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PREFACE.

The object of this collection of cases is to furnish to the student

the means of pursuing the study of constitutional law by the case

method. The general outline of the plan of arrangement adopted

by Judge Cooley in his " Principles of Constitutional Law " is fol-

lowed, and in subject-matter the two books correspond chapter by

chapter and almost section by section, save that the first two
chapters of Judge Cooley's work, which are general and histori-

cal, are represented in this collection by two chapters which

contain cases relating to the general nature of the Federal Con-

stitution and the relation of the States to the Federal govern-

ment ; while the scope of the third chapter is extended to cover,

some questions which it seems proper to bring together, although

in the " Principles " they are treated later in connection with

other subjects.

This collection of cases may therefore be used as the sole stu-

dents' book on the subject, the teacher giving such historical

matter as to the origin of constitutional principles and as to the

adoption of the constitutional system as he deems necessary ; or

it may be used to supplement Cooley's " Principles " and enable

the student to read a scries of cases illustrative of the text of

that work, and thus do more effectively the case reading which
any teacher, using the text-book, would like to have his students

do in connection with the study of the text. To make the use of

this book as an independent work convenient and satisfactory, the

Federal Constitution has been reprinted, and a table of contents,

a table of cases, and a full index have been given.

It has not been easy to include those important cases which
would be looked for in a collection of this kind and with which
every student of this subject should become familiar, and at tlic
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same time reasonably cover all the subject-matter which should

come within the scope of a course of instruction. It has been

necessary to bear in mind limitations inherent in tlie fact that

only a certain amount of time can be given to the subject in any

law-school course. Moreover, many of the imjtortant cases are

very long, and to print them in full would require not only a

large book, but a disproportionate amount of reading on the part

of the student. Therefore, while there is a well-founded objection

to the abridgment of cases, it has been thought expedient to recog-

nize these limitations, and to put some of the cases into a shorter

comi)ass by the omission of the less material parts. In doing this,

however, care has been taken not to destroy the essential features

of the case or reduce it to a mere statement of abstract princi-

ples. The statements of facts have often been shortened by the

elimination of matter not necessary to make i)lain the constitu-

tional question involved ; but sufiicient facts have been preserved

in each case to enable the student to understand clearly how the

question arises from the facts, as well as enough of the opinion

to enable him to follow the reasoning of tlie court with regard to

the facts. In other words, the cases as here presented, even when

abridged, have the characteristics of the decisions of courts in

cases which have come before them, and are not the mere enunci-

ation of general principles. All omissions of j)arts of tlie opin-

ions arc indicated by points, or by inserting explanatory matter

in Ijrackcts.

Where a connected line of decisions has been found on one par-

ticular question it has often been practicable either to give the

early leading case, with short extracts from the later cases exem-

plifying and illustrating the doctrine, or a later case in whicli tiic

reasoning of the earlier cases is fully set out ; and when a case is

thus fully enough stated in another o[)inion to render it inlelligiblc

to the student as a case, it has been includeil in Ww table of eases in

parentheses, with a reference to the page on whicli it is thus cited.

This will frequently enable onr using the t:i!)le of cases to reach

the subject-matter of a leading case which he has in mind, even

though that case may not be printed in full. The table of cases,

however, does not pur|)ort to give all the cases cited, but only
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those which are so fully cited that the statement of them substan-

tially serves as a reproduction of the case itself.

In (he matter of dissenting opinions there has been considerable

difficulty in reaching a satisfactory conclusion ; but in view of the

necessary limits of time and space it has been thought that, on
the whole, the reading of the prevailing opinions of the courts is a

better exercise for the student than the reading of the dissentint'

opinions. And while the fact of dissent, if any, is preserved in

each case, — and in many cases there is some short extract from
the dissenting opinion showing the discrepancy between the rea-

soning of the majority and the minority of the court,— yet, in

general, the opinions of the dissenting judges are not given.

The ground covered by this collection is not restricted to the

questions arising under the Federal Constitution, and many sub-

jects are included which involve the usual provisions of State

Constitutions as well, the plan of Judge Cooley's book being pre-

served in this respect as in others. But where opinions of the

Supreme Court of the United States bear on the questions which
arise under State Constitutions, those decisions have been pre-

ferred to the decisions of the State courts on the same questions.

EMLm McCLAIN".
State University of Iowa,

Iowa City, February, 1900.
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CONSTITUTION OF THE UNITED STATES.

ti)0 people of the United States, in order to form a more
perfect union, establish justice, insure domestic tranquillity,

provide for the common defence, promote the general welfare,

and secure the blessings of liberty to ourselves and our pos-

terity, do ordain and establish this Constitution for the United

States of America.

ARTICLE I.

Section 1. All legislative powers herein granted, shall be vested

in a congress of the United States, which shall consist of a senate

and house of respresentatives.

Sec. 2. The house of representatives shall be composed of mem-
bers chosen every second year by the people of the several states;

and the electors in each state have the qualifications requisite for

electors of the most numerous branch of the state legislature-

No person shall be a representative who shall not have attained to

the age of twenty-five years, and been seven years a citizen of the

United States, and who shall not, when elected, be an inhabitant of

that state in which he shall be chosen.

[Representatives and direct taxes shall be apportioned among the

several states which may be included within this union, according

to their respective numbers, which shall be determined by adding

to the whole number of free persons, including those bound to ser-

vice for a term of years, and excluding Indians not taxed, three-

fifths of all other persons.] ^ The actual enumeration shall be made
within three years after the first meeting of the congress of the

United States, and within every subsequent term of ten years, in

such manner as they shall by law direct. The number of represent-

atives shall not exceed one for every thirty thousand, but each state

shall have at least one representative, and until such enumeration

shall be made, the state of New Hampshire shall be entitled to

choose three, Massachusetts eight, Rhode Island and Providence

Plantations one, Connecticut five, New York six. New Jersey four,

^ The clause included in brackets is amended by the fourteenth amendment, second

section.

b
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Pennsylvania eight, Delaware one, ;^[a^yland six, Virginia ten,

North Carolina live, South Carolina live, and Georgia three.

When vacancies happen in the representation from any state, the

executive authority thereof shall issue writs of election to fill such

vacancies.

The liouse of representatives shall choose their speaker and other

officers; and shall have the sole power of impeachment.

Sec. 3. The senate of the United States shall be composed of

two senators from each state, chosen by the legislature thereof, for

six years; and each senator shall have one vote.

Immediately after they shall be assembled in consequence of the

first election, they shall be divided as equally as may be into three

classes. The seats of the senators of the first class shall be vacated

at the expiration of the second year, of the second class at the

expiration of the fourth year, and of the third class at the expira-

tion of the sixth year, so that one-third juay be chosen every second

year; and if vacancies happen, by resignation or otherwise, during

the recess of the legislature of any state, the executive thereof may
make temporary appointments until the next meeting of the legis-

lature, which shall then fill such vacancies.

2so person shall be a senator who shall not have attained to the

age of thirty years, and been nine years a citizen of the United

States, and who shall not, when elected, be an inhabitant of that

state for which he shall be chosen.

The vice-president of the United States shall be ])resident of the

senate, but shall have no vote, unless they be equally divided.

The senate shall choose their other officers, and also a president

fro ttmpore, in the absence of the vice-president, or when he shall

exercise the office of president of the United States.

The senate shall have the sole power to try all impeaidiments.

"When sitting for that purpose they shall be on oath or affirmation.

When the president of the United States is tried, the chief justice

shall preside; and no person shall be convicted without the concur-

rence of two-thirds of the meml)ers i)resent.

Judgment in cases of impeachment shall not extend further than

to removal from otfice, and dis(|ualiticatiun to hold and enjoy any

office of honor, trust, or profit, under the United States; but the

party convi('t<-d shall nevertheless be liable and subject to indict-

ment, triiil, judi,'uit'nt and punishment, according to law.

Sicc. 4. The times, places, and manner of liolding idections for

senators and representatives, shall be prescribed in each state by

the hjgislature thereof, but the congress may at any time by law

make or alUjr such regulations except as to tlie i)la( es of choosing

8enat<jrs.

The congn-ss shall assemble at least once in every year, and sucli

meeting shall Ix- on the first Monday in December, unless they

shall by law appoint a different day.
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Sec. 5. Each house shall be the judge of the elections, returns,

and qualitications of its own members, and a majority of each shall

constitute a quorum to do business; but a smaller number may
adjourn from day to day, and may be authorized to compel the

attendance of absent members, in such manner, and under such

penalties as each house may provide.

Each house may determine the rules of its proceedings, punish

its members for disorderly behavior, and, with the concurrence of

two-thirds, expel a member.

Each house shall keep a journal of its proceedings, and from time

to time publish the same, excepting such parts as may in their judg-

ment require secrecy; and the yeas and nays of the members of

either house on any question, shall, at the desire of one-fifth of those

present, be entered on the journal.

Neither house, during the session of congress, shall, without the

consent of the other, adjourn for more than three days, nor to any

other place than that in which the two houses shall be sitting.

Sec. 6. The senators and representatives shall receive a compen-

sation for their services, to be ascertained by law, and paid out of

the treasury of the United States. They shall, in all cases, except

treason, felony, and breach of the peace, be privileged from arrest

during their attendance at the session of their respective houses,

and in going to and returning from the same; and for any speech or

debate in either house, they shall not be questioned in any other

place,

Ko senator or representative shall, during the time for which he

was elected, be appointed to any civil office under the authority of

the United States, which shall have been created, or the emolument
whereof shall have been increased during such time; and no person

holding any office under the United States, shall be a member of

either house during his continuance in office.

Sec. 7. All bills for raising revenue shall originate in the house

of representatives; but the senate may propose or concur with

amendments as on other bills.

Every bill which shall have passed the house of representatives

and the senate, shall, before it become a law, be presented to the

president of the United States; if he approve he shall sign it, but

if not, he shall return it, with his objections, to that house in which
it shall have originated, who shall enter the objections at large on

their journal and proceed to reconsider it. If, after such reconsid-

eration two-thirds of that house shall agree to pass the bill, it shall

be sent, together with the objections, to the other house, by which
it shall likewise be reconsidered, and, if approved by two-thirds of

that house, it shall become a law. But in all such cases, the votes

of both houses shall be determined by yeas and nays, and the

names of the persons voting for and against the bill, shall be

entered on the journal of each house respectively. If any bill shall
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not be returned by the president witliin ten daj-s (Sundays excepted)

after it shall have been presented to him, the same shall be a law,

in like manner as if he had signed it, unless the congress by their

adjournment prevent its return, in which case it shall not be a law.

Every order, resolution, or vote, to which the concurrence of the

senate and house" of representatives may be necessary (except on a

question of adjournment) shall be presented to the president of the

United States; and before the same shall take effect, shall be

approved by him, or being disapproved by him, shall be repassed by

two-thirds of tlie senate and house of representatives, according to

the rules and limitations prescribed in the case of a bill.

Sec. 8. The congress shall have power:—
To lay and collect taxes, duties, imposts, and excises, to pay the

debts and provide for the common defence and general welfare cf

the I'nited States; but all duties, imposts, and excises shall be uni-

form throughout the United States;

To borrow money on the credit of the United States;

To regulate commerce with foreign nations, and among the several

states, and with tlie Indian tribes;

To establish an uniform rule of naturalization, and uniform laws

on the subject of bankruptcies throughout the United States;

To coin money, regulate the value thereof, and of foreign coin,

and fix the standard of weights and measures;

To j)rovide fyr the punishment of counterfeiting the securities,

and current coin of the United States;

To establish post-offices and ])Ost-roads;

To promote the progress of science and useful arts, by securing for

limited times to authors and inventors the exclusive right to their

respective writings and discoveries;

To constitute tribunals inferior to the supreme court;

To define and punish piracies and felonies committed on the high

seas, and offences against the law of nations;

To declare war, grant h'tters of marque and reprisal, and nuike

rules concerning captures on land and water;

To raise and support armies; but no appropriation of money, to

that use, shall be for a longer term than two years;

To jirovide and maintain a navy;

To make rules for tin; government and regulation of the land and

naval forces;

To provide for calling forth the militia to execute the laws of the

union, suppress insurrections and repel invasions;

To i)rovido for organizing, arming and disciplining the militia,

and for governing such part of them as may be cmijloyrd in the ser-

vice of the United States, reserving to the states respectively, the

appointment of the officers, and the authority of training the militia

according to tlio discipline prescribed by congress;

To exercise exclusive legislation in all eases whatsoever, over such
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district (not exceeding ten miles square) as may, by cession of par-
ticular states, and tlie acceptance of congress, become the seat of
the government of the United States, and to exercise like authority
over all places purchased by the consent of the legislature of the
state in which the same shall be, for the erection of forts, magazines,
arsenals, dock yards, and other needful buildings; — And
To make all laws which shall be necessary and proper for carry-

ing into execution the foregoing powers, and all other powers vested
by this constitution in the government of the United States, or in

any department or officer thereof.

Sec. 0. The migration or importation of such persons as any of
the states now existing shall think proper to admit, shall not be
prohibited by the congress prior to the year one thousand eight hun-
dred and eight; but a tax or duty may be imposed on such importa-
tion, not exceeding ten dollars for each person.

The privilege of the writ of habeas corjms shall not be suspended,
unless when, in cases of rebellion or invasion, the public safety
may require it.

No bill of attainder or ex post facto law, shall be passed.

No capitation or other direct tax shall be laid, unless in propor-
tion to the census or enumeration hereinbefore directed to be taken.

No tax or duty shall be laid on articles exported from any state.

No preference shall be given by any regulation of commerce or

revenue to the ports of one state over those of another; nor shall

vessels bound to or from one state be obliged to enter, clear, or pay
duties in another.

No money shall be drawn from the treasury, but in consequence
of appropriations made by law; and a regular statement and account
of the receipts and expenditures of all public money shall be pub-
lished from time to time.

No title of nobility shall be granted by the United States; and
no person holding any office of profit or trust under them, shall,

without the consent of the congress, accept of any present, emolu-
ment, office, or title, of any kind whatever, from any king, prince,

or foreign state.

Sec. 10. No state shall enter into any treaty, alliance, or confed-

eration; grant letters of marque and reprisal; coin money; emit
bills of credit; make anything but gold and silver coin a tender in

payment of debts; pass any bill of attainder, ex jwst facto law, or

law impairing the obligation of contracts, or grant any title of

nobility.

No state shall, without the consent of the congress, lay any im-

posts or duties on imports or exports, except what may be absolutely

necessary for executing its inspection laws; and the net produce of

all duties and imposts, laid by any state on imports or exports, shall

be for the use of the treasury of the United States.; and all such
laws shall be subject to the revision nnd control of the congress.
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Xo State shall, without tlie consent of congress, lay any duty of

tonuaije, keep troops or ships of war in time of peace, enter into any

agreement or compact with another state or with a foreign power,

or engage in war, unless actually invaded, or in such imminent

danger as will not admit of delay

ARTICLE II.

Sfxtiox 1. The executive power shall be vested in a president

of the United States of America. He shall hold his office during

the term of four years, and, together with the vice-president, chosen

for the same term, be elected as follows:—
Each state shall appoint, in such manner as the legislature thereof

may direct, a number of electors, equal to the whole number of

senators and representatives to which the state may be entitled in

the congress; but no senator or re])resentative or person holding an

office of trust or profit under the L'nited States, shall be appointed

an elector.

[The electors shall meet in their respective states, and vote by
ballot for two persons, of whom one at least shall not be an inhabi-

tant of the same state with themselves. And they shall make a list

of all the persons voted for, and of the number of votes for each;

which list they shall sign and certify, and transmit sealed to the

seat of government of the United States, directed to the president

of the senate. The president of the senate shall, in the presence of

the senate and house of representatives, open all the certificates, and

the votes shall then be counted. The jicrson having the greatest

number of votes shall be the president, if such number be a majority

of the whole number of electors appointed; and if there be more

than one who have such majority, and have an equal number of

votes, then the house of representatives shall immediately choose,

by ballot, one of them for president; and if no jjcrson have a

majority, then from the five highest on the list, tlie said house shall,

in like manner, choose the jiresident. But in choosing the ])resi-

dent, tlio vott'S shall be taken by states, the representation from

each state having one vote; a fjuoruni for this purpose shall consist

of a member or members from two-thirds of the states, and a

majority of all the states shall be necessary to a choice. In every

case, after the choice of the jiresident, tlie jicrson liaving the greatest

numht-r of votes of the electors sliall be tlie vice-presich'iit. liut if

there should remain two or more who have crpial votes, the senate

shall choosf from them, by ballot, the vice-president.]

'

The congress may determine th«; time of choosing the electors, and

thr' (lav on which they shall givp tlwir votes; which day shall be the

game throughout the United States.

Ho person except a natural-born citizen, or a citizen of the United

* Thifl clanne Hm bofii HuporHciliMl by the twelfth amendment.
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States at the time of the adoption of this constitution, shall be

eligible to the office of president; neither shall any person be eli-

gible to that office who shall not have attained to the age of thirty-

five years, and been fourteen years a resident within the United

States.

In case of tlie removal of the president from office, or of his

death, resignation, or inability to discharge the powers and duties

of the said office, the same shall devolve on the vice-president, and

the congress may by law provide for the case of removal, death,

resigliTf^^f-or inability, both of the president and vice-president,

declaring what officer shall then act as president, and such officer

shall act accordingly, until the disability be removed, or a president

shall be elected.

The president shall, at stated times, receive for his services a

compensation, which shall neither be increased nor diminished

during the period for which he shall have been elected, and he shall

not receive within that period any other emolument from the United

States or any of them.

Before he enter on the execution of his office, he shall take the

following oath or affirmation :
—

" I do solemnly swear (or affirm) that T will faithfully execute the

office of president of the United States, and will, to the best of my
ability, preserve, protect, and defend the constitution of the United

States."

Sec. 2. The president shall be commander-in-chief of the army

and navy of the United States, and of the militia of the several

states, when called into the actual service of the United States; he

may require the opinion in writing of the principal officer in each

of the executive departments, upon any subject relating to the

duties of their respective offices; and he shall have power to grant

reprieves and pardons for offences against the United States, except

in cases of impeachment.

He shall have power, by and with the advice and consent of the

senate, to make treaties, provided two-thirds of the senators present

concur; and he shall nominate, and, by and with the advice and

consent of the senate, shall appoint ambassadors, other public min-

isters and consuls, judges of the supreme court, and all other officers

of the United States, whose appointments are not herein otherwise

provided for and which shall be established by law. But the con-

gress may, by law, vest the appointment of such inferior officers as

they think proper, in the president alone, in the courts of law, or

in the heads of departments.

The president shall have power to fill up all vacancies that may
happen during the recess of the senate, by granting commissions,

which shall expire at the end of their next session.

Sec. 3. He shall from time to time give to the congress informa-

tion of the state of the union, and recommend to their consideration
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such measures as he shall judge necessary and expedient. He may,

on extraordinary occasions, convene both houses, or either of them;

and in case of disagreement between them, with respect to the time

of adjournment, he may adjourn them to such time as he shall

think proper. He shall receive ambassadors and other public min-

isters. He shall take care that the laws be faithfully executed; and

shall commission all the officers of the United States.

Skc. 4. The president, vice-president, and all civil officers of

the United States, shall be removed from t)ffice on impeachment

for, and conviction of, treason, bribery, or other high crimes and

misdemeanors.

ARTICLE III.

Section- 1. The judicial power of the United States shall be

vested in one sufireme court, and in such inferior courts as the con-

gress may, from time to time, ordain and establish. The judges,

both of the supreme and inferior courts, shall hold their offices

during good behavior; and shall, at stated times, receive for their

services a compensation which sliall not be diminished during their

continuance in office.

Sec. 2. The judicial power shall extend to all cases, in law and

equity, arising under this constitution, the laws of the United

States, and treaties made, or which shall be made, under their

authority ; to all cases affecting ambassadors, other public ministers,

and consuls; to all cases of admiralty and maritime jurisdiction;

to controversies to which tlie United States shall be a party; to

controversies between two or more states, between a state and citi-

zens of another state, between citizens of different states, between

citizens of the same state claiming lands under grants of different

states, and between a state, or the citizens thereof, and foreign

states, citizens, or subjects.

In all cases affecting ambassadors, other public ministers and

consuls, and those in which a state shall be party, the supreme

court shall have original jurisdiction. In all the other cases before

mentioned, the sujjreme court shall liave ai)itellato jurisdiction,

both as to law and fact, with suoli exceptions, and undi-r such regu-

lations as the congress shall make.

The trial of all crimes, cxcejit in cases of impeachment, shall bo

by jury; and sucli trial sliall bo held in the state wliurc the said

crimes shall liave been committed; but when not committed witliin

any state, the trial shall be at sucli place or jdaces as the congress

may by law have directed.

SKr.".'{. Treason against the United States shall consist only in

levying war against them, or in adhering to their enemies, giving

them aid and comfort. No i)erson sliall be convicted of treason

unless on the testimony of two witnesses to the same overt act, or

on confession in open court.
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The congress shall have power to declare the punishment of trea-

son, but no attainder of treason sliall work corruption of blood, or

forfeiture, except during the life of the person attainted.

ARTICLE IV.

Section 1. Full faith and credit shall be given in each state to

the public acts, records, and judicial proceedings of every other

state. And the congress may, by general laws, prescribe the man-
ner in which such acts, records, and proceedings shall be proved,

and the effect thereof.

Sec. 2. The citizens of each state shall be entitled to all privi-

leges and immunities of citizens in the several states.

A person charged in any state with treason, felony, or other

crime, who shall flee from justice, and be found in another state,

shall, on demand of the executive authority of the state from which

he fled, be delivered up, to be removed to the state having juris-

diction of the crime.

No person held to service or labor in one state, under the laws

thereof, escaping into another, shall, in consequence of any law or

regulation therein, be discharged from such service or labor, but

shall be delivered up on claim of the party to whom such service or

labor may be due.

Sec. 3. New states may be admitted by the congress into this

union; but no new state shall be formed or erected within the

jurisdiction of any other state; nor any state be formed by the

junction of two or more states, or parts of states, without the con-

sent of the legislatures of the states concerned, as well as of the

congress.

The congress shall have power to dispose of, and make all needful

rules and regulations respecting the territory or other property

belonging to the United States; and nothing in this constitution

shall be so construed as to prejudice any claims of the United

States or of any particular state.

Sec. 4. The United States shall guaranty to every state in this

union, a republican form of government, and shall protect each of

them against invasion; and on application of the legislature, or of

the executive (when the legislature cannot be convened) against

domestic violence.

ARTICLE V.

The congress, whenever two-thirds of both houses shall deem it;

necessary, shall propose amendments to this constitution, or, on the

application of the legislatures of two-thirds of the several states,

shall call a convention for proposing amendments, which, in either

case, sliall be valid to all intents and purposes, as part of this con-

stitution, when ratified by the legislatures of three-fourths of the
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several states, or by conventions in three -fourths thereof, as the one
or the other mode of ratification may be pro])Osed by the congress;

provided, that no amendment, which may be made prior to the year
one thousaiid eight lumdred and eight, sliall in any manner affect

the first and fourth clauses in the ninth section of the first article;

and tliat no state," without its consent, shall be deprived of its equal

suffrage in the senate.

ARTICLE VI.

All debts contracted, and engagements entered into, before the

adoption of this constitution, shall be as valid against tlio United
States, under this constitution, as under the confederation.

This constitution, and the laws of the United States which shall

be made in pursuance thereof, and all treaties made or wliich sliall

be made under the authority of the United States, shall be the

supreme law of tlic land; and the judges in every state shall be

bound thereby, anything in the constitution or laws of any state to

the contrary notwithstanding.

The senators and representatives before mentioned, and the mem-
bers of the several state legislatures, and all executive and judicial

officers, both of the United States and of the several states, shall be

bound by oath or affirmation, to support this constitution; but no

religious test shall ever be required as a qualification to any office

or public trust under the United States.

ARTICLE VII.

The ratification of the conventions of nine states, shall be suffi-

cient for the establishment of this constitution between tlie states

so ratifying the same.

Done in convention ^ hij the unanimmiR mnsont of the stntes present,

the seventeenth dn)/ of Septemher, in the year of our Lord one

thonso lid seven hundred and ei{/hti/-seven, and of the independ-

ence of the United States of America the twelfth. In witness

whereof we have herexinto sxdtscribed our names.

[Signed by] George Wasiiixgtox, President,

and T)rpnty from Virginia,

and by thirty-nine delegates.
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ARTICLES IN ADDITION TO, AND AMENDMENT OF,
THE CONSTITUTION OF THE UNITED

STATES OF AMERICA.

ARTICLE I.

Congress shall make no law respecting an establishment of re-
ligion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press ; or the right of the people peace-
ably to assemble, and to petition the government for a redress of
grievances.

ARTICLE II.

A well regulated militia being necessary to the security of a free
state, the right of the people to keep and bear arms shall not be
infringed.

ARTICLE IIL

No soldier shall, in time of peace, be quartered in any house
without the consent of the owner; nor in time of war, but in a
manner to be prescribed by law.

ARTICLE IV.

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall
not be violated; and no warrants shall issue, but upon probable
cause, supported by oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.

ARTICLE V.

No person shall be held to answer for a capital, or otherwise in-
famous crime, unless on a presentment or indictment of a grand
jury, except in cases arising in the land or naval forces, or in the
militia, when in actual service, in time of war or public danger; nor
shall any person be subject, for the same offence, to be twice put in
jeopardy of life or limb; nor shall be compelled, in any criminal
case, to be a witness against himself, nor be deprived of litV, lib-
erty, or property, without due process of law; nor shall private
property be taken for public use without just compensatir-i.
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AKTICLE VI.

In all criminal prosecutions, the accused shall enjoy the right to a

speedy and public trial, by an impartial jury of the state and dis-

trict wherein the crime shall have been committed, which district

shall have been previously ascertained by law, and to be informed

of the nature and cause of the accusation; to be confronted witli the

witnesses against him: to have compulsory process for obtaining

witnesses in his favor; and to have the assistance of counsel for his

defence.

ARTICLE VII.

In suits at common law, where the value in controversy shall

exceed twenty dollars, the right of trial by jury sliall be preserved;

and no fact, tried by a jury, shall be otherwise re-examined in any

court of the United States, than according to the rules of the

common law.

ARTICLE VIII.

Excessive bail shall not be required, nor excessive fines imposed,

nor cruel and unusual punishments inflicted.

ARTICLE IX.

The enumeration in the constitution, of certain rights, shall not

be construed to deny or disparage others retained by tlie people.

ARTICLE X.

The powers not delegated to the United States by the constitution,

nor prohibited by it to the states, are reserved to the states respec-

tively, or to the people.

ARTICLE XI.

The judicial power of the United States shall not be construed

to extend to any suit in law or equity, cominenced or prosecuted

against one of the United States by citizens of another state, or by

citizens or subjects of any foreign state.

ARTICLE XIT.

Srction 1. The electors shall mcft in their respective states and

vote by ballot for president and vicc-i)resi<i<'iit, one of whom, at

least, shall not be an inhabitant of the same state with themselves;

they shall name in tli»'ir ballots the i)erson voted for as ])resident,

and in distinct ballots the person voted for as vice-]>rcsident; and

they shall make distinct lists of all jxTsons voted for as ])resideiit,

and of all persons voted for as vice-president, and of tlie numljer of
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rotes for each, which lists they shall sign and certify, and transmit
sealed to the seat of the government of the United States, directed to

the president of the senate :
— the president of the senate shall, in the

presence of the senate and house of representatives, open all the cer-

titicates, and the votes shall then be counted; — the person having
the greatest number of votes for president, shall be the president,

if such number be a majority of the whole number of electors

appointed; and if no person have such majority, then from the per-

sons having the highest numbers, not exceeding three, on the list of

those voted for as president, the house of representatives shall

choose immediately, by ballot, the president. But in choosing the

president, the votes shall be taken by states, the representation

from each state having one vote; a quorum for this -purpose shall

consist of a member or members from two-thirds of the states, and a
majority of all the states shall be necessary to a choice. And if the

house of representatives shall not choose a president, whenever
the right of choice shall devolve upon them, before the fourth day
of March next following, then the vice-president shall act as presi-

dent, as in the case of the death or other constitutional disability of

the president. The person having the greatest number of votes as

vice-president, shall be the vice-president, if such number be a

majority of the whole number of electors appointed; and if no
person have a majority, then from the two highest numbers on the

list, the senate shall choose the vice-president; a quorum for the

purpose shall consist of two-thirds of the whole number of senators,

and a majority of the whole number shall be necessary to a choice.

But no person constitutionally ineligible to the office of president,

shall be eligible to that of vice-president of the United States.

ARTICLE XIII.

Section 1. Neither slavery nor involuntary servitude, except as

a punishment for crime, whereof the party shall have been duly
convicted, shall exist within the United States, or any place subject

to their jurisdiction.

Sec. 2. Congress shall have power to enforce this article by
appropriate legislation.

ARTICLE XIV.

Section 1. All persons born or naturalized in the United States,

and subject to the jurisdiction thereof, are citizens of the United
States, and of the state wherein they reside. Ko state shall make
or enforce any law which shall abridge the privileges or immuni-
ties of citizens of the United States ; nor shall any state deprive any
person of life, liberty, or property, without due process of law; nor

deny to any person within its jurisdiction the equal protection of

the laws.
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Sec. 2. Representatives shall be, apportioned among the several

states according to their respective numbers, counting the whole
number of persons in each state, excluding Indians not taxed. But
when the right to vote at any election for the choice of electors for

president and vice-president of the United States, representatives

in congress, the executive and judicial officers of a state, or the

members of the legislature thereof, is denied to any of the male
inhabitants of such state, being twenty-one years of age, and citi-

zens of the United States, or in any way abridged, except for par-

ticipation in rebellion or other crime, the basis of representation

therein shall be reduced in the proportion which the number of

such male citizens shall bear to the whole number of male citizens

twenty -one years of age in such state.

Sec. 3. No person shall be a senator or representative in con-

gress, or elector of president and vice-president, or hold any office,

civil or military, under the United States, or under any state, who,

having previously taken an oath, as a member of congress, or as an

officer of the United States, or as a member of any state legislature,

or as an executive or judicial officer of any state, to support the con-

stitution of the United States, shall have engaged in insurrection

or rebellion against tlie same, or given aid or comfort to the enemies

thereof. I>ut congress may, by a vote of two-thirds of each house,

remove sucli disability.

Sec. 4. Tiie validity of the public debt of tlie United States,

authorized by law, including debts incurred for payment of pensions

and bounties for services in sujjpressing insurrection or rebellion,

shall not be questioned. But neither the United States nor any

state shall assume or pay any debt or obligation incurred in aid of

insurrection or rebellion against the United States, or any claim for

loss or emancip.n.tion of any slave; but all such debts, obligations,

and claims shall be held illegal and void.

Sec. 5. The congress shall have power to enforce, by appropriate

legislation, the provisions of this article.

ARTICLE XV.

Sp:rTioN' 1. The right of citizens of the United States to vote

shall not lie denied or abridged by the I'nitcd States or by any state

on .'iccount of race, color, or previous condition of servitude.

Sec. 2. The congress shall have power to enforce this article by

appropriate legislation.

[The first t'Mi of tln'se amcndnuaits were proposed by congress

(with others which were not ratilied by thrcr-lourths of the Icgisla-

ture.s of tlif several statf's), by resoliilion of 17.S'.), and wen? ratified

before 17'Jl. The eleventli amendment was proposetl by congress by
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resolution of the year 1794, and was ratified before 179G. The

twelfth article was proposed by congress by resolution of October,

1803, and was ratified before September, 1804. The thirteenth

article was proposed by congress, by resolution, of the year 1865,

and was ratified before December 18, 1865. The fourteenth article

was proposed by congress, by resolution, of the year 1866, and was

ratified before the 20th day of July, 1868. The fifteenth article was

proposed by congress, by resolution, of the year 1869, and was

ratified before the 30th day of March, 1870.]
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CONSTITUTIONAL LAW>

CHAPTER I.

NATURE OF THE FEDERAL CONSTITUTION AND ITS

AMENDMENTS.

Mcculloch v. Maryland.

4 Wheaton, 316 ; 4 Curtis, 415. 1819.

C/'l d'S CMjl^

[This was a suit in the courts of Maryland, by that State against

plaintiff in error, as cashier of the Baltimore branch of the Bank

of the United States, to recover taxes claimed to be due under a statute

of Maryland. Defendant questioned the validity of such statute,

and from the judgment against him, brought the case to this court

by writ of error].

Marshall, C. J., delivered the opinion of the court.

In the case now to be determined, the defendant, a sovereign State,

denies the obligation of a law enacted by the legislature of the Union
;

and the plaintiff, on his part, contests the validity of an act whicli

has been passed by the legislature of tliat State. The Constitution

of our country, in its most interesting and vital parts, is to be con-

sidered ; the conflicting powers of the government of the Union and

of its members, as marked in that Constitution, are to be discussed

;

and an opinion given, which may essentially influence the great

operations of the government. No tribunal can approach such a

question without a deep sense of its importance, and of the awful

responsibility involved in its decision. But it must be decided

peacefully, or remain a source of hostile legislation, perhaps of

hostility of a still more serious nature ; and if it is to be so decided,

by this tribunal alone can the decision be made. On the supreme

court of the United States has the Constitution of our country devolved

this important duty.

The first question made in the cause is, has Congress power to I

incorporate a bank ? i
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It has been truly said, that this can scarcely be considered as an

open question, entirely unprejudiced by the former proceedings of the

nation respecting it. The principle now contested was introduced

at a very early ])eriod of our history, has been recognized by many
successive legislatures, and has been acted upon by the judicial

department, in cases of peculiar delicacy, as a law of undoubted

obligation.

It will not be denied tliat a bold and daring usurpation might be

resisted, after an acquiescence still longer and more complete than

tliis. But it is conceived that a doubtful question, one on which

human reason may pause, and the human judgment be suspended,

in the decision of which the great principles of liberty are not con-

cerned, but the respective powers of those who are equally the repre-

sentatives of the people, are to be adjusted, if not put at rest by the

practice of the government, ought to receive a considerable imj)res-

sion from that practice. An exposition of the Constitution, deliber-

ately established by legislative acts, on the faith of which an immense

property has been advanced, ought not to be lightly disregarded.

The power now contested was exercised by the first Congress

elected under the present Constitution. The bill for incorporating

the Bank of the United States did not steal upon an unsuspecting

logislature, and pass unobserved. Its principle was comjiletoly

understood, and was opposed with equal zeal and ability. After

being resisted, first in the fair and open field of debate, and after-

wards in the executive cabinet, with as much jjcrsevering talent as

any measure has ever experienced, and being supported by arguments

which convinced minds as pure and as intelligent as this country

can boast, it became a law. The original act was jjcrmitted to ex-

pire ; but a short experience of the embarrassments to which tho

refusal to revive it exposed the government, convinced those who
were most prejudiced against the measure of its necessity, and

induced the jtassago of the present law. It would require no ordinary

share of intrepidity to assert that a measure ad(>))ted under these

circumstances was a bold and plain usurpation, to whicli the Con-

stitution gave no countenance.

These observations belong to the cause : but they are not made

under the impression tliat, were the question entirely new, the law

would 1)0 found irreconcihible with the (Constitution.

In di.scussing this question, the counsel for the State of Maryland

liave deemed it of some importance, in the construction of the Con-

stitution, to consider that instrument not as emanating from the

people, but as the act of sovereign and indej)endent States. Tlie

I>ower3 of the general government, it lias been said, are delegated

i)y the States, who alone are truly sovereign ; and must be exercised

in sul)ordination to the States, who alone possess supreme dominion.

It would be diflicult to sustain this i)roposition. The convention

which framed the Constitution was, indeed, elected by the State
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legislatures. But the instrument, when it came from their hands,

was a mere proposal, without obligation, or pretensions to it. It

was reported to the then existing Congress of the United States, with

a request that it might "be submitted to a convention of delegates,

chosen in each State, by the people thereof, under the recommenda-

tion of its legislature, for their assent and ratification." This mode
of proceeding was adopted; and by the convention, by congress,

and by the State legislatures, the instrument was submitted to the

people. They acted upon it, in the only manner in which they can

act safely, effectively, and wisely, on such a subject, by assembling

in convention. It is true, they assembled in their several States

;

and where else should they have assembled ? No political dreamer

was ever wild enough to think of breaking down the lines which

separate the States, and of compounding the American people into

one common mass. Of consequence, when they act, they act in their

States. But the measures they adopt do not, on that account, cease

to be the measures of the people themselves, or become the measures

of the State governments.

From these conventions the Constitution derives its whole authority.

The government proceeds directly from the people ; is '' ordained

and established " in the name of the people ; and is declared to be

ordained, "in order to form a more perfect union, establish justice,

insure domestic tranquillity, and secure the blessings of liberty to

themselves and to their posterity." The assent of the States, in their

sovereign capacity, is implied in calling a convention, and thus sub-

mitting that instrument to the people. But the people were at

perfect liberty to accept or reject it; and their act was final. It

required not the affirmance, and could not be negatived, by the State

governments. The Constitution when thus adopted, was of complete

obligation, and bound the State sovereignties.

It has been said, that the people had already surrendered all their

powers to the State sovereignties, and had nothing more to give.

But, surely, the question whether they may resume and modify the

powers granted to government, does not remain to be settled in this

country. Much more might the legitimacy of the general govern-

ment be doubted, had it been created by the States. The powers

delegated to the State sovereignties were to be exercised by them-

selves, not by a distinct and independent sovereignty, created by

themselves. To the formation of a league, such as was the con-

federation, the State sovereignties were certainly competent. But

when, " in order to form a more perfect union," it was deemed neces-

sary to change this alliance into an effective government, possessing

great and sovereign powers, and acting directly on the people, the

necessity of referring it to the people, and of deriving its powers

directly from them, was felt and acknowledged by all.

The government of the Union, then, (whatever may be the influence

of this fact on the case,) is, emphatically and truly, a government of

f
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I

the people. In form and in substance it emanates from tliem. Its

powers are granted by them, and are to be exercised directly on

|them, and for their benefit.

This government is acknowledged by all to be one of enumerated

powers. The principle, that it can exercise only the powers granted

to it, would seem too apparent to have required to be enforced by all

those arguments which its enlightened friends, while it was depend-

ing before the people, found it necessary to urge. That principle is

now universally admitted. But the question respecting the extent

[of the powers actually granted, is perpetually arising, and will prob-
' ably continue to arise, as long as our system shall exist.

In discussing tliese questions, the conflicting powers of the general

and State governments must be brought into view, and the supremacy

of their respective laws, when tliey are in opposition, must be settled.

If any one proposition could command the universal assent of

mankind, we might expect it would be this : that the government

of the Union, though limited in its powers, is supreme within its

sphere of action. Tliis would seem to result necessarily from its

nature. It is the government of all ; its powers are delegated by all

;

it represents all, and acts for all. Though any one State may be

willing to control its operations, no State is willing to allow others

to control them. The nation, on those subjects on which it can act,

must necessarily bind its component parts. But this question is not

left to mere reason : the people have, in express terms, decided it,

by saying, " this Constitution, and the laws of the United States,

which shall be made in pursuance thereof," "shall be the supreme

law of the land," and by requiring that the members of the State

legislatures, and the officers of the executive and judicial departments

of the States, shall take the oath of fidelity to it.

I
The government of the United States, then, though limited in its

Ipowers, is supreme ; and its laws, when made in pursuance of the

IConstitution, form the supreme law of the land, "any thing in the

Constitution or laws of any State to the contrary notwithstanding."

Anion" the ci nimfratctl ])owfr5 wo do not find that of establishing

a bank or cn-ating a corporation. But there is no jihrase in the

Tnstrunifnt which, like the articles of confederation, excludes inci-

dental or iMii>lied powers ; and wliich requires that every thing granted

shall be expressly and minutely dcscrilKMl. Even the 10th amend-

ment, whicli was framed for the purpose of (juicting the excessive

jealousies which had been excited, omits the word "expressly," and

(leclares only that the powers " n^)tjhdcgated to the United States.

n <>r proh_il>ited to the_Sj;ates, are_reservrd to Jhe States or to the

p(M>jilcj_
" thus h-aving the question, wln'tli<'r the jiarticular power

whidi may become the subject of contest, has been delegated to the

one government, or prohibited to the otiier, to depend on a fair con-

Htruction of the whole instrument. The niin who drew and adopted

this amendment, had experienced the embarrassments resulting from
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the insertion of this word in the articles of confederation, and

probably omitted it to avoid those embarrassments. A constitution,

to contain an accnrate detail of all the subdivisions of which its great

powers will admit, and of all the means by which they may be

carried into execution, would partake of the prolixity of a legal code,

and could scarcely be embraced by the human mind. It would prob-

ably never be understood by the public. Its nature, therefore, requires,

that only its great outlines should be marked, its important objects

designated, and the minor ingredients which compose those objects

be deduced from the nature of the objects themselves. That this

idea was entertained by the framers of the American Constitution,

is not only to be inferred from the nature of the instrument, but

from the language. Why else were some of the limitations, found

in the 9th section of the 1st article, introduced ? It is also, in some

degree, warranted by their having omitted to use any restrictive

term which might prevent its receiving a fair and just interpretation.

In considering this question, then, we must never forget, that it is a

constitution we are expounding.

Although, among the enumerated powers of government, we do /

not find the word "bank," or "incorporation," we find the great y^^T-^
powers to lay and collect taxes ; to borrow money ; to regulate com- (C^o^ V

merce; to declare and conduct a war; and to raise and support . ^

larmies and navies. The sword and the purse, all the external rela- ^ ? ^^^'A^

tions, and no inconsiderable portion of the industry of the nation,^ <^ViiJj,^

are intrusted to its government. It can never be pretended that(k<^ ^^ /;

.

these vast powers draw after them others of inferior importance, '•/\--u^
merely because they are inferior. Such an idea can never be a^d- T^^
vanced. But it may, with great reason, be contended, that a govern--c^;^ '*''^^*^i?t^

ment, intrusted with such ample powers, on the due execution of ^^^^^ .
/—

which the happiness and prosperity of the nation so vitally depends/cJ^^^'^^^-«-*^

must also be intrusted with ample means for their execution. The|^;;^_^ y/'*^:

power being given, it is the interest of the nation to facilitate its fec^g^ t^^'**-<>

execution. It can never be their interest, and cannot be presumedt[^"^^<^/~^

to have been their intention, to clog and embarrass its execution by .^^^^ ^' '^h^

withholding the most appropriate means. Throughout this vast^^^^^^^^T-t"^

republic, from the St. Croix to the Gulf of Mexico, from the Atlantic /yy^«=^>^-^

to the Pacific, revenue is to be collected and expended, armies are/~*^-^^<3u^

to be marched and supported. The exigencies of the nation may^v^ -^ <^
require that the treasure raised in the North should be transported ^T/^ ^'^^
to the South, that raised in the East conveyed to tlie West, or that

~J^""^-<^«-<^

this order should be reversed. Is tliat construction of the Constitutio ii y-^^.,/^^;^^^^

I to be_ preferred which would render these operations difficult, hazard- <^' A
ous, and expensive? Can we adopt that construction, (unless tli^;^

x^Zl^^r^
words imperiously require it,) which would impute to the framers ^^^.^T^'^'^hi

of that instrument, when granting these powers for the public ^f^S^ 7
igood, the intention of impeding their exercise by withholding a ^^"J/^^^
\choice of means ? If, indeed, such be the mandate of the Coustitu-



NATURE OF THE FEDERAL CONSTITUTION, ETC. [CHAP. I.

tion, we have only to obey ; but.JhatJnstrument does not .in-ofess

to enumerate the means by wh ich the T)o\veis it cont'ers iiKiV be

e^ctjiutj^iL; noi' duos It prohibit^ie ergi^ion of a cor) lOration, ifthe

existtiiiee of^^uch a be in.^ be gsseutial to the beneficial exercise of

tU()se powers. It is, then, the subject of fair inq uiry, h()\v far such

means may be eu){)loyed..

It is not denied that the powers given to the government imply

the ordinary means of execution. That, for example, of raising

revenue, and applying it to national purposes, is admitted to imply

the power of conveying money from place to place, as the exigencies

of the nation may require, and of employing the usual means of

conveyance. But it is denied that the government has its choice of

means; or, that it may employ the most convenient means, if, to

em})loy them, it be necessary to erect a corporation.

On what foundation does this argument rest ? On this alone

:

The power of creating a corporation, is one appertaining to sover-

eignty, and is not expressly conferred on Congress. This is true.

But all leg islat ive powers appertain to sovereignty. The original

power of giving the law on any subject whatever, is a sovereign

power; and if the government of the Union is restrained from

creating a corporation, as a means for performing its functions, ou

the single reason that the creation of a corporation is an act of sov-

ereignty ; if the sufHciency of this reason be acknowledged, there

would be some ditticulty in sustaining the authority of Congress to

pass other laws for the accomplishment of the same objects.

The government which has a right to do an act, and has imposed

on it tlie duty of performing that act, must, according to the dictates

of reason, be allowed to select the means ; and those who contend

tliat it may not select any a[)propriate means, that one particular

mode of effecting the object is excepted, take upon themselves the

burden of establishing that exception.

The creation of a corporation, it is said, appertains to sovereignty.

This is admitted. lint to wliat portion of sovereignty does it apper-

tain ? Does it belong to one more than to anotlier ? In America,

the powers of sovereignty are divided between the government of

the Union and those of the States. They are each sovereign, with

respect to the objects committed to it, and neither sovereign with

respect to the objects committed to the other. We cannot compre-

liend that train of reasoning wliich would maintain that the extent

of ]>ower granted by the people is to be ascertained, not by the

nature and terms of the grant, but by its date. Some State constitu-

tions were formed l)efore, some since that of the United States. We
cannot believe that their relation to e:u;h otiier is in any degree

dependent Uf)on this circumstance. Tlieir resj)eetive powers must,

we think, Ix' precisely the same a.s if they had been formed at the

same time. Had they been formed at the same time, and liad the

people conf'Tr<,-(l (jii the general government the power coiitaiiied in
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the Constitution, and on the States the whole residuum of power,

would it have been asserted that the government of the Union was

not sovereign with respect to tliose objects which were intrusted to

it, in relation to which its laws were declared to be supreme ? If

this could not have been asserted, we cannot well comprehend the

process of reasoning which maintains, that a power appertaining to

sovereignty cannot be connected with that vast portion of it which is

granted to the general government, so far as it is calculated to sub-

serve the legitimate objects of that government. The power of creat-

ing a corporation, though appertaining to sovereignty, is not, like the

power of making war, or levying taxes, or of regulating commerce, a

great substantive and independent power, which cannot be implied as

• incidental to other powers, or used as a means of executing them. It

is never the end for which other powers are exercised, but a means

I
by which other objects are accomplished. No contributions are made

to charity for the sake of an incorporation, but a corporation is

created to administer the charity ; no seminary of learning is in-

stituted in order to be incorporated, but the corporate character is

conferred to subserve the purposes of education. No city was ever

built with the sole object of being incorporated, but is incorporated

as affording the best means of being well governed. The power of

creating a corporation is never used for its own sake, but for the

purpose of effecting something else. No sufficient reason is, there-

fore, perceived, why it may not pass as incidental to those powers

which are expressly given, if it be a direct mode of executing them.

But the Constitution of the United States has not left the right of

Congress to employ the necessary means, for the execution of the

powers conferred on the government, to general reasoning. To its

enumeration of powers is added that of making ''all laws which sliall

be necessary and proper, for carrying into execution the foregoi

powers, and all other powers vested by this Constitution, in th

government of the United States, or in any department thereof."

The counsel for the State of Maryland have urged various argu-

ments, to prove that this clause, though in terms a grant of power, is

not so in effect; but is really restrictive of the general right, which

might otherwise be implied, of selecting means for executing the

enumerated powers.

In support of this proposition, they have found it necessary to con-

tend that this clause was inserted for the purpose of conferring on

Congress the power of making laws. That, without it, doubts might

be entertained, whether Congress could exercise its powers in the form

of legislation.

But could this be the object for which it was inserted ? A govern-

ment is created by the people, having legislative, executive, and judi-

cial powers. Its legislative powers are vested in a Congress, which is

to consist of a Senate and House of Representatives. Each house may

determine the rule of its proceedings ; and it is declared that every
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bill which shall have passed both houses, shall, before it becomes a

law, be presented to the President of the United States. The 7th

section describes the course of proceedings, by which a bill shall be-

come a law; and, then, the 8th section enumerates the powers of

Congress. Could it be necessary to say that a legislature should

exercise legislative powers, in the shape of legislation ? After allow-

iuf each house to prescribe its own course of proceeding, after describ-

ing the manner in which a bill should become a law, would it have

entered into the mind of a single member of the convention, that

an express power to make laws was necessary to enable the legisla-

ture to make them? That a legislature, endowed with legislative

powers, can legislate, is a proposition too self-evident to have beeu

questioned.

But the argument on which most reliance is placed, is drawn from

the peculiar language of this clause. Congress is not empowered by

it to' make all laws which may have relation to the powers conferred

^ n the government, but such only as may be " ugcessary and proper "

for carrying them into execution. The word " necessary " is considered

as controlling the whole sentence, and as limiting the riglit to pass laws

for the execution of the granted powers, to such as are indispensable,

and without which the power would be nugatory. That it excludes

tlw clioiee of moans, and leaves to Congress, in each case, that only

\vh^iidi^ most direct and simpl e

.

Is it true that this is the sense in which the word " necessary " is

always used? Does it always import an absolute physical necessity,

so strong, that one thing, to which another may be termed necessary,

cannot exist without that other ? We think it does not. If reference

be had to its use, in the common affairs of the world, or in approved

authors, we find that it frequently imports no more than that one

thing is convenient, or useful, or essential to another. To employ the

means necessary to an end, is generally understood as employing

any means, calculated to produce the end, and not as being confined

toUio.se single means, witliout which the end would be entirely un-

attainable. Such is the character of human language, tliat no word

conveys to the mind, in all situations, one single definite idea; and

nothing is more common than to use words in a figurative sense.

Almost all compositions contain words, wliich, taken in their rigorous

sense would convey a meaning ditT. rent from that wliieh is obviou.sly

intended. It is essential to just construction, that many words whieh

import something excessive, should be underst{M)d in a more miti-

gated sense — in that sense which common usage justifies. The word

" n<-ce.ssary " is of this description. It has not a fixed character

peeuliar to itself. It admits of all (h-grecs of compari.son
;
and is

often connected with other words, whieli increase or diminisli the

impression the mind receives of the urgency it in)ports. A thing

may be necessary, very necessary, absolutely or indispensably neces-

sary. To no mind would the same idea be conveyed, by these several
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phrases. This comment on the word is well iUnstrated, by the

passage cited at the bar, from the 10th section of the 1st article of

the Constitution. It is, we tliink, impossible to coni[)are the sentence

which prohibits a State from laying " imposts, or duties on imports

or exports, except what may be absolutely necessary for executing its

inspection laws," with that which authorizes Congress " to make all

laws which shall be necessary and proper for carrying into execu-j'^
tion " the powers of the general government, without feeling a con-

viction that the convention understood itself to change materially the

meaning of the word ''necessary," by prefixing the word ''abso-

lutely." This word, then, like others, is used in various senses ; and,!

in its construction, the subject, the context, the intention of the|

person using them, are all to be taken into view.

Let this be done in the case under consideration. The subject is

the execution of those great powers on which tlie welfare of a nation

essentially depends. It must have been the intention of those who
gave these powers, to insure, as far as human prudence could insure,

their beneficial execution. This could not be done by confining the

choice of means to such narrow limits as not to leave it in the power

of Congress to adopt any which might be appropriate, and which

were conducive to the end. This provision is made in a Constitution

intended to endure for ages to come, and, consequently, to be adapted

to the various crises of human affairs. To have prescribed the means

by which government should, in all future time, execute its powers,

would have been to change, entirely, the character of the instrument,

and give it the properties of a legal code. It would have been an un-

wise attempt to provide, by immutable rules, for exigencies which,

if foreseen at all, must have been seen dimly, and which can be best

provided for as they occur. To have declared that the best means

shall not be used, but those alone without wliich the power given

would be nugatory, would have been to deprive tlie legislature of the

capacity to avail itself of experience, to exercise its reason, and to

accommodate its legislation to circumstances. If we apply this prin-

ciple of construction to any of the powers of the government, we shall

find it so pernicious in its operation that we shall be compelled to #

discard it. The powers vested in Congress may certainly be carried /

into execution, without prescribing an oath of office. The power to '

exact this security for the faithful performance of duty, is not given,

nor is it indispensably necessary. The different departments may be I

established ; taxes may be imposed and collected ; armies and navies \

may be raised and maintained ; and money may be borrowed, without 1

requiring an oatli of office. It might be argued, with as much plausi-

bility as other incidental powers have been assailed, that the conven-

tion was not unmindful of this subject.. The oath which might be

exacted— that of fidelity to the Constitution— is prescribed, and no

other can be required. Yet he would be charged with insanity who
should contend, that the legislature might not superadd to the oath
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directed by the Constitution, such other oath of office as its wisdom
might suggest.

80 with respect to the whole penal code of the United States.

"Whence arises the power to punish in cases not prescribed by the Con-

stitution ? All admit that the government may, legitimately, punish

any violation of its laws ; and yet, this is not among the enumerated

powers of Congress. The riglit to enforce the observance of law, by

punishing its infraction, might be denied with the more plausibility,

because it is expressly given in some cases. Congress is empowered
** to provide for the punishment of counterfeiting the securities and

'current coin of the United States," and ''to define and punish pira-

cies and felonies committed on the high seas, and offences against the

law of nations." The several powers of Congress may exist, in a

very imperfect state to be sure, but they may exist and be carried

into execution, although no punishment should be inflicted in cases

where the right to punish is not expressly given.

>J Take, for example, the power " to establish post-offices and post-

roads." This power is executed by the single act of making the

establishment. But from this has been inferred the power and duty

of carrying the mail along the post-road, from one post-office to

another. And, from this implieil ])ower, has again been inferred the

right to punish those who steal letters from the post-office, or rob

the mail. It may be said, with some plausibility, that the right to

carry the mail, and to punish those who rob it, is not indispensably

necessary to the establishment of a })()st-office and post-road. This

right is, indeed, essential to the benelicial exercise of the power, but

not indisjjensably necessary to its existence. So, of the punishment

of the crimes of stealing or falsifying a record or process of a court

of the United States, or of perjury in such court. To punish these

offences is certainly conducive to tlie due administration of justice.

I'ut courts may exist, and may decide the causes brought before them,

thotigh such crimes escape punishment.

The baneful influence of tliis narrow construction on all the opera-

tions of the government, and the absolute impracticability of main-

taining it without rendering tlie government incompetent to its great

objects, might be illustrated l)y numerous examples drawn from the

Con.stitution, and from our laws. The good sense of the public has

])ronounced, without hesitation, that the power of i)unishment apper-

tains to sovereignty, and may be exercis<;d whenever the sovereign

lias a right to aet. as incidental to his ccjnstitutional jxjwers. It is a

means for carrying into execution all sovereign jtowers, and may be

used, although not indispensably necessary. It is a right incidental

to the power, and rf)ndu(;ivo to its l)eneficial exenrLse.

If this limited ccjnstruction of the word "necessary" must bo

aband'Mied in order to punish, wlieiice is derived the rub; whicli would

reinstate it, when tlje government would carry its powers into execu-

tion by means not vindictive in tlieir nature*/ H iln- word *' neces-
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sary " means "needful," "requisite," "essential," "conducive to,"

in order to let in the power of punishment for the infraction of law,

why is it not equally comprehensive when required to autliorize the

use of means which facilitate the execution of the powers of govern-

ment without tlie infliction of punishment ?

In ascertaining the sense in which tlie word " necessary " is used

in this clause of the Constitution, we may derive some aid from that

with which it is associated. Congress shall have power '-to make all

laws wliich shall be necessary and proper to carry into execution "

the powers of the government. If the word " necessary " was used

in that strict and rigorous sense for which the counsel for the State

of Maryland contend, it would be an extraordinary departure from

the usual course of the human mind, as exhibited in composition, to

add a word, the only possible effect of which is to qualify that strict

and rigorous meaning; to present to the mind the idea of some choice

of means of legislation not straitened and compressed within the

narrow limits for which gentlemen contend.

But the argument which most conclusively demonstrates the error

of the construction contended for by the counsel for the State of

Maryland, is founded on the intention of the convention, as mani-

fested in the whole clause. To waste time and argument in proving

that, without it, Congress might carry its powers into execution,

would be not much less idle than to hold a lighted taper to the sun.

As little can it be required to prove, that in the absence of this clause,

Congress would have some choice of means. That it might employ
those which, in its judgment, would most advantageously effect the

object to be accomplished. That any means adapted to the end, any
means which tended directly to the execution of the constitutional

powers of the government, were in themselves constitutional. This
clause, as construed by the State of Maryland, would abridge and
almost annihilate this useful and necessary right of the legislature to

select its means. That this could not be intended, is, we should
think, had it not been already controverted, too apparent for contro-

versy. We think so for the following reasons: —
1. The clause is placed among the powers of Congress, not among)

the limitations on those powers. '

2. Its terms purpo rt to enlarge, not to diminish the powers vested
in the governmen tT It purports to be an additional power, no_L-a.

restriction on those already granted. No reason has been or can be

assigned, for thus concealing an intention to narrow the discretion

of the national legislature, under words which purport to enlarge it.

The framers of the Constitution wished its adoption, and well knew
that it would be endangered by its strength, not by its weakness.
Had they been capable of using language which would convey to the
eye one idea, and after deep reflection, impress on the mind anotlier,

they would rather have disguised the grant of power than its limi-

tation. If, then, their intention had been, by this clause, to restrain
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the free use of means whicli luiglit otherwise have been implied, that

intention would have been inserted in another place, and would have

been expressed in terms resembling these: "In carrying into exe-

cution the foregoing powers, and all others," etc., '• no laws shall be

passed but such as are necessary and proper." Had the intention

been to make this clause restrictive, it would unquestionably have

been so in form as well as in effect.

The result of the most careful and attentive consideration bestowed

upon this clause is, that if it does not enlarge, it cannot be construed

to restrain the powers of Congress, or to impair the right of the legis-

lature to exercise its best judgment in the selection of measures, to

carry into execution the constitutional powers of the government. If

no other motive for its insertion can be suggested, a sufficient one is

found in the desire to remove all doubts respecting the right to legis-

late on tliat vast mass of incidental powers which must be involved

in the Constitution, if that instrument be not a splendid bauble.

We admit, as all must admit, that the powers of the government

are limited, and that its limits are not to be transcended. But we
think the sound construction of the Constitution must allow to the

national legislature that discretion, with respect to the means l)y

which the powers it confers are to be carried into execution, which

will enable that body to perform the high duties assigned to it, in

the manner most beneficial to the people. Let the end be legitimate,

let it be within the scope of the Constitution, and all means which

are appropriate, which are plaiidy adapted to that end, which are not

prohibited, but consist with the letter and spirit of the Constitution,

are constitutional.

That a corporation must be considered as a means not less usual,

not of liigher dignity, not more requiring a particular specification

than other means, has been sufficiently proved. If we look to the

origin of corporations, to the manner in which they have been framed

in that government from which we have derived most of our legal

principles and ideas, or to the uses to which they have been applied,

we find no reason to suppose that a Constitution, omitting, and wisely

omitting, to enumerate all the means for carrying into execution the

great powers vested in government, ought to have specified this.

Hail it bcfMi intended to grant this j)Ower as one whicdi should be

distinct and indi-pendcnt, to be exercised in any case whatever, it

would havr; found a place among the enumerated powers of tlie

grjvcrnmeiit. iiut l)eing considered merely as a means, to be employed

only f(u- the purpose of carrying into excjcution the given jjowers,

there could \)o no motive for particularly mentioning it.

The propriety of this remark would seem to be generally acknowl-

edged l)y the universal acqiiicscence in the construction which lias

hticu uniformly jiut on tlie ,'M section of the 4tli article of the Consti-

tution. The power to ** make all needful rules and regulations

re8j>ecting the territ<jry or other j)ropcrfy Ixdonging to the United
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States," is not more comprehensive than the power " to make all

laws which shall be necessary and proper for carrying into execution."

the powers of the government. Yet all admit the constitutionality

of a territorial government, which is a corporate body.

If a corporation may be employed indiscriminately with other

means to carry into execution the powers of the government, no
particular reason can be assigned for excluding the use of a bank, if

required for its fiscal operations. To use one, must be within the

discretion of Congress, if it be an appropriate mode of executing the

powers of government. That it is a convenient, a useful, and essen-

tial instrument in the prosecution of its fiscal operations, is not now
a subject of controversy. All those who have been concerned in the

administration of our finances, have concurred in representing its

importance and necessity; and so strongly have they been felt, that

statesmen of the first class, whose previous opinions against it had
been confirmed by every circumstance which can fix the human
judgment, have yielded those opinions to the exigencies of the nation.

Under the confederation. Congress justifying the measure by its

necessity, transcended, perhaps, its powers to obtain the advantage

of a bank; and our own legislation attests the universal conviction

of the utility of this measure. The time has passed away when it

can be necessary to enter into any discussion in order to prove the

importance of this instrument, as a means to effect the legitimate

objects of the government.

But were its necessity less apparent, none can deny its being an
appropriate measure ; and if it is, the degree of its necessity, as has
been very justly observed, is to be discussed in another place. Should
Congress, in the execution of its powers, adopt measures which are

prohibited by the Constitution ; or should Congress, under the pretext
of executing its powers, pass laws for the accomplishment of objects

not intrusted to the government, it would become the painful duty
of this tribunal, should a case requiring such a decision come before

it, to say that such an act was not the law of the land. But where
the law is not prohibited, and is really calculated to effect any of the
objects intrusted to the government, to undertake here to inquire

into the degree of its necessity would be to pass the line which cir-

cumscribes the judicial department, and to tread on legislative ground.
This court disclaims all pretensions to such a power.

[Accordingly the court holds the Act of Congress incorporating

the Bank of the United States to be valid, and therefore that the
Bank and its branches are not subject to State taxation. For the
reasoning on this point see cases under Chapter IV, Sec. I, (h). The
judgment of the Supreme Court of Maryland is therefore reversed.]
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^
BARROX r. T!ALTT:\rORE.

7 Peters, 243; 10 Curtis, 404. 1833.

'J

J".

] EitROR to the court of appeals of the western shore of the State of

, ^larylaiul.

w^ Case by the plaintiff in error against the city of Baltimore, to

H(^redRivfr damages for injuries to the wharf-property of the plaintiff,

J^

iy rvnsiyg from the acts of the corporation.

]y\ f^\ The city, in the asserted exercise of its corporate authority over

^ t|5€ harbor, the paving of streets, and regulating grades for paving,

antkover the health of Baltimore, diverted from their accustomed and

m*fural course, certain streams of water, which flow from the range

of 14tls bordering the city, and diverted tliem so that they made de-

posits of sand and gravel near the plaintiff's wharf, and thereby ren-

y tlsAi-i^d the water shallow, and prevented the access of vessels.

e decision of Baltimore county court was against the defendants,

and a verdict for $4,500 was rendered for the i)laintiff. The court

of a[)peals reversed the judgment of Baltimore county court, and did

not remand the case to that court for a farther trial. From this

Cj • judgment the defendant in tlie court of appeals, prosecuted a writ of

"^ • ^^rror to this coui-t.

Jj >y ^Maksiiall, C. J., delivered the opinion of the court.

' r/'^ The judgment brought up by this writ of error having been ren-

dered by the court of a State, tiiis tribunal can exercise no jurisdic-

tion over it, unless it be shown to come within the jirovisions of the

lA^ y^th section of the Judicial Act.^

jf ~i/^ The plaintiff in error contends tliat it comes witliin tliat clause in

' ^ tlie 5tli amendment to the Constitution, wliich inhibits the taking of

private property for public use, without just compensation. He insists

that this amendment, being in favor of the liberty of the citizen,

ought to be so construed as to restrain the legislative ])ower of a State,

as well as that of tlie United States. If this j)roi)Osition be untru(%

the court can take no jurisdiction of the cause.

Tlie question thus presented is, we think, of great importance, but

not of much dilRculty.

The Constitution was ordained and established by Hh' people of tlie

United States for themselves, for their own government and not for

the g(jvernmcnt of the individual States. Each State established a

constitution for itself, and, in that constitution, provided such limi-

tations and restrictions on the powers of its ])articular government as

its judgment dictated. The people of the I'nited States framed such

a government for the United States as they supposed best adapted

to their situatifjn, and best calculated to promote their interests. The

jx)wer8 they conferred on this government were to be exercised by

' SlalM. at Liir^p, S.").
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itself; and the limitations on power, if expressed in general terms,

are natnrally, and, we tliink, necessarily applicable to the govern-

ment created by the instrnnient. They are limitations of power

granted in the instrument itself; not of distinct governments, framed

by different persons and for different purposes.

If these propositions be correct, the 5th amendment must be under-

stood as restraining the power of the general government, not as

applicable to the States. In their several constitutions they have

imposed such restrictions on their respective governments as their

own wisdom suggested ; such as they deemed most proper for them-

selves. It is a subject on which they judge exclusively, and with

which others interfere no further than they are supposed to have

a common interest.

The counsel for the plaintiff in error insists that the Constitution

was intended to secure the people of the several States against the

undue exercise of power by their respective State governments ; as

well as against that which might be attempted by their general

government. In support of this argument he relies on the inhibitions

contained in the 10th section of the 1st article.

We think that section affords a strong if not a conclusive argumentj

in support of the opinion already indicated by the court.

The preceding section contains restrictions which are obviouslyj

intended for the exclusive purpose of restraining the exercise of power,'

by the departments of the general government. Some of them use)

language applicable only to Congress ; others are expressed in generali

terms. The 3d clause, for example, declares that " no bill of attain-/

der or ex post facto law shall be passed." No language can be more;

general
;
yet the demonstration is complete that it applies solely to|

the government of the United States. In addition to the general

arguments furnished by the instrument itself, some of which have

been already suggested, the succeeding section, the avowed purpose

of which is to restrain State legislation, contains in terms the very

prohibition. It declares that " no State shall pass any bill of attain-

der or ex jJost facto law." This provision, then, of the 9th section,

however comprehensive its language, contains no restriction on State

legislation.

The 9th section having enumerated, in the nature of a bill of rights,

the limitations intended to be imposed on the powei's of the general

government, the 10th proceeds to enumerate those which were to

operate on the State legislatures. These restrictions are brought

together in the same section, and are by express words applied to the

States. " No State shall enter into any treaty," etc. Perceiving that

in a Constitution framed by the people of the United States for the

government of all, no limitation of the action of government on the

people would apply to the State government, unless expressed in

terms; the restrictions contained in the 10th section are in direct

words so applied to the States.
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It is worthy of remark, too, that these inhibitions generally restrain

State legislation on subjects intrusted to the general government, or

in which the people of all the States feel an interest.

A State is forbidden to enter into any treaty, alliance, or confed-

eration. If these compacts are witli foreign nations, they interfere

with the treaty-making power, which is conferred entirely on the

general government ; if with each other, for political purposes, they

can scarcely fail to interfere with the general purpose and intent of

the Constitution. To grant letters of marque and reprisal, would lead

directly to war ; the power of declaring which is expressly given to

Congress. To coin money is also the exercise of a power conferred

on Congress. It would be tedious to recapitulate the several limita-

tions on the powers of the States which are contained in this section.

They will be found, generally, to restrain State legislation on subjects

intrusted to the government of the Union, in which the citizens of

all the States are interested. In these alone were the whole people

concerned. The question of their application to States is not left to

construction. It is averred in positive words.

If the original Constitution, in tlie 9th and lOth sections of the 1st

article, draws this plain and marked line of discrimination between

the limitations it imposes on the powers of the general government,

and on those of the States ; if in every inhibition intended to act on

State power, words are emplo3'ed which directly express that intent

;

some strong reason must be assigned for departing from this safe and

judicious course in framing the amendments, before that departure

can be assumed.

We search in vain for that reason.

Had the people of the several States, or any of them, reciuired

changes in their constitutions; had they ro(piired additional safe-

guards to liberty from the apprehended encroachments of their par-

ticular governments ; the remedy was in their own hands, and would

have been applied by themselves. A convention would have been

assembled by the discontented State, and the required improvements

would have been made by itself. The unwieldy and cumbrous

machinery of procuring a recommendation from two thirds of Con-

gress, and the assent of three fourths of their sister States, could

never have occurred to any human being as a mode of doing that

which might be effected by the State itself. Had the framers of

these amendments intended them to be limitations on the powers of

the State governments, they would have imitated tlie framers of the

ftriginal Constitution, and have expressed that intention. ll:i<l Con-

gress engaged in the extraonlinary (x-cupation f)f improving the

constitutions of the several States by affording the people additional

prf)tecti(jn from the exercise of pow(!r by their own governments in

matters which concerned themselves alone, they would havt; declared

this purpose in plain and intelligil)le language.

liut it is universall}' understood, it is a part of tlie history of the
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day, that the great revolution which established the Constitution of

the United States, was not effected without immense opposition.

Serious tears were extensively entertained that those powers which

the patriot statesmen, who then watched over the interests of our

country, deemed essential to union, and to the attainment of those

invaluable objects for which union was sought, might be exercised

in a manner dangerous to liberty. In almost every convention by
which the constitution was adopted, amendments to guard against

the abuse of power were recommended. These amendments de-

manded security against the apprehended encroachments of the

general government, not against those of the local governments.

In compliance with a sentiment thus generally expressed to quiet

fears thus extensively entertained, amendments were proposed by the

required majority in congress, and adopted by the States. These
amendments contain no expression indicating an intention to apply

them to the state governments. This court cannot so apply them.

We are of opinion that the provision in the fifth amendment to the

constitution, declaring that private property shall not be taken for

public use without just compensation, is intended solely as a limita-

tion on the exercise of power by the government of the United States,

and is not applicable to the legislation of the States. We are there-

fore of opinion, that there is no repugnancy between the several acts

of the general assembly of Maryland, given in evidence by the de-

fendants at the trial of this cause, in the court of that State, and
tlie constitution of the United States. This court, therefore, has no

jurisdiction of the cause ; and it is dismissed.^

1 Ace. Fox V. Ohio, 5 How. 410 ; Walker v. Sauvinet, 92 U. S. 90; Presser v. Illi-

nois, 116 U. S. 252; Spies y. Illinois, 123 U. S. 131. But iu O'Neil v. Vermont, 144

U. S. 323, Mr. Justice Field iu his dissenting opinion uses the followins; language:
" In opening the record in this case, we not only see that the exclusive power of

Congress to regulate commerce was invaded, but we see that a cruel as well as an
unusual puni.slimeut was inflicted upon the accused, and that the objection was taken

iu the court below, and immunity therefrom was specially claimed. The Eighth
Amendment of the Constitution of the United States, relating to punishments of this

kind, was formerly held to be directed only again.st the authorities of the United

^States, and as not applicable to the States. Barron v. Baltimore, 7 Pet. 243. Such
was undoubtedly the case previous to the Fourteenth Amendment, and such must bo

its limitation now, unless exemption from such punishment is one of the privileges

or immunities of citizens of tlie United States, which can be enforced under the clause,

declaring that ' no State shall make or enforce any law which shall abridge ' those

privileges or immunities. In Slaughter-House Cases, 16 Wall. 36, it was held that the

inhibition of that amendment was against abridging the privileges or immunities <:f

citizens of the United States as distinguished from privileges and immunities of ci: i-

zens of the States. Assuming such to be the case, the question arises : Wliat are tlii

privileges and immunities of citizens of the United States which are thus protected ?

These terms are not idle words to be treated as meaningless, and the inhibition of

their abridgment as ineffectual for any purpose, as some would seem to think. They
are of momentous import, and the inhibition is a great guaranty to the citizens of the

United States of those privileges and immunities against any possible state invasion.

It may be difficult to define the terms so as to cover all the privileges and immunities
of citizens of the United States, but after much reflection I think the definition given

2
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SLAUGHTER-HOUSE CASES.

[Thk BrTCiiERs' Benf.volent Association of Nkw Orleans f. The
C'kkscknt City Live-Stock Landing and Slaugutek-Housk Com-
pany AND other cases.]

16 Wallace, 36. 1S72.

Mr. Justice Miller delivered the opinion of the court.

These cases are brought here by writs of error to the Supreme
Court of the State of Louisiana. They arise out of the efforts of the

at one time before this court by a distinguished advocate— Mr. John Randolph
Tucker, of \'irgiuia— is correct, that tlie jirivileges and iiinnunities of citizens of the

United States are such as have their recognition in or guaranty from tlie Constitutiou

of tlie United States. Spies v. Illinois, 123 U. S. 131, 150. This definition is .sup-

ported by reference to the liistory of the first ten amendments to the Constitutiou,

and of the amendments which followeil the late Civil War. The adoption of the

Constitution, as is well known, encountered great hostility from a large class, who
dreaded a central government as one which would euiltarrass the States iu the admin-

istration of their local affairs. They coutended that the powers granted to the ])ro-

l>osed government were not sufficiently guarded, and might be used to encroach u|)on

the liberties of the people. In the conventions of some of the States which ratified

the Constitution a desire was express<;d for amendments declaratory of the rights

of the people and restrictive of the powers of the new governn.ent, in order, as stated

at the time, to prevent misconception or abuse of its ])owers. Ti.e desire thus ex-

pres.sed subsequently led to the adoption of the first ten amendments. Some of these

contain specific restrictions upon Congress; as that it shall make no law respecting

an establishment of religion, or prohibiting the free exercise thereof ; or abridging

t!ie fre(!dom of speech, or of the press ; or the right of the jteople jieaceably to assemi)le,

and to j>etition the government for a redress of grievances. Some of them ini|)lieilly

restrict the powers of Congress in jirescribing or construing jiartiiiilar modes of jiro-

cedure, such as refjuire a presentment or an indictment of a grand jury for the trial

uf a capital or otherwise infamous crime, and tho one that pn^vides that in suits at

common law, where the value involved exceeds t\v«nty dollars, tho right of trial by

jury shall be preserved. Some of them are declaratory of certain rights of the pe(ij)lo

which cannot bo violated, as their right to be sei'uro in their ]>ersons, bouses, |)a|)ers

ami effects, against unreasonaido si-arches and seizures ; that no one sh:ill be subject

f.»r tho sjime offence to be twice put in jeopardy of life or limb, nor i)0 compelled in

any criminal (-.'use to be a witness against himself; tliat in all criniinal prosecutions,

tlio juiu.Hed shall enj<iy tlu; right to a speedy and publii- trial, by an imparl ial jury of

l!ie Stale and district wherein tho crime shall have been committed ; and to bo in-

formed of the nature and cause of the accusation ; and to be confronted with tho

witi.esses ngaiiist him ; and to have com|)ulsory jirocess for i>btaining witnesses in his

f.ivor; and that excessi\e bail shall not be recjuired, nor excessive fines imposed, nor

cniel and unusual punishments inllicted.

"'I'he right.H thus recognized and de<l.ire(l are rights of citizens of lh(> I'niteil

States under their Constitution which eouM not be vi(daied by Federal authority. Hut

when tho late civil war closed, and slavery was aliolished by the Tbirteenth Amend-
nuMit, there was legislation in ihii former slave-holding States inconsistent with theso

rights, and a f^imeral ajiprebension arose in a portion of the country — whether justi-

fied or not is immaterial— that this legislation would still be enforced an<l the rights
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butcliers of New Orleans to resist the Crescent City Live-Stoek

Landing and Slaughter- 1 louse Company in the exercise of certain

powers conferred by the charter which created it, and which was
granted by the legislature of that State.

[The general legislative power to grant exclusive privileges in

slaughtering animals is considered, and held to be within the police

power as usually exercised.]

It may, therefore, be considered as established, that the authority •

of the legislature of Louisiana to pass the present statute is ample,

unless some restraint in the exercise of that power be found in the

constitution of that State or in the amendments to the Constitution

of the United States, adopted since the date of the decisions we have

already cited.

If any such restraint is supposed to exist in the constitution of

the State, the Supreme Court of Louisiana having necessarily

of the freedmen would not be respected. The Fourteeuth Ameudment followed,

which declares that ' all persons boru or naturalized in the United States, and subject

to the jurisdiction thereof, are citizens of tlie United States and of the State wherein

they reside.' The freedmen thus became citizens of the United States and entitled in
'

the future to all the privileges and immunities of such citizens. But owing to previous^ .-

legislation many of those privileges and immunities, if that legislation was allowed to

stand, would be abridged ; therefore, in the same amendment by which they were made
citizens, it was ordained that ' no State sball make or enforce any law which shall

abridge the privileges or immunities of citizens of the United States,' thus nullifying

existing legislation of that character, and prohibiting its enactment in tiie future.

" While, therefore, tiie ten amendments, as limitations on power, and, so far as

they accomplish their purpose and find their fruition in such limitations, are api)li(able

only to the Federal government and not to the States, yet, so far as they declare or

recognize the rights of persons, they are rights belonging to them as citizens of the

United States under the Constitution ; and tlie Fourteenth Amendment, as to all such
rights, places a limit upou State power by ordaining that no State shall make or

enforce any law which shall abridge them. If I am right in this view, then every
citizen of the United States is protected from punishments wliich are cruel and un-

usual. It is an immunity which belongs to him, against both state and Federal action.

The State cannot apply to him, any more than the United States, the torture, the rack
or thumbscrew, or any cruel and unusual punishment, or any more than it can deny
to him security in his house, papers, and effects against unreasonable searches and
seizures, or compel him to be a witness against iiimself in a criminal jirosecution.

These rights, as those of citizens of the United States, find tlieir recognition and
guaranty against Federal action in the Constitution of the United States, and against
state action in the Fourteenth Amendment. The inhibition by that amendment is not
the less valuable aiul effective because of the prior and existing inhibition against
such action in the constitutions of tiie several States. The amendment only gives
additional security to the rights of the citizen. It was natural tliat it should forbid
the abridgment by any State of privileges and immunities which the Constitution
recognized and guaranteed as rights of citizens of the I'nited States. A similar ,. \

additional guaranty of private rights is found in other instances. An inhibition is .i (^
contained in the several state constitutions again.st their legislatures passing a bill of
attainder or an ex post facto law, and yet a like inhibition against etate action is

embodied in the Constitution of the United States."

Similar views are expressed in the dissenting opinion of Mr. Jpstioe Harlan in
the same case, in which Mr. Justice Brewer concurred, but the point is not dis-

cussed in tlie majority oi)inion.
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passed on that question, it would not be open to review in this

court.

The plaintiffs in error accepting this issue, allege that the statute

is a violation of the Constitution of the United States in these

several i)articulars:

That it creates an involuntary servitude forbidden by the thir-

teenth article of amendment;
That it abridges the privileges and immunities of citizens of the

United States;

That it denies to the plaintiffs the equal protection of the laws;

and,

Tliat it deprives them of their property witliout due process of

law; contrary to the provisions of the first section of the fourteenth

article of amendment.

This court is thus called upon for the first time to give construc-

tion to these articles.

We do not conceal from ourselves the great responsibility which

this duty devolves upon us. >s'o questions so far-reaching and per-

vading in their consequences, so })rofoundly interesting to the people

of this country, and so important in their bearing upon the relations

of the United States, and of the several States to each other and to

tlie citizens of the States and of the United States, have been before

this court during the official life of any of its i)resent members.

We have given every opportunity for a full hearing at the bar; we
have discussed it freely and compared views among ourselves; we
have taken ample time for careful deliberation, and we now propose

to announce tlie judgments whicli we have formed in the construc-

tion of tiiose articles, so far as we have found them necessary to the

decision of the cases before us, and beyond that we have neither the

inflination nor the right to go.

Twelve articles of amendment were added to tlie Federal Constitu-

tion soon after tlie original organization of the government under it

ill 17S'.». ( >f these all but the last were adopted so soon afterwards

as to justify tlie statement tliat they were practically contempora-

neous with the ado])tion of the original; and the twelfth, adoj)ted

ill IHO."^, was so nearly so as to have liceome, like all tlie others, his-

torir-al and of anotlior age. But witliin the last eight years three

other articles of amendment of vast im])ortance have been added by

the voiee of the people to that now venerable instrument.

Tiie most eursory glance at these articles discloses a unity of

purpose, when taken in ('oniiecttion with the history of tlie times,

wiiieh cannot fail to have an imjiortant bearing on any (juestion of

doul)t concerning their true jueaning. Nor can such doubts, when

any reasonably exist, be; safely and rationally solvcid without a refer-

enee to that history; for in it is found tlie oeeasion and the neces-

sity for recurring again to the great source of power in tliis country,
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the people of the States, for additional guarantees of human rights;

additional powers to the Federal government; additional restraints

upon those of the States. Fortunately that history is fresh within

the memory of us all, and its leading features, as they bear upon

the matter before us, free from doubt.

The institution of African slavery, as it existed in about half the

States of the Union, and the contests pervading the public mind for

many years, between those who desired its curtailment and ultimate

extinction and those who desired additional safeguards for its

security and perpetuation, culminated in the effort, on the part of

most of the States in which slavery existed, to separate from the

Federal government, and to resist its authority. This constituted

the war of the rebellion, and whatever auxiliary causes may have

contributed to bring about this war, undoubtedly the overshadowing

and efficient cause was African slavery.

In that struggle slavery, as a legalized social relation, perished.

It perished as a necessity of the bitterness and force of the conflict.

When the armies of freedom found themselves upon the soil of

slavery they could do nothing less than free the poor victims whose

enforced servitude was the foundation of the quarrel. And wdien

hard pressed in the contest these men (for they proved themselves

men in that terrible crisis) offered their services and were accepted

by thousands to aid in suppressing the unlawful rebellion, slavery

was at an end wherever the Federal government succeeded in that

purpose. The proclamation of President Lincoln expressed an

accomplished fact as to a large portion oi the insurrectionary dis-

tricts, when he declared slavery abolished in them all. But the

war being over, those who had succeeded in re-establishing the

authority of the Federal government were not content to permit this

great act of emancipation to rest on the actual resvilts of the contest

or the proclamation of the Executive, both of which might have been

questioned in after times, and they determined to place this main

and most valuable result in the Constitution of the restored Union

as one of its fundamental articles. Hence the thirteenth article of

amendment of that instrument. Its two short sections seem hardly

to admit of construction, so vigorous is their expression and so

appropriate to the purpose we have indicated.

" 1. Neither slavery nor involuntary servitude except as a pun-

ishment for crime, whereof the party shall have been duly convicted,

shall exist within the United States or any place subject to their

jurisdiction.

"2. Congress shall have power to enforce this article by appro-

priate legislation."

To withdraw the mind from the contemplation of this grand yet

simple declaration of the personal freedom of all the human race

within the jurisdiction of this government — a declaration designed

to establish the freedom of four millions of slaves — and with a
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microscopic search endeavor to fiiul in it a reference to servitudes,

wliiclx may have been attached to property in certain localities,

requires an eifort, to say the least of it.

That a personal servitude was meant is ]>roved by the use of

the word "involuntary," which can only apply to human beings.

The exception of servitude as a punishment for crime gives an idea

of the class of servitude that is meant. The word servitude is of

larger meaning than slavery, as the latter is popularly understood

in this country, and the obvious purpose was to forbid all shades

and conditions of African slavery. It was very well understood that

in the form of apprenticeship for long terms, as it had been jn-actised

in the West India Islands, on the abolition of slavery by the Eng-

lish government, or by reducing the slaves to the condition of serfs

attached to the plantation, the purpose of the article might have

been evaded, if only the word slavery had been used. The case of

the apprentice slave, held under a law of Maryland, liberated by

Chief Justice Chase, on a writ of habeas corpus under this article,

illustrates this course of observation. Matter of Turner, 1 Abbott

United States Reports, 84. And it is all that we deem necessary

to say on the application of that article to the statute of Louisiana,

now under consideration.

The process of restoring to their proper relations with the Federal

governiuent and with the otln'r States tliose which had sided with

the rebellion, undertaken under the ])roclamation of President John-

son in 18Go, and before the assembling of Congress, developed the

fact that, notwithstanding the formal recognition by those States

of tlie abolition of slavery, the condition of tlie slave race would,

without furtlier protection of the Federal govcrnnuMit, be almost as

bad as it was before. Among the first acts of legislation a(lo])ted

by several of the States in the legislative bodies which claimed to

be in their normal relations with the Federal government were laws

which imposed u])on tlie colored race onerous disabilities and bur-

dens, and curtailed their rights in tlie pursuit of life, liberty, and

property to such an extent that their freedom was of little value,

while they had lost the protection which they had received from

their former owners from motives both of interest and humanity.

Tliey were in some States forbidden to ai)pi'ar in the towns in any

othr-r characbT than menial S(!rvants. They were required to reside

on and cultivate the soil without tlie right to j)urcha.«e or own it.

They were excluded from many occu])ations of gain, and were not

permitti-d to give testimony in the courts in any case where a white

man was a Jiarty. It was said tliat their lives were at the mercy

of bad men, either because the laws for their jirotection were insiifli-

cient or were not enforced.

These circumstances, whatever of falseliood or misconce])tion may
have Itej-n mingled with tlieir ]tresentation, forced upon the states-

men who h.id coiulucted Up; l-'ederal governnient in safety thrimgh
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the crisis of the rebellion, and who supposed that by the thirteenth

article of amendment they had secured the result of their labors, the

conviction that something more was necessary in the way of consti-

tutional protection to the unfortunate race who had suffered so much.

They accordingly passed through (Jongress the proposition for the

fourteenth amendment, and they declined to treat as restored to

their full participation in the government of the Union the States

which had been in insurrection, until they ratified that article by a

formal vote of their legislative bodies.

Before we proceed to examine more critically the provisions of

this amendment, on which the plaintiffs in error rely, let us com-

plete and dismiss tlie history of the recent amendments, as that

history relates to the general purpose which pervades them all. A
few years' experience satisfied the thoughtful men who had been

the authors of the other two amendments that, notwithstanding the

restraints of those articles on the States, and the laws passed under

the additional powers granted to Congress, these were inadequate

for the protection of life, liberty, and property, without which free-

dom to the slave was no boon. They were in all those States denied

the right of suffrage. The laws were administered by the white

man alone. It was urged that a race of men distinctively marked as

was the negro, living in the midst of another and dominant race,

could never be fully secured in their person and their property

without the right of suffrage.

Hence the fifteenth amendment, which declares that "the right of

a citizen of the United States to vote shall not be denied or abridged

by any State on account of race, color, or previous condition of ser-

vitude." The negro having, by the fourteenth amendment, been

declared to be a citizen of the United States, is thus made a voter

in every State of the Union.

We repeat, then, in the light of this recapitulation of events,

almost too recent to be called history, but which are familiar to us

all; and on the most casual examination of the language of these

amendments, no one can fail to be impressed with the one pervad-

ing purpose found in them all, lying at the foundation of each, and

without which none of them would have been even suggested; we
mean the freedom of the slave race, the security and firm establish-

ment of that freedom, and the protection of the newly-made freeman

and citizen from the oppressions of those who -had formerly exer-

cised unlimited dominion over him. It is true that only the fifteenth

amendment, in terms, mentions the negro by speaking of his color

and his slavery. But it is just as true that each of the other articles

was addressed to the grievances of that race, and designed to remedy
them as the fifteenth.

We do not say that no one else but the negro can share in this

protection. Both the language and spirit of these articles are to

have their fair and just weight in any question of construction.
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/
;

Undoubtedly wliile negro slavery alone was in the mind of the Con-

gress which proposed the thirteenth article, it forbids any other

kind of slavery, now or hereafter. If Mexican peonage or the

Chinese coolie labor system sliall develop slavery of the Mexican or

Chinese race within our territory, this amendment may safely be

trusted to make it void. And so if other rights are assailed by the

States which properly and necessarily fall within the protection of

these articles, that protection will apply, though the party inter-

ested may not be of African descent. But what we do say, and

what we wish to be understood is, that in any fair and just con-

struction of any section or phrase of these amendments, it is neces-

sary to look to the purpose which we have said was the pervading

spirit of them all, the evil which they were designed to remedy, and

the process of continued addition to the Constitution, until that pur-

pose was supposed to be accomplished, as far as constitutional law

can accomplish it.

The first section of the fourteenth article, to which our attention

is more specially invited, opens with a definition of citizenship —
not only citizenship of the United States, but citizenship of the

States. No such definition was previously found in the Constitu-

tion, nor had any attempt been made to define it by act of Congress.

It had been the occasion of much discussion in the courts, by the

executive departments, and in the public journals. It had been said

liy eminent judges that no man was a citizen of the United States,

except as he was a citizen of one of the States composing the Union.

Those, therefore, who had been born and resided always in the

District of Columbia or in the Territories, though within the United

States, were not citizens. Whether this proposition was sound or

not had never been judicially decided. But it had been held by this

court, in the celebrated iJred Scott case, only a few years before the

Ioutl)reak of the civil war, that a man of African descent, whether a

slave or not, was not and could not be a citizen of a State or of the

United States. This decision, while it met the coniU-mnation of

some of the ablest statesmen and constitutional lawyers of the coun-

try, had never been overruled; and if it was to be accepted as a con-

stitutional limitation of the right of citizcnsliip, then all the negro

race who liad recently been made freemen, were still, not only not

citizens, but were iucajiable of becoming so by anytliing short of

an amendment to the Constitution.

To remove this difficulty jirimarily, and to establish a clear and

(K)mpn'hensive definition of citizenshij) which should declare what

should constitute citizenship of the United States, and also citi-

zenship of a State, the first clause of tlie first section was framed.

"AH jjcrsons born or naturalized in tlie United States, and subject to

the jurisdiction thereof, are citizens of the United States and of the

St'ite wherein they reside."

The first observation we have to make on this clause is, th;it it
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puts at rest both the questions which we stated to have been the

subject of ditfereuces of opinion. It declares that persons may be

citizens of the United States without regard to their citizenship of

a particular State, and it overturns the Dred Scott decision by mak-

ing all persons born within the United States and subject to its juris-

diction citizens of the United States. That its main purpose was to

establish the citizenship of the negro can admit of no doubt. The
phrase, "subject to its jurisdiction'' was intended to exclude from

its operation children of ministers, consuls, and citizens or subjects

of foreign States born within the United States.

The next observation is more important in view of the arguments

of counsel in the present case. It is, that the distinction between

citizenship of the United States and citizenship of a State is clearly

recognized and established. Not only may a man be a citizen of

the United States without being a citizen of a State, but an impor-

tant element is necessary to convert the former into the latter. He
must reside within the State to make him a citizen of it, but it isjV

only necessary that he should be born or naturalized in the United)

States to be a citizen of the Union.

It is quite clear, then, that there is a citizenship of the United
States, and a citizenship of a State, which are distinct from each

other, and which depend upon different characteristics or circum-

stances in the individual.

We think this distinction and its explicit recognition in this

amendment of great weight in this argument, because the next

paragraph of this same section, which is the one mainly relied on by
the plaintiffs in error, speaks only of privileges and immunities of

citizens of the United States, and does not speak of those of citizens of

the several States. The argument, however, in favor of the plaintiffs

rests wholly on the assumption that the citizenship is the same, and
the privileges and immunities guaranteed by the clause are the same.

The language is, " No State shall make or enforce any law which
shall abridge th e privileges or immun ities of citizens of the United

States.
"

It is a little remarkable, if this clause was intended as a
protection to the citizen of a State against the legislative power of

his own State, that the word citizen of the State should be left out

when it is so carefully used, and used in contradistinction to citizens

of the United States, in the very sentence which precedes it. It is

too clear for argument that the change in phraseology was adopted
uuderstandingly and with a pnrjwse.
Of the privileges and immunities of the citizen of the United

States, and of the privileges and immunities of the citizen of the
State, and what they respectively are, we will present!}' consider;
but we wish to state here that it is only the former which are
placed by this clause under the ])rotection of the Federal Constitu-
tion, and that the latter, whatever they may be, are not intended to

have an}' additional protection by this paragraph of the amendment.



,Y^26 NATURE OF THE FEDERAL CONSTITUTION, ETC. [CHAP, I.

J J ' *7 If, then, there is a difference between the privileges and imniuni-

v/ ~^'ties belonging, to a citizen of the United States as such, and those

/. \ belonging to the citizen of the State as such, the latter must rest

* '^ for their security and ])rotection ^vhc^e they have heretofore rested;

for they are not embraced by this paragraph of the amendment.
' Tlie first occurrence of the words "privileges and immunities" in

our constitutional history, is to be found in the fourth of the articles

of the old Confederation,

It declares '"that the better to secure and perjietuate mutual

friendship and intercourse among the people of the ditferent States

in this Union, the free inhabitants of each of these States, paupers,

vagabonds, and fugitives from justice excepted, shall be entitled to

all the ])rivileges and immunities of free citizens in the several

States; and the people of each State shall have free ingress and

regress to and from any other State, and shall enjoy therein all the

privileges of trade and commerce, subject to the same duties, impo-

sitions, and restrictions as the inhabitants thereof respectively."

In the Constitution of the United States, which superseded the

Articles of Confederation, the corresi^oiiding provision is found in

section two of the fourth article, in the following words: "The citi-

zens of each State shall be entitled to all the privileges and immuni-

ties of citizens of the several States."

There can be but little question that the purpose of both these pro-

visions is the same, and that the privileges and immunities intended

are the same in each. In the article of the Confederation v>-e have

some of these specifically mentioned, and enough perhajjs to give

some general idea of the class of civil rights meant by the jjhrase.

Fortunately we are not without judicial construction of this clause

of the Constitution. The first and the leading case on the subject is

that of Corfield v. Coryell decided by INIr. Justice "NVashingtcm in the

Circuit Court for the District of I'ennsylvania in 1823. 4 Washing-

ton's Circuit Court, 371.

"The inquiry," he says, "is, what arc the privileges and immuni-

ties of citizens of the several States? We feel no hesitation in con-

fining these expressions to those ])rivil('ges and immunities which

are fandnmrnfol ; which bcdong of right to the citizens of all free

governments, and which liave at all times been enjoyed by eiti/ens

of the several States which compose this Union from the time of

their becoming free, independent, and sovereign. What these fun-

damental jirinciples are, it would be more tedious than diilieult to

enumerate. They may all, however, be comprehended under the

following general heads: protection by the government, with the

right to acquire and poBsess property of every kind, and to jairsue

and obtain hapi)ines8 and safety, sidqect, nevertheless, to sticli re-

KtraintH as the government may jtreserihe for tlie general goctd of the

whole."

This definition of tlie j)rivilegcs and immunities of citizens of the
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States is adopted in the main b}-- this court in tlie recent case of

Ward V. The State of Maryland, 12 WalUice, 430, wliile it declines

to undertake an authoritative definition beyond what was necessary

to that decision. The description, when taken to include others not

named, but which are of the same general character, embraces nearly

every civil right for the establishment and protection of which
organized government is instituted. They are, in the language of

Judge Wcishington, those rights which are fundamental. Through-

out his opinion, they are spoken of as rights belonging to the indi-

vidual as a citizen of a State. They are so spoken of in the

constitutional provision which he was construing. And they have

always been held to be the class of rights which the State govern-

ments were created to establish and secure. In the case of Paul

V. Virginia, 8 Wall. 180, the court, in expounding this clause of the

Constitution, says that "the privileges and immunities secured

to citizens of each State in the several States, by the provision in

question, are those privileges and immunities which are common to

the citizens in the latter States under their constitution and laws by
virtue of their being citizens."

The constitutional provision there alluded to did not create those

rights, which it called privileges and immunities of citizens of the

States. It threw around them in that clause no security for the

citizen of the State in which they were claimed or exercised. Nor
did it profess to control the power of the State governments over

the rights of its own citizens.

Its sole purpose was to declare to the several States, that what-
ever those rights, as you grant or establish them to your own citi-

zens, or as you limit or qualify, or inapose restrictions on their

exercise, the same, neither more nor less, shall be the measure of

the rights of citizens of other States within your jurisdiction.

It would be the vainest show of learning to attempt to prove by
citations of authority, that up to the adoption of the recent amend-
ments, no claim or pretence was set up that those rights depended on
the Federal government for their existence or protection, beyond
the very few express limitations which the Federal Constitution

imposed upon the States — such, for instance, as the prohibition

against ex post facto laws, bills of attainder, and laws impairing
the obligation of contracts. But with the exception of these and a
few other restrictions, the entire domain of the privileges and im-

munities of citizens of the States, as above defined, lay within the

constitutional and legislative power of the States, and without that

,

of the Federal government. Was it the purpose of the fourteenth
j

amendment, by the simple declaration that no State should make or '

enforce any law which shall abridge the privileges and immunities
of cifizefis of the United States, to transfer the security and protec- .

tion of all the civil rights which we have mentioned, from the States

to the Federal government? And where it is declared that Congress
|
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shall have the power to enforce that article, was it intended to bring

within the power of Congress the entire domain of civil rights

herL'tt)fore belonging exclusively to the States?

All this and more must follow, if the proposition of the plaintiffs

in error be sound. For not only are these rights subject to the con-

tro l of Congress whenever jji its discretion any of them are supposed
to J)e_abridged-bX-J>tate lejgislation^_but that body may also })ass

laws in advance, limiting and restricting the exercise of legislative

power by the States, in their most ordinary ajid-iifiual functions, as

in its judgment it may think proper on all sucji_sujjjects. And still

further, such a construction followed by the reversal of the judg-

ments of the Supreme Court of Louisiana in these cases, would
constitute this court a perpetual censor upon all legislation of the

States, on the civil rights of their own citizens, with authority to

nullify such as it did not aj)prove as consistent with those rights, as

they existed at the time of the adoption of this amendment. The
argument we admit is not always the most conclusive which is drawn
from the consequences urged against the adoption of a particular

construction of an instrument. But when, as in the case before us,

these consequences are so serious, so far-reaching and pervading, so

great a departure from the structure and spirit of our institutions;

when the effect is to fetter and degrade tlie State governments by

subjecting them to the control of Congress, in the exercise of ])owers

heretofore universally conceded to them of the most ordinary and

fundamental character; wlien in fact it radically clr.mges the whole

theory of the relations of the State and Federal governments to each

other. and of both these governments to the i)eo])le; the argument

has a force that is irresistible, in the absence of language which

expresses such a purpose too clearly to admit of doubt.

We are convinced tliat no such results were intended by the

Congress which proposed tliese amendments, nor by the h'gislatures

of the States which ratified tliem.

Having shown tliat tlie ])rivileges and immunities relied on in the

argument are tliose wliich belong to citizens of the States as sucli,

jind that they are left to tlie State governments for security and

])rotcction, and not by this article phiced under the sj)ecial care

of the Federal government, we may hold ourselves excused from

defining the privileges and immunities of citizens of tlie United

States whicli no State can altridgc, until some case involving those

j)rivih'ges may make it necessary to do so.

I'ut lest it should be said tliat no such privileges and immunities

are to be found if those we have been considering are excluded, we
venture to suggest some which owe their existence to the Federal

government, its National charafter, its Constitution, or its laws.

One of thes*' is well described in the case of Crandall v. Nevada,

6 Wallace, .%. It is said to be the right of the citizen of this

great country, protected by imjdied guanmtees of its Constitution,
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"to come to the seat of govenunent to assert any claim he may have
upon that government, to transact any business he may have with it,

to seek its protection, to share its offices, to engage in administering

its functions. He has the right of free access to its seaports,

through which all operations of foreign commerce are conducted, to

the sub-treasuries, land offices, and courts of justice in the several

States." And quoting from the language of Chief Justice Taney in

another case, it is said "that for all the great purposes for which the

Federal government was established, we are one people, with one
common country, xoe are all citizens of the United States ;" and it is,

as such citizens, that their rights are supported in this court in

Crandall v. Nevada.

Another privilege of a citizen of the United States is to demand
the care and protection of the Federal government over his life,

liberty, and property when on the high seas or within the jurisdic-

tion of a foreign government. Of this there can be no doubt, nor
that the right depends upon his character as a citizen of the

United States. The right to peaceably assemble and petition for

redress of grievances, the privilege of the writ of habeas corpus,

are rights of the citizen guaranteed by the Federal Constitution.

The right to use the nav^igable waters of the United States, however
they may penetrate the 'territory of the several States, all rights

secured to our citizens by treaties with foreign nations, are depend-
ent upon citizenship of the United States, and not citizenship of a

State. One of these privileges is conferred by the very article under
consideration. It is that a citizen of the United States can, of his

own volition, become a citizen of any State of the Union by a bo?id

fide residence therein, with the same rights as other citizens of that

State. To these may be added the rights secured by the thirteenth

and fifteenth articles of amendment, and by the other clause of the

fourteenth, next to be considered.

But it is useless to pursue this branch of the inquiry, since we are

of opinion that the rights claimed by these plaintiffs in error, if they
have any existence, are not privileges and immunities of citizens ofl

the United States within the meaning of the clause of the fourteenthl

amendment under consideration.
" All persons born or naturalized in the United States, and subject

to the jurisdiction thereof, are citizens of the United States and of

the State wherein they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of

the United States; nor shall any State deprive any person of life,

liberty, or property without due process of law, nor deny to any
person within its jurisdiction the equal protection of its laws."

The argument has not been much pressed in these cases that the

defendant's charter deprives the plaintiffs of their property without
due process of law, or that it denies to them the equal jirotection of

the law. The first of these paragraphs has been in the Constitution

f*
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since the adoption of the fifth amendment, as a restraint upon the

Federal power. It is also to be found in some form of expression

in the constitutions of nearly all the States, as a restraint upon the

power of the States. This law, then, lias practically been the same
as it now is during the existence of the government, except so far as

the present amendment may place the restraining power over the

States in this matter in the hands of the Federal government.

We are not without judicial interpretation, therefore, both State

and National, of the meaning of this clause. And it is sufficient to

say that under uo construction of that provision that we have ever

seen, or any that we deem admissible, can the restraint imposed by
the State of Louisiana upon the exercise of their trade by the

butchers of New Orleans be held to be a deprivation of property

within tlie meaning of that j)rovision.

"Nor shall any State deny to any person within its jurisdiction

the equal protection of the laws."

In the light of the history of these amendments, and the pervading

purpose of them, which we have already discussed, it is not ditHeult

to give a meaning to this clause. The existence of laws in the States

where the newly emancipated negroes resided, which discriminated

witli gross injustice and hardship against them as a class, was the

evil to be reniedied by this clause, and by it such laws are forbidden.

If, however, the States did not conform their laws to its require-

ments, then by the fifth section of the article of amendment Con-

gress was autliorized to enforce it by suitable legislation. We doubt

very much whether any action of a State not directed by way of dis-

crimination against the negroes as a class, or on account of their

race, will ever be held to come within the purview of this i)rovision.

It is so clearly a provision for that race and that emergency, that a

strong case would be necessary for its application to any other. But
as it is a State that is to be dealt with, and not aloiu' tlie validity

of its laws, we may safely leave tliat matter until ('t)ngress shall

liave exercised its power, or some case of State oppression, by denial

of equal justice in its courts, shall have claimed a decision at our

hands. We find no such case in the one before us, and do not deem
it necessary to go over the argunu'iit again, as it may have relation

to this particular elause of the auHiidiuent.

In the early history of tlio orgaui/ation of the government, its

statesmen seem to hav«* divided on tlie line wliicli shouhl separate

th(! ])()wers of tlie National government from thost; of the State gov-

••rnments, and though this line has never been very well deiined in

jiublie opinion, such a division has eontiiiued from that day to this.

Tlie adoption of the firfit eleven amendments to the (Jonstitution

so Hoon after the original instrument was accepted, sliows a jirevail-

ing pense of danger at that time from tlu! I''ederal jiower. And it

cannot be denied that such a jealousy continued to exist with many
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patriotic men until the breaking out of the hite civil war. It was

then discovered tliat the true danger to the per})etuity of the Union

was in the capacity of the State organizations to combine and con-

centrate all the powers of the State, and of contiguous States, for

a determined resistance to the General Government.

Uncpiestionably tliis has given great force to the argument, and
added largely to the number of those who believe in .the necessity

of a strong Xational government.

But, however pervading this sentiment, and however it may have
contributed to the adoption of the amendments we have been con-

sidering, we do not see in those amendments any purpose to destroy

the main features of the general system. Under the pressure of all

the excited feeling growing out of the war, our statesmen have still

believed that the existence of the States with powers for domestic
and local government, including the regulation of civil rights— the
rights of person and of property— was essential to the perfect work-
ing of our complex form of government, though they have thought
proper to impose additional limitations on the States, and to confer
additional power on that of the Nation.

But whatever fluctuations may be seen in the history of public

opinion on this subject during the period of our national existence,

we think it will be found that this court, so far as its functions re-

quired, has always held with a steady and an even hand the balance
between State and Federal power, and we trust that such may con-
tinue to be the history of its relation to that subject so long as it

shall have duties to perform which demand of it a construction of

the Constitution, or of any of its parts.

The judgments of the Supreme Court of Louisiana in these cases

are Jjfinned.^

UNITED STATES v. CEUIKSHANK.

92 United States, 542. 1875.

Mr. Chief Justic?: Waite delivered the opinion of the court.

This case comes here with a certificate by the judges of the Circuit

Court for the District of Louisiana that they were divided in oj)inion

upon a question which occurred at the hearing. It presents for our
consideration an indictment containing sixteen counts, divided into

two series of eight counts each, based upon sect. 6 of the Enforcement
Act of May 31, 1870. That section is as follows : —

" That if two or more persons shall band or conspire together, or

go in disguise upon the public highway, or upon the premises of an-

1 Mr. Justice Field deh'vered a dissenting opinion, in which Mu. Chief Justice
Chase, Mr. Justice Swayne, .and Mr. Justice Bradley concurrod.

Other eases as to the effect of the Fourteentli Amendment will bo found in Ciiap.

XIII., Sect. IV.
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j-^.

Other, with intent to violate any provision of this act, or to injure,

oppress, threaten, or intimidate any citizen, with intent to prevent or
hinder his free exercise and enjoyment of any right or privikx'^e

granted ur secured to hun by the cunstitution or laws of the United
States, or because of his having exercised the same, such person sliall

be held guilty of felony, and, on conviction thereof, shall be fined or
imprisoned, or both, at the discretion of the court,— tlie fine not to

exceed 3^,000, and the imprisonment not to exceed ten years; and
sliall, moreover, be thereafter ineligible to, and disabled from holding,

any office or place of honor, profit, or trust created by the constitution

or laws of the United States." 16 Stat. 141.

The question certified arose upon a motion in arrest of judgment
after a verdict of guilty generally upon the wliole sixteen counts, and
is stated to be, whether "the said sixteen counts of said indictment

are severally good and suflicient in law, and contain charj^res of_crim-

i nal matter indic^tabU; uiuK-r the laws of the United States.''

The general charge in the first eiglit counts is that of ''banding,"

and in tlie second eight, that of "conspiring" together to injure,

oppress, threaten, and intimidate Levi Nelson and Alexander Tillman,

citizens of the United States, of African descent and persons of

color, with the intent thereby to hinder and prevent them in their

free exercise and enjoyment of rights and privileges " granted and
secured" to them "in common with all other good citizens of the

United States by the constitution and laws of the United States."

The offences ])rovided for by the statute in question do not consist

in the mere "banding" or "conspiring" of two or more persons to-

gether, but in their banding or conspiring wjth th(^ inten t, or for any
of the purposes, specified. To bring this case uniK-r tlic operation of

the statute, tlierefore, it must appear that the right, the enjoyment
of which the consjjirators intended to hinder or prevent, was one

granted or secured by the constitution or laws of the Un ited States.

If it does not so appea?^ the cruninal matter charged has not been

made indictable by any a(;t of Congress.

We have in our political system a government of tlie United States

and a government of each of the several States. Each one of these

governments is distinct from the others, and each has citizens of its

own who owe it allegiance, and whose rights, within its jurisdiction,

it must prot(!ct. Th e same person may bu-at_the same time a citizen

of the United St:ites and a citizen of a State, but his rights o f citizen-

s hip) under one pf these goveinnients will be dilTerent froin those he

has under the other. Shui ^;liLer-l louse (]a:ii:j^ ITT Wall. 7^^

Citizens are the members of the political community to wliich they

l>elong. They are tlie ])eople who compose; the community, and who,

in tlM'ir associatod capacity, have estal)lislied or submitted themselves

to the dominion of u government for the ])romotion f)f their general

welfare and the i)rote<'ti{)n of thi-ir individual as well as their collec-

tive rights. In the formation of a government, tlie people may confer
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upon it such powers as they choose. The government, when so

formed, may, and when called upon should, exercise all the powers it

has for the protection of the rights of its citizens and the people

within its jurisdiction ; but it can exercise no other. The__duty of a

government t^ affo_i;d_£rotecdon^is limited^wjtys,^^
"

p'ossesses_ for that purpose .

Experience made the fact known to the people of the United States

that they required a national government for national purposes. The

separate governments of the separate States, bound together by the

articles of confederation alone, were not sufficient for the promo-

tion of the general welfare of the people in respect to foreign nations,

or for their complete protection as citizens of the confederated States.

For this reason, the people of the United States, " in order to form a

more perfect union, establish justice, insure domestic tranquillity,

provide for the common defence, promote the general welfare, and

secure the blessings of liberty" to themselves and their posterity

(Const. Preamble), ordained and established the government of the

United States, and defined its powers by a Constitution, which they

adopted as its fundamental law, and made its rule of action.

The government thus established and defined is to some extent a

government of the States in their political capacity. It is also, for

certain purposes, a government of the people. Its powers are limited

in number, but not in degree. Within the scope of its powers, as enu-

merated and defined, it is supreme and above the States ; but beyond,

it has no existence. It was erected for special purposes, and endowed

with all the powers necessary for its own preservation and the accora

plishment of the ends its people had in view. It can neither grant

nor secure to its citizens any right or privilege not expressly or by(j

implication placed under its jurisdiction.

The people of the Ujut£d,atatfis.residentjwithi n any Statea,re 5ub-

ject to two governments : one State, and the othe.r "Rational ; but

there need be no conflict between the two. The powers__which one

possesses. the _fllJier does not. They are established for different

purposes, and have separate jurisdictions. Together they make one

whole, and furnish the people of the United States with a complete

government, ample for the protection of all their rights at home and

abroad. True, it may sometimes happen that a person is amenable

to both jurisdictions for one and the same act. Thus, if a marshal of

the United States is unlawfully resisted while executing the process

of the courts within a State, and the resistance is accompanied by an

assault on the officer, the sovereignty of the United States is violated

by the resistance, and that of the State by the breach of peace, in the

assault. So, too, if one passes counterfeit coin of the United States

within a State, it may be an offence against the United States and the

State: the United States, because it discredits the coin; and the

State, because of the fraud upon him to whom it is passed. This

does not, however, necessarily imply that the two governments pos-

3



NATURE OF THE FEDERAL CONSTITUTION, ETC. [CHAP. I,

sess powers in couiraon, or bring them into conflict with each other.

It is the natural consequence of a citizenship which owes allegiance

to two sovereignties, and claims protection from both. The citizen

cannot complain, because he has voluntarily submitted himself to

such a form of government. He owes allegiance to the two depart-

ments, so to speak, and within their respective spheres must pay the

penalties which each exacts for disobedience to its laws. In return,

he can demand protection from each within its own jurisdiction.

The government of the United States is one of delegated powers

alone. Its authority is defined and limited by the Constitution. All

powers not granted to it by that instrument are reserved to the States

or the people. No rights can be acquired under the constitution or

laws of the United States, except such as the government of the

United States has the authority to grant or secure. All that cannot

I

be so granted or secured are left under the protection of the States.

We now proceed to an examination of the indictment, to ascertain

-ti
whether the several rights, which it is alleged the defendants intended

k/^ to interfere with, are siicli as had been in law aii d^ in fact g^i-anted or

secured by the Cons^ti tiition_or_laws_fif the~UnitedTBtates.

The first and ninth counts state the intent of the defendants to have

been to hinder and prevent the citizens named in the free exercise

and enjoyment of their " lawful right and privilege to peaceably as-

semble together with each other and with other citizens of the United

States for a peaceful and lawful purpose." The right of the people

peaceably to assemble for lawful purposes existed long before the

adoption of the Constitution of the United States. In fact, it is, and

always has been, one of the attributes of citizenship under a free gov-

ernment. It "derives its source," to use the language of Chief

Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 211, *' from those

laws whose authority is acknowledged by civilized man throughout

the world." It is found wherever civilization exists. It was not,

tiierefore, a right granted to the people by tlie Constitution. The

government of the United States when established found it in exist-

ence, with the obligation on the part of the States to afford it protec-

tion. As no direct power over it was granted to Congress, it remains,

according to the ruling in Gibbons v. Ogden, id. 20.'], subject to State

jurisdiction. Only such existing rights were committed by the peo-

ple to the protection of Congress as came within the general scope of

the authority grantml to the national government.

The first amendment to the Constitution prohibits Congress from

abridging " the right of the people to assemble and to petition the

government for a redress of grievances." This, like the other

amendments proposed and adopted at the same time, was not in-

tended to limit tlie powers of the State govemmonts in respect to

their own fitizens, but to oi)oratr upon tlie National government

alone. Tiarron v. The City of lialtimor.', 7 Tet. 2r)0
;
Lessee of Liv-

ingston ?•. Moore, id. 551 ; Fox v. Ohio, 5 How. 4;^4 ;
Smith v. Mary-
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land, 18 id. 7G ; Witliers v. Buckley, 20 id. 90; Pervear v. The
Commonwealth, 5 Wall. 470; Twitchell v. The Commonwealth, 7 id.

321 ; Edwards v. Elliott, 21 id. 557. It is now too late to question

the correctness of this construction. As was said by the late Chief

Justice in Twitchell o. The Commonwealth, 7 Wall. 325, " the scope

and application of these amendments are no longer subjects of dis-

cussion here." They left the authority of the States just where they

found it, and added nothing to the already existing powers of the

United States.

The particular amendment now under consideration assumes the

existence of the right of the people to assemble for lawful purposes,

and protects it against encroachment by Congress. The right was
not created by the amendment ; neither was its continuance guaran-

teed, except as against congressional interference. For their pro-

tection in its enjoyment, therefore, the people must look to the

States. The power for that purpose w\as originally placed there, and
it has never been surrendered to the United States.

The right of the people peaceably to assemble for the purpose of

petitioning Congress for a redress of grievances, or for any thing else

connected with the powers or the duties of the national government,

is an attribute of national citizenship, and, as such, under the pro-

tection of, and guaranteed by, the United States. The very idea of

a government, republican in form, implies a right on the part of its

citizens to meet peaceably for consultation in respect to public

affairs and to petition for a redress of grievances. If it had been

alleged in these counts that the object of the defendants was to pre-

vent a meeting for such a purpose, the case would have been within

the statute, and within the scope of the sovereignty of the United
States. Such, however, is not the case. The offence, as stated in

the indictment, will be made out, if it be shown that the object of

the conspiracy was to prevent a meeting for any lawful purpose

whatever.

The second and tenth counts are equally defective. The right

there specified is that of "bearing arms for a lawful purpose." This
is not a vio-ht-. (rrnnt-.prl hy t]]f rinii^^titution. Neither is it in any man-
ner dependent upon that instrument for its existence. The second

amendment declares that it shall not be infringed ; but this, as has

been seen, means no more than that it shall not be infringed by Con-
I gress. This is one of the amendments that has no other effect than
to restrict the powers of the national government, leaving the people

to look for their protection against any violation by their fellow-

citizens of the rights it recognizes, to what is called, in The City of

New York v. Miln, 11 Pet. 139, the " powers which relate to merely
municipal legislation, or what was, perhaps, more properly called

internal police," " not surrendered or restrained " by the Constitution

of the United States.

The third and eleventh counts are even more objectionable. They
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charge the intent to have been to deprive the citizens named, they

being in Louisiana, "of their respective several lives and liberty of

persun without due process of law." This is nothing else than alleg-

ing a conspiracy to falsely imprison or murder citizens of the United

States, being- within the territorial jurisdiction of the State of

Louisiana. The rights of life and personal liberty are natural rights

of man. '• To secure these rights," says the Declaration of Inde-

pendence, *' governments are instituted among men, deriving tlieir just

powers from the consent of the governed." The very highest duty of

the States, when they entered into the Union under the Constitution,

was to protect all persons within their boundaries in the enjoyment

of these "unalienable rights with which they were endowed by their

Creator." Sovereignty, for this |)urpose, rests alone with the States.

It is no more the duty or witliiu the power of the United States to

punish for a conspiracy to falsely imprison or murder within a State,

than it would be to punish for false imprisonment or murder itself.

The fourteenth amendment prohibits a State from depriving any

person of life, liberty, or property, without due process of law ; but

this adds nothing to the rights of one citizen as against another. It

simply furnislies an additional guaranty against any encroachment

by the States upon the fundamental rights which belong to ev(>ry

citizen as a member of society. As was said by Mr. Justice Johnson,

in Bank of Columbia y. Okely, 4 Wheat. 244, it secures " the individual

from the arbitrary exercise of the powers of government, unrestrained

by the established principles of private rights and distributive justice."

These counts in the indictment do not call for the exercise of any of

the powers conferred by this provision in the amendment.

Tlie fourth and twelfth counts charge the intent to have been to

prevent and hinder the citizens named, who were of African descent

and persons of color, in "the free exercise and enjoyment of their

several right and privilege to the full and equal beneiit of all laws

and proceedings, then and tliere, before that time, enacted or ordained

by the said State of Louisiana and by the United States ; and then

and there, at that time, being in force in the said State and District of

Louisiana aforesaid, for the security of their respective persons and

property, then and there, at that time enjoyed at and within said

State and District of Louisiana by white persons, being citizens of

said State of Louisiana and the United States, for the protection of

the piM-sons and pro[)erty of said white citizens." Tliere is no allega-

tion tliat tliis was done because of the race or color of the persons

(!onspir('(l against. When strijjped of its verbiage, the case as pre-

sented amounts to nothing more tlian that tlie defendants conspired

to prevent certain citizens of tlie United States, being within the

State of Louisiana, from enjoying the equal ])roteetion of the laws

of the State and of the United States.

The fourteenth amendment prohil)its a State from denying to any

person witliin its jurisdiction the equal protection of the laws ; but
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this provision does not, any more than the one which precedes it,

and which we have just considered, add any tiling to tlie rights which

one citizen has under the Constitution against another. The equality

of the rights of citizens is a principle of republicanism. Every re-

publican government is in duty bound to protect all its citizens in

the enjoyment of this principle, if within its power. That duty was

originally assumed by the States; and it still remains there. The

only obligation resting upon the United States is to see that the

States do not deny the right. This the amendment guarantees, but

no more. The power of the national government is limited to the

enfoi'cement of this guaranty.

[The sufficiency of the counts of the indictment are next con-

sidered and they are held to be insufficient under the principles

stated or too vague and uncertain to charge a crime.]

The order of the Circuit Court arresting the judgment upon the

verdict is, therefore, affirmed ; and the cause remanded, with

instructions to discharge the defendants}

1 Mr. Justice Clifford ilisseuted.

In the Civil RiCxHts Casks (U. S. v. Stanley, ami other cases), 109 IT. S. 3 (188.3),

the validity of an Act of Congress, entitled " An Act to protect all citizens in tlieir

civil and legal rights," was called in question. The statute made it criminal for any

person to deny to any citizen on account of race or color tlie full and equal enjoy-

ment of the privileges and accommodations of inns, public conveyances, theatres, and

other places of public amusement.

Mk. Justice Bradley, after quoting the first section of the fourteenth amend-

ment, says :

—

"It is State action of a particular character that is prohibited. Individual invasion

of individual rights is not the subject-matter of the amendment. It has a deeper and

broader scope. It nullifies and makes void- all State legislation, and State action of

everv kind, which impairs the privileges and immunities of citizens of the United

States, or which injures them in life, liberty, or property without due process of law,

or which denies to any of them the equal protection of the laws It not only does this,

but, in order that the national will, thus declared, may not be a mere hnitum filmen,

the last section of the amendment invests Congress with power to enforce it by appro-

priate legislation. To enforce what 1 To enforce the prohibition. To adopt ajjpro-

priate legislation for correcting the effects of such prohibited State laws and State

acts, and thus to render them effectually null, void, and innocuous. This is the legis-

lative power conferred upon Congress, and this is the whole of it. It does not iiive.st

Congress with power to legislate upon subjects which are within the domain of State

legislation ; but to provide modes of relief against State legislation, or State action, of

the kind referred to. It does not authorize Congress to create a code of municipal

law for the regulation of private rights; but to provide modes of redress against the

operation of State laws, and the action of State officers, executive or judicial, when
these are subversive of the fundamental rights specified in the amendment Positive

riglits and privileges are undoubtedly secured by the fourteenth amendment; but

they are secured by way of prohibition against State laws and State proceeiHngs affect-

ing those rights and privileges, and by power given to Congress to legislate for the

purpose of carrying such prohibition into effect : and such legislation juust necessarily

be predicateil upon such supposed State laws or State proceedings, and be directed to

the correction i>f their ojjeration and effect. A quite full discussion of this aspect of

the amendment may be found in United States v. Cruikshank, 92 U. S. 542; Virginia

V. RiveS^, 100 U. S. .31.3; and Ex parte "Virginia, 100 U. S. 3.39.

" An apt illustration of this distinction may be found in some of tlie provisions of
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the original Constitution. Take the subject of coutracts, for oxainple. The Coiisti-

tutiou prohibited the States from passing any law impairing llie obligation of

contracts. This did not give to Congress power to provide laws for the general

enforcement of contracts; nor power to invest the courts of tiie United States with

juri.-idictiun over contnicts, so as to enable parties to sue upon tliem in those courts.

It did, however, give tlie power to provide remedies by wliith the impairment of con-

tract.* bv State legislation might be counteriuted and corrected : and this power was

exercised. The remedy which Congress actually ])rovided was tliat contained in the

23th section of the Judiciary Act of 1789, 1 Stat. 85, giving to the Supreme Court of

the United States jurisdiction by writ of error to review the final decisions of State

courts whenever they should sustain the validity of a State statute or authority

alleged to be repugnant to the Constitution or laws of tlie I'nited States. By this

means, if a State law was passed impairing tiie obligation of a contract, and the

State tribunals sustained the valiility of tiie law, the mischief could be corrected in

this court. The legislation of Congress, and the proceedings provided for under it,

were corrective in their cliaracter. No attempt was made to draw into tiie United

States courts the litigation of contracts generally ; and no such attem])t would have

Iteen sustained. NVe do not say that the remedy provided was tlie only one that

might iiave been jjrovided in tliat case. Probably Congress had power to pa.^s a law

giving to the courts of the United States direct jurisdiction over contnu'ts alleged to

be impaired bv a State law ; and under tlie broad provisions of the act of March 3d,

187"}, ch. 137, 18 Slat. 470, giving to the circuit courts jurisdiction of all cases arising

under the Constitution and laws of the United States, it is possilde that sudi juris-

diction now exi.st.s. But under that, or any other law, it mu.st a|)pear as well by

allegation, as proof at the trial, that the Constitution had been violated by the action

of the State legislature. Some obnoxious State law ])assed, or that might be ])assed,

is nece.s.sary to i»e ji.<sumed in order to lay the foundation of any federal remedy in

tlie case; and for the very sufficient reason, that the constitutional prohibition is

against State Imrs impairing the obligation of contracts.

" And so in the present ca.se, until some State law has been ])a.s.>;ed, or some State

action through its officers or agents has been taken, adver.se to the rights of citizens

sou^rht to be protected by the fourteenth amendment, no legislation of the United

St.ites under said amendment, nor any j>roceeding under such legislation, can bo

called into activitv ; for the prohibitions of the amemlinent are against State laws and

acts done under State autliority. Of course, legislation may, and siiould be, provideil

in advance to meet the exigency when it ari.ses; but it should be adapted to the mis-

chief and wrong which the amendment was intended to provide against; and that is,

State laws, or State .iction of .^ome kiml, adverse to the rights of the citizen .secured

bv the amendment Sucii leuislatioii cannot ])roperly cover the whole domain of rights

npiK-rtaininc to life, lilierty and pro))erty, detining them ami j.roviding for their vin-

dication. That would be to establish a code of muni(ii)al law re;,'ulative of all j)rivato

rights between man and man in society. It would be t.. make Congress take the

j.Iare of the State legislatures and to supersede them. It is absurd to affirm that.

»)e<an.se the rights of life, libertv and property (which include all civil rights that men

hav.-), :ire bv the amendment .son^'ht to l>e protected against inviusion on the i)art of

the State wiiliout due j.roccss of hiw, Congr.-ss may th.'refore provi.le due i>r<.cesH of

law for their vindication in every ca-ne ; ami that, ix-cause the denial by n Stale to any

persons of the equal protection of the laws is prohibited by the amen.lment. therefore

Congress mav establish laws for their e,|ua] protection. In fine, the legislation which

ConirreHH is authorized to adopt in tliis b.-half is not general legislation upon the

rights of the citizen, but corrective legislation, tlnit is, su.ii as nniy be nec.s.sary and

jin.per for <ountera(ting such laws as the Slates may adopt or enforce. an.I whicli. by

the amendment, thev are prohibit. -d from nuiking or enf.Tcing, or su.h acts and pro-

ceedinirs a« the States may commit or take, and whidi. by the amendment, they arc

prohibited fr.)m committing or taking. It is not necessary for us to state, if wo

could, what leiiiHlatiori wouM be proper for Congress to adopt. It is sufficient for us

to examine whether the law in yueslion is of that clniracter."
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The Court concludes that the act I'n question is not directed against State action,

and therefore is not within the power conferred on Congress by the amendment.
The Court further considers wiiether the act is within any power given to Con-

gress by the thirteenth amendment, and concludes that the denial of privileges for-

bidden by the Act would not amount to slavery or involuntary servitude within the

provisions of that amendment. The Court continues :
—

" We must not forget that tlie province and scope of the thirteenth and four-

teenth amendments are different ; the former simply abolished slavery : the latter

prohibited the States from abridging the privileges or immunities of citizens of the

United States ; from depriving them of life, liberty, or property without due process

of law, and from denying to any tlie equal protection of tlie laws. The amendments
are different, and the powers of Congress under them are different. What Congress
has power to do under one, it may not have power to do under the other. Under the

thirteenth amendment, it has only to do with slavery and its incidents. Under the

fourteenth amendment, it has power to counteract and render nugatory all State

laws and proceedings which have the effect to abridge any of the privileges or im-

munities of citizens of the United States, or to deprive them of life, lilierty or

property without due process of law, or to deny to any of them the equal protection

of the laws. Under the thirteenth amendment, the legislation, so far as necessary

or proper to eradicate all forms and incidents of slavery and involuntary servitude,

may be direct and primary, operating upon the acts of individuals, wiiether sanctioned

by State legislation or not ; under the fourteenth, as we have already shown, it must
necessarily be, and can only be, corrective in its character, addressed to counteract

and afford relief against State regulations or proceedings."

Mr. Justice Harlan delivered a dissenting opinion.

I
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CHAPTER II.

RELATION OF THE STATES TO THE FEDERAL GOVERNMENT.

MAETIN V. HUNTER'S LESSEE.

1 Wheaton, 304; 3 Curtis, 562. 1816.

[See page 746, infra.']

LANE COUNTY v. OREGON.

7 Wallace, 71. 1868.

[Aft?:k the passage by Congress of the legal tender act, it was

provided by statute in Oregon that county officers should cpllect the

State taxes in gold and silver coin, and that the counties should pay

such taxes into the State treasury in tlie same kinds of money.

Undej this statute the State brought action in a State court against

'^ Lane County for a certain number of dollars "in gold and silver coin,"

allt'ged to be due from the county as State revenue. Defendant pleaded

a tender in United States legal tender notes. A demurrer to this

ans\ter was sustained, and judgment rendered against defendant for

recovery of the amount claimed in gold and silver coin, and this judg-

ment was affirmed in the State Supreme Court. Defendant brought

the easp to tliis court on writ of error.]

.Mk. Chikk JisTicK CnASK delivered the oi)inion of the court.

[Tlie legal tender acts of Congress are referred to, jjrovidiiig for

the issue of United States notes, which should be receivable in

j);iyment of all taxes, debts, and demand.^ due to the United States,

exe.'pt <luties on imports, and slionld !). lawful money and legal

tender in i)ayment of all debts, public and private, within the United

States.]

The first of the.se wa.s the act of PVbruary 2;"). 1862, which author-

ized the Secretary of tlie Treas\iry to issue, on the credit of the United

States, one hundred and fifty millions of dollars in United States

notos, and provided tliat tlie.se notes "shall Iv n'ceiv:d)le in payment

of all taxes, internal duties, excises, debts and demands due to the

United States, except duties on imjjorts, and of all claim., and demands

against tlie Unitetl States of every kind what.soever, exce]it interest

on lM)iids and not<'H, which shall be paid in coin; and shall also be

lawful money and legal tender in i)ayment of all debts, public and

A-
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private, within the United States, except duties on imports and

interest as aforesaid."

The second act contains a provision nearly in the same words with

that just recited, and under these two acts two-thirds of the entire

issue was authorized. It is unnecessary, therefore, to refer to the

third act, by which the notes to be issued under it are not in terms

made receivable and payable, but are simply declared to be lawful

money and a legal tender.

In the first act no emission was authorized of any notes under five

dollars, nor in the other two of any under one dollar. The notes,

authorized by different statutes, for parts of a dollar, were never

declared to be lawful money or a legal tender. 12 Stat, at Large,

592; ib. 711.

It is obvious, therefore, that a legal tender in United States notes

of the precise amount of taxes admitted to be due to the State could,

not be made. Coin was then, and is now, the only legal tender for

debts less than one dollar. In the view which we take of this case,

this is not important. It is mentioned only to show that the general

words, " all debts," were not intended to be taken in a sense absolutely

literal.

We proceed then to inquire whether, upon a sound construction of

the acts, taxes imposed by a State government upon the people of the

State, are debts within their true meaning.

In examining this question it will be proper to give some attention

to the constitution of the States and to their relations as United

States.

The people of the United States constitute one nation, under one

1 government, and this government, within the scope of the powers

With which it is invested, is supreme. On the other hand, the people

of each State compose a State, liaving its own government, and en-

dowed with all the functions essential to separate and independent

existence. The States disunited might continue to exist. Without

the States in union there could be no such political body as the United

States.

Both the States and the United States existed before the Constitu-

tion. The people, through that instrument, established a more per-

fect union by substituting a national government, acting, with ample
power, directly upon the citizens, instead of the Confederate govern-

ment, which acted with powers, greatly restricted, only upon the

States. l>ut in many articles of the Constitution the necessary exist-

ence of the States, and, within their proper spheres, the independent

authority of the States, is distinctly recognized. To them nearly the

whole charge of interior regulation is committed or left; to them
and to the people all powers not expressly delegated to the national

government are reserved. The general condition was well stated

by Mr. ^ladison in the Federalist, thus :
" The Federal and State

governments are in fact but different agents and trustees of the

L
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people, constituted "with different jDOwers and designated for different

purposes."

Now, to the existence of the States, themselves necessary to the

existence of the United States, the power of taxation is indispensable.

It is an essential function of government. It was exercised by the

Colonies ; and when the Colonies became States, both before and after

the formation of the Confederation, it was exercised by the new gov-

ernments. Under the Articles of Confederation the government of

the United States was limited in the exercise of this power to requi-

sitions upon the States, while the whole power of direct and indirect

taxation of persons and property, whether by taxes on polls, or duties

on imports, or duties on internal production, manufacture, or use, was
acknowledged to belong exclusively to the States, without any other

limitation than that of non-interference with certain treaties made by

Congress. The Constitution, it is true, greatly changed this condition

of things. It gave tlie power to tax, both directly and indirectly, to

the national government, and, subject to the one prohibition of any
tax upon exports and to the conditions of uniformity in respect to

indirect and of proportion in respect to direct taxes, the power was
given without any express reservation. On the other hand, no power
to tax exports, or imports except for a single purpose and to an in-

signiticant extent, or to lay any duty on tonnage, was permitted to

tlie States. In respect, however, to property, business, and persons,

within their respective limits, their power of taxation remained and

remains entire. It is indeed a concurrent power, and in the case of a

(tax on the same subject by both governments, the claim of the United

States, as the su[)reme authority, must be ])referred ; but with this

qualitication it is absolute. The extent to which it shall be exercised,

,
tlie subjects upon which it shall be exercised, and the mode in which

it shall be exercised, are all equally within the discretion of the legis-

latures to which the States commit the exercise of the power. That

discretion is restrained only by the will of the people expressed in

the State constitutions or through elections, and by the condition that

it must not be so used as to burden or embarrass the operations of

the national government. There is nothing in the Constitution which

contemplates or authorizes any direct abridgement of this power by

national legislation. To the extent just indicated it is as comidete

in the States as the like power, within the limits of the Constitution,

is complete in Congress. If, therefore, the condition of any State,

I
in the judgment of its legislature, requires the collection of taxes in

'kind, th:it is to say, by the delivery to the projx'r ofHcers of a certain

'])rojtortion of products, or in gold and silver bullion, or in gold and

silver coin, it is not easy to see upon what principle the national

(legislature can interfere with the exorcise, to tliat end, of this power,

•original in the States, and never as yet surrendered. If this be so, it

is certainly, a reasonable conclusi(m that Congress did not intend, by

the general terms of the currency acts, to restrain the exercise of this

power in the manner shown by the statutes of Oregon.



CHAP. II.] tarble's case. 43

[The Court refers to the language of the acts to show that it

was not intended that taxes payable to a State should be included
under the terra, "debts, public and private." The judgment of the
State court is affirmed.]

TAEBLE'S CASE.

13 Wallace, :>97. 1871.

[This was a proceeding by habeas corpus under tlie laws of Wis-
consin to determine the rightfulness of the detention of a person by
an officer of the United States army under the claim that he was a
duly enlisted soldier. From a decision of the Supreme Court of the

State, sustaining an order of release, the United States prosecuted

a writ of error before this court.]

Mr. Justice Field, after stating the case, delivered the opinion

of the court, as follows

:

The imi)ortant question is thus presented, whether a State

court commissioner has jurisdiction, upon habeas corjms, to inquire

into the validity of the enlistment of soldiers into the military service

of the United States, and to discharge them from such service when,
in his judgment, their enlistment has not been made in conformity

with the laws of the United States. The question presented may be

more generally stated thus : Whether any judicial officer of a State

has jurisdiction to issue a writ of habeas corpus, or to continue

proceedings under the writ when issued, for the discharge of a person

held under the authority, or claim and color of the authority, of the

United States, by an officer of that government. For it is evident,'

if such jurisdiction may be exercised by any judicial officer of a State,

it may be exercised by the court commissioner within the county for

which he is appointed; and if it may be exercised with reference

to soldiers detained in the military service of the United States,

whose enlistment is alleged to have been illegally made, it may be

exercised with reference to persons employed in any other depart-

ment of the public service when their illegal detention is asserted.

It may be exercised in all cases where parties are held under the

authority of the United States, whenever the invalidity of the

exercise of that authority is affirmed. The jurisdiction, if it exist

at all, can only be limited in its application by the legislative power
of the State. It may even reach to parties imprisoned under

sentence of the National courts, after regular indictment, trial, and
conviction, for offences against the laws of the United States. As
we read the opinion of the Supreme Court of Wisconsin in this case,

this is the claim of authority asserted by that tribunal for itself and
for the judicial officers of that State. It does, indeed, disclaim any
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right of either to interfere with parties in custody, under jiuliuial

sentence, when the National court pronouncing sentence had juris-

diction to try and punish the offenders, but it asserts, at the same
time, for itself and for each of those officers, the right to determine,

upon liabi-as corpus, in all cases, whether that court ever had such
jurisdiction. In the case of Booth, which subsequently came before

this court, it not only sustained the action of one of its justices in

discharging a prisoner held in custody by a marshal of the United
States, under a warrant of commitment for an offence against the

laws of the United States, issued by a commissioner of the United
States ; but it discharged the same prisoner when subsequently

contined under sentence of the District Court of the United States

for the same offence, after indictment, trial, and conviction, on tlie

ground that, in its judgment, the act of Congress creating the offence

was unconstitutional ; and in order that its decision in that respect

should be final and conclusive, directed its clerk to refuse obedience

to the writ of error issued by this court, under the act of Congress,

to bring up the decision for review.

It is evident, as said by this court when the case of Booth was
finally brought before it, if the power asserted by that State court

existed, no offence against the laws of the United States could be

punished by tlieir own tribunals, without the permission and accord-

ing to tlie judgment of the courts of the State in which tlie parties

happen to be imprisoned ; that if that power existed in tliat State

court, it belonged equally to ever}' other State court in the Union
where a prisoner was within its territorial limits ; and, as the

different State courts could not always agree, it would often hap-

pen that an act, which was admitted to be an offence and justly

punishable in one State, would be regarded as innocent, and even

praiseworthy in another, and no one could suppose that a govern-

ment, which had hitherto lasted for seventy years, "enforcing its

laws by its own tribunals, and preserving the union of tlie States,

could have lasted a single year, or fulfilled the trusts committed to

it, if offences against its laws could not have been punished without

the consent of the State in wliich the culprit was found.''

Tlie dccisi(jn of this court in the two cases whi(!li grew out of the

arrest of lJ(joth, that of Ableman v. Booth, and that of The United

States V. Booth, 21 How., 500, disposes alike of the claim of juris-

diction by a State court, or by a State judge, to interfere with

the authority of the Ignited States, whether that authoritv be

exercised by a Federal olliecr or \iv. exereised by a Federal tribunal.

In thn first of tliese (!ases Booth h;ul been arrested and committed to

the custody of a marshal of tlie United States by a commissioner

ajjpointed by the District Court of the United States, upon a eliarge

of liaving aided and abetted the ese:ipe of a fugitive slave. Wiiilst

tlius in eustody a justieo of the Supreme Court of Wiscorjsin issued

a writ of hahcas r>,rj,iis directt.'d to the marshal, refpiiriug him to



CHAP. II.] tarble's case. 45

produce the body of Booth with the cause of his imprisonment.

The marshal made a return, stating that he held the prisoner upon

the warrant of the commissioner, a copy of which hfe annexed to and

returned with the writ. To this return B(joth demurred as insufticient

in law to justify his detention, and, upon the hearing which followed,

the justice held his detention illegal, and ordered his discharge. The

marshal thereupon applied for and obtained a certiorari, and had the

proceedings removed to the Supreme Court of the State, where, after

argument, the order of the justice discharging the prisoner from custody

was affirmed. The decision proceeded upon the ground that the act

of Congress respecting fugitive slaves was unconstitutional and void.

In the second case. Booth had been indicted for the offence with

which he was charged before the commissioner, and from which the

State judge had discharged him, and had been tried and convicted in

the District Court of the United States for the District of Wisconsin,

and been sentenced to pay a fine of $1000, and to be imprisoned

for one month. Whilst in imprisonment, in execution of this

sentence, application was made by Booth to the Supreme Court of

the State, for a writ of 'habeas corpus, alleging in his application that

his imprisonment was illegal, by reason of the unconstitutionality

of the fugitive slave law, and that the District Court had no juris-

diction to try or punish him for the matter charged against him.

The court granted the application, and issued the writ, to which the

sheriff, to whom the prisoner had been committed by the marshal,

returned that he held the prisoner by virtue of the proceedings and

sentence of the District Court, a copy of which was annexed to his

return. Upon demurrer to this return, the court adjudged the

imprisonment of Bootli to be illegal, and ordered him to be discharged

from custody, and he was accordingly set at liberty.

For a review in this court of the judgments in both of these cases,

writs of error were prosecuted. No return, however, was made to

the writs, the clerk of the Supreme Court of Wisconsin having been

directed by that court to refuse obedience to them ; but copies of the

records were filed by the Attorney-General, and it was ordered by

this court that they should be received with the same effect and

legal operation as if returned by the clerk. The cases were after-

wards heard and considered together, and the decision of both was

announced in the same opinion. In that opinion the Chief Justice

details the facts of the two cases at length, and comments upon the

character of the jurisdiction asserted by the State judge and the

State court; by the State judge to supervise and annul the proceed-

ings of a commissioner of the United States, and to discharge a

prisoner committed by him for an offence against the laws of the

United States ; and by the State court to supervise and annul the

proceedings and judgment of a District Court of the United States,

and to discharge a prisoner who had been indicted, tried, and found

guilty of an offence against the laws of the United States and

sentenced to imprisonment by that court.
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And in answer to this assninption of judicial power by the judges

and by the Supreme Court of Wisconsin thus made, the Chief

Justice said as follows : If they " possess tlie jurisdiction they claim,

they must derive it either from the United States or the State.

It certainly has not been conferred on them by the United States;

and it is equally clear it was not in the power of the State to

confer it, even if it had attempted to do so; for no State can author-

ize one of its judges or courts to exercise judicial power, by habeas

corpus or otherwise, within the jurisdiction of another and independ-

ent government. And although the State of Wisconsin is sovereign

within its territorial limits to a certain extent, yet that sovereignty

is limited and restricted by the Constitution of the United States.

And the powers of the General government and of the State, although

both exist and are exercised within the same territorial limits, are

yet separate and distinct sovereignties, acting separately and inde-

pendently of each other, within their respective spheres. And the

sphere of action appropriated to the United States, is as far be^^ond

the reach of the judicial process issued by a State judge or a State

court as if the line of division was traced by landmarks and monu-

ments visible to the eye. And the State of Wisconsin had no more

power to authorize these proceedings of its judges and courts, than

it would have had if tlie prisoner had been confined in Michigan,

or in any other State of the Union, for an offence against the laws

of the State in which he was imprisoned."

It is in the consideration of this distinct and independent charac-

acter of the government of tlie United States, from that of the

government of the several States, that the solution of the question

presented in this case, and in similar cases, must be found. There

are within the territorial limits of each State two governments,

restricted in their spheres of action, but independent of each other,

and supreme within their, respective spheres. Each has its separate

departments ; each has its distinct laws, and each has its own
'tribunals for their enforcement. Neither government can intrude

within the jurisdiction, or authorize any interference therein by its

judicial officers with the action of the other. The two governments

in each State stand in their respective spheres of action in the same

independent relation to each other, except in one particular, that

they would if their authority embraced distinct territories. That

particular consists in the sui)remacy of the authority of the United

States when any conflict arises between the two govcrnuients. The

Constitution and the laws passed in pursuance of it, are declared by

the Constitution itself to be the supreme law of the land, and the

judges of every State are bound thereby, *' anything in the constitu-

tion or laws of any State to the contrary notwithstanding." When-
ever, therefore, any conflict arises between the eiKK^tnients of the

two sovereignties, or in the enforcement of their asserted authorities,

those of the National government must have supremacy until the
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validity of the different enactments and autliorities can be finally

determined by the tribunals of the United States. This temporary
supremacy until judicial decision by the Kational tribunals, and tlie

ultimate determination of the conflict by such decision, are essential

to the preservation of order and peace, and the avoidance of forcible

collision between the two governments. "The Constitution," as

said by Mr. Chief Justice Taney, " was not framed merely to guard
the States against danger from abroad, but chiefly to secure union

and harmony at home; and to accomplish this end it was deemed
necessary, Avhen the Constitution was framed, that many of the

rights of sovereignty which the States then possessed should be

ceded to the General government; and that in the sphere of action

assigned to it, it should be supreme and strong enough to execute

its own laws by its own tribunals without interruption from a

State, or from State authorities." And the judicial power con-

ferred extends to all cases arising under the Constitution, and
thus embraces every legislative act of Congress, whether passed in

pursuance of it, or in disregard of its provisions. The Constitution

is under the view of the tribunals of the United States when any
act of Congress is brought before them for consideration.

Such being the distinct and independent character of the two
governments, within their respective spheres of action, it follows

that neither can intrude with its judicial process into the domain of

the other, except so far as such intrusion may be necessary on the

part of the Kational government to preserve its rightful supremacy
in cases of conflict of authority. In their laws, and mode of enforce-'

ment, neither is responsible to the other. How their respective laws

shall be enacted ; how they shall be carried into execution ; and in

what tribunals, or by what officers ; and how much discretion, or

whether any at all shall be vested in their officers, are matters

subject to their own control, and in the regulation of which neither

can interfere with the other.

Now, among the powers assigned to the National government, is

the power to " raise and support armies," and the power '•' to provide

for the government and regulation of the land and naval forces."

The execution of these powers falls within the line of its duties

;

and its control over the subject is plenary and exclusive. It can

determine, without question from any State authority, how the

armies shall be raised, whether by voluntary enlistment or forced

draft, the age at which the soldier shall be received, and the period

for which he shall be taken, the compensation he shall be allowed,

and the service to which he shall be assigned. And it can provide

the rules for the government and regulation of the forces after they

are raised, define what shall constitute military offences, and prescribe

their punishment. No interference with the execution of this power
of the National government in the formation, organization, and
government of its armies by any State officials could be permitted
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without greatly impairing the efficiency, if it did not utterly destroy,

this branch of the public service. Probably in every county and city

iu the several States there are one or more officers authorized by law

to issue writs of habeas corpus on behalf of persons alleged to be

illegally restrained of their liberty ; and if soldiers could be taken

from the army of the United States, and the validity of their enlist-

ment inquired into by any one of these officers, such proceeding could

be takeu by all of them, and no movement could be made by the

National troops without their commanders being subjected to con-

stant annoyance and embarrassment from this source. The ex-

perience of the late rebellion has shown us that, in times of great

popuhxr excitement, there may be found in every State large numbers

ready and anxious to embarrass the operations of the government,

and easily persuaded to believe every step taken for the enforcement

of its authority illegal and void. Power to issue writs of habeas

corpus for the discharge of soldiers in the military service, in the

hands of parties thus disposed, might be used, and often would be

used, to the great detriment of the public service. In many exigen-

Icies the measures of the National government might in this way be

entirely bereft of their efficacy and value. An aj)peal in such cases

to tliis court, to correct the erroneous action of these officers, would

afford no adequate remedy. Proceedings on habeas corpus are

summary, and the delay incident to bringing the decision of a State

officer, through the highest tribunal of the State, to this court for

review, would necessarily occupy years, and in the meantime, where

the soldier was discharged, the mischief would be accomplished. It

is manifest that the powers of the National government co\dd not

be exercised with energy and efficiency at all times, if its acts could

be interfered with and contndled for any period by orticers or tri-

bunals of another sovereignty.

It is true similar embarrassment might sometimes be occasioned,

though in a less degree, by the exercise of the authority to issue

the writ possessed by judicial officers of the United States, but the

ability t»j provide a speedy remedy for any inconvenience following

from this source would always exist with the Natiotial legislature.

State judges and State courts, authorized by laws of their States

;o issue writs of habeas corpus, have undoubtedly a right to issue

;he writ in any case where a party is alleged to be illegally confined

within their limits, unless it appear upon his ajjplieation that he is

pontined under the authority, or claim and color of the authority,

of the United States, by an officer of that government. If such fact

a[)pear upon the application the writ should be refused. If it do

not appear, the judge or court issuing tlu; writ h;is a right to inquire

into the cause of imprisonuKMit, and ascertain by what authority the

person is held within the limits of the State; and it is the duty of

the marshal, or other officer having the custody of the prisoner, to

give, bv a proper return, infoniuition in this respect. His return
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should be sufficient, in its detail of facts, to show distinctly that the

imprisonment is jiuder the authority, or claim and color of the

authority, of the United States, and to exclude the suspicion of

imposition or oppression on his part. And the process or orders,

under which the prisoner is held, should be produced with the return

and submitted to inspection, in order that the court or judge issuing

the writ may see that the prisoner is held by the officer, in good

faith, under the authority, or claim and color of the authority, of the

United States, and not under the mere pretence of having such

authority.

This right to inquire by process of haheas corpus, and the duty of the

officer to make a return, " grows necessarily," says Mr. Chief Justice

Taney, " out of the complex character of our government and the exist-

ence of two distinct and separate sovereignties within the same terri-

torial space, each of them restricted in its power, and each within its

sphere of action, prescribed by the Constitution of the United States,

independent of the other. But, after the return is made, and the

State judge or court judicially apprised that the party is in custody

under the authority of the United States, they can proceed no

further. They then know that the prisoner is within the dominion

and jurisdiction of another government, and that neither the writ

of haheas corpus nor any other process issued under State authority

can pass over the line of division between the two sovereignties.

He is then within the dominion and exclusive jurisdiction of the

United States. If he has committed an offence against their laws,

their tribunals alone can punish him. If he is wrongfully imprisoned,

their judicial tribunals can release him and afford him redress."

Some attempt has been made in adjudications, to which our atten-

tion has been called, to limit the decision of this court in Ableman c.

Booth, and the United States v. Booth, to cases where a prisoner

is held in custody under undisputed lawful authority of the United

States, as distinguished from his imprisonment under claim and

color of such authority. But it is evident that the decision does not

admit of any such limitation. It would have been unnecessary to

enforce, by any extended reasoning, such as the Chief Justice uses,

the position that when it appeared to the judge or officer issuing the

writ, that the prisoner was held under undisputed lawful authority,

he should proceed no further. Ko Federal judge even could, in such

case, release the party from imprisonment, except upon bail when

that was allowable. The detention being by admitted lawful author-

ity, no judge could set the prisoner at liberty, except in that way,

at any stage of the proceeding. All tliat is meant by the language

used is, that the State judge or State court should proceed no

farther when it appears, from the application of the party, or the

return made, that the prisoner is held by an officer of the United

States under what, in truth, purports to be the authority of the

United States ; that is, an authority, the validity of which is to

4
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be determined by the Constitution and laws of the United States.

If a party thus heki be illegally imprisoned it is for the courts or

judicial officers of the United States, and those courts or officers

alone, to grant him release.

This limitation upon the power of State tribunals and State

officers furnishes no just ground to apprehend that the liberty of the

citizen will thereby be endangered. The United States are as much
interested in protecting the citizen from illegal restraint under their

autliority,astlie several States are to protect him from the like restraint

under their authority, and are no more likely to tolerate any oppres-

sion. Their courts and judicial officers are clothed with the power

to issue the writ of habeas corpus in all cases, where a party is illegally

restrained of his liberty by an officer of the United States, whether

such illegality consist in the character of the process, the authority

of the officer, or the invalidity of the law under which he is held.

And there is no just reason to believe that they will exhibit any

hesitation to exert their power, when it is properly invoked.

Certainly there can be no ground for supposing that their action will

be less prompt and efficient in such cases than would be that of

State tribunals and State officers. In the matter of Severy, 4

Clifford. In the matter of Keeler, Hempstead, 306.

It follows, from the views we have expressed, that the court

commissioner of Dane County was without jurisdiction to issue the

writ of habeas corpus for the discharge of the prisoner in this case,

it appearing, upon the application presented to him for the writ,

that the prisoner was held by an officer of the United Stat.es, under

claim and color of the authority of the United States, as an enlisted

soldier mustered into the military service of the National govern-

ment ; and the same information was imparted to the commissioner

by the return of the officer. The commissioner was, both by the

application for the writ and the return to it, apprised that the

prisoner was within the dominion and jurisdiction of another govern-

ment, and that no writ of habeas rorjnis issued by him could pass

over the line which divided the two sovereignties.

The conclusion we have reached renders it unnecessary to consider

how far the declaration of the prisoner as to his age, in the oatli of

enlistment, is to be deemed conclusive evidence on that jxiint on tlie

return to the writ.

JuJfjment reversed}

* Mil. Chief Jlstick Cuase delivered a disseutiug opiuion.
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TEN"NESSEE v. DAVIS.

100 United States, 257. 1879.

[Davis was indicted in the State Court of Tennessee foi- murder.
He petitioned for removal of the prosecution to the Circuit Court of
the United States. The judges of that court were divided in opinion
upon the following questions, which are certified to this court] : —

First, Whether an indictment of a revenue officer (of the United
States) for murder, found in a State court, under the facts alleged in
the petition for removal in this case, is removable to the Circuit
Court of the United States, under sect. 643 of the Eevised Statutes.

Second, Whether, if removable from the State court, there is any
mode and manner of procedure in the trial prescribed by tlie act of
Congress.

Third, Whether, if not, a trial of the guilt or innocence of the
defendant can be had in the United States Circuit Court.
Mr. Justice Strong delivered the opinion of the court.
The first of the questions certified is one of great importance,

bringing as it does into consideration the relation of the general
government to the government of the States, and bringing also
into view not merely the construction of an act of Congress, but its

constitutionality. That in this case the defendant's petition for
removal of the cause was in the form prescribed by the act of Con-
gress admits of no doubt. It represente<l that he had been indicted
for murder in the Circuit Court of Grundy County, and that the
indictment and criminal prosecution were still pending. It repre-
sented further, that no murder was committed, but that, on the other
hand, the killing was committed in the petitioner's own necessary
self-defence, to save his own life ; that at the time when the alleged
act for which he was indicted was committed he was, and still is, an
officer of the United States, to wit, a deputy collector of internal
revenue, and that the act for which he was indicted was performed
in his own necessary self-defence while engaged in the discharge of
his duties as deputy collector ; that he was acting by and under the
authority of the internal revenue laws of the United States; that
what he did was done under and by right of his office, to wit, as
deputy collector of internal revenue; that it was his duty to seize
illicit distilleries and the apparatus tliat is used for the illicit and
unlawful distillation of spirits ; and that while so attempting to
enforce the revenue laws of the United States, as deputy collector,

as aforesaid, he was assaulted and fired upon by a number of armed
men, and that in defence of his life he returned the fire. The peti-

tion was verified by oath, and the certificate required by the act of
Congress to be given by the petitioner's legal counsel was appended
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thereto. There is, therefore, no room for reasonable doubt that a

case was made for the removal of the indictment into the Circuit

Court of the United States, if sect. G4o of tlie Kevised Statutes

embraces criminal prosecutions in a State court, and makes tliem

removable, and if that act of Congress was not unauthorized by the

Constitution. The hinguage of tlie statute (so far as it is necessary

at present to refer to it) is as follows :
*' When any civil suit or

criminal prosecution is commenced in any court of a State against

any officer appointed under, or acting by authority of, any revenue

law of the United States, now or hereafter enacted, or against any
person acting by or under authority of any such officer, on account

of any act done under color of his office or of any such law, or on

account of any right, title, or authority claimed by such officer or

other person under any such law," the case may be removed into the

Federal court. Now, certainly the petition for the removal repre-

sented that the act for which the defendant was indicted was done

not merely under color of his office as a revenue collector, or under

color of the revenue laws, not merely while he was engaged in per-

forming his duties as a revenue officer, but that it was done under

and by right of his office, and while he was resisted by an armed
force in his attempts to discharge his official duty. This is more

than a claim of right and authority under the law of the United

States for the act for which lie has been indicted. Jt is a positive

assertion of the existence of such authority. But the act of Con-

gress authorizes the removal of any cause, when the acts of the

defendant com})lained of were done, or claimed to have been done,

in the discharge of his duty as a Federal officer. It makes such a

claim a basis for the assumption of Federal jurisdiction of the case,

and for retaining it, at least until the claim proves unfounded.

That the act of Congress does i)rovide for the removal of criminal

jirosecutions for offences against the State laws, when there arises in

them the claim of the Federal right or authority, is too plain to

admit cf denial. Such is its positiv^e language, and it is not to be

argued away by presenting the suppQsed incongruity of administer-

ing State criminal laws by other courts than those established by

the State. It has been strenuously urged that murder within a State

is not made a crime by any act of Congress, and that it is an offence

against the pejw:e and dignity of the State alone. Hence it is in-

ferred that its trial and punishment can be coiulucted only in St:ite

tribunals, and it is argued that the act of Congress cannot mean

what it says, but that it must intend oidy such prosecutions in State

courts as are for offences against the United States, — offences

against the revenue laws. Hut there can be no criminal prosecution

initiated in any State court for that which is merely an offence

against the general government. If, therefore, the statute is t(i bo

allowed any meaning, when it s[)eaks of eriininal ])rosecnti()ns in

State courts, it must intend tlujse that are mstituti'd for alleged
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violations of State laws, in which defences are set up or claimed

under United States laws or authority.

We come, then, to the inquiry, most discussed during the argu-

ment whether sect. 643 is a constitutional exercise of the power

vested in Congress. Has the Constitution conferred upon Congress

the power to authorize the removal, from a State court to a Federal

court, of an indictment against a revenue officer for an alleged crime

against the State, and to order its removal before trial, when it

appears that a Federal question or a claim to a Federal right is

raised in the case, and must be decided therein? A more important

question can hardly be imagined. Upon its answer may depend tlie

possibility of the general government's preserving its own existence.

As was said in Martin v. Hunter, 1 Wheat. 363, "the general

government must cease to exist whenever it loses the power of pro-

tecting itself in the exercise of its constitutional powers." It can

act only through its officers and agents, and they must act within

the States. If, when thus acting, and within the scope of their

authority, those officers can be arrested and brought to trial in a

State court, for an alleged offence against the law of the State, yet

warranted by the Federal authority they possess, and if the general

government is powerless to interfere at once for their protection, —
if their protection must be left to the action of the State court,— the

operations of the general government may at any time be arrested at

the will of one of its members. The legislation of a State may be

unfriendly. It may affix penalties to acts done under the immediate

direction of the national government, and in obedience to its laws.

It may deny the authority conferred by those laws. The State court

may administer not only the laws of the State, but equally Federal

law, in such a manner as to paralyze the operations of the govern-

ment. And even if, after trial and final judgment in the State

court, the case can be brought into the United States court for

review, the officer is withdrawn from the discharge of his duty during

the pendency of the prosecution, and the exercise of acknowledged

Federal power arrested.

We do not think such an element of weakness is to be found in

the Constitution. The United States is a government with author-

ity extending over the whole territory of the Union, acting upon the

States and upon the people of the States. While it is limited in

the number of its powers, so far as its sovereignty extends it is

supreme. No State government can exclude it from the exercise of

any authority conferred upon it by the Constitution, obstruct its

authorized officers against its will, or withhold from it, for a moment,

the cognizance of any subject which that instrument has committed

to it.

By the last clause of the eighth section of the first article of the

Constitution, Congress is invested with power to make all laws

necessary and proper for carrying into execution not only all the
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powers previously specified, but also all other powers vested by the

Constitution in the government of the United States, or in any

department or officer thereof. Among these is the judicial power
of tlie government. That is declared by the second section of the

third article to " extend to all cases in law and equity arising under

the Constitution, .the laws of the United States, and treaties made
or which shall be made under their authority,"' &c. This provision

embraces alike civil and criminal cases arising under the Constitution

and laws. Cohens r. Virginia, C Wheat. 264, oOO. Both are equally

witiiin the domain of the judicial powers of the United States, and

there is nothing in the grant to justify an assertion that whatever

power may be exerted over a civil case may not be exerted as fully

over a criminal one. And a case arising under the Constitution and

laws of the United States may as well arise in a criminal prosecution

as in a civil suit. What constitutes a case thus arising was early

defined in the case cited from 6 Wheaton. It is not merely one

where a party comes into court to demand something conferred upon

him by the Constitution or by a law or treaty. A case consists of

tlie right of one party as well as the other, and may truly be said to

arise under the Constitution or a law or a treaty of the United States

whenever its correct decision depends upon the construction of either.

Cases arising under the laws of the United States are such as grow

out of the legislation of Congress, whether they constitute the right

or privilege, or claim or protection, or defence of the party, in whole

or in part, by whom they are asserted. Story on the Constitution,

sect. 1047 ; 6 Wheat. 379. It was said in Osborne r. The Bank of tlie

United States, 9 Wheat. 738, 823, " When a question to which the

judicial power of the Union is extended by the Constitution forms

an ingredient of the original cause, it is in the power of Congress to

give the circuit courts jurisdiction of that cause, although other

questions of fact or of law may be involved in it." And a case

arises under the laws of the United States, when it arises out of the

implication of the law. IVIr. Chief Justice Marshall said, in the case

last cited : " It is not unusual for a legislative act to involve conse-

quences which are not expressed. An officer, for example, is ordered

to arrest an individual. It is not necessary, nor is it usual, to say

that he shall not be punislnMl for ol)eying this order. His security is

implied in the order itself. It is no unusual thing for an act of

Congress to imply, without expn^ssing, this very exemption from

State control." . . . "The collectors of the revenue, the carriers of

the mail, the mint establishment, and all those institutions which

are jiublic in their nature, are exam])les in ])oint. It has never boon

doubted tliat all who are employed in them are protected wliile

in the line of their duty ; and yet this protection is not expressed

in any act of Congress. It is incidental to, and is implied in, the

Rf!veral aets by which those instituti(jns are created ; and is seeurcd

to the individuals employed in tin-in by tlie jmlicial j)ower alone;
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that is, the judicial power is the instrument employed by the govern-

ment in administering this security."

[The court considers various provisions as to removal of causes

and finds that the power to provide for such removal has been under-

stood to extend to criminal prosecutions, as well as to civil cases.]

It ought, therefore, to be considered as settled that the constitu-

tional powers of Congress to authorize the removal of criminal cases

for alleged offences against State laws from State courts to the cir-

cuit courts of the United States, when there arises a Federal question

in them, is as ample as its power to authorize the removal of a civil

case. Many of the cases referred to, and others, set out with great

force the indispensability of such a power to the enforcement of

Federal law.

It follows that the first question certified to us from the Circuit

Court of Tennessee must be answered in the affirmative.

The second question is, " Whether, if the case be removable from

the State court, there is any mode and manner of procedure in the

trial prescribed by the act of Congress."

Whether there is or not is totally immaterial to the inquiry

whether the case is removable ; and this question can hardly have

arisen on the motion to remand the case. The imaginary difficulties

and incongruities supposed to be in the way of trying in the Circuit

Court an indictment for an alleged offence against the peace and

dignity of a State, if they were real, would be for the consideration

of Congress. But they are unreal. While it is true there is neither

in sect. 643, nor in the act of which it is a re-enactment, any mode

of procedure in the trial of a removed case prescribed, except that it

is ordered the cause when removed shall proceed as a cause originally

commenced in that court, yet the mode of trial is sufficiently obvious.

The circuit courts of the United States have all the appliances which

are needed for the trial of any criminal case. They adopt and apply

the laws of the State in civil cases, and there is no more difficulty in

administering the State's criminal law. They are not foreign courts.

The Constitution has made them courts within the States to admin-

ister the laws of the States in certain cases ; and, so long as they

keep within the jurisdiction assigned to them, their general powers!;

are adequate to the trial of any case. The supposed anomaly of

prosecuting offenders against the peace and dignity of a State, in

tribunals of the general government, grows entirely out of the divi-

sion of powers between that government and the government of a

State, that is, a division of sovereignty over certain matters. When
this is understood (and it is time it should be), it will not appear

strange that, even in cases of criminal prosecutions for alleged

offences against a State, in which arises a defence under United

States law, the general government should take cognizance of the

case and try it in its own courts, according to its own forms of

X)roceeding.
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The third question certified has been sufficiently answered in what
we have said respecting the second. It must be answered in tlie

affirmative.

[The first question is therefore answered in the affirmative, and
the second is answered as indicated in the opinion.^]

Ex PARTR STEBOLD.

100 United States, 37 1 . 1 870.

Mr. Justice Bradlky delivered the o])iiiion of the court.

The petitioners in tliis case were judges of election at different

voting precincts in the cit}-- of Baltimore, at the election held

in that city and in tlie State of Maryland, on the fifth day of

November, 1878, at which representatives to the Forty-sixth Con-
gress were voted for.

At the November Term of the Circuit Court of the United States

for the District of Maryland, an indictment against each of the

petitioners was found in said court, for offences alleged to have been

committed by them respectively at their respective precincts whilst

being such judges of election; ui)on wliich indictments they were

severally tried, convicted, and sentenced by saul court to fine and
imprisonment. They now apply to- this court for a writ of hnbeas

co^-jms to be relieved from imprisonment.

These indictments were framed ])artly under sect. 5.515 and partly

under sect. 5522 of the Revised Statutes of the United States; and

the principal questions raised by the application are, wliether those

sections, and certain sections of the title of the Revised Statutes

relating to tlie eh-etive franchise, wliieli they are intended to enforce,

are within the constitutional jKJwer of Congress to eiuict. If tliey are

not, then it is contended that the Circuit Court has no jurisdiction

of the cases, and that the convictions and sentences of imprisonment

of the several ])etitioners were illegal and void.

[The eourt holds that the case is within its appellate juiisdiction.

On the merits of the case, the sections of the Revised Statutes

(§§ 2011-2022 and 5r>ir>-5522) relating to elections are stated and in

jiart set o\it, and the first Clause of S(;c. 4, Art. 1 of the Constitu-

tion relating to ele<rtion of representatives is quoted, and emjihasis

is laid on the authority given to Congress "to alter" State regula-

tions on the sJibjeet.]

' Mr. .JiTflTiCK Cliffuki> ilulivoreil a liiKnciitiiig u])iuiun in which Mk. Jt'STiCB

I'iKi.i> roiirurred.
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Congress has partially regulated the subject heretofore. In 1842,
it passed a law for the election of representatives by separate dis-

tricts; and, subsequently, other laws fixing the time of election,

and directing that the elections shall be by ballot. No one will
pretend, at least at the present day, that these laws were unconsti-
tutional because they only partially covered the subject.

The peculiarity of the case consists in the concurrent authority
of the two sovereignties, State and National, over the same subject-
matter. This, however, is not entirely without a parallel. The
regulation of foreign and interstate commerce is conferred by the
Constitution upon Congress. It is not expressly taken away from
the States. But where the subject-matter is one of a national char-
acter, or one that requires a uniform rule, it has been held that the
power of Congress is exclusive. On the contrary, where neither of
these circumstances exist, it has been held that State regulations

are not unconstitutional. In the absence of congressional regulation,

which would be of paramount authority when adopted, they are
valid and binding.

So in the case of laws for regulating the elections of representa-

tives to Congress. The State may make regulations on the subject;

Congress may make regulations on the same subject, or may alter or

add to those already made. The paramount character of those made
by Congress has the effect to' supersede those made by the State,

so far as the two are inconsistent, and no farther. There is no such
conflict between them as to prevent their forming a harmonious
system perfectly capable of being administered and carried out as

such.

As to the supposed conflict that may arise between the officers

appointed by the State and National governments for superintending
the election, no more insuperable difficulty need arise than in the

application of the regulations adopted by each respectively. The,
regulations of Congress being constitutionally paramount, the duties

!

imposed thereby upon the officers of the United States, so far as;

they have respect to the same matters, must necessarily be para-

mount to those to be performed by the officers of the State. If

both cannot be performed, the latter are pro tanto superseded and
cease to be duties. If the power of Congress over the subject is

supervisory and paramount, as we have seen it to be, and if officers

or agents are created for carrying out its regulations, it follows as a

necessary consequence that such officers and agents must have the

requisite authority to act without obstruction or interference from
the officers of the State. No greater subordination, in kind or

degree, exists in this case than in any other. It exists to the same
extent between the different officers appointed by the State, when
the State alone regulates the election. One officer cannot interfere

with the duties of another, or obstruct or hinder him in the perform-
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ance of tliem. AYhere there is a disposition to act harmoniously,

there is no danger of disturbance between those who liave diiJerent

duties to perform. When the rightful authority of the general gov-

ernment is once conceded and acquiesced in, the apprehended diffi-

culties will disappear. Let a spirit of national as well as local

patriotism once prevail, let unfounded jealousies cease, and we shall

hear no more about the impossibility of harmonious action between

the national and State governments in a matter in which they have

a mutual interest.

As to the supposed incompatibility of independent sanctions and
punisliments imposed by the two governments, for the enforcement

of the duties required of the officers of election, and for their pro-

tection in the performance of those duties, the same considerations

apply. While the State will retain the power of enforcing such of

its own regulations as are not superseded by those adopted by Con-

gress, it cannot be disputed that if Congress has power to make
regulations it must have the power to enforce them, not only by

punishing the delinquency of officers appointed by the United States,

but by restraining and punishing those who attempt to interfere with

them in the performance of their duties; and if, as we have shown,

Congress may revise existing regulations, and add to or alter the

same as far as it deems expedient, tliere can be as little question that

it may impose additional penalties for the prevention of frauds com-

mitted by the State officers in the elections, or for their violation of

any duty relating thereto, Avhether arising from the common law or

from any other law. State or National. Why not? Penalties for

fraud and delinquency are part of the regulations belonging to the

subject. If Congress, by its power to make or alter the regulations,

has a general supervisory power over the whole subject, what is there

to preclude it from imposing additional sanctions and })enalties to

prevent sucli fraud and delinquency?

It is objected that Congress has no power to enforce State laws or

to punish State officers, and especially has no power to punish them

for violating the laws of their own State. As a general i)ro])osition,

jthis is undoubtedly true; but wlion, in the ])i'rf()rmance of tlu'ir

functions. State officers are called upon to fulfil duties wliich tlicy

owe to the United States as well as to the State, has the former no

means of compelling siich fulfilment? Yet that is tlio case here. It

is tlio duty of tilt' States to elect representatives to Congress. The
duo and fair election of these representativ^s is of vital importance

to the United States. The governiiiciit of the United States is no

less concerned in the transaction than the: State government is. It

certainly is not })ound to staml by as a passive 8])ectator, when duties

are vif)lat(.'d and outrageous frauds are committed. Jt is directly in-

terested in the faithful jierforniance, by the ollicers of election, of

tlieir resjjective duties. Those duties are owed as well to the United

States as to the State. This necessarily follows from the mixed
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character of the transaction, — State and National. A violation of I

duty is an offence against the United States, for which the offender
'

is justly amenable to that government. No ofhcial position can
j

shelter him from this responsibility. In view of the fact that Con-
gress has plenary and paramount jurisdiction over the whole subject,

it seems almost absurd to say that an officer who receives or has cus-i

tody of the ballots given for a representative owes no duty to the

national government which Congress can enforce; or that an officer

who stuffs the ballot-box cannot be made amenable to the United
States. If Congress has not, prior to the passage of the present

laws, imposed any penalties to prevent and punish frauds and viola-

tions of duty committed by officers of election, it has been because

the exigency has not been deemed sufficient to require it, and not

because Congress had not the requisite power.

The objection that the laws and regulations, the violation of Avhich

is made punishable by the acts of Congress, are State laws and have

not been adopted by Congress, is no sufficient answer to the power of

Congress to impose punishment. It is true that Congress has not

deemed it necessary to interfere with the duties of the ordinary

oflficers of election, but has been content to leave them as prescribed

by State laws. It has only created additional sanctions for their

performance, and provided means of supervision in order more
effectually to secure such performance. The imposition of punish-

ment implies a prohibition of the act punished. The State laws

which Congress sees no occasion to alter, but which it allows to

stand, are in effect adopted by Congress. It simply demands their

fulfilment. Content to leave the laws as they are, it is not content

with the means provided for their enforcement. It provides addi-

tional means for that purpose; and we think it is entirely within

its constitutional power to do so. It is simply the exercise of the

power to make additional regulations.

That the duties devolved on the officers of election are duties

which they owe to the United States as well as to the State, is

further evinced by the fact that they have always been so regarded

by the House of Kepresentatives itself. In most cases of contested

elections, the conduct of these officers is examined and scrutinized

by that body as a matter of right; and their failure to perform their

duties is often made the ground of decision. Their conduct is justly

regarded as subject to the fullest exposure; and the right to examine
them personally, and to inspect all their proceedings and papers,

has always been maintained. This could not be done if the officers

were amenable only to the supervision of the State government
which appointed them.

Another objection made is, that, if Congress can impose penalties

for violation of State laws, the officer will be made liable to double

punishment for delinquency, — at the suit of the State, and at the

suit of the United States. But the answer to this is, that each
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'; . .'-I. V .'..:.;/ v. ..- • v - ,- xoi'jii that bTicli a plea cannot be Bustained.

Jf in eler-' -es, owe a

duty t'. -'jd are '- -rmuient as

well slb U} the State,— as we think thej are, — then, according to the

(y.x
' '-ited, there is no reason why each sbonld not establish

[»;, ,'or the performance of the duty owed to itself, though

relernij^ U^ the same act.

'J'o maintain the contrary proposition, the case of Commonwealth

of Kentucky v. JJennison, 24 How, 66, is confidently relied on by

t}j«i p(^ 1. But thhTB, Congress had imposed a duty

ui><^fj
'

.'J State which it had no authority to impose.

The HXii )rcA'Uinu\, oi the clause in the Constitution requiring the

delivery of fugitives from service was held to belong to the govem-

jfietjt of the United States, to be effected by its own agents; and

0)Ui^t',m had no authority to require the governor of a State to

(iXt'.c.iiUi thi« duty.

We have thu« gone over the yjrincipal reasons of a special charac-

ter relied on by the i>etitioner8 for maintaining the general proposi-

tion for which they contend; namely, that in the regulation of

ele^jtioris for representatives the National and State governments

cannot co-operate, but must a/'X exclusively of each other; so that,

if (JongreKB assumes to regulate the subject at all, it must assume

exclusive control of the whole suVjject. The more general reason

;i««jgiie<l, tfi wit, that the nature of sovereignty is such as to preclude

ilie j<<iiit f;o-oi*er;ition of two sovereigns, even in a matter in which

they are mutually concerned, is not, in our judgment, of sufficient

force to prevent concurrent and harmonious action on tlie part of the

national and State governments in the election of rejiresentatives.

It is at most an argument oJj inconvuniente. There is nothing in the

(jonstitution to forbid stich r-o-operation in tins case. On the con-

trary, as already said, we think it clear that the clause of the Con-

stitution relating to the regulation of such elections contemplates

such ro-()|)t'ration whenevf-r Congress deems it expedient to inter-

f«'re merely to alter or ad<l to existing regulations of t})e State. If

the twfj g(jvernnn-ntH hud an entire e^juality of jurisdiction, there

might be an intrinsic dilliculty in such co-operation. Then the

adoption by the State government of a system of regulations might

exclude* tlie action of Cojigress. By first taking jurisdiction of the

subject, the Statf woiild aequire exclusive jurisdiction in virtue of a

well-known jirinciple applicaljh; to courts iiaving co-ordinate juris-
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diction over the same matter. But no such equality exists in the
present case. The power of Congress, as we have seen, is para-

mount, and may be exercised at any time, and to auy extent which
it deems expedient; and so far as it is exercised, and no farther,

the re.:ju]ations effected supersede those of the State which are

inconsistent therewith.

As a general rule, it is no doubt expedient and wise that the

operations of the State and Xatioual governments should, as far as

practicable, be conducted separately, in order to avoid undue jeal-

ousies and jars and conflicts of jurisdiction and power. But there

is no reason for laying this down as a rule of universal application.

It should never be made to override the plain and manifest dictates

of the Constitution itself. We cannot yield to such a transcendental

view of state sovereignty. The Constitution and laws of the United '

States are the supreme law of the land, and to these ever}- citizen of;

every State owes obedience, whether in his individual or official

capacity. There are ver}- few subjects, it is true, in which our
sj'stem of government, complicated as it is, requires or gives room
for conjoint action between the State and national sovereignties.

Generally, the powers given by the Constitution to the government
of the United States are given over distinct branches of sovereignty

from which the State governments, either expressly or by necessary

implication, are excluded. But in this case, expressly, and in some
others, by implication, as we have seen in the case of pilotage, a con-

current jurisdiction is contemplated, that of the State, however,

being subordinate to that of the United States, whereby all question

of precedency is eliminated.

In what we have said, it must be remembered tliat we are dealing

only with the subject of elections of representatives to Congress. If

for its own convenience a State sees lit to elect State and county

officers at the same time and in conjunction with the election of

representatives. Congress will not be thereb}' deprived of the right

to make regulations in reference to the latter. We do not mean to

say, however, that for any acts of the officers of election, having

exclusive reference to the election of State or county officers, they

will be amenable to Federal jurisdiction; nor do we understand that

the enactments of Congress now under consideration have any appli-

cation to such acts.

It must also be remembered that we are dealing with the question

of power, not of the expediency of any regulations which Congress

has made. That is not within the pale of our jurisdiction. In

exercising the power, however, we are bound to presume tliat Con-

gress has done so in a judicious manner; that it has eiuleavored

to guard as far as possible against any unnecessary interference with

State laws and regulations, with the duties of State officers, or with

local prejudices. It could not act at all so as to accomplish any

beneficial object in preventing frauds and violence, and securing the

faithful performance of duty at the elections, without providing
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for the presence of officers and agents to carry its regulations into

effect. It is also difficult to see how it could attain these objects

without imposing proper sanctions and penalties against offenders.

The views we have expressed seem to us to be founded on such

plain and practical principles as hardly to need any labored argu-

ment in their support. We may mystify anything. But if we take

a plain view of the words of the Constitution, and give to them a

fair and obvious interpretation, we cannot fail in most cases of

coming to a clear understanding of its meaning. We shall not have
far to seek. We shall find it on the surface, and not in the pro-

found depths of speculation.

The greatest difficulty in coming to a just conclusion arises from
mistaken notions with regard to the relations which subsist between
the State and National governments. It seems to be often over-

looked that a national constitution has been adopted in this country,

establishing a real government therein, operating upon persons and
territory and things; and which, moreover, is, or should be, as dear

to every American citizen as his State government is. Whenever
the true conception of the nature of this government is once con-

ceded, no real difficulty will arise in the just interpretation of its

powers. But if we allow ourselves to regard it as a hostile organi-

zation, opposed to the proper sovereignty and dignity of the State

governments, we shall continue to be vexed with difficulties as to

its jurisdiction and authority. No greater jealousy is required to

be exercised towards this government in reference to the preserva-

tion of our liberties, than is proper to be exercised towards the

State governments. Its jjowers are limited in number, and clearly

defined; an<l its action within the scope of those powers is re-

strained by a sufficiently rigid bill of rights for the protection of

its citizens from oppression. The true interest of the people of this

country requires that both the national and State governments

should be allowed, witliout jealous interference on either side, to

exercise all the powers which respectively belong to them according

^to a fair and practical construction of the Constitution. State rights

and the rights of the United States should be equally respected.

Both are essential to the jjreservation of our liberties and the jjcr-

petuity of our institutions. ISut, in endeavoring to vindicate the

one, we should not allow our zeal to nullify or impair the other.

Several other questions bearing upoji the present controversy have

V>een raised Ijy the counsel of the petitioners. Somewhat akin to

tlu! argument which has been considered is the objection that the

d(q)Uty niarslials authorized by the act of Congn^ss to be created and

to att<*nd the ehfctions are authorized to keep tlie peace; and that

this is a dtity which belongs to the State authorities alone. It is

argued tliat the preservation of jx'ace and good onler in society is

not within the powers (lonliilcd to tlu; government of the I'nited

States, but belongs exclusively to the States. Here again we are

met with the theory that the government of the I'nited States does
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not rest upon the soil and territoiy of the country. We think that
this theory is founded on an entire misconception of the nature and
powers of that government. We hohl it to be an incontrovertible
principle that the government of the United States may, by means
of physical force, exercised through its official agents, execute on
every foot of American soil the powers and functions that belong to
it. This necessarily involves the power to command obedience to

its laws, and hence the power to keep the peace to that extent.

This poAver to enforce its laws and to execute its functions in all

places does not derogate from the power of the State to execute its

laws at the same time and in the same places. The one does not
exclude the other, except where both cannot be executed at the
same time. In that case, the words of the Constitution itself

show which is to yield. "This Constitution, and all laws which
shall be made in pursuance thereof, . . . shall be the supreme
law of the land."

This concurrent jurisdiction which the national government nec-
essarily possesses to exercise its powers of sovereignty in all parts of

the United States is distinct from that exclusive power which, by
the first article of the Constitution, it is authorized to exercise over
the District of Columbia, and over those places within a State which
are purchased by consent of the legislature thereof, for the erection
of forts, magazines, arsenals, dock-yards, and other needful build-

ings. There its jurisdiction is absolutely exclusive of that of the
State, unless, as is sometimes stipulated, power is given to the latter

to serve the ordinary process of its courts in the precinct acquired.

Without the concurrent sovereignty referred to, the national
government would be nothing but an advisory government. Its

executive power would be absolutely nullified.

Why do we have marshals at all, if they cannot physically lay
their hands on persons and things in the performance of their proper
duties ? What functions can they perform, if they cannot use
force ? In executing the processes of the courts, must they call on
the nearest constable for protection ? must they rely on him to use
the requisite compulsion, and to keep the peace whilst they are
soliciting and entreating the parties and bystanders to allow the
law to take its course ? This is the necessary consequence of the
positions that are assumed. If we indulge in such impracticable

views as these, and keep on refining and re-refining, wo shall drive

the national government out of the United States, and relegate it

to the District of Columbia, or perhaps to some foreign soil. We
shall bring it back to a condition of greater helplessness than that

of the old confederation.

The argument is based on a strained and imi)racticable view of

the nature and powers of the national government. It must execute
its powers, or it is no government. It must execute them on the
land as well as on the sea, on things as well as on persons. And, to
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do this, it must necessarily have power to command obedience, pre-

serve order, and keep the peace; and no person or power in this

land has the right to resist or question its authority, so long as it

keeps within the bounds of its jurisdiction. Witliout s})ecifying

other instances in which this power to preserve order and keep the

peace unquestionably exists, take the very case in hand. The counsel

for the petitioners concede that Congress may, if it sees fit, assume

the entire control and regulation of the election of representatives.

This would necessarily involve the appointment of the places for

holding the polls, the times of voting, and the officers for holding

the election; it would require the regulation of the duties to be

performed, the custody of the ballots, the mode of ascertaining the

result, and every other matter relating to the subject. Is it possible

that Congress could not, in that case, provide for keeping the peace

at such elections, and for arresting and punishing those guilty of

breaking it ? If it could not, its power would be but a shadow and

a name. But, if Congress can do this, where is tlie difference in

principle in its making provision for securing the preservation of

the peace, so as to give to every citizen his free right to vote with-

out molestation or injury, when it assumes only to supervise the

regulations made by the State, and not to supersede them entirely ?

In our judgment, there is no difference; and, if tlie power exists in

the one case it exists in the otlier.

[The Court holds that Congress had power to vest the appoint-

ment of supervisors of elections in the Circuit Courts.]

The doctrine laid down at the close of counsel's brief, that the

State and National governments are co-ordinate and altogether equal,

on which their whole argument, indeed, is based, is only partially

true.

The true doctrine as we conceive, is this, that whilst the States

are really sovereign as to all matters which have not been granted

to the jurisdiction and control of the United States, the Constitu-

tion and constitutional laws of the latter are, as we liave already

said, the supreme law of the land; and, wlu-n they conflict with

the laws of the States, they are of })aramount authority and obliga-

tion. This is the fundamental principle on wliich the authority of

the Constitution is based; and unless it be conceded in practice, as

well as theory, the fabric of our institutions, as it was contemplated

by its founders, cannot stand. Tlie questions involved have resj)eet

not more to the autonomy and existcuice of the States, tlian to the

continued existence of the United States as a government to which

every American r-itizen may look for security and protection in every

,
part of th(' land.

I We think that the cause of commitment in these cases was lawful,

\ and that tlie applic^ation for the writ of hafteus cor/jus must be denied.

I

Aji/iliriition dcnieiJ.^

1 Mil. .JrnTicE FiKM> tlclivered a diHMeiitiiig ojiinion, in which Mii. .Iihtick Clif-

iroHD cuucurred.
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In re NEAGLE. ^

135 United States, 1. 1889.

This is an appeal by Cunningham, sheriff of the county of San An
Joaquin, in the State of California, from a judgment of the Circuit /XfKv
Court of the United States for the Northern District of California, J^^
discharging David Neagle from the custody of said sheriff, who held

him a prisoner on a charge of murder.

* On the 16th day of August, 1880, there was presented to Judge
Sawyer, the Circuit Judge of the United States for the Ninth Circuit,'

embracing the Northern District of California, a petition signed '^

David Neagle, deputy United States marshal, by A. L. Farrish on his'*

behalf. This petition represented that the said Farrish was a deputy

marshal duly appointed for the Northern District of California by

J. C. Franks, who was the marshal of that district. It further*,

alleged that David Neagle was, at the time of the occurrences recited>^

in the petition and at the time of filing it, a duly appointed and''

acting deputy United States marshal for the same district. It then

proceeded to state that said Neagle was imprisoned, confined and
restrained of his liberty in the county jail in San Joaquin County,

in the State of California, by Thomas Cunningham, sheriff of said I

county, upon a charge of murder, under a warrant of arrest. T/^

The petition then recites the circumstances of a rencontre between

'

said Neagle and David S. Terry, in which the latter was instantly;

killed by two shots from a revolver in the hands of the former. The
circumstances of this encounter and of what led to it will be consid-

ered with more particularity hereafter. The main allegation of this

petition was that Neagle, as United States deputy marshal, acting'

J
under theorders of Marshal Franks, and in pursuance of instructions ^^

^'KTfrom the Attorney General of the United States, had, in consequence

of an anticipated attempt at violence on the part of Terry against the ^i J^
Honorable Stephen J. Field, a justice of the Supreme Court of the y , "V

United States, been in attendance upon said justice, and was sitting y-

by his side at a breakfast table when a murderous assault was made ^
by Terry on Judge Field, and in defence of the life of the judge the ^
homicide was committed for which Neagle was held by Cunningham.'

The allegation was very distinct that Justice Field was engaged in

the discharge of his duties as circuit justice of the United States for)

that circuit, having held court at Los Angeles, one of the places at/

which the court is by law held, and, having left that court, was o^V,^^
-,

his way to San Francisco for the purpose of holding the Circuit Court-^ \f
at that place. The allegation was also very full that Neagle wa^l/^

directed by Marshal Franks to accompany him for the purpose of |y*{
protecting him, and that these orders of Franks were given in antici--y^^o>'
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pation of the assault which actually occurred. It was also stated,

in more general terms, that Marshal Xeagle, in killing Terry under

the circumstances, was in the discharge of his duty as an officer of

the United States, and was not, therefore, guilty of a murder, and

that his imprisonment under the warrant held by Sheriff Cunningham
is in violation of the laws and Constitution of the United States,

and that he is in custody for an act done in pursuance of the laws

of the United States.

[The statement further shows the issuing of the writ and the

return of the sheriff thereto alleging that he detained Xeagle by
virtue of a warrant issued out of the justice's court, Spokane town-

ship, County of San Joaquin, State of California, a copy of which

was annexed ; that Cunningham filed a demurrer to the writ and

Xeagle filed a traverse to the return of the sheriff ; and that upon a

hearing in the Circuit Court before Circuit Judge Sawyer and District

Judge Sabin, it was found that the allegations of the petitioner in

his traverse to the return of the sheriff were true and that Xeagle

was in custody for an act done in pursuance of a law of the United

States and was in custody in violation of the Constitution and laws

of the United States, and was therefore ordered to be discharged from

custody. From this order an appeal was allowed to this court.]

^Ir. Justice Miller delivered the opinion of the Court.

AVe cannot doubt the power of the President to take measures for

the protection of a judge of one of the courts of the United States,

who, while in the discharge of the duties of his office, is threatened

with a personal attack which may probably result in his death, and

we think it clear that where this protection is to be afforded through

the civil power, the Department of Justice is the proper one to set

in motion the necessary means of protection. The correspondence

already recited in this opinion between the marshal of the Xorthern

District of California, and the Attorney General, and the district

attorney of the United States for that district, although prescribing

no very s[)ecific mode of affording this protection by the Attorney

General, is sufficient, we think, to warrant the marshal in taking the

steps wliich he did take, in making the provisions which he did make,

for the i)rotection and defence of Mr. Justice Field.

That there is a peace of the United States ;
that a man assaulting

a judge of tiie United States while in the discharge of his duties

violates that peace ; tliat in such case the marshal of the United

States stands in tin; same relation to the peace of the United States

whi(;h the sheriff of the county does to the peace of the State of

California; are qui'stif)n3 too clear to need argument to jjrove them.

That it woulil be the duty of a slieriff, if one had Ihmmi jjresent at this

assault by Terry upon Judge Field, to prevent this breacli of the

peace, to prevent this assault, to i)revcnt the murder which was con-
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tem plated by it, cannot be doubted. And if, in performing this duty,

itjjecaiue necessary for the protection of Judge Field, or_oOnijiscl|^

to^ill Terry, in a case where, like this, it was evidently a question

of^t h^e choice of who should be killed, the jissailant and~vTolator "of

tEe law and disturber of the peace , or the unoffending Irian who
wasjji_his po^ver t̂here can be no question of the authority of the

shei-iff to have~killed Terjx. So the marshal of the United States,

cliarged with the duty of protecting and guarding the judge of the

United States court against this special assault upon his person and
his life, being present at the critical moment, when prompt action

was necessary, found it to be his duty, a duty which he had no liberty

to refuse to perform, to take the steps which resulted in Terry's

death. This duty was imposed on him by the section of the RevisecL

Statutes which we have recited [R. S.,j^788], in connection with the

powers conferred by the State of California upon its peace officers,

which become, by this statute, in proper cases, transferred as duties

to"tIie^marshals_QjmiP TTnit-.prl Stqtpp

~^Eutall these questions being conceded, it is urged against the

relief sought by this writ of habeas corjms, that the question of the

guilt of the prisoner of the crime of murder is a question to be deter-

mined by the laws of California, and to be decided by its courts, and
that there exists no power in the government of the United States to

take away the prisoner from the custody of the proper authorities

of the State of California and carry him before a judge of the court

of the United States, and release him without a trial by jury accord-

ing to the laws of the State of California. That the statute of the

United States authorizes and directs such a proceeding and such a

judgment in a case where the offence charged against the prisoner

consists in an act done in pursuance of a law of the United States

and by virtue of its authority, and where the imprisonment of the

party is in violation of the Constitution and laws of the United

States, is clear by its express language.

The enactments now found in the Revised Statutes of the United
States on the subject of the writ of habeas corjms are the result of a

long course of legislation forced upon Congress by the attempt of

the States of the Union to exercise the power of imprisonment over

officers and other persons asserting rights under the Federal govern-

ment or foreign governments, which the States denied. The original

act of Congress on the subject of the writ of habeas corpus^ by its

14th section, authorized the judges and the courts of the United

States, in the case of prisoners in jail or in custody under or by color

of the authority of the United States, or committed for trial before

some court of the same, or when necessary to be brought into court

to testify, to issue the writ, and the judge or court before whom they

were brought was directed to make inquiry into the cause of commit-

ment. 1 Stat. 81, c. 20, § 14. This did not present the question, or,

at least, it gave rise to no question which came before the courts, as



68 RELATION OF STATES TO FEDERAL GOVERNMENT. [CHAP. 11.

to releasing by this writ parties held in custod}- under the laws of

the States. But when, during the controversy growing out of the

nullification laws of South Carolina, officers of the United States were

arrested and imprisoned for the performance of their duties in col-

lecting the revenue of the United States in that State, and held by

the State authorities, it became necessary for the Congress of the

Ufiited States to take some action for their relief. Accordingly the

/^ ^-^^WJnfJ>^Mnvsg^nf >ravch 2. 18;)3, 4 Stat. C34, c. 57, § 7, among other

^ yl^ V^'"'^^^!^'^ l'or _such condition o f affairs, ])rovided^,by its 7f,h flection,

jV fliat^the Federaljiidges shoukL-graiit writs of habeas corpus in all

cases of a prisoner in j ail or confinement, whei;e^Jie_should_be_coui-

mitted or confined on or by any aiithority or law, for any act done,

or omitted to be done, in pursuanceof a law ofthe United States , or

arTy^onTer, process or decree of any~3udge or court thereo f.

The next^xtension of the circumstances on which a writ of habeas

corjjtis might issue by the Federal judges arose out of the celebrated

McLeod Case, in which ]\IcLeod, charged with murder, in a State

court of New York, had pleaded that he was a British subject, and

that what he had done was under and by the authority of his govern-

ment, and should be a matter of international adjustment, and that

he was not subject to be tried by a court of New York under the laws

of that State. The Federal government acknowledged the force of

this reasoning, and undertook to obtain from the government of the

State of New York the release of the prisoner, but failed. He was,

however, tried and acquitted, and afterwards released by the State

of New York. This led to an extension of the powers of the Federal

judges under the writ of habeas corpus, by the act of August 29, 1842,

5 Stat. r>;',r^c^2r)7 , entitled ^' An act to provide further remed ial

lyrfustice in the courts of the United States." It conferred upon them
'

I tl»e power to issue a writ ot habeas corpus in all cases wliere the

^ prisoner claimed that the act for which he was held in custody was

done under the sanction of any foreign power, and where the validity

and effect of tliis plea depended upon the law of nations. In advo-

cating the bill, which a'fterwards became a law, on tliis subject,

•Senator Berrien, who introduced it into the Senate, observed: "The
object was to allow a foreigner, prosecuted in one of the States of

the Union for an offence committed in that State, but which he

I)leads has been committed undtn- authority of his own sovereign or

the authority of tlie law of nations, to be brought up on tliat issue

before tlie only competent judicial power to decide u[)on matters

involved in foreign relations or the law of nations. The plea must

show that it has reference to the laws or treaties of the United States

or the law of nations, and showing this, the writ of hahias corpus is

awarded to try that issue. If it shall appear tliat the accused has a

bar on the plea alleged, it is right and j)roper that lie should not be

delayed in prison awaiting the proceedings of the State jurisdiction

on the preliminary issue of his jilea at bar. If satisfied of the exist-
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ence in fact and validity in law of the bar, the Federal jurisdiction

will have the power of administering j)rompt relief." No more
forcible statement of the principle on which the law of the case now
before us stands can be made.

The next extension of the powers of the court under the writ of

habeas corpus wa^tli£_^ct_of_J\ibruary 5, 1867, 14 Stat^JjSg, c.. 2.S,

and this contains the broad ground of fhepresenT'Kevised'Stotutes,

under which the relief is sought in the case before us, and includes

all cases of restraint of liberty in violation of the Constitution or a
law or treaty of the United States, and declares that " the said court

or judge shall proceed in a summary way to determine the facts of

the case, by hearing testimony and the arguments of the parties

interested, and if it shall appear that the petitioner is deprived of

his or her liberty in contravention of the Constitution or laws of the
United States, he or she shall forthwith be discharged and set at

liberty."

The same answer is given in the present case. To the objection

made in argument, that the prisoner is discharged by this writ from
the power_o^the State court to try him for the whole offence, the

reply is^ that if the prisoner is held in the state court to answer for

anTact which he was authorized to do by the law of the United States,

which it was his duty to do as marshal of the United States, and if

in doing that act he did no more than what was necessary and proper
for him to do, he cannot be guilty of a crime under the law of the_

State of California. When these things are shown, it is established

that he is innocent of any crime against the laws of the State, or of

any other authority whatever. There is no occasion for any further

trial in the State court, or in any court. The Circuit Court of the

United States was as competent to ascertain these facts as any other

tribunal, and it was not at all necessary that a jury should be impan-
elled to render a verdict on them. It is the exercise of a power
common under all systems of criminal jurisprudence. There must
always be a preliminary examination by a committing magistrate, or

some similar authority, as to whether there is an offence to be sub-

mitted to a jury, and if this is submitted in the first instance to a

grand jury, that is still not the right of trial by jury which is insisted

on in the present argument.

We have thus given, in this case, a most attentive consideration

to all the questions of law and fact which we have thought to be

properly involved in it. We have felt it to be our duty to examine
into the facts with a completeness justified by the importance of the

case, as well as from the duty imposed upon us by the statute, which

we think requires of us to place ourselves, as far as possible, in the

place of the Circuit Court and to examine the testimony and the

arguments in it, and to dispose of the party as law and justice

require.
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The result at Avhich we have arrived upon this examination is, that

in the protection of the person and the life of Mr. Justice Fielil while

in the discharge of his official duties, Neagle was authorized to resist

the attack of Terry upon hhn ; that Neagle was correct in the belief

that without prompt action on his part the assault of Terry upon the

judge would have ended in tlie death of the latter; that such being

his well-founded belief, he was justified in taking the life of Terry,

as the only means of preventing the death of the man who was

intended to be his victim; that in taking the life of Terry, under the

circumstances, he was acting under the authority of the law of the

United States, and was justified in so doing ; and that he is not liable

to answer in the courts of California on account of his part in that

transaction.

We therefore affirm the judgment of the Circuit Court autiiorirdng

his discharge from the custody of the sheriff of San Joaquin

County.

]\Ir. Justice Lamar (with whom concurred Mh. Chief Justice

Fuller) dissenting.

The Chief Justice and myself are unable to assent to the conclusion

reached by the majority of the court.

Our dissent is not based on any conviction as to the guilt or inno-

cence of the appellee. The view which we take renders that question

immaterial to the inquiry presented by this appeal. That inquiry

is, whether the appellee, Neagle, shall in this ex parte proceeding be

discharged and delivered from any trial or further inquiry in any

court, State or Federal, for what he has been accused of in tlie forms

prescribed by the constitution and laws of the State in which the act

in question was committed. Upon that issue we hold to the prin-

ciple announced by this court in the case of Ex parte Crouch, 112

U. S., 178. ISO, in which Mr. Chief Justice Waite, delivering the

opinion of the court, said :
" It is elementary learning that, if a

prisoner is in the custody of a State court of competent jurisdiction,

not illegally asserted, he cannot be taken from that jurisdiction and

discharged on haheas corpus- issued by a court of the United States,

simply because he is not guilty of the offence for which he is held.

All questions which may arise in the orderly course of the i)rocecd-

ing against him are to be determined by the court to whose jurisdic-

tion he has been subjected, and no other court is authorized to

interfere to ])revent it. Here the right of the prisoner to a discharge

de[)en{ls alone on the sutticicncy of his defence to the infuriiiation

under which he is held. Wlu-ther his defence is sufficient or not is

for the court which tries him to determine. If, in this determination,

errors are committed, they can only be corrected in an api)ropriate

form of jirocecding for that j)urpose. TIk; oflice of a writ of /labcas

corpus is neither to r-orrect sucli errors, nor to take the jirisoner away

from the C(jurt which holds him for trial, for fear, if he remains,
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they may be committed. Authorities to this effect in our own reports

are numerous. Ex parte Watkins, 3 Pet. 202 ; Ex parte Laiige, 18

Wall. 163, 166; Ex pnrte Parks, 92 U. S. 18, 23; Ex parte Siebold,

100 U. S. 371, 374; Ex parte Virginia, 100 U. S. 339, 343; Ex parte

Kowland, 104 U. S. 604, 612; Ex parte Curtis, 106 U. S. 371, 375;

Ex parte Yarbrough, 110 U. S. 651, 653."

Many of the propositions advanced in behalf of the appellee and

urged with impressive force we do not challenge. We do not ques-

tion, for instance, the soundness of the elaborate discussion of the

history of the office and function of the writ of habeas corpus, its

operation under and by virtue of section 753 of the Kevised Statutes,

or the propriety of its use in the manner and for the purposes for

Avhich it has been used, in any case where the prisoner is under

arrest by a State for an act done '' in pursuance of a law of the

United States." Nor do we contend that any objection arises to such

use of the writ, and based merely on that fact, in cases where no

provision is made by the Federal law for the trial and conviction of

the accused. Nor do we question the general propositions, that the

Federal government established by the Constitution is absolutely

sovereign over every foot of soil, and over every person, within the

national territory, within the sphere of action assigned to it ; and

that within that sphere its constitution and laws are the supreme

law of the land, and its proper instrumentalities of government can

be subjected to no restraint, and can be held to no accountability

whatever. Nor, again, do we dispute the proposition that whatever

is necessarily implied in the Constitution and laws of the United

States is as much a part of them as if it were actually expressed.

All these questions we pretermit.

The recognition by this court, including ourselves, of their sound-

ness does not in the least elucidate the case ; for they lie outside of

the true controversy. The ground on which we dissent, and which

in and by itself seems to be fatal to the case of the appellee, is this :

That in treating section 753 of the Revised Statutes as an act of

authority for this particular use of the writ a wholly inadmissible

construction is placed on the word "law," as used in that statute,

and a wholly inadmissible application is made of the clause "in

custody in violation of the Constitution ... of the United

States."
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/V^ jt^- - » HAUENSTEIN

-^lA^a*- \ ]\rK. Justice Swayne delivered the opinion of the court.

^j/^ ^y Solomon Hauenstein died in the city of Kichmond in the year

^J '^^-iSGl or 18G2, intestate, unmarried, and without children. The pre-

J,\y cise date of his death is not material. At that time he owned and

*A held considerable real estate in the city of Kichmond. An incjuisi-

^ -^ tion of escheat was prosecuted by the escheator for tliat district.

A verdict and judgment were rendered in his favor. AVhon he was

about to sell the property, the plaintiffs in error, pursuant to a law

of the State, tiled their petition, setting forth that they were the

heirs-at-law of the deceased, and praying that the proceeds of the

sale of the property should be paid over to them. Testimony was

:aken to prove their heirship as alleged, but the court was of opinion

/- . that, conceding that fact to be established, they could have no valid

y\Kj- ch4m, and dismissed the petition. They removed the case to the

)^ > ()(J6urt of Appeals. Tliat court, entertaining the same views as the

yT
n- court below, affirmed the judgment. They thereupon sued out this

-^ , writ of error.

,y^ ^ The plaintiffs in error are all citizens of Switzerland. The

//) C' deceased was also a citizen of that country, and removed thence to

^%y Virginia, where he lived and acfjuired tlie i)roperty to which this

At //
• Vouybversy relates, and where he died. The validity of his title is

•^ ^ i^tfiuestioned. There is no proof that he denationalized himself or

^^oascd to be a citizen and subject of Switzerland. His original

1 Citizenship is, therefore, to be jjresumed to have continued. Best on
' X _yi*resuinptions, 186. According to the record his domicile, not liis

r tP citizenship, was changed. The testimony as to the heirship of the

i . J> plaintiffs in error is entirely satisafctory. There was no controversy

/on til is subject in the argument here. The parties were at one as

Thefr controversy was rested entirely upon legal

jjeci

facts./ v/ tto all the

, 7) -/^ grounds.

y C/ \J The common law as to aliens, except so far as it lias been modi-

^'^.;d by her legislature, is the local law of Virginia. 2 Tucker's

Illaekst., App., Note C. Hy ^hatJawLllAiilllL^ are incaj^ialdc of tak -

h^ b}- descent ojiin heritancc. for they are not alloWL'd to l iave.any
'

lTK S^ ilfeitable Tduud iu_them,'LJUilil^ liiil'liU^'J-^- But tliex_mi«y take

^ jV^ K£]7^^TXm^ d(ivise though not by descent. In other wonla. thcv miLV

A/^ -
^taki- by the act of a i)arty, but not_b^(ji)eralUjij_()f__lii)^'; and they

^ ^ \P^wvxy convey or devise to another, but such a title is always liable to

iy be devested at the j-h-asure of the sovereign by office found. In^ \yj^ Huch cases the sovereign, until entitled by offict! found or its e(|uiva-

y^ l.-nt, cannot pass the title to a grantee, in these respects there is

•V. ^^^ r}^'
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no difference between an alien friend and an alien enemy. Fair-
fax's Devisee v. Hunter's Lessee, 7 Crauch, G03.

The law of nations recognizes the liberty of every government to
give to foreigners only sucli rights, touching immovable property
within its territory, as it may see fit to concede. Vattel, book 2, c.

8, sect. 114. In our country, this authority is primarily in the
States where the property is situated.

This brings us to the consideration of the treaty between the
United States and the Swiss Confederation, of the 25th of November,
1850. The fifth article, 11 Stat. 590, has been earnestly pressed
upon our attention, and is the hinge of the controversy between
the parties.

The first part of the article is devoted to personal property, and
gives to the citizens of each country the fullest power touching such
property belonging to them in the other, including the power to
dispose of it as the owner may think proper. It then proceeds as
follows :

—
"The foregoing provisions shall be applicable to real estate situate within

the States of the American Uiiiou, or within the cantons of the Swiss Confed-
eration, in which foreigners shall be entitled to hold or inherit real estate.

" But in case real estate situated within the territories of one of the con-
tracting parties should fall to a cit izenof the otlierj^artv^who^f^^
l2is being an ali^V, couldjiaLke__BeiTOJUed joJioldTuch ^op^ the ^ite
oj ill the cantonlnjAJiich it may-he situatedTthere shall be accorded toTITft

said heir, or other successor, sjichjerm as the laws of the State or canton will
permit to sell such property : he shall be at liberty at all times to withdiaw and
export the proceeds thereof without difficulty, and without paying to the gov-
ernment any other chaiges than those which, in a similar case, would be paid
by an inhabitant of the country in which the real estate may be situated."

It remains to consider the effect of the treaty thus construed upon
the rights of the parties.

That the laws of the State, irrespective of the treaty, would put
the fund into her coffers, is no objection to the right or the remedy
claimed by the plaintiffs in error.

The efficacy of the treaty is declared and guaranteed by the Con-
stitution of the United States. That instrument took effect on the
fourth day of March, 1789. In 1796, but a few years later, this
court said: "If doubts could exist before the adoption of the
present national government, they must be entirely removejLbv the
sixth article of theConstitution^hich provides that/^lxlltreaties"
rmade or which shall be made~umier tlieliuthority of the United
States, shall be the supreme law of the hnnl^ and the judges in every

' State shall be bound thereby, any thing in tlie Constitution or laws
of any State to the contrary notwithstanding.' y^'here^~cair"E5~no^
limitation on the power of the people of the tf^^d States. By a

-L (X%

1/
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*

their authority the State constitutions were made, and by their

authority the Constitution of the United States was established; and
they had the power to change or abolish the State constitutions or

to make them yield to the general government aild to treaties made
by their authority. A treaty cannot be tlic snjjreme law of t/ie land,

that is, of all the -United States, if any act of a State legislature can

stand in its way. If the constitution of a State (which is the fun-

damental law of the State and paramount to its legislature) must
give way to a treaty and fall before it, can it be questioned whether
the less power, an act of the State legislature, must not be pros-

trate ? It is the declared will of the people of the United States

that every treaty made by the authority of the United States shall

be superior to the constitution and laws of any individual State,

and their will alone is to decide. If a law of a State contrary to a

treaty is not void, but voidable only, by a repeal or nullification by
a State legislature, this certain consequence follows, — that the will

of a small part of the United States may control or defeat the will

of tlie whole." Ware v. Hylton, 3 Dall." 11)9.

It will be observed that the treaty-making clause is retroactive

as well as prospective. The treaty in question, in Ware v. Hylton,

was the British treaty of 1788, Avhich terminated the war of the

American Revolution. It was made wliile the Articles of Confed-

eration subsisted. The Constitution, when adopted, applied alike to

treaties "made and to be made."

We have quoted from the opinion of i\Ir. Justice Chase in that

case, not because we concur in every thing said in the extract, but

because it shows the views of a po\verful legal mind at tliat early

period, when the debates in the convention which framed tlie Con-

stitution must have been fresh in the memory of the leading jurists

of the country.

In Chirac v. Chirac, 2 Wlieat. 250, it was lield by this court that

a treaty with France gave to her citizens the riglit to jiurchase and

hold land in the United States, removed the incapacity of alienage

and placed them in precisely the same situation as if they had been

citizens of this country. Tlie State law was hardly adverted to,

and seems not to have been considered a factor of any inijjortanee in

this view of the case. The same doctrine was reattirmed tuueliing

this treaty in Carneal y. Banks, 10 Wheat. 181, 189, and with respect

to the British treaty of 1794, in Hughes v. Edwards, 9 Wheat. 489. A

I

treaty stijiulation may be etfectual to protect the land of an alien from

lorb.Mture hy escheat under the laws of a State. Orr v. Hodgeson,

4 Wlioat. 45.'Jl liy tlie British treaty of 1794, "all impediment of

alienage was absolutely levelled witli the ground despite the laws of

the States. It is the direct constitutional question in its fullest

conditions. Yet tin; Supreme Court held that the stipulation was
within the constitutional jtowcrs of the Union. Fairfax's Devisees v.

Hunter's Lessee, 7 Cranch, (527; see Ware v. Ilylton, 3 Dall. 212."
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8 Op. Att'ys-Gen. 417. Mr. Calhoun, after laying down certain

exceptions and qualitications which do not affect this case says:
" Within these limits all questions whicli may arise between us and
other powers, be the subject-matter what it may, fall within the

treaty-making power and may be adjusted by it." Treat, on the

Const, and Gov. of the U. S. 204.

If the national government has not the power to do what is done

by such treaties, it cannot be done at all, for the States are expressly

forbidden to "enter into any treaty, alliance, or confederation

Const., art. 1, sec. 10.

It must always be borne in mind that the Constitution, laws, an

treaties of the United States are as much a part of the law of ever

State as its own locaj__laws and constitution. This is a funda-

mental principle in our system of complex national polity. See also

Shanks v. Dupont, 3 Pet. 242; Foster & Elam v. Neilson, 2 id. 253;

The Cherokee Tobacco, 11 Wall. 616; Mr. Pinkney's Speech, 3

Elliots' Constitutional Debates, 231 ; The People, ex rel. v. Gerke «&;

Clark, 5 Cal. 381.

We have no doubt that this treaty is within the treaty-making

power conferred by the Constitution. And it is our duty to give it

full effect. We forbear to pursue the topic further. In the able

argument before us, it was insisted upon one side, and not denied

on the other, that, if the treaty applies, its efficacy must necessar.ily

be complete. The only point of contention was one of construction.

There are doubtless limitations of this power as there are of all

others arising under such instruments; but this is not the proper

occasion to consider the subject. It is not the habit of this court,

in dealing with constitutional questions, to go beyond the limits of

what is required by the exigencies of the case in hand. What we
have said is sufficient for the purposes of this opinion.

The judgment of the Court of Appeals of Virginia, so far as it

concerns the claim of the plaintiffs in error, will be reversed, and

the cause remanded for further proceedings in conformity with this

opinion; and it is So ordered.^

1 As to the effect of treaties upon the special provisions of inheritance laws with

respect to aliens, see Rixner's Succession, 48 La. Ann. 55gj_PpeI v. Shoup, 100 Iowa,

407 ; Wunderle v. Wunderle, 144 ill. 40. As to the treaty making power of the United

States in such cases, see People v. Gerke, 5 Cal. 381, infra, p. 583, and note.

^/V
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•Jj' DAVIS V. ELMIRA SAVINGS BANK.

C;"^* r ^ IGl United States, -275. 1895.

"A nO Ix March, 1893,. the Elmira National Bank, a banking association

rXXy\ ' ori^LMHzed under the laws of the United States, and doinij business in

ft I ^L*the »>tate of New York, suspeiidecj^ payuie nt, and the Coiuptroller of

r^ )^e Currency of the United States appointed Charles Davis, plaintiff

V^ . /V^i" error, the receiver thereof. The Elmira Savings Bank, which was

(JA incorporated under the laws of the State of New York, from Novem-
l^er, 1890, kept a deposit account with the Elmira National Bank,

ir and at the time of the appointment of the receiver of the latter cor-

A^ poratiou tliere was to the credit of tliis account of the Savings Hank
^

\ the sum of $42,704.07. The opening of the deposit account by the

J/^ ff Savings Bank was sanctioned by the general banking laws of the

'^ State of New York.

av

In the process of liquidating the affairs and realizing the assets of

'the National Bank all its circulating notes were provided for^ and the

receiver had on hand in cash for distribution among its creditors a

sum exceeding the amount due as aforesaid to the Savings Bank.

Thereupon the latter demanded of the receiver payment of the sum
to the credit of its deposit account in preference to the other credi-

tors of the National Bank, basing its demand on a provision of the

general banking law of the State of New York, which [gives savings

banks a preference in the distribution of the assets of any insolvent

bank, to the extent of its deposits, so far as sucli deposits are

autliorized].

j^ Y-» The receiver, under the authority of the Comptroller of the Cnr-

^^/rency of the United States, declined to accede to this demand, predi-

\V(p eating liis refusal on the i)rovisions of sections i\'2.'M\ anil r>L'42 of the

wA Revised Statutes of the United States, whicli [ilirect ratahlu distril)U-

A . tion of the assets of an insolvent National Bank among all creditors].

\r L. I" consequence of this refusal tlie Savings Bank brought an action

*

J^
//"ill the Supn-me Court of tlie State of New York to enforce the i)ay-

y \j^ r ment by preference, which action was resisted by the receiver.

Z' rvHjltimately the case was taken to the Court of Ap[)cals of the State

\ y^'ir j^i New York, where the claim of preference, asserted by the Savings

V )^J^ank, was maintained. Tlio case is reported in 442 N. Y^r/.jQ. To
' ' tliat judgnifiit tlu; present writ of error is prosecnlcT.

Ik, .JisricK WiiiTK, after stating tlie case, di-livrrcd the opinion

tlie court.

National banks are instrumentalities of tlie Federal government,

:at»Ml f(tr a j)ublic ])urpose, and as such necessarily sulijcct to tlio

/' uaramount antliority of the United States, It follows that an at-

ry^uqit, l)y a State, to define their duties or control the coifduct of

y

1/ U ts io^'^ A//
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their affairs is absolutely void, wherever such attempted exercise of

authority expressly conflicts with the laws of the United States, and
either frustrates the purpose of the national legislation or impairs

the efficiency of these agencies of the Federal government to dis-

charge the duties, for the performance of which they were created.

These principles are axiomatic, and are sanctioned by the repeated
adjudications of this court.

The question which the record presents is, does the law of thel

State of New York on which the Savings Bank relies conflict with]

the law of the United States upon which the Comptroller of thel

Currency rests to sustain his refusal ? If there be no conflict, the|

two laws can coexist and be harmoniously enforced, but if the con-

flict arises, the law of New York is from the nature of things in-

operative and void as against the doininant authority of the Federal
statute. In examining the question it is well to put in juxtaposition

a summary statement of the Federal and State statutes. The fli-st

directs the Comptroller " from time to time, after full provision has

been made for the refunding to the United States of any deficiency

in redeeming the notes of such association, ... to make a ratable

dividend of the money paid over to him ... on all such claims

as may have been proved." The second, the State law, directs

"the trustee, assignee or receiver" of "any bank or trust company
which shall become insolvent "to apply the assets received by him,
" in the first place to the payment in full of any sum or sums of

money deposited therewith by any savings bank, but not to an
amount exceeding that authorized" by law.

It is clear that these two statutes cover exactly the same subject-

matter. Both relate to insolvent banks ; both ordain that the right

of preference on the one side and the duty of ratable distribution on
the other shall only result from insolvency ; both cover the assets of

such banks coming, after insolvency, into the hands of the officer

or person authorized to administer them. It is equally certain that

both statutes relate to the same duty on the part of the officer of the

insolvent bank ; the one directs the representative to make a ratable

distribution ;
the other requires, if necessary, the application of the

entire assets to payment in full, by preference and priority over all

others of a particular and selected class of creditors therein named.

"We have, therefore, on the one hand, the statute of the United
States, directing that the assets of an insolvent national bank shall

be distributed by the Comptroller of the Currency in the manner
therein pointed out, that is, ratably among the creditors. We have
on the other hand, the statute of the State of New York giving a

contrary command. To hold that the State statute is operative is to

decide that it overrides the plain text of the act of Congress. This

results, not only from the fact that the two statutes, as "we have said,

cover the same subject-matter, and relate to the same duty, but also

cause there is an absolute repugnancy betwe'^n their provisions,

^.^^UATS 4yz^ IHH^
,
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that is, between the ratable distribution, commanded by Congress,

and the preferential distribution directed by the law of the State of

New York.

The conflict between the spirit and purpose of the two statutes is

as pronounced as that which exists between their unambiguous letter.

It cannot be doubted that one of the objects of the national bank

system was to secure, in the event of insolvency, a just and equal

distribution of the assets of national banks among all unsecured

creditors, and to prevent such banks from creating preferences in

contemplation of insolvency. This public aim in favor of all the

citizens of every State of the Union is manifested by the entire con-

text of the national bank act.

Judgment reversed and case remanded to the Court of Apjjeals of
the State of New York with instructions to remit the cause to

the court in which it originated ivith directions to dismiss the

action.



SECT. I.] TAYLOR V. PLACE. 79

CHAPTER III.

DEPARTMENTS OF GOVERNMENT.

Section I.— The Legislative Department.

TAYLOR V. PLACE. / ] Ay^ ^
4 Rhode Island, 324. 1856.

'

\ "iC

Ames, C. J. The substance of this case is, that after the plaiiitiff^''^ I

had, in the regular course of judicial proceeding in the Cotirt of Qjoml f \r^ I

raon Pleas for the County of Providence, obtained a verdict againstA[1(^ --l/^
the defendants for a sum sufficient to pay their first judgment against '^yP
the Oneco Manufacturing Company, and within the amount ascer-^/iA'

tained to be in the hands of the defendants by their affidavits a

garnishees, the General Assembly interfered by their vote ; ordered
the judgments in the former suits to be opened for the purpose of

allowing, and allowed the defendants to make new affidavits as gar-

nishees therein with effect, on the ground that the old ones were in-

correctly made through accident or inistake
; and set aside the verdict

in this cause, and granted a new trial therein, in order that the gar-

nishees might avail themselves of their new affidavits upon the new
trial thus granted to them. By force of this vote of the Assembly, the
verdict of the plaintiffs was set aside ; a new trial of this cause was
had by the defendants ; new affidavits were filed by them, exonerat-

ing themselves from the liability which they had incurred by the

old ones ; and the consequence has been, that the same court under
whose direction, and according to law, a verdict in this cause was
obtained by the plaintiffs, has been obliged to render a judgment
therein for the defendants.

It is hardly necessary, perhaps, after stating the purpose and effect

of this vote, to use arguments or to cite authorities to show that tlius

to set aside a verdict and grant a new trial in a suit at law, which
the frame of statutes, or even binding rules of practice place beyond
the power of the court in which the cause is pending, or of any court

of law, is the exercise of judicial power; that to deprive one party
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to such a suit of au advantage that he has obtained over the other

from the mistake of the Latter, or from an accident that has befalleu

liini, is the exercise of judicial power; and that, finally, as the means

to such relief, to open judgments or decrees obtained in a court, and

to allow the substitution of a new, or the amendment of an old sworn

answer, either in j)roceedings at law or iu equity, for the purjKise

and with the effect of reversing the relative condition of the parties

to a pending suit, dej)endent upon the effect of that answer, is an

exercise of judicial power. In the cause before us, all this has been

done by a vote of the General Assembly ; and, in the analysis of this

vote just given, we have described, most aptly, the substance of a

decree of a court of chancery, when exercising, in a case of accident

or mistake, and after solemn hearing, its high judicial functions over

proceedings at law. The difference between the decree, as it would

be in such a case, if a proper one for relief, and the vote in question,

^s not in favor of the latter ; for, whereas the decree could act only

upon the parties to the suit, the vote directs and controls the action

of the legal tribunal itself.

In some cases, it is difficult to draw and apply the precise line

separating the different powers of government which, under our

political systems, Federal and State, are, without exception, carefully

distributed between the legislative, the executive, and the judicial

departments. To some extent, and in some sense, each of tlie powers

appropriated to different dej)artments in the above distril)Uti()n, must

be exercised by every other department of the government, in order

to the proper performance of its duty. As illustrated by ]\Ir. Justice

McLean, in giving the judgment of the supreme court of the United

States, in the case of Watkins v. Holman et id. 16 Pet. GO. 01 — '"The

executive, in acting upon claims for services rendered, may be said

to exercise, if not in form, in substance, judicial power. And so

a court, in the use of a discretion essential to its existence, by the

adoption of rules or otherwise, may be said to legislate. A legis-

lature, too, in providing for tlio payment of a claim, exercises a

power in its nature judicial ; but this is coupled with tlie i)aramount

and remedial power." In an early case, whidi we shall have occasion

hereafter to use for anotlier purpose, the question came before the

courts of the United States, under tl»e clause of the Constitution of

the United States distributing the different powers of the Federal

government amongst its different dei)artments, wlietlier a jtower,

lodged, by an act of Congress, in the Circuit Courts of the United

States, to inquire into and to take evidence of the claims of invalid

])ensioners, and to transmit tlie result of tlieir impiiries to the secre-

tary of war, for his action and that of Congress thereon, wx\s judicial

power, and so the exercise of it imperative upon the circuit jndges.

The unanimous opinion of the Circuit Court for the District of New
York, then consisting of Jay, chief justice, Cushing. justice, and

Uuane, district judge ; of the Circuit Court for the District of Pcun-
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sjlvania, then consisting of Wilson and Blair, justices, and of Peters,

district judge ; and of the Circuit Court for the District of North
Carolina, then consisting of Iredell, justice, and of Sitgreaves, dis-

trict justice; — was, that the power thus vested was 7iot judicial, and
that consequently they were not bound to exercise it. Tlie reasons

given by them were, in substance, that the act of Congress did not

contemplate this power as judicial, inasmuch as it subjected the

decisions of the courts, in the matter to which it related, to the con-

sideration and suspension of the secretary of war, and again to

the revision of Congress ; whereas, by the Constitution, neither the

secretary of war, nor any other executive officer, nor even the legisla-

ture, were authorized to sit, as a court of errors, on the judicial acts

or opinions of the courts of the United States. The judges compos-
ing the Circuit Court of New York, however, consented, on account of

the benevolence which had dictated the passage of the pension act in

question, 'personally to execute the duties imposed upon them in the

character of commissioners appointed by official instead of personal

descriptions ; deeming themselves at liberty, as individuals, to accept

or decline the office thus tendered to them. See the opinions in the

note illustrating Hayburn's Case, 2 Dallas, 410, 411, 412, and in 1

Curtis's Decis. Sup. Ct. U. S. 9, 10, and 11. In Watkins v. Holman
et al. before quoted, the question arose before the Supreme Court of

the United States, under the constitution of Alabama, containing a
like distribution of powers with our own, whether an act of the legis-

lature of that state, authorizing an administratrix residing in another

State, to sell and convey, by certain attorneys named in the act, the

real estate of her intestate husband in Alabama, for the payment of

his debts, her attorneys giving bond with sureties for the faithful

payment of the proceeds of sale to the administratrix, '' to be appro-

priated to the payment of the debts of the deceased," was o. judicial

act, and so within the inhibition of the constitution of Alabama.
The court held the act to be valid, as the exercise, not oi judicial, but
of legislative power ; the act providing a special remedy, merely, for

a case which, on account of its circumstances, though within the

spirit, was not within the letter of the general statute of Alabama,
which directed the mode in which the real estate of a deceased debtor

should be sold and applied to the payment of his debts. Again, in

the late case of United States v. Ferreira, 13 How. 40, 48, tho

same court held that an act of Congress, empowering the district

judge of Florida, under the treaty with Spain of 1819, commonly
called the Florida treaty, to examine and adjudge claims for in-

juries made by the Spanish inhabitants of Florida, provided for by
a clause in that treaty, and to report his decisions, if favorable to the

claimants, with the evidence, to the secretary of the treasuiy, for h)s

discretionary action thereon, did not confer upon the district court of

Y\oy\(\.^ judicial power, in the sense of the Constitution of the United
States, in that matter; and hence, that no appeal from the award of

6
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the judge, thus acting merely as a commissioner, could be brought to

the Supreme Court of the United States. The court followed precisely

the line of reasoning which must have been adopted by the judges

in Hayburn's Case, in 1792, as illustrated by the opinions given in the

note to that case, which the court recite at large. In the opinion of

the court, delivered by the present venerable chief justice, he says :

<"* The powers conferred by these acts of Congress upon the judge, as

well as the secretary, are, it is true, judicial in their nature ; for

judgment and discretion must be exercised by both of them. But it

is nothing more than the power ordinarily given by law to a commis-

sioner appointed to adjust claims to lands or money, under a treaty;

or special powers to inquire into or decide any other particular class

of controversies in which the public or individuals may be concerned.

A power of this description may constitutionally be conferred on

a secretary as well as a commissioner, but is not judicial in either

case, in the sense in which judicial power is granted by tlie Constitu-

tion to the courts of the United States ;

"' and see American Ins. Co.

V. Canter, 1 Pet. 511 ; Benner v. Porter, 9 How. 235 ; United States

9. Kitchie, 17 How. 533, 534.

On the other hand, it may safely be said, that to hear and decide

adversary suits at law and in equity, with the power of rendering

judgments and entering up decrees according to the decision, to be

executed by the process and power of the tribunal deciding, or of

anotlier tribunal acting under its orders and according to its direction,

is the exercise oi judicial power, in the constitutional sense ; and that

it is so, whether the decision be final, or subject to reversal on error

or appeal. It is precisely thus that the great exemplar of constitu-

tional law, the Constitution of the United States, defines this ])ower
;

for, after vesting, by tlie first section of its third article, " the judicial

power of the United States," in ''one supreme court, and in such in-

ferior courts as Congress may, from time to time, order and estab-

lish "
; and after, in the same section, fixing the tenure and mode of

compensating the judges of the courts of the United States ; it pro-

ceeds, in the second section of the sanu^ article, to define tliis i)ower,

by stating the cases and coutrorersies in law and equity, and of

admiralty and maritime jurisdiction, to which, from the nature of

the questions in-^^olved in them, or of the princij)les of decision to be

ftpjjlitid to tliem, or from the eliaracter or citizenship of the jjarties

to them, or to be affected by them, this power, whetlier original or

appellate, shall extend. In Osborn r. The Bank of tlio United

States, Wheat. 319, Chief Justice Marshall, in delivering tl»o

opinion of tlie court, after saying that the second article of the Con-

stit'ition vests the whole executive power in the President, ;md that tlio

third article, auKJiig other things, declares, "that the judicial power

shall extend to all cases in law and equity, arising under this Con-

stitutifju, the laws of the United States, and treaties made, or which
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shall be made under their authority," thus speaks of the effect and
extent of the latter :

" This clause enables the judicial departmont to

receive jurisdiction to the full extent of the Constitution, laws, and
treaties of the United States, when any questioji respecting them shall

assume such aform that the judicial power is capable of acting upon it.

That power is capable of acting only when the subject is submitted to

it by a party who asserts his rights in the form jirescribed by law.

It then becomes a case; and the Constitution declares that the
judicial power shall extend to all cases arising under the Constitu-

tion, laws, and treaties of the United States." The judicial power
is exercised in the decision of cases; the legislative, in making
general regulations, by the enactment of laws. The latter acts from
considerations of public policy ; the former is guided by the plead-

ings and evidence in the case. Per Mr. Justice McLean. State of

Pennsylvania v. Wheeling and Belmont Bridge Co., 18 How. 440.

Indeed, laws and courts have their origin in the necessity of rules and
means to enforce them, to be applied to cases and controversies within
their jurisdiction ; and our whole idea of judicial power is, the power of

the latter to apply the former to the decision of those cases and con-

troversies. To affect to decide, or to control the decision, of a
case or controversy which has arisen at law or in equity, or to inter-

fere with its progress, or to alter its condition in any way, is to

assume the exercise of judicial power; and that, too, although the

subject of the case or controversy might have been such in its nature,

that the legislature could have acted upon it, had it seen fit, without
the aid of the courts.

Such a jurisdiction was familiarly exercised by the General Assem-
bly, during the Colonial period of our history, and after we became a
State, down to the adoption of our Constitution in 1843, and even,

though more unfrequently, since. That the Assembly may not have
pursued the principles, or adopted the precise mode of relief in such
a court ; that it acted directly upon the court, instead of upon the
parties plaintiff proceeding in it, might have arisen either from for-

getfulness of the principles and practice of a court of chancery, or

from that forceful disposition which a departed statesman deemed
would naturally accompany a legislative body, vested with, or assuming
to exercise, judicial power. Alexander Hamilton, Federalist, No. 83,

page 325, 6th edition.

Has the General Assembly of this State, under the constitution, the
right to exercise judicial power? or, is the exercise of such power
prohibited to it by the constitution ?

If the law-making department in our government, has also the

power to interpret and to enforce their interpretation of the laws,

either acting wholly by itself, or by directing and controlling, as a

superior tribunal, all other tribunals of the State, every friend to
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a settled and well-ordered administration of justice amongst us—
every lover of free government itself— has, indeed, cause to mourn.
It was the celebrated maxim of Montesquieu, that "there can be no

liberty where the legislative and executive powers are united in the

same person or body of magistrates ;" or, "if the power of judging

be not separated from the legislative and executive powers." For
the first part of this maxim, the reason, tersely given, is, " because

apprehensions may arise lest the same monarch or senate should

enact tyrannical laws, to execute them in a tyrannical manner;" and
for the latter portion of the maxim, " if the power to judge be joined'

with the power to legislate, the life and liberty of the subject

would be exposed to arbitrary control, for the judge would then be

the legislator; if, to the executive power, the judge might behave

with all the violence of an oppressor." If this distinguished politi-

cal critic derived this maxim from the British Constitution, " as,"

to use his own expression, " the mirror of political liberty " in his

day, how are we to regard it, illustrated and enforced, as it has been,

in the Federal Constitution, and in every State constitution of these

United States, whether framed and adopted by those who sat by the

cradle, or by those who have ministered to the generous manhood of

our freedom.

The question before us is, substantially, whether, when in 1843,

the people of this State adopted a constitution, they attended to this

truth, and heeded this warning so long before given, and constantly

standing before them ; or whether, leaving tlie General Assembly in

the possession of full judicial power, as well as of legislative, and

nearly of executive, this constitution— declared in the first para-

graph of '\t?, first article to be of paramount obligation in all legislar

tive, as well as judicial and executive proceedings— was set up by

them as a mere " parchment barrier " against the enterprising ambi-

tion of the legislative department of the government, which us

a court, could expound away every restriction imposed upon it as a

legislature f

This can properly be ascertained only by attention to the clauses

of the constitution bearing upon this subject; by taking into view

their origin and received construction when adojjted, if they had any;

and by the application to them of the usual rules of interpretation.

These clauses are, —
First. Section 1, article 4; which declares, that "this constitu-

tion shall be the supreme law of the State, and ani/ l>nc inconsistent

therewith shall be void."

Srcnnd. Section 1, article 3; wliich provides, that "the ])o\vers of

the gfjverninent shall be distribntcil into three departments; the

legisl.'itive, executive, and judicial."

Third. Section 2, article 4; which vests "the legislative power,

undrr this constitution," "in two houses, tlie one to l)e cal]<'d the
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Senate, and the other the House of Eepresentatives ; and botli

together, the General Assembly."

Fourth. Section 1, article 7; which vests "the chief executive

power of this State " " in a governor, who, together with a lieutenant

governor, shall be annually elected by the people."

Fifth. Section 1, article 10; which is in these words: ''The judi-

cial power of this State shall be vested in one supreme court, and in

such inferior courts as the General Assembly may, from time to time,

ordain and establish." Also, in the same connection, sections 4 and
6 of this article, declaring in substance, that the judges of the

supreme court " shall be elected by the two houses in grand com-
mittee ;

" that "each judge shall hold his office until his place be

declared vacant by a resolution of the General Assembly to that effect,

which resolution shall be voted for by a majority of all the members
elected to the house in which it may originate, and be concurred in

by the same majority of the other house ; " and which declare that "such
resolution shall not be entertained at any other than the annual ses-

sion for the election of public officers ; and, in default of the passage

thereof at said session, the judge shall hold his place as is herein

provided ; but a judge of any court shall be removed from office, if,

upon impeachment, he shall be found guilty of any official misde-

meanor ; " and which further provide, that " the judges of the

supreme court shall receive a compensation for their services, which
shall not be diminished during their continuance in office." Also,

section 3, article 14, giving to the supreme court established by the

constitution, the jurisdiction of the supreme judicial court, existing

at the adoption of the constitution.

Sixth. And in special reference to the vote before us, section 2,

article 10, "The several courts shall have such jurisdiction as may,

from time to time, be prescribed by law. Chancery powers maij he

conferred on the supreme court, but on no other court to any greater

extent than is now provided by law ;
" and

Lastly. Section 10, article 4; which declares, that "the general

assembly shall continue to exercise the powers they have heretofore

exercised, ttnless prohibited in this constitution.''^

We have purposely arranged these clauses of the constitution

together, because they all relate to the subject we are considering,

and must be viewed and construed in their bearings upon each other,

if we would arrive at the result, — their true meaning as a whole.

Looking at them in this way, no one at all familiar with such sub-

jects, and the established principles which govern them, can, we
think, fail to perceive the unity of design and purpose manifested in

them. The powers of government, which, under the old charter, as

under all the old Colonial charters in this countrj'', had been aggre-

gated in the general assembly, as it was called in most of them, and
in ours, and in the general court, as in some, were distributed among
the appropriate departments, that thus a just balance of power might
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obtain among all ; the judiciary, the weakest, and therefore, the

safest depository of snch power, to control the tendency to excess of

action in every other department, and especially to check encroach-

ment upon the just limits of its own. The charter, which was well

enough for the feeble colony of doubly persecuted Independents to

whom it was granted,— nay, in the noble purpose of "the experi-

ment '' which it announced, a boon of freedom to all, — had been out-

grown by the necessities of the crowded, ricli, and flourishing State.

The immense amount of property here in action, as it is technically

called, complicated with contracts, trust settlements, and special

equities, required, for the purposes of justice, a much nicer and more
systematic judicial administration than the comparative poverty and
simplicity of the sparse population of Colonial da^'S. In the mean-
time, the world-famous maxim of Montesquieu concerning the dis-

tribution of the powers of government in order to freedom, of which
we have spoken, had not only been announced by that great political

critic, and been received with acclamation by the enlightened states-

men of Europe and our own country, but, what is of more importance to

the matter before us, had been acted upon in every one of the numerous
State constitutions of the United States, as well as in the Federal Con-

stitution, for the avowed purpose of securing, and as necessar}' to

secure, the safety of the life, liberty, and property of the citizens.

Such a separation of the powers of government, between its diiferent

departments, had, when our constitution was adopted in 1843, and
long previous, its well-known history, and its long and firmly

established meaning and purpose ; and he wlio shuts his eyes to

these, in construing the com{)rehensive and apothegmatic clauses of

such an instrument, shuts his eyes to the only light which is strong

and diffused enough to enable him to perceive their just interpreta-

tion. It is quite evident, too, that this distribution of jiowcrs was,

in our constitution, made for the special purpose of de[)riving the

general assembly of their long exercised judicial power, which,

rightly or wrongly, that body had assumed under the charter. Tlie

executive power liad been nominal, merely, under tlie charter; and

the constitution extends it very little. Iso jealousy of it, or of its

assumption by the enterprising and all-absorbing legislative depart-

ment of the governn)ent, did or could exist. It was the assumption

of judicial power by the General Assembly, which must have been

specially aimed at by this clause of distribution ;
— a power grown to

be of great importance, as controlling the large and increasing

' property amassed in the State, and the complicated interests in it,

which, from time to time, rfquired to be judicially ascertained and

a<ljusted. As a groundwork for this doj)rivation, and to meet the

new exigency, tlio judges of the supreme court, who uiidcM- the

charter, had, like all other officnrs, boon of annual ajtpointmont by

the general assembly, were endowed wiMi a tirnior t«'nnro, — that of

good behavior, — unless removed by tho joint vote, in separate
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houses, of a majority of those elected to the general assembly in each,

passed at the May session, when the members came to the Assemljly

fresh from the people, and before legislative factions could have

time to be formed, or to grow unscrupulous in their action against

the judges. To the firmer tenure of the members of the court, was
united, by the constitution, for the sole purpose of making them
independent of the legislative body, this quality in their compensa-

tion ; that whatever the compensation was, upon which they had
consented to accept office, it could not be dimitiished by the general

assembly, during their continuance in office. Again the assembly

might increase the jurisdiction of this court, under the general pro-

vision, "that the supreme court shall have such jurisdiction as

may, from time to time, be prescribed b>/ lata;'' but that body was
forbidden to diminish it. As we have seen, this court was endowed,

b?/ the constitution, with " the same jurisdiction as the supreme judicial

court" had, at the time of the adoption of the constitution, as well

as with jurisdiction over all causes pending in, or which might, by

existing laws, be appealed to it. In the same direction, and for the

same purpose, the General Assembly, though empowered to confer

full chancery powers upon this court, were expressly prohibited from

conferring them upon any other. The plain import of all this, when
compared, as it should be to understand it, with the state of things it

was intended to remedy, is, that the people of the State, when they

adopted this constitution, desired to have, in their court of last resort,

so far as such better constitutional provision would enable- it, an

educated and independent judiciary, with a comparatively stable

tenure of office, and with a jurisdiction, which whilst it could not be

diminished by the legislature, so as to be powerless to resist it, might

be increased by it to any extent which the wants of the people might

require.

We have thus carefully and fully gone through with the reasons

and authorities which bear, or are deemed to bear, upon two of the

questions raised in this case ; because, as we have had occasion to

say before, at this very term, we should not feel justified in declaring

the act of a coordinate branch of the State government unconstitU'

tional and void, unless it plainly so ajypeared to us; and because we
are solicitous, that upon so important a subject, and one in which we
ai'e asserting the constitutional power of our ou-n department against

the encroachments of another, not only to he, but to seem to be, in the

right. In a case so clear from doubt as this is, we should be

equally unworthy of the post of duty in which we are placed by the

Constitution, if we swerved from the duty which that post devolves

upon us, either from want of a just attention to, or a just sense of,

the rights of litigants before us, oppressed by an unlawful exercise

of power by the assembly, or from a false delicacy growing out of

the conflict of power involved in the case between the legislative de-
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partment of the government and our own. It is the coristitiition

which speaks through us, and not we alone, when we declare, as we

now do, tliat the vote and resolution of the General Assembly, passed

at the January session, 1S54, upon the petition of Raymond G. Place

and JasDu T. Place, and certified to us by the court of common pleas,

for the county of Providence, is unconstitutional and void ; and we
hereby remand this cause to said Court of Common Pleas, now in

session at Providence, with directions to said court to proceed therein

according to this decision ; and order the clerk of this court forth-

with to certify to said court this, our decision, together with the

costs of the cause iu this court. <^

5 Iowa. 491. 1857. V^^yK ' ^
IxDiCTME>-T for selling intoxicating liquors, ^vithout having ob-

tained a license, in accordance with the act entitled "an act to license

and regulate the sale of malt, spirituous, and vinous liquors, in the

State of Iowa," approved January 20, 18.")7. A demurrer to the in-

dictment was overruled, and defendant having i)leaded not guilty,

and submitted his cause to the court, was found guilty, and adjudged

to pay a fine of fifty dollars and costs of suit. Defendant appeals.

Stockton, J. The question nuide upon the demurrer to the indict-

ment, is whether the facts alleged constitute a i)ublic offence. The

defendaTit is charged with vending and retailing sjiirituous li(piors

and intoxicating drinks, without having first complied with the con-

ditions and obtained license, as required by the first section of the

act entitled " an act to license and regulate the sale of malt, spirituous

and vinous liiiuors in the State of Iowa," approved January 29, 1857.

This act authorizes the county judge of any county, to issue a

license to any person, making application according to its provisions,

for the sale of malt, spirituous and vinous liquors ; and i)rovides for

the punishment of any person selling without a license. By the

seventeenth and eighteenth sections, it is provided, that the act

entitled " An act for the sui)pression of intemi)erancc,'' approved

January 22, IS.");"}, is not repealed in any county of the State, unless

the j.eople of sncli county shall, by vote taken upon the question of

licensing the sale of spirituous or vinous liquors, adopt tlie said act

of January 20, 18.")T; and if a majority of the legal voters in any

county shall vote in favor of the act, then the comity judge shall

proceed to issue litiense, as by the said act is provided.

It is not averred in the indictment, nor does it in any manner

api>ear in the pleadings or evidence, that the act of January 20, ISHT
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I
oIl^Ml V(the license law), has been adopted by a majority of thr;16^al vote

of Des Moines County; nor that the question of adopting the saii., ,

has ever been submitted in said county to a vote of the people. ^m^A^
question is, however, made in the argument, upon the fact tliat \J\M

not averred or shown by the record that the act had been adopted/-^ A/^
The constitutionality of the act, is the only question argued before-^ .

us, and the only one we are called upon to decide.

In Santo v. The State, 2 Iowa, 203, it was held that the eighteenth

section of '* the act for the suppression of intemperance," approvetl *^

January 22, 1855, which provided for submitting to the people of tli^P^
State the question of prohibiting the sale of intoxicating liquors,

was not a submission in its largest and broadest sense of the ques-(

tion, whether the act aforesaid should become a law; that such a
submission would have been unconstitutional and void ; that '• the

General Assembly cannot legally submit to the people the proposition

whether an act shall become a law or not

:

no power, in their primary or individi

They must do this by their representatives."

This decision is in conformity with that of Kice v. Foster, 4 Har-
rington, 492, in which it is said: "The legislature is invested with,( ^^^
no power to pass an act which is not a law in itself, when passed, and QIj^^*"^
has no authority as such, and is not to become or be a law, until it kjo

^^
»,rj

shall have been created and established by the will and act of some

not ; and that the people have///

t

lual capacity, to make laws.,/

other persons or body, by whose will, also, existing laws are to be ^y'
repealed or altered and supplied.

To the same purport is the decision in Thorne v. Kramer, 15 Barb/jjJ' ' r.\i

112. The constitution of the State of Xew York provided that "the"^> aa/^-^'^
'

legislative power of the State should be vested in a Senate audt/f
Assembly." The court say :

" The law making power being thus in-

trusted to the Senate and Assembly by the Constitution, it cannot|

according to any fair construction of that instrument, be also lodged ^-
with, or transferred to, any other body. The members of the Senatd^*'^^,
and Assembly are elected by their constituents for the important ^ '

j,/-.^-^^'''^

foiduty of making laws. It is to be presumed they are chosen
their wisdom, integrity, experience, and fitness. Upon what principle, . xy*^'^\S
then, can the representatives transfer to any other person or persons ^ n

"""'"'^

the power of making, or what is tantamount, the power of breatliing-tA^ -<j
life and efficacy into laws ? " See also Parker v. Commonwealth, G v"'^'^^^
Barr, 507 ; Bradley y. Baxter, 15 Barb. 122
The position seems to us too clear to admit of any doubt, that if/

the act of January 29, 1857, receives its vitality and force from a vote'

of the people, such vote is an exercise of legislative power, and tl.«fj[^

law is unconstitutional and void. The legislative power is vested in

the General Assembly, and can be exercised by that body alone. It

is to be observed, that the question of the adoption of the act is no
submitted to a vote of the people of the whole State, and is only to

be voted upon by the people of any county, upon the order and direc
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tion of the county judge, on the petition of one hundred of the k^gal

voters of the county. Two effects are given to a vote in its favor:

1. If the act is adopted by a majority of the legal voters of any

county, then the "act for the suppression of intemperance," approved

January 22, 1855, is repealed in such county. 2. The county judge

is to issue licenses for the sale of malt, spirituous and vinous

liquors, to any one making the necessary application.

Under the "act for the suppression of intemperance," approved

January 22, 1855, the rule of law was total prohibition of the manu-
facture or sale of intoxicating liquors. This had become the estab-

lished policy of the State ; the prohibitory law had received the sanction

of each department of the State government, legislative, executive and

judicial. If any other indorsement was requisite it was not wanting,

when it received at the hands of the people of the State, by their vote

in its favor at the April election, 1855, the emphatic impress of their

approval. The act of January 29, 1857, iindertakes to change this

rule of law, and to inaugurate a different policy. It attempts to ab-

rogate the uniform operation, and, consequently, the force and validity,

of a law general in its nature, and intended to secure the entire pro-

hibition of tlie sale of intoxicating liquors in the State, and to provide

for licensing the sale thereof, in any county of the State desiring the

change, not by virtue of an act of the legislature passed into a law,

according to the forms of the constitution, but by the vote of a majority

of the people of such county expressed at the polls.

We cannot be mistaken in interpreting tliis act, and the proceed-

ings authorized by it, to be in effect the repeal of one law, and the

enactment of another, by a vote of the people. The question does

not differ essentially from that decided in Rice y. Foster, supra, in

which it is held that a reference to the decision of the people at the

polls, of tlie question whether license shall be granted or not, and

according to their decision in any county, continuing or repealing

therein the former law, and substituting the new one in its place, is

a plain surrender to the people of the law making power. A law can

no more be repealed than it can be made by the vote of the people, and

the fact of a majority of the votes being cast in favor of license can

have no more effect in repealing the prohibitory liquor law, than it

can have in authorizing the county judge to issue license. It is true

that the vote, authorizftl under the act of 1857, is not to be taken

directly upon the question, whether the act shall or shall Tiot become

a law. It is to be taken, however, upon a qm-stion, the adoption of

whicli by the people of a county, is to give all its force and opera-

tion to the law, whether for the repeal of the former prohibition, or

for authorizing the issuing of license by the county judge. No rule

of conduct in referenct; to tlu; subject matter of the art is established

or changed by it, until it is adoitted by the p(>ople of any county. It

does not occur, as was held by a majority of the court, in Santo /•. The

State, under the act of January 22, 1855, that the law is to take effect
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and be in full force. Whatever may be the result of the vote, and
even without such vote, it receives its vital force in this case from
something outside of the will of the legislature.

[The remainder of the opinion deals with the objection to the

statute that it is not of uniform operation, and Wright, C. J., dissents

from the opinion of the majority on that point.]

It results from the foregoing considerations, that the act entitled,

" An act to license and regulate the sale of malt, spirituous and vinous
liquors, in the State of Iowa," approved January 29, 1857, is uncon-
stitutional and void. The defendant's demurrer to the indictment
against him for selling liquors, without having first obtained a license,

as required by such act, was improperly overruled, and the judgment
of the District Court will be ^

\f^
ALBY V. WOLF. t

,

14 Iowa, 228. 1862. \J .

Wright, J". Plaintiff declares in trespass for that defendants

wrongfully took and drove away certain personal property, belonging|^

to said plaintiff, of the value, &c. The second clause of the answer,

justifying, avers that the county of Jones, on the first Monday inL,

April, 1855, did, by a majority vote, on a question duly submitted,

decided in favor of restraining swine and sheep from running at

large; that after this, the property in question (swine) was found

running at large, upon the premises of the defendant. Palmer, who
gave notice to his co-defendant. Wolf, a constable, that Palmer took

tliem into possession; and Wolf, after due notice, advertised and sold (^ -^ ,\
them. To this part of the answer there was a demurrer, which was " ^"^ -'

sustained, and defendants appeal.

The vote referred to was taken under § 114 of the Code, which pro-

vides that the county judge may submit to the people of his county

the question, whether stock shall be permitted to run at large, or at
, \

what time it shall be prohibited. By the act of January, 28, 1857, r
ch. 193, the manner of enforcing this law, after an affirmative vote, i

pointed out; and it was under this that defendants proceeded in sell

ing this stock.

Plaintiff claims that this law is in conflict with § 6, art. 1, of th

Constitution, which declares, that "all laws of a general nature shall

have a uniform operation;" and for the further reason, that i

depends for its validity upon the vote of the people, and is not th

expressed will of the legislature.

Neither of these positions is tenable . They utterly mistake the

1 Ace. Barto v. Himroil, 8 N. Y. 483.
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intention of the constitutional provision quoted, and misapprehend

the scope and spirit of the decisions, in this and other States, which

hold that the legislature cannot refer to the people the question

whether a particular act shall become a law. In all the cases referred

to, it will be found, that as in Thome v. Cramer, 15 Barb. 112, and

Bradley v. Baxter and others, id. 112, the question submitted was

whether or not a proposed law should become operative. Thus, in

the first case cited, it was provided by the statute that "the electors

shall determine, by ballot, at the annual election to be held in

November next, whether this act shall, or not, become a law." If a

majority voted against it, then it was to be null and void
; if for it,

then it was to take effect on a day named. And such legislation

was expressly condemned by this court in Santo v. The State, 2 Iowa,

165, which was recognized and followed in Geebrick i'. The State, 5

id. 491. The law in question, however, is not obnoxious to this

objection. The popular will is expressed under and by virtue of a

law that is in force and effect, and the people neither make nor

repeal it. They only determine whether a certain thing shall be done

under the law, and not whether said law shall take effect. The law

had full and absolute vitality, when it passed from the hands of the

legislature and the people, under the " rule of action " therein given

for their government, proceeded to act. The same rule — the same

];i\v — was given to all the people of the State, to all parts of it ; the

same method for taking the vote was presented for all the counties

;

the same penalties were attached. As a result of the vote, a different

regulation, of a police nature, might exist in one county from what

existed in another; just as, under the same section (114), one county

might determine, by a popular vote, that a higher rate of tax should

be levied than that provided by the general law, wlu'u the county

warrants were depreciated, while another voted against it. 8o it is

in principle like the provision which submits the question, whether

money should be borrowed to aid in the erection of public buildings.

One county might decide in favor of such loan, while another rejected

it; and yet the law, under which they vote, is operative, and in full

effect. Not only so, but it gives a uniform rule to all the jjcople, and

all the counties alike.

The case of Geebrick v. The State, sujira, is principally relied upon

to maintain this ruling. The writer of this opinion dissented from

•some of the views expresse<l in that case; and, without now examin-

ing it in detail, it is suffit;itMit to say that it cannob.fairly be construed

into an autliority for declaring this vote invalid. The substance of

that decision, when divested of some of its reasoning (not necessary

to the deci.sion of the cause), is "that a law can no more be repealed

than it can hi', made by a vote of the people." As to this ])ro))osition,

we entertain no doubt. But § 114 of the Code does not give the

]ief.ple the power, by their vote, to do either. It simply declares that

they niay determine for themselves, in th'; several co\intiea, whether
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a particular police regulation shall, or shall not, be adopted. The
law is entirely complete, in all its parts; and whatever their vote, it

still has operative force and effect. The distinction, to our minds, is

clear, broad and unquestionable.

The law does not contemplate that the officer shall have a process

to make the sale contemplated. As he does not justify under a
written process, therefore, there was none to attach to his plea of

justification.

The second section of the act of 1857 is retrospective in its opera-

tion, and applies to votes taken before, as well as after, its

passage. Eeverstd.

STONE V. CITY OF CHARLESTOWN.

114 Massachusetts, 214. 1873. I

Gray, C. J. These petitions are filed under the concluding sec-a- ftj*

tions of the Sts. of 1873, cc. 286, 314, respectively, annexing the cityv ^

of Charlestown and the town of West Roxbury to the city of Boston.

The petitioners seek to have the election and balloting by which '' ujl

those acts have been accepted by the municipalities immediately! *J^
affected declared void, for various reasons, many of which api)ly/^ jtr
equally to both petitions, and the two cases may be conveniently tVy a

disposed of in one opinion. "^v jj
1. One of the principal objections made to the validity of the pro- ir '^ ^

ceedings in each case is that the statute in question, being in terms ^i/\ ^^
to take full effect only upon the condition of its approval and accept- -Lr

i . » '

ance, in the one case by the cities of Boston and Charlestown, and '^
^j(/ "V

in the other by the city of Boston and the town of West Roxbur}^, Lv\

was an attempted delegation of legislative power, and therefore un-

constitutional and invalid. ii

The power to alter the boundaries of the counties, towns, andv^

cities, into which the territory of the Commonwealth has been

divided for political and municipal purposes, is an inherent attributed'

of the Legislature, to be exercised according to its own views of

public expediency, unless restrained by express constitutional IP
-^

:.o>A

The Legislature has equal power to change the boundaries ot ^
counties, as of cities and towns. Opinion of Justices, 6 Cush. 57S.jP

The boundaries of counties being arranged rather for the distribution v
j

oi members of the Legislature, and of the jurisdiction of the courts, vV

than for purposes of local government, the Legislature of Massachu-

setts has never, we believe, submitted to the vote of the people of a

county an act which changed its boundaries, either by dividing a

f;-^j
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county, or by setting off a town from one county to another, or part

of a town from one county to the county containing another part.

In the early years of the Commonwealth, there were no cities,

and it was not usual to make any statute dividing a town, or other-

wise altering its boundaries, depend upon a vote of all its inhabi-

tants. The power to erect city governmt'nts was first conferred upon

the Legislature in 1821, by the second article of the amendments of

the Constitution, with a proviso that no such government should be

erected in any town of less than twelve thousand inhabitants, nor

without the consent and application of a majority of the inhabitants

of the town. That article does not indeed a})ply in all its ])rovisions

to the annexation of one city or town to another city already estab-

lished by the Legislature, nor affect the power of the Legislature to

change the boundaries of existing towns and cities at its discretion.

Chandler v. Boston, 112 ]\Iass, 2(t0. But since the adoption of that

amendment to the Constitution, it has been the usage of the Legis-

lature, acting in accordance with the spirit of the amendment, to

submit acts dividing or uniting towns, or annexing a considerable

part of the territory of one town or city to another, to the acceptance

of the inliabitants of one or both of the towns or cities whose boun-

daries are thus altered.

In all such cases, the Legislature gives great weight to the wishes

of the inhabitants of the territory to be immediately affected by the

change; and if not satisfied by the petitions and remonstrances

addressed to it, or by the reports of its committees, as to what is the

deliberate wish of the majority of such inhabitants, it may well,

after determining in all other resjjeots upon the measure to be

adopted, and framing it into the form of a statute, provide for

ascertaining the sense of such inhabitants at meetings held by its

authority for the purpose, and dedans that the act should take effect

if thereupon accepted by a majority of their votes, and not other-

wise. In doing so, the Legislature does not in any sense delegate

its constitutional authority, but, in the exercise of that authority,

deteruiiiies tliat, if the inhabitants of that part of the State to be

immediately ailected by the i)roposed change assent to it, jjublic

policy requires it to be made, and that, without such assent, the

other considerations offered in support of it are not sufficient to jus-

tify its adoption by tlie Legislature. The (piestion whether the act

should take effect at oncf^ or only upon sucli acceptance by the in-

habitants, is within the discretion of the Legislature to determine.

The act of Congress of 184G, c. 35, made the retrocession of the

county of Alexandria to the State of Virginia to dej»end upon the

vote of the county, and its constitutionality has never been im-

jMigtied. *> U. S. Sts. at Large, .'{5. MM.aughlin r. Bank of Boto-

mac, 7 (iratt. 08. liull v. Read, 13 (iratt. 7S, 1)2. Jn Wales v.

lielclier, '^ Pick. 508, it was held by tiiis court that the act establisli-

ing the Justices' Court in the county of Suffolk was not unconstitu-
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tional because its going into effect was made to depend upon tlie

acceptance of the city charter by the inhabitants of the city of

Boston. Amid all the diversity of opinion upon the much vexed
question, how far statutes may be made contingent upon being ac-

cepted by popular vote without violating the principle that the

legislative ])ower cannot be delegated, there is a complete harmony
of adjudication in favor of the authority of the Legislature, unless

controlled by a special constitutional provision upon the subject,

to' submit statutes dividing or uniting counties or towns, or estab-

lishing or enlarging a city, to a vote of the inhabitants of the terri-

tory immediately affected. Commonwealth v. Quarter Sessions, 8
Penn. St. 391 ; Smith v. McCarthy, 56 Penn. St. 359 ; Bank of

Chenango v. Brown, 26 N. Y. 467 ; Clarke v. Eochester, 28 N. Y.
605, 634 ; Paterson v. Society for Manufactures, 4 Zab. .385 ; People
V. Keynolds, 5 Gilman, 1 ; People v. Salomon, 51 111. 37 ; St. Louis
V. Russell, 9 Mo. 503 ; State v. Scott, 17 Mo. 521 ; State v. Elwood,
11 Wis. 17 ; Morford v. Unger, 8 Iowa, 82 ; Bull v. Read, 13 Gratt.

78 ; Manly v. Raleigh, 4 Jones Eq. 370.

The Legislature, having the exclusive power of determining
whether such an act shall or shall not be submitted to popular vote

at all, may also determine how the vote shall be taken upon any act

so submitted, and, when the municipality in question is a city,

whether the vote upon its acceptance shall be by the city council, as

representing the whole city, or by the inhabitants themselves, and
in the latter alternative, whether their votes shall be taken in a

general meeting or by wards. The power of the Legislature in tliis

respect is not restricted by any constitutional provision.

[After considering many other objections to the statute the court

continues.]

The result of the whole matter is, that none of the objections sug-

gested to the validity of either statute, or of the proceedings under
it, can be sustained, and that each

Petition must be dismissed.

FIELD V. CLARK. n^

143 United States, 649. 1892. ^ ^-^ .
<;

[This case and others considered with it arose on appeals by cer

tain importers of woolens, laces, and cotton goods from the decision

of the Board of General Appraisers sustaining the Revenue Collec-

tors in the exaction of certain duties under the tariff act of 1890,.

26 stat. 567, c. 1244. The decision of the Board being sustained in'^

the Circuit Court, the cases were brought to the Supreme Court for

review. Among other objections to the validity of the tariff act
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under -which the duties iu question were collected, it was claimed

that the wliole act was void by reason of the invalidity of sec. 3
thereof authorizing the President of the United States, for the pur-

pose of securing reciprocal trade with countries producing sugar,

coffee, tea, and hides, to suspend the free importation of those articles

and impose a tariff thereon at rates ])rovided by the act.]

Mk. Justice Harlan delivered the opinion of the court.

The plaintiffs iu error contend that this section, so far as it author-

izes the President to suspend the provisions of the act relating to the

free introduction of sugar, molasses, coffee, tea, and hides, is uncon-

stitutional, as delegating to him both legislative and treaty-nuiking

powers, and, being an essential part of the system established by
Congress, the entire act must be declared null and void. On belialf

of the United States it is insisted that legislation of this character is

sustained by an early decision of this court and by the practice of

the government for nearly a century, and that, even if the third

section were unconstitutional, the remaining parts of the act would
stand.

The decision referred to is "The l^rig Aurora," 7 Craneh, 382, 388.

"What was that case ? The non-intercourse act of ]\larch 1, 1809,

c. 24, sees. 4, 11, forbidding the importation, after May 20, 1809, of

goods, wares, or merchandise from any port or place in Great Britain

or France, provided that " the President of the United States be, and
he liereby is, authorized, in case either France or Great Britain shall

so revoke or modify her edicts as that tliey sliall cease to violate the

neutral commerce of the United States, to declare the same by procla-

mation ; " after which the trade suspended by that act and the act

laying an embargo could be "renewed with the nation so doing." 2

Stat. 528. The act of 1809 expired on the 1st of May, 1810, on wliich

day Congress passed another act, c. 39, § 4, declaring that in case

either Groat Britain or France, before a named day, so revoked or

moditied her edicts " as that they shall cease to violate the neutral

commerce of the United States, wliicli fact tlie Pri'sidcnt of the

United States shall declare by proclamation, and if the otlier nation

shall not" within a given time revoke or modify her edicts in like

manner, then certain sections of the act of 1809 "shall from and

after tlie expiration of three months from the date of the jjroclama-

tion aforesaid, bo revived and have full force and effect, so far as

relates to the dominions, colonies, and dependencies, and to the ar-

ticles the growth, produce, or manufacture of the dominions, colonies,

and dependenc'ies of the nation tlius refusing or neglecting to revoke or

modify her edicts in the manner aforesaid. And the restrictions im-

posed by this act sliall, from tlie date of such ])r()elamation, cease and

be di.sconbinned in relatitui to the natirin revoking or modifying her

decrees in tlie manner aforesaid." 2 Stat. OOo, G()<>. On the 2d of

November, 1810, I'rtj^ideiit M;idison issued his proidanialioii declar-

X
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ing that France had so revoked or modified her edicts as that tMj y
ceased to violate the neutral commerce of the United States. In th€(^ y

argument of that case, it was contended by Mr. Joseph R. IngersoU that

Congress could not transfer legislative power to the President, an(J/ \ n,i ,

that to make the revival of a law depend upon the President's procla- L '^ j^
mation was to give that proclamation the force of a law. To this it i/T'

was replied that the legislature did not transfer any power of legisla- fLf)^ J^
tion to the President; that they only prescribed the evidence which ^^ mf^
should be admitted of a fact, upon which the law should go into i-/ ) ifr'

effect. Mr. Justice Johnson, speaking for the whole court, said : jj^ v,

" We can see no sufficient reason why the legislature should not ex- J'jM

ercise its discretion in reviving the act of March 1, 1809, either/^^-^ ^
expressly or conditionally, as their judgment should direct. The
19th section of that act, declaring that it should continue in force tO/^ .

a certain time, and no longer, could not restrict their power of extend- Ji:^

ing its operation without limitation upon the occurrence of any sub-ir

sequent combination of events." This certainly is a decision tliat it

was competent for Congress to make the revival of an act depend

upon the proclamation of the President, showing the ascertainment

by him of the fact that the edicts of certain nations had been so re-

voked or modified that they did not violate the neutral commerce of

the United States. The same principle would apply in the case of

the suspension of an act upon a contingency to be ascertained byy />

the President, and made known by his proclamation. I kT^
To what extent do precedents in legislation sustain the validity of L <r

the section under consideration, so far as it makes the suspension of y

certain provisions and the going into operation of other provisions

of an act of Congress depend upon the action of the President based

upon the occurrence of subsequent events, or the ascertainment by

him of certain facts, to be made known by his proclamation ? If we
find that Congress has frequently, from the organization of the gov-

ernment to the present time, conferred upon the President powers,

with reference to trade and commerce, like those conferred by the

third section of the act of October 1, 1890, that fact is entitled to

great weight in determining the question before us.

[Various statutes are set out at considerable length.]

It would seem to be unnecessary to make further reference to acts

of Congress to show that the authority conferred upon the President^ \

by the third section of the act of October 1, 1890, is not an entirely <;
new feature in the legislation of Congress, but has the sanction oij^
many precedents in legislation. While some of these precedents are

||^ ^ iV*

N

stronger than others, in their application to the case before us, they

all show that, in the judgment of the legislative branch of the gov-

ernment, it is often desirable, if not essential for the protection ofy_ ,.

the interests of our people, against the unfriendly or discriminating ^y^^' K}^^
regulations established by foreign governments, in the interests of .*

''

their people, to invest the President with large discretion in matters;V"^ ^

>^\^i^ y^i^UjiJjUUU
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arising out of the execution of statutes relating to trade and com-

merce with other nations. If the decision in the case of " Tlie ]>rig

Aurora " had never been rendered, the practical construction of the

Constitution, as given by so many acts of Congress, and embracing

almost the entire period of our national existence, should be not over-

ruled, unless upon a conviction that such legislation was clearly in-

compatible with the supreme law of the land. Stuart r. Laird, 1

Cranch, 299, 309; Martin v. Hunter, 1 Wheat. 304, 351; Cooley v.

Port Wardens, 12 How. 299, 315; Lithographic Co. r. Sarony, 111

U. S. 53, 57; The Laura, 114 U. S. 411, 416.

The authority given to the President by the act of June 4, 1794, to

lay an embargo on all ships and vessels in the ports of the United

States, " whenever, in his opinion, the public safety shall so require,"

and under regulations, to be continued or revoked " whenever he shall

think proper;" by the act of February 9, 1799, to remit and discon-

tinue, for the time being, the restraints and prohibitions which Con-

gress had prescribed with respect to commercial intercourse Avith the

French Republic, " if he shall deem it expedient and consistent with

the interest of the United States," and "to revoke such order, when-

ever, in his opinion, the interest of the United States shall require ;

"

by the act of December 19, 1S06, to suspend, for a named time, the

operation of the non-importation act of the same year, " if in his

judgment the public interest should require it;" by the act of May
1, ISIO, to revive a former act, as to Great Britain or France, if

eitlier country had not, by a named day, so revoked or modified its

edicts as not "to violate the neutral commerce of tlie L^nited States ;

"

by the acts of ^March 3, 1815, and May 31, 1830, to declare the repeal,

as to any foreign nation, of the several acts imposing duties on the

tonnage of ships and vessels, and on goods, wares, and merchandise

imported into the United States, when he should be " satisfied " that

the discriminating duties of such foreign nations, " so far as they

operate to the disadvantage of the United States," had been abolished

;

by the act of !March 0, 18GG, to declare the provisions of the act for-

bidding tlie im])ortation into tliis country of neat cattle and the hides

of neat cattle to be inoperative, "whenever in his judgment" their

importation " may be made without danger of the introduction or

spread of contagious or infectious disease among the cattle of the

United States; " must be regarded as unwarranted by the Constitution,

if the contention of the apjiellants, in respect to the thirl section of

the act of (Jctobcr 1, l-SOO, be sustained.

That Congress cannot delegate legislative j)Ower to the President

is a principle universally recognized as vital to the integrity and

maintenance of the system of government ordained by the Constitu-

tion. The act of October 1, IH'.IO, in tlie jiarticular under considera-

tion, is not inconsistent with that principle. It does nut, in any real

sense, invest the President with the power of legislation. For the

purpose of securing reciprocal trade with countries producing and
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exporting sugar, molasses, coffee, tea, and hides, Congress itself de-

termined that the provisions of the act of October 1, 1890, perniitting

the free introduction of such articles, should be suspended as to any
country producing and exporting them, that imposed exactions and
duties on the agricultural and other products of the United States,

which the President deemed, that is, which he found to be, reciprocally

unequal and unreasonable. Congress itself prescribed, in advance,

the duties to be levied, collected, and paid, on sugar, molasses, coffee,

tea, or hides, produced by or exported from such designated country,

while the suspension lasted, ]Srothing involving the expediency or

the just operation of such legislation was left to the determination of

the President. The words, " he may deem," in the third section, of

course, implied that the President would examine the commercial

regulations of other countries producing and exporting sugar, mo-
lasses, coffee, tea, and hides, and form a judgment as to whether they

were reciprocally equal and reasonable, or the contrary, in their effect

upon American products. But when he ascertained the fact that

duties and exactions, reciprocally unequal and unreasonable, were

imposed upon the agricultural or other products of the United States

by a country producing and exporting sugar, molasses, coffee, tea, or

hides, it became his duty to issue a proclamation declaring the sus-

pension, as to that country, which Congress had determined should

occur. He had no discretion in the premises except in respect

to the duration of the suspension so ordered. But that related only

to the enforcement of the policy established by Congress. As the

suspension was absolutely required when the President ascertained

the existence of a particular fact, it cannot be said that in ascer-

taining that fact and in issuing his proclamation, in obedience to the

legislative will, he exercised the function of making laws. Legisla-

tive power was exercised when Congress declared that the suspension

should take effect upon a named contingency. What the President

was required to do was simply in execution of the act of Congress.

It was not the making of law. He was the mere agent of the law-

making department to ascertain and declare the event upon which its

expressed will was to take effect. It was a part of the law itself as

it left the hands of Congress that the provisions, full and complete

in themselves, permitting the free introductiou of sugars, molasses,

coffee, tea, and hides, from particular countries, should be suspended,

in a given contingency, and that in case of such suspensions, certain

duties should be imposed.
" The true distinction," as Judge Ranney, speaking for the Supreme

Court of Ohio, has well said, ** is between the delegation of power to

make the law, which necessarily involves a discretion as to what it

shall be, and conferring authority or discretion as to its execution, to

be exercised under and in pursuance of the law. The first cannot be

done; to the latter no valid objection can be made." Cincinnati,

Wilmington, &c. R. R. Co. v. Commissioners, 1 Ohio St. 88. In ]\Ioers c.
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City of Reading, 21 Peim. St. 188, 202, tlie language of the couit was

:

"Half the statutes on our books are in the alternative, depending on

the discretion of some person or persons to whom is confided the

duty of determining whether the proper occasion exists for executing

them. But it cannot be said that the exercise of such discretion is

the making of the law." So, in Locke's Appeal, 72 Penn. St. 491,

498: "To assert that a law is less than a law, because it is made to

depend on a future event or act, is to rob the legislature of the power
to act wisely tor the public welfare whenever a law is passed relating

to a state of affairs not yet developed, or to things future and iinjKts-

sible to fully know." The proper distinction the court said was this :

"The legislature cannot delegate its power to make a law; but it can

make a law to delegate a power to determine some fact or state of

things upon which the law makes, or intends to make, its own action

depend. To den}' this would be to stop the wheels of government.

There are many things upon which wise and useful legislation must

depend which cannot be known to the law-making power, and must,

therefore, be a subject of inquiry and determination outside of the

halls of legislation."

What has been said is equally applicable to the objection that the

third section of the act invests the President with treaty making
power.

The court is of opinion that the third section of the act of October

1, 1890, is not liable to the objection that it transfers legislative and

treaty making jmwer to the President. Even if it were, it would not,

by any means, follow that other parts of the act, those which directly

imposed duties upon articles imported, would be inoperative. But
we need not in this connection enter uj)on the consideration of that

question.

Third. The act of October 1, 1890, c. 1244, sec. 1, jur. 231,

"Schedule E— Sugar," provides that "on and after Jul}' first,

eighteen hundred and ninety-one, and until July first, nineteen Inni-

dred and five, there shall be paid, from any moneys in the Treasury

not otherwise appropriated, under the provisions of section three

thousand six hundred and eighty-nine of the Revised Statutes, to the

])roducer of sugar testing not less than ninety degrees by the ])olari-

scope, from beets, sorghum, or sugar-cane grown within the United

States, or from maple sap produttfd within the l^iited States, a

bounty of two cents per pound ; and upon such sugar testing less

than ninety degrees by tlie polariscojie, and not less tlian eighty de-

grees, a bounty of one and three-fourths cents per ])ound, under such

rules and regulations as the Commissioiier of Intt-rnal IJi'veiiue. with

tlie ap])roval of the Secretary of the Treasury, shall i)rescribe." 2G

Stat. /5G7, 583.

Appellants contend tliat Congress has no power to appropriate

irioney frain the Treasury for the ]»ayment of these bounties, and

that the jjrovisions for them have sueh connection with the system
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established by the act of 1890 that the entire act must be hehl in-

operative and void. The question of constitutional jjower thus raised

depends principally, if not altogether, upon the scope and effect of

that clause of the Constitution giving Congn-ss power "to lay and

collect taxes, duties, imposts, and excises, to i)ay the debts and pro-

vide for the common defence and general welfare of the United

States." Art. 1, sec. 8. It would be difficult to suggest a question of

larger importance, or one the decision of which would be more far-

reaching. But the argument that the validity of the entire act de-

pends upon the validity of the bounty clause is so obviously founded

in error that we should not be justified in giving the question of con-

stitutional power, here raised, that extended examination Avhich a

question of such gravity would, under some circumstances, demand.

Even if the position of the appellants with respect to the j)ower of

Congress to pay these bounties were sustained, it is clear that the

. parts of the act in which they are interested, namely, those laying

duties upon articles imported, would remain in force. " It is an ele-

mentary principle," this court has said, "that the same statute may

be in part constitutional and in part unconstitutional, and that if the

parts are wholly independent of each other, that which is constitu-

tional may stand v/hile that which is unconstitutional will he re-

jected." Allen V. Louisiana, 103 U. S. 80, 83. And in Huntington

V. Worthen, 120 U. S. 97, 102, Mr. Justice Field, speaking for the

court, said :
" It is only when different clauses of an act are so de-

pendent upon each other that it is evident the legislature would not

have enacted one of them without the other— as when the two things

provided are necessary parts of one system — that the whole act will

fall with the invalidity of one clause. When there is no such con-

nection and dependency, the act will stand, though different parts of

it are rejected." It cannot be said to be evident that the provisions

imposing duties on imported articles are so connected with or de-

pendent npon those giving bounties upon the production of sugars in

this country that the former would not have been adopted except in

connection with the latter. Undoubtedly, the object of the act was

not only to raise revenue for the support of the government, but to

so exert the power of laying and collecting taxes and duties as to

encourage domestic manufactures and industries of different kinds,

upon the success of which, the promoters of the act claimed, mate-

rially depended the national prosperity and the national safety. But

it cannot be assumed, nor can it be made to appear from the act, that

the provisions imposing duties on imported articles would not have

been adopted except in connection with the clause giving bounties on

the production of sugar in this country. These different parts of the

act, in respect to their operation, have no legal connection whatever

with each other. They are entirely separable in their nature, and, in

law, are wholly dependent of each other. One relates to the imposi-

tion of duties upon imported articles; the other, to the appropriation
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of money from the Treasury for bounties on articles produced in this

country. While, in a general sense, both may be said to be parts of

a system, neither the words nor the general scope of the act justifies

the belief that Congress intended they should operate as a whole, and

not separately for the purpose of accomplishing the objects for which

they were respectively designed. Unless it be impossible to avoid it,

a general revenue statute should never be declared inoperative in all

its parts because a particular part relating to a distinct subject may
be invalid. A different rule might be disastrous to the financial

operations of the government, and produce the utmost confusion

in the business of the entire country.

We perceive no error in the judgments below, and each is

Affirmed.^

Section II.— The Executive Department.

^ y^ i\\\. chie

r MISSISSIPPI V. JOHNSON.

4 Wallace, 475. 1SG6.

r^

F Justice Chase delivered the opinion of the court.

pT^ A motion was made, some days since, in behalf of the State of

'M ^^Mississippi, for leave to file a bill in the name of tlie State, praying
(^ )/ talis court perpetually to enjoin and restrain Andrew Johnson, Presi-

fj^ llent of the United States, and E. 0. C. Ord, general commanding in

^/^ the District of Mississippi and Arkansas, from executing, or in any

manner carrying out, certain acts of Congress therein named.

'J'heaets* referred to are those of March 2d and March 23d, 1867,

ty^ cojiHj^nly known as the Reconstruction Acts.

^y^ . "/ilii; Attorney-General objected to the leave asked for, u})on the

{ n/^jL^ground that no bill which makes a Prc^sident a defendant, and seeks

VK J an injunction against him to restrain the jxM-formance of his duties as

President, should be allowed to be filed in this court.

This jKiint lias been fully argUfMl, and we will now dispose of it.

W<; shall limit our iiKpiiry to the (pi(!stion presented by tlie objeo-

on, witliout ex[)r(!ssing any ojjinion on the broadiM- issues discussed

argument, wlicther in any case, the J'resident of the United

States may be required, by the process of this court, to perform a

])\indy ministerial act under a })ositive law, or may be held amenable,

r -i/ ^ in any ciusc, otherwist; than by impjiachmcnt for crime.

Mi!JH:Mf>4; o^'mioiiJ'uivdi'Hh Mil. Ciiiui'V Jt'S-

•\\y V
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The single point which requires consideration is this : Can the

President be restrained by injunction from carrying into effect an act

of Congress alleged to be unconstitutional ?

It is assumed by the counsel for the State of Mississippi, that the

President, in the execution of the Reconstruction Acts, is required to

perform a mere ministerial duty. In this assumption there is, we
think, a confounding of the terms ministerial and executive, which

are by no means equivalent in import.

A ministerial duty, the performance of which may, in proper cases,

be required of the head of a department, by judicial process, is one in

respect to which nothing is left to discretion. It is a simple, definite

duty, arising under conditions admitted or proved to exist, and im-

posed by law.

The case of Marbury v. Madison, Secretary of State, 1 Cranch, 137,

furnishes an illustration. A citizen had been nominated, confirmed,

and appointed a justice of the peace for the District of Columbia, and

his commission had been made out, signed, and sealed. Nothing

remained to be done except delivery, and the duty of delivery was

imposed by law on the Secretary of State. It was held that the per-

formance of this duty might be enforced by mandamus issuing from

a court having jurisdiction.

So in the case of Kendall, Postmaster-General v. Stockton &
Stokes, 12 Pet. 527, an act of Congress had directed the Postmaster-

General to credit Stockton & Stokes with such sums as the Solicitor

of the Treasury should find due to them ; and that officer refused to

credit them with certain sums, so found due. It was held that the

crediting of this money was a mere ministerial duty, the performance

of which might be judicially enforced.

In each of these cases nothing was left to discretion. There was

no room for the exercise of judgment. The law required the per-

formance of a single specific act ; and that performance, it was held,

might be required by mandamus.
Very different is the duty of the President in the exercise of the

power to see that the laws are faithfully executed, and among these

laws the acts named in the bill. By the first of these acts he is

required to assign generals to command in the several military dis-

tricts, and to detail sufficient military force to enable such officers to

discharge their duties under the law. By the supplementary act,

other duties are imposed on the several commanding generals, and

these duties must necessarily be performed under the supervision of

the President as commander-in-chief. The dutx_thus. imposed_on the

President is_m.flo just sense ministerialT'lLt is purely executive and-

political.

An attempt on the part of the judicial department of the govern-

ment to enforce the performance of such duties by the President might

be just|J^^haracterized, in the Itogua^e ^f Chief Justice Marshall, as

'an^aDSurd and. excessive^extrairagaucejji''
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. It is true that in the instance before us the interposition of the

court is not sought to enforce action by the Executive under con-

stitutional legishition, but to restrain such action under legishation

a^lei,'ed to be unconstitutional. But we are unable to perceive that

this circumstance takes the case out of the general principles which

forbid judicial interference with the exercise of Executive discretion.

It was admitted in the argument that the application now made

to us is without a precedent; and this is of much weight against it.

Had it been supposed at the bar tliat this court would, in any case,

interpose by injunction, to prevent the execution of an unconstitu-

tional act of Congress, it can hardly be doubted that applications with

that object would have been heretofore addressed to it.

Occasions have not been wanting.

Tlie constitutionality of the act for the annexation of Texas was

vehemently denied. It made important and permanent changes in

the relative importance of States and sections, and was by many

supposed to be pregnant with disastrous results to large interests in

particular States. But no one seems to have thought of an applica-

tion for an injunction against the execution of the act by the

President.

And yet it is difficult to perceive upon what principle the applica-

tion now before us can be allowed and similar applications in that and

other cases have been denied.

The fact that no such application was ever before made in any case

indicates the general judgment of the profession that no such appli-

cation should be entertained.

It will hardly be contended that Congress can interpose, in any

case, to restrain the enactment of an unconstitutional law
;
and yet

how can the right to judicial interposition to prevent such an enact-

ment, when the purpose is evident and the execution of that purpose

certain, be distinguished, in principle, from the right to such inter-

position against the execution of such a law by the President ?

The Congress is the legislative deinirtment of the government; the

President is the executive department. Neither can be restrained in

its action by the judicial department; though the acts of both, when

performed, are, in proper cases, subject to its cognizance.

The iiiiproj)riety of such iut<n'ference will be clearly seen upon con-

sideration of its possible conse(piences.

Sui)pose the bill filed and the injunction jjrayed for allowed. If the

Pn-sidfut refuse obedience, it is needless to observe that the court is

witlKJUt power to enforce its jjrocess. If, on the other hand, the

President complitfs with the order of the court and refuses to execute

the Acts of Congress, is it not clear tiiat a eoUision may occur be-

tween the executive and legislative departments of the govern-

ment ? May not the House of Representatives impeach the President

for such refusal ? And in that case could this court interfere, in

Udialf of the President, tluis endangered by compliance with its
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mandate and restrain by injunction the Senate of the United States

from sitting as a court of impeachment ? Would the strange spectacle

be offered to the public world of an attempt by this court to arrest

proceedings in that court ?

These questions answer themselves.

It is true that a State may file an original bill in this court. And
it may be true, in some cases, that such a bill may be filed against

the United States. But we are fully satisfied that this court has

no jurisdiction of a bill to enjoin the President in the performance
of his official duties; and that no such bill ought to be received

by us.

It has been suggested that the bill contains a pi-ayer that, if

the relief sought cannot be had against Andrew Johnson, as Presi-

dent, it may be granted against Andrew Johnson as a citizen of

Tennessee. But it is plain that relief as against the execution of an
act of Congress by Andrew Johnson, is relief against its execution by
the President. A bill praying an injunction against the execution of

an act of Congress by the incumbent of the Presidential office cannot

be received, whether it describes him as President or as a citizen of a

State.

The motion for leave to file the bill is, therefore, Denied.

STATE EX REL. V. STONE.

120 Missouri, 128. 1894.

Sherwood, J. The relator in this case, Edward J. Robb, was em-
ployed by David R. Francis, then Governor of the State, as counsel

on behalf of the State in the case of The State of Missouri r. Louis

Ulrich, at that time pending in the Supreme Court of the United
States. This employment had its origin in an act of the thirty-sixth

General Assembly, approved March 25, 1891, which authorized and
empowered such employment to be made, at and for a sum not ex-

ceeding the sum of $500 ; all disbursements out of the fund thus

created to be made upon the order of the Governor. By an act

approved March 31, 1893, the General Assembly reappropriated said

amount for the purpose aforesaid, which act provided that all dis-

bursements under this section should be made by order of the Gov-
ernor, and that counsel fees should be paid only on determination of

suit.

The sura which David R. Francis, then Governor, agreed to pay
relator for his services as counsel in that cause was the said sum of

$>.'500, in consideration of which sum relator agreed to represent the

State as counsel in said cause until the determination thereof. After



DEPARTMENTS OF GOVERNMENT.

thus

[chap. iir.4
n̂tering into such contract, relator duly performed all of its

ndiliuns on his part and discharged his duty as counsel for tlie

State thereunder, until the final determination of said cause, which

resulted in Ulrich dismissing his appeal therein on the fifteenth of

^N^ray, 1893.

\ f/^ Xo part of the amount appropriated by the General Assembly for

v^ sj the payment of counsel fees and agreed to be paid relator, has ever

\^' Tbeen paid him. On the twenty-second of August, 1893, relator pre-

)}^ ^ sented his said contract with, and claim against, the State of ]\rissouri

to Governor "Wm. J. Stone, exhibiting to him at the same time all

necessary papers, etc., and asked that said sura of $500 be paid

to relator, but which sum said Governor neglected and refused to

J^ order tojje'paid to relator. Upon these facts thus presented to the

1 ~petitihrf, relator prays tliat an alternative writ of mandamus issue

^ JL5^iJ&<5ted to the Governor, commanding him, etc. Waiving the
'^ i^uance of the alternative writ, the Governor has entered his appear-

^^v-^ance herein, and by his counsel has filed a general demurrer to re-

^ lator's petition, to the effect that the petition does not state facts

sufficient, etc.

7^ As the petition states a good contract with, and cause of action

V^ against, the State, and the demurrer admits the allegations of the

^ ^ petition to be true, the only question for determination is, whether

yT '^the respondent is amenable to the process of this court in a case of

' J^ tliis sort; in other words, whether this court has jurisdiction to en-

i /A ' ^ tertain this application made by relator. The inquiry thus suggested

_ ^ brings into prominence article 3 of our constitution by which it is

^ 'Ufovided that : " The powers of government shall be divided into

y \/tliit!e distinct departments — the legislative, executive, and judicial

) . t -T^ each of which shall be confided to a separate magistracy, and no
y"^

I <rperson, or collection of persons, charged with tiie exercise of power.s

CA properly belonging to one of those departments, shall exercise any

y t^ l)0wer properly belonging to either of the otliers, except in the

^ ^instances in this constituti(jn expressly directed or permitted."

r In this instance we, constituting a portion of the judicial depart-

,v1\ient of the government, are called upon to exercise, or what amounts

to the same thing, to control tlie exercise of powers belonging exclu-

sively to the executive department of that government. To such

action on our part the organic law interposes an insuperable barrier.

In additio!! to the provisions of the organic law quoted, that instru-

ment also declares that :
" The supreme executive ])Ower shall be

vested in a cliief magistrate, wlio sliall be styled ' the (Joverncjr of

State of Missouri.' " Const., art. 5, sec. 4. Section G of the same

article requires that "the Governor sliall take care that i\n'. laws are

. . . faithfully executed." Of the same article, section 1 jirovides th:it

the Governor *' Hhall j)erform such duties as may be prescribed l)y

law." And section G of article 11 as a ])rerc(piisite to his entering

on the duties uf his office, prescnlJe^J tiiat >he " take and subscribe! an

p y////

(r

{^^
J
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oath to support the Constitution of the United States and of this

State, and to demean himself faithfully in office."

Under these plain and comprehensive provisions, it must be appar-

ent that any duty " ^^rcscn'i^ecZ by law " for the Governor to perform,
is as much part and parcel of his executive duties as though made so

by the most solemn language of the Constitution itself.

Conceding the validity of any given law, the fact that the duties

which it prescribes are merely ministerial cannot take them out of

the domain of executive duties nor make them any the less those

which " properly belong " to the executive department of the govern-

ment. And should we by our process be able to compel the perform-

ance by the Governor of such duties, we would in effect and to all

intents and purposes be performing those duties ourselves; for there

can be no substantial distinction drawn between our assumption of

duties pertaining to another department of the government, and our

intervention resulting in the compulsory performance of such duties
;

qui facit per alium, etc.

Nor does the fact that any duty which the law prescribes for the

Governor to perform, might have been assigned to some other officer

who would have been amenable to the process of this court, alter the

conclusion to be reached or vary the result; for the fact would still

remain that the act required to be done was nevertheless an official

one, assigned by the legislative department of the government to be

performed by the executive department, eo nomine by the Governor

and by him alone, and therefore if he is not bound to obey the law
in question as Governor^ he is not hound to act at all, since he only

assumed to obey the laws in his gubernatorial capacity and not other-

wise or elsewhere. See Rice v. Austin, infra. So that we should

manifestly be trenching on the exclusive powers of two separate

magistracies of the government, should we assume to exercise juris-

diction in this case.

Abundant authority establishes the position here taken that man-
damus will not issue to the Governor to compel the performance of

any duty pertaining to his office, whether political or merely minis-

terial ; whether commanded by the constitution or by some law

passed on the subject. People ex rel. v. Governor, 29 Mich. 320

;

Hawkins v. Governor, 1 Ark. 570 ; State ex rel. v. Warmoth, 22 La.

Ann. 1; State ex rel. v. Warmoth, 24 La. Ann. 351 ; State ex rel. v.

Board, 42 La, Ann. 647 ; ]\Iauran v. Governor, 8 R. I. 192 ; Rice v.

Austin, 19 Minn. 103; Dennett, Petitioner, 32 Me. 508; Railroad

V. Lowry, 61 Miss. 102 ; State v. Governor, 25 N. J. L. 331 ; State

ex rel. v. Drew, 17 Fla. 67; Hovey v. State ex rel., 127 Ind. 588

(which distinguishes or virtually overrules Gray v. State ex rel., 72

Ind. 567); People ex rel. v. Bissell, 19 111. 229; Peoide ex rel. v.

Yates, 40 111. 126; People ex rel. v. Cullom, 100 111. 472; Turnpike

Co. V. Brown, 8 Baxt. (Tenn.) 490; Bates v. Taylor, 87 Tenn. 319;

State ex rel. v. Towns, 8 Ga. 360; Railroad v. Randolph, 24 Tex.
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317; Appeal of Hartranft, Governor, 85 Penn. St. 433; Mississippi

c. Johnson, 4 Wall. 475.^

There are many respectable authorities, however, which maintain

views diametrically opposed to those here advanced. Most of them

will be found collated in the brief filed for relator. Railroad v.

:^Ioore, 36 Ala. 371; Middleton v. Low, 30 Cal. 596; Land Co. v.

Koutt, 17 Col. 156; Gray v. State ex rel., 72 Ind. 567; :^Lagruder

r. Swann, 25 Md. 173; Groome r. Gwinn. 43 Md. 572; Chumasero v.

Potts, 2 Mont. 242; State ex rel. v. Blasdel, 4 Xev. 241 ; State ex rel.

V. Governor, 5 Ohio St. 528 ; State ex rel. v. Nicholls, 7 S. Rep, (La.)

738. In addition to those cited, see Martin v. Ingham, 38 Kan. 641

;

State V. Thayer, 47 N. W. Rep. 704.-

The fact that the Governor has voluntarily submitted himself to

the jurisdiction of this court has been pressed upon our attention as a

reason why we should pass on or adjudicate the question submitted
;

and cases have been cited, among them Railroad v. Governor, 23 Mo.

360, as showing tliat where the Governor does not claim his exemp-

tion, then this court may adjudicate the matters at issue and leave

the Governor to claim his exemption afterwards. But we regard

such cases as wrong in theory and unsafe and unsound in practice.

If we have authority to render a judgment, then we have jurisdiction

to enforce that judgment by all appropriate process, and need not in-

quire whether any exemption from that process will be pleaded. If,

however, we have no jurisdiction over the chief magistrate, his con-

sent will not confer it on us. We will not " assume a jurisdiction if

we have it not; " we will not sit as a moot court and pass upon ijiies-

tions and enter a judgment thereon which we are powerless to enforce.

" For all jurisdiction implies superiority of power ;
authority to try

would be vain and idle, without an authority to redress ; and the

sentence of a court would be contemptible, unless that court had

power to command the execution of it.'' 1 Cooley's lilackstone, 242.

As we do not possess any jurisdiction over the Governor, we shall

decline any further discussion of this cause, hold the demurrer well

taken, and deny the issuance of the peremptory writ.

All concur.

• To these citatioiiH iiinv now t)0 aildcil I'oopli- rr rel. v. Mdrtun, Ifif) N. Y. 1.10

(1898).— fKi).].
'^ Among ihcHO cases .should bo cited llari)eii(lig v. Ilaight, 39 Cal. 189 (1870).—

[i:...].
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UNITED STATES V. BLACK.

UNITED STATES ex rel. v. BLACK

128 United States, 40. 1888.

[This case came up on writ of error to the Supreme TJourtTof the j\
^

District of Columbia to review a judgment of that court refusing an ''Ia

order on the Commissioner of Pensions to show cause why a writ of r (r 'ji^^ >.

mandamus should not issue, requiring him to increase the pension of li:*^ '^ J^
the petitioner. The opinion is not based on the particular facts of i\i/r /y ^
the case.] \ "^

.A ^
^

Mr. Justice Bradley delivered the opinion of the court. ^ 4^\
'

.
'

'
.

• •
•

.
• • ^ ^ . ^c*^The amenability of an executive officer to the writ of mandamUfS. J^ •

to compel him to perform a duty required of him by law was dis4^/i^ ^
cussed by Chief Justice Marshall in his great opinion in the case of C^ ^
Marbury v. Madison, 1 Cranch, 137; and the radical distinction waaj fy\^^
there pointed out between acts performed by such officers in the*^ -t

exercise of their executive functions, which the Chief Justice calls^^^ /

political acts, and those of a mere ministerial character; and the \C'\ \UP

rule was distinctly laid down that the writ will not be issued in-''^
iM'v

the former class of cases, but will be issued in the latter. In tha^^.>' ly^i
case, President Adams had nominated, and the Senate had confirmed ^j/t \^ ^
]\[arbury as a justice of the peace of the District of Columbia; iind/^^y^'^\.

a commission in due form was signed by the President appointing^v^^ ^^ \j

him such justice, and the seal of the United States was duly affixed^ '^ ^

thereto by the Secretary of State; but the commission had not been ^'
handed to Marbury when the offices of the government were trans9^^

ferred to the administration of President Jelferson. Mr. Madison, i

the new Secretary of State, refused to deliver the commission, and dL „^
mandamus was applied for to this court to compel him to do so.'*^

The court held that the appointment had been made and completed

and that Marbury was entitled to his commission, and that the

delivery of it to him was a mere ministerial act, which involved no"^n

further official discretion on the part of the Secretary, and could hev^

enforced by mandamus. But the court did not issue the writ, be-i [^
cause it would have been an exercise of original jurisdiction which it fi ^-- v

did not possess. Whilst this opinion will always be read by the^
>^X>^ o

student with interest and profit, it has not been considered as in-» ^"^'^^
t/\

vested with absolute judicial authority except on the question of the Jl>^ . \^

original jurisdiction of this court. The decision on this point ha.s'J-^^^^t^ .

made it necessary for parties desiring to compel an officer of thei^ ^
government to perform an act in which they are interested to resort^ ^v-' ^

*^

to the highest court of the District of Columbia for redress. It has^ ^^ ^
been held in numerous cases, and Avas held after special discussion^'^^~^ ^i^
in the cases of Kendall v. The United States, 12 Pet. -524, &udy,,j,jr^
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t/
'/ ^^teited States r. Scliurz, 102 U. S. oTS, that the former Circuit

-.^V. Court of the District, and the present Supreme Court of the District

j^Lr respectively, were invested with plenary jurisdiction on the subject.

' \)n this point there is no further question.

The two leading cases which authoritatively show when the

Supreme Court of the District may, and when it may not, grant a

mandamus against an executive officer, are the above cited cases of

Kendall v. United States on the Relation of Stokes, 12 Pet. 524, and

Decatur v. Paulding, 14 Pet. 497. The subsequent cases have fol-

lowed the principles laid down in these, and do little more than

illustrate and apply them. In the former case the mandamus was

granted, and the decision was atiirmed by this court. The case was

shortly this: Stockton & Stokes, as contractors for carrying the

mails, had certain claims against the government for extra services,

which they insisted sliould be credited in their accounts, and a con-

troversy rose between them and the Post Office Department on the

subject. Congress passed an act for their relief, by which the

Solicitor of the Treasury was authorized and directed to settle and

adjust their claims, and make them such allowances as upon a full

examination of all the evidence might seem to be equitable and

right; and the Postmaster General was directed to credit them with

whatever sums the Solicitor should decide to be due them. The

Solicitor, after due investigation, made his report, and stated the

sums due to Stockton & Stokes on the claims made by them; but the

Postmaster General, Ur. Kendall, refused to give them credit as

directed by the law. This the court held he could be compelled to

do by mandamus, because it was simply a ministerial duty to be

performed, and not an official act requiring any exercise of judg-

ment or discretion. This court, through Mr. Justice Tliompson,

said : " The act required by the law to be done by the Postmaster

General is simply to credit the relators with the full amount of the

award of the Solicitor. This is a precise, definite act, purely minis-

terial; and about which the Postmaster General had no discretion

wliatever. The law upon its face sliows the existence of accounts

between the relators and the Post Office Department. No money

was required to be paid; and none could be drawn from the Treasury

without further legislative provision, if this credit should over-

balance tlie debit standing against the relators. But this was a

matter with which the I'ostmaster (Jencral had no concern. He

was not called ujjon to furnish the means of paying such balance,

if any should be found. He was simply required to give the credit.

This'was not an f)ffi(;ial act in any other sense than being a transac-

tion in the department wliere tlie books and accounts were kejit; and

was an official act in the same sense that an entry in the minutes of

a court, pursuant to an order of tlie court, is an official act. There

is no room for the exercise of any discretion, official or otherwise;

all that is shut out by the direct and jjositive command of the law,
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and tlie act required to be done is, in every just sense, a mere min-
isterial act."

In the other case, Decatur v. Paulding, the mandamus was refused
by the Circuit Court, and that decision was also affirmed by this
court. The case was this: On the 3d of March, 1837, Congress
passed an act giving to the widow of any officer who had died in the
naval service a pension equal to half of his monthly pay from the
time of his death until her death or marriage. On the same day
Congress passed a resolution granting a pension to Mrs. Decatur,
widow of Stephen Decatur, for five years, commencing June 30,
1834, and the arrearages of the half pay of a post captain from
Commodore Decatur's death to the 30th of June, 1834. Mrs, Decatur
applied for and received her pension under the general law, with a
reservation of her rigJits under the resolution, claiming the pension
granted by that also. The Secretary of the Navy, acting under the
opinion of the Attorney General, decided that she could not have
both. Thereupon she applied for a mandamus to compel the Secre-
tary to comply with the resolution in her favor. Chief Justice
Taney delivered the opinion of the court, and laid down the law in
terms that have never been departed from. We can only quote a
single passage from this opinion. The Chief Justice says: "The
duty required by the resolution was to be performed by him [the
Secretary of the Navy] as the head of one of the executive depart-
ments of the government, in the ordinary discharge of his official

duties. In general, such duties, whether imposed by act of Con-
gress or by resolution, arelfot mere ministerial duties. The head of
an executive department of tlie government, in the administration
of the various and important concerns of his office, is continually
required to exercise judgment and discretion. He must exercise
his judgment in expounding the laws and resolutions of Congress,
under which he is from time to time required to act. If he doubts,
he has a right to call on the Attorney General to assist him with
his counsel; and it would be difficult to imagine why a legal adviser
was provided by law for the heads of the departments, as well as for
the President, unless their duties were regarded as executive, in

which judgment and discretion were to be exercised.

"If a suit should come before this court, which involved the
construction of any of these laws, the court certainly would not be
bound to adopt the construction given by the head of a department.
And if they supposed his decision to be wrong, they would, of
course, so pronounce their judgment. But their judgment upon
the construction of a law must be given in a case in which they have
jurisdiction, and in which it is their duty to interpret the act of
Congress, in order to ascertain the rights of the parties in the cause
before them. The court could not entertain an appeal from the
decision of one of the secretaries, nor revise his judgment in any
case where the law authorized him to exercise discretion or judg-
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ment. Xor can it by mandamus act directly upon tlie officer, and

guide and control his judgment or discretion in the matters com-

njitted to his care, in the ordinary discharge of his official duties.

The case before us illustrates these principles and shows the differ-

ence between executive and ministerial acts." The Chief Justice

then goes on to show that the decision of the Secretary of the Navy
in that case was entirely executive and official in its character, and

that, in this respect, the case differed entirely from that of Kendall

r. Stokes.

The principle of law deducible from these two cases is not difficult

to enounce. The court will not interfere by mandamus with the

executive officers of the government in the exercise of their ordinary

official duties, even where those duties require an interpretation of

the law, the court having no appellate power for that purpose; but

when they refuse to act in a case at all, or when by special statute,

or otherwise, a mere ministerial duty is imposed upon them, that is,

a service which they aie bound to perform without further question,

then, if they refuse, a mandamus may be issued to compel them.

Judged by this rule the present case presents no difficulty. The

Commissioner of Pensions did not refuse to act or decide. He did

act and decide. He adopted an interpretation of the law adverse

to the relator, and his decision was confirmed by the Secretary of tlie

Interior, as evidenced by his signature of the certificate. Whether

if the law were properly before us for consideration, we should be

of the same opinion, or of a different opinion, is of no consequence

in the decision of this case. We have no appellate power over the

Commissioner, and no right to review his decision. That decision

and his action taken thereon were made and done in the exercise of

his official functions. They were by no means merely ministerial

acts.

The decisions of this court, whicli have boon rendered since the

cases referred to, corroborate and confirm all tliat has been said.

The following are the most important, to wit: Krashear v. Mason,

C How. 02; United States ex rel. Goodrich v. Guthrie, 17 How. 284;

Commissioner of Patents v. Whitoley, 4 Wall. 522; Georgia v.

Stanton, C Wall. 50; Gaines v. Thompson, 7 Wall. .317; ITnitcd

States ex rel. McBride v. Schurz, 102 U. S. 378; Putterworth v.

Hoe, 112 U. S. 50.

In tho two last cases cited, the mandamus was granted; and they

were cases in wliich it' was hold that a mere ministerial duty was to

be performed by the offieor. In I'liited States ex rel. MoPrido v.

Schurz, tlie question related to a patont for land claimed by a jtrc-

emptor. All the ])roceedings had been gone through, the right of

tho applicant had boon affirmed, the patent had boon made o\it in the

Land Office, signed by tlie Prosidont^ soalod with tho Land Office

seal, countersigned by the recorder of the Land Office, recorded in

( t'le proixT book, and transmitted to the local land officers for deliv-
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ery; but delivery was refused because instructions had been received
from the Commissioner to return the patent. The plea was, that
it had been discovered that the lands belonged to a town site. TJie

court held that this was an insufficient plea; that the title had
passed to the applicant, and he was entitled to his patent, subject
to any equity which other parties might have to the land, or to a
proceeding for setting the patent aside; and that the duty of the
Commissioner, or Secretary of the Interior, had become a mere min-
isterial duty to deliver the instrument— as was held in Marbury v..

Madison, in relation to the commission of Marbury as justice of the
peace. Of course, this case is entirely different from the case now
under consideration.

The case of Butterworth v. Hoe was very similar in principle to
that of United States v. Schurz. The Commissioner of Patents had
decided in favor of the right of one Gill, an applicant for a patent
in a case of interference, and adjudged that a patent should issue to
his assigns accordingly. An appeal was taken to the Secretary of
the Interior, who reversed the decision of the Commissioner. The
latter thereupon and for that reason, refused to issue a patent. It

was a question whether an appeal lay to the Secretary of the Inte-
rior, and this court held that it did not, and that he had no juris-

diction in the matter. The court, therefore, held that the patent
ought to be issued in accordance with the decision of the Commis-
sioner, and that the mere issue of the patent was a ministerial matter
for which a mandamus would lie. This case, like that of United
States V. Schurz, is unlike the present. All deliberation had ceased;
the right of Gill, the applicant, was adjudged; there was nothing
to be done but to deliver to the party the documentary evidence of
his title. That was a mere ministerial matter. We think that the
mandamus was properly refused and the judgment of the Supreme
Court of the District is Affirmed.

Section III. The Judicial Department. V>

CASE OF SUPERVISORS OF ELECTIO^TS.

114 Massachusetts, 247. 1873.

Gray, C. J. This application [for appointment of supervisor
election] is made under the St. of 1873, c. 37G, § 1, which provides
as follows: "Whenever, prior to an election, five legal voters of any
ward of a city shall make known in writing to a justice of the

Supreme^ Jud iciaj. Court, in term time or vacation, tlieir desire to
0^1

6A.^ /vLv^l-^t^.
I
(A^c^.^^^S^^'^'^^^ J
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have such election guarded and scrutinized, it shall be the duty of

such justice, upon such notice as he shall deem meet, or without
notice, prior to such election, to appoint and commission two k\i;al

vott-rs ot sucli ward, who shall be of different political parties, and
shall be known and designated as supervisors of election. Before
entering upon the duties of their office, the said supervisors shall

be duly sworn to the faithful and impartial discharge of the same."
As the application appeared to involve a grave question of consti-

tutional law, and a similar ajjplication n:ight according to the terms
of the statute be presented to a justice of this court at any time,

the matter has been argued before five of the judges, and our breth-

ren who could not attend at the argument have taken part in the

cousultatiou.

The intention of the Legislature is clearly expressed that super-

visors of election should be appointed by the justices of this court.

The question is whether the statute is constitutional.

The constitution, being the fundamental law of the Common-
wealth, established by the people, binds and controls all their ser-

vants, legislative, executive and judicial. Every person chosen or

appointed to any office is expressly required, before entering upon
the discharge of its duties, to take an oath to support the constitu-

tion. And by the eighteenth article of the Declaration of Kights a

frequent recurrence to the fundamental principles of the constitution

is declared to be absolutely necessary to preserve the advantages of

liberty and to maintain a free government.

The Legislature is vested by the constitution with fuir~power

and authority from time to time to make, ordain, and establish all

manner of wholesome and reasonable orders, laws, statutes and

ordinances, directions and instructions, "so as the same be not rej»ug-

nant or contrary to this constitution," as they shall judge to be for

the good and welfare of this Commonwealth, and for the governing

and ordering thereof, and of the subjocits of the same. Every reas-

onable inference is to be drawn in favor of the validity of the acts

of each branch of the government. Hut whenever application is

made to the judiciary to carry into effect any statute in a ])articular

case, and the statute in rpu'stion ajjpears to be clearly n-pugnant to

the constitution, it is the duty of the judges to obey the constitu-

ticMi and disregard tiie statute.

The people of Massachusetts, warned by experience of the incon-

venij'nces and dangers arising from tlie vesting of incomjiatil)lo

j)Owers in the same persons under the royal government wliilc this

state was an English province, have madt; most careful provision for

separating the three great departments of government, and for remov

ing the juflieiary, and especially this court, from political influences

of every kind, as far as possilile.

The linal article of the Deelaration of liights declares tliat "in tlie

government of this Commonwealth the legislative department shall
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never exercise the executive and judicial powers or either of them;
the executive shall never exercise the legislative or judicial powers,

or either of them; the judicial shall never exercise the executive or

legislative powers, or either of them; to the end it may be a govern-

ment of laws and not of men," The constitution further expressly

prohibits the judges of this court to hold a seat in the House of

Representatives, Senate or Council, or any other office or place

under the authority of this Commonwealth, except that of justices of

the peace through the State; and requires all commissions to be

signed b}^ the Governor, and attested by the secretary or his deputy,

and to have the great seal of the Commonwealth affixed thereto.

The justices of this court, as incidental to the large and varied

judicial powers and jurisdiction conferred upon them by the consti-

tution and laws, embracing cases criminal and civil, in common
law, equity, probate, and divorce, may be and have been by many
statutes authorized to appoint subordinate officers of various kinds

to assist in the performance of their judicial duties, such as auditors,

special masters in chancery, commissioners to take depositions in

other States in cases pending here, commissioners to take bail, com-
missioners for the partition of lands, division of flats, or the setting

off of dower, commissioners of sewers, or for the improvement of

meadows and low lands, and commissioners to adjust the rights of

transportation and modes of connection between connecting lines of

railroad, or to assess the expenses, as between different counties,

towns and other corporations, of maintaining roads or bridges.

Parts of the duties performed by some of these officers in carrying

out their functions are executive in their nature, and of a class

which might be imposed by law upon strictly executive officers.

But all the officers above enumerated, when appointed by the court,

are by express requirement or necessary implication obliged to re-

turn a report of their doings to the court for its judicial action.

The judges may also be authorized by law, except so far as other-

wise expressly provided by the constitution, to appoint clerks of

courts. But the duties of such clerks are in no sense executive;

they are merely ministerial, and incident to the administration of

justice. On like grounds, the courts are authorized, in the absence

of the official prosecutor, to appoint a suitable person to perform his

duties; and to appoint all officers necessary to the transaction of

their business.

The courts may also try the title to many offices by mandamus,
quo warranto, or other proper process. But the title to an office is a

right that has always been held to be a proper subject of judicial

decision, except w'nen the constitution has committed it to otljer

hands. Analogous to this is the power conferred on this court by
statute to remove certain officers, and thus to declare a forfeiture of

their rights and a determination of their offices.

The power of naturalization may perhaps be considered as one of
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the powers that may be entrusted by the Legislature iu its discretion

to one or another department of the governiuent. Before the adop-

tion of the federal Constitution, it was habitually exercised by the

General Court of >[assachusetts. Since the adoption of that Consti-

tution, it has been vested by the Congress of the United States, with

the assent of the State legislatures, in the judicial tribunals of the

States, as well as in those of the nation. As it requires a final deter-

mination of all matters of law and fact involved in the admission of

the applicant to citizenship, it may appropriately be made a subject

of judicial investigation and decision.

The St. of ISTo, c. 376, §§ 2, '6, declares that it shall be the duty

of the supervisors of election to attend the ward meetings, to chal-

lenge the vote of any person whose qualifications they doubt; to

remain where the ballot boxes are kept, from the opening of the

polls until all the votes are cast, counted, canvassed and' sealed up,

and the certificates and returns made out; to inspect and scriitinize

the manner of voting and the method of keeping and marking the

check list; to count and canvass every ballot cast, and, in the event

of a disagreement between their count and canvass and those of the

ward officers, to make a return of their count and canvass to the

mayor and aldermen.

These supervisors, although entrusted with a certain discretion in

the performance of their duties, are strictly executive officers. Tliey

make no report or return to the court or to any judge thereof. Their

duties relate to no judicial suit or proceeding, but solely to the ex-

ercise by the citizens of political rights and privileges.

We are unanimously of opinion that the power of appointing such

officers cannot be conferred upon the justices of this court without

violating the constitution of the Commonwealth. We cannot exer-

cise this power as judges, because it is not a judicial function; nor

as commissioners, because the constitution does not allow us to hold

any such office.

The statute in question can find no support in the act of Congress

of 1.S71, c. 1»9, conferring power to appoint similar officers ujion the

judges of the Circuit Court of the United States, or in the action of

those judges pursuant thereto; because the Constitution of the

United States does not so exjdicitly restrain the judges from exer-

cising executive or political functions as does the constitution of this

Commonwealth; and because the circuit judges acted individually

and without opportunity of conference, and, so far as we are in-

formed, without any question of constitutional power being raised

or argued. Petition denied

^

1 rnder tlie provi«ijonn of V . S. Conpt., Art. II., Sec. 2, T 2, Conprt-ss may BUtlior-

iw; a)i(x>iDtrn<-Dt of supcTvisora of electious by circuit courts. Ex jutrte Siebolii, 100

U. S. 371,397.
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STATE EX REL. r. SIMONS'^
. jcVf \*^ •

32 Minnesota, 540. 18S4. ,')}^ ^^f^lv^yi^" ^^'

Mitchell, J. This is an application for a writ oiprohibition to .>^ , yO*^

restrain the respondent, a judge of the District Court, from further ' Jj/' 4^

action in proceedings now pending before him for the ipcorporation ^'-'
'

\^

_of certain territory as a village under the provisions of chay-tter 73, (^v^ / ^
Gen. Laws 1883. The contention of the relator is that the act i 1/^ y

referred to is unconstitutional, because it assumes to delegate purely "^ l^
legislative powers to the District Courts or the judges thereof. Sec- y^ jfi\

tion 3 of this act provides that any district, sections, or parts of "aJJ^ t

sections which have been duly surveyed and platted into lots and^ A*^
blocks, and lands adjacent thereto, which said plat has been duly -r Jy
and legally certilied and filed, may become incorporated as a village ' vv/«->^''"^

in the following manner, upon application to the judge of the District ,^^
Court of the county in which such lands are situated. Section 4 ^^(^^^

\,J~^

provides that this application shall be by petition of at least 25 »*\ '

V
electors, — residents upon the lands to be incorporated, — setting W^. '^J^"^

forth the boundaries of such territory, the quantity of land embraced \Lr^jJ\
therein, the name of such village, and the resident population, as '^ )^
near as may be. Section 5 provides for the posting of copies off' ^^
such petition , and of notices of the time and place when and where -Hr ^
it will be presented to the court. Section 6 provides that "at thef^ \^
time and place fixed in said notice, upon the filing of the petition and^,>^
proof of posting as aforesaid, and the map or plat of said premises.

the court may j^roceed to hear jjroofs for or against the incorporation\

of said village, and upon such hearing may take such evidence, as heX,.^

shall deem necessary." Section 7 provides: "If the court, after such /

hearing, shall be satisfied of the correctness of such survey and of luJf^

the legality of said plat, and that all of the requirements of the

statute have been complied with: that the larids emhra^^ed in such

petition . . . ought justly to be included in said proposed village : that

the interests of the inhabitants u-ill be promoted thereby. — it shall 'l/'

make an order declaring that such territory, the boundaries of which ~i,

shall be therein set forth by metes and bounds, and ichich may be ^
enlarged or di77iinished by such court from the boundaries specifitd in ^
said application as justice may require, shall be an incorporated '^'^^'OijJii; i/
lage by the name specified in said application: and in such order it^ y^ %

shall designate three persons, — electors residing on said territory, \J*
' , ^ \

— whose duty it shall be to give notice of an election in said incur- Ay^ aJ^
porated village, as provided by section 10 of this act.'* Section S j^*^ jj
requires that such petition and order shall be filed in the office of thej^y^ *k

clerk of the court, and that he shall forthwith notify the persons ^^ ^
designated in said order of the filing thereof, and that a certified^ * JM*"

copy thereof shall be filed in the office of the register of deeds, and^^^/jr^

c/- (^^^^-^^ ^.jj'VArwCc'L^-v M
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be by him recorded, "and thereupon said village shall he duly incor-

porated by the name designated in said order.^' Section 9 provides*

that any district which may be set apart by an order of the district

court, and shall organize as such municipal corporation by the action

of the inhabitants thereof in the manner and form hereafter pro-

vided, shall be endowed with all the powers incident to mnnicipal

corporations. Section 10 requires the three persons designated for

that purpose in the order of tlie court, to give notice to the electors

to meet to organize under tlie provisions of the act, and to elect offi-

cers for the ensuing year. It also provides for the manner of holding

and conducting such elections.

It will be observed that under the provisions of this act the legis-

lature has not, except as to certain preliminaries, determined or

detined the facts or things upon the existence of which the territory

shall be incorporated as a village. It will also be observed that the

duty of the court is not simply to inquire and ascertain whether cer-

tain specified facts exist, or whether certain specified conditions have

been complied with, but to proceed and determine whether the in-

terests of the inhabitants will be promoted by the incorporation of

the village, and, if so, what land ought in justice to be included

within its limits. In short, it is left to the court to decide whether

public interests will be subserved by creating a municipal corpora-

tion, and the determination of this question is left wholly to his

views of expediency and public policy.

That the determination of such questions involves the exercise of

purely and exclusively legislative powers seems to us too clear to

admit of argument. The granting of all charters of incorporation

involves the exercise of legislative functions. The proposition (says

Dillon) which lies at the foundation of the law of corporations of

the country is that they all, jmblic or private, exist and can exist

only by virtue of exj)ress legislative enactment, creating or authoriz-

ing the creation of the corporate body. All municipal cori)orations

are more auxiliaries to the State government in the business of muni-

cipal riih'. The act of deciding when and under what circumstances

the public interests require the creation of these auxiliaries or aids

to the State government is one of the highest and most important

legislative ])Owers and duties.

By section 1, article 4, of the constitution of the State, the legis-

lative department of the government is made to consist of a Senate

and House of Representatives. In them all legislative iiower is

exelusivelv vested. One of the settled maxims of constitutional law

is that legislative powers caTinot be delegated. Wiiere the consti-

tution has located the law making ])()wer it must remain. The <le-

partment to whose judgment and wisihun it has lieen intrusted cannot

abdicate this power and relieve itself of tlie responsibility, by

choosing other agencies ujion whom it shall be devcdved. ('ooley,

Const. Mm. l.'{'.». As said liy this court in State v. Young, 'J'.* Minn.
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474, 551, it is a principle not questioned that, except when author-
ized by the constitution, as in respect to municipal corporations, the
legislature cannot delegate legislative power. The power of local
legislation commonly bestowed on municipal corporations does not
trench upon the maxim, since this is authorized, impliedly at least,

by the constitution itself; and the maxim itself is to be understood
in the light of an immemorial practice which has always recognized
the policy and propriety of vesting in such corporations these powers.
As before remarked, municipal corporations are created for this pur-
pose, as aids to the State government in the business of municipal
rule. Cooley, Const. Lim. 140.

Had the legislature, by the act in question, fixed and specified all

tlie conditions and facts upon which the incorporation of certain
territory should depend, we do not question their right to refer to

some tribunal or body the question of ascertaining and determining
the existence of these facts and conditions. Neither do we decide
that they might not delegate certain legislative powers regarding
the organization and incorporation of villages to some appropriate
municipal body which might constitutionally exercise local legisla-

tive powers. The delegation of certain powers of local legislation

to municipal bodies, for reasons already suggested, is permissible.

Boards of county commissioners are already, under certain limita-

tions, invested with somewhat similar powers in the organization

and change of boundaries of towns and school-districts. But the
present act assumes to delegate these legislative powers to the Dis-
trict Court, — a tribunal not authorized to exercise them, its juris-

diction under the constitution being T^\\.re\y judicial. Cases may be
found where it has been held that powers similar to those conferred

by this act were properly delegated to certain so-called courts, but
we think it will be found in almost every instance that these courts
were not exclusively judicial, but also quasi municipal bodies, in-

vested with certain powers of local legislation, guch are the county
courts in some States, which take the place of our boards of county
commissioners in the municipal government of the county. As bear-

ing upon the question here considered, see City of Galesburg v.

Hawkinson, 75 111. 1.52; Shumway v. Bennett, 29 Mich. 451.

The only remaining question is whether a writ of prohibition is

the appropriate remedy. Although the powers attempted to be

conferred by this act are not judicial in the strict sense of the term,

yet they are, in many of their features and results, quasi judicial,

and are conducted under judicial forms. The exercise of these

powers is unlawful. Their exercise will result in injury for which
there seems to be no other adequate remedy. Under this state of

facts the writ will lie. State v. Young, 29 Minn. 474.

Let the writ issue.
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CITY OF WAHOO v. DICKINSON.

•23 Nebraska, 426. 1868.

Maxwell. J. In October, 188G, the proper authorities of the city

of Wahoo passed a resolution that, "We favor and demand as a

matter of right the annexation of the territory contiguous to the city

of Wahoo," etc., and described the territory souglit to be annexed.

The city thereupon filed a petition in the District Court of Saunders

county, setting forth the facts required by the statute, and attached

an accurate map of the territory sought to be annexed to the

said petition, and prayed for a decree of the court annexing the

territory set forth in the petition to the city of Wahoo. There

were nearly one hundred persons who owned the land sought to be

annexed, all of whom were made defendants, and service duly had

upon tliem. The appellants answered the petition, and upon a

decree being rendered against them, appealed to this court. There

is no bill of exceptions, and the only question before this court is,

whether or not the district court had jurisdiction.

This question is to be determined from the construction to be

placed upon section 99, chap. 14 of the Comp. Stat.

The court in its decree found " that the city council of the plaintiff

has heretofore adopted a resolution to annex the territory described

in the petition herein by a two-thirds vote of all tlie members of said

council, and the court further iinds that such of said territory as is

hereinafter described will receive material benefit by its annexation

-to the said city of Wahoo, and that justice and equity require the

annexation of said portion of said territory hereinafter described"

[describing the territory].

The appellants contend that the power to annex territory to a

city is legislative and not judicial, and if delegated must be given

to some body possessing legislative powers and not to a court, citing

Shuuiway /•• Hennett, 29 Midi. 4r>2. People r. Carpenter, 24 N. Y.

Hi't. Gafesburg v. Ilawkinson, 75 111. 152. Turner r. Althaus, G

Neb. 09. The case of Slnimway r. liennett arose under a statute

very different from ours, and need not be considered. The case of

(Jalesburg r. Ilawkinson is under a similar statute to our own, but

we are unable to give our assent to the reasoning of tlu^ court in

that eas«'.

It will be conceded that an arliitrary annexation of territory to a

city or town, where the benefits to be received by the territory

annexed are not considered, can only be accomplished by legislation,

eitlier by the legislature itself, or by a tril)unal clothed with power

for that purpose, and tliat a court under our constitution could not bo

invested with such legislative power. Wo do not understand the
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statute, however, as clothing the courts with the power to legislate

ill the premises — that is, to determine in the first instance what
territory should be annexed. This power is bestowed upon the city

council. The evident purpose is to protect the owners of the

property from being forcibly brought within the corporation, unless

one of two facts is made to appear. First, that the territory, or a

part of it, will receive material benefit from its annexation to such

corporation — that is, if all the territory sought to be annexed will

receive material benefits, then a decree will be entered accordingly
;

if but part receives material benefit, then a decree will be entered

only for such part. Second, where justice and equity require such

annexation of said territory, or a part thereof, then a decree will be

entered according to the facts as found.

The determination of these questions is a judicial act, and the

courts are duly empowered and the question is proper for the courts

to consider. The statute makes the right depend upon one of the

two conditions named. If neither condition exists, then there is no
right to annex. The court, therefore, hears the allegations of the

parties interested in the property sought to be annexed, and de-

termines from the testimony what their rights are in the premises.

Thus in one action, before any complications have arisen in regard

to the annexation of the territory, the court determines the rights of

the parties, with the right of either party to appeal from the decree.

Such powers are judicial and not legislative. The same powers are

conferred upon the courts to change the names of persons, cities, and
towns, and like cases which have been treated as a legitimate

exercise of judicial power. This question was very fully considered

by the Supreme Court of Iowa in Burlington v. Leebrick, 43 Iowa,

252, where a statute very similar to that under consideration was
sustained, and the power of the court to determine the conditions

upon which contiguous territory should be annexed to a city was
held to be judicial and not legislative. See also Kayser v. Trustees,

16 Mo. 88. Blanchard v. Bissell, 11 0. S. 90. Borough of Little

Meadows, 35 Penn. St. 335.

Our constitution prohibits special legislation as applied to any
particular ipunicipal corporation. The legislature, therefore, cannot,

by special act, extend the boundaries of any city or town. This,

therefore, must be done by general law, and the most practical way
of accomplishing this purpose is to provide by general statute the

conditions under which contiguous territory may be attached to such

city or town, and to clothe some local tribunal with power to de-

termine, in the first instance, whether such conditions exist. If

such local tribunal is convinced of the existence of one or both of

the conditions named, and pass a resolution annexing such territory,

it must still convince the court of the existence of at least one of

said conditions and obtain a decree of the existence of the same.

These questions are so far of a judicial character that they may
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^1.

^Aj'

^v EfctioTT, C. J. The reporter of the decisions of this court files

' /ylftus^ petition invoking judgment upon the validity of the act of

March, 1889. Among other provisions that act contains the follow-

properly be vested in the judicial department of the State. As there

is no bill of exceptions, and no question as to the sufficiency of

the evidence to sustain the decree, we hold that the court below had
jurisdiction, and the decree is affirmed. L

iji i^y Decree affirmed.

^Ji Ex PARTE GRIFFITHS.

lis Indiana, S3. 1889.

ing: "Opinions involving no disputed principles of law or equity

r rule of practice, and no question except as to w'hether the ver-

dict or decision is sustained by sufficient evidence or is contrary to

/ tlie evidence, shall be printed in brevier type, without analysis or

^A*^. syllabus. . . . The index and tables of cases shall be subject to the

supervision and direction of the Supreme Court. ... It shall be

the duty of the Supreme Court to make a syllabus of each opinion

recorded by said court, except as hereinbefore otherwise provided."

Acts of 1880, p. 87.

If the act assumed to require the judges of the Supreme Court to

perform the duties of the clerk by preparing entries, or to discharge

\the duties of the sheriff by pre])aring returns for him, we suppose

no one would hesitate to declare it void. The fact that the officer

; y^ whose duties the act assumes to direct the judges to perform is the

^'^ roporter, and not the clerk or the sheriff, can make no difference.

^ <^ XtMther shade nor semblance of difference can be discerned by the

keenest vision between tl)e cases instanced by way of illustration

and tlie real case. The principle which rules is this: Judges can-

not be required to perform any otlier than judicial duties. This is a

r\i<limental principle of constitutional law. To the science of juris-

• .JblTudenre, it is as the axiom that tlie wliole is equal to all its i)arts

Jj^ is to the science of mathematics. There is no contrariety of

' ^ojjinion upon this subject. There is no tinge of reason for asserting

- a (liff»;r<'nt doctrine. We quote Judge Cooley's statement of the

jiriiiciph', allliough it is found in a book intended for beginners,

because it expresses the ruh; clearly and tersely. This is his state-

ment: "Upon judges, as such, no functions can be imposed except

^\ , those of a judicial nature." Principles of Const. Law, 53. The
authorities upon this jioint are many and harmonious. Ilayburn's

Jr 'at^- Case, 2 Dall. 409, n. ; United States v. Ferreira, 1.'} How. 40, n.;
"^ Auditor V. Atchison, ete., \[. ][. Cd., Kan. itOO; Supervisors of

r^

^
^

<SJ
o

u

.tT^
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Election, 114 Mass. 2rf7; Rees v. City 'of Watertown, 19 Wall. lOV
Heine v. Levee Commrs., 19 Wall. 655; Smith v. Strotlier, 08 Cal.

194; Burgoyne v. Supervisors, 5 Cal. 9; People v. Town of i^
Nevada, Cal. 143; Hardenburgh v. Kidd, 10 Cal. 4()2; McLean /^ ^^V^
County Precinct v. Deposit Bank, 8J Ky. 254; State v. Young, '2\)Wpt^^

Minn. 474; Shepherd v. City of Wheeling, 4 S. E. Rep. 35. ^
The preparation of the syllabi is an essential part of the reporter's^^oA

jf

work. Head-notes may be copyrighted, but the opinions of tlief \ jt
court cannot be. The syllabi, or head-notes, may be copyrighted 'a v^
because they are the work of the reporter and not of the judges./^ »

The work is essentially and intrinsically ministerial, and, therefore,
/]

y(/'*'^

cannot be performed by the judges or the court.

The soundness of the rule stated by Judge Cooley is beyond con-

troversy, and it is hardly necessary to go further, since it is con-

clusive here, but the provisions of our Constitution are so clear and
decisive that we cannot forbear referring to them. These pro-

visions are found in article 7, and read thus:
" Section 5. The Supreme Court shall, upon the decision of every

case, give a statement in writing of each question arising in the

record of such case and the decision of the court thereon.
" Section 6. The General Assembly shall provide, by law, for the

speedy publication of the decisions of the Supreme Court made under
this Constitution; but no judge shall be allowed to report such

decisions." ^C)

These provisions, when read in connection with section 1 of

article 3, distributing the powers of government, and section 1 of

article 7, lodging the whole judicial power of the State in the

courts, make it perfectly clear that the Legislature cannot impose

any of the duties of the reporter upon the judges of the Supreme
Court. Section 5 defines the duties of the court, and to these .

duties the Legislature can make no additions. The last clause of i^
'

section 6 is a positive prohibition, and no judge can, without an ii

open defiance of the Constitution he has sworn to support, take'V*^

upon himself the duties of the reporter.

The principle which controls here has

by this court. By force of this principle the

the office of reporter, was overthrown. Judge Buskirk, in speaking

of the decision, says it was the unanimous judgment of the court

Buskirk, Practice, 12. That learned judge discusses the question a

length and very clearly proves that the Legislature has no power to

require the judges to exercise any of the functions of the ofi&ce of

reporter. There are many decisions asserting and enforcing the

general principle involved here. It is, indeed, everywhere agreed

that constitutional courts are not subject to the will of the Legisla-

ture, for, as said in Wright v. Defrees, 8 Ind. 298, "The powers of

the three departments are not merely equal, — they are exclusive,

in respect to the duties assigned to each. They are absolutely inde-

.-v

been asserted and applied i/L \j i/^
the act of 1875, concerning f \ , JU
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pendent of each other." In the case of Houston v. Williams, 13

Cal. 24, the court, speaking by Fikld, J. (now one of the justices

of the Supreme Court of the United States), said: "The truth is,

no such power can exist in the legislative department, or be sanc-

tioned by any court which has the least respect for its own dignity

and independence. In its own sphere of duties, this court cannot

be trammelled by any legislative restrictions. Its constitutional

duty is discharged by the rendition of decisions," The Supreme
Court of Arkansas, discussing the general subject, cites with
approval the case of Houston v. Williams, svpra, and says, of the

constitutional right of the court, that: "The legislative de[)artment

is incompetent to tuuch it." Vauglian v. Harp, 49 Ark. I(j0. In a

recent decision of our own it was said: " It is true that the judiciary

is an independent department of the government, exclusively

invested by the Constitution with one element of sovereignty, and
that this court receives its essential and inherent powers, rights,

and jurisdiction from the Constitution and not from the Legisla-

ture." Smythe r. Boswell, 117 Ind. 305. Of tlie many other cases

sustaining this doctrine, we cite Little v. State, 90 Ind. 338 (46 Am.
Ixep. 224), and authorities cited; Sanders r. State, 85 Ind. 318;

Shoultz r. McPheeters, 79 Ind. 373; Nealis v. Dicks, 72 Ind. 374;

Greenough ?\ Greenough, 11 Pa. St. 489; Chandler r. Xasli, 5 ]\Iich.

410; Hawkins v. Governor, 1 Ark. 570; In re .Tanitor of Supreme

Court, 35 Wis. 410; Speight v. People, 87 111. 595; Ex rarte

Randolph, 2 Brock. 447.

It is our judgment that the petition brings before us these throe

fpiestions: (1st) Can the Legislature im])ose ministerial duties

upon the court? (2d) Can tlie Legislature add duties to those

devolved upon the judges by the Constitution ? (3d) Can the Legis-

lature, in violation of tlie constitutional inhibition, authorize the

judges to discharge the essential duties of a reporter? Upon these

(lue.stions we express our judgment and sustain the ])etitioner's con-

tention, but we neither exjtress nor intimate an ojiinion upon any

others, although others are discussed.

We have no doubt that it is our riglit and our <luty to give judg-

ment u])on the questions we have stated, because they directly con-

cern tlie rights, powers, and functions of tlie court, and no other

tribunal can determine for us wliat our rights, duties and functions

are under the Constitution.'

' On account of tlicsn iinconHtitntioniil provisions, the wliolo Htatute j)r(>vi(Iiiip for

rcfiortinp tlie o]iinionH of the Supreme Court wa.s licld to bo invalid. GrifUn i'. State,

ex rrl., 119 Iml. 520 (1889).
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UNITED STATES ex rel. v. DUELL.

172 United States, 576. 1898.

In- an interference proceeding in the I'atent Office between Ber-

nardin and Northall, the Commissioner, Seymour, decided in favor

of Bernardin, whereupon Northall prosecuted an appeal to the

Court of Appeals of the District of Columbia. That court awarded
Northall priority and reversed the Commissioner's decision. 7 App.
D. C. 452. Bernardin, notwithstanding, applied to the Commis-
sioner to issue the patent to him and tendered the final fee, but the

Commissioner refused to do this in view of the decision of the Court

of Appeals, which had been duly certified to him. Bernardin then

applied to the Supreme Court of the District of Columbia for a man-
damus to compel the Commissioner to issue the patent in accordance

with his prior decision on the ground that the statute providing for

an appeal was unconstitutional and the judgment of the Court of

Appeals void for want of jurisdiction. The application was denied,

and Bernardin appealed to the Court of Appeals, which affirmed the

judgment. 10 App. D. C. 294.

Seymour resigned as Commissioner and was succeeded by Butter-

worth, and Bernardin recommenced his proceeding, which again went

to judgment in the Supreme Court, and the Court of Appeals. 11

App. D. C. 9J.. The case was brought to this court, but abated in

consequence of the death of Butterworth. United States v. Butter-

worth, 169 U. S. 600. Bernardin thereupon brought his action

against Duell, Butterworth's successor, and judgment against him
was again rendered in the District Supreme Court, that judgment

affirmed by the Court of Appeals, and tlie cause brought here on writ

of error.

Mr. Chief Justice Fuller, after stating the case, delivered the

opinion of the court.

The Court of Appeals for the District of Columbia adjudged that

Northall was entitled to the patent. By section 8 of the act estab-

lishing that court, 27 Stat. 484 c. 74, it is provided that any final

judgment or decree thereof may be revised by this court on appeal

or error in cases wherein the validity of a statute of the United

States is drawn in question. The validity of the act of Congress

allowing an appeal to the Court of A])j)eals in interference cases was

necessarily determined when that court went to judgment, yet no

attempt was made to bring the case directly to this court, but the

relator applied to the District Supreme Court to compel the Com-
missioner to issue the patent in disregard of the judgment of the

Court of Appeals to the contrary, and, the application having been

denied, the Court of Appeals was called on to readjudicate the

question of its own jurisdiction.
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The ground of this unusual proceeding, by which the lower court

was requested to compel action to be taken in detiance of the court

above, and the latter court was called on to rejudge its own judg-

ment, was that the decree of the Court of Appeals was utterly void

because of the unconstitutionality of the statute by which it was
emj)owered to exercise jurisdiction.

Nutliing is better settled tluin that the writ of mandamus will

not ordinarily be granted if there is another legal remedy, nor

unless the duty sought to be enforced is clear and indisputable; and
we think that, under the circumstances, the remedy by api)eal

existed; and that it is not to be conceded that it was the duty of the

Commissioner to disobey the decree because in his judgment the

statute authorizing it was unconstitutional, or that it would have

been consistent with the orderly and decorous administration of

justice for tlie District Supreme Court to hold that the Court of Ap-
peals was absolutely destitute of the jurisiiiction which it had deter-

mined it possessed. Even if we were of opinion that the act of Con-

gress was not in harmony with the Constitution, every presumption

was in favor of its validity, and we cannot assent to the proposition

that it would have been competent for the Commissioner to treat the

original decree as absolutely void, and without force and effect as to

all persons and for all purposes.

But as, in our opinion, the Court of Appeals had jurisdiction, we
prefer to affirm the judgment on that ground.

The contention is that Congress had no power to authorize the

Court of Appeals to review the action of the Commissioner in an in-

terference case, on the theory that the Commissioner is an executive

officer; that his action in determining which of two claimants is

entitled to a patent is purely executive; and that, tlierefore, such

action cannot be subjected to the revision of a judicial tribunal.

Doubtless, as was said in Murray v. Hoboken Land «& Improve-

ment Co., 18 How. 272, 284, Congress cannot bring under the judi-

cial power a matter which, from its nature, is not a subject for

judicial determination, iMit at the same time, as Mr. Justice Curtis,

delivering the opinion of the court, further observed, ''there are

matters involving public rights, wliich may be presented in such

form that the judicial power is ca])able of acting on them, and which

are susceptible of juilicial det*'riiiination, but which C()ni,'ress may
or may not bring witliin the cognizance of the courts of tlie United

States, as it may deem proper." The instances in whicli this has

been done are numerous, and many of them are referred to in Fong
Yue Ting v. United States, 140 U. S. r.08, 714, 715, 72S.

Since, under the Constitutioti, Congress has ])ower "to ])roni()to

the progress of science and useful arts, by sr>c»iring for limited times

tt) authors and inventors the exclusive riglit to their respective writ-

ings and discoveries," and to make all laws which shall be necessary

an<l profM-r for carrying that expressed power into execution, it
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follows that Congress may provide such instrumentalities in respect

of securing to inventors the exclusive right to their discoveries

as in its judgment will be best calculated to effect that object.

And by reference to the legislation on the subject, a comprelion-

sive sketch of which was given by Mr. Justice Matthews in Butter-

worth V. Hoe, 112 U. S. 50, it will be seen that from 1790 Congress
has selected such instrumentalities, varying them from time to time,

and, since 1870, has asserted the power to avail itself of the courts

of the District of Columbia in that connection.

[The provisions of successive acts of Congress on the subject are

briefly stated.]

As one of the instrumentalities designated by Congress in execu-

tion of the power granted, the office of Commissioner of Patents was
created, and though he is an executive officer, generally speaking,

matters in the disposal of which he exercises functions judicial in

their nature may properly be brought within the cognizance of the

courts.

Now, in deciding whether a patent shall issue or not, the Com-
missioner acts on evidence, finds the facts, applies the law and
decides questions affecting not only public but private interests; and
so as to reissue, or extension, or on interference between contesting

claimants; and in all this he exercises judicial functions.

In Butterworth v. Hoe, supra, Mr. Justice Matthews, referring

to the constitutional provision, well said :

"The legislation based on this provision regards the right of prop-

erty in the inventor as the medium of the public advantage derived

from his invention; so that in every grant of the limited monopoly
two interests are involved, that of the public, who are the grantors,

and that of the patentee. There are thus two parties to every appli-

cation for a patent, and more, when, as in case of interfering claims

or patents, other private interests compete for preference. The
questions of fact arising in this field find their answers in every

department of physical science, in every branch of mechanical art;

the questions of law, necessary to be applied in the settlement of

this class of public and private rights, have founded a special branch

of technical jurisprudence. The investigation of every claim pre-

sented involves the adjudication of disputed questions of fact, upon
scientific or legal principles, and is, therefore, essentially judicial

in its character, and requires the intelligent judgment of a trained

body of skilled officials, expert in the various branches of science

and art, learned in the history of invention, and proceeding by fixed

rules to systematic conclusions."

That case is directly in point and the ratio decidendi strictly

applicable to that before us. The case was a suit in mandamus
brought by the claimant of a patent in whose favor the Commis-
sioner had found in an interference case, to compel the Commissioner

to issue the patent to him. The Commissioner had refused to do
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this on the ground that the defeated party had appealed to the iSecie-

tary of the Interior, who had reversed the Comniissioner's action,

and found in appellant's favor. This coui't held that while the

Commissioner of Patents was an executive officer and subject in ad-

ministrative or executive matters to the supervision of the head of

the department, yet that his action in deciding patent cases was

essentially judicial in its nature and not subject to review by the

executive head, an appeal to the courts having been provided for.

And among other tilings it was further said

:

"It is evident that the api>eal thus given to the Sujireme Court of

the District of Columbia from the decision of the Commissioner, is

not the exercise of ordinary jurisdiction at law or in equity on the

part of that court, but is one in the statutory proceeding under the

patent laws whereby that tribunal is interposed in aid of the Patent

Office, though not subject to it. Its adjudication, though not bind-

ing upon any who choose by litigation in courts of general jurisdic-

tion to question the validity of any patent thus awarded, is, never-

theless, conclusive upon the Patent Office itself, for, as the statute

declares. Rev. »Stat. § 4914, it * shall govern the further ])roceedings

in the case.' The Commissioner cannot question it. He is l)ound

to record and obey it. His failure or refusal to execute it by ai)pro-

priate action would undoubtedly be corrected and suj)j>lied by

suitable judicial process. The decree of the court is the final adju-

dication upon the question of right; everything after that dejiend-

ent upon it is merely in execution of it; it is no longer matter of

discretion, but has become imperative and enforceable. It binds

the whole Department, the Secretary as well as the Commissioner,

for it has settled tlie question of title, so that a demand for the

signatures necessary to authenticate the formal instrument and

evidence of grant may be enforced. It binds the Secretary by

acting directly upon the Commissioner, for it makes the action of

the latter final, by requiring it to conform to the decree.

"Congress lias thus jtrovided four tribunals forbearing njijilica-

tions for patents, with tliree successive ajjpeals, in wliich the Secre-

tary of the Interior is not included, giving jurisdiction in appeals

from the Commissioner to a judicial body, independent of the De-

j)artment, as though he were the highest authority on the subject

witliin it. And to say that under tlu; name of direction an<l super-

intendence, the Secretary may annul tlie decision of tlie Sujireme

Court of the District, sitting on apjjcal from the Commissioner, by

directing the latter to disregard it, is to construe a statute so as to

make one part rep(';il another, wlieii it is evident both were intended

to cfM'xist witliout conflict."

"No reason (^an be assigned r<»r allowing an appcul from thi' Com-

miHsioner to the Secretary in cjises in which he is by law recjuired to

exercise his juilgnieiit on disputed rpiestions of law and fact, and in
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which no appeal is allowed to the courts that would not equally

extend it to those in which such appeals are provided, for all are

equally embraced in the general authority of direction and superin-

tendence. That includes all or does not extend to any. The true

conclusion, therefore, is, that in matters of this description, in

whicli the action of the Commissioner is quasi-judicial, the fact that

no appeal is expressly given to the Secretary is conclusive that

none is to be implied."

We perceive no ground for overruling that case or dissenting from

the reasoning of the opinion; and as the proceeding in tlie Court

of Appeals on an appeal in an interference controversy presents all

the features of a civil case, a plaintiff, a defendant and a judge, and

deals with a question judicial in its nature in respect of which the

judgment of the court is final so far as the particular action of

the Patent Office is concerned, such judgment is none the less a

judgment "because its effect may be to aid an administrative or

executive body in the performance of duties legally imposed upon

it by Congress in execution of a power granted by the Constitution."

Interstate Commerce Commission v. Brimson, 154 U. S. 447.

It will have been seen that in the gradual development of the

policy of Congress in dealing with the subject of patents, the recog-

nition of the judicial character of the questions involved became more

and more pronounced.

By the acts of 18,39 and 1852 an appeal was given, not to the Cir-

cuit Court of the District of Columbia, but to the chief judge or one

of the assistant judges thereof, who was thus called on to act as a

special judicial tribunal. The competency of Congress to make use

of such an instrumentality or to create such a tribunal in the attain-

ment of the ends of the Patent Office seems never to have been

questioned, and we think could not have been successfully. The
nature of the thing to be done being judicial, Congress had power

to provide for judicial interference through a special tribunal,

United States v. Coe, 155 U. S. 76; and a fortiori existing courts

of competent jurisdiction might be availed of.

We agree that it is of vital importance that the line of demarca-

tion between the three great departments of government should be

observed, and that each should be limited to the exercise of its

appropriate powers, but in the matter of this appeal we find no such

encroachment of one department on the domain of another as to jus-

tify us in holding the act in question unconstitutional.

Judgment affirmed.



ky

NTS OF GOVERNMENT.

Z'

^ HARWOOD

[chap, ul

'U^NTWOETH.

162 United States, 547. 1896.

y y^ , -fTiin; was an appeal from tlie judgment of tlie Supreme Court of

l/^ fthe tfiiitoiy of Arizona in a proceeding to determine a right to an

vvT^ office, which was claimed under an act of the territorial legislature.]

f^

, ^Ir. Justice Harlan, after stating the facts, delivered the opinion

\^j^rof the court.

T I (V • That which purports to be an act of the legislature of the Terri-

t . X^ory of Arizona, entitled ''An act classifying the counties of the

Territory and fixing the compensation of officers therein," and to

have been approved by the Governor on the 21st day of May, ISOo,

not only appears in the published laws of the Territory, but is filed

with and in the custody of the secretary of the Territory, and is

i \ signed, the parties agree, by the Governor, the President of the terri-

f/r(ji^^\tuyyHy Legislative Council, and the Speaker of the territorial House of

epresentatives.

Is it competent to show, by evidence derived from the journals of

the Council and House of Kepresentatives, as kept by their respec-

tive chief clerks, from the indorsements or minutes made by those

clerks on the original bill while it was in the possession of the two"\ 1 cierKS on me original uiu wiiiie it wi

r \ /VV^'"^"*^'''*"^ ^^ ^^^^ legislature, and from

V> of each body, that this act, thus in

mJ^ I .
Secretary, and authenticated by tlie

the recollection of the officers

the custody of the territorial

sjj^ I
. Secretary, and authenticated by tlie signatures of the Governor,

r \g^^ President of the Council, and the Speaker of the House of Kepresen-

^ "X <1;atives, contained, at the time of its final passage, provisions that

/
I ^7 were omitted from it without authority of the Council or the House,

. V
. W'fore it was presented to the Cioveriior for his approval ?

/^I /i/^f/pon the authority of Field i\ Clark, 143 U. S. G49, 671 et sec/.,

is\question must be answered in the negative. That case in its

essential features, does not.differ from the one now before the court.

t was claimed in that case that a certain provision or section was in

lie act of Congress of October 1, 18l»0, c. 1244, 26 Stat. rST, as it

•assed, but was omitted without authority from the bill or act

uthfMiticatcd by the signatures of the presiding officers of the two

(jbP^^Vf Coiign'ss and approved by the President. What was said

j^ /y^ f^Mth-.d c.'dse is directly a])i)]icable in principle to the present case.

^ » r Alter observing that the Constitution expressly required certain

»( matters to be entered on tlie journal, and, waiving any expression
VA

vA "f opinion as to the validity of a legislative enactment ])assed in dis

</| regard of that refiuirement, the

(/^
i

virespeet to the particular

j/H ijc krqit the proceeding:^

'^ *'-A?xi)re:;slv renuired to b

s

court said :
" Hut it is clear tliat, in

mode in which, or with what fulness, shall

gs of either house relating to matters not

[tressly required to be entered on tlie journals; whether bills,

lers, resolutions, reports and aiiieiuL/lents shall be entered at largo

y'
^ ^



/^nMcJrW^ ^^^^

SECT. III.] HARWOOD V. WENTWORTH. 131

on the journal, or only referred to and designated by their titles or

by numbers; these and like matters were left to the discretion of the

respective houses of Congress. Nor does any clause of that instru-

ment, either expressly or by necessary implication, prescribe the

mode in which the fact of the original passage of a bill by tlie House
of Representatives and the Senate shall be authenticated, or preclude

Congress from adopting any mode to that end which its wisdom sug-

gests. Although the Constitution does not expressly require bills

that have passed Congress to be attested by the signature of the pre-

siding officers of the two houses, usage, the orderly conduct of legis-

lative proceedings and the rules under which the two bodies have
acted since the organization of the government, require that mode of

authentication." Again : ''The signing by the Speaker of the House
of Representatives and by the President of the Senate in open session,

of an enrolled bill is an official attestation by the two houses of such
bill as one that has passed Congress. It is a declaration by the two
houses through their presiding officers to the President, that a bill,

thus attested, has received, in due form, the sanction of the legisla-

tive branch of the government, and that it is delivered to him in

obedience to the constitutional requirement that all bills which pass

Congress shall be presented to him. And when a bill, thus attested,

receives his approval and is deposited in the public archives, its

authentication as a bill that has passed Congress should be deemed
complete and unimpeachable. As the President lias no authority to

approve a bill not passed by Congress, an enrolled act in the cus-

tody of the Secretary of State and having the official attestations of

the Speaker of the House of Representatives, of the President of the

Senate and of the President of the United States, carries, on its face,

a solemn assurance by the legislative and executive departments of

the government, charged, respectively, with the duty of enacting and
executing the laws, that it was passed by Congress. The respect due
to coequal and independent departments requires the judicial depart^-

nient to act upon that assurance and to accept, as having passed Con-
gress, all bills authenticated in the manner stated,' leaving the courts

to determine, when the question properly arises, whether the act, so

authenticated, is in conformity with the Constitution."

It is said that, although an enrolled act properly authenticated is

sufficient, nothing to the contrary appearing on its face, to show that

it was passed by the territorial Legislature, it cannot possibly be—
that public policy forbids — that the judiciary should be required to

accept as a statute of the Territory that which may be shown not to

have been passed in the form in which it was when authenticated by
the signatures of the presiding officers of the territorial Legislature,

and of the Governor. This, it is contended, makes it possible for

these officers to impose upon the people, as a law, something that

never, in fact, received legislative sanction. Considering a similar

contention Ig^ield v. fllark, jiii^Cfl*y;J; said :
" But this possibility-j^s toi

c
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remote to be seriously considered in the present inquiry. It suggests

a deliberate conspiracy to which tlie presiding otticers, the committees

on enrolled bills and the clerks of the two houses must necessarily be

parties, all acting with a common purpose to defeat an expression of

the popular will in the mode prescribed by tlu- Constitution. Judicial

action based upon such a suggestion is forbidden by the respect due

to a coordinate branch of the government. Tlie evils that may result

from the recognition of the principle that an enrolled act, in the cus-

tody of tlie Secretary of State, attested by the signatures of the pre-

siding otticers of the two houses of Congress, and the approval of the

President, is conclusive evidence that it was passed by Congress,

according to the forms of the Constitution, would be far less than

those that would certainly result from a rule making the validity of

Congressional enactments depend upon the manner in which the jour-

nals of the respective houses are kept by the subordinate otticers

charged with the duty of keeping them." These observations are

entirely applicable to the present case.

But it may be added that, if the principle announced in Field v.

Clark involves any element of danger to the public, it is competent

for Congress to meet that danger by declaring under what circum-

stances, or by what kind of evidence, an enrolled act of Congress or

of a territorial Legislature, authenticated as required by law, and in

the hands of the otiicer or department to whose custody it is com-

mitted by statute, may be shown not to be in the form in which it

was when passed by Congress or by the territorial Legislature.

It is difficult to imagine a case that would more clearly demonstrate

the soundness of the rule recognized in Field v. Clark than the case

now under examination. The President of the Council and the

Speaker of the House of Representatives state that it was not "the

custom," when an enrolled bill was presented for signature, to call

the attention of their respective bodies to the fact that such bill was
alK)ut to be signed; that the bill was simply handed up, when it

would be signed and handed back, without formality and without

interrupting legislative jiroccedings. The Speaker of the House
of Representatives, in adtlition, stated that he was certain that

the original bill when it passed that body contained a clause that it

should go into effect on the 1st day of January, 1S!)7. Put what
made him so certain of, or how he was able to recall, tliat fact, is not

stated

.

Equally unsatisfactory, as proof of wliat occurred in the territorial

Legislature, are the indorsements made by the chief clerks of the

council and the house upon the original bill. . . . These indorse-

ments, ill tlioinselves, throw no light u])f)n the inquiry as to whrthor

the particular (clause, alleged to have been omitted, was, in fact,

Btricken out by the direction of the Council and House. They show,

it is true, that amendments of the original bill were made, but not what
were the nature of tliosc amcnd^nts. If it be said that certain
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amendments are attached to the original bill, and are attested by one

of the clerks, the answer is, that other amendments may have been

made that were not thus preserved. It was not required that each

amendment should be entered at large on the journal.

If there be danger, under the principles announced in Field v.

Clark, that the Governor and the presiding officers of the two houses

of a territorial Legislature may impose upon the people an act that

was never passed in the form in which it is preserved by the Secre-

tary of the Territory, and as it appears in the published statutes, how

much greater is the danger of permitting the validity of a legisla-

tive enactment to be questioned by evidence furnished by the general

indorsements made by clerks upon bills previous to their final passage

and enrolment— indorsements usually so expressed as not to be

intelligible to any one except those who made them, and the scope

and effect of which cannot in many cases be understood unless sup-

plemented by the recollection of clerks as to what occurred in the

hurry and confusion often attendant upon legislative proceedings.

We see no reason to modify the principles announced in Field v.

Clark, and, therefore, hold that, having been officially attested by the

presiding officers of the territorial Council and House of Representa-

tives, having been approved by the Governor, and having been com-

mitted to the custody of the Secretary of the territory, as an act

passed by the territorial Legislature, the act of March 21, 1895, is to

be taken to have been enacted in the mode required by law, and to

be unimpeachable by the recitals, or omission of recitals, in the jour-

nals of legislative proceedings which are not required by the funda-

mental law of the territory to be so kept as to show everything done

in both branches of the legislature while engaged in the consideration

of bills presented for their action.

The judgment of the Supreme Court of the Territory is

Affirmed.

TURNBULL V. GIDDINGS.

95 Michigan, 314. 1893.

B.ELAT0RS applied for mandamus to compel respondents to receive

certain protests and enter the same on the journals of their respec-

tive bodies. The facts are stated in the opinion.

McGrath, J. These cases may be considered together. The re-

lator in the first case is a member of the Senate. Respondent Gid-

dings is Lieutenant Governor and ex officio president of the Senate,

and respondent Alward is the secretary of the Senate. The relator

in the other case is a member of the House of Representatives.
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Respondent Tateum is also a member of the House and Speaker

thereof, and respondent ^Miller is clerk of that body. Senator Turn-

bull, on the loth day of February, 1893, asked leave to present a

protest against certain proceedings of the Senate, and to have the

same spread upon the journal; but the president of the Senate, re-

spondent Giddings, ruled that the protest ottered was out of order,

as retlecting on the honor of the Senate. The decision of the

president was appealed from on the ground that the ruling was

"contrary to the constitutional guaranty." Upon vote taken, the

ruling of the president was sustained.

On February 9, 1893, during a session of the House of Kopresen-

tatives, the relator in the second case^ Representative Barkworth,

presented his protest against tlie passage of a certain resolution ; but

the speaker, respondent Tateum, declared the protest to be out of

order, as reflecting on the House, and refused to receive the same

or print it in the journal. ^Ir. lUukworth appealed from the deci-

sion of the speaker on the ground that the ruling was "contrary to

the constitutional guaranty." Upon a vote had by yeas and nays,

the decision of the speaker was sustained. On the 3d day of March

following, Mr. liarkworth reoffered his protest, but the speaker re-

peated his ruling, and the same was not received; and thereupon

Mr. Barkworth requested respondent Miller to receive said protest,

and print the same as a part of the journal, but said Miller, "relying

upon the decision of the said speaker of the House, refused and

neglected to receive the jirotest."

Orders to show cause were issued, and respondents appear without

answer, and move to dismiss the proceedings.

The motion to dismiss must be granted. Section 10, art. 4, of the

constitution provides that—
" Kach house shall keep a journal of its proceedings, and puMish the same,

except such parts as may require secrecy. The yeas and nays of the iiienihers

of eitlier house, on any (piestion, shall be entered on thf journal at the request

of one fifth of the members elected. Any member of eitlier hduso may dis-

sent from and protest a-ainst any act, proceeding, or resolution which he may

deem injurious to any person or the public, and have the reason of his dissent

entered on the journal."

It will be observed that the constitution imposes the duty of

keeping the journal upon the liouse, and not upon president or

speaker, secretary or clerk. In both cases an appeal to the house

was taken, and each hou.se adopted tlie ruling of its presiding otlieer,

refusing to receive the ])rotest, or to jtrint it in the journal. It is

true tliat the rules make it the duty of the secretary ami clerk to

keep the journal, but this is n(.t a delegation of the control of the

journal to either otlieer. The r\jles also i)rovi(l(! for the reading of

each day's journal, ami the correcrtion thereof. Tin* corrections are

made at the instance and direction of the body to which the journal
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is reatl. The duty imposed by the rules is the mere clerical duty of

placing upon the journal such matter as each house may determine

shall be placed thereon. The secretary and clerk are therefore the

mere creatures of the respective bodies.

It is not sought by this proceeding to reach something which is

in the possession of the agent, who defeiuls his possession by set-

ting up title in his principal, nor is it a proceeding to restrain an

agent from doing an unlawful act under an order from his principal,-

and who sets up the immunity of his superior. It is not the exist-

ence in another of mere interest that is here pleaded. It is affirma-

tive action that is sought to be enforced and it is want of power

to comply with or give effect to an order, if made, that is pleaded.

It is sought to compel persons,..-whose duties are purely clerical to

perform duties which are imposed upon their superiors. We are

asked to compel the secretary of the Senate and clerk of the House

to insert in the journals matter which the Senate and House have

not only refused to allow to be printed therein, but have refused

to consider or receive.

The writ of mandamus neither creates nor confers authority upon

the officer to whom it is directed. It merely directs the exercise of

existing powers. It should be directed to those who are to execute

it, or whose duty it is to do the thing required. It must also

clearly appear that the person to whom it is directed has the abso-

lute power to execute it; otherwise, it will not be issued. Mos.

Maud. 199; High, Extr. Rem. § 32; Merrill, Mand. §§ 57, 58, 60,

and cases cited.

The duty sought to be enforced is imposed by the constitution

upon the Senate and House, and, those bodies having refused to

receive or enter the protests, neither the president of the Senate

nor the speaker of the House has the power, without the concur-

rence of the body over which he presides, to execute the order if

made.

It is unnecessary to discuss the other questions raised.

Inasmuch as the proper parties are not before the Court, the pro-

ceedings must be dismissed, and the writs denied, but without costs.

f.
\
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of Taxation.

STATE^jXf^ ON FOREIGN HELD BONDS.

[Kkii-ROAD Co. r. Pkxnsylvaxia.]

15 Wallace, 300. 1872.

, . Mj^.^tate of Pennsylvania sought to collect from the Railroad

yt/^Ciirr0u^, incorporated in the State, a tax on interest payable by the

y/\^ jj,(i^,Kid\Conipany to bondholders who were not citizens or residents

)t tlie State. .Judgment was rendered against the Company, and

itlirmed by the Supreme Court of the State, and the Company brought

the case to tliis court for review.]

M^. Justice Field, after stating the facts of the case, delivered

opinion of the court as follows:

The question presented in this case for our determination is

^ i^;^.ther the eleventh section of tlie act of Teunsylvania of May,

fjS^^iHiS, so far as it applies to the interest on bonds of the railroad

p r company, made and payable out of the State, issued to and held by

^/e/^ion-residents of the State, citizens of other states, is a valid and con-

i/S^' stitutioiial^'xercis<; of the taxing power of the State, or whether it is

^^111 iiii.iX^iiicc, und(;r tiie name of a tax, witii tlie obligation of the

lljr \^jffJkirC. bi'tween the non-resident bondholders and the corporation.

"^fi^t be the former, this court cannot arrest the judgment of the State

court; if it be the latter, the alleged tax is illegal, and its enforce-

ment can be restrained.

The case l)efore us is similar in its essential ])articuhirs to that

.,1 The Railroad Company v. Jackson, reported in 7 Wallace, L'OL'.

i.-P-, as here, the company was incori)orated by the legishitures of

t'.vo States, rennsylviinia and Marylan.l. un.ler the same name, jiml

jt^road extended in a continuous line frum I'.altiiuore in one Stati; to
'^ /\ ^Sui.bu\v in the «.ther. An.l tlie eompaivv ha.

K>

... the «»ther.

lai^^^mount, dnpYiiig

An.l

jil executed

issue. I Ixm.ls

a iilortAjage for

or a

their

of>'jl.
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311 its entii-A road, its fraKHiises and fixtuWs, includiu

justice presiding, instructed the jury that if the t
''^-^^

^

irchased the bonds, was a British subject, resi-
f^ Ay^^/^

I'M
f-

security upon
w ' v ' o

the portion lying in botli States. Cuupi)ns for the different instal-(

nieuts of interest were attached to each bond. There was no appor-

tionment of the bonds to any part of the road lying in either State.

The whole road was bound for each bond. The law of Pennsylvania, J^
as- it then existed, imposed a tax on money owing by solvent debtora't/ / c/^
of three mills on the dollar of the principal, payable out of the inter-/) \X^ \

est. An alien resident in Ireland was the holder of some of theji^ L
bonds of the railroad company, and when he presented his coupons ^'"y/t/' '

for the interest due thereon, the company claimed the right to deductyV/

the tax imposed by the law of Pennsylvania, and also an alleged tax

to the United States. The non-resident refused to accept the interestiA-

with these deductions, and brought suit for the whole amount in the . t :

Circuit Court of the United States for the District of Maryland. ^-^

That court, the chief

plaintiff, when he pur(

dent in Ireland, and still resided there, he was entitled to recover the^

amount of the coupons without deduction. The verdict and judgment '^ ^^
were in accordance with this instruction, and the case was brought

here for review.

This court held that the tax under the law of Pennsylvania could

not be sustained, as to permit its deduction from the coupons held by

the plaintiff would be giving effect to the acts of her legislature upon
property and effects lying beyond her jurisdiction. The reasoning

by which the learned justice, who delivered the opinion of the court,- i /v .

reached this conclusion, may be open, perhaps, to some criticism. It i/y / i)/^'^

is not perceived how the fact that the mortgage given for the security
f [.*^

of the bonds in that case covered that portion of the road which Qyi-fJ^^ \J^
tended into Maryland could affect the liability of the bonds to taxa- JJ/f

tion. If the entire road upon which the mortgage was given had'lA^ ^ j"^

been in another State, and the bonds had been held by a resident of
j

Pennsylvania, they would have been taxable under her laws in that'

State. It was the fact that the bonds were held by a non-resident

which justified the language used, that to permit a deduction of the

tax from the interest would be giving effect to the laws of Pennsyl-

vania upon property beyond her jurisdiction, and not the fact assigned

by the learned justice. The decision is, nevertheless, authority for

the doctrine that property lying beyond the jurisdiction of the State

is not a subject upon which her taxing power can be legitimately

exercised. Indeed, it would seem that no adjudication should be

necessary to establish so obvious a proposition.

The power of taxation, however vast in its character and searching

m its extent, is necessarily limited to subjects within the jurisdiction

of the State. These subjects are persons, property, and business.

Whatever form taxation may assume, whether as duties, im])Osts,

excises, or licenses, it must relate to one of these subjects. It is not

possible to conceive of any other, though as applied to them, the

)on J \^ L
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taxation may be exercised in a great variety of ways. It may touch

property in every shape, in its natural condition, in its manufactured

form, and in its various transmutations. And the amount of the

taxation may be determined by the value of the property, or its use,

or its capacity, or its productiveness. It may toucli business in tlie

almost intinite forms in which it is conducted, in professions, in com-

merce, in manufactures, and in transportation. Unless restrained by

provisions of the Federal Constitution, the power of the State as to

tlie mode, form, and extent of taxation is unlimited, where the sub-

jects to which it applies are witliin her jurisdiction.

Cor{)orations may be taxed, like natural persons, upon their prop-

erty and business. But debts owing by corporations, like debts owing

by individuals, are not property of the debtors in any sense ;
they

are obligations of the debtors, and only possess value in the hands of

the creditors. With them tliey are property, and in their hands they

may be taxed. To call debts property of the debtors is simply to

misuse terms. All the pro[)erty there can be in the nature of things

in debts of corporations, belongs to the creditors, to whom they are

payable, and follows their domicile, wherever that may be. Their

debts can have no locality separate from the parties to whom they

are due. This principle might be stated in many different ways, and

supported by citations from numerous adjudications, but no number

of autliorities, and no forms of expression could add anything to its

obvious truth, which is recognized upon its simple statement.

The bonds issued by the railroad company in this case are un-

doubtedly property, but property in the hands of the holders, not

property of the obligors. So far as they are held by non-residents of

the State, tliey arc property beyond tlie jurisdiction of the State.

The law which requires the treasurer of the company to retain Hve

per cent of the interest due to the non-resident bondholder is not,

therefore, a legitimate exercise of tiie taxing power. It is a law

which interferes between the company and the bondholder, and under

the prt'tcnce of levying a tax commands the company to withhold a

portion of the stipulated interest and pay it over to the State. It is

a law wliich thus iinjjairs the obligation of the contract between the

parties. The obligation of a contract depends upon its terms and the

means whicli the law in existence at the tiuie affords for its enforce-

nuMit. A law which alters the terms of a contract by imposing new

conditions, or dispensing witli those expressed, is a law wliich im-

pairs its obligation, for, :ls stated on another occasion, such a law

relieves the parties from the moral duty of performing the original

stijinlations of the contract, and it prevents their legal enforcement.

Tli<; Act of Pennsylvania of May 1st, ISfJK, falls witliin this descrip-.

tion. It directs the treasurer f)f evc'ry incorporated company to

retain from the interest stipulate(l to its bondholders five per cent,

upon every dfdlar and pay it into the treasury of the Commonwealth.

It thus sanctions ami commands a disreganl of Die express provisitms
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of the contracts between the compauy and its creditors. It is only
one of many cases where, under the name of taxation, an oppressive
exaction is made without constitutional warrant, amounting to little

less than an arbitrary seizure of private property. It is, in fact, a
forced contribution levied upon property held in other States, where
it is subjected, or may be subjected, to taxation upon an estimate of
its full value.

The case of Maltby v. The Reading and Columbia Railroad Com-
pany, decided by the Supreme Court of Pennsylvania in 18G6 was
referred to by the Common Pleas in support of its ruling, and is

relied upon by counsel in support of the tax in question. The de-
cision in that case,does go to the full extent claimed, and holds that
bonds of corporations held by non-residents are taxable in that State.

^But it is evident from a perusal of the opinion of the court that the
decision proceeded upon the idea that the bond of the non-resident
was itself property in the State because secured by a mortgage on
property there. "It is undoubtedly true," said the court, " that the
legislature of Pennsylvania cannot impose a personal tax upon the
citizen of another State, but the constant practice is to tax property
within our jurisdiction which belongs to non-residents." And again

:

"There must be jurisdiction over either the property or the person
of the owner, else the power cannot be exercised; but when the prop-
erty is within our jurisdiction, and enjoys the protection of our State
government, it is justly taxable, and it is of no moment that the
owner, who is required to pay the tax, resides elsewhere." There
is no doubt of the correctness of these views. But the court then
proceeds to state that the principle of taxation as the correlative of
protection is as applicable to a non-resident as to a resident; that
the loan to tlie non-resident is made valuable by the franchises which
the company derived from the Commonwealth, and as an investment
rests upon State authority, and, therefore, ought to contribute to the
support of the State government. It also adds that, though the loan
is for some purposes subject to the law of the domicile of the holder,
"yet, in a very high sense," it is also property in Pennsylvania,
observing, in support of this position, that the holder of a bond of
the company could not enforce it except in that State, and that the
mortgage given for its security was upon property and franchises
within her jurisdiction. The amount of all which is this: that the
State which creates and protects a corporation ought to have tlie

right to tax the loans negotiated by it, though taken and held by
non-residents, a proposition which it is unnecessary to controvert.
The legality of a tax of that kind would not be questioned if in the
charter of the company the imposition of the tax were authorized,
and in the bonds of the company, or its certificates of loan, the liar

bility of the loan to taxation were stated. The tax in that case
would be in the nature of a license tax for negotiating tlie loan, for

in whatever manner made payable it would ultimately fall on the
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company as a condition of effecting the loan, and parties contracting

with the company wuukl provide for it by proper stipuhitions. But
there is nothing in the observations of the court, nor is there any-

thing in the opinion, which shows that the bond of the non-resident

was property in the State, or that the non-resident had any property

in the State which was subject to taxation within the principles laid

down by tlie court itself, which we have cited.

The property mortgaged belonged entirely to the company, and so

far as it was situated in Pennsylvania was taxable there. If taxation

is the correlative of protection, the taxes which it there paid were

the correlative for the protection which it there received. And
neither the taxation of the property, nor its protection, was aug-

mented or diminished by the fact that the corporation was in debt or

free from debt. The property in no sense belonged to the non-resi-

dent bondholder or to the mortgagee of the company. The mortgage

transferred no title ; it created only a lien upon the property.

Though in form a conveyance, it was both at law and in equity a

mere security for the debt. That such is the nature of a niortgage

in Pennsylvania has been frequently I'uled by her highest court. In

"Witmer's Appeal, 45 Penn. St., 463, the court said :
" The mortgagee

has no estate in the land, any more than the judgment creditor.

Both have liens upon it, and no more tlian liens." And in that State

all possible interests in lands, whether vested or contingent, are sub-

ject to levy and sale on execution, yet it has been lield, on the ground

that a mortgagee has no estate in the lands, tliat the mortgaged

premises cannot be taken in execution for his debt. In Ilickert v.

Madeira, 1 Rawle, 329, the court said :
'' A mortgage must be consid-

ered either as a chose in action or as giving title to the land and

vesting a real interest in the mortgagee. In the latter case it would

be lialjle to execution ; in the former it would not, as it would fall

within the same reason as a judgment bond or simple contract. If

we sliould consider tlie interest of the mortgagee as a real interest,

we must carry the principle out and subject it to a dower and to the

lien of a judgment; and that it is but a chose in action, a mere evi-

dence of debt, is apparent from the whole current of decisions."

Wilson V. Slioenberger's Executors, 31 Penn. St., 205.

Such being the character of a mortgage in I'ennsylvania, it cannot

be said, as was justly observed by counsel, that the non-resident

holder and owner of a bond secured by a mortgage in that State owns

any real estate there. A mortgage being there a mere chose in action,

it only confers upon tlie holder, or the party for wliose benefit tlie

mortgage is given, a right to proceed against the property mortgaged,

\upon a given contingency, to enforce, by its sale, the payment of his

demand. This right has no locality independent of the party in whom
it rf.sides. It may undoui)t(Mlly be taxiul by the State when held by

;i resident therein, Ijut when held by a non-resident it is as much
beyond the jurisdiction of the State as the person of the owner.
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It is undoubtedly true that the actual sifzis of personal property

which has a visible and tangible existence, and not the domicile of

its owner, will, in many cases, determine the State in which it may
be taxed. The same thing is true of public securities consisting of

State bonds and bonds of municipal bodies, and circulating notes of

banking institutions; the former, by general usage, have acquired

the character of, and are treated as, property in the place where they

are found, though removed from the domicile of the owner ; the

latter- are treated and pass as money wherever they are. 15ut other

personal property, consisting of bonds, mortgages, and debts gener-

ally, has no situs independent of the domicile of the owner, and cer-

tainly can have none where the instruments, as in the present case,

constituting the evidences of debt, are not separated from the posses-

sion of the owners.

Cases were cited by counsel on the argument from the decisions of

the highest courts of several States, which accord with the views we

have expressed. In Davenport v. The Mississippi and Missouri

Railroad Company, 12 Iowa, 539, the question arose before the

Supreme Court of Iowa whether mortgages on property in that State

held by non-residents could be taxed under a law which provided

that all property, real and personal, within the State, with certain

exceptions not material to the present case, should be subject to tax-

ation, and the court said :

" Both in law and equity the mortgagee has only a chattel interest.

It is true that the situs of the property mortgaged is within the juris-

diction of the State, but, the mortgage itself being personal property,

a chose in action, attaches to the person of the owner. It is agreed

by the parties that the owners and holders of the mortgages are non-

residents of the State. If so, and the property of the mortgage

attaches to the person of the owner, it follows that these mortgages

are not property within the State, and if not they are not the subject

of taxation."

In People v. Eastman, 25 Cal., 603, the question arose before the

Supreme Court of California whether a judgment of record in Mari-

posa County upon the foreclosure of a mortgage upon property situ-

ated in that county could be taxed there, the owner of the judgment

being a resident of San Francisco, and the law of California requiring

all property to be taxed in the county where situated ; and it was

held that it was not taxable there. " The mortgage," said the court,

"has no existence independent of the thing secured by it; a payment

of the debt discharges the mortgage. The thing secured is intangible,

and has no situs distinct and apart from the residence of the holder.

It pertains to and follows the person. The same debt may, at the

same time, be secured by a mortgage upon land in every county in

the State ; and if the mere fact that the mortgage exists in a particu-

lar county gives the property in the mortgage a situs subjecting it to

taxation in that county, a party, without further legislation, might
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be called upon to pay the tax several times, for the lien for taxes

attaches at the same time in every county in the State, and the mort-

gage in one county may be a different one from that in another, al-

though the debt secured is the same."

Some adjudications in- tlie Supreme Court of Pennsylvania were

also cited on the argument, which appear to recognize doctrines

inconsistent witli that announced in Maltby i\ Reading and Columbia

Kailroad Company, particularly the case of McKeen v. The County

of Northampton, 49 Penn. St., 519, and the case of Short's Estate,

16 Id. 03, but we do not deem it necessary to pursue the matter

further. We are clear tliat the tax cannot be sustained ; that the

bonds, being held by non-resiilents of the State, are only property

in their hands, and that they are thus beyond the jurisdiction of the

t ixing power of the State. Even where the bonds are held by resi-

dents of the State the retention by the company of a portion of the

stipulated interest can only be sustained as a mode of collecting a tax

upon that species of property in the State. When the property

is out of the State there can then be no tax upon it for which the

interest can be retained. The. tax laws of Pennsylvania can have no

extra-territorial operation ; nor can any law of that State inconsistent

with the terms of a contract, made with or payable to parties out of

the State, have any effect upon the contract whilst it is in the hands

of such parties or other non-residents. The extra-territorial inva-

lidity of State laws discharging a debtor from his contracts with

citizens of other States, even though made and payable in the State

after the passage of such laws, has been judicially determined by

this court. Ogden v. Saunders, 12 Wheaton, 214; Baldwin v. Hale,

1 Wallace, 22.3. A like invalidity must, on similar grounds, attend

State legislation which seeks to change the obligation of such con-

tracts in any particular, and on stronger grounds where the contracts

are made and payable out of the State.

Judgment reversed, and the cause remanded for further proceed-

ings, In conformity with this opinion.^

KTRTLAND v. HOTCIIKISS.

100 United States, 491. 187f).

Ekuon to the Supreme Court of Errors, Litchfield County, State

of Connecticut.

The plaintiff in error, a citizen of Connecticut, instituted this

action for tlie i)virp()8e of restraining tlio enforcement of certain

t;ix-warrant8 levied upon his real estate in the town in wliich lio

1 Mil. .Ii-KTiCE Davih delivereii n disicnting opinion in wlii< li Mu. Jistice Clif-

K>i:i>, Mu JesTif K Mii.i.EH ami Mil. .Jcxtice Hint coucurreii.
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resided, in satisfaction of certain State taxes, assessed a^dnist Wimrtyf-^ L
for the years 1809 and 1870. The assessment was by reason of vd, 6 (sM^
ownership, during those years, of certain bonds executed in Chicago,/^^t'^

/W*^
and made payable to him, his executors, administrators, or assigns
in tliat city, at such place as he or they should by writing appoint^/v^- / / x.

and, in default of such appointment, at the Manufacturers' National / Aj/J^
Bank of Chicago. Each bond declared that "it is made under, and/j-^ /
is, in all respects, to be construed by the laws of Illinois, and is[// q (iJ\

^
for an actual loan of money, made at the city of Chicago, by "i-^^^^^^sjiven

tlie said Charles W. Kirtland to the said Edwin A. Cummins, onL^^)j^
the day of the date hereof." They were secured by deeds of trusC^^^^ ^4,^
executed by the obligor to one Perkins, of that city, upon real estate C^*^

Ci'^''^

there situated, the trustee having power by the terms of the deed^ "J/tXTX'^
to sell and convey the property and apply the proceeds in paymeut . y
of the loan, in case of default on the part of the obligor to perform/i a.^^i^^^^^"''^

the stipulations of the bond. » ^.
The statute of Connecticut, under which the assessment was^^r'C-^^T''*'^

made, declares, among other things, that personal property in that /; / '

State " or elsewhere " should be deemed, for purposes of taxation, to/X ^""^
include all moneys, credits, choses in action, bonds, notes, stocks yf 1^
(except United States stocks), chattels, or effects, or any interest U-'CT^^^^'^^

^

thereon; and that such personal property or interest thereon, being
.-vL.^At^

the property of any person resident in the State, should be valued ^^^ 'V'^^'^

and assessed at its just and true value in the tax -list of the town/ /)' tri

where the owner resides. The statute expressly exempts from its
^^/"^^-^"'^^ t

operation money or property actually invested in the business of v /^jprxA^y
merchandizing or manufacturing, when located out of the State.A^

^I^^^ca^

Conn. Revision of \%m, p. 709, tit. 64, c. 1, sect. 8. f U^
The highest court of the State held that the assessments complained''^

of were in conformity to the State law, and that the law itself OixiiJ^jfji^^J^^Jj
not infringe any constitutional right of the plaintiff. /

This writ of error is prosecuted upon the ground, as asserted by (/\A^s^>y* F*

plaintiff, that the statute of Connecticut thus interpreted and sus-

tained by its highest court is repugnant to the Constitution of the/piyinA^ M**
United States.

Mr. Justice Harlan, after stating tlie facts, delivered the opinion 1^-4)^1/^^

of the court. A ^ ^'jti^
In McCulloch v. State of Maryland, 4 Wheat. 428, tliis court con- ^^^<^ 'A'*^

sidered very fully the nature and extent of the original riglit of .
'

(juajSCt^
taxation which remained with the States after the adoption of the

^"^

Federal Constitution. It was there said '* that the power of taxing ^/Cx*^^
'*

the people and their property is essential to the very existence of -

government, and may be legitimately exercised on the objects tO/,.^ </
which it is applicable to the utmost extent to which the govern^'ylrv XX^y
ment may choose to carry it." Tracing the right of taxation to the n /i^-rx
source from wliich it was derived, the court further said: "It is/^^^^^j'^

obvious that it is an incident of sovereignty, and is coextensive widil L
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at to which it is an incident. All subjects over which the sover-

yVj;u power of a State extends are objects of taxation, but those over
^ .1/^ which it does not extend are, upon the soundest principles, exempt

A/C^A ^om taxation."'
'

This vital power," said this court in Providence Bank r. Killings,

4 IV't. 563, ''may be abused; but the Constitution of the United.

^iStates was not intended to furnish the corrective for every abuse of

power which may be committed by the State governments. The
nterest, wisdom, and justice of the representative body, and its

relations with its constituents, furnish the only security, when there

.
- is no express contract, against unjust and excessive taxation, as well

.ir^ as against unwise legislation."

/vA ^ In St. Louis r. The Ferry Company, 11 Wall. 4'J3, and in State Tax

/r i^y^on Foreign-held Bonds, 15 Id. oOO, 319, the language of the court was

-yL^ equally emphatic.

pJ'
I 2 In the last-named case we said that, "unless restrained by provi-

sions of the Federal Constitution, the power of the State as to the
/ mode, form, and extent of taxation is unlimited, where the subjects

/to which it applies are within her jurisdiction."

^yi £/ We perceive no reason to modify the principles announced in

i^^^^^ these cases or to question their soundness. They are fundamental

V^ '^k,^ and vital in the relations which, under the Constitution, exist be-

' tween the United States and the several States. Upon their strict

bservance depends, in no small degree, the harmonious and suc-

ssful working of our complex system of government, Federal and

State. It may, therefore, be regarded as the established doctrine of

[Ji this court, that so long as the State, by its laws, prescribing the

mode and subjects of taxation, does not entrench upon the legitimate

authority of the Union, or violate auy right recognized, or secured,

by the Constitution of the United States, this court, as between the

State anrl its citizen, can afford him no relief against State taxation,

however unjust, oppressive, or onerous.

Plainly, therefore, our only duty is to inquire whether the Consti-

tution prohibits a State from taxing, in the hands of one of its

resident citizens, a debt held by him upon a resident of another

State, and evidenced by the bond of the debtor, secured by deed of

trust or mortgage upon real estate situated in the State in which the

dt'btor resides.

The question does not seem to us to l)e very difTieult of solution.

The creditor, it is conceded, is a permanent resident within the juris-

diction of the State imposing the tax. The debt which he hohls

against the resident of Illinois is pro[)erty in his liatids. 1/5 Wall. 320.

It constitutes a portion of his wealth, and fnuii that wealtli he is

under the very highest obligation, in common with liis fellow-citizens

of the same State, to contribute for the sup])ort of the goverinncnt

whose protection he enjoys.

That debt, although a species of intangible property, may, for pur-
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poses of taxation, if not for all others, be regarded as situated at the
domicile of the creditor. It is none the less property because its

amount and maturity are set forth in a bond. That bond, wherever
actually held or deposited, is only evidence of tlie debt, not tlie debt
itself. The bond may be destroyed, the debt— the right to demand
payment of the money loaned, with the stipulated interest— remains.
Nor is the locality of the debt, for the purposes of taxation, affected

by the fact that it is secured by mortgage upon real estate situated in

Illinois. The mortgage is but a security for the debt, and, as held
by this court in 15 Wall. 320, already cited, the right of the creditor
" to" proceed against the property mortgaged, upon a given contin-

gency, to enforce by its sale the payment of his demand, . . . has no
locality independent of the party in whom it resides. It may un-
doubtedly be taxed by the State when held by a resident therein," &c.
Cooley on Taxation, 15, 63, 134, 270. The debt in question, then,

having its situs at the creditor's residence, and constituting a portion

of his estate there, both he and the debt are, for the purposes of tax-

ation, within the jurisdiction of the State. It is, consequenth", for

the State to determine, consistently with its own fundamental law,

whether such property owned by one of its residents shall contribute,

by way of taxation, to maintain its government. Its discretion in

that regard is beyond the power of the Fedei'al government or any of

its departments to supervise or control, for the reason, too obvious to

require argument in its support, that such taxation violates no pro-

vision of the Federal Constitution. Manifestly it does not, as is sup-

posed by counsel, interfere in any true sense with the exercise by
Congress of the power to regulate commerce among the several States.

Nathan v. Louisiana, 8 How. 73, 80 ; Cooley on Taxation, G2. Nor
does it, as is further supposed, abridge the privileges or immunities

of citizens of the United States, or deprive the citizen of life, liberty,

or property, without due process of law, or violate the constitutional

guaranty that the citizens of each State shall be entitled to all privi-

leges of citizens in the several States.

Whether the State of Connecticut shall measure the contribution

which persons resident within its jurisdiction shall make by way of

taxes in return for the protection it affords them, by the value of

the credits, choses in action, bonds, or stocks which they may own
(other than such as are exempted or protected from taxation under

the Constitution and laws of the United States), is a matter which

concerns only the people of that State, and with which the Federal

government cannot rightfully interfere. Judgment affirmed.

10
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SAMNGS A2^D LOAN SOCIETY v. MULTNOMAH COUNTY.

V^
' .160 United States, 4-21. 1896.

]\[k Justice Gray delivered the opinion of the court.

-*"This was a bill in equity, tiled in the Circuit Court of the United
Stkttfe for the District of Oregon, by the Savings and Loan Society,

a. corporation and citizen of the State of California, against ]NIultno-

r mall County, a public corporation in the State of Oregon, and one
Kelly, the sheritf and ex officio the tax collector of that county, and
a citizen of that State, showing that in 1891 and 1892 various per-

sons, all citizens of Oregon, severally made their promissory notes

to secure the payment of various sums of money, with interest, to

the plaintiff at its ottice in the city of San Francisco and State of

California, amounting in all to the sum of ^531,000 ; and, to further

secure the same debts, executed to the plaintiff 'mortgages of divers

parcels of land owned by them in Multnomah County ; that the

mortgages were duly recorded in the oftice of the recorder of convey-

ances of that county ; that the notes and mortgages were immedi-

ately delivered to the plaintiff, and had ever since been without the

State of Oregon, and in the possession of the plaintiff at San Fran-

cisco ; that afterwards, in accordance with the statute of Oregon of

October 2G, 1882, taxes were imposed upon all the taxable property

in Multnomah County, including- the debts and mortgages aforesaid
;

that, the taxes upon these debts and mortgages not having been

paid, a list thereof was placed in the hands of the sheriff, with a

warrant directing him to collect the same as upon execution, and he

advertised for sale all the debts and mortgages aforesaid ; and that

the statute was in violation of the Fourteenth Amendment of the

Constitution of the United States, as depriving the plaintiff of its

property without due process of law, and denying to it the eijual

protection of tlie laws. The bill prayed for an injunction against

the sale ; and for a decree declaring that the statute was contrary to

the jirovisions of the Constitution of the United States and there-

fore of no effect, and that all the proceedings before set out were

null and void ; and for further relief.

The defendants demurred generally; and tin; court .sustained the

demurrer, and dismissed the bill. CO Fed. Kep. .'31. The plaintiff

apf)ealed to this court.

The ground upon which the j)laintiff seeks to mainLain this suit

is that tlie tax act of the Stat»; of Oregon of ISSL*, as applied to the

mortgages, owned and held by the plaintiff in California; of lands

in Oregon, is contrary to the Fourteentli Amendment of tlie Consti-

tution of the United States, as depriving tlie jtlaintiff of its property
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without clue process of law, and denying to it the equal protection
of the laws.

The statute in question makes the following provisions for the
taxation of mortgages : By § 1, " a mortgage, deed of trust, contract

or other obligation whereby land or real property, situated in no
more than one county in this State, is made security for the pay-
ment of a debt, together with such debt, sliall, for the purposes of

assessment and taxation, be deemed and treated as laud or real

property." By § 2, the mortgage, " together with such debt, shall

be assessed and taxed to the owner of such security and debt in the
county, city or district in which the land or real property affected by
such security is situated ;

" and may be sold, like other real prop-

erty, for the payment of taxes due thereon. By § 3, that person is

to be deemed the owner, who appears to be such on the record of

the mortgage, either as the original mortgagee, or as an assignee by
transfer made in writing upon the margin of the record. By § 4,

no payment on the debt so secured is to be taken into consideration

in assessing the tax, unless likewise stated upon the record ; and the
debt and mortgage are to be assessed for the full amount appearing
by the record to be owing, unless in the judgment of the assessor

the land is not worth so much, in which case they are to be assessed

at their real cash value. By §§5, 6, 7, it is made the duty of each
county clerk to record, in the margin of the record of any mortgage,
when requested so to do by the mortgagee or owner of the mortgage,
all assignments thereof and payments thereon ; and to deliver annu-
ally to the assessor abstracts containing the requisite information as

to unsatisfied mortgages recorded in his office. By §" 8, a debt
secured by mortgage of land in a county of this State "shall, for

the purposes of taxation, be deemed and considered as indebtedness
within this State, and the person or persons owing such debt shall

be entitled to deduct the same from his or their assessments in the

same manner that other indebtedness within the State is deducted."

And by § 9, " no promissory note, or other instrument of writing,

which is the evidence of a debt that is wholly or partly secured by
land or real property situated in no more than one county in this

State, shall be taxed for any purpose in this State ; bat the debt

evidenced thereby, and the instrument by which it is secured shall,

for the purpose of assessment and taxation, be deemed and consid-

ered as land or real property, and together be assessed and taxed as

hereinbefore provided." Oregon Laws of 1882, p. 64. All these

sections are embodied in Hill's Annotated Code of Oregon, §§ 2730,

2735-2738, 2753-2756.

The statute applies only to mortgages of land in not more than

one county. By the last clause of § 3, all mortgages, '•' hereafter

executed, whereby land situated in more than one county in this

State is made security for the payment of a debt, shall be void."

The mortgages now in question were all made since the statute, and
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e of laud in a single couuty ; and it is not suggested in the bill

at there existed any untaxed mortgage of lands in more than one

couuty.

The statute, in terms, provides that " no promissory note or other

instrument in writing, which is the evidence of " the debt secured

by the mortgage, " shall be taxed for any purpose within this State ;

"

but that the debt and mortgage ** shall, for the purposes of assess-

ment and taxation, be deemed and treated as land or real property '^

in the county in which the laud is situated, and be there taxed, not

beyond their real cash value, to the person appearing of record to be

Ithe owner of the mortgage.

The statute authorizes the amount of tlie mortgage dpbt. t,i^ J^p

dediu'h-d from any assessuient u)^on the mortgagor ; and does not

provide for botli taxing to the niurtgagee the money secu red by the

mortgage, and also taxing to the mortgagor the wliole mortgaged

property, as did the statutes of other States ,
the validity of which

'•\Tai athnuetl in Augusta Bank v. Augusta, 36 Maine, 255, 259; Ala-

bama Ins. Co. V. Lott, 54 Alabama, 499 ; Appeal Tax Court v. Rice,

50 ^laryland, 302 ; and Goldgart v. People, 106 Illinois, 25.

The right to deduct from his assessment any debts due from him

within the State is secured as well to the mortgagee, as to the mort-

gagor, by a provision of the statute of Oregon of October 25, 1880,

(unrepealed by the statute of 1882, and evidently assumed by § 8 of

this statute to be in force,) by which "it shall be the duty of the

assessor to deduct tlie amount of indebtedness, within the State, of

any person assessed, from the amount of liis or her taxable prop-

erty." Oi^gon Laws of 1880, p. 52 ; Hill's Code, § 2752.

Taking all the provisions of the statute into consideration, its

clear intent and effect are as follows : Tlie personal obligation of

the mortgagor to the mortgagee is not taxed at all. The mortgage

and the debt secured thereby are taxed, as real estate, to the mort-

gagee, not beyond their real cash value, and only so far as they

represent an interest in the real estate mortgaged. The debt is not

taxed separately, but only together with the mortgage ; and is con-

sidered as indebtedness within tlie State for no otlier purpose than

to enable the mortgagor to deduct the amount thereof from the

assessment upon him, in the same manner as other indebtedness

within tlie State is deducted. And the mortgagee, as well as the

mortgagor, is entitled to have deducted from his own assessment

the amount of his indebtedness within tlu; State.
'

Hie result is that nothing is taxed but ti n? re:il estate mortt^atr^cd

,

the interest of the inortiragec therein being taxed to hi m^jijid-i^e

rest to the mortirag'ir. There is no double taxation. Nor i?? any

siu'h discrimination m ade betwecMi mortgagors and mortgagees^^pr

Tir tweeii resident and non-resitlent mortgagees, as to deny to the

lattc'r the cfiual ])rot(;e,tion of thi; laws.

No question between the mortgagee and th(^ mortgagor, arising
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out of the contract between them, in regard to the payment of taxes,

or otherwise, is presented or can be decided upon this record.

Tlie case, tlien, reduces itself to the question wliether this tax act,

as applied to mortgages owned by citizens of other States and in

their possession outside of the State of Oregon, deprives them of

their property without due process of law.

By the law of Oregon, indeed, as of some other States of the

Union, a mortgage of real projjerty does not convey the le.^ul titlg.

to the mort'j-agee^but'creates^ily a lien or incumbrance as secu rity

for the' mortgage^ebt ; aiid_the right of possession^ as well as the

legal title,"reniains in the mortgagor, both before and after condition

brokenTTintll fore closure.^ Oregon General Laws of 1840-1872,

§ 323 ; Hill's Code, § 326 ; Anderson v. Baxter, 4 Oregon, 105, 110

;

Semple v. Bank of British Columbia, 5 Sawyer, 88, 394; Teal v.

Walker, 111 U. S. 242 ; Sellwood v. Gray, 11 Oregon, 534 ; Watson

V. Dundee Mortgage Co., 12 Oregon, 474 ; Thompson v. Marshall, 21

Oregon, 171; Adair v. Adair, 22 Oregon, 115.

Notwithstanding this, it has been held, both by the Supreme Court

of the State, and by the Circuit Court of the United States for the

District of Oregon, that the State has the power to tax mortgages,

though owned and held by citizens and residents of other States, . ^^ ,. -

of lands in Oregon. Mumford v. Sewell, 11 Oregon, 67 ;
Dundee \ i/y\JK^

Mortgage Co. v. School District, 10 Sawyer, 52 ; Crawford v. Linn

County, 11 Oregon, 482 ; Dundee Mortgage Co. v. Parrish, 11 Sawyer,

92 ; Poppleton v. Yamhill County, 18 Oregon, 377, 383 ; Savings

& Loan Society v. Multnomah County, 60 Fed. Rep. 31.

In Mumford v. Sewell, Judge Waldo, delivering the opinion of tlie

court, said :
" All subjects, things as well as persons, over wlncj i

the power of tlTe S tate extends, mTiy be taxed," " A mortgage, as

such,^is incorporeal property. It may be the subiect of t-,;i.\-;ii.ion.''

" Concede that tlie debt accompanies the respondent's person and is

without the jurisdiction of the State. But the security she holds is

Oregon security. It cannot be enforced in any other jurisdiction.

It is local in Oregon absolutely as the land which it binds." " Since

the power of the State over the mortgage is as exclusive and com-

plete as over the land mortgaged, the mortgage is subject to taxation

by the State, unless there is constitutional limitation to the contrary."

11 Oregon, 68, 69. "^

^'In Mumford v. Sewell," said Judge Deady, in Dundee ISlortgage

Co. V. School District, '' the court held that a mortgage wx^on real

proyjerty ill this State is taxable by the State, wit hout retcTence to

the doinicil of the owner, or t\\e situs of tlie debt or note secureT

thereby . And this conclusion is accepted by this court as the law
of this case. Kor do I wish to be understood as having any doubt

about the"~"soundness of the decision. A^nortgage upon realj)rop-

ertv in this State, whether consjrlered as a conveyance of the same^

giving the creditor an interest in or right tojLLi£_aaL"P^r merely a
is,
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•^
i-

contract giving bim a lieu thereon for his clebt and the power to

"enforce t iui jUiyTuent tl ie reof by the sale ot the premises, ia a contract

atfeciuu^real iirciperty in tlie ?>tate, and deiiendeut i'or_its_existen ce,

nudntenance and_ enlurcenient u|Jon the hiw'S and tribunals thereof,

a 11 ( 1 iii:i
,

v be taxed here as any other interest in. nght to^ or pow e

r

oyei- land^ And the mere fact tliat the i nstrument has been sent ût

o f the State for the time beings for the purpose of avoiding taxation

tli.-i-i-.m or otherwise, is immateria l.'' 10 Sawyer, 63, 64.

The authority of every State to tax all property, real and personal,

within its jurisdiction, is unquestionable. ]McCulloch v, Maryland,

4 Wheat. 316, 429. Personal pro])erty, as this court has decla red

again and again, may be taxed, either at the domicil of its owner, o r

aX the" place where the ijro])e rty is situ P^'^'d, pven if the (i\vm 'r is

ne ither a citizen nor a resident of the State whicli inv[)Oses the_ta x.

Tappau V. Merchants' Bank, liTWall. 490, 499 ; State Kail road Tax

cases, 92 U. S. 575, 607 ; Coe v. Errol, 116 U. S. 517, 524 ; Pullman's

Car Co. V. Pennsylvania, 141 U. S. 18, 22, 27. The State may tax

real estate mortgaged, as it may all otlier property within its juris-

diction, at its full value. It may do this, either by taxing the wliole

to the mortgagor, or by taxing to the mortgagee the interest therein

represented by the mortgage, and to the mortgagor the remaining

interest in the land. And it may, for the purposes of taxation,

either treat the mortgage debt as personal })roperty, to be taxed, like

other choses in action, to the creditor at his domicil; or treat the

mortgagee's interest in the land as real estate, to be taxed to him,

like other real property, at its situs. Firemen's Ins. Co. v. Common-

wealth, 137 Mass. 80, 81; State v. Runyon, 12 Vroom, (41 N. J.

Law,) 98, 105 ; Darcy v. Darcy, 22 Vroom, (51 N. J. Law,) 140, 145

;

I'eople V. Smith, 88 k. Y. 576, 585; Common Council r. Assessors,

91 Michigan, 78, 92.

The plaintiff mucli relied on the opinion delivered by 'Mv. Justice

Field in Cleveland, Painesville & Ashtabula Railroad r. IVnnsyl-

vania, reported under the name of Case of the State Tax on Foreign-

held Bonds, 15 Wall. 300, 323. It becomes important therefore to

notice exactly wliat was there decided. In that case, a railroad com-

pany, incorporated both in Ohio and in Pennyslvania, had issued

bonds secured by a mortgage of its entire road in botli States
;
and

tlie tax imposed by the State of Pennsylvania, wliicli was held by a

majority of tliis court to be invalid, was a tax upon the interest duo

to the bondli<dders upon the bonds, and was not a tax upon tlie rail-

road, or ui)on the mortgage thereof, or upon tlie bondhcdders solely

by reason of their interest in that mortgage. The remarks in the

opinion, supported by quotations from opinions of the Supremo

Court of Penn.sylvania, tliat a mortgage, being a mere security for

the debt, confers upon Ww. holder of th(! mortgage no interest in the

land, and wlien h<dd by a non-resident is as much beyond tlu> juris-

diction of the State as tlio person of the own. r, went beyond wliat
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was required for the decision of the case, and cannot be reconciled

with other decisions of this court and of the Supreme Court of

Pennsylvania.

This court hasjdways hehl that a mortgage of real estate, made in

pnojnTutnrTTv'a debtor_to secure a private debt, is a conveyance of *'A

sndi an interest in tlie land, as will defeat the priority given to the ^
Uuited"8tates_by_act of Congress in the distribution of tlie debtor's

estate. United States v. Hooe, 3 Cranch, 73 ; Thelusson v. Smith, 2

Wheat. 39G, 42G ; Conard v. Atlantic Ins. Co., 1 Pet. 386, 441.

In Hutchins v. King, 1 Wall, 53, 58, Mr. Justice Field, delivering

the opinion of the court, said that " the interest of the mortgagee is

now generally treated by the courts of law as real estate, only so far

as it may be necessary for the protection of the mortgagee and to

give him the full benefit of his security." See also Waterman v.

Mackenzie, 138 U. S. 252, 258. If the law treats the mortgagee's

interest in the land as real estate for his protection, it is not easy to

see why the law should forbid it to be treated as real estate for the

purpose of taxation.

The leading quotation, in 15 Wall. 323, from the Pennsylvania

Reports, is this general statement of Mr. Justice Woodward :
" The

mortgagee has no estate in the land, more than the judgment creditor.

Both have liens upon it, and no more than liens." Witmer's Appeal,

45 Penn. St. 455, 463. Yet the same judge, three years later, treated

IX, as unquestionable that a mortgage of real estate in Pennsylvania

was taxable there, without regard to the domicil of the mortgagee.

Maltby v. Reading & Columbia Railroad, 52 Penn. St. 140, 147.

The effect of a mortgage as a conveyance of an interest in real

estate in Pennsylvania has been clearly brought out in two judg-

ments delivered by Mr. Justice Strong, the one in the Supreme

Court of Pennsylvania, and the other in this court.

Speaking for the same judges who decided Witmer's Appeal, above

cited, and in a case decided less than two months previously, reported

in the same volume, and directly presenting the question for adjudi-

cation, Mr. Justice Strong said, of mortgages of real estate :
" They

are in form defeasible sales, and in substance grants of specific

security, or interests in land for the purpose of security. Ejectment

may be maintained by a mortgagee, or he may hold possession on

the footing of ownership, and with all its incidents. And though it

is often decided to be a security or lien, yet, so far as it is necessary

to render it effective as a security, tliere is always a recognition of

the fact that it is a transfer of the title." Britton's Appeal, 45

Penn. St. 172, 177, 178. It should be remembered that in the courts

of the State of Pennsylvania, for want of a court of chancery, an

equitable title was always held sufficient to sustain an action of eject-

ment. Simpson v. Amnions, 1 Binuey, 175; Youngman i\ Elmira &
Williamsport Railroad, 65 Penn. St. 278, 285, and cases there cited.

Again, in an action of ejectment, commenced in the Circuit Court
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of the United States for the District of Peunsylvania, Mr. Justice

Strong, delivering the unanimous opinion of this court, said :
" It is

true that a mortgage is in substance but a security for a debt, or an

obligation, to which it is collateral. As between the mortgagor and

all others than the mortgagee, it is a lien, a security, and not an

estate. But as between the parties to the instrument, or their

privies, it is a grant which operates to transmit the legal title to

the mortgagee, and leaves the mortgagor only a right to redeem.*'

'•Courts of equity,'' he went on to say, "as fully as coui-ts of law,

have always regarded the legal title to be in the mortgagee until

redemption, and bills to redeem are entertained upon the principle

that the mortgagee holds for the mortgagor when the debt secured

by the mortgage has been paid or tendered. And such is the law

of Pennsylvania. There, as elsewhere, the mortgagee, after breach

of the condition, may enter or maintain ejectment for the land."

Applying these principles, it was held that one claiming under the

mortgagor, having only an equitable title, could not maintain an

action of ejectment against one in possession under the mortgagee,

while the mortgage remained in existence, or until there had been a

redemption ; because an equitable title would not sustain an action

of ejectment in tlie courts of the United States. Brobst v. Brock,

10 Wall. 519, 529, 530.

In a later case in Pennsylvania, Chief Justice Agnew, upon a full

review of the authorities in that State, said: "Ownership of the

debt carries with it that of the mortgage ; and its assignment, or

succession in the event of death, vests the right to the mortgage in

the assignee or the personal representative of the deceased owner.

But there is a manifest difference between the debt, which is a mere

chose in action, and the land which secures its payment. Of the

former there can be no possession, except that of the writing, which

evidences the obligation to pay ; but of the latter, the land or pledge,

there may be. The debt is intangible, the land tangible. Tlie

mortgage passes to the mortgagee the title and right of possession

to hold till payment shall be made." Tryon v. Munson, 77 Penn.

St. 250, 202.

In Kirtland v. Hotchkiss, 42 Conn. 420, affirmed by this court in

100 U. S. 491, the i)oint adjudged was that debts to persons residing

in one State, secured by mortgage of land in another State, miglit,

for tlie purposes of taxation, be regarded as situated at the douiicil

of the creditor. But the question, whether the mortgage could bo

taxed there only, was not involv».'d in the case, and was not decided,

either by the Supreme Court of Connecticut or by this Court.

In many other cases cited by the appellant, there was no statu;

o

expressly taxing mortgages at the situs of the land ; and, altiiougli

the opinions in some of them took a wider range, the only question

in judgment in any of tlu'ux was one of tlie construction, tu)t of the

constitutionality, of a statute— of the intention, not of the power,
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of the legislature. Such were : Davenport v. Mississippi & Missouri
Railroad, 12 Iowa, 5o0 ; Latrobe v. Baltimore, 19 Maryland, 13;
People V. Eastman, 25 California, 601 ; State v. Earl, 1 Nevada, 394 •

Arapahoe v. Cutter, 3 Colorado, 349 ; People v. Smith, 88 X. Y. 570 •

Grant v. Jones, 39 Ohio St. 506 ; State v. Smith, 68 Mississippi, 79 •

Holland v. Silver Bow Commissioners, 15 Montana, 460.

The statute of Oregoi;, the constitutionality of which is now
drawn in question, expressly forbids any taxation of the promissory-
note, or other instrument of writing, which is the evidence of the
debt secured by the mortgage

;
and, with equal distinctness, provides

for the taxation, as real estate, of the mortgage interest in the land.
Although the right which the mortgage trans fers in the land covered
tli ei;ebv is~not the legal title , bu t only an equitable interest and by
w ay of security for t_he debt, it appears to us to be clear upon princi -

pie, and in accordance with the wei.iFHt ot authority, that this inter-

e st, like any other interest legal or equitable, may be taxed tn its

owner (whether resident or lion-resident) in the State where the land
is sitrmtpd^ withonf. nnnfrnvpniiicr pp^y provision of the Constitution
of tlie United Stales. Decree affirmed.^

b. Taxation of Government Agencies. _ ^ Jy , AJ^

^ VVv "J
THE COLLECTOE v. DAY,

11 Wallace, 113. 1870.

[Suit was brought by Day in the Circuit Court of ~th^ Umted State^
for Massachusetts to recover from the United States Eevenue Co1-a^
lector the amount of income tax exacted by the latter from plaintiff ^-
on his salary as a judicial officer of the State. Judgment being
rendered for plaintiff, defendant brings the case to this Court forl^
review.]

Mr. Justice Nelson delivered the opinion of the court.

The case presents the question whether or not it is competent for
Congress, under the Constitution of the United States, to impose a
tax upon the salary of a judicial officer of a State ?

In Dobbins v. The Commissioners of Erie County, 16 Pet. 435, it

was decided that it was not competent for the legislature of a State
to levy a tax upon the salary or emoluments of an officer of tlie

United States. The decision was placed mainly upon the ground
that the officer was a means or instrumentality emplo^-ed for carry-
ing into effect some of the legitimate powers of the government,
which could not be interfered with by taxation or otherwise by the

^ Mr. Justice Haklan aud Mk. Justice White dissented.
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States, and that the salary or compensation for the service of the

officer was inseparably connected with the office ; that if the officer,

as such, was exempt, the salary assigned for his support or

maintenance while holding the office was also, for like reasons,

equally exempt.

The cases of ^FcCulloch v. Maryland, 4 Wheat. 316, and Weston

V. Charleston, 2 Pet. 449, were referred to as settling the principle

that governed the case, namely, " that the State governments cannot

lay a tax upon the constitutional means employed by the government

of the Union to execute its constitutional powers."

The soundness of this principle is happily illustrated by the Chief

Justice in McCulloch v. .Maryland, 4 Wheat. 432. '^ If tlie States,"

he observes, "may tax one instrument employed by the government

in the execution of its powers, they may tax any and every other

instrument. They may tax the mail ; they may tax the mint ; they

may tax patent-rights ; they may tax judicial process ; they may

tax all the means employed by the government to an excess which

would defeat all the ends of government." "This," he observes,

"was not intended by the American people. They did not design to

make their government de])endent on the States." Again, (lb. 427,)

" That the power of taxing it (the bank) by the States may be

exercised so far as to destroy it, is too obvious to be denied." And,

in Weston v. The City of Charleston, 2 Pet. 466, he observes: "If

the right to impose the tax exists, it is a right which, in its nature,

acknowledges no limits. It may be carried to any extent within the

jurisdiction of the State or corporation which imposes it which the

will of each State and corporation may prescribe."

It is conceded in the case of ISIcCulloch v. Maryland, that the

power of taxation by the States was not abridged by the grant of a

similar power to the government of the Union ; that it was retained

by the States, and tiiat the power is to be concurrently exercised by

tiie two governments ; and also that there is no express constitutional

prohibition upon the States against taxing the means or instrumen-

talities of the general government. But, it was ludd, and, we agree

])roperly held, to be prohibited by necessary implication; otherwise

the States might impose taxation to an extent tliat would impair, if

not wholly defeat, the operations of the Federal authorities when

acting in their appropriate sphere.

These views, we think, abundantly establish the soundness of tlie

decision of the case of Dobbins r. The Coniniissionors of Erie, wliich

determined that the States were prohibited, upon a ])roper construc-

tion of the Constitution, from taxing the salary or emoluments of an

officer of the government of the United States. And we shall now

proceed to show th;it, n]ion the same construction of tli:it instrument,

and for like reasons, that government is prohibited from taxing the

salary of the judicial officer of a State.

It is a familiar rule of construction of the Constitution of tho
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Union, that the sovereign powers vested in the State govern mcTits

bj their respective constitutions, remained unaltered and unimpaired,
except so far as they were granted to the government of the United
States. That the intention of the framers of the Constitution in

this respect might not be misunderstood, this rule of interpretation

is expressly declared in the tenth article of the amendments,
namely: "The powers not delegated to the United States are
reserved to the States respectively, or, to the people." The govern-
ment of the United States, therefore, can claim no powers which are
not granted to it by the Constitution, and the powers actually
granted must be such as are expressly given, or given by necessary
implication.

The general government, and the States, although both exist

within the same territorial limits, are separate and distinct sov-

ereignties, acting separately and independently of each other, within
their respective spheres. The former in its appropriate sphere is

supreme
; but the States within the limits of their powers not

granted, or, in the language of the tenth amendment, " reserved,"

are as independent of the general government as that government
within its sphere is independent of the States.

The relations existing between the two governments are well

stated by the present Chief Justice in the case of Lane County ".

Oregon, 7 Wall. 76. "Both the States and the United States,"

he observed, "existed before the Constitution. The people, through
that instrument, established a more perfect union, by substituting a
National government, acting with ample powers directly upon the
citizens, instead of the Confederate government, which acted with
powers greatly restricted, only upon the States. But, in many of

the articles of the Constitution, the necessary existence of the States,

and within their proper spheres, the independent authority of the
States, are distinctly recognized. To them nearly the whole charge
of interior regulation is committed or left; to them, and to the

people, all powers, not expressly delegated to the National govern-
ment, are reserved." Upon looking into the Constitution it will be

found that but a few of the articles in that instrument could be carried

into practical effect without the existence of the States.

Two of the great departments of the government, the executive

and legislative, depend upon the exercise of the powers, or upon the
people of the States. The Constitution guarantees to the States a
republican form of government, and protects each against invasion

or domestic violence. Such being the separate and independent
condition of the States in our complex system, as recognized by the

Constitution, and the existence of which is so indispensable, that,

without them, the general government itself would disappear from
the family of nations, it would seem to follow, as a reasonable, if not

a necessary consequence, that the means and instrumentalities em-
ployed for carrying on the operations of their governments, for
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preserving their existence, and fulfilling the high and responsible

duties assigned to them in the Constitution, should be left free and

unimpaired, should not be liable to be crippled, much less defeated

by the taxing power of another government, which power acknowl-

edges no limits but the will of the legislative body imposing the tax.

And, more especially, those means and instrumentalities which are

the creation of their sovereign and reserved rights, one of which is

the establishment of the judicial department, and the appointment of

officers to administer their laws. Without this power, and the ex-

ercise of it, we risk nothing in saying that no one of the States under

the form of government guaranteed by the Constitution could long

preserve its existence. A despotic government might. We have

said that one of the reserved powers was that to establish a judicial

department ; it would have been more accurate, and in accordance

with the existing state of things at the time, to have said the power

to maintain a judicial department. All of the thirteen States wore

in the possession of this power, and had exercised it at the adoption

of the Constitution ; and it is not pretended that any grant of it to

the general government is found in that instrument. It is, therefore,

one of the sovereign powers vested in the States by their constitu-

tions, which remained unaltered and unimpaired, and in respect to

which the State is as independent of the general government as that

government is independent of the States.

The supremacy of the general government, therefore, so much

relied on in the argument of the counsel for the plaintiff in error, in

respect to the question before us, cannot be maintained. The two

governments are upon an equality,,and the question is whether the

j)Ower "to lay and collect taxes " enables the general government to

tax the salary of a judicial officer of the State, which officer is a

means or instrumentality employed to carry into execution one of

its most important functions, the administration of the laws, and

which concerns the exercise of a right reserved to the States ?

We do not say the mere circumstance of the establishment of the

judicial department, and the a]»])ointment of officers to administer

the laws, being among the reserved powers of the State, disables the

general government from levying the tax, as that depends upon tlie

express i)ower "to lay and collect taxes," but it shows that it is ;in

original inherent jwwer never parted with, and, in respect to which,

the supremacy of that government does not exist, :ind is of no

importance in determining the question ; and furtlicr, that being an

original and reservcjd power, and the judicial offiecrs ajipointed

under it being a means or instrumentality emjdoyed to carry it into

effi-ct, the right and necessity of its unimpaired exerrise, and thr

exemption of the officer from taxation by the general government

stand upon as solid a ground, and are maintained by principles and

reHSf)n8 as cogent as those wliich led to the exemption of the

Federal officer in Dcjbbins v. The Commissioners of Erie from
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taxation by the State; for, in this respect, that is, in respect to the

reserved powers, the State is as sovereign and independent as tlie

general government. And if the means and instrumentalities em-
ployed by that government to carry into operation the powers granted

to it are, necessarily, and, for tlie sake of self-preservation, exempt
from taxation by the States, why are not those of the States

depending upon their reserved powers, for like reasons, equally

exempt from Federal taxation ? Their unimpaired existence in

the one case is as essential as in the other. It is admitted that

there is no express provision in the Constitution that prohibits the

general government from taxing the means and instrumentalities

of the States, nor is there any prohibiting the States from taxing the

means and instrumentalities of that government. In both cases the

exemption rests upon necessary implication, and is upheld by the

great law of self-preservation ; as any government, whose means
employed in conducting its operations, if subject to the control of

another and distinct government, can exist only at the mercy of that

government. Of what avail are these means if another power may
tax them at discretion ?

But we are referred to the Veazie Bank v. Fenno, 8 Wall. 533,

in support of this power of taxation. That case furnishes a strong

illustration of the position taken by the Chief Justice in McCulloch
V. Maryland, namely, " That the power to tax involves the power to

destroy."

The power involved was one which had been exercised by the

States since the foundation of the government, and had been, after

the lapse of three-quarters of a century, annihilated from excessive

taxation by the general government, just as the judicial office in the

present case might be, if subject, at all, to taxation by that govern-

ment. But, notwithstanding the sanction of this taxation by a

majority of the court, it is conceded, in the opinion, that *' the

reserved rights of the States, such as the right to pass laws ; to give

effect to laws through executive action ; to administer justice through
the courts, and to employ all necessary agencies for legitimate pur-

poses of State government, are not proper subjects of the taxing

power of Congress." This concession covers the case before us, and
adds the authority of this court in support of the doctrine which we
have endeavored to maintain. Judgment affirmed}

1 Mk. Justice Bradley dissented.
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V. RAILROAD COMPANY.

17 AVaUace, 322. 1873.

brought in the Circuit Court of the United States
ecover as internal revenue live per cent of the in-

^^ j^ terest payable on its bonds by the railroad company to the city of

i/lJultimore, as owner of such bonds. Judgment having been ren-

^ dered for the Railroad Company, the United States brought the case

the opinion of the court.

^ )jir r^pTi'is suit was 1^ Cy*ior ^Maryland, to r

• A^^>v^ ^^^i^ court for review.]

LW^' '^^ .Mk. Justice Hunt delivered the

le creditor here is the city of Baltimore, and the question then

rises whether this tax can be collected from the revenues of that

municipal corporation.

There is no dispute about the general rules of law applicable

to this subject. The power of taxation by the Federal government

upon the subjects and in the manner prescribed by the act we are

considering, is undoubted. There are, however, certain departments

which are excepted from the general power. The right of the States

to administer their own affairs through their legislative, executive,

and judicial departments, in their own manner through their own
ytr^H^ agencies, is conceded by the uniform decisions of this court and by

the practice of the Federal government from its organization. This

/'carries with it an exemption of those agencies and instruments, from

Untaxing power of the Federal government. If they may be taxed

liglitl^N they may be taxed heavily; if justly, oppressively. Their

;0^fcTat^)n may be impeded and may be destroyed, if any interference

miitted. Hence, the beginning of such taxation is not allowed

on the one side, is not claimed on the other.

In the " Compendium of Internal Revenue Law," by Davidge &
Iviinball, it is said at p. 50;j :

" Congress may not tax the revenues of

'state " (citing Sayles r. Davis, 2'2 Wis. L^2.">). And again, " A na-

tional bank cannot be called to account for a tax upon dividends duo

a State on stock owned by the State "
(p. 485 ; citing 12 Op. Att'y-

Gen. 402).

Again, "The term corporation as used in the acts of Ct>ngress

'touching internal revenue does not include a State, conse(piently the

iiicoino of the State of Georgia from the Western and Atlantic rail-

"
i'>2v}>^pr()|)tM-ty owned, controlled, and managed by that State, has not

l/«;Vu mad.: by law a subject of taxation " (p. 471 ;
citing State of

fcorgia V. Atkins, Collector, 8 Int. R(:v. Roc. 113).

. yv- Again, <'The term person as used in §§ and 44 does not include

-^^A-A^ 'a^State. The receipts or certificates issued by the State of Alabama
' are nut subject to the tax of 10 per cent imposed by the act of Con-
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gress of March 2otli, 18C7." 12 Opiuioiis of the Attorneys-GenerftlV a
^^

176. M^ \j
The inquiry then arises, what is the nature and character of/ ^ \\j)

municipal corporations, and what is their connection with the QoyXjJy^
ernment of the State. i (iJa^
A writer on corporations says (Angel & Ames on Corporations, § IgX/M"

et seq.) that inferior and subordinate communities, iniperia in i/n- ^ \

2)e)'io, such as cities and towns, . . . are allowed to assume to them-l^ X^k^*
selves some of the duties of the State in a partial or detailed form,

but having neither property nor power for the purposes of personal C/lk/y^
aggrandizement, they can be considered in no other light than asi

auxiliaries of the government, and as the secondary deputies andVi/C/^'^^*^^''

trustees and servants of the people. 2 Kent, 4th ed. 274, and De. i,^

Tocqueville, Democratic, 1, 64, 96. A/*

It is said further by the same authority, the main distinction i. -y^x/VA-^ ^

between public and private corporations is, that over the former the''^^
\

legislature, as guardian of the public interests, has the exclusive and, IwvaaVvnI/*'

unrestrained control ; and acting as such, as it may create, so it may'^ ,

modify or destroy, as public exigency requires or recommends, or fi^^^\jjj(i/\i/in

the public interest will be best subserved. It possesses the right

to alter, abolish, or destroy all such institutions, as mere municipal fn^
regulations must, from the nature of things, be subject to the abso- ^\ «

lute control of the government. Angel & Ames on Corporations, ^\/^/v.AA^

§ 31. "Such institutions (it is added) are auxiliaries of the govern-

ment in the important business of municipal rule." ^Ji ^^w*

A municipal corporation like the city of Baltimore, is a represen- / ^^
ative not only of the State, but is a portion of its governmental kA/v'^'^^tati

power. It is one of its creatures, made for a specific purpose, to

exercise within a limited sphere the powers of the State. The State

may withdraw these local powers of government at pleasure, and
may, through its legislature or other appointed channels, govern the

local territory as it governs the State at large. It may enlarge o

contract its powers or destroy its existence. As a portion of the

State in the exercise of a limited portion of the powers of the State,

its revenues, like those of the State, are not subject to taxation.

This proposition is very properly admitted by the counsel for the

government. In their brief it is said, " We admit that municipal

corporations, acting merely within the scope of their duties as such,

are not to be included within general words imposing taxes upon
persons or corporations." In support of tliis view is cited the ]iro-

viso to the amendment in 1866, in these words: "Provided that it

is the intent hereby to exempt from liability to taxation such State,

county, town, or other municipal corporation, in the exercise only of

functions strictly belonging to them in their ordinary governmental

and municipal capacity."

Assuming for the argument that this qualification is well made,

let us look at the facts of the case before us. The city of Balti-

/A/'^vi *
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more, with a view to its commercial prosperity, was desirous of
aiding in the construction of a railroad, by which the couiinerce and
business of the Western States wouhl be brouglit to that citv. For
this purpose it was authorized by the legislature to issue its corporate
bonds for 15:5,000,000, on which it was to obtain the money. The
proceeds of these bonds, reserving 10 per cent as a sinking fund,

were to be paid to the railroad company. To secure the city against

loss and to provide for the jjayment of the interest on the bonds of

the city as it should from time to time mature, and of the principal

when payable, the railroad company were to execute a mortgage to

the city upon its road and franchises and revenues. All this was
done as agreed upon. The interest, secured l)y this mortgage, has,

from time to time, been paid by the railroad company to the city,

and it is a tax (under the 122d section before referred to) upon the

interest thus paid, that the plaintiff now seeks to recover.

That the State possessed the power to confer this authority u]ion

the city, we see no reason to doubt. Gelpcke v. Uubuque, 1 Wall.

202; Rogers v. Burlington, 3 Wall. 664.

Was it exercised for the benefit of the municipality, that is in the

course of its municipal business or duties ? In other words, was it

acting in its capacity of an agent of the State, delegated to exercise

certain powers for the benefit of the municipality called the city of

Baltimore ? Did it act as an auxiliary servant and trustee of the

smpreme legislative power ? The legislature and the authorities of

the city of Baltimore decided that the investment of .1? 5, 000, 000 in

aid of tlie construction of a railroad, which should bring to that city

the unbounded harvests of the West, would be a measure for the

benefit of the inhabitants of Baltimore and of the municipality.

This vast business was a prize for which the States north of jMary

land were contending. Should it endeavor by the expenditure of

this money or this credit to bring this vast business into its own
State, and make its commercial metropolis great and pros])erous,

or should it refuse to incur hazard, allow other States to absorb this

commerce, and Baltimore to fall into an inferior })()sition ? This

was a question for the decision of the city under tlie autliority of

the State. It was a question to be decided solely with reference to

public and municipal interests. The city had authority to expend

its money in opening squares, in widening streets, in deejjening

rivers, in building common roads or railways. The State could do

those things by the direct act of its legislature or it could empower

the city to do them. It could act directly or tlinmgh the agency of

others. It is not a (piestion to be Iutc discussed, wliether the action

])ropoHed would in tlie end result to tlie benefit of the city. It miglit

1)0 wise, or it might prf)ve otherwise. The city was to reaji the

fruits in tlie advanced prosperity of all its material interests, if

Buccessful. If unsuccf'ssful, the city was to bear the load of debt

and taxation, wliich would surely follow. The city had the jiower
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given it by the legislature to decide the question. It was witliin

the scope of its municipal powers.

This advance of the city bonds was not a donation. It was an
investment supposed to be judiciously made and adequately secured.

It was not for the individual benefit of those managing the busi-

ness. No one received advantage except as he was a citizen or his

property was within the city. It was not a loan for the benefit of

the railroad; it was for the benefit of the city solely. That the

railroad company was also benefited did not affect the i)urpose of the

transaction.

It is said by the counsel for the United States that mnnicipal cor-

porations are those that are created irrespective of those who are

associated therein, and that the powers are given and withheld
upon grounds which concern the public at large. It is not necessary

to discuss the question whether this city is a municipal corporation.

If there can exist a municipal corporation, as that expression is

generally understood, the cities of this country, like Baltimore,

Philadelphia, and New York, fall within the definition. The
power in question was conferred because its exercise concerned the

public and to benefit that public. This power could no doubt have
been imposed upon the city as a duty, and its exercise directed with-

out the assent or against the wish of the corporation or its citizens.

The State could do it directly for and on behalf of the city, and
without its intervention. The city could act only by authority from
the State. The State is itself supreme, and needs no assent -or
authority from the city. It is not perceived that the act is less

public and municipal in its character than if the State had com-
pelled the city to lay the tax and to make the appropriation of the

proceeds to the railroad company. In The Town of Guilford r. The
Board of Supervisors of Chenango County, 3 Kernan, 143, it was
held: ,

1. That the legislature has power to levy a tax upon the taxable
property of a town, and appropriate the same to the payment of

a claim made by an individual against the town.
2. That it is not a valid objection to the exercise of such power,

that the claim to satisfy which the tax is levied is not recoverable

by action against the town.

3. That it does not alter the case that the claim has been rejected

by the voters of the town, when submitted to them at a town
meeting, under an act of the legislature authorizing such submission

and declaring that their decision should be final and conclusive.

The action is no less a portion of the sovereign axithority, when
it is done through the agency of a town or city corporation.

We admit the proposition of the counsel, that the reveinie must
be municipal in its nature to entitle it to the exemption claimed.

Thus, if an individual should make the city of Baltimore his agent

and trustee to receive funds, and to distribute them in aid of science,

11
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literature, or the fine arts, or even for the relief of the destitute

and infirm, it is quite possible that such revenues would be subject

to taxation. The corporation would therein depart from its munic-

ipal character, and assume the position of a private trustee. It

would occupy a place which an individual could occupy with equal

propriety. It would not in that action be an auxiliary or servant

of the State, but of the individual creating the trust.

Tliere is nothing of a governmental character in such a position.

It is not necessary, however, to speculate upon hypotlietical cases.

We are clear in the opinion that^ie present transaction is within

the range of the municipal duli^ of the city, and that the tax

cannot be coUecte^yS^ J^ Judfjment affirmed.^

^./Z^'
IIOMSON V. PACIFIC EAILEOAD.

9 Wallace, 579. 1869.

^SriT in the United States Circuit Court for the District of Kansas

by stockholders of the Union Pacific Pvailroad Company, Eastern

|-d)ivision, to restrain the company from paying and county ofiicers of

the State of Kansas from collecting State taxes on the projjerty of

* the company in that State. On a division of oiiinion by the judges

cri fiKTl'iat court the case was certified to this court.]

,f Mi:. CiiiKF JusTicK Chase delivered the opinion of tlie court.

The main argument for the comjilainants, however, is that the

.ad, being constructed under the direction and authority of Con-

gress, for the uses and purposes of the United States, and being a

part of a system of roads thus constructed, is therefore exempt from

taxation under State authority. It is to be observed tliat this

exemption is not claimed under any act of Congress. It is notasserted

liat any act declaring such exemption has ever received the sanction

1 National legislature. lUit it is earnestly insisted that the

of exemption arises from the relations of the road to the Gen-

0'*' eral Qovernment. It is urged that the aids grantetl by Congress to

^ 1 *^lKV-«<md were granted in the exercise of its constitutional jjowers to

«J^^^^*^^VV^ri,lato commerce, to establisli post-offices and post-roails, to raise

^^^\,^K/A\A supi^PTrt armies, and to suppress insurrection and invasion
;
and

the legislation which supplied aiil, retpiinMl security, inq)Osed

nTs^ and finally exacted, upon a certain contingency, a percentage

ot iufome, the road was adopted as an instrument of the government,

md .'^ such was not subject to taxation by the State.
.

Mn\.Ii;HTirK I'.uaki.kv foncnrr»'<l on other proun<ln, ami Mii. JrsTiri: ri.nioiiD

delivfrr<l a <li»»eniiiig opiuiuii in wliicli Mu. Justice Mii,i.i.ii cuiKurrcil.

iV
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The case of McCulloch v. Maryland is much relied on in suppor
of this position. But we apprehend that the reasoning of the courts
in that case will hardly warrant the conclusion which counsel deduce ^

from it in this- In that case the main questions were, Whetheri
the incorporation of the Bank of the United States, with power to

establish branches, was an act of legislation within the constitutional

powers of Congress, and, whether the bank and its branches, a

actually established, were exempt from taxation by State legisla

tion. Both questions were resolved in the affirmative. In deciding

the first the court did not hold, as counsel su^jpose, that Congress
under the Constitution, has absolute and exclusive power to determine,

whether an act of legislation is or is not necessary and proper as a
means for carrying into effect one or more of its enumerated powers.
It defined the words "necessary and proper" as equivalent in mea.\i>tL^

ing to the words "appropriate, jjlainly adapted, not prohibited, but
consistent with the letter and spirit of the Constitution," and held, A/y-

that the incorporation of a bank with branches was a necessary and/ .n/^ J^
proper means to the effectual exercise of granted power within the"^''^ H/^
definition thus given. It held further that Congress was, within this f, /jv*^

limit, the exclusive judge as to the means best adapted to the endt^ lA''^^
proposed, and that its choice of any means of the defined characteri/ ""^I^J^

was restricted only by its own discretion. But the question whether a . ij^

the particular means adopted was within the general grant of inci^^^^

dental powers was determined by the court. A great part of the/?;'

argument was directed to the proposition that the incorporation of a

bank was an exercise of incidental power within the true meaning oi(fi^
the terms " necessary and proper," as explained by the court— an "V^X^ Vi/

argument which would have been quite superfluous if that question * tV/
was to be determined finally by the legislative and not by the judicial //^
department of the government. '

We do not doubt, however, that upon the principles settled by that

judgment. Congress may, in the exercise of powers incidental to tlie

express powers mentioned by counsel, make or authorize contracts

with individuals or corporations for services to the government; may
grant aids, by money or land, in preparation for, and in the perform-

ance of, such services; may make any stipulation and conditions in

relation to such aids not contrary to the Constitution ; and may
exempt, in its discretion, the agencies employed in such services from

any State taxation which will really prevent or impede the perform-

ance of them.

But can the right of this road to exemption from such taxation be

maintained in the absence of any legislation by Congress to that

effect.

It is unquestionably true that the court, in determining the second

general question, already stated, did hold that the Bank of the

United States, with its branches, was exempt from taxation by the

State of Maryland, although no express exemption was found in
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the charter. But it must be remembered that the Bank of the United

States svas a C(ir|Kjration created by tlu- I'uited States; and , as an

a<:ent in the execution of the constitutional i)o\vers of tlie Lrovern-° . —
:

k
;

"

ment, was endowecl by the act of ert-ation will all its fue ulties,

])owcrs, and functions. It did not owe its existence, or any of its

quulities, to State IcL^islatiou . And its ext-niption from taxati(.)n was

])ut ui)on thi s t;rountl. Nor was the t-xcnijition itself without im-

portant li nutations. It was declared not to extend to the real prop-

erty of the bank within the State; nor to interests held by citizens

of the State in the institution.

In like manner other means and operations of the goyernment haye

been held to be exempt from State taxation : as bonds issued for

money borrowed, Weston v. City of Charleston, 2 Pet. 467 ; certifi-

cates of indebtedness issued for money or supplies. The Banks v.

The Mayor, 7 Wall. 24; bills of credit issued for circulation, Bank
V. Superyisors, lb. 28. There are other instances in \yhich exemp-

tion, to the extent it is established in ^IcCulloch v. Maryland, might

liave been held to arise from the simple creation and organization

of corporations under acts of Congress, as in the case of the National

banking associations ; but in which Congress thought fit to prescribe

the extent to which State taxation may be applied. Van Allen v.

The Assessors, 3 Id. 573; Bradley v. The People, 4 Id. 459; People

V. Commissioners, lb. 244. In all these cases, as in the case of the

Bank of the United States, exemption from liability to taxation was

maintained upon the same ground. The State tax held to be repug-

nant to tiie Constitution was imposed directly upon an operation or

an instrument of the goyernment. That such taxes cannot be imposed

on the operations of the government, is a jjroposition which needs no

argument to support it. And the same reasoning will apply to in-

struments of the government, created l)y itself for public and consti-

tutional ends. But we are not aware of any case in which the real

estate, or other property of a corporation not organized under an act

of Congress, has been held to be exempt, in the absence of express

legislation to that effect, to just contribution, in common with other

property, to tlie general expenditure for the common benefit, because

of the employment of the cori)oration in the service of the goyern-

ment.

It is true that some of the reasoning in the case of McCulloch v.

Maryland seems to favor the broader doctrine. But the decision it-

self is limited to tlje case of the l)ank, as a corporation created by a

law of the United States, and responsil>le, in the use of its franchises,

to the government of the United States.

And even in respect to corporations organized undii- the legislation

of (Jongress, we have already h(dd, at tliis term, that the implied limi-

tation upon State taxation, derived from tlie express jiermission to

tax shares in the National banking associations, is to be so construed

as not to embarrass the imposition or collection of Statw taxes to the
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extent of the permission fairly and liberally interpeted. National

IJank V. Commonwealfcli, sujyra, 353 ; Ijionberger /?. Kowse, siipni, 488.

We do not think ourselves warranted, therefore, in extending the ex-

emption established by the case of IMcCulloch v. Maryland beyond its

terms. ^Ve cannot ai)ply it to the case of a corporation deriving its

existence from !State law, exercising iti? franchise uii(l(n- State law"

and holding its property within State iurisdiction and under State

protection.

\Ve do not doubt the propriety or the necessity, under the Con-

stitution, of maintaining the supremacy of the General Government
within its constitutional sphere. We fully recognize the soundness

of the doctrine, that no State has a ''right to tax the jneans employed

by the government of the Union for the execution of its powers." But
•we think there is a clear distinction between the means employed by the

government and the propert}^ of agents employed by the government.

Taxation of the agency is taxation of the means ; taxation of the

property of the agent is not always, or generally, taxation of the

means.

No one questions that the power to tax all property, business, and
persons, within their respective limits, is original in the States and
has never been surrendered. It cannot be so used, indeed, as to

defeat or hinder the operations of the National government; but it

will be safe to conclude, in general, in reference to persons and State

corporations employed in government service, that when Congress

has not interposed to protect their property from State taxation, such

taxation is not obnoxious to that objection. Lane County v. Oregon,

7 Wall. 77; National Bank v. Commonwealth, supra, 353.

We perceive no limits to the principle of exemption which the

complainants seek to establish. It would remove from the reach of

State taxation all the property of every agent of the government.

Every corporation engaged in the transportation of mails, or of gov-

ernment property of any description, by land or water, or in su])ply-

ing materials for the use of the government, or in performing any

service of whatever kind, might claim the benefit of the exemption.

The amount of property now held by such corporations, and having

relations more or less direct to the National government and its ser-

vice, is very great. And this amount is continually increasing; so

that it may admit of question whether the whole income of the prop-

erty which will remain liable to State taxation, if the principle con-

tended for is admitted and applied in its fullest extent, may not

ultimately be found inadequate to the support of the State govern-

ments.

The nature of the claims to exemption which would be set up, is

well illustrated by that which is advanced in behalf of the complain-

ants in the case before us. The very ground of claim is in the

bounties of the General Government. The allegation is, that the

government has advanced large sums to aid in construction of



166 THE LEGISLATIVE DEPARTMENT. [CHAP. TV.

the road; has contented itself with the security of a second mort-

gage ; has made k^rge grants of land upon no condition of benefit to

itself, except that tlie company will perform certain services for full

compensation, independently of those grants; and will admit the gov-

ernment to a very limited and wholly contingent interest in remote

net income. And because of these advances and these grants, and
this fully compensated employment, it is claimed that this State cor-

poration, owing its being to State law, and indebted for these benefits

to the consent and active interposition of the State legislature, has a

constitutional right to hold its property exempt from State taxation
;

and this without any legislation on the part of Congress which indi-

cates that such exemption is deemed essential to the full performance

of its obligations to the government.

We are unable to find in the Constitution any warrant for the

exem[)tion from State taxation claimed in behalf of the complainants;

and must, therefore, answer the question certified to us

In the affirmative}

1 In TvAii.ROAD Company v. I'ksistok, 18 Wall. 5 (1873), tlio same (luestion arose

in regard to tlie taxatiun by tlie State officers of Nebraska, of tlie property of tlie Union

Pacifie Hailroacl ("oiiipaiiy. Mu. Jistick Stroxc;, delivering the opinion of the Court,

uses tliis language :
—

'•
It is, however, insisted tliat the case of Thompson v. The Union Pacific Railroad

Company differs from tlie case we have now in hand in the fact that it was incorpo-

rated by the Territorial legislature and the legislature of tlie State of Kansas, while

these Cf>mplainants were incorporatcil l>y Congress. We do not perceive that this

presents any rea.son for the apidication of a rule different from that which was applied

in the former case. It is true tiiat, in the opinion delivered by the Chief Justice,

reference wa.s made to the fact tiiat the defendants were a State corporation, and au

argument was attempted to be drawn from this to distinguish the ca.se from McCuUoch

V. The State of Maryland, 4 Wlieat. 316. But when the (juestion is, a.s in the ])resent

ca-^e, whether the taxation of property is taxati<jn of means, instruments, or agencies

bv which the United States carries out its powers, it is imp<i.«silile to see how it can be

pertinent U) iuijuire whence the property originated, or from wiiom its present owners

obtained it. The United States have no more ownership of the road autliorizeil by

Congress than they liad iu the road authorized by Kansas. If tlie t:t.\:Ui.)iL uf either

iHinila3:fuL_U^-i*i-4*ccau.He the StjUca. cannot obstruct tli<M-xer>;iai^)f >uuimiaLpo^ers .

As w:is saiil in Weston r. ('fiarlestim, 2 I'ct. 4r.7, tlicy cannot, liy taxation or otiier-

wise, " retard, impede, liurden, or in any manner control the operation of the constitu-

tional laws enacted by Congre.ss to carry into execution the powers vested in the

(Jeneral (Jovernment." The implied inhibition, if any exi.^ts, is against such (d).>*truc-

tion, and tiiat must be the same whether the corporation whose property is taxed was

created l»y Congress or by a State legislature.

" It is, therefore, manifest that exemjition of Kedenil agencies from State taxation

is dependent, not u|»on the nature of tiie agent.s, or upon the mcxb- of their constitu-

tion, or upon the fact that they arc agents, l»ut u|)on the effect of the tax ; that is,

upon the question whether the tax d.K>s in truth deprive them of power to serve the

government as they were intended to serve it, or doen hinder the efficient exercise

of their fH)wer. A tax upon their property liiis no such necessary <ffect. It leaves

tliein free todimharge the duli(!S they have undertaken to j)erform. A tax ujx.n their

openitions is a direct obstruction to the exercise of Federal powers.

" In this c:ise the U\\ is laid upon tlie jir<ii>erty ofib*' railroad company precimdy as

waji tlie Ux complained of in 1 hoiniison v. Union I'a. ill.-. Il is not imposed upon the
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CALIFORNIA v. CENTRAL PACIFIC RAILROAD COMR«\>sYl

127 United States, 1. 1887.

•^.?i&5
[This case, with others decided at the same time, involved the

validity of taxes assessed by the State of California upon the prop-l/

erty of the respective companies, includingfrancJuses conferred bij the 7y* i j<^y

United States, which it was insisted by the companies are not taxable
f ."P^. Up

without the consent of Congress. All the suits were commenced ^^y^^
the State Courts and removed by the various defendants to the Circuit \Q4Jr^^^"
Court of the United States, and, in each, judgment was rendered for J^.^ <
defendant, to review which the plaintiff below in each case sued out^ (/<f^^^^

a writ of error.] Jlt/^ '* *^
Mr. Justice Bradley delivered the opinion of the court. v^fx*

Assuming, then, that the Central Pacific Railroad Company has veH

ceived the important franchises referred to by grant of the Unite^

States, the question arises whether they are legitimate subjects of/

taxation by the State. They were granted to the company for^

national purposes and to subserve national ends. It seems very

clear that the State of California can neither take them away, nor- ^s,
destroy nor abridge them, nor cripple them by onerous burdens. Can

^Y^^^ I

it tax them ? It may undoubtedly tax outside visible property of /iX ^
the company, situated within the State. That is a different thing.^/^ ^
But may it tax franchises which are the grant of the United States ?^^
In our judgment, it cannot. What is a franchise ? Under the Eng-

lish law Blackstone defines it as " a royal privilege or branch of the (// _^/<X^
king's prerogative, subsisting in the hands of a subject." 2 Bl. Com.^ 0^^
37. Generalized, and divested of the special form which it assumes

^jTZj^-^^^tC^

\

under a monarchial government based on feudal traditions, a franchise ^aA'*^!^
is a right, privilege or power of public concern, which ought not to be C^ .^^ *^

exercised by private individuals at their mere will and pleasure, but (^k^ . -^

should be reserved for public control and administration, either by / <-^^\,^
the government directly, or by public agents, acting under such con- f' {r^^^^^

ditions and regulations as the government may impose in the public jF?

interest, and for the public security. Such rights and powers must jjA

francliises or the riglit of the company to exist and perform the functions for which it {j>}^

was ITrouglit into being. Nor is it Laid upon any act which the company lias been ^
au'horized to do. It is not the transmi.<sion of dispatches, nor the transportation of

United States mails, or troops, or munitions of war that is taxed, bnt it is oxclnsively (j^f^ .i^
the real and personal property of the agent, taxed in common with all other property jC/^^tyX*-^
in the State of a similar character. It is inipossible to maintain that this is an inter- ^^X^-*-^.
ference with the exercise of any power belonging to the General Government, and if it A/^^r-^^j^^^

is not, it is prohibited bv no constitutional iniplicati(m." (A*

Mr. .TrsTicE Swayne concurred specially, and Mr. Justice Bradley delivered a

dissenting opinion in which Mr. Justice FiEijU concurred. JP'J ..-^aA

dn,^. /"^> i-U -(I.
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exist under every form of society. They are always educed by the

laws aud customs of the commuuity. Under our system, their ex-

istence and disposal are under the control of the legislative depart-

ment of the government, and they cannot be assumed or exercised

without legislative authority. No private i>erson can establish a

public highway, or a public ferry, or raiiroad, or charge tolls for the

use of the same, wilhuut authority from the legislature, direct or de-

rived. These are franchises. No private person can take another's

property, even for a public use, without such authority ; which is the

same as to say, that the right of eminent domain can only be exer-

cised by virtue of a legislative grant. This is a francliise. Xo per-

sons can make themselves a body corporate and politic without legis-

lative authority. Corporate capacity is a franchise. The list might

be continued indefinitely.

In view of this description of the nature of a franchise, how can it

be possible that a franchise granted by Congress can be subject to

taxation by a State without the consent of Congress ? Taxation is a

burden, and may be laid so heavily as to destroy the thing taxed, or

render it valueless. As Chief Justice Marshall said in McCuUoch v.

Marvland, "the power to tax involves the power to destroy."

Kecollecting the fundamental principle that the Constitution, laws

and treaties of the United States are the supreme law of the land, it

seems to us almost absurd to contend that a power given to a person

or corporation by the United States may be subjected to taxation by

a State. The power conferred emanates from, and is a portion of,

the power of the government that confers it. To tax it, is not only

derogatory to tlie dignity, but subversive of the powers of the gov-

ernment, and repugnant to its paramount sovereignty. It is unneces-

sary to cite cases on tliis subject. The principles laid down by this

court in McCulloch r. Maryland, 4 Wheat. olG; Osborn i\ Tlie Bank

of the United States, 9 Wheat. 738 ; and Brown i\ Maryland, 12 Wlu-at.

410; and in numerous cases since which have followed in their lead,

abundantly sustain the views we have expressed. It may be added

that these views are not in contiiet with thf dfcrisions of this court in

Thomson v. Pacilic Railroad, U Wall. 57i), and Railroad Co. r. P.-nis-

ton, 18 Wall. 5. As exj)hiini'(l in the opinion of the court in the

latter case, the tax there was uiion tlie property of the conii)any and

not upon its franchises or operations. 18 Wall. 35, 37.

The taxation of a corporate franchise merely as sucli, unlt>ss pur-

suant to a stij)ulation in the original charter of the comiKiny, is the

exercise of an authority somewhat arbitrary in its character. It has

no limitation but the discretion of the taxing jmwer. Tlie value of

the franchise is not measured like that of property, but may l)e ten

thousand or t«'n hundred tliousand dollars, as tin; legislature may

clioose. Or, without any valuation of the franchise at all, the tax

may ha arbitrarily laid. It is not an idle objection, therefore, niado

by the company against the tax impost;d in the j)rcsent cases.
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[The court then considers the case of the Southern Tacific Rail-

road, which it finds to be also a corporation created under the statutes

of California but enjoying important franchises granted to it by the

United States. The judgments in all the cases are allirnied.']

J lu Central Pacific Kailroad Company v. California, 162 U. S. 91 (1895),

further question was made as to the validity of State taxes. 'I'he following extracts

from the opiuiou by Mit. Chief Justice Fuller will sufficieutly show tiie views of

the court.

" Altliougli the Central Pacifio company is not a Federal corporation, it is uever-

tiudoss true that important franchises were conferred upon tiie company by Congress,
iucludiug tliat of constructing a railroad from tiie Tacitic ocean to Ogden in tlie Ter-

ritory of Utah. But as remarked in California v. Central Pacific Kailroad, 127 U. Si

1, 38, 40, ' this important grant, though in part collateral to, was independent of, that

made to the company by the State of California, and has ever since been possessed

and enjoyed.' That case came up from the Circuit Court of the United States for the
Northern District of California, and tlie Circuit Court found that the a.s.sessment inado
by the State Hoard of Equalization 'included tlie full value of all franchises and cor-

porate powers, held and exercised by the defendant'; and as it could not be denied
that that embraced franchises conferred by tlie United States, it was held that t^e
assessment was invalid, but it was not held nor intimated that if the Board of Equal-
ization had only included the State franchise, the same result would have followed.

[After quoting from the opinion of Mr. Justice Bradley the Court continues:]
" Thus it was reaffirmed that the property of a corporation of the United States

might be taxed, though its franchises, as for instance its corporate capacity and its

power to transact its appropriate business and charge therefor, could not be. It may
be regarded as firmly settled that although corporations may be agents of the United
States, their property is not the property of the United States, but the property of the
agents, and that a State may tax the property of the agents, subject to the limitations

pointed out in Railroad Co. o. Peuiston. Van Brocklin v. Tennessee, 117 U. S. 151,

177.

'•Of course, if Congress should think it necessary for the protection of the United
States to declare such jn-operty exempted, that would present a different question.

Congress did not see fit to do so here, and unless we are prepared to overrule a long
line of well considered decisions the case comes within the rule therein laid down.
Altiiough in Thom,son's case it was tangible property tliat was taxed, that can make
no difference in principle, and the rea.soniiig of tlie opinion applies.

"Under the laws of California plaintiff in error obtained from the State the right

and privilege of corporate capacity ; to construct, maintain, and operate ; to charge
and collect fares and freights; to exercise the power of eminent domain ; to acipiire

and maintain right of way; to enter upon ]an<ls or waters of any person to survey
route ; to construct road across, along, or upon any stream, watercourse, roadstea(i,

bay, navigable stream, street, avenue, highway or across any railway, canal, ditch or
flume; to cro.ss, intersect, join or unite its railroad with any other railroad at aiiv point

on its route; to acquire right of way, roadbed, and material for construction; to take
material from the lands of the State, etc., etc. Stat. Cal. 18G1, c. 532, G07 ; 2 Deer-
ing's x\nnotated Codes and Stat. Cal. 114.

" It is not to be denied that such rights and privileges have value and constitute

taxable property."

This^ result was .specially concurred in by Mr. Jpstice White, while Mr. Justice
Field and Mr. Justice Harlan rendered dissenting opinions.
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error to the Court of

J. - /A. ^..j^ u ^ Black, 6J0. 1SG2.

^ , :ArfIi)euls of the State of New \ork.

The question involved in this case is, whether or not the stock of

^«-^"the United States, constituting a part or the whole of the capital

y/^'^ ^'' stock of a bank organized under the banking laws of New York, is

^subject to State taxation. The capital of the bank is taxed under

*^ existing laws in that State upon valuation like the property of in-

dividual citizens, and not as formerly on the amount of the nominal

capital, without regard to loss or depreciation.

According to that system of taxation it was immaterial as to the

character or description of property which constituted the capital as

the tax imposed was wholly irrespective of it. The tax was like one

annexed to the franchise as a royalty for the grant. But since the

change of this system it is agreed the tax is upon the property con-

i

<^ iA

^
ir^
c^a^

^itituting tlie capital.

This stock then is held by the bank the same as such stocks are

Id b)

^^ State authority.

ytA^eld by individuals and alike subject to taxation, or exem})tion by
O^ . Oi^*.^ ,,..fi.^..;f,r On the part of the bank it is claimed tliat the ques-

tion was decided in the case of Weston, et als. v. The City Councils

of Charleston, 2 Pot. 449, in favor of exemption. In that case

the stocks were in the hands of individuals which were taxed by

tlie city authorities under a law of tlie State. The Court held the

law imposing the tax unconstitutional. This decision would seem

not only to cover the case before us, but to determine the very point

l_j inyolved in it.

J^y^ ^^/-^t has been argued, however, that the form or mode of levying the

I

HL^ ^ax under the ordinance of the city of Charleston was different from

y^ that of the law of New York, and hence may well distinguish tlie

case and its jjrinciples from the present one. This difference con-

sists in the circumstance that the tax in the former case was imposed

ou the stock, eo nomine, whereas in the {^resent it is taxed in the

regate of the tax-payer's property, and to be valued at its real

Ci^.rtli in the same manner as all other items of his taxable property.

^ The stock is not ta.Ked by name, and no discrimination is made in

/*
^ it^ {'.i\<>r or against it, but is regarded like any other security for money

v^^^ ^^ or chose in action.

iV^*^ . It is true that the ordinance imposing the tax in tlie case of Weston

y^^^ i^rY. The City of Charleston, did discriminate between the stock of

^ the United States and otlior j)roiK'rty — tliat is, the ordinance did not

7

^^\.^r^^^^^''^^
l)urp'>rt to impose a tax upon all the iiroperty owned by the tax

'''^f^^^^^ payers of the city, and specially excepted certain property alto

t-
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gether from taxation. The only uniformity in tlie taxation was,

that it was levied equally upon the articles enumerated, and which
were taxed. To this extent it might be regarded as a tax on the

stock eo nomine.

But does this distinction thus put forth between the two cases dis-

tinguish them in principle ? The argument admits that a tax eo

nomine, or one that distinguishes unfavorably the stock of the United

States from the other property of the tax payer, cannot be upheld.

Why? Because, as is said, if this power to discriminate be ad-

mitted to belong to the State it might be exercised to the destruc-

tion of the value of the stock, and consequently of the power or

function of the Federal Government to issue it for any practical

uses.

It will be seen, therefore, that the distinction claimed rests upon a

limitation of the exercise of the taxing power of the State; that if the

tax is imposed indiscriminately upon all the property of the individ-

ual or corporation, the stock may be included in the valuation ; if not,

it must be excluded or cannot be reached. The argument concedes

that the Federal stock is not subject to the general taxing power of

the State, a power resting in the discretion of its constituted authori-

ties as to the objects of taxation, and the amount imposed. It is

true that in many, if not in all of the constitutions of the States, pro-

visions will be found confining the power of the Legislature to the

passage of uniform laws in the taxation of the real and personal

property wuthin her jurisdiction. But this is a restraint upon the

power imposed by the State itself. In the absence of any such

restriction discrimination in the tax would rest in the discretion of

the Legislature. AVhether regulated by the constitution or by the

act of the Legislature is a question of State policy, to be determined

by the people in convention or by the Legislature. In either case the

power to discriminate or not is in the State. How then can this

limitation upon the taxing power of a State, which the argument
assumes may be used to discriminate against the Federal stocks, be

enforced ? The power to enforce it must be independent of the State

to be effectual. There can be but one answer to this question, and
that is : by the supreme judicial tribunal of the Union. But is this

Court a fit tribunal to sit in judgment upon the question whether the

Legislature of a State has exercised its taxing power wisely or un-

wisely over objects of taxation confessedly, as the argument assumes,

within its discretion ?

And is the question a judicial question ? We think not. There is

and must, always be a considerable latitude of discretion in every

wise government in the exercise of the taxing power, both as to the

objects and the amount, and of discrimination in respect to both.

Property invested in religious institutions, seminaries of learning,

charitable institutions, and the like, are examples. Can any cfurt

say that these are discriminations which, upon the argument that
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seeks to distinguish the present from the case of Weston r. The City

of Charleston, would or would not take it out of that case ? A court

may appropriately determine whether property taxed was or was not

within the taxing power, but if within, not that the power has or has

not been discreetly exercised. We cannot, therefore, yield our assent

to the soundness of the distinction taken by the counsel between this

case and the one referred to.

Upon looking at the case of Weston r. The City of Charleston, it

will be seen that the decision of a majority of the Court was not at

all [)laced upon the distinction we have been considering, but upon
ground much broader and wholh' independent of it.

The tax upon the stocks was regarded as a tax ujjon the exercise of

the power of Congress "to borrow money on the credit of the United

States." The exercise of this power was interfered with to the

extent of the tax imposed by the city authorities, that the liability

of the certificates of stock to taxation b}' a State in the hands of an

iiutividual affected their value U\ the market, and the free and unre-

strained exercise of the power. The Chief Justice observes, that " if

the right to impose a tax exists, it is a right which in its nature

acknowledges no limits. It may be carried to any extent within the

jurisdiction of the State or cor[)oration which imposes it, which the

will of each State or corporation may prescribe."

He then refers to the taxing power of the State, its importance,

and extensive operation, and the delicacy and difficulty of fixing any

limit to its exercise; and that in the performance of this duty which

had, in other cases, devolved on the court it was considered as a

necessary consequence of the supi'emacy of the Federal Government

that its action in the exercise of its legitimate powers should be free

and unembarrassed by any conflicting powers of the States, and that

the powers of a State cannot rightfully be so exercised as to impede

and obstruct tiie free course of those measures which this Govern-

ment may rightfully adopt.

He further oV)served, that "the sovereignty of a State extends to

every thing which exists by its own authority or is introtluced by its

permission, but not to those means which arc employed by Congress

to carry into execution powers conferred on that body by the people

of the United States. The attempt to use the power of taxation on

the means emjdoyed by the Government of the Union in jiursuance

of the Constitution, is itself an abuse, because it is the usur[)ation of

a jKMver which the people of a single State cannot give," and the

Chief Justice then adds, "a contr;ict made by the Government in the

exercise of its j>owers to lx)rrow money on the credit of the United

States is undoubtedly indejtendent of the will of any State in which

tin; individual who lends may reside, and is undoulitedly an ojK'ration

essential to the importiint objects for which the (Jovernment was

created."

It is apparent in studying this opinion in connection with the
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opinions of the Court in the cases of :\rcCiilloch v. The State of
MaryLand, 4 Wheat. 316, and of Osborne v. The United States, 9
Wheat. 732, that it is but a corolhiry from the doctrines so ably ex-

pounded by the Chief Jnstice in the two previous cases in the inter-

pretation of an analogous power in the Constitution.

The doctrine maintained in those cases is, that the powers granted
by the people of the States to the General Government, and em-
bodied in the Constitution, are supreme within their scope and
operation, and that this Government may exercise these powers in

its appropriate departments, free and unobstructed by any State
legislation or authority. That within this limit this Government is

sovereign and independent, and any interference by the State gov-
ernments, tending to the interru[)tion of the full legitimate exercise
of the i)owers thus granted, is in conflict with that clause of the
Constitution which makes the Constitution and the Laws of the United
States passed in pursuance thereof " the supreme law of the land."

The results of this doctrine is, that the exercise of any authority
by a State government trenching upon any of the powers granted to

the General Government is, to the extent of the interference, an
attempt to resume the grant in defiance of constitutional obligation

;

and more than this, if the encroachment or usurpation to any extent
is admitted, the principle involved would carry the exercise of the
authority of the State to an indefinite limit, even to the destruction
of tlie power. For, as truly said by the Chief Justice in the case of

Weston V. The City of Charleston, in respect to the taxing power
of. the State, "if the right to impose the tax exists, it is a right

which, in its nature, acknowledges no limit, it may be carried to

any extent within the jurisdiction of the State or corporation
which imposes it, which the will of each State and corporation may
prescribe."

An illustration of this principle in respect to the powers of the
judicial department of this Government is found in the case of the
United States v. Pet., 5 Cranch, 115. There the Legislature of
the State of Pennsylvania attempted to annul the judgment of a
Court of the United States, and destroy all rights acquired under it.

It was quite apparent if the exercise of that power could be admitted,
the principle involved might annihilate the whole power of the
Federal Judiciary within the State. The act of the Legislature did
not profess to exercise this power generally, but only in the particular
case, on the ground that the Court had no jurisdiction. But the
Chief Justice, in giving the opinion of the Court, very naturally
observes, that the right to determine the jurisdiction of the Courts
was not placed by the Constitution in the State Legislatures, but in

the supreme judicial tribunal of the nation. If time allowed, many
other cases might be referred to, illustrating the principle in respect
to other departments of this Government.
The conclusive answer to the attempted exercise of State authority
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in all these cases is, that the exercise is in derogation of the powers

granted to tlie General Government, within which, it is admitted, it

is supreme. That government whose powers, executive, legislative,

or judicial, whether it is a government of enumerated powers like

tliis one, or not, are subject to the control of another distinct govern-

ment, cannot be sovereign or supreme, but subordinate and inferior

to the other. This is so palpable a truth that argument would be

superfluous. Its functions and means essential to the administration

of the Government, and the employment of them, are liable to con-

stant interruption and possible annihilation. Tlie case in hand is an

illustration. The power to borrow money on the credit of the United

States is admitted. It is one of the most important and even vital

functions of the General Government, and its exercise a means of

supplying the necessary resources to meet exigencies in times of

peace or war. But of what avail is the function or the means

if another government may tax it at discretion. It is apparent

that the power, function, or means, however important and vital,

are at the mercy of that government. And it must be always re-

membered, if the right to impose a t:ix at all exists on the part of

the other government, *'it is a riglit which in its nature acknowl-

edges no limits." And the principle is equally true in respect to

every other power or function of a government subject to the control

of another.

In our complex system of government it is oftentimes difficult to

fix the true boundary between the two systems, State and Federal.

The Chief Justice, in McCulloch i'. The State of Maryland, en-

deavored to fix this boundary upon the subject of taxation. He
observed, "if we measure the power of taxation residing in a State

by the extent of sovereignty which the people of a single State

possess, and can confer on its government, we have an intelligible

standard applicable to every case to which the power may be applied.

"We have a principle which leaves the jjower of taxing the people and

iiroperty unimpaired, which li>aves to a State the command of all its

resources, and which places beyond its reach all those powers which

are conferred by the people of the United States on the Government

of the Union, and all those means which are given for the purpose of

carrving those powers into execution. We have a priut-iple which is

safe for the States and safe for the Union."

All will agree that this is the enunciation of a true i)rinciple, and

it is only by a wise and forbearing application of it that the ojjcration

(.f the i)Owers and functions of the two Governments can be har-

monized. Their ])0wer3 are so intimattdy blended and cotmected that

it is impossible to define or fix the limit of the one witliout at the

sauje time that of the otlnr in respect to any one of the great dcpart-

nuMits of Government. When the limit is ascertained and fixed, all

jxTplexity and confusion disappear. Each is sovereign and indepen-

dent in its sphere of action, and exempt from the interference or con-
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trol of the other, either in the means employed or functions exercised,

and iutiuenced by a public and patriotic spirit on both sides, a con
of authority need not occur or be feared.

Judf/ment of tJie Court below

BANK

4r

y

.

7 Wallace

p
[This case and another one just preceding it in the same volume

of reports relate to State taxes upon banks, upon a valuation of their ' j tp-^ li (k

capital stock including certain obligations of the United States^ (r^C
known as certificates of indebtedness and also certain other obliga-

tions denominated United States Legal Tender Notes. In the first

of the two cases the certificates of indebtedness were held not subject

to State taxation.]

Mr. Chief Justice Chase delivered the opinion of the court. <r ,

' ^^ i ri/»

The general question requiring consideration is whether United jnY^^>'^_
States notes come under another rule in respect of taxation than''

^^
that which applies to certificates of indebljedness.

sive acts. The first was the act of February 25, 1862, 12 Stat, atl

Large, 345 ; the second, the act of

The issue of LTnited States notes were authorized by three succes-/ • C
bW

f July 11, 1862, 12 Stat, at Large
532 ;

and the third, that of March 3, 1863, 12 Stat, at Large, 709. 's^^^^ lilT^

Before either of these acts received the sanction of Congress thdjT /J/^ <-
Secretary of the Treasury had been authorized by the act of July Vif^lV/^^
1861, Stat, at Large, 259, § 6, to issue treasury notes not bearing^ ^^ ^

interest, but payable on demand by the assistant treasurers at New
York, Philadelphia, or Boston ; and about three weeks later these
notes, by the act of August 5, 1861, Stat, at Large, 313, § 5, had been
made receivable generally for public dues. The amount of notes to

be issued of this description was originally limited to fifty millions,

but was afterwards, by the act of February 12, 18G2, Stat, at Large,

338, increased to sixty millions.

These notes, made payable on demand, and receivable for all public

dues, including duties on imports always payable in coin, were, prac-

tically, equivalent to coin ; and all public disbursements, until after

the date of the act last mentioned, were made in coin or these notes.

In December, 1861, the State banks (and no others then existed)

suspended payment in coin ; and it became necessary to provide by-

law for the use of State bank notes, or ta authorize the issue of notes

for circulation under the authority of the national government. The
latter alternative was preferred, and in the necessity thus recognized

originated the legislation providing at first for the emission of United
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States notes, and at a later period for the issue of the national bank

currency.

Under the exigencies of the times it seems to have been thought

inexpedient to attempt any provision for the redemption of the United

States notes in coin. The law, therefore, directed that they should

be made payable to bearer at the treasury of the United States, but

did not provide- for payment on demand. The period of payment

was left to be determined by the public exigencies. In the mean-

time the notes were receivable in payment of all loans, and were,

until after the close of our civil war, always practically convertible

into bonds of the funded debt, bearing not less than five per cent,

interest, payable in coin.

The act of February 25, 1862, provided for the issue of these notes

to the amount of one hundred and fifty millions of dollars. The act

of July 11, 1862, added another hundred and fifty millions of dollars

to the circulation, reserving, however, fifty millions for the redemp-

tion of temporary loan, to be issued and used only when necessary

for that purpose. Under the act of March 3, 1863, another issue of

one hundred and fifty millions was authorized, making the whole

amount authorized four hundred and fifty millions, and contemplat-

ing a permanent circulation, until resumption of payment in coin, of

four hundred millions of dollars.

It is unnecessary here to»go further into the history of these notes,

or to examine their relation to the national bank currency. That

history belongs to another place, and the quality of these notes, as

legal tenders, belongs to another discussion. It has been thought

proper only to advert to the legislation by which these notes wore

authorized, in order that their true character may be clearly

perceived.

That these notes were issued under the authority of the United

States, and as a means to ends entirely within the constitutional

power of the government, was not seriously questioned upon the

argument.

I>ut it was insisted that they were issued as money ; that their

controlling quality was tliat of money, and that therefore they were

subject to taxation in the same manner, and to tlie same extent, as

coin issuod under like authority.

And there is certainly much force in the argument. It is clear

that these notes were intended to circulate as money, and, with

the national bank notes, to constitute tlie credit currency of the

country.

Nor is it easy to see that taxation of these notes, used as money,

and held by individual owners, can control or embarrass the power

of the government in issuing them for circulation, more than like

taxation embarrasses its power in coining and issuing gold and silver

money for circulation.

Apart from the; (piality of legal tender impressed upon tliem by

1
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acts of Congress, of which we now say nothing, their circulation as

currency depends on the extent to which they are received in pay-

ment, on the quantity in circuhition, and on the credit given to tlie

promises they bear. In these respects they resemble the bank notes

formerly issued as currency.

But, on the other hand, it is equally clear that these notes are

obligations of the United States. Their name imports obligation.

Every one of them expresses upon its face an engagement of the

nation to pay to the bearer a certain sum. The dollar note is an
engagement to pay a dollar, and the dollar intended is the coined
dollar of the United States ; a certain quantity in weight and fine-

ness of gold or silver, authenticated as such by the stamp of the

government. No other dollars had before been recognized by the

legislation of the national government as lawful money.
Would, then, their usefulness and value as means to the exercise

of the functions of government, be injuriously affected by State

taxation ?

It cannot be said, as we have already intimated, that the same
inconveniences as would arise from the taxation of bonds and other

interest-bearing obligations of the government, would attend the

taxation of notes issued for circulation as money. But we cannot
say that no embarrassment would arise from such taxation. And we
think it clearly within the discretion of Congress to determine

whether, in view of all the circumstances attending the issue of the

notes, their usefulness, as a means of carrying on the government,
would be enhanced by exemption from taxation ; and within the

constitutional power of Congress, having resolved the question of

usefulness affirmatively, to provide by law for such exemption.

There remains, then, only this 'question, Has Congress exercised

the power of exemption ?

A careful examination of the acts under which they were issued,

has left no doubt in our minds upon that point.

The act of February, 1862, 12 Stat. 346, § 2, declares that "all

United States bonds, and other securities of the United States, held

by individuals, associations, or corporations, within the United States,

shall be exempt from taxation by or under State authority."

We have already said that these notes are obligations. They bind
the national faith. They are, therefore, strictly securities. They
secure the payment stipulated to the holders, by the pledge of the
national faith, the only ultimate security of all national obligations,

whatever form they may assume.

And this provision is re-enacted in application to the second issue

of United States notes by the act of July 11, 1862, 12 Stat. 540.

And, as if to remove every possible doubt from the intention of

Congress, the act of March 3, 1863, 12 Stat. 709, which provides for

the last issue of these notes, omits, in its exemption clause, the word
"stocks," and substitutes for "other securities," the words "treasury

12
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notes or United States notes issued under the provisions of this

act.''

It was insisted at the bar, that a measure of exemption in respect

to the notes issued under this— different from that provided in the

foruitrr acts, in respect to tlie notes authorized by them— was in-

tended; but we cannot viehl our assent to tliis view. The rule estab-

lished in the hist' act is in no respect inconsistent with that previously

established- It must be regarded, therefore, as explanatory. It

makes specitic what was before expressed in general terms.

Uur conclusion is, that United States notes are exemjjt; and, at

the time tiie 2s'ew York statutes were enacted, were exemjit from
taxation by or nmler State authority. The judgment of the Court of

uAjftierefore be _ ] RcversaUiuXi

(/

TKAL RAILROAD
COUNTY.

COMPANY V. PRICE

1890.X *"

133 United States, 49G.

n MfN^ylq.ril, 1884, the plaintiff in this suit, the "Wisconsin Central

jj^Tiauro^il Company, a corporation created under the laws of Wiscon-
n, was the owner of certain lands situated in the town of ^Vorces-

,ter, in the county of Price, in tliat State, and had a patent for them
fl^rom the State bearing date on the 25th of February, 1SS4, upon

\r wliich taxes had, in the year 1883, been assessed by that county,

alth<tugh, as claimed by the plaintiff, the title to a part of these

lands was at that time in the United States, and to the remainder

^^^ i . of them in the State of Wisconsin. Upon a claim that the lands

^ ^ rwere thus exempt from taxation, the plaintiff, in April, 1884,

Jr\ -rjU*^ brought the present suit in a Circuit Court of the State, to obtain

L V^ -./^^'^ judgment that the State taxes were illegal, and to enjoin proceed-

r^ .Jr ings for tlieir enforcement.

It. JrsTicK FiKLi), after stating the case, di-livercd the opinion

the court.

It is familiar law that a Stat<^ has no jiowcr to tax the jiroperty

of the I'liitcd States within its limits. This exemption of their

any
or

> —«' *^_ ^^jt/tfr jiyirposes or for mere local and special objects — is founth'd

^ upon tljat principle wliidi inheres in every independent government,

that it must ])e free from any such interference of another govern-

ment as may tend to destroy its powers or imjKiir their efliciency.

,
' Ily art of pKiitjr^'SH ifniti'il Stnl«n trf>ju*iirv nuloft an- now milijcrt to RLato taxa-

>ri aji other iiropcrtv. Art of <'oiign"*M,^Aii),'iinia^lli, 1^4, 2H StaJ. 2Tv

Kj)ropertv from State taxation — anil by State taxation we mean ai;

' taxiOj/iii l»y authority of the State, whether it it bo strictly f(

~iX^^f^)iAxi' ]>\irposes or for mere local and special objects — is found*

C^
•v^

-i^'

y><v^y
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I'Dyx/"^''^ f/^

If tlie property of the United States could be subjected to taxation,

by the State, the object aud extent of the taxation would be sub- ^
ject to the State's discretion. It might extend to buildings and''^"^^.

other property essential to the discharge of the ordinary business (ff ^j^^"*^

of the national government, and in the enforcement of the tax those (^
buildings might be taken from the possession and use of the Unitedj ibk^

States. The Constitution vests in Congress the power to " disposeC* "lA^^^^^
of and make all needful rules and regulations respecting the terri- fifi^'^ A
tory or other property belonging to the United States." And this ^ -y*^

. -

implies an exclusion of all other authority over the property ^ ^,

which could interfere with this right or obstruct its exercise. Van.
Brocklin v. State of Tennessee, 117 U. S. 151, 1G8.

C J.^^ ^^
This doctrine of exemption from taxation of the property of \X\^iLJ^^.^-^^^^

United States, so far as lands are concerned, is in express terms^

affirmed in the constitution of Wisconsin, which ordains that the

State "shall never interfere with the primary disposition of the soil

within the same by the United States, nor with any regulations

Congress may find necessary for securing the title in such soil to

hona fide purchasers thereof; and no tax shall be imposed on land

the property of the United States." Constitution of 1848, art. II,

sec. 2.

It follows that all the public domain of the United States within

the State of Wisconsin was in 1883 exempt from State taxation.

Usually the possession of the legal title by the government deter-

mines both the fact and the right of ownership. There is, however,

an exception to this doctrine with respect to the public domain,

which is as well settled as the doctrine itself, and that is, that

where Congress has prescribed the conditions upon which portions of

that domain may be alienated, and provided that upon the perform-

ance of the conditions a patent of the United States shall issue to

the donee or purchaser, and all such conditions are complied with,

the land alienated being distinctly defined, it only remaining for

the government to issue its patent, and until such issue holding

the legal title in trust for him, who in the meantime is not excluded

from the use of the property— in other words, when the government
has ceased to hold any such right or interest in the property as to

justify it in withholding a patent from the donee or purchaser, and
it does not exclude him from the use of the property — then the

donee or purchaser will be treated as the beneficial owner of the

land, and the same be held subject to taxation as his property. This

exception to the general doctrine is founded upon the principle that

he who has the right to property, and is not excluded from its

enjoyment, shall not be permitted to use the legal title of the gov-

ernment to avoid his just share of State taxation.

Thus, in Carroll v. Safford, 3 How. 441, 461, the complainant had
belonging to the United States, in the localentered certain

land office, pai ired price, and received from the

^, .^y
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office a laud certificate. Patents were issued for them, but, before

their issue, the hamls were assessed for taxation and sohl for the

taxes. The question whether they were subject to taxation by the

State after tlieir entry and before the patents were issued was an-

swered in the attirmative. Said the court: "Wlien the land was
purchased and paid for, it was no longer the property of the United
States, but of the purchaser. He held for it a final certificate,

which could no more be cancelled by the United States than a

patent;" and again: "It is said the fee is not in the purchaser, but

in the United States, until the patent shall be issued. This is so,

technically, at law, but not in equity. The land in the hands of

the purchaser is real estate, descends to his heirs, and does not go to

his executors or atlministrators." And again: "Lands which have

been sold by the United States can in no sense be called the ])roperty

of the United States. They are no more tlie property of the United

States than lands patented. So far as the rights of the purchaser

are considered, they are .protected under the patent certificate as

fully as under the patent. Suppose the officers of the government
had sold a tract of land, received the purchase money, and issued a
patent certificate: can it be contended that they could sell it again,

and convey a good title? They could no more do this than they could

sell land a second time which had been j)reviously patented. When
sold, the government, until the i)atent shall issue, holds the mere
legal title for the land in trust for the purchaser; and any second

])urchaser would take the land charged with the trust."

In Witherspoon v. Duncan, 4 Wall. 210, 218, a similar question

arose and was in like manner answered. Said the court: "In no

just sense can lands be said to be public lands after they have been

entered at the land office and a certificate of entry obtained. If

ptiblic lands before the entiy, after it they are private property.

If subject to sale, the government has no power to revoke the entry

and withhold the patent. A second sale, if the first was authorized

by law, confers no right on the buyer, and is a void act; " and again

:

" The contract of purchase is complete when the certificate of entry

is executed and delivered, and thereafter the land ceases to be a ])art

of the i)ublic domain. The government agrees to make projier coji-

veyance as soon as it can, and in the meantime holds the naked

legal fee in trust for the ])urchaser, who has the equitable title."

See, also. Railway Co. r. l»rescott, IG Wall. 003, 008; Kailway Co.

t'. McSliane, 22 Wall. 444, 401.

In the liglit of these decisions, it will he necessary, in order to

determine the liability of the jiroperty held by the jilaintitT to taxa-

tion in 188.% to consider tlie nature and extent of its interest in the

j)rf»perty at that time acqiiired und(?r the grant of Congress of May,
Isrii, and by its suliseqiuMit construetion of the road.

Numerous grants of land were made by Congress Itetween ISOOand

1880 to aid in the construction o[ railroads; some directly to incor-
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porated companies, others to different States, the lands to be by them
transferred to comj.anies by whom tlie construction of the roads

might be undertaken. The different acts making tliese grants were
simil.ir in their ge^ieral provisions, and so many of them have been,

at diir^rent times, before this court for consideration that little can

be said of their purport and meaning, the title they transfer, and the

conditions upon which the lands could be used and disposed of,

wliich has not already and repeatedly been said in its decisions.

Each grant gave a specified quantity of lands, designated by sections

along the route of the proposed road, with the exception of such

as might, when the line of the road should be definitely fixed, have

been disposed of or reserved by the government, or to which a pre-

emption or homestead right might then have attached. For these

excepted sections, which otherwise would have been taken from
those designated along the line of the road, other lands beyond those

sections within a specified distance were allowed to be selected.

The title conferred was a present one, so as to insure the donation

for the construction of the road proposed against any revocation by
Congress, except for non-performance of the work within the period

designated, accompanied, however, with such restrictions upon the

use and disposal of the lands as to prevent their diversion from the

purposes of the grant. It was the practice of the Land Department,

as shown by the evidence in this record, up to the decision of

Leavenworth, Lawrence, & Galveston Railroad Co. v. United States,

in April, 1876 (92 U. S. 7.33), to allow deficiencies in the quantity of

land intended to be granted, arising from sales or other disposition

made before the date of the grant, as well as those made subse-

quently, and those arising from the attachment of preemption or

homestead rights, to be supplied from lands lying beyond the orig-

inal sections, within what were termed the indemnity limits. This

practice was held in Winona & Sfc. Peter Railroad Co. v. Barney to

have been correct, llo U. S. 618, 625. As the court there said

:

" The policy of the government was to keep the public lands open

at all times to sale and preemption, and thus encourage the settle-

ment of the country, and, at the same time, to advance such settle-

ment by liberal donations to aid in the construction of railways.

The acts of Congress, in effect, said :
' We give to the State certain

lands to aid in the construction of railways lying along their respec-

tive routes, provided they are not already disposed of, or the rights

of settlers under the laws of the United States have not already

attached to them, or they may not be disposed of or such rights may
not have attached when the routes are finally determined. If at

tliat time it be found that of the lands designated any have been

disposed of, or rights of settlers have attached to them, other equiv-

alent lands may be selected in their place, within certain prescribed

limits.' The encouragement to settlement by aid for the construc-

tion of railways was not intended to interfere with the policy of
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encouraging such settlement by sales of the land, or the grant of

preemption rights." The court accordingly held that the indemnity

clause covered losses from the grant by reason of sales and the

attachment of preemption rights previous to the. date of the act, as

well as by reason of sales and the attachment of preemption rights

between that date and the final dt'teruiiuation of the route of the

road.

After the decision of the court in the Leavenworth case the Land
Department changed its practice and refused to allow the deficien-

cies, arising from sales or other disposition made, or from the

attachment of preemption or homestead rights before the date of the

act, to be made up from selections within the indemnity limits.

But that decision did not warrant the change. Tlie question in that

case was not, for what deficiencies indemnity could be had, but

what lands could be taken for deficiencies which existed. If what
was then said indicated that deficiencies which could be supplied

were limited to such as might arise after the passage of the act, it

was a mere dictum not essential to the decision, and therefore not

authoritative and binding. The refusal of the Land Department,
therefore, to allow the deficiencies arising in the sections within the

place limits in this case to be supi)lied by selections from the in-

demnity lands, and to issue patents of the United States for them,

was erroneous.

The question now arises as to how far this refusal affected the

legal or equitable title of the company to the lands taxed in 1883,

for which it only obtained a patent in 1884. The lands taxed

amounted to eleven i)arcels of forty acres each lying within the

original sections named in the grant, tliat is, within the ten miles

limit from the line of the road, and the remainder were within the

indemnity limits. Neither were allowed, because, by excluding the

deficiencies arising before the date of the grant from indemnity, the

whole amount of the lands granted had already been ])atented. So
far as the eleven parcels of forty acres each are concerned, tlie right

of the plaintiff to them and to a patent for them had as early as 1877

become complete under the terms of tlie granting act. The line of

railroad had bei^n delinitoly fixed on tlie 7th of October, 18G9; and
the three twenty-mile sections, numbers five, six, and seven, were

all comjdeted in June, 1877, and sujiplied with the buildings and
ajjpurtenances specified in the act to entitle the company to jiatents

for them from the United States. The title conferred by the grant

was necessarily an imperfect one, because, until the lands were

id(!ntified i)y the definit" location of the road, it could not be known
what specific lands would be embraced in the sections named. The
grant wa.s, therefore, until such location, a float. But when the

route of the road was definitely fixed, the sections granted became
8uscej»ti)ile of identification, and tlie title attaclied to tliem and tof»k

effect as of the date of the grant, so as to cut off all intervining
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claims. Sohnloiiberp: r. Harrinian, 21 Wall. 44, GO; Leavenworth, &c.
Railroad Co. v. United States, 92 U. S. 733, 741 ; Missouri, Kan-
sas, & Texas Railroad Co. v. Kansas Pacific Railway Co., 07 U. S.

491, 496; Railway Co. v. Baldwin, 103 U. S. 426, 429. The road
having been built as early as June, 1877, and supplied, as re-

quired, with the appurtenances specified, the company was entitled

to have the restrictions upon the use of the land released. It had
then, to the eleven forty-acre parcels which were capable of iden-

tification, an indefeasible right or title; it matters not which term
be used. The subsequent issue of the patents by the United States

was not essential to the right of the company to those parcels,

although in many respects they would have been of great service

to it. They would have served to identify the lands as coterminous
with the road completed; they would have been evidence that the

grantee had complied with the conditions of the grant, and to that

extent that the grant was relieved of possibility of forfeiture for

breach of them; they would have obviated the necessity of any
other evidence of the grantee's night to the lands; and they would
have been evidence that the lands were subject to the disposal of

the railroad company with the consent of the government. They
would have been in these respects deeds of further assurance of the
patentee's title, and, therefore, a source of quiet and peace to it in

its possessions.

There are many instances in the reports where such effect as is

here stated has been given to patents authorized or directed to

be issued to parties, notwithstanding they had previously received

a legislative grant of the premises, or their title had been already
confirmed. In Langdeau v. Hanes, 21 Wall. 521, 529, we have one
of that kind. There, this court said: "In the legislation of Con-
gress a patent has a double operation. It is a conveyance by the

government, when the government has any interest to convey; but
where it is issued upon the confirmation of a claim of a previously

existing title, it is documentary evidence, having the dignity of

a record, of the existence of that title, or of such equities respect-

ing the claim as justify its recognition and confirmation. The in-

strument is not the less efficacious as evidence of previously existing

rights because it also embodies words of release or transfer from the

government." We are of opinion, therefore, that these eleven forty-

acre parcels were in 1SS3 subject to taxation by the State of Wiscon-
sin. The lands had become the property of the railroad company,
and there was nothing to hinder their use and enjoyment. For
that purpose it is immaterial whether it be held that the company
then had a legal and indefeasible title to the lands, or merely an
equitable title to them to be subsequently perfected by patents from
the government.

But as to the remainder of the lands taxed, which fell within the

indemnity limits, the case is different. For such lands no title could
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pass to the company not or.ly until tlie selections were made by
the agents of the State appointed by the governor, but until such

selections were approved by the Secretary of the Interior. The
agent of the State made the selections, and they had been properly

authenticated and forwarded to the Secretary of the Interior. But
that otiicer never approved of them. Nor can such approval be in-

ferred from his not formally rejecting them. He refused, as already

stated, to issue to the company any patents for any more lands, in-

sisting that it had already received over 40,000 acres too much, and

he directed the Commissioner of the General Land Office to require

the comjjany to restore this excess to the government. The approval

of the Secretary was essential to the ethcacy of the selections, and

to give to the company any title to the lands selected. His action

in that matter was not ministerial but judicial. He was required

to determine, in the first place, whether there were any deficiencies

in the land granted to the company which were to be sujiplied from

indemnity lands; and, in the second place, whether the particular

indemnity lands selected could be j^i-operly taken for those deficien-

cies. In order to reach a proper conclusion on these two questions

he had also to inquire and determine whether any lands in the \)\a('G

limits had been previously disposed of by the government, or

whether any preemption or homestead rights had attached before the

line of the road was definitely fixed. There could be no indemnity

unless a loss was established. And in determining wliether a jtar-

ticular selection could be taken as indemnity for tlie losses sustained,

he was obliged to inquire into the condition of those indemnity

lands, and determine whether or not any portion of them had been

approjjriated for any other purpose, and if so, what portion had

been thus appropriated, and what portion still remained. This

action of the Secretary was required, not merely as supervisory of

the action of the agent of the State, but for the protection of the

United States against an improper appropriation of their lands.

Until the selections were approved there were no selections in fact,

only prtdiminary proceedings taken for that purjiose; and the indem-

nity lands rcmaincfl unaff<'ct<'d in tlieir title. Until tlien, the lands

which might be taken as indemnity were incapable of identification;

the proj)Osed selections remained tlie ])rop(M-ty of the United States,

'i'he government was, indeed, under a jiromise to give the comi)any

infleinnity lands in lieu of what iiiight he lost by the causes men-

tioned. I'ut such j)romise passed no title, imd, until it was executed,

created no legal interest which could be enforced in tlie courts.

The doctrine, that until selection made no title vests in any iiidei.i-

nity lands, has been recognized in several decisions of this coint.

Tlius in IJyan r. Railroad Co., 00 C. S. .''.S'J, .'iSCi, in considering

a gr.int of l.-ind hy (Jongress, in aid of the construction of a railroad,

similar in its general features to the one in this case, the court said

:

"Under this statute, wlun flie road was locatei] and tlie maps were
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made, the right of the company to the odd sections first named be-

came ipso facto fixed and absolute. With respect to the ' lieu lands,'

as they are called, the right was only a float, and attached to no

specific tracts until the selection was actually made in the man-

ner prescribed." And again, speaking of a deficiency in the land

granted, it said: "It was within the secondary or indemnity terri-

tory where that deficiency was to be supplied. The railroad com-

pany had not and could not have any claini to it until specially

selected, as it was, for that purpose." The selection had been

approved by the Secretary.

In St. Paul, &c. Railroad v. Winona, &c. Railroad, 112 U. S. 720,

731, the court, speaking of a previous decision, said: "The reason

of this is that, as no vested right can attach to the lands in place—
the odd-numbered sections within six miles of each side of the road

— until these sections are ascertained and identified by a legal

location of the line of the road, so in regard to the laiuls to be

selected within a still larger limit, their identification cannot be

known until the selection is made. It may be a long time after the

line of the road is located before it is ascertained how many sec-

tions, or parts of sections, within the primary limits have been lost

by sale or preemption. It may be still longer before a selection is

made to supply this loss."

In Sioux City, &c. Railroad v. Chicago, &c. Railway, 117 U.S. 406,

408, where the railroad grant as to indemnity lands was substantially

similar to the one in this case, and one of the questions was as to the

title to the indemnity lands, the court said: "No title to indemnity

lands was vested until a selection was made by which they were
pointed out and ascertained, and the selection made approved by
the Secretary of the Interior."

In Barney v. Winona, &c. Railroad, 117 U. S. 228, 232, the court

said: "In the construction of land-grant acts, in aid of railroads,

there is a well-established distinction observed between ' granted

lands ' and ' indemnity lands.' The former are those falling within
the limits specially designated, and the title to which attaches when
the lands are located by an approved and accepted survey of the line

of the road filed in the Land Department, as of the date of the act

of Congress. The latter are those lands selected in lieu of parcels

lost by previous disposition or reservation for other purposes, and
the title to which accrues only from the time of their selection."

The same view has been held by different Attorneys General of

the United States, in their official communications to heads of the
departments, where selections of the public lands have been granted,

subject to the approval of the Secretary of the Interior, Cape ]\Ien-

docino Lighthouse Site, 14 Opinions Att'ys Gen. 50, Portage Land
Grant, lb. 645, and such has been the consistent practice of the
Land Department„ The uniform language is, that no title to in-

demnity lands becomes vested in any company or in the State until
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the selections are made; and they are not considered as made until

they have been approved, as provided by statute, by the Secretary of

the Interior.

It follows from these views that the indemnity lands described in

the complaint were not subject to taxation as the property of the

railroad company in 18S3. The judgment of the Supreme Court of

Wisconsin must, therefore, be

Be versed, and the cause remanded tvith directions to enter a

decree perjtetually enjoining the collection of the taxes levied

in the xjenr 1S83 upon the indemnitij lands, and dismissing the

comj/Iaint as to the eleven parcels offorty acres each ; and it is

^. f so ordered.

.i^- r
/^ ^ ^ p>\^ SAYLES V. DAVIS.

>' S^ ^ 22 Wisconsin, 225. 18G7.

F /e\*'v^ Ai'PKAL from the Circuit Court for Rock County.

^ ^/ Action by the holder of a tax deed of land, to bar the ori;j;inal

"^ \^ owner, under sees. 35 et seq., chap. 22, Laws of 1859. The deed was

,{\^ executed April 11, 1863, upon a sale made in 1860 for the taxes of

1S50. A judgment for plaintiff having been reversed by this court

(20 Wis. 302), on t)ie ground that the record did not show proof of

service of summons duly made, the plaintiff, after the cause was re-

mitted, filed due proof of service and took judgment without notice

to the defendant. Defendant then obtained an order on plaintiff to

show cause why the judgment should not be vacated, and leave given

to answer. It appeared from the papers used at the hearing, that

the summons and complaint were duly served on defendant person-

ally, T^Iay 3d, 1864 ; that judgment was entered September 16, 1801,

defendant not having answered or appeared; and that on the 18th

of December, 1S6.J, plaintiff was notified of tlie retainer of counsel

by defendant for the pur])()se of prosecuting an appeal from tlie

judgment.— The proj)Osed answer alleges tliat plaintiff's tax deed

was defective when made and recorded, for want of a revenue stamp;

and that before any stamp was affixed, defendant had deposited witii

the proper utt\c(ir tlie sum necessary to redeem the land ;
that in

November, 18(53, a deed of the premises had been executed to de-

fendant by the county treasurer, upon a sale for the taxes of 1858;

and tliat the tax sale under wliieh plaintiff claims was wholly void,

" for tlie rea.son that the requirements of law, in the assessing and

collecting of the taxes of the year 1S50, were disregarded in many

essential particulars, and especially by reason of the neglect <jf the

county treasurer in not properly giving notices of the [iroposed sale

of said land fur deliii<iuent tax, and in omitting to give notiee in one
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public newspaper of all the lands in Rock county upoh' which taxes X^'^

were delinquent fov the year 1859; and also by reason of the neglect

of said clerk in failing to advertise, as required by law, the time when
the period allowed by law to redeem from the tax sales for the delin-

quent taxes of 1859 would expire ; and the said proceedings in the

attempted collection of said taxes for 1859, and in the execution of

the said instrument to said Sayles, were in other respects informal

and insufficient to support the title in said lands claimed by sai

Sayles," etc. The motion papers included an affidavit of merits.

The order to show cause was discharged, with costs ; and from this

decision the defendant appealed. .

Dixon, C. J. . . . . . .

.\"^

As to the omission to affix an internal revenue stamp to the tax

deed und^u which the plaintiff claims, we think such stamp was un-'^
necessary. The deed was executed before the passage and publication

*

of the act of our State Legislature — Laws of 1863, chap. 159. WeSjJL
are of opinion that Congress possesses no constitutional power, with-

out the assent of the States, to tax the means or instruments devised

by the States for the purpose of collecting their own revenues ; and
for our reasons in the support of this conclusion, we refer to the

opinion of this court in the case of Jones v. The Estate of Keep,
19 Wis. 389. If the writs and judicial proceedings in the courts of

the State cannot be taxed by Congress, it requires no argument to

show that the proceedings of the State to collect its own revenue can-

not be so taxed. "The power to tax involves the power to destroy
;

and the power to destroy may defeat and render useless the power
to create." The functions of government exercised in the levying
and collection of its taxes are more vitally important to its existence

and independence than any other. Without the free and unobstructed
exercise of such power no State can exist, and all sovereignty and
independence are at an end. We cannot but regard this as an
obvious departure from the spirit and requirements of our Federal
Costitution, and contrary to the intention of the convention which
framed, and of the States which ratified it.

The tax deed of the defendant, executed upon a sale made prior to

that to the plaintiff, conveys no title as against the plaintiff. A valid

sale and conveyance under a junior assessment cuts off all former
titles or liens. Jarvis v. Peck, 19 Wis. 74. The words ''subject,

however, to all unpaid taxes and charges," in sec. 25, chap. 22, Laws
of 1859, have reference only to such unpaid taxes and charges as may
have accrued subsequently to the sale on which the deed is issued.

The other grounds of irregularity relied upon to impeach the deed
to the plaintiff are not specifically stated in the answer, as required

by law. Laws of 1859, chap. 22, sec. 38 ; Wakeley v. Nicholas, 16
Wis. 588. The "many essential particulars" in which "the re-

quirements of law in the assessing, levying, and collecting of the

taxes of the year 1859, were disregarded," are not pointed out at all

XW^W^ (Jr 9^^
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by the answer; nor is it stated how or in what manner the county
treasurer was negligent ''in not properly giving notice of the pro-

posed sale of the said land for tJelinriuent tax." The averment of
the treasurer's neglect " in omitting to give notice in one public news-
paper of all the lands in Kock County upon wliich taxes were delin-

quent for the year 1859/' is a netjative pregnant, and tenders an imma-
tt-rial issue. It is not material to the validity of the plaintiff's deed,

whether all the lands in Rook County wore advertised or not. It is

enough that the proper notice was published as to the lands which
were conveyed to him. And the averment that the deed is void by
reason of the neglect of the clerk "in failing to advertise, as required

by law, the time when the period allowed by law to redeem from the

tax sales for the delinquent taxes of 1850, would expire," is equally

faulty. The question is, in what particular or particulars did the

clerk fail "to advertise as required by law;" and this must be an-

swered by the pleading, and the specific objections pointed out.

As the answer shows no defence to the action of the jilaiiitiff, it

follows that the Circuit Court was right in rejecting the defendant's

application to be let in under section 38, cliap. 125, R. S. To author-

ize the granting of relief under that section, upon answer, a valid

and meritorious defence must be shown.

Order affirmed}

* In Moore r. Qiirk, 105 Mass. 49 (1870), it was contended that the record of

a mort2;aj;e was iiivaliil for want of a revenue stamp under tlie provisions of the

Internal Kcveiiue Act of 1860, ch. 184, sec. 9. whidi j)rovi(led tliat no instrument

slmuld tie recorded until stamped and tinvt sudi instrument not stamped should he

void. The court (per fiu.vv, J-) disposed of the ohjections to the mortLja^o as

follows :
—

" 1. The want of the stamp rei|uired l»_v the Internal Kevenue Act of tiu> Inited

States did not affect the v.ilidity of tlic mortgage, in tlie ahseuce of evidence tending

to show that the .•^tamp liad iicen omitted with intent to defraud the revenue, l'. S.

St. 18C6. c 184, sec. 9; 14 U. S. Sts. at Large, 142-144. (Jreen v. Midway, 101 Ma.ss.

24-1. r'am|d)ell »•. Wilcox, 10 Wall. 421. 'i'he plaintiff does not appear to liave

a^'ked th.it any question of .such fraudulent intent should he suhmitted to tlie jury.

" 2. The mortgage was recordeti ;is reipiired hy the Statutes of the rommonwcalth.

rien. Sts c 1 ."i
I , .sees. 1 , .3. The cLause of tlic Internal Hevenue Act, whidi providi-s

that instruments not stamped as therein reipiired shall not he recoriied, cannot he con-

Htrufd a.s prohiliiting the performance liy tlie officers of the Commonwealth of the

duties imiMiscd upon them hy its statutes, hut must he limited in inter|)iTtati<Mi and

effect to records required or authorized hy A<'ts of Congress, for the sanw leasons ujion

wlii< h the prohihition in the s:ime clau.se .against giving unstamped instruments in

pvidenee in ;inv court h.i.s Ikjcu decided to he applicalde to the Federal Courts only,

and not to exteu<l to the State {N)urts. Carpenter v. Sneliing, 97 .Mass. 452

;

fJreen r. Ilolway. 101 .Mass. 243; I'eoplo v. Gates, 43 N. Y. 40; Clemens v. Conrad,

19 .Mieh. 170"

In W.iitUK.v r. rAti,, 22 Ind. 276 (I8fi4), the question was as to the validity of the

provision of the Internal Hevenno Act<»f 1SG4 reipiiring writs of State Courts to he

Blamfied .and the court (per Pkkkins, .1.) used the fidlowing languau'e :
—

" .'Nlate governments, as wc have seen, are to exist with judiiial irihnnals of their

own. This is manifest all the way through the Constitution This heing so, those

trihunals must not Ikj suhject to ho nncro.iched upon or controlled hy Congress.

This wciuld bo iucompatible with their free existence. It was held wlu-n Congress
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c. For Public Purpose.

LOAN ASSOCIATION v. TOPEKA.'

20 Wallace, 655. 1874. ^ ,

[Plaintiff brought action in the United States Circuit Coui

Kansas against the City of Topeka on coupons foi- interest attacliecV/O

to bonds of the city issued in pursuance of the provisions of a State \ n

statute. Judgment being given for defendant on demurrer, plaiiitiftAr

took a writ of error.]

Mr. Justice Miller delivered the opinion of the court.

We find ample reason to sustain the demurrer on the secon

ground on which it is argued by counsel and sustained by the Circuit

Court.

That proposition is that the act authorizes the towns and othe
municipalities to which it applies, by issuing bonds or loaning their

credit, to take the property of the citizen under the guise of taxation^ \^y
to pay these bonds, and use it in aid of the enterprises of others «

* "
^

which are not of a public character, thus perverting the right of .
_^

(r

taxation, which can only be exercised for a public use, to the aii

of individual interests and personal purposes of profit and gain.

The proposition as thus broadly stated is not new, nor is th
question which it raises difficult of solution.

If these municipal corporations, which are in fact subdivision
of the State, and which for many reasons are vested with quasi
legislative powers, have a fund or other property out of which they
can pay the debts which they contract, without resort to taxation, it

may be within tlie power of the Legislature of the State to authorize'

them to use it in aid of projects strictly private or personal, but which
would in a secondary manner contribute to the public good ; or where
there is property or money vested in a corporation of the kind for a
particular use, as public worship or charity, the Legislature may pas
laws authorizing them to make contracts in reference to this property,

and incur debts payable from that source. ''w

But such instances are few and exceptional, and the proposition JL>- (|

is a very broad one, that debts contracted by municipal corporationsL^ f^/ jj^
must be paid, if paid at all, out of taxes which they may lawfully-

created a United States bank, and is now decided wlien the United States has pivei

bonds for borrowed money, that as Congress iiad riglits to create sucii fiscal agents
and issne such bonds, it would be inconi[)atil)le with the full and free enjoyment of
those rights to .allow that the States might tax the bank or bonds; because, if the
r.ght to so tax them was conceded, the States might exercise the right to the destruc-1,
tion of congressional power. The argument a|)i>lics witii full force to tlie cxem|»tiou \

of State goverumeuts from federal legislative iuterfereuce."

/>*:
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levy, and that all contracts creating debts to be paid in future, not

limited to payment irom some other source, imply an obligation to

pay by taxation.

It tollow s that in this class of cases the right to contract must be
limited by the right to tax, and if in the given case no tax can
lawfully be levied to pay the debt, the contract itself is void for

want of authority to make it.

if this were not so, these corporations could make valid promises,

which they have no means of fulhlling, and on which even the

Legislature that created them can confer no such power. The validity

of a contract which can only be fulfilled by a resort to taxation,

depends on the power to levy the tax for that purpose. Sharpless v.

;Muyor of Philadelphia, 21 Penn. St. 147, 167; Hanson v. Vernon, 27

Iowa, 28 ; Allen r. Inhabitants of Jay, GO ^Nluine, 127; Lowell <•. Bos-

ton, 111 Mass. 454 ; Whiting r. Fond du Lac, 25 Wis. 188.

It is, therefore, to be inferred that when the Legislature of the

State authorizes a county or city to contract a debt by bond, it

intends to authorize it to levy such taxes as are necessary to pay the

debt, unless there is in the act itself, or in some general statute, a

limitation upon the power of taxation which repels such an inference.

With these remarks and with the reference to the authorities

which support them, we assume that unless the Legislature of

Kansas had the right to authorize the counties and towns in that

State to levy taxes to be used in aid of manufacturing enterprises,

conducted by individuals, or private corporations, for purposes of

gain, the law is void, and the bonds issued under it are also void.

We proceed to the incpiiry whether such a power exists in the

Legislature of the State of Kansas.

We have already said the question is not new. The subject of the

aid voted to railroads by ccmnties and towns has been bronght to the

attention of the c(jurts of almost every State in the Union. It has

been thoroughly discussed and is still the subject of disc!ussi«)n in

those courts. It is quite true that a decided preponderance of authority

is to be found iu favor of the proposition that the Legislatures of the

States, unless restricted by some special j)rovisions of their constitu-

tions, may confer ui)on these municipal bodies the right to take

str)ck in corporations created to build railroads, and to lend their

credit to sucli corporations. Also to levy the necessary taxes on the

inhabitants, and on property within their limits subject to general

taxation, to enable them to pay the debts thus incnrred. lUit very

few of these courts have decided this without a division among tlie

judges of which they were composed, while others have decided

against the existence of the power altogether. The State r. Waptdlo

Co., 13 Iowa, .388; Hanson v. Vernon, 27 Iowa, 28; Shandess v.

Mayor, &r.., 21 Penn. St. 147; "Whiting /•. Foml du Lac, 2.") Wis. 188.

Ill all lliesi; cases, however, the decision lias turned ufxtii tlio

question wliether the taxation by which this aid was alTonlcfl to the



LOAN ASSOCIATION V. TOPEKvC:w^-Af^of railroads was for a public purpose. \2^ose who canij^ \-/^ ^^
u« «.x^ ^..iiclusiou that it was, held the laws iuti that purpose valid. ,V>^ /j
Those who could uot reach that couclusiou held theui void. In all / Af>
the controversy this has been the turning-point of the judgments of/^ '-fj^

•ts. And it is safe to say that no court has held debts/i \jj^
in aid of railroad companies, by counties or towns, valid A r . I.
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building

to the cone

sy tnis nas oeen tiie turning-point

the courl

created

on any other ground than that the purpose for which the taxe^^
~

were levied was a public use, a purpose or object which it was the

right and the duty of State governments to assist by money raiset

from the people by taxation. The argument in opposition to this power/
has been, that railroads built by corporations organized mainly for

purposes of gain — the roads which they built being under theiiYi

control, and not that of the State— were private and not public J
roads, and the tax assessed on the people went to swell the profits. A^^'^^ i W
of individuals and not to the good of the State, or the benefit of th(i (T r

public, except in a remote and collateral way. On the other handiij^ ILT^
it was said that roads, canals, bridges, navigable streams, and all , ,1 ^vT \l

other highways had in all times been matter of public concern.^ -V^x
That such channels of travel and of carrying on business had always I a v^ . .1

been established, improved, regulated by the State, and that tin

railroad had not lost this character because constructed by individual

enterprise, aggregated into a corporation.

We are not prepared to say that the latter view of it is not the^

true one, especially as there are other characteristics of a public-
j,^

nature conferred on these corporations, such as the power to obtaia^
right of way, their subjection to the laws which govern common
carriers, and the like, which seem to justify the proposition. Of the, i

disastrous consequences which have followed its recognition by tim/^ mI\M

courts and which were predicted when it was first established there .d/^ i i

can be no doubt. r^V^^ ^'^
We have referred to this history of the contest over aid to rail-n^^ kj^ •

rOads by taxation, to show that the strongest advocates for the| / z^y^i
validity of these laws never placed it on the ground of the unlimited ^ X^
power in the State Legislature to tax the people, but conceded that \^i a <^
where the purpose for which the tax was to be issued could »0' Ol/^ I>
longer be justly claimed to have this public character, but "'"'"^^ rfTi/'i )^\
purely in aid of private or personal objects, the law authorizing it^ \J^ \
was beyond the legislative power, and was an unauthorized invasion « ^ /^
of private right. Olcott v. Supervisors, 16 Wall. 689; People ^^ \c)Y^ \
Salem, 20 Mich. 452; Jenkins v. Andover, 103 Mass. 94; Dillon o\\\p^\ \^
Municipal Corporations, §587; 2 Redfield's Laws of Railways, 398, ^ \\}^
rule 2. i '^\S>^

It must be conceded that there are such rights in every fredl

government beyond the control of the State. A government which
recognized no such rights, which held the lives, the liberty, and tli

property of its citizens subject at all times to the absolute disjiosition

and unlimited control of even the most democratic depository of

^'4

{

\
-^^
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power, is after all but a despotism. It is true it is a despotism

of the many, of the majority, if you choose to call it so, but it is none

the less a despotism. It may well be doubted if a man is to hold

all that he is accustomed to call his own, all iu which he has j)laced

his happiness, and the security of which is essential to that happiness,

under the unlimited dominion of others, whether it is not wiser

tluit this power should be exercised by one man than by many.

The theory of our governments, State and National, is opposed to

the deposit of unlimited power anywhere. The executive, the legis-

lative, and the judicial branches of these governments are all of

limited and defined powers.

There are limitations on such power which grow out of the

essential nature of all free governments. Implied reservations of

individual rights, without which the social compact could not exist,

and which are respected by all governments entitled to the name.

No court, for instance, would hesitate to declare void a statute which

enacted that A. and H. who were husband and wife to each other

should be so no longer, but that A. should tiiereafter be the husband

of C, and B. the wife of D. Or which should enact that the home-

stead now owned by A. should no longer be his, but should hence-

forth be the property of B. Whiting v. Fond du Lac, 25 Wis. 188

;

Cooley on Constitutional Limitations, 129, 175, 487; Dillon on Mu-

nicipal Corporations, § 587.

Of all the powers conferred upon government that of taxation is

most liable to abuse. Given a purpose or object for which taxation

may be lawfully used and the extent of its exercise is in its very

nature unlimited. It is true that express limitation on the amount

of tax to be levied or the things to be taxed may be imposed by

constitution or statute, but in most instances for which taxes are

levied, as the supjjort of government, the prosecution of war, the

national defence, any limitation is unsafe. The entire resources of

the people should in some instances b(i at the disposal of the

government.

The power to tax is, therefore, the strongest, the most prevading

of all the lowers of government, reaching directly or indirectly

to all classes of the people. It w;is said by Chief Justice M;irshall,

in the case of McCulloch v. The State of Maryland, 4 Wheat. 4:51,

that the i)Ower to tax is the power to destroy. A .striking instance

of the truth of the proposition is seen in the fact that the existing

t:ix of ten per cent, imposed l)y the Tnited States on the circulation of

;iH other bunks than the natiiuial bunks, drove out of existence every

St:ite b.uik of cireul.itinii wiiliin a year or two after its passage.

This power can as readily be employed against one class of indi-

viduals and in favor f)f an«')t,her, so as to ruiti the one class and give

unlimited wealtli and j.rosperity to the other, if there is no implied

liinit.ition of the uses for wliieh the puw.-r may h^ exercised.

To lay with one liand the power of tlu; governnieMton the pnipi-rty
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of the citizen, and with the other to bestow it upon favored indi-

viduals to aid private enterprises and build up private fortunes, is

none the less a robbery because it is done under the forms of law
and is called taxation. This is not legislation. It is a decree under
legislative forms.

Nor is it taxation. A "tax," says Webster's Dictionary, "is a
rate or sum of money assessed on the person or property of a citizen

by government for the use of the nation or state." "Taxes are
burdens or charges imposed by the legislature upon persons or prop-
erty to raise money for public purposes." Cooley on Constitutional
Limitations, 479.

Coidter, J., in Northern Liberties v. St. John's Church (13 Penn.
St. 104), says, very forcibly, " I think the common mind has every-
where taken in the understanding that taxes are a public imposition,

levied by authority of the government for the purpose of carrying on
the government in all its machinery and operations — that they are

imposed for a public purpose." See also Pray v. Northern Liber-

ties, 31 Id. 69; Matter of Mayor of New York, 11 Johns. 77; Cam-
den V. Allen, 2 Dutch. 398; Sharpless v. Mayor of Philadelphia,
supra; Hanson v. Vernon, 27 Iowa, 47; Whiting v. Fond du Lac,

25 Wis. 188.

We have established, we think, beyond cavil that there can be no
lawful tax which is not laid for a jmblic purpose. It may not be
easy to draw the line in all cases so as to decide what is a public

purpose in this sense and what is not.

It is undoubtedly the duty of the Legislature which imposes or

authorizes municipalities to impose a tax to see that it is not to be
used for purposes of private interest instead of a public use, and the
courts can only be justified in interposing when a violation of this

principle is clear and the reason for interference cogent. And in

deciding whether, in the given case, the object for which the taxes

are assessed falls upon the one side or the other of this line, they
must be governed mainly by the course and usage of the government,
the objects for which taxes have been customarily and by long course

of legislation levied, what objects or purposes have been considered

necessary to the support and for the proper use of the government,
whether State or municipal. Whatever lawfully pertains to this

and is sanctioned by time and the acquiescence of the people may
well be held to belong to the public use, and proper for the main-

tenance of good government, though this may not be the only crite-

rion of rightful taxation.

But in the case before us, in which the towns are authorized to

contribute aid by way of taxation to any class of manufacturers,

there is no difficulty in holding that this is not such a public purpose

as we have been considering. If it be said that a benefit results to

the local public of a town by establishing manufactures, the same
may be said of any other business or pursuit which employs capital

13
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or labor. The merchant, the mechanic, the innkeeper, the banker,

the builder, the steamboat owner are equally promoters of the

public good, and equally deserving the aid of the citizens by forced

contributions. Xo line can be drawn in favor of the manufacturer

wliich would not open the coffers of the public treasury to the

importunities oi two-thirds of the business men of the city or town.

A reference to one or two cases adjudicated by courts of the

highest character will be sufficient, if any authority were needed,

to sustain us in tliis proposition.

In the case of Allen v. The Inhabitants of Jay, 60 Maine, 124, the

town meeting had voted to loan their credit to the amount of

$10,000, to Hutchins and Lane, if they would invest $12,000 in a

steam saw-mill, grist-mill, and box-factory machinery, to be built

in that town by them. There was a provision to secure the town by
mortgage on the mill, and the selectmen were authorized to issue

town bonds for the amount of the aid so voted. Ten of the taxable

inhabitants of the town filed a bill to enjoin the selectmen from
issuing the bonds.

The Supreme Judicial Court of Maine, in an able opinion by Chief

Justice Appleton, held that this was not a public purpose, and that

the town could levy no taxes on the inhabitants in aid of the enter-

prise, and could, therefore, issue no bonds, though a special act of

the legislature had ratified the vote of the town, and they granted

the injunction as prayed for.

Shortly after the disastrous fire in Boston, in 1872, which laid an
important part of that city in ashes, the governor of the State

convened the legislative body of ^Massachusetts, called the General

Court, for the exj)ress purpose of affording some relief to the city

and its people from the sufferings consequent on this great calamity.

A statute was passed, among others, which authorized tlie city to

issue its bonds to an amount not exceeding twenty millions of

dollars, which bonds were to be loaned, under proper guards for

securing the city from loss, to the owners of the ground whose

buildings had been destroyed by fire, to aid them in rebuilding.

In the case of Lowell v. The City of Boston, in the Supreme
Judicial Court of Massachusetts [HI Mass. 4r)l], the validity of

this act wa^ considered. We have been furnished a copy of the

opinion, though it is not yet reported in the regular series of that

court. The American Law Review for July, 1873, says tliat the

question was elaborately and ably argued. The court, in an able

and cxhaustivf! opinion, decided that the law was uncoiistitutional,

as giving a right to tax for otlier than a public ])ur])oso.

The same court liad previously decided, in the case, of Jenkins

V. Anderson, 10.'} Mass. 74, tliat a statute authorizing the town
authorities to aid by taxation a school established l)y the will of a

citizen, and governed by trustees select<'d l)y the will, was void

because the school was not under the control of the town ofiicera,
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and was not, therefore, a public purpose for which taxes coukl be

levied on tiie inhabitants.

The same principle precisely was decided by the State Court of

Wisconsin in the case of Curtis v. Whipple, 24 Wis. 350. In that

case a special statute which authorized the town to aid the Jefferson

Liberal Institute was declared void because, though a school of learn-

ing, it was a private enterprise not under the control of the town
authorities. In the subsequent case of Whiting v. Fond du Lac,

already cited, the principle is fully considered and reaffirmed.

These cases are clearly in point, and they assert a principle which
meets our cordial approval.

We do not attach any importance to the fact that the town author-

ities paid one instalment of interest on these bonds. Such a payment
works no estoppel. If the Legislature was without power to author-

ize the issue of these bonds, and its statute attempting to confer

such authority is void, the mere payment of interest, which was
equally unauthorized, cannot create of itself a power to levy taxes,

resting on no other foundation than the fact that they have once

been illegally levied for that purpose.

The act of March 2, 1872, concerning internal improvements, can

give no assistance to these bonds. If we could hold that the

corporation for manufacturing wrought iron bridges was within the

meaning of the statute, which seems very difficult to do, it would

still be liable to the objection that money raised to assist the com-

pany was not for a public purpose, as we have already demonstrated.

Judgment affirmed}^ jj^

KINGMAN V. CITY OF BROCKTON.

153 Massachusetts, 255. 1891. L ^

Petition in equity, under the Pub. Sts. c. 27, i 129, by ten taxa

ble inhabitants of the city of Brockton, to prevent the carrying out

of an order of the city council appropriating f40,000 for the erec-

tion of a memorial hall and public library building. The case was

heard by Holmks, J., who ordered the petition to be dismissed;

and the petitioners appealed to this court. The facts appear in tlveV^

opinion. lUKn

The case was argued at the bar in October, 1890, and afterwardfef/

in January, 1891, was submitted on the briefs to all the judges.

C. Allen, J. The counsel for the petitioners does not controvert

the constitutionality of the statute itself, St. 1890, c. 432, under

which the city council has assumed to act. That statute authorizes

the city to appropriate a sum of money for the erection of a memoria^

1 Mr. Justice Clifford delivered a dissenting opinion.

K^.^

^
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hall, to be used and maintained as a memorial to the soldiers and

sailors of the war of the Rebellion. This may properly be deemed

tu be a public purpose, and a statute authorizing the raising of money

by taxation tor the erection of such a memorial hall may be vindi-

cated on the same grounds as statutes authorizing the raising of

luoney for monuments, statues, gates or archways, celebrations, the

publication of town histories, parks, roads leading to points of tine

natural -scenery, decorations upon puldic buildings, or other public

ornaments or cuibeliishments, designed merely to promote the gen-

eral welfare, either by providing for fresh air or recreation, or by

educating the public taste, or by inspiring sentiments of patriotism

or of respect for the memory of worthy individuals. The reasonable

use of public money for such purposes has been sanctioned by several

different statutes, and the constitutional right of the Legislature to

pass such statutes rests on sound principles. Pub. Sts. c. 27, §§ 10,

11; Sts. 1882, cc. 154, 255, § 5; 1883, c. 119; 1884, c. 42; 1886, c.

76; 18S9, c. 21. Higginson <•. Naliant, 11 Allen, 530.

Assuming to act under the authority of the St. of 1890, c. 432, the

city council of Brockton proceeded to pass an order api)ropriating

$40,000 for the purpose of erecting a "memorial hall and i)ublic

library building, ... a portion of said building to be for the use

of Fletcher Webster Post G. A. R. No. 13, so long as it shall exist

as an organization, . . . the said plans [of the building] to be

approved by . . . the trustees of said G. A. R. Post." liy this vote,

a portion of the contemplated building is to be devoted to the use of

the said Grand Army Post during its existence as an organization and

the plans are to be approved by the trustees of said I'ost. The re-

spondent contends that this vote is within the authority of the

statute. This is certainly open to doubt; but assuming it to be so,

the fpiestion presented for determination is whether the purjmse

thus expressed is a i)ublic puri)Ose for which money can be raised by

a town l)y taxation, even with legislative sanction.

It might perhaps be sulhcient to declare, as the petitioners con-

tend, that the statute is not broad enough to cover tlie vote of the

city council, and that the real question to be determined is merely

whether money can be lawfully raised by the city for the purpose

expressed, in tlie absence of any statute expressly authorizing it.

But it is better to meet the broach-r (lucstif)n whi'ther tlie Legislature

can authorize a city or town to make such a use of public money ;
aiul,

in tlie opinion of a majority of the court, it cannot.

Tlie general rule is well established, and is illustrated l)y a great

variety of decided ca.ses, that t;ix;ition must be limited to public

jiuriKises. It was accordingly held in the recent case of Mead v.

Acton. i;'/J Mass. .'Ml, tliat a statute .autliorizing a town to pay boun-

ties to soldiers wlio re-enlisted in LSCd and wen' credited to the town

was unconstitutional; tin* purpose being to l)enefit individnals, and

not the pnblic. The Pletclier Webster Post (J. A. K. No. 13 is not
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a public body, but it is an association of individuals. To sujjpoit

and maintain such an association cannot be deemed to be a jjublic

purpose. If a city or town may be autliorized to erect a building

to be devoted in part to the use of such an association so long as it

shall exist as an organization, it is not easy to see why it may not
be authorized to erect one exclusively for that jjurpose, and to pro-

vide the necessary furniture, and indeed to bear all the expenses of

maintaining the association. If a city or town may be authorized
to give such assistance to a body of persons who have been soldiers

or sailors in the war, the same principle would seem to extend so

far as to include those who have rendered other great and meritorious

services, and thus are entitled to public gratitude, such, for example,

as societies of disabled or past firemen or policemen. If once the

principle is adopted that a city or town may be authorized to raise

money by taxation for conferring benefits on individuals merely
because in the past they have rendered important and valuable ser-

vices for the benefit of the general public, occasions will not be

wanting which will appeal strongly to the popular sense of gratitude,

or to the popular emotion ; and the interests and just rights of minor-

ities will be in danger of being disregarded. If the body of persons

to be benefited is numerous, the greater is the influence that may
probably be brought to bear to secure such an appropriation of the

public money.

Under such circumstances, it is necessary to recur and to adhere
firmly to fundamental principles. The right of taxation by a city or

town extends only to raising money for public purposes and uses.

There is no definition of a public purpose or use which can include

the maintenance and support of a Grand Army Post.

It is said that, if a city has a public building already erected

which is larger than its present needs for municipal purposes require,

it may allow portions of such building to be used for other purposes

for the time being, either for a stipulated rent or price, or gratui-

tously; and, further, that in erecting a public building a city need
not limit the size of it to actual existing needs, but may make a

reasonable provision for probable future wants. All this, within

proper limits, is true. Spaulding v. Lowell, 23 IMck. 71; French v.

Quincy, 3 Allen, 9; Worden v. New Bedford, 131 Mass. 23. But
there may be some danger of extending this doctrine too far. Should

a question arise whether a contemplated building exceeded what was
allowable, with reference to legitimate })rospective needs, such ques-

tion would have to be determined upon its own merits; and the

good faith of the transaction, and the soundness of the judgment
shown in providing for future wants, might have to be considered.

No such question has arisen heretofore, or arises now. In the

present case, it is proposed to erect a building with the express pur-

pose of devoting a portion of it to the use of the G. A. R. Post, not

temporarily, but as long as that organization may exist.
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The St. of 1885. c. 60, is referred to, which authorizes auy city or

town to lease, for ii period not exceeding five years, to any Post of

the Grand Army of the Kepublic established in such city or town, to

be used by such Post solely for the purposes of its organization, any

public building or part therof, except schoolhouses in actual use

as such, on such terms as the board of aldermen or the selectmen

may determine. Without now considering whether in any respect

this statute goes too far, or is liable to abuse, it is sufficient to say

that it refers only to existing public buildings, and by no means

authorizes the erection of a building to be let to a Grand Army Post

at a nominal rent.

In addition to ]\Iead r. Acton, 139 Mass. 341, and cases there

cited, the following, amongst others, may also be referred to as

tending to support the views above expressed in respect to the

proper limits of the right of taxation. Jenkins v. Andover, 103

Mass. 94; Loan Association v. Topeka, 20 Wall. 655; Parkersburg

V. Brown, 100 U. S. 487; Osborne v. Adams, 106 U. S. 181; S. C.

109 U. S. 1; Ottawa v. Carey, 108 U. S. 110; Cole v. La Grange,

113 U. S. 1; Philadelphia Association v. Wood, 39 Penn. St. 73;

State V. Osawkee, 14 Ivans. 418, an instructive judgment by Brewer,

J.; Mather v. Ottawa, 114 111. 659; Feldmau v. City Council, 23

S. C. 57; Coates v. Campbell, 37 Minn. 49S; State v. Tappan, 29

Wis. 004; Brewer Brick Co. i'. Brewer, 62 Maine, 62. See also

Dillon, Mun. Corp. (4th ed.) §§ 159, 508, 736; Cooley on Taxation,

c, 4. Decree for j>6titioners.

BLAIR V. CUMING COUNTY.

Ill Uiiitt'd States, 303. 18S4.

This is an action brought in the Circuit Court of the United

States for the District of Nebraska, by the plaintilT in error against

the County of Cuming, a body corporate of the State of Nebraska, to

recover the money due on coupons cut from certain bonds. The case

was tried on a petition and a demurrer thereto, the latter alleging, as

cause of demurrer, that tiio petition did not state facts sufficient to

constitute a cause of action.

[The bonds were issued under a statute authorizing counties to

issue bonds "to aid in the construction of any railroad or other work

of internal improvement," and were for making a water power

im[)rovcment for the purpose of iiro].clling ]iublic grist-mills. De-

fendant's dfiiuirror was sustained and judgment was reudered in

its favor. I'laintiff sued out a writ of error.]
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Mii. Justice BiiAxciiFORD delivered the opiniQiTf

It is also objected that improving the water-po

constructing a canal for water-power purposes, is merely digging a

mill race, and that the doing so, for the purpose of propel!

public grist-mill in the precinct, is not constructing a work of

ternal improvement, within the statute. We are not referred to

any decision of the highest court of Nebraska, made before the plain-

tiff became, on January 1st, 1876, the bo7ia fide owner of thesej/^

coupons, or even since, holding in accordance with the contentioui

of the defendant. ^tr

In Osborne v. County of Adams, 106 U. S. 181, this court decided

in November, 1882, that, under the same statute that is in questioTi

there, bonds issued to aid in the construction of a steam grist-

mill were not issued to aid in the construction of a work of internal,

improvement. There was a suggestion in the opinion in that cas

that the statute did not cover the construction of any kind of grist-

mill as a work of internal improvement. During the same term a''

petition for rehearing was filed, and the attention of the court was

called to the case of Traver v. Merrick County, 14 Neb. 327, in whichl)
_

the Supreme Court of Nebraska had held, at its January Term, 1883,lyv^^ \

that county bonds issued by county commissioners, under the act of Jf^-
1869, as a loan to an individual to aid in building a public grist-mill^^ A
and water-power in the county, were valid. But this court

to its view that the act did not cover the construction of

grist-mill, and denied the rehearing. Osborne v. Adams
109 U. S. 1. ... . . . .^

In Traver v. Merrick County, before cited, the court considered

the act of 1869 and the question whether a water grist-mill was a'

work of internal improvement, within the meaning of that act. It,

cited the provisions of an act "relating to mills and mill dams,'

which passed and took effect February 26th, 1873, Gen. Stat, of 1873

chap. 44, p. 472, and especially sections 1, 2, and 24 to 29 of that act,

as authorizing a person who, in good faith, had expended a considera-

ble sum of money towards the erection of a grist-mill on a stream, to

obtain an injunction against the making by another person of a dam
across the same stream on his own land, the effect of which would be (J

to destroy the water-power of the former ; and it stated that, under

the cases of Nosser v. Seeley, 10 Neb. 460, and Seeley i\ Bridges, 13

Id. 547, that was the settled law of the State. The act of 1873

provides that all mills for grinding grain, and which shall grind

for toll, shall be deemed public mills ; that the owner or occupier of

every public mill shall grind the grain brought to his mill as well as

the nature and condition of his mill will permit, and in due time as

the same shall be brought ; and that he shall post in the mill his

rates of toll, and the county commissioners of the county shall es-

adhered /• ; ^

a steam^
Countvr^5.

T^ . ,*>

""^
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tablish anti regulate the amount of toll to be charged. The court

held, iu Traver r. Merrick County, that the legislature had authority

to provide that streams capable of l)eing applied to mill purposes

should be so utilized for the benefit of the public ; that the right to

erect a mill and dam, on paying damages for the injury caused, was
granted for the better use of the water-power, on considerations of

public policy and the general good, with a view to keeping up mills

for use ; and that, under the act of 1873, water grist-mills were mills

for the use of the public. It also held that, under the act of 1869,

works of internal improvement were not restricted to railroads and
works of like character, such as canals, turnpikes and bridges; that,

if an internal improvement was for public use, subject to the control

and regulation of the legislature, it was within the act ; and that, as

the mill in that case was one to be propelled by water, and was for

the use of all who might desire to patronize it, at such rates of toll

as might be prescribed by the county commissioners of the county, it

was a work of internal improvement, within the act.

We concur in these views, and regard them as a sound exposition

of the legislation of Nebraska. In Traver v. Merrick County the

thing aided was the building a public grist-mill and water-power. As
we understand the present case, the thing aided is the improvring the

water-power of a river, by constructing a canal for water-power pur-

poses to propel public grist-mills. This is within the act of 1869.

A water grist-mill cannot be run so as to be a public grist-mill, unless

it is furnished with water-power, and, if an existing river needs to be

improved to furnish such power, the improvement of it is a public

work of internal improvement.

In Townsliip of i^>urlington r. Beasley, 94 U, S. 310, this court

held that a steam custom grist-mill, not on a water-course or operated

by water-power, was a " work of internal improvement," within an

act of Kansas authorizing municipal bonds in aid of " the construc-

tion of railroads or water-power, ... or for other works of

internal improvement." The decision was based, in part, on the

ground, that there was another act which declared that " all water,

steam or other mills, whose owners or occupiers grind or offer to

grind grain for toll or pay, are hereby declared public mills," and

provided for the order in which customers should be served, and

prescriljcd the duties of the miller, and that the rates of toll should

be posted ; and, as it would also be competent for the legislature .to

regulate the toll, it was hold tliat aid to the mill was aid of a public

work of internal improvement.

Enterprises <jf a class witliin which that in tlie ])res('nt case falls

are so far of a public nature that private property may be appro-

priated to carry them into effect. B(jston & Roxbury Mill Corp. v.

Newman, 12 Pick. 407; Commonwealth v. Essex Com[)any, 13 Gray,

2:V.)\ Lowell V. Boston, 111 Mass. 4.")t, 461; Scudder v. Ti-enton

Delaware Falls Co., 1 Saxton Ch. 091; Keekman v. Saratoga &
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Schenectady Railroad Co., 3 Paige 45. And when the legislature
has given to grist-mills and the water-power connected with them
such a public character as in the present case, the improvement of
the water-power must be regarded as a public work of internal im-
provement, which may be aided in its construction by the issue of
bonds, under the act in question.

These conclusions require that

The judgment of the Circuit Court should be reversed and the case
be remanded to that court, with direction to overrule the de-

murrer to the petition, and to take such further proceedings in
the cause as may be required by law and as shall not he incon-
sistent with this opinion.

DEERING V. PETERSON, ^^fl «,

Minnesota, 77 K W. 568. H%J('
Appkal from District Court, Marshall County ; Frank Ives, Jua^
Action by William Deering & Co. against P. A. Peterson. Johi

Gillespie, Jr., was garnishee, and the board of county commissioners^
of Marshall county interposed as claimants. From an order
ruling a demurrer to the complaint of interveners, plaintiff appeals.^^
Reversed. y
Canty, J. The garnishee herein disclosed that he had in his

possession and under his control 142 bushels of wheat, the property
of defendant. It is also to be inferred from the disclosure that

defendant held the title to this wheat under a chattel mortgage given >

by one Herman Peterson on his crop. It appeared also on the dis-j V
closure that Marshall county made a claim to the wheat. Thereupon
the board of county commissioners of that county intervened as

claimants, and alleged in their complaint that on March 25, 1893,
said Herman Peterson was, and ever since has been, the owner and
in actual possession of certain described land in that county, on Avhichi

the wheat in question was raised; that on said March 25th hej
applied, under chapters 225, 226, Laws 1893, for money to buy seed!
grain; and that the money was furnished him. The application,

and all the proceedings had in procuring the money, are set out in

said complaint, and the interveners claim a lien on the wheat in

question for the repayment of the money. Plaintiff demurred to the)

complaint on the ground that it does not state a cause of action, and^
on the ground that there is a defect of parties claimant, and appealsLyv \Q^\
from an order overruling the demurrer.

, ,
"^^

Chapter 225 is entitled " An Act to appropriate money for se^dt;*^
grain loans to farmers in this State whose crops were destroyed hyi

L

o*-^ X^ >u.>(aX*^^ C4/^^
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liail or storms last year. The act appropriates $75,000 out of the

State treasury for sucli purpose, ami provides that any person desir-

ing to avail himself of the benefits of the act shall tile his application

with the town clerk, who shall forward it to the county auditor, who
shall publish a notice that the board of county commissioners will

meet at his office on a day named for the purpose of considering the

allowance of relief to such applicants. It is farther provided that

the board shall at such time fix and determine the amount to be

allowed to each applicant, the county auditor shall furnish a copy

of the resolution to the State auditor, and the governor, State treas-

urer, and State auditor shall meet and distribute the appropriation

among the several counties in which relief is sought. It is further

provided '* that any person or persons owning more than 160 acres

of land free from mortgage incumbrance, whether the same be culti-

vated or not, shall be deprived from any of the benefits set forth in this

act." The act further provides that " the county auditor shall levy a

tax against the land for which soed-grain loan may be granted, and

on which such loan is hereby declared to be a lien, which shall take

precedence over any and all incumbrances." Section 5 provides " that

such tax shall be paid in three installments as nearly equal as may
be, and be included in the tax levy for the years 1804, 1895, and

ISOG." Section G provides that, to distribute the money appropriated,

the State auditor shall draw a warrant on the State treasurer for the

amount allowed each county, and the county auditor shall thereupon

draw his warrant on the county treasurer for the amount allowed

each person. Section 7 provides that all moneys collected on such

seed-loan tax shall be paid over to the State treasurer, and section 8

])rovides that, whenever such tax remains unpaid and becomes delin-

quent, the board of county commissioners sliall order the amount

thereof paid to the State treasurer out of the county treasury. Chap-

ter 22G amends chapter 225 in several particulars, and declares

the seed-grain loan a lien on the land for which the loan was made,

" and upon the crop of grain raised each year by the person receiving

such loan until such amount is fully paid." It also provides that

such lien "shall take ])recedence over any and all incumbrances

acquired subsequent to the lien of such loan."

[Several grounds of objection to the action of the lower court are

considered and held not to be well taken.]

5. I'ut there is one ground on which, in our opinion, this statute

is nnconstituticmal. It a|)propriat('S public money for a private pur-

}>ose. It is well settled that i)ublic money may be ap[»ropriat»'d for

the support of paupers, but the statute in question does not limit the

ap[)roi»riation to those who are paupers. On tlie contrary, it permits

every one who has not more than IGO jicres of land, free from mort-

gaj^'f inmmlirance, to borrow from ili<' State. A j)erson might have

1(),(K)() aeres of land, worth SlOO/KK), sulijfct to a mortgage of only

§500, and he would Uj entitled, under the terms of this act, to borrow
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from the State. He might also have $;1,000,000 worth of personal

property, and still he could borrow froju the State. Section 10 of

article of the Constitution provides : "The credit of the State shall

never be given or loaned in aid of any individual or corporation."

If the State cannot loan its credit, it cannot borrow the money on its

own bonds, and then loan the money. It cannot do indirectly what

it cannot do directly. It was held in Coates v. Campbell, 37 Minn.

498, 35 N. VV. 3G6, that a village cannot issue bonds to aid in an

enterprise partly public and partly private. Taxation cannot be

imposed for a private i)urpose, and, if the State can appropriate for

a private purpose the money in its treasury and then replace it by

taxation, it can do indirectly what it cannot do directly. The cases

of Lowell V. City of Boston, 111 Mass. 454, and State v. Osawkee Tp.,

14 Kan. 418, are much in point. The latter case holds that no one

can obtain such public aid unless he is actually a pauper, however

imminent and immediate the danger of his becoming such. It may
be that, if this question were before us, we would not go thus far,

but would hold tliat, in the midst of such a great public calamity, a

person who is within one degree of being a pauper, and in imminent

and immediate danger of becoming such, may, for the purpose of

preventing him from becoming such, be given aid by the State or

municipality without violating the constitution. Such was the hold-

ing in State v. Nelson County, 1 N. D. 88, 45 N. W. 33. But that

question is not before us in this case. Our statute did not confine

its benefits to those who were a public charge and those in imminent /

and immediate danger of becoming such. A . A ^u

[After considering other matters, the order is rever^ Btr tl^

ground stated in the portion of the opinion given abo^e.] \a U ^ ^

WUETS V. HOAGXIMDA 0" .^ nA

114 United States, 606.f
^ , ^ ,,.

^

This was a writ of error by the devise'^s or Mary V. "Wurts, to'

reverse a judgment confirming an assessment of commissioners foi

the drainage of lands, under the statute of New Jersey, of Marcl^

8, 1871.

Mr. Justice Gray, after stating the facts, delivered the opinioi^

of the court. i^
General laws authorizing the drainage of tracts of swamp and lox^ »

lands, by commissioners appointed upon proceedings instituted ^Y^ ""
f\

'

some of the owners of the lands, and the assessment of the whole.
\)\ |)V

expense of thtj work upoitiall the lands within )the ti^ict in^|uestion,|^ ^jvT
_

«

have loner
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\ K)iJ^ tained and acted on by her courts, under the constitution of 1< <6, as

^^
~

well as under that of iS44. Stats. December 23. 1 7:<3. Wilson's Laws,

A^ fe 3^-? November 29, 17SS, and November 24, 1792, Fatersou's Laws,
>"

. W- S4, 119; Jones r. Lore, Pennington, 104S ; Doremus v. Smith, 1 South-

i
^ ard, 142 ; Westcott r. Garrison, 1 Halsted, 132 ; State r. Frank &

Jy
Guisbert Creek Co., 2 J. S. Green, 301 ; State v. Xewark, 3 Dutcher,

18o, 194; Berdan r. Riser Drainage Co., cited 3 C. E. Green, 69;

Coster r. Tide Water Co., 3 C. E. Green, 54, 68, 518, 531; State v.

Blake, 6 Yroom, 208, and 7 Vroom, 442; Hoagland i'. Wurts, 12

Troom, 175, 179.

[The New Jersey cases are discussed at some length.]

/- This review of the cases clearly shows that general laws for the

drainage of large tracts of swamps and low lands, upon proceedings

instituted by some of the proprietors of the lands to compel all to

contribute to the expense of their drainage, have been maintained by

e courts of Xew Jersey (without reference to the power of taking

private property for the public use under the right of eminent domain,

.or to the power of suppressing a nuisance dangerous to the public

health) as a just and constitutional exercise of the power of the legis-

lature to establish regulations by which adjoining lands, held by

various owners in severalty, and in the improvement of which all

/ yihave a common interest, but which, by reason of the peculiar natural

^rf/^ Vendition of the whole tract, cannot be improved or enjoyed by any

, of them without the concurrence of all, may be reclaimed and made

f useful to all at their joint expense. The case comes within the prin-

ciple upon which this court upheld the validity of general mill acts

in Head r. Amoskeag 3Ianufacturing Co., 113 U. S. 9.

It is also well settled by the decisions of the courts of New Jersey

that such proceedings are not within the provision of the constitution

of that State securing the right of trial by jury. Xew Jersey Con-

stitution of 1776, art. 22; Constitution of 1844, art. 1, sec. 7 ; Scudder

V. Trenton Delaware Falls Co., Saxton, 694, 721-725; In re Lower

Chatham Drainage, 7 Vrrxim, 442; Howe v. Plainfield, 8 Vroom, 145.

The statute of 1871 is applicable to any tract of land within the

State which is subject to overflow from freshets, or which is usually

in low, marshy, boggy or wet amdition. It is only upon the applica-

tion of at least five owners of separate lots of land included in tlie

tnu;t, * n of drainage can be a/lopted. All persons interested

have '. ty by public notice to object to the api>c»intment of

commissioners tr> execute that plan, and no commissioners can l>e

appfjinted against the remonstrance of the owners of the greater part

of the lands. All i*er8on8 interesterl have also op[>ortunity by jiublic

notif^e t/j \j*t heard before the court on the commissioners' n-port of

the expense of the work, and of tlje lands which in their judgment

ought to contribute; as well as before the commi.ssioners, and, on any

error in law or in the principles of assessment, before the court, upon

the amount of the assessment.
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It has, ho"U*e\-er, been repeatedly decided by this court that the

proceedings to raise the public revenue by levying and collecting

taxes are not necessarily judicial, and that "due process of law," as

applied to that subject, does not imply or require the right to such

notice and hearing as are considered to be essential to the validity

of the proceediiigs and judgments of judicial tribunals. Notice by
statute is generally the only notice given, and that has been held

sufficient. "In judging what is * due process of law,'" said Mr.

Justice Bradley, in Davidson v. New Orleans, 96 U. S. 97, 107,

"respect must be had to the cause and object of the taking, whether

under the taxing power, the power of eminent domain, or the power

of assessment for local improvements, or none of these ; and, if

found to be suitable or admissible in the special case, it will be ad-

judged to be 'due process of law;' but if found to be arbitrary,

oppressive ami unjust, it may be declared to be not ' due process of

law.'

"

In its application to proceedings for the levy and collection of

taxes, it was said in !McMillen r. Anderson, 9o U. 8. 37, 42, that it

"is not and never has been, considered necessary to the validity of a

tax " " that the party charged should have been present, or had an

opportunity to be present, in some tribunal when he was assessed."

This language, it is true, was used in the decision of a case in refer-

ence to a license tax, where all the circumstances of its assessment

were declared by statute, and nothing was intrusted to the discretion

of public officers ; but, in the State Railroad Tax Cases, 92 U. S. 575,

010, where the ascertainment of the taxable value of railroads was

the duty of a board, as in the present cases, whose assessment was

challonged for the reason tliat tlie proceeding was not " due ])rocess

of law," for want of notice and a hearing, it was said by Mr. Justice

Miller, delivering the opinion of the court: "This board has its time

of sitting fixed by law. Its sessions are not secret. No obstruction

exists to the appearance of any one before it to assert a right or re-

dress a wrong; and in the business of assessing taxes, this is all that

can be reasonably asked."

In the proceedings questioned in these cases, there was, in fact and

in law, nf>Hce and a hearing. The railroad company, by its })resident

or chief officer, is required by law, at a specified time, to return to

the auditor of public accounts, under oath, a statement showing " the

total length of sueh railroad, including the lengtli thereof beyond

tlie limits of the State, and designating its length within this State,

and in each county, city, and incorporate town therein, together with

the average value per jnile thereof, for the purpose of being ojjcrated

as a carrier of freight and j)assengers, in(^luding engines and cars and

a list of the depot grounds and imjirovements and other real estate

of the said company, and the value tliereof, and the respective coun-

ties, cities, and incorporatfd towns, in which the same are located.

That, if any of said railroad comi)anies owns or operates a railroad or
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railroads out of this State, but in connection with its road in tliis

State, the president or chief olHcer of such company shall only be

required to return such proportion of the entire value of all its rolling-

stock as the number of miles of its railroad in this State bears to the

whole number of miles operated by said company in and out of this

State."

This return, made by the coi'poration through its officers, is the

statement of its own case, in all the particulars that enter into the

question of the value of its taxable property, and may be verified and

fortified by such explanations and proofs as it may see fit to insert.

It is laid by the auditor of public accounts before the board of rail-

road commissioners, and constitutes the matter on which they are to

act. They are required to meet for that purpose on the first day of

September in each year, at the office of the auditor, at the seat of

government, when these returns are to be submitted to them. The

statute declares that, "should the valuations ... be either too high

or too low, they shall correct and equalize the same by a proper in-

crease or decrease thereof. Said board shall keep a record of their

proceedings, to be signed by each member present at any meeting;

and the said board is hereby authorized to examine the books and

property of any railroad company to ascertain the value of its

property, or to have them examined by any suitable disinterested

person, to be appointed by them for that purpose." And in the per-

formance of these duties, their sessions are limited to a period of not

longer than twenty days in any one year.

These meetings are public, and not secret. The time and place for

holding them are fixed by law. The proceedings of the board are

required to be made matter of record, and authenticated by the signa-

ture of the quorum present. Any one interested has the right to be

present. In reference to this point, the Court of Appeals of Ken-

tucky, in its decision in these cases, says (81 Ky. 492, 512) :
" As we

construe this act, although in the nature of an original assessment,

the parties had the right to be heard, and were in fact heard before

the board passing on the question of valuation." It is averred, in the

j)etitions filed in these actions, that "defendant did appear before

said board by its officers, agents, and attorneys, and presented such

facts, figures, and information, and argument in relation to the valua-

tion and assessment for taxation of its said property, as it saw proper

to;" and "that said board, after a full hearing of defendant by her

officers, agents, and attorneys, and a full consideration of said re-

turns, reports, information, and arguments before tliem, valued and

assessed for taxation " the defendant's line of railroad, &c. These

averments are not denied, but stand confessed in the record of each

case.

It is said, however, in answer to this, by counsel for plaintiffs in

error, in argument, that whatever was in fact this alleged hearing, it

could only have been accorded as a matter of grace and favor, because
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it was not demandable, as of right, under the law, and consequently

has no such legal value as attaches to a hearing to which the law

gives a right, and to which it compels the attention of the officer,

under an iniperative obligation, with the sense of official responsibil-

ity for impartial and riglit decision, which is imputed to the discharge

of official duty.

But such is not the construction put upon the statute, as we have

seen, by the Court of Ai»peals of the State, nor the practical construc-

tion, as we infer from the averments of the pleadings, put upon it by

the officers called to act under it. And if the plaintiffs in error have

the constitutional right to such hearing, for which they contend, the

statute is properly to be construed so as to recognize and respect it,

and not to deny it. The constitution and the statute will be con-

strued together as one law. This was the ])rinciple of construction

applied by this court, following the decisions of the State court, in

Neal I'. Delaware, 103 U. S. 370, where words, denying the riglit,

were regarded as stricken out of the State constitution and statutes,

by the controlling language of the Constitution of the United States

;

and in the case of Cooper c. The Wandsworth Board of Works, 14

C. B. N. S. 180, in a case where a hearing was deemed essential, it

was said by Byles, J., " that, although there are no positive wonls in a

statute requiring that the party shall be heard, yet the justice of the

common law will supply the omission of the legislature." p. 194.

It is still urged, however, that there is, notwithstanding what has

been said, no security that the final action of the board of railroad

commissioners, in valuing and assessing railroad property under this

statute, may not be unequal, unjust and oppressive, and that cither

by error of judgment, through caprice, prt'judice, or even from an

intention to oppress, valuations may be made which are excessive,

bearing no reasonable relation to what is fair and just, and fixed

arbitrarily, based neither upon actual evidence nor an honest estimate.

But the same suppositions may be indidged in, in opposition to all

contrary presumptions, with reference to the final action of any

tribunal appointed to determine the matter, however carefully con-

stituted, and however carefully guarded in its procedure, and whether

judii^ial or administrative. Such possibilities are but the necessary

imperfections of all human institutions, and do not admit of remedy
;

at least no revisory powc^r to jjrevent or redress them enters into the

judicial system, for, by the supposition, its administration is itself

subject to the same imperfections.

lint whatever relief courts of justice may afford against tin' injinies

apprehended, when in fact they have resulted, is secured to the^ plain-

tiffs in error by the very statute of which they complain. For the

valuation of railroad property, under that act, and the assessment of

the taxes thereon, are not final, in the sense that they constitute a

charge upon the property subject to the tax, or a liability fixed ujjon

the corporation owning it. That result can be attained, and the tax
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liiw 'UL one jiuisdicLiun. in tne absence of such provisions, and as a

principle of general jurisprudence, it is safe to say, that any defence

is admissible which establishes the illegality of the proceeding result-

ing in the alleged assessment, whether because it is in violation of

the local law which is relied on as conferring the authority upon

which it is based, or because it constitutes a denial of a right secured

to the party complaining by the Constitution of the United States.

The judgments now under review were rendered in just such actions,

so that we cannot escape the conclusion that there is no ground for

the plaintiffs in error to contend that they have been rendered with-

out due process of law.

The plaintiffs in error, however, did interpose a defence below,

legitimate in itself, and arising under the Constitution of the United

States, namely, that in the proceedings of the board of railroad com-

missioners, resulting in the valuation and assessment, under the act

of April 3, 1878, they were severally denied the equal protection of

the laws, contrary to the Fourteenth Amendment to the Constitution.

As this defence was overruled by the Court of Appeals of Kentucky,

another Federal question is presented which we are bouud now to

examine and decide.

The discrimination against railroad companies and their property,

which is the subject of complaint, as being unjust and unconstitu-

tional, arises from the fact that, in the legislation of Kentucky on

the subject, railroad property, though called real estate, is classed by

14

t^^^^
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itself as distinct from other real estate, such as farms and city lots,

and subjected to different means and methods for ascertaining its

value for purposes of taxation, and differing as well from those

applied to the property of corporations chartered for other pur-

poses, such as bridge, mining, street railway, manufacturing, gas and

water companies. These latter report to the auditor the total cash

value of tlieir property, and pay into the treasury as a tax upon each

$100 uf its value, a sum eqiial to the tax collected upon the same

value of real estate ; and their reports and valuations are treated as

complete and perfect assessments, not subject to revision by any

board or court, and conclusive upon the taxing officers.

But there is nothing in tlie constitution of Kentucky that requires

taxes to be levied by a uniform method upon all descriptions of

property. The whole matter is left to the discretion of the legisla-

tive power, and there is nothing to forbid the classification of property

for purposes of taxation and the valuation of different classes by

different methods. The rule of equality, in respect to the subject,

only retpiires the same means and methods to be applied impartially

to all the constituents of each class, so that the law shall operate

equally and uniformly upon all persons in similar circumstances.

There is no objection, therefore, to the discrimination made as be-

tween railroad companies and other corporations in the methods and

instrumentalities by whicli the value of their property is ascertained.

Tlie different nature and uses of their property justify the discrimina-

tion in this respect which the discretion of the legislature has seen

tit to impose.

So, the fact that the legislature has chosen to call a railroad, for

purposes of taxation, real estate does not identify it with farming

lands and town lots, in such a sense as imperatively to require the

employment of the same machinery and methods for all, in the pro-

cess of valuation for jjurposes of taxation. Calling them by the same

name does not obliterate the essential differences between them, and

accordingly it is not insisted on in argument, as an objection to the

system that a railroad running through several counties is valued and

taxt'(l as a unit and by a special board organized for that purpose,

while other real estate is valued in eacli county by assessors. The

tirial point of objection seems to be reduced to this. In the case of

ordinary real estate, it is said, when the assessor has ma<le his valua-

tion, it is submitted to the board of supervisors, who may change the

viiluation, but not so as to increase it, without notice to the tax-payer,

and an (tpportunity for a formal heiiriiig upon ti-stimony to be adduced

under oath, and with a riglit of appeal on his part, first, to a county

juilge, and, again, if the amount of the tax is equal to fifty dollars, to

the Circuit Court. This is contrasted with thf proceeding in tlu^

ease of railroa<l propcirty before the board of railroad oommission(!rs,

in which it is alleged there is no notiee of an intended change in the

valuation returned by the company, and no ai)peal allowed if it is

increased.
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The discrimination, however, is apparent rather than real. An ex-

amination of the statutes shows, that the original valuation of the

assessor, in case of ordinary real estate, is conclusive upon the tax-

payer, no matter how unsatisfactory; and the appeal allowed is only

from the action of the board of supervisors in case they undertake to

increase the valuation made by the assessor. But in the case of

railroad property, no board has authority to increase the original

assessment made by the railroad commissioners, and there is, there-

fore, no case for an appeal similar to that of the owner of ordinary

real estate.

But were it otherwise, the objection would not be tenable. We
have already decided that the mode of valuing railroad property for

taxation under this statute is due process of law. That being so, the

provision securing the equal protection of the laws does not require,

in any case, an appeal, although it may be allowed in respect to other

persons, differently situated. This was expressly decided by this

court in the case of Missouri v. Lewis, 101 U. S. 22, 30. It was there

said by Mr. Justice Bradley, delivering the opinion of the court

and speaking to this point, that, " the last restriction, as to the equal

protection of the laws, is not violated by any diversity in the juris-

diction of the several courts as to subject-matter, amount, or finality

of decision, if all persons within the territorial limits of their respec-

tive juisdictions have an equal right, in like cases and under like cir-

cumstances, to resort to them for redress." The right to classify rail-

road property, as a separate class, for purposes of taxation, grows out

of the inherent nature of the property, and the discretion vested by

the constitution of the State in its legislature, and necessarily in-

volves the right, on its part, to devise and carry into effect a distinct

scheme, with different tribunals, in the proceeding to value it. If

such a scheme is due process of law, the details in which it differs

from the mode of valuing other descriptions and classes of property

cannot be considered as a denial of the equal protection of the laws.

We see no error in the several judgments of the Court of Appeals

of Kentucky in these cases, and they are accordingly

Affirvied.

KELLY V. PITTSBURGH.

104 United States, 78. 1881.

Error to the Supreme Court of the State of Pennsylvania

Me. Justice Miller delivered the opinion of the court

The plaintiff in error, James Kelly, is the owner of eighty acres

land, which, prior to the year 1867, was a part of the township of

Collins, in the county of Alleghany and State of Pennsylvania. Iil l(^\

W.



^-^A
the: legislative department. [chap. IV.

year the legislature passed an act by virtue of which, and the

bsequent proceedings uuder it, this township became a part of the

) jj^ ^ity of rittsburgh. Tlie authorities of the city assessed the land for

the taxes of the year 1874 at a sum which he asserts is enormously

K beyond its value, and almost destructive of his interest in the prop-

V erty. They are divisible into two classes; namely, those assessed

for State and county purposes by the county of Alleghany, within

i/* ^wliich Pittsburgh is situated, and those assessed by the city for city

pur[)Oses.

Kelly took an appeal, allowed by the laws of Teunsylvania, from the

original assessment of taxes to a board of revision, but with what

success does not distinctly appear. The result, however, was unsatis-

factory to him, and he brought suit in the Court of Common I'lens to

restrain the city from collecting the tax. That court dismissed the

bill, and the decree having been affirmed on appeal by the Supreme

lurt, he sued out this writ of error.

Tlie transcript of the record is accomi)anied by seven assignments

of error. All of them except two have reference to matters of which

this court has no jurisdiction. Those two, however, assail the decree

ik>\\ t\\jt ground that it violates rights guaranteed by the Constitution

(if/the United States. As the same points were relied on in the

^preme Court of the State, it becomes our duty to inquire whether

they are well founded, Thjey are as follows :
—

First, The Supreme Court of Pennsylvania erred in sustaining the

/^

/A^ authority of the city of Pittsburgh to assess and collect taxes from

\^
X 'complainant's farm lands for municipal or city purposes, such exer-

r^ //^^^cise of the taxing power being a violation of rights guaranteed to

it^ L him by article 5 of amendments to the Constitution of the United

/ /a States.

I
{J^ Second, The Supreme Court of Pennsylvania erred in sustaining

the autliority of tlie city of Pittsburgh to assess and collect taxes from

complainant's farm lands for municipal or city purposes, such exer-

\J^ cise of the taxing power being a violation of rights guaranteed to him

^ by art. 14, sect. 1, of tlie amendments to the Constitution of the

United States.

As regards the effect of the fifth amendmont of Mie Constitution, it

has always been held to be a restriction upon the powers of the Fed-

eral government, and to have no reference to the exercise of such

powers by the State governments. See Withers v. Puckley, 20 How.

84 ; Davidson v. New Orleans, 9G U. S. 97. We need, therefore, give

the lirst assignment no further consideration. Hut this is not ma-

terial, as the provision of sect. 1, art. 14, of tin; amendments relied

on in the second a.ssignment contains a ])rohibition on the ])ower of the

States in language almost identical with that of the fifth amendment.

That language is that " no State shall . . . tlepriveany jjcrson of life,

lilxTtv, or projjerty without due process of law."

Tlie main argument for the plaintiiT in error — the only one to
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which we can listen— is that the proceeding in regard to tlir liav^i ,

assessed on his hind deprives him of his property without due process ^i

of law.
'^'

It is not asserted that in the methods by which the value of his

land was ascertained for the purpose of this taxation there was any

departure from the usual modes of assessment, nor that the maniic

of apportioning and collecting the tax was unusual or materially dif

ferent from that in force in all communities where land is subject to,^

taxation. In these respects there is no charge that the method pur-

sued is not due process of law. Taxes have not, as a general rule, ii

this country since its independence, nor in England before that tini

been collected by regular judicial proceedings. The necessities of

government, the nature of the duty to be performed, and the custom

ary usages of the people, have established a different procedure

which, in regard to that matter, is, and always has been, due process

of law.

The tax in question was assessed, and the proper officers were pro

ceeding to collect it in this way.

The distinct ground on which this provision of the Constitution oi i^y
the United States is invoked is, that as the land in question is, andl^ fl

always has been, used as farm land, for agricultural use only, sub-

jecting it to taxation for ordinary city purposes deprives the plaintiff

in error of his property without due process of law. It is alleged,

and probably with truth, that the estimate of the value of the land

for taxation is very greatly in excess of its true value. Whether

this be true or not we cannot here inquire. We have so often de-

cided that we cannot review and correct the errors and mistakes of

the State tribunals on that subject, that it is only necessary to refer

to those decisions without a restatement of the argument on which

they rest. State Railroad Tax Cases, 92 U. S. 575 ; Kennard v.

Louisiana, Id. 480; Davidson v. New Orleans, 96 Id. 97; Kirtland v.

Hotchkiss, 100 Id. 491; Missouri v. Lewis, 101 Id. 22; National

Bank v. Kimball, 103 Id. 732.

But, passing from the question of the administration of the law of

Pennsylvania by her authorities, the argument is, that in the matter

already mentioned the law itself is in conflict with the Constitution.

It is not denied that the Legislature could rightfully enlarge the

boundary of the city of Pittsburgh so as to include the land. If this

power were denied, we are unable to see how such denial could be

sustained. What portion of a State shall be within the limits of a

city and be governed by its authorities and its laws has always been

considered to be a proper subject of legislation. How thickly or

how sparsely the territory within a city must be settled is one of

the matters within legislative discretion. Whether territory shall

be governed for local purposes by a county, a city, or a township

organization, is one of the most usual and ordinar.y subjects of State

legislation.
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It is urged, however, with much force, that land of this character,

which its owner has not laid off into town lots, but insists on using

for agricultural purposes, and through which no streets are run or

used, cannot be, even by the Legislature, subjected to the taxes of a

citv,— the water tax, the gas tax, the street tax, and others of similar

character. The reason for this is said to be that such taxes are for

the benefit of those in a city who own property within the limits

of such improvements, and who use or might use them if they

chose, while he reaps no such benefit. Cases are cited from the

higher courts of Kentucky and Iowa where this principle is asserted,

and where those courts have held that farm lands in a city are not

subject to the ordinary city taxes.

It is no part of our duty to inquire into the grounds on which those

courts have so decided. They are questions which arise between the

citizens of those States and their own city autliorities, and afford no

rule for construing the Constitution of the United States.

We are also referred to the case of Loan Association v. Topeka,

20 Wall. G55, which asserts the doctrine that taxation, though sanc-

tioned by State statutes, if it be not for a public use, is an unauthorized

taking of private property.

We are unable to see that the taxes levied on this property were

not for a public use. Taxes for schools, for the support of the poor,

for protection against fire, and for water-works, are the specified taxes

found in the list complained of. We think it will not be denied by

any one that these are public purposes in which the whole community

have an interest, and for which, by common consent, property owners

everywhere in this country are taxed.

There are items styled city tax and city buildings, which, in the

absence of any explanation, we must suppose to be for the good

government of the city, and for the construction of such buildings as

are necessary for municipal purposes. Surely these are all public

j)urposes; and the money so to be raised is for imblic use. No item

of the tax assessed against the jdaintiff in error is pointed out as

intended for any other than a public use.

It may be true that he does not receive the same amount of benefit

from some or any of these taxes as do citizens living in the heart of

the city. It probably is true, from the evidence found in this record,

that his tax bears a very unjust relation to the benefits received as

compared with its amount. Hut who can adjust with ])recise accuracy

the amount which each individual in an organized civil community

shall contril)ute to sustain it, or can insure in this respect absolute

ecjuality of burdens, and fairness in their distribution among tliose

who must bear them?
We cannot say judicially that Kelly received no benefit from the

city organization. These streets, if they do not jienetrate liis farm,

lead to it. The water-works will ])robably reach him some day, and

may be near enougli to him now to serve him on some occasion. The
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schools may receive his children, and in this regard he can be in no

worse condition than those living in the city who have no children,

and yet who pay for the support of the schools. Every man in a

county, a town, a city, or a State is deeply interested in the education

of the children of the community, because his peace and quiet, his

happiness and prosperity, are largely dependent upon the intelligence

and moral training which it is the object of public schools to sup-

ply to the children of his neighbors and associates, if he has none

himself.

The officers whose duty it is to punish and prevent crime are paid

out of the taxes. Has he no interest in maintaining them, because

he lives further from the court-house and police-station than some

others ?

Clearly, however, these are matters of detail within the discretion,

and therefore the power, of the law-making body within whose juris-

diction the parties live. This court cannot say in such cases, however

great the hardship or unequal the burden, that the tax collected for

such purposes is taking the property of the taxpayer without due

process of law.

These views have heretofore been announced by this court in the

cases which have been cited, and in McMillen v. Anderson, 95 U. S. 37.

In the case of Davidson v. New Orleans, 96 U. S. 97, the whole of

this subject was very fully considered, and we think it is decisive of

the one before us.
, \

Decree affirmed.

rORWOOD V. BAKER.

172 United States, 269. 1898.

Mk. Justice Harlan delivered the opinion of the com

This case arises out of the condemnation of certain lands for' tl

purpose of opening a street in the Village of Norwood, a municipjyir i^

corporation in Hamilton County, Ohio. L/^ Q\^ i
The particular question presented for consideration involves th^ J^jy^

validity of an ordinance of that Village, assessing upon the appellee's p<^,^^<jvr^|^

land abutting on each side of the new street an amount covering not -^^ ^
simply a sum equal to that paid for the land taken for the street/^ <^W^^
but, in addition, the costs and expenses connected with the condem-^

nation proceedings.

By the final decree of the Circuit Court of the United States it was^

adjudged that the assessment complained of was in violation of the

Fourteenth Amendment of the Constitution of the United States for-

bidding any State from depriving a person of property without due
y^M''

process of law; and the Village was perpetually enjoined from en->^

forcing the assessment. 74 Fed. Rep. 997. i i

/^^tx-^vA-'U V <fl^ Aj^a)kax J\.-d^^^ Xaaa^ lywvi-'vvviL^ -
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\^

-^rha^^esent appeal was prosecuted directlv to this court, because
the V;irse involved the construction aiul application of the Constitution

t<ff the United States.

It will conduce to a clear understanding of the case to ascertain the
.^^•owers of the Village under the constitution and statutes of Ohio,

\ and to refer somewhat in detail to the proceedings instituted for the
A,* opening of the street through appellee's property.

^\ ^
[It is not necessary here to set out provisions of the constitution

4/"
1 n^ o^^Ohio which are embodied in the opinion. It is sufficient to say

CA /C^iat in accordance with statutory provisions the expense of paying
^ j^ ^ for a strip of land through the property in question for the purpose
y^y"^ JS^ of opening a ])ublic street, together with the expenses of the proceed-

i^r^
I

» ing, was assessed upon the tract itself out of which the street had
'U^' been condemned, in accordance with the front foot measurement of

JL^ 1 the property abutting on the street.]

•
fji

'-\
\

1'he present suit was brought to

J^ ' .J. ^rVilla^e from enforcing the assessment in question against the abut-

as brought to obtain a decree restraining the

iLr ting property of the plaintiff,^ V # 1 yfs It was conceded that the d1^ ic was conceded inac tne defendant assessed back upon the plain-

ly
tiff's .300 feet of land upon either side of the strip taken (making (100

, i^^^^^ ill •'^11 of frontage upon the strip condemned) the above sum of

VV^ $2,21.^.58, payable in instalments, with interest at six per cent, the

tir^CJnstalraent being $354.97 and the last or tenth instalment .i?23o.l7,

sserning the same from year to year in an amount of about $13 per
annum; and the Village admitted that the assessment had been
plar-pd upon the tax duplicate, and sent to the county treasurer for

collection, as a. lien and rhnvfjc (ujaimt the ahnttiufj property owxiQiS.

y '

ji/^ by the plaintiff.

/Jr- jpr I'>ut the Village a.lleged that the appropriation jiroceedings and con-

p V »
JC^^'l"*'"^ assessment were all in strict conformity with the laws and

A| .y>7 statutes of the State of Ohio and in pursuance of due process of law
;

ij^ 1/ ' that the opening and extension of Ivenhoe Avenue constituted a pub-

\ J^ f[

^'^ improvement for which the abutting property was liable to assess-

Jf • hJ nicnt under the laws of Ohio ; that the counsel fees, witness fees and
-^''^-

,costs included in such total assessment were a i)art of the letritimato

'•*-l)enses of such improvement; and that in any event an exi)enso

laii boon incurred by the municipal corjjoration in opening the street

qual to the full amount of the said assessment, wliich is a proper
fjharge against the complainant's abutting ])n»perty."

It was agreed at the hearing of the present case Mial. the sum
awarderl by the verdict of the jury was paid to and received by the

)laintiff, and that it was that sinn, togetlier with tlie costs and
••barges, that the Village undertook to assess back u])on the land
upon «'itlier sirle of said strip of Imid.

The ])laintiff's suit [)rocoeded upon tin- giound, disfinetlv stated,

tliat tljc assessment in question was in violation of the Fourteenth
AnuMidmc-nt providing that no State shall deprive any person of prop-
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erty without due process of law nor deny to any porson'^witliiii its jj 0/^^/1^
jurisdiction tlie equal protection of the laws, as well as of the Bill of i/' jj^
Riglits of the constitution of Ohio. \ )S'

It has been adjudged that the due process of law prescribed by'Jt -J^-^
that Amendment requires compensation to be made or secured to the yr'^''*''^

owner when private property is taken by a State or under its author-
ity for public use. Chicago, Burlington, &c. Railroad v. Chicago, 166
U. S. 226, 241; Long Island Water Supply Co. ^•. Brooklyn, 166 U. S.
685, 695.

The taking of the plaintiff's land for the street was under the power
of eminent domain — a power which this court has said was the off-

spring of political necessity, and inseparable from sovereignty unless
denied to it by the fundamental law. Searl v. Lake County School
District, 133 U. S. 553, 562. But the assessment of the abutting prop-
erty for the cost and expense incui-red by the Village was an exercise
of the power of taxation. Except for the provision of the constitu-
tion of Ohio above quoted, the State could have authorized benefits

to be deducted from the actual value of the land taken, without vio-

lating the constitutional injunction that compensation be made for

private property taken for public use; for the benefits received could
be properly regarded as compensation pro tanto for the property ap-

propriated to public use. But does the exclusion of benefits from the
estimate of compensation to be made for the property actually taken
for public use authorize the public to charge upon the abutting prop-
erty the sum paid for it, together with the entire costs incurred in the
condemnation proceedings, irrespective of the question whether the
property was benefited by the opening of the street ?

Undoubtedly abutting owners may be subjected to special assess-

ments to meet the expenses of opening public highways in front of

their property — such assessments, according to well-established

principles, resting upon the ground that special burdens may be
imposed for special or peculiar benefits accruing from public improve-
ments. Mobile County v. Kimball, 102 U. S. 691, 703, 704 ; Illinois

Central Railroad v. Decatur, 147 U. S. 190, 202 ; Bauraan v. Ross,

167 U. S. 548, 589, and authorities there cited. And according to the

weight of judicial authority, the legislature has a large discretion in

defining the territory to be deemed specially benefited by a public

improvement, and which may be subjected to special assessment to

meet the cost of such improvements. In Williams v. Eggleston, 170

U. S. 304, 311, where the only question, as this court stated, was as

to the power of the legislature to cast the burden of a public improve-

ment upon certain towns, which had been judicially determined to be

towns benefited by such improvement, it was said :
" Neither can it

be doubted that, if the State constitution does not prohibit, the legis-

lature, sp-^aking generally, may create a new taxing district, determine

what territory shall belong to such district and what property shall be

considered as benefited by a proposed improvement."
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But the power of the legislature in these matters is not unlimited.

There is a point beyond whicli the legislative department, even when
exerting the power of taxation, may not go consistently with the

citizen's right of property. As already indicated, the principle un-

derlying special assessments to meet the cost of public improvements

is that the property upon which they are imposed is peculiarly bene-

fited, and therefore the owners do not, in fact, pay anything in excess

of what they receive by reason of such improvement. But tlie guar-

anties for the protection of private property would be seriously

impaired, if it were established as a rule of constitutional law, that

tlie imposition by the legislature upon particular private property of

the entire cost of a public improvement, irrespective of any peculiar

benetits accruing to the owner from such improvement, could not be

questioned by him in the courts of the country. It is one thing for

the legislature to prescribe it as a general rule that property abutting

on a street opened by the public shall be deemed to have been spe-

cially benefited by such improvement, and therefore should specially

contribute to the cost incurred by the public. It is quite a different

thing to lay it down as an absolute rule that such property, whether

it is in fact benefited or not by the opening of the street, may be

assessed by the front foot for a fixed sum representing the whole

cost of the improvement, and without any right in the property

owner to show, when an assessment of that kind is made or is about

to be made, that the sum so fixed is in excess of the benefits re-

ceived.

In our judgment, the exaction from the owner of private property

of the cost of a public improvement in substantial excess of the spe-

cial benefits accruing to him is, to the extent of such excess, a taking,

under the guise of taxation, of private property for public use with-

out compensation. We say " substantial excess," because exact

equality of taxation is not always attainable, and for that reason the

excess of cost over special benefits, unless it be of a material char-

acter, ought not to be regarded by a court of equity when its aid is

invoked to restrain the enforcement of a special assessment.

In Illinois C-ntral Railroad v. Decatur, 147 U. S. 100, 202,—
where it wius held that a prcn'ision in the charter of a raihoail com-

pany exempting it from taxation did not exempt it from a municipal

assessment imposed up<m its land for grading and paving a street,

—

the decision rested upon the ground that a special assessment pro-

ceeds on the theory that the proj)erty charged therewith derives an

increased value from the improvement, ''the enhancement in value

being the consideration for the charge."

[portions of the opinion arc omitted which cite and discuss the

authorities at length.]

It will not escajx^ observation that if the entire cost incurred by a

municii)al corporation in (;on(lemning land for the jjiirpose of opening

or extending a street can be assessed buck ui)om the abutting property,
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without inquiry in any form as to the special benefits received by tlie

owner, the result will be more injurious to the owner than if he had

been required, in the first instance, to open the street at his own cost,

without compensation in respect of the land taken for the street; for,

by opening the street at his own cost, he might save at least the

expense attending formal proceedings of condemnation. It cannot

be that any such result is consistent with the principles upon which

rests the power to make special assessments upon property in order

to meet the expense of public improvements in the vicinity of such

property.

The views we have expressed are supported by other adjudged

cases, as well as by reason and by the principles which must be rec-

ognized as essential for the protection of private property against the

arbitrary action of government. The importance of the question

before us renders it appropriate to refer to some of those cases.

If the principles announced by the authorities above cited be

applied to the present case, the result must be an affirmance of the

judgment.

We have seen that, by the Revised Statutes of Ohio relating to

assessments, the Village of Norwood was authorized to place the cost

and expense attending the condemnation of the plaintiff's land for a

public street on the general tax list of the corporation, section 2263

;

but if the Village declined to adopt that course, it was required by-

section 2264 to assess such cost and expense "on the abutting and

such adjacent and contiguous or other benefited lots and lands in the

corporation, either in proportion to the benefits which may result

from the improvement or according to the value of the property as-

sessed, or by the front foot of the property bounding and abutting

upon the improvement;" while by section 2271, whenever any

street or avenue was opened, extended, straightened or widened, the

special assessment for the cost and expense, or any part thereof,

''shall be assessed only on the lots and lands bounding and abutting

on such part or parts of said street or avenue so improved, and shall

include of such lots and lands only to a fair average depth of lots in

the neighborhood." It thus appears that the statute authorizes a

special assessment upon the bounding and abutting property by the

front foot for the entire cost and expense of the improvement, with-

out taking special benefits into account. And that was the method

pursued by the Village of Norwood. The corporation manifestly

proceeded upon the theory that the abutting property could be made

to bear the whole cost of the improvement, whether such property

was benefited or not to the extent of such cost.

It is said that a court of equity ought not to interpose to prevent

the enforcement of the assessment in question, because the plaintiff

did not show nor offer to show by proof that tlie amount assessed

upon her property was in excess of the special benefits accruing to it
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by reason of the opening of the street. This suggestion implies that

if the proof liad showed an excess of cost incurred in opening the

street over the special benefits accruing to the abutting property, a
decree might properly have been made enjoining the assessment to

the extent simply tliat such cost exceeded the benefits. We do not

concur in this view. As the pleadings show, the Village proceeded

upon the theory, justified by the words of the statute, that the entire

cost incurred in opening the street, including the value of the prop-

erty appropriated, could, when the assessment was by the front foot,

be put upon the abutting property, irrespective of special benefits.

The assessment was by the front foot and for a specific sum repre-

senting such cost, and that sum could not have been reduced under
the ordinance of the Village even if proof had been made that the

costs and expenses assessed upon the abutting property exceeded

the special benefits. The assessment was in itself an illegal one

because it rested upon a basis that excluded any consideration of

biMiefits. A decree enjoining the whole assessment was therefore the

only appropriate one.

The present case is not one in which— as in most of the cases

brought to enjoin the collection of taxes or the enforcement of special

assessments— it can be plainly or clearly seen, from the showing

made by tiie pleadings, that a particular amount, if no more, is due

from the plaintiff, and which amount should be paid or tendered

before equit}- would interfen;. It is rather a case in which the entire

assessment is illegal. In such a case it was not necessary to tender,

as a condition of relief being granted to the plaintiff, any sum as

representing what she supposed, or might guess, or was willing to

concede, was the excess of cost over any benefits accruing to the

propert}'. She was entitled, without making such a tender, to ask a

court of equity to enjoin the enforcement of a I'ule of assessment

that infriTiged upon lier constitutional rights. In our judgment the

Circuit Court ]>roperly enjoined tlie enforcement of tlie assessment

as it was, without going into j)r<)ofs as to the excess of the cost of

opening the street over special benefits.

It should be observed that the decree did not relieve the abutting

property from lial)ility for such amount as could be properly assessed

against it. Its legal effect, as we now adjudge, was only to prevent

the enforcement of the particular assessment in ipiestion. It left

the Village, in its discretion, to take such steps as were within its

power to take, either und(;r existing statutes, or under any authority

that might thereafter be conferred njjon it, to make a new assessment

upon the plaint ill's abutting property for so iinich of the expense of

ojiening th(! street as was found upon due and proper intjuiry to be

erpial to the special l)enefits accruing to the property. l'>y the decree

reiiflered the court avoided tiic performance of functions a])pertaining

to an assessing tribunal or body, and left the subject under the con-
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trol of the local authorities designated by the State. Such a decree

was more appropriate than one enjoining the assessment to such

extent as, in the judgment of the Circuit Court, the cost of the

improvement exceeded the special benefits. The decree does not

prevent the Village, if it has or obtains power to that end, from pro-

ceeding to make an assessment in conformity with the view indicated

in this opinion, namely : That while abutting property may be spe-

cially assessed on account of the expense attending the opening of a

public street in front of it, such assessment must be measured or

limited by the special benefits accruing to it, that is, by benefits that

are not shared by the general public; and that taxation of the abut-

ting property for any substantial excess of such expense over special

benefits will, to the extent of such excess, be a taking of private

property for public use without compensation.

We have considered the question presented for our determination

with reference only to the provisions of the National Constitution.

But we are also of opinion that, under any view of that question dif-

ferent from the one taken in this opinion, the requirement of the

constitution of Ohio that compensation be made for private property

taken for public use, and that such compensation must be assessed

" without deduction for benefits to any property of the owner," would

be of little practical value if, upon the opening of a public street

through private property, the abutting property of the owner, whose

land was taken for the street, can, under legislative authority, be

assessed not only for such amount as will be equal to the benefits

received, but for such additional amount as will meet the excess of

expense over benefits.

The judgment of the Circuit Court mttst be affirmed, iqjon the

ground that the assessment against tlte plaintiff ^s abutting

property was under a rule which excluded any inquiry as to

special benefits, and the necessary ojjeration of which was, to

the extent of the excess of the cost of opening the street in ques-

tion over any special benefits accruing to the abutting property

therefrom, to take private property for jrublic use without cotn-^

pensation ; and it is so ordered?-

P^

1 Mr. Justice Brewer delivered a dissenting opinion.

Mr Justice Shiras also disseuted.

Mr. Justice Gray and
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VEAZIE BANK v. FEXXO.

8 Wallace, 533. 1869.

[This suit \vas.brought in the United States Circuit Court for Maine
by the B;ink, a corporation chartered by the State of Maine, against

defendant as United States Internal Revenue Collector, to recover a

sum of money paid by the Bank under protest as a tax on its circula-

tion under the provisions of act of Congress of July 13, 1860, § 9,

14 Stat. 146. The judges of the Circuit Court certified a division of

opinion as to tiie constitutionality of the provision.]

^Ik. Chief Justice Chase delivered the opinion of the court.

[The portions of the opinion in which it is decided that the pro-

vision was not unconstitutional as a direct tax, nor as a Federal tax on

a State franchise, are omitted.]

It cannot be doubted that under the Constitution the power to pro-

vide a circulation of coin is given to Congress. And it is settled by
the uniform practice of the government and by repeated decisions,

that Congress may constitutionally authorize the emission of bills of

credit. It is nut important here to decide whether the quality of

legal tender, in payment of debts, can be constitutionally imparted to

these bills ; it is enough to say that there can be no question of the

power of the government to emit them; to make them receivable

in payment of debts to itself; to tit them for use by those who
see fit to use them in all the transactions of commerce; to provide

for their redemption; to njake them a currency, uniform in value

and description, and convenient and useful for circulation. These
powers, until recently, were only partially and occasionally exercised.

Lately, liowever, they have been called into full activity, and Congress

has uinlertaken to supply a currency for the entire country.

The methods adopted for the suj)ply of this currency were briefly

exjdained in the first part of this opinion. It now consists of coin,

of United Stat<-'3 notes, and of the notes of the national banks. Both

descriptions of not<;s may be ])roperly described as bills of credit, for

both are furnished l)y the governmtMit; botli are issued on the credit

of the government; and the government is responsible for the re-

demption of both; primarily as to the first description, and imme-
diately upon (h.'fanlt of the bank, as to the second. When these bills

shall be niad»^ convertible into coin, at the will of the holder, this

currency will jxirhaps satisfy the wants of the community, in respect

to a circulating medium, xs perfectly as any mixed currency that can

l>e devis(;d.

I

Having thus, in tin; exercise of undisputed constitutional jiowers,

undertaken to provide a currfMicy for the whole (U)untry, it cannot be

questioned that Congress niay, constitutionally, stuuire the benefit of

it to the people by ap{)ropriato legislation. To this end, Congress has



SECT. I. e.] POLLOCK V. FARMERS' LOAN AND TRUST CO. 223

denied the quality of legal tender to foreign coins, and lias provided by
law against the imposition of counterfeit and base coin on the coumm-
nity. To the same end, Congress may restrain, by suitable enact-

ments, the circulation as money of any notes not issued under its

own authority. Without tliis power, indeed, its attempts to secure a

sound and uniform currency for the country must be futile.

Viewed in this light, as well as in the other light of a duty on con-

tracts or property, we cannot doubt the constitutionality of the tax
under consideration.^

/.

e. Direct Taxes.

POLLOCK V. FARMERS' LOAN AND TRUST COMPANY

157 United States, 429; and 158 United States, 601.

[This suit was brought in the Circuit Court of the United States \

for the Southern District of New York by Pollock and others as/

stockholders in defendant company, and in behalf of all the stock-

holders, to restrain that company from paying to the United States

a tax on its income according to the provisions of sees. 27 to 37
of act of Congress of Aug. 15, 1894, relating to the collection of

an income tax. It was alleged that the income of the company was
derived from real estate, bonds and stocks of corporations, and
municipal bonds. On demurrer to plaintiff's bill the question was
argued whether the statutory provisions in question were unconsti-

tutional in view of the third clause of sec. 2 and the fourth clause

of sec. 9 of art. 1 of the Constitution relating to the levy and
apportionment of direct taxes by Congress. The demurrer was sus-

tained and the bill dismissed, whereupon com])lainant appealed to

this court, and it was held by a majority of the judges that the stat

ute was unconstitutional so far as it levied a tax on the rents or in

come of real estate. On other questions involved the judges who
heard the argument were equally divided in opinion (157 U. S.

429). A rehearing was subsequently granted by the court and the

following opinion was delivered (158 U. S. 601).]

Mr. Chief Justice Fuller delivered the opinion of the court

Whenever this court is required to pass upon the validity of an ^
act of Congress as tested by the fundamental law enacted by the/^ ^ .

people, the duty imposed demands in its discharge the utmost \j*^\^ ,^jy
deliberation and care, and invokes the deepest sense of responsi- J^v

1 Mr. Justick

Davis concurred.

Nelson delivered a dissenting opinion, in whicli Mr. JisticBi .r^
<Jt
^

^y y\^

^-^rZy--
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bility. Ami this is especially so when the question involves the

exercise of a great governmental power, and brings into considera-

tion, as vitally affected by the decision, that complex system of

government, so sagaciously framed to secure and perpetuate "an in-

destructible Union, composed of indestructible States."

"We have, therefore, with an anxious desire to omit nothing which
might in any degree tend to elucidate the questions submitted, and
aided by further able argujnents embodying the fruits of elaborate

research, carefully reexamined these cases, with the result that,

while our former conclusions remain unchanged, their scope must be

enlarged by the acceptance of their logical consequences.

The very nature of the Constitution, as observed by Chief Justice

Marshall, in one of his greatest judgments, "requires that only its

great outlines should be marked, its important objects designated,

and the minor ingredients which compose those objects be deduced

from the nature of the objects themselves." " In considtring this

question, then, we must never forget, that it is a Constitution that

we are exj'ounding." McCuUoch v. ]\[aryland, 4 Wheat. SIG, 407.

As heretofore stated, the Constitution divided Federal taxation

into two great classes, the class of direct taxes, and the class of

duties, imposts, and excises; and prescribed two rules which quali-

fied the grant of power as to each class.

The power to lay direct taxes apportioned among the several

States in proportion to their representation in the popular branch of

Congress, a representation based on ])opulation as ascertained bv the

census, was plenary and absolute; but to lay direct taxes without

apportionment was forbidden. The ]»ower to lay duties, imposts,

and excises was subject to the qualiiication that the imposition must

be uniform throughout the United States.

Our ])revious decision was confined to tlio consideration of the

validity of tlie tax on the income from real estate, and on the income

from municipal bonds. Tlie rpiestion thus limited was whether such

taxation was direct or not, in the meaning of the Constitution; and

the court went no farther, as to the tax on the income from real

estate, than to hold that it fell within the same class as the source

whence the income was derived, tliat is, that a tax upon the realty

and a tax upon the receipts therefrom were alike direet; while as to

the income from niunicii)al bonds, that could not be taxed because of

want of power to tax the source, and no reference was made to the

nature of tlie tax as being direct or imlireet.

We are now ])ermitte(l to brf)ad(Mi the field of in(|uirv, and t(t de-

termine to whif'h of the two great classes a tax upon a ])erson'3

entire income, whether derived from rents, or ])rodu('.ts, or other-

wise, of r(*al estate, or finm bonds, stocks, or .other forms of personal

prf)perty, behuigs; and w(? an^ unable; to conelude that tlu; enforced

Hubtraetion from tlie yield of all the owner's real or personal prop-

erty, in the manner jirescribed, is so dilTi-renl from a lax nium the
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property itself, that it is not a direct, but an indirect tax, in the

meaning of the Constitution.

The words of the Constitution are to be taken in their obvious

sense, and to have a reasonable construction. In Gibbons v. Ogden,
Mr. Chief Justice Marsliall, with his usual felicity, said: "As men,
whose intentions require no concealment, generally employ the

words which most directly and aptly express the ideas they intend

to convey, the enlightened patriots who framed our Constitution,

and the people who adopted it, must be understood to have employed
words in their natural sense, and to have intended what they have
said." 9 Wheat. 1, 188. And in Rhode Island v. Massachusetts,

where the question was whether a controversy between two States

over the boundary between them was within the grant of judicial

power, Mr. Justice Baldwin, speaking for the court, observed: "The
solution of this question must necessarily depend on the words of

the Constitution; the meaning and intention of the convention

which framed and proposed it for adoption and ratification to the

conventions of the people of and in the several States; together

with a reference to such sources of judicial information as are re-

sorted to by all courts in construing statutes, and to which this

court has always resorted in construing the Constitution." 12 Pet.

657, 721.

We know of no reason for holding otherwise than that the words
"direct taxes," on the one hand, and "duties, imposts and excises,"

on the other, were used in the Constitution in their natural and
obvious sense. Nor, in arriving at what those terms embrace, do

we perceive any ground for enlarging them beyond, or narrowing

them within, their natural and obvious imjDort at the time the Con-
stitution was framed and ratiiied.

And, passing from the text, we regard the conclusion reached as

inevitable, when the circumstances which surrounded the conven-

tion and controlled its action and the views of those who framed and

those who adopted the Constitution are considered.

AVe do not care to retravel ground already traversed; but some
observations may be added.

In the light of the struggle in the convention as to whether or not

the new Nation should be empowered to levy taxes directly on the

individual until after the States had failed to respond to requisi-

tions — a struggle which did not terminate until the amendment to

that effect, proposed by Massachusetts and concurred in by South

Carolina, New Hampshire, New York, and Rhode Island, had been

rejected— it would seem beyond reasonable question that direct

taxation, taking the place as it did of requisitions, was i)urposely

restrained to apportionment according to representation, in order

that the former system as to ratio might be retained, while the mode
of collection was changed.

This is forcibly illustrated by a letter of !Mr. IMadison of J:\nuai-y

15
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29, 1789, recently published (by Mr. Woitliington C. Ford in The

Nation, April 25, 1895; republished in 51 Albany Law Journal,

292), written after the ratification of the Constitution, but before

the organization of the government and the submission of the pro-

posed amendment to Congress, which, while opposing the amend-

ment as calculated to impair the power, only to be exercised in

extraordinary emergencies, assigns adequate ground for its rejec-

tion as substantially unnecessary, since, he says, "every State which

chooses to collect its own quota may always i)revent a Federal collec-

tion, by keeping a little beforehand in its finances, and making its

payment at once into the Federal treasury."

The reasons for the clauses of the Constitution in respect of direct

taxation are not far to seek. The States, respectively, possessed

plenary powers of taxation. They could tax the property of their

citizens in such manner and to such extent as they saw fit; they had

unrestricted powers to impose duties or imposts on imports from

abroad, and excises on manufactures, consumable commodities, or

otherwise. They gave up the great sources of revenue derived from

commerce; they retained the concurrent power of levying excises,

and duties if covering anything other than excises; but in respect of

them the range of taxation was narrowed by the power granted over

interstate commerce, and by the danger of being put at disadvan-

tage in dealing with excises on manufactures. They retained the

power of direct taxation, and to that thoy looked as their cliief

resource; but even in respect of that, they granted the concurrent

power, and if the tax were placed by both governments on the same

subject, the claim of the United States had preference. Therefore,

they did not grant the power of direct taxation without regard to

their own conditicm and resources as States; but they granted the

power of apportioned direct taxation, a i)Ower just as efficacious to

serve the needs of the general government, but securing to the

States the opportunity to pay the amount apportioned, and to re-

coup from their own citizens in the most feasildc way, and in har-

mony with tlieir systems of local self-government. If, in tiie

clianges of wealth and population in particular States, apportion-

ment^ l)roduced iiie()uality, it was an inequality stipulated for, just

as the equal ropresentation of tlie States, however small, in the

Senate, was stipulated for. Tin; Constitution ordains atlirmatively

that each State shall have two members of that body, and negatively

that no State shall by amendment be d('i)rived of its equal suffrage

in the Senate without its consent. The Constitution ordains affirm-

atively that representatives and direct taxes shall be apportioned

among the several States according to numbers, and negatively that

n(^ direct tax shall be laid unless in proportion to tlio enumeration.

The founders anticipated tliat the expenditures of the States,

their counties, cities, and towns, would chiefly be met by direct

taxation on accumul.ited property, while they expeete.l that those



SECT. I. c] POLLOCK V. FARMERS' LOAN AND TRUST CO. 227

of the Federal goverunient would be for the most part met by in-

direct taxes. And in order that the power of direct taxation by the
general government should not be exercised, except on necessity;

and, when the necessity arose, should be so exercised as to leave tlie

St;ites at liberty to discharge their respective obligjitions, and should
not be so exercised, unfairly and discriminatingly, as to particular

States or otherwise, by a mere majority vote, possibly of those
whose constituents were intentionally not subjected to any part of
the burden, the qualified grant was made. Those who made it knew
that the power to tax involved the power to destroy, and that, in

the language of Chief Justice Marshall, in McCulloch v. Maryland,
"the only security against the abuse of this power is found in the
structure of the government itself. In imposing a tax, the legisla-

ture acts upon its constituents. This is, in general, a sufficient

security against erroneous and oppressive taxation." 4 Wheat. 428.
And they retained this security by providing that direct taxation
and representation in the lower house of Congress should be adjusted
on the same measure.

Moreover, whatever the reasons for the constitutional provisions,

there they are, and they appear to us to speak in plain language.

It is said that a tax on the whole income of property is not a
direct tax in the meaning of the Constitution, but a duty, and, as

a duty, leviable without apportionment, whether direct or indirect.

We do not think so. Direct taxation was not restricted in one
breath, and the restriction blown to the winds in another.

Cooley (On Taxation, p. 3) says that the word "dutt/^- ordinarily

"means an indirect tax imposed on the importation, exportation or

consumption of goods;" having "a broader meaning than custom,

which is a duty imposed on imports or exports;" that "the term
impost also signifies any tax, tribute or duty, but it is seldom applied

to any but the indirect taxes. An excise duty is an inland impost,

levied upon articles of manufacture or sale, and also upon licenses to

pursue certain trades or to deal in certain commodities."
In the Constitution, the words "duties, imposts and excises" are

put in antithesis to direct taxes. Gouverneur Morris recognized this

in his remarks in modifying his celebrated motion, as did Wilson in

approving of the motion as modified. 5 Ell. Deb. (Madison Papers)
302. And Mr. Justice Story, in his Commentaries on the Constitu-
tion, (§ 952,) expresses the view that it is not unreasonable to pre-

sume that the word "duties " was used as equivalent to "customs"
or '• imposts " by the framers of the Constitution, since in other
clauses it was provided that ''No tax or duty shall be laid on arti-

cles exported from any State," and that "No State shall, without
the consent of Congress, lay any imposts or duties on inqjorts or

exports, except what may be absolutely necessnry for executing its

inspection laws;" and he refers to a letter of yiv. Madison tn ^fr.

Cabell, of September 18, 1828, to that efftct. 3 Madison's Writ-
ings, 636.
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In this connection it may be useful, though at the risk of repeti-

tion, to refer to the views of Hamilton and Madison as thrown into

relief in tlie pages of the Federalist, and in respect of the enactment

of the carriage tax act, and again tt) briefly consider the Hyltou

case, 3 Dall. 171, so much dwelt on in argument.

The act of June 5, 1794, c. 45, 1 Stat. 373, laying duties ujwn

carriages for the conveyance of persons, was enacted in a time

of threatened war. Bills were then pending in Congress to increase

the military force of the United States, and to autliorize increased

taxation in varitms directions. It was, therefore, as much a })art of

a system of taxation in war times, as was the income tax of the war

of the Rebellion. The bill passed the House on the twenty-ninth of

May, apparently after a very short debate. Mr. ISladison and ]\Ir.

Ames are the only speakers on that day reported in the Annals.

"Mr. ]\Iadison objected to this tax on carriages as an unconstitu-

tional tax; antl, as an unconstitutional measure, he would vote

against it." Mr. Ames said: "It was not to be wondered at if he,

coming from so different a part of the country, should have a differ-

ent idea of this tax from the gentleman who spoke last. In Mas-

sachusetts, this tax had been long known; and there it was called

an excise. It was difficult to define whether a tax is direct or

not. He had satisfied himself that this was not so."

On the first of June, 17'.»4, Mr. Madison wrote to :Mr. Jefferson:

"The carriage tax, which only .stru(;k at the Constitution, has passed

the House of Representatives." 3 .Madison's Writings, 18. The

bill then went to the Senate, where, on the third day of .June, it

" was considered and adopted," and on the following day it received

the signature of President Washington. On the same third day

of June the Senate considered "an act laying certain duties ujjon

siuiff and refined sugar;" "an aet making further provisions for

securing and colleeting the duties on foreign and domestic distilled

spirits, stills, wines, and teas;" "an act for the more effectual pro-

tection of the Southwestern frontier;" "an act laying additional

duties on goods, wares, and merchandise, ete. ;" "an act laying

duties on licenses for selling wines and foreign distilled spirituous

liquors by retail;" and "an act laying duties on pro[)erly sold at

auction."

It appears then that Mr. Madison regarded the carriage tax bill as

unconstitutional, and accordingly gave his vote against it, although

it was to a large extent, if not altogether, a war meas\ire.

Where did Mr. Hamilton stand? .\t that time he w:is Seeretary

of the Treasury, and it may therefore be assumeil, witlumt jiroof,

that he favored th.- legislation. I'.ut upon what ground? He must,

of course, have eoine to the conclusion that it was not a direct tax.

Did lie agree with I'isher Ames, his personal and political frifMid,

that the tax was an excise? The evidence is overwhelming that he

did.
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In the thirtieth number of the Federalist, after depicting the help-

less and hopeless condition of the country growing out of the in-

ability of the confederation to obtain from tJie States the moneys
assigned to its expenses, he says: "The more intelligent adversaries

of the new Constitution admit the force of this reasoning; but they

qualify their admission, by a distinction between what they call

internal and external taxations. The former they would reserve to

the State governments; the latter, which they explain into commer-
cial imposts, or rather duties on imported articles, they declare

themselves willing to concede to the Federal head," In the thirty-

sixth number, while still adopting the division of his o})ponents, he
says: "The taxes intended to be comprised under the general de-

nomination of internal taxes, may be subdivided into those of the

direct a,ndi t\\o&Q oi t\\Q indirect km({. . . . An to iYiQloXXer, by which
must be understood duties and excises on articles of consiimpfioji , one

is at a loss to conceive, what can be the nature of tlie difficulties

apprehended." Thus we find Mr. Hamilton, while writing to induce

the adoption of the Constitution, Jirst, dividing tlie power of taxa-

tion into external and internal, putting into the former the power
of imposing duties on imported articles and into the latter all re-

maining powers; and. second, dividing the latter into direct and
indirect, putting into the latter, duties and excises on articles of

consumption.

It seems to us to inevitably follow that in Mr. Hamilton's judg-

ment at that time all internal taxes, except duties and excises on

articles of consumption, fell into the category of direct taxes.

Did he, in supporting the carriage tax bill, change his views in

this respect ? His argument in the Hylton case in support of the

law enables us to answer this question. It was not reported by
Dallas, but was published in 1851 by his son in the edition of all

Hamilton's writings except the Federalist. After saying that we
shall seek in vain for any legal meaning of the respective terms

"direct and indirect taxes," and after forcibly stating the impossi-

bility of collecting the tax if it is to be considered as a direct tax,

he says, doubtingly: "The following are presumed to be the only

direct taxes. Ca])itation or poll taxes. Taxes on lands and build-

ingS; General assessments, whether on the wliole property of indi-

viduals, or on their whole real or personal estate; all else must.

o

f

"necessity be considered as indirect taxes ." ^^ Duties, imposts and
excises appear to be contradistinguished from taxes." " ff the mean-
ing of the word excise is to be sought in the British statutes, it will

be found to include the duty on carriages, whieli is tliere considered

as an excise." " Where so important a distinction in the Constitu-

tion is to be realized, it is fair to seek the meaning of terms in the

statutory language of that country from which our jurisprudence is

derived." 7 Hamilton's Works, 848. Mr. Hamilton therefore

clearly supported the law which Mr. Madison opposed, for the same

^<^.
V'^

^
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reason that his friend Fisher Ames did, because it was an excise,

and as such was specitically compreiiendjid by the Constitution. Any
loose expressions in detinition of the word "direct," so far as con-

flicting with liis well-considered views in the Federalist, must be

regarded as the liberty which the advocate usually thinks himself

entitled to take with his subject. He gives, however, it appears to

us, a definition wliich covers the question before us. A tax upon

one's whole income is a tax upon the annual receipts from his

whole pro^icrty, and as such falls within the same class as a tax

upon that property, and is a direct tax, in the meaning of the Con-

stitution. And Mr. Hamilton in his report on the public credit, in

referring to contracts with citizens of a foreign country, said

:

"This principle, which seems critically correct, would exempt as

well the income as the capital of the property. It protects the

use, as effectually as the thing. AVhat, in fact, is property, but

a fiction, without the beneficial use of it ? In many cases, indeed,

the income or annuity is the property itself." 3 Hamilton's Works,

34.

We think there is nothing in the Hvlton case [3 Dall. 171] in con-

flict with the foregoing. The case is badly reported. The report

does not give the names of both the judges before whom the case was

argued in the Circuit Court. The record of that court shows that Mr.

Justice Wilson was one and District Judge Griffin of Virginia was the

other. Judge Tucker in his appendix to the edition of I^lackstone

published in 1803, (Tucker's Blackstone, vol. 1, part 1, p. 294,) says

:

"The question was tried in this State^ in the case of United States

V. Hylton, and the court being divided in opinion, was carried to tlie

Sujjreme Court of the United States by consent. It was there argued

by tlie proposer of it, (the first Secretary of the Treasury,) on btdialf

of the United States, and by the present Chief Justice of the United

States, on behalf of the defendant. Each of those gentlemen was

sui)posed to liave defended his own jjrivatc opinion. That of the

Sccretarv of the Treasury ))revaih'd, and the tax was afterwards sub-

mitted to, universally, in Virginia.''

We are not informed whether Mr. Marshall participated in the two

days' hearing at Richmond, and there is nothing of record to indi-

cate that he appeared in the case in tliis court; but it is quite jn-ob-

ablc tliat Judge Tucker was aware of tlie o]iinif)n whicli he

entertained in regard to the matter.

Mr. Hamilton's argument is left out of tiic report, and in j)lace oi

it it is said that the argument turned entirely ui)on tlie point

whether tlie tax was a direct tax, while his brief shows that, so far

as he was concerned, it turned ii])on the point whether it was an

excise, and therefore not a direc't tax.

Mr. Justice Chase thought that the tax was a tax on ex|tense, be-

caiise a carriage was a consumable commodity, and in that view the

tax uu it was on the expense of the owner. He expressly declined
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to give an opinion as to wliat were the direet taxes contemplated by
the Constitution. Mr. Justice Paterson said: "All taxes on expenses

or consumption are indirect taxes; a tax on carriages is of this kind."

He quoted copiously from Adam Smith in support of his conclusions,

although it is now asserted that the justices made small account of

that writer. Mr. Justice Iredell said: "There is no necessity, or

proi)riety, in determining what is or is not, a direct, or indirect, tax,

in all cases. It is sufficient, on the present occasion, for the court

to be satisfied, that this is not a direct tax contemplated by the

Constitution."

What was decided in the Hylton case was, then, that a tax on

carriages was an excise, and, therefore, an indirect tax. The con-

tention of Mr. Madison in the House was only so far disturbed by it,

that the court classified it where he himself would have held it con-

stitutional, and he subsequently as President approved a similar

act. 3 Stat. 40. The contention of Mr. Hamilton in the Federalist

was not disturbed by it in the least. In our judgment, the construc-

tion given to the Constitution by the authors of the Federalist (the

five numbers contributed by Chief Justice Jay related to the danger

from foreign force and influence, and to the treaty-making power)

should not and cannot be disregarded.

The Constitution prohibits any direct tax, unless in proportion to

numbers as ascertained by the census; and, in the light of the cir-

cumstances to which we have referred, is it not an evasion of that

prohibition to hold that a general unapportioned tax, imposed upon
all property owners as a body for or in respect of their property, is

not direct, in the meaning of the Constitution, because confined to

the income therefrom ?

Whatever the speculative views of political economists or revenue

reformers may be, can it be properly held that the Constitution,

taken in its plain and obvious sense, and with due regard to the

circumstances attending the formation of the government, authorizes

a general unapportioned tax on the .products of the farm and the

rents of real estate, although imposed merely because of ownership

and with no possible means of escape from payment, as belonging

to a totally different class from that which includes the property

from whence the income proceeds ?

There can be but one answer unless the constitutional restriction

is to be treated as utterly illusory and futile, and the object of its

framers defeated. We find it impossible to hold that a fundamental

requisition, deemed so important as to be enforced by two provisions,

one affirmative and one negative, can be refined away by forced dis-

tinctions between that which gives value to property, and the prop-

erty itself.

Nor can we perceive any ground why the same reasoning does not

apply to capital in personalty held for the purpose of income or

ordinarily yielding income, and to the income therefrom. All tlie
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real estate of the country, and all its invested personal property, are

open to the direct operation of the taxing power if an apportionment

be juude according to the Constitution. The Constitution does not

say that no direct tax shall be laid by apportionment on any other

property than land; on tiie contrary, it forbids all unapportioned

direct taxes; and we know of no warrant for excepting personal

property from the exercise of the power, or any reason why an a])por-

tioned direct tax cannot be laid and assessed, as !Mr. Gallatin said

in liis report when Secretary of the Treasury in 1812, "upon the

same objects of taxation on which the direct taxes levied under tlie

authority of the State are laid and assessed."

Personal property of some kind is of general distribution; and so

are incomes, tliough the taxable range thereof might be narrowed

through large exemptions.

Tlie Congress of the Confederation found the limitation of the

sources of the contril)Utions of the States to "land, and the build-

ings and improvements tliereon," by the eighth article of July 0,

1778, so objectionable that the article was amended April 28, 1783,

so that the taxation should be apportioned in proportion to the whole

number of white and other free citizens and inhabitants, including

those bound to servitude for a term of years and tliree-fifths of all

other persons, except Indians not paying taxes; and i\Iadison, Ells-

worth, and Hamilton in their address, in sending the amendment to

the States, said: "Tliis rule, although not free from objections, is

liable to fewer than any other that could be devised." 1 Ell. Deb.

*J3, 95, 98.

Nor are we impressed with tlie contention tliat, because in the

four instances in which tlie j)ower of direct taxation has been exer-

cised, Congress did not see fit, for reasons of expediency, to levy a

tax upon personalty, this amounts to such a practical construction

of the Constituti(^u that the power did not exist, that we must regard

ourselves bound by it. We should regret to be compelled to hold

the powers of the general government thus restricted, and certainly

cannot acc^ede to the idea that the Constitution has become weakened

bv a jtarticular course of inat^tion under it.

The stress of the argument is thrown, however, on the assertion

that an income tax is not a j)ro])erty tax at all; that it is not a real

estate tax, or a crop tax, or a bond tax ; that it is an assessment upon

the taxpayer on account of his m()ney-s[)en(ling power as shown by

liis revenue for the year preceding the assessment; that rents re-

ceivcul, crops harvested, interest collecteil, have lost all connection

with their origin, and although once not taxable have become

transmuted in their new form into taxable subject-matter; in other

wonls, that inconu! is taxable irrespectivt; of the sounu) from whence

it is derived.

This was the view entertaine<l by Mi-. I'itt. as expressed in his

celebrated speech on introducing his income tax law of 179'.l, and he
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did not hesitate to carry it to its logical conclusion. The English

loan acts provided that the public dividends should be paid "free of

all taxes and charges whatsoever;" but Mr. Pitt successfully con-

tended that the dividends for tlie purposes of the income tax were

to be considered sini[)ly in relatiun to the recipient as so much
income, and that the fund holder had no reason to complain. And
this, said Mr. Gladstone, fifty-tive years after, was the rational con-

struction of the pledge. Financial Statements, 32.

The dissenting justices proceeded in effect upon this ground in

Weston V. Charleston, 2 Pet. 449, but the court rejected it. That
was a State tax, it is true; but the States have power to lay income

taxes, and if the source is not open to inquiry, constitutional safe-

guards might be easily eluded.

We have unanimously held in this case that, so far as this law

operates on the receipts from municipal bonds, it cannot be sustained,

because it is a tax on the power of the States, and on their instru-

mentalities to borrow money, and consequently repugnant to the

Constitution. But if, as contended, the interest when, received has

become merely money in the recipient's pocket, and taxable as such

without reference to the source from which it came, the question is

immaterial whether it could have been originally taxed at all or not.

This was admitted by the Attorney General with characteristic

candor; and it follows that, if the revenue derived from municipal

bonds cannot be taxed because the source cannot be, the same rule

applies to revenue from any other source not subject to the tax; and

the lack of power to levy any but an apportioned tax on real and

personal property equally exists as to the revenue therefrom.

Admitting that this act taxes the income of property irrespectiv

of its source, still we cannot doubt tliat such a tax is necessarily

a direct tax in the meaning of the Constitution.

We have considered the act only in respect of the tax on income

derived from real estate, and from invested personal jiroperty, and

have not commented on so much of it as bears on gains or profits from

business, privileges, or employments, in view of the instances in

which taxation on business, privileges, or employments has assumed

the guise of an excise tax and been sustained as such.

Being of opinion that so much of the sections of this law as lays

a tax on income fi-om real and personal property is invalid, we are

brought to the question of the effect of that conclusion upon these

sections as a whole.

It is elementary that the same statute may be in part constitu-

tional and in part unconstitutional, and if the parts are wholly inde-

pendent of each other, that which is constitutional may stand while

that which is unconstitutional will be rejected. And in the case

before us there is no question as to the validity of tliis act, except

sections twenty-seven to thirty-seven, inclusive, which relate to the
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subject which has been under discussion; and as to them we think

the rule haid down by Chief Justice Shaw in Warren v. Charlestown,

2 Gray, 84, is applicable, that if the dift'erent parts "are so mutually

connected with and dependent on each other, as conditions, consid-

erations or compensations for each other, as to warrant a belief that

the legislature intended them as a whole, and that, if all could not

be carried into eft'ect, the legislature would not pass the residue

independently, anil some parts are unconstitutional, all the provi-

sions which are thus dependent, conditional or connected, must fall

with them." Or, as the point is put by jNIr. Justice Matthews in

Poindexter v. Greenhow, 114 U. S. 270, 304: "It is undoubtedly

true that there may be cases where one part of a statute may be

enforced as constitutional, and another be declared inoperative and

void, because unconstitutional; but these are cases where the parts

are so distinctly separable that each can stand alone, and where the

court is able to see, and to declare, that the intention of the legisla-

ture was that the part pronounced valid should be enforceable, even

though the other part should fail. To hold otherwise Avould be to

substitute, for the law intended by the legislature, one they may
never have been willing by itself to enact.'' And again, as stated

by the same eminent judge in Spraigue v. Thompson, 118 U. 8. 90,

O.J, where it was urged that certain illegal excei)tions in a section of

a statute might be disregarded, but that the rest could stand :
" The

insuperable difficulty w'ith the application of that principle of con-

struction to the present instance is, that by rejecting the exceptions

intended by the legislature of Georgia the statute is made to enact

what confessedly the legislature never meant. It confers upon the

statute a positive operation beyond the legislative intent, and beyond

what any one can say it would have enacted in view of the illegality

of the exceptions."

According to the census, the true valuation of real and personal

l)roperty in the United States in 1890 was $!05,037,091,197, of which

real estate with imjjrovements thereon made up $39,544,544,333.

Of course, from the latter must be deducted, in applying these sec-

tions, all uni)ro(luc'tive property and all ]»roperty whose net yield

does not exceed four thousand dollars; but, even with such deduc-

tions, it is evident that the income from realty formed a vital part

of the scheme for taxation embodied therein. If that be stricken

out, and also the income from all invested jx'rsonal jjropcrty, bonds,

stocks, investments of all kinds, it is obvious that by far the largest

part of the anticipated revenue W(Mild be eliminated, and tliis would

leave the burden of the tax to be borne by professions, trades, em-

ployments, or vocations; and in that way what was intended as a

tax on capital would remain in sul)stance a tax on occujiations and

labor. We cannot beliftve that such was the intention of Congress.

We do not mean to say that an act laying by api)ortionnient a direct

tax on all real estate and personal property, or the income thereof.
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miglit not also lay excise taxes on business, privileges, eiimloynwnt^^^ jr^ Zr
and vocations. But this is not such an act; and the sciieme mtisfc-^^^j/^

be considered as a whole. Being invalid as to the greater part, and|^;^j I f/^ j/

falling, as the tax would, if any part were held valid, in a direction. . {f^ ^
which could not have been contemplated except in connection witlA' y\l^ l, ^
the taxation considered as an entirety, we are constrained to cou-z^-^I^^^j'^ ^
elude that sections twenty-seven to thirty-seven, inclusive, of the^

act, which became a law without the signature of the President on
August 28, 1894, are wholly inoj)erative and void.

Our conclusions may, therefore, be summed up as follows

:

^

Firtit. We adhere to the opinion already announced, that, taxes

on real estate being indisputably direct taxes, taxes on the rents or

i^-\
income of real estate are equally direct taxes. ndiK'l

Second. We are of opinion that taxes on personal property, or on
the income of personal property, are likewise direct taxes. -ij. x^

Third. The tax imposed by sections twenty-seven to tliirty-f V^'
seven, inclusive, of the act of 1894, so far as it falls on the income
of real estate and of personal property, being a direct tax within
the meaning of the Constitution, and, therefore, unconstitutional

and void because not apportioned according to representation, all

those sections, constituting one entire scheme of taxation, are

necessarily invalid.

The decrees hereinbefore entered in this court will he vacated ; the

decrees below ivill be reversed, and the cases remanded, ivith

instructions to grant the reliefprayed.^

Section II.— Regulation of Commerce.

a. Extent of Federal Power.

GIBBONS V. OGDEN.

9 Wheaton, 1 ; 6 Curtis, 1. 1821.

Error to the court for the trial of impeachments and correction of

errors of the State of New York. Aaron Ogden filed his bill in tlie

Court of Chancery of that State, against Thomas Gibbons, setting

forth the several acts of the legislature thereof, enacted for the pur-

pose of securing to Robert R. Livingston and Robert Fulton, the ex-

clusive navigation of all the waters within the jurisdiction of that

^ Dissentinfij opinions were delivered by Mr. Justice Harlan, Mu. Justice
Brown, Mu. Justice Jackson, and Mr. Justice White.
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^tj(f^(c^ith boats moved by fire or steam, for a term of years which

j^\ h^^i^t yet expired; and authorizing tlie chancellor to award aa

,j^^ T^ui
J
unction, restraining any person whatever irum navigating those

i/". t^aters wiih boats ot that description. The bill stated an assignment

Ir^jk*^ from Livingston and Fulton to one John K. Livingston, and from

^' ij him to the complainant, Ugden, of the right to navigate the waters
'

'\>1 j^?»t't\\een Elizabetlituwn. and other places in New Jersey, and the city

a/ ffA bi New York ; and tliat Gibbons, the defendant below, was in i)OSses-

m^ (iiAsiou of two steamboats, called The Stoudinger and The Bellona,

which were actually running between New York and Elizabethtown,

in violation of the exclusive privilege conferred on the complainant,

<ind praying an injunction to restrain the said Gibbons from using^^.
''^^^nhe said boats, or any other propelled by fire or steam, in navigating

1-^. Vie waters within the territory of New York. The injunction having

«^i^-,

A-^ t, i^ne waters wuniu tJie teiriuury VI j-^cw xuift. i-i'^ iiijuin uivrw iiiv. >..^

\Ji^ been awarded, the answer of Gibbons was filed, in which he stated

^> that tlie boats employed by him were duly enrolled and licensed, to

j^be employed in carrying on the coasting trade, under the act of Con-

i/gress, passed the 18th of February, 1703, c. 8 (1 Stats, at Large, .'505),

y^ \/^ entitled " An act for enrolling and licensing ships and vessels to be

,jJ^^ employed in the coasting trade and fisheries, and for regulating the

L^>'*|,y>^j«ame.'' And the defendant insisted on his right, in virtue of such

'^^ "licenses, to navigate the waters between Elizabethtown and tlie city

y -LT^M New Y'ork, the said acts of the legislature of the State of New
- . y^^urk to the contrary notwithstanding. At the hearing, the chancel-

^SJ^ \i
btr perpetuated the injunction, being of the opinion that the said acts

fJ ,f^ /Jwere not repugnant to the Constitution and laws of the United States,

iy^ v)^ and were valid. This decree was affirmed in the court for the trial of

'*2r>' impeachments and correction of errors, which is the highest court of

-^
l^ l;iw awd etiuity in the State, before which the cause could be carried,

andj^ was thereupon brought to this court by writ of error,

^Ia\:siiall, C. J., delivered the opinion of the court, and, after
^^\J^ >OlAi:siiALL, C. J., delivered the oi)UUon ot the c(

K^jT^tating the case, proceeded as follows :
—

f 4/^ The appellant contends that this decree is erroneous, because the

jSt^A jif^^'^
which purport to give the exclusive jirivilege it sustains, are

' /kr^I'iignaiit to the Constitution and laws of the United States.

y^J^^ They are said to bt; rfpugnant—
1- JC^ f ^' '^'" ^^'^^ clause in the Constitution which autliorizes Congress to

^ i/ _ /regulate commerf-e.

?iV^ I li. To that wiiich authorizes Congress to promoti- tin' ])rogres3 of

^'^ \ Vjcii-nce and useful arts.

<'^\^^ The State of New York maintains tlie constitutionality of these

^ \ laws ; and their legislature, their council of revision, and their judges,

, V<^-^^ lijive repeatedly concurred in this opinion. It is su|)port(!d by great

U^ I i.\' names — by names which have all the titles to consideration that

^ V \S virtue, intelligenee, aii.l ofKee, ean bestow. No tribunal can apjiroacth

/*•, V^V* the decision of this qui'stion, without feeling a just and real respect

^ ^y'^ for that opinion which is sustained by such authority; but it is the
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province of this court, wliile it respects, not to bow to it implicit!

and the judges must exercise, in the examination of the subject, tliat*^"

understanding which Providence has bestowed upon them, with that^ '

independence which the people of the United States expect from this'

ioh^VjV
department of the government.

As preliminary to the very able discussions of the Constitution

which we have heard from the bar, and as having some influence on' jA

its construction, reference has been made to the political situation/ /

of these States, anterior to its formation. It has been said that they

were sovereign, were completely independent, and were connected m'
with each other only by a league. This is true. But, when these ^
allied sovereigns converted their league into a government, when \

they converted their congress of ambassadors, deputed to deliberatei " ^ai 'tjjt

on their common concerns, and to recommend measures of genevalif^j^ ^^f

utility, into a legislature, empowered to enact laws on the most ^..^ ^y
interesting subjects, the whole character in which the States appear)^

Ji
underwent a change, the extent of which must be determined by ^^B^ i)fi

a ^ir consideration of the instrument by which that change was^^ v^ ^
effected. ^"^C^o

This instrument contains an enumeration of powers expressly '/^^
granted by the people to their government. It has been said that^/> \ ^J^
these powers ought to be construed strictly. But why ought tlieyj, ^^ >^

to be so construed ? Is there one sentence in the Constitution which \'''^

p ^
gives countenance to this rule ? In the last of the enumerated t-'^a)^
powers, that wliich grants, expressly, the means for carrying allv^i^i .

others into execution, Congress is authorized "to make all laws^Js^^H^ '^
which shall be necessary and proper" for the purpose. But this ,;^<jv-'^i'^'^V^^^*^

limitation on the means which may be used, is not extended to \X\q, '^^jS^ -"til^

powers which are conferred ; nor is there one sentence in the Consti- ' - L*^
tution, which has been pointed out by the gentlemen of the bar, or'*'^:-^-^ ^J
which we have been able to discern, that prescribes this rule. We doyt/^^ }^J^

not, therefore, think ourselves justified in adopting it. What do gen-^f>*i^-;C''-<kA^

tlemen mean by a strict construction ? If they contend only against (/..^

that enlarged construction, which would extend words beyond their r\KXj^ i

natural and obvious import, we might question the application of the.^
| ^^j^

term, but should not controvert the principle. If they contend for {jy*^ .^
that narrow construction which, in support of some theory not to be ul/y^ j]

found in the Constitution, would deny to the government those powers 'l^j^^w-/^ \r

which the words of the grant, as usually understood, import, and, ^^,i'^
which are consistent with the general views and objects of the \Xi%\.x\:i- jj^^

'^^'^

ment ; for that narrow construction, which would cripple the govern-^ ^^^
ment, and render it unequal to the objects for whicli it is declared to

"^y^f^^-^ XJ^
be instituted, and to which the powers given, as fairly understood,.(^ t^}*^^^^
render it competent ; then we cannot perceive the propriety of this

f

^^^''^^

strict construction, nor adopt it as the rule by which the Constitution
\

is to be expounded. As men whose intentions require no concealment,

generally employ the words which most directly and aptly express
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the ideas they intend to convey, the enlightened patriots who fianu'd

our constitution, and the people who adopted it, must be understood

to have employed words in their natural sense, and to have intended

what they have said. If, from the imperfection of human language,

there should be serious doubts respecting the extent of any given

power, it is a well settled rule that the objects for which it was

given, especially when those objects are expressed in the instrument

itself, should have great influence in the construction. We know of

no reason for excluding this rule from the present case. The grant

does not convey power wliich might be beneficial to the grantor, if

retained by himself, or which can enure solely to the benefit of the

grantee ; but is an investment of power for the general advantage, in

the hands of agents selected for that purpose ; wliich power can never

be exercised by the people themselves, but must be placed in the

hands of agents, or lie dormant. We know of no rule for construing

the extent of such powers, other than is given by the language of the

instrument which confers them, taken in connection with the purposes

for which they were conferred.

The words are :
** Congress shall have power to regulate commerce

with foreign nations, and among the several States, and with the

Indian tribes."

The subject to be regulated is commerce ; and our Constitution

being, as was aptly said at the bar, one of enumeration, and not of

definition, to ascertain the extent of the power, it becomes necessary

|i--to settle the meaning of the word. The counsel for the api)ellee would

limit it to trattie, to buying and selling, or the interchange of commodi-

ties, and do not admit that it comprehends navigation. This would

restrict a general term, applicable to many objects, to one of its sig-

nifications. Commerce, undoubtedly,_js trafHo , but it is souu'thin g

more; it is inten'oursjL, It describes the commercial intercourse be-

tween nations, and parts of nations, in all its branches, and is regulated

by prescribing rules for carrying on that intercourse. The mind can

scarcely conceive a system for regulating commerce between nations,

which shall exclude all laws concerning navigation, which shall be

silent on the admission of the vessels of the one nation into the ports

of the other, and be confined to prescribing rules for the conduct of

individuals, in the actual employment of Iniying and selling, or of

barter.

If commerce does not_iBglutle navigation, the government of the

Unif)n has no direct power ove7 tliatjsjibject. and caii~niakeiioJ;tw

prescriTMng what sliall con stitute Am erican vesscTs^()rre(|ui ring that

Diev .slTaTI !Te navigated bv American seamem Yet this p(t\\TT~tns

T)cen exercised from the commencement of the government, has been

exercised with the consent of all, and has been understood by all to

V)e a commercial regulation. All America understamls. and has uni-

formly understood, the word " cdmuieire," to comprehend navigation.

It was 80 umlerstootl, and must have been so iindersto(jd. when the
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Constitution was framed. The power over commerce, including navi-

gation, was one of the primary objects for wliich the people of America
adopted their government, and must liave been contemplated in form-

ing it. The convention must have used the word in that sense, because

all have understood it in that sense ; and the attempt to restrict it

comes too late,

If the opinion that " commerce," as the word is used in the Consti-

tution, comprehends navigation also, requires any additional con-

firmation, that additional confirmation is, we think, furnished by the

words of the instrument itself.

It is a rule of construction acknowledged by all, that the excep-

tions from a power mark its extent ; for it would be absurd, as well

as useless, to except from a granted power that which was not^
granted— that which the words of the grant could not comprehend.* ^J .'w

If, then, there are in the Constitution plain exceptions from the power U^>
over navigation, plain inhibitions to the exercise of that power in alT y^

particular way, it is a proof tliat those who made these exceptions, and ^^//^^ /^^^^/xT*"

prescribed these inhibitions, understood the power to which theyi

applied as being granted.
'

» yv

The 9th section of the 1st article declares that "no prefereiibe b^^
shall be given, by any regulation of commerce or revenue, to th^J^ r

ports of one State over those of another." Tliis clause cannot bel ij^ V-'rv^
understood as applicable to those laws only whicli are passed iorj^xJ-^^ "^y^
the purposes of revenue, because it is expressly applied to commev^'^^a^'^Jr
cial regulations; and the most obvious preference which can be given

to one port over another, in regulating commerce, relates to uaviga'

tion. But tlie subsequent part of the sentence is still more explicit.

It is, " nor shall vessels bound to or from one State, be obliged to

enter, clear, or pay duties, in another." These words have a direct

reference to navigation.

The universally acknowledged power of the government to impose
embargoes, must also be considered as showing that all America is

united in that construction which comprehends navigation in the

word commerce. Gentlemen have said, in argument, that this is a
branch of the war-making power, and that an embargo is an instru-

ment of war, not a regulation of trade.

That it may be, and often is, used as an instrument of war, cannot

be denied. An embargo may be imposed for the purpose of facili-

tating the equipment or manning of a fleet, or for the purpose of

concealing the progress of an expedition preparing to sail from a
particular port. In these and in similar cases, it is a military in-

strument, and partakes of the nature of war. But all embargoes are

not of tliis description. They are sometimes resorted to without a
view to war, and with a single view to commerce. In such case, an
embargo is no more a war measure than a merchantman is a ship of

war, because both are vessels which navigate the ocean with sails and
seamen.
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When Congress imposed that embargo which, for a time, engaged

the attention of every man in the United States, the avowed object

of tlie \a.\v was, tlie protection of eomnierce, and the avoiding of war.

By its friends and its enemies it was treated as a commercial, not as

a war measure. The persevering earnestness and zeal with which it

was ojjposed, in a part of our country which supposed its interests to

be vitally affected by the act, cannot be forgotten. A want of acute-

ness in discovering objections to a measure to which they felt the most
deep-rooted hostility, will not be imputed to those who were arrayed

in opposition to this. Yet they never suspected that navigation was
no branch of trade, and was, therefore, not comprehended in the

power to regulate commerce. They did, indeed, contest the constitu-

tionality of tlie act, but, on a princijde which admits tlie construction

for which the appellant contends. They denied that the particular

law in question was made in pursuance of the Constitution, not because

the power could not act directly on vessels, but because a perpetual

embargo was the annihilation, and not the regulation of commerce.
In terms, they admitted the applicability of the words used in the

Constitution to vessels ; and that, in a case which produced a degree

and an extent of excitement, calculated to draw forth every principle

on which legitimate resistance could be sustained. No example could

more strongly illustrate the universal understanding of the American
people on this subject.

The wora used in the Constitution, then, comprehends, and has been

always understood to comprehend, navigation, within its meaning;

and a power to regulate navigation is as expressly granted as if that

term had been added to the word "commerce."

s power extend ? The Constitution in-

foreign nations, and among the several

-r* I
OLaies, aiiu wini nm luuuiu tribes." V^

K^/ It has, we believe, been universally admitted that tliese words com-

/ prehend every species of commercial Intercourse between tlie United

!i ^ States and foreign nations. No sort of trade can be carried on bc-

r^ tween this country and any other, to which this power does not ex-

/tend. It has been truly said that commerce, as the word is used in

the Constitution, is a unit, every part of wliich is indicated by the

term.

If this be the admitted meaning of the word, in its application to

foreign nations, it must carry the same meaning throughout the sen-

tence, and remain a unit, unless tlien; be sonu; i)lain intclligil)le cause

which alters it.

Tlie subject to which the ])Ower is next applied, is to connue'lec^

"among the several States." The word "among" means inter-

mingled with. A thing which is among others, is intermingled with

them. Commerce among the States, cannot stop at the external

boundary line of each State, Ijut may be introduced into the interior.

It is not intended to say that these words conipreheiid that com-

__^ term had been added to the wi

jv^To what commerce does thi.'

I
forms us, to commerce " with

r I States, and with the Indian tr
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merce which is coinph'toly internal, which is carried on between man
and man in a State, or between different parts of the same State, and
which does not extend to or affect other States. Such a power would
be inconvenient, and is certainly unnecessary.

Comprehensive as the word " among " is, it may very properly be

restricted to that commerce whicli concerns more States than one.

The phrase is not one which would probably have been selected to

indicate the completely interior traffic of a State, because it is not an
apt phrase for that purpose ; and the enumeration of the particular

chasses of commerce to which the power was to be extended, would
not have been made, had the intention been to extend the power to

every description. The enumeration presupposes something not enu-

merated; and that something, if we regard the language, or the sub-

ject of .the sentence, must be the exchisivelv internal commerceofa
State^^X^T^^e genius and character of the~whoie government seem to*

DC, that its action is to be applied to all the external concerns of the

nation, and to those internal concerns which affect the States gen-

erally
; but not to those which are completely within a particular

State, which do not affect other States, and with which it is not
necessary to interfere, for the purpose of executing some of the
general powers of the government. The completely internal com-
merce of a State, then, may be considered as reserved for the State

itsel f._„-^^—^— -

—

-—
^ .

But, in regulating commerce with foreign nations, the power of

Congress does not stop at the jurisdictional lines of the several

States. It would be a very useless power, if it could not pass those
lines. The commerce of the United States with foreign nations, is

that of the whole United States. Every district has a right to par- ' /

ticipate in it. The deep streams which penetrate our country '\\\j/\j/
every direction, pass through the interior of almost every State in J^O^
the Union, and furnish the means of exercising this right. If Con- ir
gress,has the power to regulate it, that power must be exercised
whenever the subject exists. If it exists within the States, if a
foreign voyage may commence or terminate at a port within a State,

then the power of Congress may be exercised within a State,

This principle is, if possible, still more clear, when applied to com-
merce " among the several States." They either join each other, in

which case they are separated by a mathematical line, or they are
remote from each other, in which case other States lie between them.
What is commerce "among" them

; and how is it to be conducted ?

Can a trading expedition between two adjoining States commence and
terminate outside of each ? And if the trading intercourse be between
two States remote from, each other, must it not commence in one, ter-

minate in the other, and probably pass through a third ? Coninierce_

among the States, must, of_necessity, be commerce witlftEe States.

"TrTETTe regulation of trade with the Indian tribes, the action of the law,

especially when the Constitution was made, was chielly within a State.

16
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The power of Congress, then, whatever it may be, must be exercised
within tlie territorial jurisdiction of the several States. The sense
of the nation on this subject, is unequivocally manifested b}- the pro-

visions made in the laws for transjjorting gootls, by land, between
Baltimore and Providence, between New York and Philadelphia, and
between Philadelphia and Baltimore.

"^\'e are now arrived at the inquiry— what is this power ?

It is the power to regulate ; that is, to prescribe the rule by which
commerce is to be governed. This power, like all others vested iu

Congress, is com[dete in itself, may be cxcrciseil to its utmost extent,

and acknowledges uo limitations other than are prescribed in the Con-

stitution. These are expressed in plain terms, and do not affect the

questions which arise in this case, or which have been discussed at

the bar. If, as has always been understood, the sovereignty of Con-

gress, though limited to specified objects, is plenary as to those ob-

jects, the power over commerce with foreign nations, and among the

several States, is vested in Congress as absolutely as it would be in a

single government, having in its constitution the same restrictions

on the exercise of the power as are found in the Constitution of the

United States. The wisdom and the discretion of Congress, their

identity with the people, and the influence which their constituents

possess at elections, are, in this, as in many other instances, as that,

for example, of declaring war, the sole restraints on which they have

relied, to secure them from its abuse. They are the restraints on
whitdi the people must often rely solely, iu all representative gov-

ernments.

The power of Congress, then, comprehends navigation within the

limits of every State in the Union, so far as that navigation may be,

in any manner, connected with ** commerce with foreign nations, or

among the several States, or with the Indian tribes." It may, of

consequence, jiass the jurisdictional line of New York, and act u])on

the very waters to which the prohibition now under consideration

applies. •'

. It has been contended, by the counsel for the appellant, that, as

i^ Ithe word to '' regulate '' implies in its nature full jKJwer over the

Y \" thing to l»e regulated, it excludes, necessarily, the action of all others

^hat would jH-rform the same operation on the same thing. That

regulation is designed for tlie entire result, apj>lying to those parts

\vhi('h remain as they were, as well as to those which are altered.

It produces a uniform whole, winch is as much disturbetl and deranged

by changing what the regulating power designs to leave untouched,

as that on which it has ojierated.

Tlu-re is great force in this argument, and the court is not satisBed

that it has l)oen refuted.

Since, however, in exercising the p<iwer of regulating their own
purely internal affairs, whether of trading or jx^lice, the States may
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sometimes enact laws, the validity of wliich dei)en(ls on their inter-

fering with, and being contrary to, an act of Congress passed in pur-

suance of the Constitution, the court will enter upon the inquiry,

whether the laws of New York, as expounded by the highest tribunal

of that State, have, in their application to this case, come into col-

lision with an act of Congress, and deprived a citizen of a right to

which that act entitles him. . . .

It has been contended that, if a law passed by a State, in the ex-

ercise of its acknowledged sovereignty, comes into conflict with a

law passed by Congress in pursuance of the Constitution, they affect

the subject, and each other, like equal opposing powers. jV
But the framers of our Constitution foresaw this state of things, J J

and provided for it by declaring the supremacy not only of itself, but >/

of the laws made in pursuance of it. The nullity of any act, incon- ^
sistent with the Constitution, is pi'oduced 1)}' the declaration that the

Constitution is the supreme law. The appropriate application of that

part of the clause which confers the same sujjreinacy on laws and k-''^^9
treaties, is to such acts of the State legislatures as do not transcend ' J^^
their powers, but, though enacted in the execution of acknowledged

State powers, interfere with, or are contrary to, the laws of Congress,

made in pursuance of the Constitution, or some treaty made under

the authority of the United States. In every such case the act

of Congress, or the treaty, is supreme ; and the law of the State,

though enacted in the exercise of powers not controverted, must

yield to it.

As this decides the cause, it is unnecessary to enter in an exami-|

nation of that part of the Constitution which empowers Congress to i

promote the progress of science and the useful arts.

The court is aware that, in stating the train of reasoning by which

we have been conducted to this result, much time has been consumed

in the attempt to demonstrate propositions which may have been

thought axioms. It is felt that the tediousness inseparable from the

endeavor to prove that which is already clear, is imputable to a con-

siderable part of this opinion. But it was unavoidable. The conclu-

sion to which we have come depends on a chain of principles which

it was necessary to preserve unbroken; and, although some of them

were thought nearly self-evident, the magnitude of the question, the

weight of character belonging to those from whose judgment we dis-

sent, and the argument at the bar, demanded that we should assume

nothing.

Powerful and ingenious minds, taking as postulates that the powers

expressly granted to the government of the Union are to be con-

tracted by construction into the narrowest possible compass, and

that the original powers of the States are retained, if any possible

construction will retain them, may, by a course of well-digested but

refined and metaphysical reasoning founded on these premises, ex-

r^
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plain awa}' the Constitution of our eountiT, and leave it a magnificent

structure, indeed, to look at, but totally unfit for use. They may so

entangle and perplex the understanding, as to obscure principles

which were before thought quite plain, and induce doubts where, if

the mind were to pursue its own course, none would be perceived.

In such a case,- it is peculiarly necessary to recur to safe and funda-

mental principles to sustain those principles, and, when sustained, to

make them the tests of the arguments to be examined.'

{

^ '

.t> '^nRt^Ej^^P^7J)(f^0R OF THK CITY OF NEW YOKK.

'

^
>*^

.[^"ir^^^^ ot 92 United Stiites, 1209. 1875.

' ^ r^jTi:.'. Ls from decisions ot Federal courts, one in New York and

r'l,
it[\ii in Louisiana, involving the validity of State immigration laws.

I \S< The provisions of the statutes iu (piestiou are sufficiently stated iu

^ n the opinion.]

1 tA" Mk. JisTiCK ]\Iii,LKK delivered tlie diiinion of the (U)urt.

^ ^ In the case of the City of New York c. iMiln, reported in 11 Pet.

I'' 103, the question of the constitutionality of a statute of the fjtate

ipr :tK*^ncerning passengers in vessels coming to the port of New York

.
^*^ was considered by this court. It was an act passed Feb. 11, 1.S24,

^ ' consisting of several sections. The first section, the only one i)as.sed

^ ^i^^ upon by the court, required the master of every ship or vessel arriv-

ij>
ing in the port of New York from any country out of the United

i*^ States, or from any other State of the United States, to make report

in writing, and on oath, within twenty-four hours after his arrival,

to the mayor of the city, of the name, ])lace of birth, last legal set-

^i^'^ tlement, age, and occupation of every person brought as a jjassenger

^ (^^^ from any country out of the United States, or from any of the United

[X'^ States into the port of New York, or into any of the United States,

La^'^^ and of all por.sons landed from the ship, or put on board, or sulTered

^y to go on board, any otlier ves.sel during the voyage, witli intent of

/- proceeding to the city of New York. .\ |irii;i]ty was i)rescril>ed of

j^ seventy-five dollars for ea(di ])assenger not so rep(U-ted, and for every

'^^'"^ person whose name, jdace of birth, last legal settlement, age, and
'^'^^ ^) oocuMation should be falsely reporteil.

y^ . Jfiie'other sc.'ctions recpiired him to give liond, on tlie demand of

y «** Jt>^fie mayor, to save liarmless the city from all expense of suj)port and

{\^ maiiitciianee of such i)a.ssenger, or to return any passenger, (h'eined^ liable to beconje a charge, to his last place of settlement; and n>

1 Mr. JiHiHK JoiiNHoN (leliveritl a conoiirriiiy <i|iiiiioii.
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States, to maquired each passenger, not a citizen of the United

report of himself to the mayor, stating his age, occupation, the nam^| ^ ^

of the vessel in which he arrived, the place where he landed, andjft/i L/^

name of the commander of the vessel. We gather from the report ^ I (^
of the case that the defendant, Miln, was sued for the penalties

claimed for refusing to make the report required in the lirst section.

A division of opinion was certified by the judges of the Circuit Court

on the question, whether the act assumes to regulate commerce he-f

tween the port of New York and foreign ports, and is unconstitu-',

tional and void. Jk
This Court, expressly limiting its decision to the first section ot^

the act, held that it fell within the police powers of the States, and

was not in conflict with the Federal Constitution.

From this decision Mr. Justice Story dissented, and in his opinion

stated that Chief Justice :\larshall, who had died between the ^^st^i^

and the second argument of the case, fully concurred with him in thelA

view that the statute of Xew York was void, because it was a regu-

1

lation of commerce forbidden to the States.

In the Passenger Cases, reported in 7 How. 283, the branch ot|

the statute not passed upon in the preceding case came under consid-

eration in this court. It was not the same statute, but was a law

relating to the marine hospital of Staten Island. It authorized the

health commissioner to demand, and, if not paid, to sue for and ve\jj- a

cover, from the master of every vessel arriving in the port of New /nA^ I 0^

York from a foreign port one dollar and fifty cents for each cabin
^ ^J^

passenger, and one dollar for each steerage passenger, mate, sailor,^

or mariner, and from the master of each coasting vessel twenty-five

cents for each person on board. These moneys were to be appro-

priated to the use of the hospital. ^'

i

The defendant, Smith, who was sued for the sum of $295 for .

refusing to pay for 295 steerage passengers on board the British ship 4/

"Henry Bliss," of which he was master, demurred to the declaration ^^

on the ground that the act was contrary to the Constitution of the i/

United States, and void. From a judgment against him, affirmed-/-

in the Court of Errors of the State of New York, he sued out a writ ^c .Xy
of error, on which the question was brought to this court. 'jr-

It was here held, at the January Term, 1849, that the statute was

"repugnant to the Constitution and laws of the United States, and

therefore void." 7 How. 572.
}i^^r\ Ik

Immediately after this decision, the State of New York modifieti^ (V|
her statute on that subject, with a view, no doubt, to avoid t\\e\jf>

constitutional objection ; and amendments and alterations have con- L^^'
tjnued to be made up to the present time '

A^̂
As the law now stands, the master or owner of every vessel land- * 7^

ing passengers from a foreign port is bound to make a report similar "/" y
to the one recited in the statute held to be valid in the case of Ne\*r<r^ C
York V. Miln ; and on this report the mayor is to indorse a demand /

d^iMA.]
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upon the master or owner that he give a bond for every passenger

landed in tlie city, in the penal sum of S">0(», conditioned to indeni-

uiiy the Commissioners of Emigration, and every county, city, and

town in the State, against any expense for the relief or support of

the person named in the bond for four years thereafter; but the

owner or cpnsignee may commute for such bond, and be released

from giving it, by paying, within twenty -four hours after the land-

ing of the passengers, the sum of one dollar and iifty cents for each

one of them. If neither the bond be given nor the sum paid within

the twenty-four hours, a penalty of $500 for each pauper is incurred,

which is made a lien on the vessel, collectible by attachment at the

suit of the Commissioner of Emigration.

Conceding the authority of the Passenger Cases which will be

more fully considered hereafter, it is argued that the change in the

statute now relied upon requiring primarily a bund for each passen-

ger landed, as an indemnity against his becoming a future charge

to the State or county, leaving it optional with the ship-owner to

avoid this by paying a fixed sum for each passenger, takes it out of

the princii)le of the case of Smith v. Turner, — the Passenger Case

from New York. It is said that the statute in that case was a direct

tax on the passenger, since the act authorized the shii)master to col-

lect it of him, and that on that ground alone was it held void; while

in the present case the requirement of the bond is but a suitable

regulation under the power of the State to protect its cities and towns

from the expense of supjtorting ])ersons who are i)aui)ers or diseased,

or helpless women and children, coming from foreign countries.

liX^ajj^atever language a statute may be franied, its_purpose__ffiust

be "(MtM-mincd by its natural and reasonable effecFj^nd if it is

ap])arcnt that the ohjoct ot tins statute, as^dged by that criterion,

is to conqiel the owners of vessels to pay a sum of money for every

jiassenger brouglit by them from a foreign shore, and landed at the

port of New York, it is as much a tax on passengers if collected

from them, rir a tax on the vessel or owners for the exercise of the

right of hnuling tlieir passengers in that city, as was the statute held

void in the Passenger Cases.

To require a heavy and almost impossible condition to the exercife

of tliis right, with the alternative of payment of a small sum of

money, is, in effect, to demand ]»ayment of that sum. To su])poso

that a vessel, which once a montli lands from three hundred to one

thousand jKissengers, or from tliree tliousand to twelve thousand ])er

animm, will give tliat many bonds of S.".<»0 with good sureties, with

a covenant for four years, against accident, disease, or poverty of the

passenger named in s\u'h bond, is absurd, when this can be avoided

by the payment of one dollar and litty cents collected of the ])assen-

ger. before he embarks on tlic vessel.

Such bonds wcmld amount in many instances, for every voyage,

to more than the value of the vessel. The liability on the bond
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would be, through along lapse of time, contingent on circumstances

which the bondsman could neither foresee nor control. The cost of

preparing the bond and approving sureties, with the trouble inci-

dent to it in each case, is greater than the sum required to be paid

as commutation. It is inevitable, under such a law, that the money-

would be paid for each passenger, or the statute resisted or evaded.

It is a law in its purpose and effect imposing a tax on the owner of

the vessel for the privilege of landing in New York passengers trans-

ported from foreign countries.

It is said that the purpose of the act is to protect the State against

the consequences of the flood of pauperism immigrating from Europe,

and first landing in that city.

But it is a strange mode of doing this to tax every passenger alike

who comes from abroad. The man who brings with him important

additions to the wealth of the country, and the man who is perfectly

free from disease, and brings to aid the industry of the country a

stout heart and a strong arm, are as much the subject of the tax as

the diseased pauper who may become the object of the charity of

the city the day after he lands from the vessel.

No just rule can make the citizen of France landing from an Eng-

lish vessel on our shore liable for the support of an English or Irish

pauper who lands at the same time from the same vessel.

So far as the authority of the cases of New York v. Miln and Pas-

senger Cases can be received as conclusive, they decide that the

requirement of a catalogue of passengers, with statements of their

last residence, and other matters of that character, is a proper exer-

cise of State authority and that the requirement of the bond, or the

alternative payment of money for each passenger, is void, because

forbidden by the Constitution and laws of the United States. But

the Passenger Cases (so called because a similar statute of the

State of Massachusetts was the subject of consideration at the same

term with that of New York) were decided by a bare majority of

the court. Justices McLean, Wayne, Catron, McKinley, and Grier

held both statutes void; while Chief Justice Tanej', and Justices

Daniel, Nelson, and Woodbury, held them valid. Each member of

the court delivered a separate opinion, giving the reasons for his

judgment, except Judge Nelson, none of them professing to be the

authoritative opinion of the court. Nor is there to be found, in the

reasons given by the judges Avho constituted the majority, such har-

mony of views as would give that weight to the decision which it

lacks by reason of the divided judgments of the members of the

court. Under these circumstances, with three cases before us aris-

ing under statutes of three different States on the same subject,

which have been discussed as though open in this court to all con-

siderations bearing upon the question, we approach it with the hope

of attaining a unanimity not found in the opinions of our prede-

cessors.
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As already indicated, the provisions of the Constitution of the

United States, on wliieh the principal reliance is placed to make

void the statute of New York, is that which gives to Congress the

power "to regulate commerce with foreign nations.'' As was said

in United States v. Holliday, 3 Wall. 417, "commerce with foreign

nations means commerce between citizens of the United States and

citizens or subjects of foreign governments." It means trade, and it

means intercourse. It means commercial intercourse between

nations, and parts of nations, in all its branches. It includes navi-

gation, as the principal means by which foreign intercourse is

eft'ected. To regulate this trade and intercourse is to prescribe the

rules by which it shall be conducted. "The mind,'' says the great

Chief Justice, "can scarcely conceive a system for regulating com-

merce between nations which shall exclude all laws concerning navi-

gation, which shall be silent on the admission of the vessels of one

nation into the ports of another;" and he might have added, with

equal force, which prescribed no terms for the admission of their

cargo or their passengers. Gibbons v. Ogden, 9 Wheat. 190.

Since the delivery of the opinion in that case, which has become

the accepted canon of construction of this clause of the Constitution,

as far as it extends, the transportation of i)assengers from European

ports to those of the United States has attained a magnitude and

importance far beyond its proportion at that time to other branches

of commerce. It has become a part of our commerce with foreign

nations, of vast interest to this country, as well as to the immigrants

who come among us to iind a welconu; and a home within our bor-

ders. In addition to the wealth which some of them bring, they

])ring still more largely the labor which we need to till our soil,

build our railroads, and develop the latent resources of the country

in its minerals, its manufactures, and its agriculture. Is the regu-

lation of this great system a regulation of commerce ? Can it be

doul)ted that a law wliich prescribes the terms on which vessels

shall engage in it is a law regulating this branch of commerce ?

The transportation of a passenger from Liverpool to the city of

New York is one voyage. It is not conqdetcd until the passenger

is diseiiiljarked at the pier in the latter city. A law or a rule

emanating from any lawful authority, which i)rescribes terms or

conditions on which alone the vessel can discharge its passengers,

is a regulation of commerce; and, in case of vessels antl ])assenger8

coming from foreign ports, is a regulation of commerce witli foreign

nations.

Tlie accuracy of these dc^finitions is scarcely denied iiy the advo-

cates of the State statutes. I'ut assuming that, in the formation

of our government, certain jjowers necessary to i\\v ailministration

of their internal affairs are reserved to the States, and that among
thr'se j)Owers are those for the preservation of good order, of the

health and comfort of the citizens, and tlieir protection against pau-
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perisin and against contagious and infectious diseases, and otlier

matters of legislation of like cliaracter, they insist that the power
here exercised falls within this class, and belongs rightfully to the

States.

This power, frequently referred to in the decisions of this court,

has been, in general terms, somewhat loosely called the police

power. It is not necessary for the course of this discussion to at-

tempt to define it more accurately than it has been defined already.

It is not necessary, because whatever may be the nature and extent

of that power, where not otherwise restricted, no definition of it, and
no urgency for its use, can authorize a State to exercise it in regard
to a subject-matter which has been confided exclusively to the dis-

cretion of Congress by the Constitution.

Nothing is gained in the argument by calling it the police power.
Very many statutes, when the authority on which their enactments
rest is examined, may be referred to different sources of power and
supported equally well under any of them. A statute may at the

same time be an exercise of the taxing power and of the power
of eminent domain. A statute punishing counterfeiting may be for

the protection of the private citizen against fraud, and a measure for

the protection of the currency and for the safety of the government
which issues it. It must occur very often that the shading which
marks the line between one class of legislation and another is very
nice, and not easily distinguishable.

But, however difficult this may be, it is clear, from the nature of

our complex form of government, that whenever the statute of a
State invades the domain of legislation which belongs exclusively to

the Congress of the United States, it is void, no matter under what
class of powers it may fall, or how closely allied to powers conceded
to belong to the States.

"It has been contended," says Marshall, C. J., ''that if a law
passed by a State, in the exercise of its acknowledged sovereignty,
comes into conflict with a law passed by Congress in pursuance of
the Constitution, they att'ect the subject and each other like equal
opposing powers. But the framers of our Constitution foresaw this

state of things, and provided for it by declaring the supremacy,
not only of itself, but of the laws made in pursuance thereof.
The nullity of any act inconsistent with the Constitution is pro-
duced by the declaration that the Constitution is supreme." Where
the Federal Government has acted, he says, " In every such case the
act of Congress or the treaty is supreme; and the laws of the State,

though enacted in the exercise of powers not controverted, must*
yield to it." 9 Wheat. 210.

It is said, however, that, under the decis'ions of this court, there
is a kind of neutral ground, especially in that covered by the regu-
lation of commerce, which may be occupied by the State, and its

legislation be valid so long as it interferes with no act of Congress,
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or l.reaty of the United States. Such a proposition is supported by
tlie opinions of several of the judges in the Passenger Cases; by the

decisions of this court in Cooly c. The Board of Wardens, 12 How.
299; and by the cases of Craudall v. Nevada, 6 Wall. 35, and Oilman
V. Philadelphia, S Wall. 713. But this doctrine has always been
controverted in this court, and luis seldom, if ever, been stated with-

out dissent. These decisions, however, all agree, that under the

commerce clause of the Constitution, or within its compass, there

are powers, which, from their nature, are exclusive in Congress; and,

in the case of Cooly v. The Board of Wardens, it was said, that

''wliatever subjects of this power are in their nature national, or

admit of one uniform system or plan of regulation, may justly be

said to be of such a nature as to require exclusive legislation by
Congress." A regulation which imposes onerous, perhaps impossi-

ble, conditions on tiiose engaged in active commerce with foreign

nations, must of necessity be national in its character. It is more
than this; for it may properly be called international. It belongs

to that class of laws which concern the exterior relation of this whole
nation with other nations and governments. If our government
should make the restrictions of these burdens on commerce the sub-

ject of a treaty, there could be no doubt that such a treaty would fall

within the power conferred on the President and the Senate by the

Constitution. It is in fact, in an eminent degree, a subject which
concerns our international relations, in regard to whicli foreign

nations ought to be considered and their rights respected, whether

the rule be established by treaty or by legislation.

It is equally clear that the matter of these statutes may be, and

onglit to be, the subject of a uniform system or plan. The laws

wliicli govern the right to land ])asseng('rs in tlie ITnited States from

other countries ought to be the same in New York, lioston. New
Orleans, and San Francisco. A striking evidence of the truth of this

proj)osition is to be found in the similarity, we might almost say in

tlie identity, of the statutes of New York, of Louisiana, and Cali-

fornia, now before us for consideration in these three cases.

It is apparent, therefore, that, if there be a c^ass of laws which

may be valid when passed by the States until the same ground is

ocpupif'd by a treaty or an act of Congress, this statute is not of

that class.

The argument lias been pressed with some earnestness, that inas-

f
^

much as this statute does not come into operation until twenty -four
^^

. ln)urs after the passenger has landed, and has mingled with, or has

nbW^^"' right to mingle witli, tlie mass of the population, lie is with-

drawn from the iiifhienre of any laws which Congress might jtass on

the subject, and remitted to the laws of the State as its own citizens

are. It might be a sufficient answer to say that this is a mere eva-

sion of the protection which the foreigner has a right to expect from

the Federal Ooveniment when he lauds here a stranger, owing

/»-'
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allegiance to another government, and looking to it

tioii as grows out of his relation to that government. . ^ ^

But the branch of tlie statute which we are considering is directeu ^ S/*

to and operates directly on the ship-owner. It holds him respo

sible for what he has done before the twenty-four hours commence

He is to give the bond or pay the money because he has landedV^

the passenger, and he is given twenty-four hours' time to do thisv^

before the penalty attaches. When he is sued for this penalty, it is

not because the man has been here twenty-four hours, but because

he brought him here, and failed to give the bond or pay one dollar

and tifty cents. ^ijrj

The effective operation of this law commences at the other end tr
the voyage. The master requires of the passenger, before he is

admitted on board, as a part of the passage-money, the sum whichC^ ^^

he knows he must pay for the privilege of landing him in New /^
York. It is, as we have already said, in effect, a tax on the passen-T'^

(J
'^

ger, which he pays for the right to make the voyage, — a voyage aA^ J
only completed when he lands on the American shore. The case^ y^

does not even require us to consider at what period after his arrivalj-p^' "

the passenger himself passes from the sole protection of the Consti- , 'U/^

tution, laws, and treaties of the United States, and becomes subjectl . [r

to such laws as the State may rightfully pass, as was the case irr JU^

,

regard to importations of merchandise in Brown v. Maryland, 12w a/t

Wheat. 417, and in the License Cases, 5 How. 504. («/f^ . U
It is too clear for argument that this demand of the owner of the . ly^'Hi i

vessel for a bond or money on account of every passenger landed byr' '

him from a foreign shore is, if valid, an obligation which he incurs

by bringing the passenger here, and which is perfect the moment h

leaves the vessel.

We are of opinion that this whole subject has been confided tej^

Congress by the Constitution; that Congress can more appropriately

and with more acceptance exercise it than any other body known
to our law, State or national; that by providing a system of laws

in these matters, applicable to all ports and to all vessels, a serious

question, which has long been matter of contest and complaint, may
be effectually and satisfactorily settled.

WHiether, in the absence of such action, the States can, or how
far they can, by appropriate legislation, protect themselves against

actual paupers, vagrants, criminals, and diseased persons, arriving

in their territory from foreign countries, we do not decide. The
portions of tlie New York statute which concern persons who, on

inspection, are found to belong to these classes are not properly be-

fore us, because the relief souglit is to the part of the statute appli-

cable to all passengers alike, and is the only relief which can be

given on this bill.

The decree of the Circuit Court of New York, in the case of Hen-

derson et al. V. Mayor of the City of New York et al., is reversed.

Xipt^
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and the case remanded, with direction to enter a decree for an injunc-

tion in accordance witli this opinion.

The statute of Louisuma, which is involved in tlie case of Commis-

sioners of Inunigration v. North German Lloyd, is so very similar

to, if not an exact copy of, that of New York, as to need no separate

consideration. In this case the relief sought was against exacting

the bonds or paying the commutation-money as to all passengers,

which relief the Circuit Court slanted by a^^ipropriate injunction;

and the decree in that case jiJKiccordinglvh4fhrmed.^

\}

t>

^,

LEfi-iAPIT COMPANY v. WESTERN UNION
JVelegkaph company.

^ 96 United States. 1. 1877.

^ '[J'i_^ixTiFF sought in the Circuit Court of the United States for

^FlyKda\o enjoin the defendant from constructing a line of telegraj)!!

in)ugh\the State to Pensacola, claiming an exclusive privilege to

maintain sucli a line by virtue of State legislation. The bill being

dismissed, plaintitf appealed to this Court.]

Mr. Chief Justice Waite delivered the opinion of the court.

Congress has power "to regulate commerce with foreign nations

and among the several States " (Const, art. 1, sect. 8, par. 3i; and

"to establish post-offices and post-roads" (id., par. 7). The Consti-

tution of the United States and the laws made in pursuance thereof

are the supreme law of the land. Art. G, par. 2. A law of Congress

^l/^iiade in jmrsuance of the Constitution suspends or overrides all

^ State statutes with which it is in conflict.

Since the case of Gibbons v. Ogden, I) Wheat. 1, it has never been

loubted that commercial intercourse is an element of commerce

which comes witldn the regulating power of Congress. Post-oftices

and ])Ost-roads are established to facilitate the transmission of intelli-

gence. P>oth commerce and the postal service are placed within the

L^ I A tax on pasHfiif^'fTH ciiniiot 1)0 cxartcd umlcr a Stato l.iw imrpurtiii;: l<> |)rnvi(le

^/A*y , for iiis|i»Ttioii. The j»r><vi>.iuii.s of V. S. Cmist. Art. l.scf. 10. d. 2, as to Stuw iiinpfc-

n-jS Jlioii do not apply to pcr.soiiB. rcojile v. Compaguie (ieucralo I'lausatlantiiiuc, 107

y IJut unilor tiic coininrrro clause ConRrpsH lias jiowcr to nmilaic iiiinii;,'iation, and

y^^ \ n HtalHti; (August .3, 1HH2, I'l! Stat. 214). Jiroviding for tlio rollL'tiion liv v\w Initi-d

,yb^ StatcH Collector at caili port of the until of fifty c-tiits for earli pas.scngcr, not a citizen

of tlif rnilf;d States, who sliail come to that port by Htoatn or nailing vcs.scl from n

fonign port, to l»e pai<l l)y tlic masUT or owm-r of the vc-nml, such inoin-y to lie turned

into \\\i- rnited .Stales 'In-nsnry toconstilnte an inunigration fiiml to lie used to defray

till- ^ffiense of regulating immigration and for the care of imtnigrants, and to relievo

I ai« are in distpfs. was held to he ralid as a regnlation of commerce and not open

to the ohjection tli:il^l ik a ta.x uot uui^rj^. Jlead !Money Caues, 112 U. S. 580.

(/"/</

I ik a ta.x uot uuiL^rA^. llead !Monev ( aues, 112 L. S. j80.
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power of Congress, because, being national in their operation, they

should be under the protecting care of the national government.

The }»o\vers thus granted are not confined to the instrumentalities

of comuie rce, or the postal service known or in use when the Consti -

tution was adopted, butj tliey keep pace with the progress of the

country , and adapt tliemselves to the new developments of time and

circumstance s. They extend from the horse with its rider to the

"stage-coach, from the sailing-vessel to the steamboat, from the coach

anil the steamboat to the railroad, and from the railroad to the tele-

graph, as these new agencies are successively brought into use to

meet the demands of increasing population and wealth. They were

intended for the government of the business to which they relate, at

all times and under all circumstances. As they werf. intrusted to the

general government for the good of the nation, it is not only the

right, but the duty, of Congress to see to it that the intercourse

among the States and the transmission of intelligence are not ob-

structed or unnecessarily encumbered by State legislation.

The electric telegraph marks an epoch in the progress of time. In

a little more than a quarter of a century it has changed the habits of

business, and become one of the necessities of commerce. It is indis-

pensable as a means of inter-communication, but especially is it so in

commercial transactions. The statistics of the business before the

recent reduction in rates show that more than eighty per cent of all

the messages sent by telegraph related to commerce. Goods are sold

and money paid upon telegraphic orders. Contracts are made by

telegraphic correspondence, cargoes secured, and the movement of

ships directed. The telegraphic announcement of the markets abroad

regulates prices at home, and a prudent merchant rarely enters upon

an important transaction without using the telegraph freely to secure

information.

It is not only important to the people, but to the government. By
means of it the heads of the departments in Washington are kept in

close communication with all the various agencies at home and

abroad, and can know at almost any hour, by inquiry, what is trans-

piring anywliere that affects the interest they have in charge. Under

such circumstances, it cannot for a moment be doubted that this

powerful agency of commerce and inter-communication comes within

the controlling power of Congress, certainly as against hostile State

legislation. In fact, from the beginning, it seems to have been as-

sumed that Congress might aid in developing the system ; for the

first telegraph line of any considerable extent ever erected was built

between Washington and Baltimore, only a little more than thirty

years ago, with money appropriated by Congress for that purpose

(5 Stat. 618); and large donations of land and money have since been

made to aid in the construction of other lines (12 id. 4S9, 772; 13

: is not necessary now to inquire wheflier

)the telegraph as part of the postal service, and
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exclude all others from its use. The present case is satisfied, if we

find that Congress has power, by appropriate legislation, to prevent

the States from placing obstructions in the way of its usefulness.

The government of the United States, within the scope of its

powers, operates upon every foot of territory under its jurisdiction.

It legislates for the whole nation, and is not embarrassed by State

lines. Its peculiar duty is to protect one part of tlie country from

encroachments by another upon the national rights which belong

to all.

The State of Florida has attempted to eonfer upon a single corpo-

ration the exclusive right of transmitting intelligence by telegraph

over a certain portion of its territory. This embraces the two west-

ernmost counties of the State, and extends from Alabama to the

Gulf. No telegraph line can cross the State from east to west, or

from north to south, within these counties, except it passes over this

territory. Within it is situated an important seaport, at which busi-

ness centres, and with which those engaged in commercial pursuits

have occasion more or less to communicate. The United States have

there also the necessary machinery of the national government. They

have a navy-yard, forts, custom-houses, courts, i)ost-offices, and the

appropriate officers for the enforcement of the laws. The legisla-

tion of Florida, if sustained, excludes all commercial intercourse by

telegraph between the citizens of the other States and those residing

upon tliis territory, except by the employment of this corporation.

The United States cannot communicate with their own officers by

telegraph except in the same way. The State, therefore, clearly has

attempted to regulate commercial intercourse between its citizens and

those of other States, and to control tlie transmission of all telegraphic

correspondence witliin its own jurisdiction.

It is unnecessary to decide how far this might have been done if

Congress had not acted upon the same subject, for it has acted. The

statute of July 24, ISOG, in effect, amounts to a prohibition of all

State monopolies in tliis particular. It substantially declares, in the

inti-rest of commerce and the convenient transmission of intelligence

from place to place by the government of the United States and its

citizens, that the erection of telegraph lines shall, so far as State inter-

ference is concerned, be free to all who will submit to the conditions

imposed by Congress, and that corporations organized under the laws

of one State for construetiiig and (»perating telegraj))! lines shall not

be excluded by another from prosecuting their business within its

jurisdiction, if they accept the terms ])roposed by tlie national gov-

ernment for this national i>rivilege. Id this extent, certainly, the

statute is a legitimate regulation of commercial intercourse aMU)ng the

States, and is appropriate legislation to carry into execution the powers

of Congress over the iKjstal service. It gives no foreign corporation

tlie right to enter upon private jjroperty witliout the consent of the

owner and erect the neces.sary structures for its business ; but it docs



SECT. II. a.] PENSACOLA TEL. CO. V. WESTERN UNION TEL. CO. ii.jO

provide, that, whenevei- the consent of the owner is obtained, no

State legislation shall prevent the occupation of post-roads for tele-

graph purposes by such corporations as are willing to avail them-

selves of its privileges.

It is insisted, however, that the statute extends only to sucli mili-

tary and post-roads as are upon the public domain ; but this, we think,

is not so. The language is, " Through and over any portion of the

public domain of the United States, over and along any of the mili-

tary or post-roads of the United States which have been or may
hereafter be declared such by act of Congress, and over, under, or

across the navigable streams or waters of the United States." There

is nothing to indicate an intention of limiting the effect of the words

employed, and they are, therefore, to be given their natural and

ordinary signification. Read in this way, the grant evidently extends

to the public domain, the military and post-roads, and the naviga-

ble waters of the United States. These are all within the dominion

of the national government to the extent of the national powers, and

are, therefore, subject to legitimate congressional regulation. No
question arises as to the authority of Congress to provide for the

appropriation of private property to the uses of the telegraph, for no

such attempt has been made. The use of public property alone is

granted. If private property is required, it must, so far as the

present legislation is concerned, be obtained by private arrangement

with its owner. No compulsory proceedings are authorized. State

sovereignty under the Constitution is not interfered with. Only

national privileges are granted.

The State law in question, so far as it confers exclusive rights

upon the Pensacola Company, is certainly in conflict with this legis-

lation of Congress. To that extent it is, therefore, inoperative as

against a corporation of another State entitled to the privileges of

the act of Congress. Such being the case, the charter of the Pensa-

cola Company does not exclude the Western Union Company from

the occupancy of the right of way of the Pensacola and Louisville

Railroad Company under the arrangement made for that purpose.

We are aware that, in Paul v. Virginia, 8 Wall. 108, tliis court

decided that a State might exclude a corporation of another State

from its jurisdiction, and tliat corporations are not within the clause

of the Constitution which declares that " the citizens of each State

shall be entitled to all privileges and immunities of citizens in the

several States." Art. 4, sect. 2. That was not, however, the case

of a corporation engaged in inter-state commerce ; and enough was

said by the court to show, that, if it had been, very different questions

would have been presented. The language of the opinion is (p. 182)

:

"It is undoubtedly true, as stated by counsel, that the power conferred

iipon Congress to regulate commerce includes as well commerce car-

ried on by corporations as commerce carried on by individuals. . . .

This state of facts forbids the supposition that it was intended in the
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grant of power to Congress to exclude from its control the commerce

of corporations. The language of the grant makes no reference to

the instrumentalities by wliich commerce may be carried on: it is

general, and includes alike commerce by individuals, partnerships,

associations, and corporations. . . . The defect of the argument lies

in the character of their (insurance companies) business. Issuing

a policy of insurance is not a transaction of commerce. . . . Such

contracts (policies of insurance) are not inter-state transactions,

though the parties are domiciled in different States."

The questions thus suggested need not be considered now, because

no prohibitory legislation is relied upon, except that wliich, as has

already been seen, is inoperative. Upon principles of comity, the

corporations of one State are permitted to do business in another,

unless it conflicts with the law, or unjustly interferes with the rights

of the citizens of the State into which they come. Under such

circumstances, no citizen of a State can enjoin a foreign corporation

from pursuing its business. Until the State acts in its sovereign

capacity, individual citizens cannot complain. The State must deter-

mine for itself when the public good requires that its implied assent

to the admission shall be withdrawn. Here, so far from withdraw-

ing its assent, the State, by its legislation of 1874, in efiect, invited

foreign telegraph corporations to come in. Whether that legislation,

in the absence of congressional action, would have been sufficient to

authorize a foreign corjtoration to construct and operate a line within

the two counties named, we need not decide ; but we are clearly of

the opinion, that, with such action and a right of way secured by

private arrangement with the owner of the land, this defendant cor-

pqriyjJbn cannot be excluded by the present complainant.

V.•^.fy.^^'

V ' JJccrce affirmed.

0^ A^ 0->LORD V. STEAMSIIIl' COMPANY.

^^ > 102 United States, 511. 1880.

*/ ' [^
Bkror to the Circuit Court of the United States for the District of

-California.

y Sects. 4283 and 4280 of the K.-vised Statutes arc as follows: —
" S«'ct. 4'J83. Tlifi liability of the owner of any vessel, for any enihc/zli-injMil

,

]o»», or (leHtruclioii, by any pTSdn, of any pniperty, goods, or nuToliandise,

Hliippfd or put on board of sneh vessel, or for any loss. (latnaj,n', or injury by

colliHioii, or for any a<'t, matter, or tliiiij,' lost, damage or forfeiUire done, orca-

sioned, or jucurnMl, witliout tiie privily or knowlidt^'c of sncli owner or owners,

^^^ithall in no ca«e exceed tbe aiiionnt of tbo value of tlie interest of such owner in

HUi-h VfHfiel, and b<r freight then pt'iidiiip."

" .Sect. 4li«!> 'I'tie j)r<ivision «if the seven preceding .sections relating to the

y
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shall notripplv to tne^
,limitation of the liability of the owners of vessels shall not Tipply

owners of any canal-boat, barge, or lighter, or to any vessel of any descrip-

tion whatsoever used in rivers or inland navigation.'

Sect. 42S3 was one of the seven sections referred to in sect. 4289. . /

The steamship ** Ventura," owned by the defendant in error, theK \h

Goodall, Nelson, and Perkins Steamship Company, was employed in . j^r

navigation between San Francisco and San Diego, in the State of
California, touching at the intermediate ports on the coast. In making
her voyages she ran a distance of four hundred and eighty miles or

the Pacific Ocean, She formed part of a transportation line whicW
was largely engaged in foreign and inter-state commerce, but was

herself only emplo3'ed on her own route, and neither took on nor put .

off goods outside of the State of California. While on one of herjt

regular voyages from San Francisco to San Diego she was totally lost, /»

with all her pending freight and cargo, on the coast of California, [/^^ '

tJ^i'
without the privity or knowledge of her owner. This suit was l^rought nj^ ^
against her owner as a common carrier to recover the value of the ^^•^J^r" _

goods lost. The cargo was mostly owned by retail merchants in San lf)h^ ,kj^

Diego and other places in California who had made purchases for their ^
business from wholesale merchants in San Francisco and was in transit^ •

.

from there. The steamship company pleaded its exemption fromji '

liability as owner of the vessel under sect. 4283 of the RevisedtjLZ)

Statutes. On the trial the court instructed the jury " that if the jury,

believed that the said losses occurred solely by reason of the negli-J

geuce of the master of said ship and without the privity or knowledge,

or neglect of said defendant, that said sect. 4283 of the Revised Stat-

utes fully exonerated the defendant from liability for any such losses,

notwithstanding the goods when lost were being transported on

journey, the final termini of which were different points in the State

of California." To this charge an exception was duly taken. The^

jury found in favor of the defendant, and judgment was rendered. .xV^^

accordingly. To reverse that judgment the present writ of error was|' ^
sued out.

Mr. Chief Justice Waite, after stating the facts, delivered th\

opinion of the court.

The single question presented by the assignment of errors

whether Congress has power to regulate the liability of the ownerb^ ,
,

of vessels navigating the high seas, but engaged only in the trans-,
^;^Jj^

portation of goods and passengers between ports and places in the \\iC
same State. It is conceded that while the Ventura carried goods

from place to place in California, her voyages were always ocean

voyages.

Congress has power ''to regulate commerce with foreign nations

and among the several States, and with the Indian tribes " (Const.,

art. 1, sect. 8), but it has nothing to do with the purely internal

commerce of the States, that is to say, with such commerce as is ear-

ned (in between different parts of the same State, if its operations

17
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are confined exclusively to the jurisdiction and territory of that State,

aud do not affect other nations or State's or the Indian tribes. This has

never been disputed since the case of Gibbons v. Ogden, 9 Wheat. 1,

104. The contracts sued on in the ])resent case were in effect to

cirry goods from San Francisco to San Diego by the way of the

Pacific Ocean. They could not be performed except by going not

u:ilv out of California, but out of the United States as well.

Commerce includes intercourse, navij^.ition. and not ti-affic alone.

This also was settled in Gibbons v. Ogden, supra^ 189. '* Commerce
with foreign nations," says Mr. Justice Daniel, for the court, in Yeazie

v. Moor, 14 How. o^jS, '* must signify commerce which, in some seiise,

is necessarily connected with these nations, transactions which either

immediately or at some stage of their progress must be extra-territo-

rial." p. 573.

The Pacific Ocean belongs to no one nation, but is the common
property of all. When, therefore, the Ventura went out from San

Francisco or San Diego on her several voyages, she entered on a

navigation which was necessarily connected with other nations.

While on the ocean her national character only was recognized, and

she was subject to such laws as the commercial nations of the world

ha<l, by usage or otherwise, agreed on for tlie government of the

vehicles of commerce occupying this common property of all mankind.

She was navigating among the vessels of other nations and was

treated by them as belonging to the country whose flag she carried.

True, she was not trading with them, but she was navigating with

them, aud consequently with them was engaged in commerce. If in

her navigation she inflicted a wrong on another country, the United

States, and not the State of California, must answer for what was

done. In every just sense, therefore, she was, while on the ocean,

enga^xed in commerce with foreign nations, and as such she and the

business in which she was engaged were subject to the regulating

I>ower of Congress.

Navigation on the high seas is necessarily national in its character.

Such navigation is clearly a matter of *' external concern," affecting

the nation as a nation in its external affairs. It must, therefore, be

subject to the national government.

This disposes of the case, since, by sect. 4289 of the Revised Stat-

utes, the provisions of sect. 4283 are not applicable to vessels used in

rivers or inland navigation, and this legislation, therefore, is relieved

from the objection thrit ])roved fatal to the trade-mark law which was

considered in Trade-Mark Cases, 1(H> U. S. 82. Tiie commerce regii-

lated is expressly confined to a kind over which Congress has been

given control. There is not here, as in Allen r. Newberry, 21 How.

244, a question of admiralty jurisdiction under the law of 1845, but

of the power of Congress over the commerce of the United States.

The contracts sued on do not relate to the purely internal commerce

of a State, but impliedly, at least, connect themselves with the com-
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merce of the world, because in their performance the laws of nations

on the high seas may be involved, and the United States compelled

to respond.

Having found ample authority for the act as it now stands in the

commerce clause of the Constitution, it is unnecessary to consider

whether it is within the judicial power of the United States ovei

cases of admiralty and maritime jurisdiction.

Affirmad.] (^
'^

t/" 'W

^\a A-
1 In the case of Lehigh Valley Railroad Company v. Pennsylvani.v^HS U. S-^/l V

192 ( 1 892), the question was as to the validity of a State tax on receipts from transport Jp

tatiou of freight between two points in Pennsylvania over defendant's line of roaiip^ //

^viiich between such points ran for a distance witliin the limits of New Jersey.

Mii. Chief Justice Fuller, delivering the opinion of the court, said :
—

"The tax under consideration here was determined in respect of recei])ts for the^^AT J )i

proportion of the transportation within the State, but the contention is tliat this could i J^
/)

/^
not be done because the transportation was an entire thing, and in its course passed -

^'"^

through another State than tliat of the origin and destination of tlie particular freight

and passengers. There was no brealving of bulk or transfer of passengers in New-'

Jersey. The point of departure and the point of arrival were alike in Pennsylvania.|

Tlie intercourse was between those points and not between any other points. Is such|

intercourse, consisting of continuous transjjortation between two points in the same*

State, made interstate because in its accompli-sliment some portion of another State,

may be traversed ? Is the transmission of freight or messages between two places in'

tJia same State made interstate 'tusiness by the deviationj)t the railroad or telegmph y-

line on to the soU of anotlier State ? *14 >0 .
". /a-^

"If it has liappened tliat tln-ough engineering difficulties, as the interposition of a c/^^/iy^
mountain or a river, the line is deliected so as to cross the boundary and run for the i j^ ' \
time being in another State than that of its principal location, does such detour in it- '

| i/^
self impress an external character on internal intercourse ? . . . Iki-^^^'^^ llM

" It shouhi be remembered that the question does not arise as to the power of any i , /O ,

other State than the State of the termini, nor as to taxation upon the property of theWxV (

company situated elsewhere than in Pennsylvania, nor as to tiie regulation bv Penn
sylvauia of the operations of this or any other company elsewhere, but it is simpl

whetlier, in the carriage of freight and passengers between two points in one State

the mere passage over tlie soil of another State renders that business foreign, which i:

domestic. We do not think such a view can l)e reasonably entertained, and are o

opinion that this taxation is not open to constitutional objection by reason of the par->^. i

-

ticular way in which Philadelphia was reached from Mauch Chunk. Kk/f"^^-

" The single question in Lord v. Steamship Company was, as stated bv Mr. Chiefri

ith

Justice Waite, delivering the opinion of the court, whether Congress had power tolr*^ 'T^y
regulate tlie liability of the owners of vessels navigating the high seas, but eiigagecP' ». 0^
only in tiie transportation of goods and passengers between ports and places in the/yu^ . -A)

same State, it being conceded that the voyages of the steamship in respect of whose
(V^

loss the question arose were always ocean voyages. The argument was that ' while on<ji/y i/^
the ocean her national character only was recognized, and she was subject to such laws L/-'*'*'''^

as the commercial nations of the world had, by usage or otherwise, agreed on for the^^*^*^
"^

gi>veriimeiit of the vehicles of commerce occupying this common property of all man- A-^^.
kind. She was navigating among the ve.s.sels of otiier nations and was treated by them^^y) ^^
as belonging to the country whose flag she carried. True, she was not trading wit

them, but she was navi;.'ating with them, and consequently with them was engaged
commerce. If in her navigation she inflicted a wrong on another country, the Unitec

States, and not the State of California, must answer for what was done. In everv jus

sense, therefore, she was, while on the ocean, engaged in commerce with foreign n;i

tions, and as such, she and the business in which she was engaged was subject to tli

regulating power of Congress.'"Y\^^:^^ C^^C^L^fL^ JT^^ "^
\[

e((,jV^
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^ / '/^-^ /- .j(/^ DANIEL r.ALL.

^^
1 (r ,^^/' Ir^ id Wallace, 557. 1870.

b
I

^¥Tnpir)\7\\i a proceeding by libel in behalf of the United States in

'•^"•^he Xi&i-ict Court of the United States for :Miehi;j:an against a vessel

^) to recover a penalty for the use of the vessel on the navigable waters

,
-^ of the United States without a license as required by act of Congress.

T-^ It appeared that the vessel was used wholly on Grand River, which

C^^ is entirely within the State of Michigan, but that the goods trans-

l<^ ported were destined, in part, for points outside the State. The

. y hbel was dismissed, but this decision was reversed on appeal to the

iV^ Jb^tircuit Court and from the decree in that Court an appeal is

^ prosecuted.]
* ' '/ Mk. Jl-stice Field, after stating the case, delivered the opinion

- mJ^ of the court, as follows :

^ >^ Two questions are presented in this case for our determination.

. *^v First : "Whether the steamer was at the time designated in the

a'' 1^-1 engaged in transporting merchandise and passengers on a

'^^
J'^'iiiavigable water o£ the United States within the meaning of the acts

^-y^' i)f Congress; and, I/\M

y^' Arond: Whethej;' those acts are applicable to a steamer engaged

,J^ J^^ a common carrier between places in the same State, when a portion

r- \^li^\ii merchandise transported by her is destined to places in other

*^ y^ States, or comes from places witliout the State, she not running in

yfrO* connection with or in continuation of any line of steamers or other

JL i^'essfls, or any railway line leading to or from another State.VI V^.

'w^^l Upon the first of these questions we ent(>rtain no doubt] The

V ',*^ /dcctrine of the common law as to the navigal)ility of waters has no

JL
(application in this country. Here the ebb and flow of the tide do

(a ,y» Lot constitute the usual test, as in England, or any test at all of the

^A"^'^ ») navigability of waters. There no waters arc navigable in fact, or at

^^ least to any considerable extent, which are not subject to the tide,

and from this circumstance tide water and navigable water there

signify substantially the same thing. But in this country the case

is widely different. Some of oiu- rivers are as navigable for many

hundn.'ds of miles above as they are below the limits of tide water,

and some of them are navigable for great distances by largo vessels,

which are not even affected by the tide at any point during their

entire length. The Genesee Chiff, 12 How. 4r.7 ; Ilinf r. Trevor,

4 Wall. rian. A different t<'st m\ist, therefore, l)e applied I0 de-

* ^
teiiiiiiH! the iiavTgrn")ility oL^)ur_rjverSj_and t]iai_bLJumiJ in (heir

/^ ii iiviuMbh: e ai-Lji-itv. Tjfo^.. Tivers imis^. he reL^rded as iiul)l ie navi-

^ (^ ,>^llh
- .jvers ill law which are navi',^d)le in Jjict_ And they are

navigable in fact when they are used, or are susceptible of being

used" in their ordinary condition, as Ijighways for comnxerce, over

'jil^

$
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wliicli trade and travel are or may be conducted in the customary

modes of trade and travel on water. And they constitute navigable

waters of the United States within the meaning of the acts of Con-

gress, in contradistinction from the navigable waters of the States,

when they form in their ordinary condition by themselves, or b}"^

\initing with other waters, a continued highway over which commerce

is or may be carried on with other States or foreign countries in the

customary modes in wliich such connuerce is conducted by water.

If we apply tliis test to Grand River, the conclusion follows that

it must be regarded as a navigable water of the United States.

From the conceded facts in the case the stream is capable of bearing

a steamer of one hundred and twenty-three tons burden, laden with

merchandise and passengers, as far as Grand E.ai)ids, a distance of

forty miles from its mouth in Lake Michigan. And by its junction

with the lake it forms a continued highway for commerce, both with

other States and with foreign countries, and is thus brought under

the direct control of Congress in the exercise of its commercial

power.

That power authorizes all appropriate legislation for the protection

or advancement of either interstate or foreign commerce, and for that

purpose such legislation as will insure the convenient and safe nav-

igation of all the navigable waters of the United States, whether

that legislation consists in requiring the removal of obstructions to

their use, in prescribing the form and size of the vessels employed

upon them, or in subjecting the vessels to inspection and license, in

order to insure their proper construction and equipment. " The

power to regulate commerce," this court said in Gilman v. Phila-

delphia, 3 Wall. 724, "comprehends the control for that purpose,

and to the extent necessary, of all navigable waters of the United

i^f.af.pg y/Viin,)! n.vft accessible from a State other than those m which

they lie . For this purpose they are the public property of the

nation, and svibiect to all the requisitelegislation of Congress^"

But it is contended that the steamer Daniel Ball was only engaged

in the internal commerce of the State of Michigan, and was not,

therefore, required to be inspected or licensed, even if it be conceded

that Grand River is a navigable water of the United States ; and this

brings us to the consideration of the second question presented.

There is undoubtedly an internal commerce which is subject to

the control of the States. The power delegated to Congress is

limited to commerce " among the several States," with foreign

nations, and with the Indian tribes. Th is limitation necessarily

jxcTucles trom jied^ral r.ontrol alT commerce not thus designated,

and of course that commerce which is carried on entirelyl\^ ithiii the

limits of a State, and does not extejK]^_to or affect other States.

Gibbons v. Ogden, 9 Wheat. 194, 195. In this case it is admitted

that the steamer was engaged in shipping and transporting down
Grand River, goods destined and marked for other States than
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I^Iichigan, ami in receiving and transporting up the river goods

brought within the State from without its limits; but inasmuch as

her agency in the transportation was entirely within the limits of

the State, and she did not run in connection with, or in continuation

of, anv line of vessels or railway leading to other States, it is con-

tended that she was engaged entirely in domestic commerce. But

this conclusion does not follow. So far as slie was employed in

transporting goods destined^for other States, or goods brought from

withou t tirc_lnnits_ij"r^Iir-]ii|Trrn and destined to places within that

SfTite. she was Engaged in commerce between the States, andjbow-

eveFTimited that conunercTjiuiy have been, she was, so far as ijL

went. subie(;t to"TIi7Trgislation of Congress. She was employed as

an instrument of that commerce; for whenever a commodity has

begun to move as an article of ttade from one State to another,

commerce in that commodity between the States has commenced.

The fact that several different and inde]>endent agencies are em-

7noved_in transporting the conimodity, some acting entirely in one

SlafeTand some "acting throu.i:;h two' or more States, does in no

^^specTjaffect the character of the transaction. To the extent in_

w hicii each agency acts in that transportatioTi. it is sub.iect to__LlIg"

retrulation oi C'ungress.

It is said that if the position here asserted be sustained, there is

no such thing as the domestic trade of a State ;
that Congress may

take the entire control of the commerce of the country, and extend

its regulations to the railroads within a State on which grain or fruit

is transported to a distant market.

We answer that the present case relates to transportation on the

navigable waters of the United States, and wc are not called upon to

express an opinion upon the power of Congress over interstate com-

merce when carried on by land transportation. And we answer

further, that we are unable to draw any clear and distinct line

between the authority of Congress to regulate an agency emidoyed

in commerce between the States, when that agency extends

through two or more States, and when it is confined in its action

entirely within the limits of a single State. If its authority docs

not extend to an agency in such commerce, when that agency is

confined within the limits of a State, its entire authority over inter-

stat<; commerce may be defeated. Several agencies combining, each

tiiking up the commodity transported at the boundary line at one

end of a State, and leaving it at the bounchiry line at the other end,

the Federal jurisdiction would be entirely ousted, and the con-

stitutional provision would become a dead letter.

Wo ])erceive no error in the record, and the decree ol the Circuit

Court must be Ajjirmcd.
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UNITED STATES v. E. C. KNIGHT CO.

156 United States, 1. 1895. L

[The bill filed in this case in the Circuit Court of the Unite

for the Eastern District of- Pennsylvania charged, in substance, that "^ "ij/

the American Sugar Refining Company and four other corporations/ H^ V
including the E. C. Knight Company, incorporated under the laws of Z' ^
different States to carry on the business of refining sugar, and pro- (j^
ducing nearly all the refined sugar manufactured in the United States,

had entered into contracts for the purchase by the American Sugar

Refining Company of the shares of stock and the property of the

other companies, and the issuance in exchange to the other companies''

of shares of stock in the said American Sugar Refining Company
that these contracts were entered into for the purpose of obtaining

|

control by the last named company of the price of sugar in the United

States and monopolizing the manufacture and sale of refined sugf^-^ \

therein; and that such contracts were in violation of the provisions^

of an act of Congress approved July 2, 1890, entitled " An act to pro-u

tect trade and commerce against unlawful restraints and monopolies,"

26 Stat. 209, providing " that every contract, combination in the form

of trust, or otherwise, or conspiracy in restraint of trade and com-

merce among the several States is illegal, and that persons who shall

monopolize or shall attempt to monopolize or combine or conspire

with other persons to monopolize trade and commerce among the

several States shall be guilty of a misdemeanor." It was prayed that

the agreements referred to be cancelled and declared void and that

the defendants be enjoined from carrying them out and from violating

said act.]

Mr. Chief Justice Fuller, after stating the facts, delivered the

opinion of the court.

By the purchase of the stock of the four Philadelphia refineries,

with shares of its own stock, the American Sugar Refining Com[)any

acquired nearly complete control of the manufacture of refined sugar

within the United States. The bill charged that the contracts under

which these purchases were made constituted combinations in re-

straint of trade, and that in entering into them tlie defendants com-

bined and conspired to restrain the trade and commerce in refined

sugar among the several States and with foreign nations, contrary to

the act of Congress of July 2, 1890.

The relief sought was the cancellation of the agreements under

which the stock was transferred ; the redelivery of the stock to the

parties respectively ; and an injunction against the further performance

of the agreements and further violations of the act. As usual, there

was a prayer for general relief, but only such relief could be afforded

under that prayer as would be agreeable to the case made by the bill
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and consistent with that specifically prayed. And as to the injunc-

tion asked, that relief was ancillary to and in aid of the primary

equity, or ground of suit, and, if that failed, would fall with it. That

ground here was the existence of contracts to monopolize interstate

or international trade or coniiuerce, and to restrain such trade or com-

merce, which, by the provisions of the act, could be rescinded, or

operations thereunder arrested.

In commenting upon the statute, 21 James 1, c. 3, at the com-

mencement of chapter 65 of the third Institute, entitled "Against

;Monupulists, l*ropounders, and ProJL'ctors,"' Lord Coke, in language

often quoted, said :

'* It appearetli by the preamble of this act (as a judgment in Par-

liament) that all grants of monopolies are against the ancient and

fundamentall laws of this Kingdome. And therefore it is necessary

to define what a monopoly is.

"A monopoly is an institution, or allowance b}- the King by his

grant, commission, or otherwise to any person or persons, bodies

politique, or corporate, of or for the sole buying, selling, making,

working, or using of anything, whereby any person or persons, bodies

politi(pu% or cori)orate, are sought to be restrained of any freedome or

liberty that they had before, or liindred in their lawfull trade.

" For the word monopoly, (licitur a-n-o to? yxdi/ov, (i. solo,) koX vwXeofiai,

(i. ve7ulere,) quod est cum U7ms solus aliquod genns mcrcaturce wiircr-

sujn vendit, ut solus vendat, pretium ad suuvi libit urn statuens : hereof

you may read more at large in that case. Trin. 44 Eliz. Lib. 11, f. 84,

85 ; le case de monopolies.'^ 3 Inst. 181.

Counsel contend that this definition, as explained by the derivation

of the word, may be a])plied to all cases in wliich "one person sells

alone the whole of any kind of marketable thing, so that only he can

continue to sell it, fixing tlie price at his own jjleasure," whether by

virtue of legislative grunt or agreement; that the monopolization re-

ferred to in the act of Congress is not confined to the common law

sense of the term as implying an exclusive control, by authority, of

one brancli of industry without legal right of any other person to in-

terferti therewitli by competition or otlierwise, but tliat it includes

engrossing as well, and covers controlling the market by contracts

securing the advantage of selling alone or exclusively all, or some

considerable ])ortion, of a particular kind of merchandise or com-

modity to the detriment of the public ; and thatsucli contrai^ts amount

to that restraint of trad<; or commerce declan'd t<> l)e illegal, lint

the monopoly and restraint d(.'n<iun('«'d by the act are the monoi)oly

and restraint of interstate and international trade or commerce, while

the conclusion to be assumed on this record is that the residt of the

transa<'tion conij)lained of was the creation of a n)onopoly in the manu-

facture f»f a n(!cessary of life.

In the view whidi we take of tlie case, we nt-ed not discuss whetlier

because the tentacles which drew the o\itlying refineries into tlio
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dominant corporation were separately put out, therefore there was no
eoaibiuation to monopolize ; or, because, according to political econo-
mists, aggregation of capital may reduce prices, therefore the objec-

tion to concentration of power is relieved; or, because others were
theoretically left free to go into tlie business of refining sugar, and
the original stockholders of the Philadelphia refineries after becoming
stockholders of the American Company miglit go into competition
with themselves, or, parting with that stock, might set up again for

themselves, therefore no objectionable restraint was imposed.
The fundamental question is, whether conceding that the existence

of a monopoly in manufacture is established by the evidence, that

monoi)oly can be directly suppressed under the act of Congress in the
mode attempted by this bill.

It cannot be denied that the power of the State to protect the lives,

health, and property of its citizens, and to preserve good order and
the public morals, ''the power to govern men and things within the

limits of its dominion," is a power originally and always belonging
to the States, not surrendered by them to the general government,
nor directly restrained by the Constitution of the United States, and
essentially exclusive. The relief of the citizens of each State from
the burden of monopoly and the evils resulting from the restraint of

trade among such citizens was left with the States to deal with, and
this Court has recognized their possession of that power even to the

extent of holding that an employment or business carried on by pri-

vate individuals, when it becomes a matter of such public interest

and importance as to create a common charge or burden upon a citi-

zen ; in other words, when it becomes a practical monopoly, to which
the citizen is compelled to resort and by means of which a tribute can

be exacted from the community, is subject to regulation by State

legislative power. On the other hand, the power of Congress to

regulate commerce among the several States is also exclusive. The
Constitution does not provide that interstate commerce shall be free,

but, by the grant of this exclusive power to regulate it, it was left

free except as Congress might impose restraints. Therefore it has

been determined that the failure of Congress to exercise this exclu-

sive power in any case is an expression of its will that the subject

shall be free from restrictions or impositions upon it by the several

States, and if a law passed by a State in the exercise of its acknowl-

edged powers comes into conflict with that will, the Congress and the

State cannot occupy the position of equal opposing sovereignties, be-

cause the Constitution declares its supremacy and that of the laws

passed in pursuance thereof; and that which is not supreme must
yield to that which is supreme. '' Commerce, undoubtedly, is traliic,"

said Chief Justice Marshall, " but it is something more ; it is inter-

course. It describes the commercial intercourse between nations and
parts of nations in all its branches, and is regidated by prescribing

rules for carrying on that intercourse." That which belongs to com-
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luerce is within the jurisdiction of the United States, but that which

does not belong to commerce is within the jurisdiction of the police

power of the State. Gibbons v. Ogden, 9 "Wheat. 1, 180, 210j

Brown v. Maryland, 12 Wheat. 419, 448; The License Cases, 5 How.
5<>4. rvj9; Mobile v. Kimball, H)2 U. S. G91; liownian r. Chicago &
>'. W. Railway Co., 125 U.S. 405; Leisy y. Hardin, 1:35 U. S. lOU;

In re Rahrer, 140 U. S. 545, 555.

The argument is that the power to control the manufacture of

refined sugar is a monopoly over a necessary of life, to tlie enjoyment

of which by a large part of the population of the United States inter-

state commerce is indispensable, and that, therefore, the general

government in the exercise of the power to regulate commerce may
repress such monopoly directly and set aside the instruments which

have created it. But this argument cannot be confined to necessa-

ries of life merely, and must include all articles of general consump-

tion. Doubtless the power to control the manufacture of a given

thing involves in a certain sense the control of its disposition, but

this is a secondary and not the primary sense; and although the

exercise of tliat power may result in bringing the operation of com-

merce into play, it does not control it, and affects it only incidentally

and indirectly. Commerce succeeds to manufacture, and is not a i)art

of it. The power to regulate commerce is the power to prescribe the

rule by which commerce shall be governed, and is a power indepen-

dent of the power to suppress monopoly. But it may operate in

repression of monopoly whenever that conies witliin the rules by
which commerce is governed or whenever the transaction is itself a

monopoly of commerce.

It is vital that the independence of the commercial power and of

the police power, and the delimitation between them, however

sometimes perplexing, should always be recognized and observed,

for while the one furnishes the strongest bond of union, the other is

essential to the preservation of tlie autonomy of the States as re-

quired by our dual form of government; and acknowledged evils,

however grave and urgent tliey may appear to be, liad better be

borne, than the risk be run, in the effort to suppress them, of more
serious consequences by resort to expedients of even doubtful

constitutionality.

It will be jtcrcfived how far-reacliing the projjosition is that tlie

j)Owcr of dealing with a monopoly directly may be exercised by the

general government wlienever interstate or international commerce
may be ultimatcdy affected. The regulation of commerce applies to

the subjects of commerce and not to matters of internal ])olice.

Contra/^its to buy, sell, or exchang<' goods to be tr:uisporte(l ;iniong

the several States, the transportation and its instrumentalities, and
articles bought, sold or exchanged for the purposes of such transit

among tlio States, or put in the way of transit, may bo regulated,

but til is is because tliey form jjart of intersUite trade or commerce.
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The fact that an article is manufactured for export to another State
does not of itself make it an article of interstate commerce, and the
intent of the manufacturer does not determine the time when tlie

article or product passes from the control of the State and belongs
to commerce. This was so ruled in Coe v. Errol, 116 U. S. 517, 525
in which the question before the court was whether certain logs cut
at a place in Xew Hami)shire and hauled to a river town for the
purpose of transportation to the State of Maine were liable to be
taxed like other property in the State of New Hampshire. Mr. Jus-
tice Bradley, delivering the opinion of the court, said: "Does the
owner's state of mind in relation to the goods, that is, his intent
to export them, and his partial preparation to do so, exempt them
from taxation ? This is the precise question for solution.
There must be a point of time when they cease to be governed ex-
clusively by the domestic law and begin to be governed and protected
by the national law of commercial regulation, and that moment
seems to us to be a legitimate one for this purpose, in wliich they
commence their iinal movement from the State of their origin to that
of their destination."

And again, in Kidd v. Pearson, 128 JJ. S. 1, 20, 21, 24, where the
question was discussed whether the right of a State to enact a
statute prohibiting within its limits the manufacture of intoxicating
liquors, except for certain purposes, could be overthrown by the
fact that the manufacturer intended to export the liquors when
made, it was held that the intent of the manufacturer did not deter-
mine the time when the article or product passed from the control
of the State and belonged to commerce, and that, therefore, the stat-
ute, in omitting to except from its operation the manufacture of
intoxicating liquors within the limits of the State for export, did
not constitute an unauthorized interference with the right of Con-
gress to regulate commerce. And Mr. Justice Lamar remarked:
"No distinction is more popular to the common mind, or more
clearly expressed in economic and political literature, than that be-
tween manufacture and commerce. Manufacture is transformation— the fashioning of raw materials into a change of form for use.
The functions of commerce are different. The buying and selling
and the transportation incidental thereto constitute commerce; and
the regulation of commerce in the constitutional sense embraces the
regulation at least of such transportation. . . If it be held that
the term includes the regulation of all such manufactures as are
intended to be the subject of commercial transactions in the future,
it is impossible to deny that it would also include all jirofhictive

industries that contemplate the same thing. The result would be
that Congress would be invested, to the exclusion of the States, with
the power to regulate, not only manufactures, but also agriculture,
horticulture, stock raising, domestic fisheries, mining— in sliort,

every branch of human industry. For is there one "of them that
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docs not contemplate, more or less clearly, an interstate or foreign

market ? Does uot the wheat grower of the Northwest or the cotton

planter of the South, plant, cultivate, and harvest his crop with an

eye on the prices at Liverpool, Kew York, and Chicago ".'' The power

being vested in Congress and denied to the States, it would follow as

an inevitable result that the duty would devolve on Congress to

regulate all of tliese delicate, multiform and vital interests — inter-

ests which in their nature are and must be local in all the details of

their successful management. . . . The demands of such a super-

vision would require, not uniform legislation generally applicable

throughout the United States, but a swarm of statutes only locally

applicable and utterly inconsistent. Any movement toward the

establishment of rules of production in this vast country, with its

many different climates and opportunities, could only be at the

sacrifice of the peculiar advantages of a large part of the localities

in it, if not of every one of them. On the other hand, any move-

ment toward the local, detailed and incongruous legislation required

by such interpretation would be about the widest possible dejjarture

from the declared object of the clause in question. Nor this alone.

Even in the exercise of tlie power contended for, Congress wt»uld be

confined to the regulation, not of certain branches of industry, how-

ever numerous, but to those instances in each and every branch

where the producer contemplated an interstate market. These in-

stances would be almost infinite, as we have seen; but still there

would always remain tlie possibility, and often it would be the case,

that the producer contemplated a domestic market. In that case

the supervisory power must be executed by the State; and the

interminable trouble would be presented, that whether the one

power or the other should exercise tlie autliority in question would
bi; determined, not by any general or intelligible rule, but by the

secret and changeable intention of the ])roducer in each and every

act of production. A situation more paralyzing to the State govern-

ments, and more provocative of conflicts between the general gov-

ernment and the States, and less likely to have been what the fram-

ers of the Constitution intended, it would be dilHcult to imagine."

And see Veazie v. Moor, 14 How. 5(')S, T)?-!.

In Gibbons v. Ogden, Hrown ?;. Maryland, and other cases often

cited, the State laws, which were held inoperative, were instances

of (lin;(;t interfercMiccj with, or regulations of, interstate or interna-

tional commerce; yet in Kidd ?'. I'earson the refusal of a State to

allow articles to be manufactureil within her borders even for exjiort

was held not to directly affect ext(!rnal commeree, and State legis-

lation which, in a great variety (»f ways, affe(^ted interstate eom-

merco and jjersons engaged in it, has been frecjuently sustained

bi.'cause the interference was not direet.

Contracts, combinations, or c(jns])iraeies to control domestic enter-

prise in manufacture, agriciilture, mining, production in all its
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forms, or to raise or lower prices or wages, miglit unquestionably
tend to restrain external as well as domestic trade, but the restraint

would be an indirect result, however inevitable and whatever its ex-
tent, and such result would not necessarily determine the object of
the contract, combination, or conspiracy.

Again, all the authorities agree that in order to vitiate a contract
or combination it is not essential that its result should be a complete
monopoly; it is sufficient if it really tends to that end and to deprive
the public of the advantages which flow from free competition.
Slight reflection will show that if the national power extends to all

contracts and combinations in manufacture, agriculture, mining, and
other productive industries, whose ultimate result may aftect exter-
nal commerce, comparatively little of business operations and affairs

would be left for State control.

It was in the light of well-settled principles that the act of July
2, 1890, was framed. Congress did not attempt thereby to assert

the power to deal with monopoly directly as such; or to limit and
restrict the rights of corporations created by the States or the citi-

zens of the States in the acquisition, control, or disposition of prop-
erty; or to regulate or prescribe the price or prices at which such
property or the products thereof should be sold; or to make criminal
the acts of persons in the acquisition and control of property which
the States of their residence or creation sanctioned or permitted.
Aside from the provisions applicable where Congress might exercise

municipal power, what the law struck at was combinations, contracts,

and conspiracies to monopolize trade and commerce among the
several States or with foreign nations; but the contracts and acts of

the defendants related exclusively to the acquisition of the Philadel-
phia refineries and the business of sugar refining in Pennyslvania,
and bore no direct relation to commerce between the States or with
foreign nations. The object was manifestly private gain in the
manufacture of the commodity, but not through the control of inter-

state or foreign commerce. It is true that the bill alleged that the

products of these refineries were sold and distributed among the

several States, and that all the companies were engaged in trade or

commerce with the several States and with foreign nations; but this

was no more than to say that trade and commerce served manufac-
ture to fulfil its function. Sugar was refined for sale, and sales

were probably made at Philadelphia for consumption, and undoubt-
edly for resale by the first purchasers throughout Pennsylvania and
other States, and refined sugar was also forwarded by the companies,

to other States for sale. Nevertheless it does not follow that an
attempt to monopolize, or the actual monopoly of, the manufacture
was an attempt, whether executory or consummated, to monopolize
commerce, even though, in order to dispose of the product, the in-

strumentality of commerce was necessarih'- invoked. There was noth-

ing in the proofs to indicate any intention to put a restraint upon
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trade or commerce, and the fact, as we have seen, that trade or com-
merce might be indirectly affected was not enough to entitle com-
plainants to a decree. The subject-matter of the sale was shares of

manufacturing stock, and the relief sought was the surrender of

property which had already passed and the suppression of the alleged

monopoly in manufacture by tlie restoration of the i<fatiis ijuo before

tlie transfers; yet the act of Congress only autliorized the Circuit

Courts to proceed by way of preventing and restraining violations

of the act in respect of contracts, combinations, or conspiracies in

restraint of interstate or international trade or commerce.

The Circuit Court declined, upon the pleadings and proofs, to

grant the relief prayed, apd dismissed the bill, and we are of opinion

that the Circuit Courtftol^ppeals did not err in affirming that decree.

di (J^\J Decree affirmed.^

/^^^Ji'^-' UNITED STATES v. HOLLIDAY.
(^^^ SAME V. HAAS.

vl5 ll^ ^ Wallace, 407. 18(J5.

jL^ K These were indictments, independent of each other, for violations
"'

\f^ ^ of ^^^^ ^^^ ^^ Congress of February 13, 18G2, 12 Stat, at Large, 330,

^y^^ which declares that if any person shall sell any spirituous liquors

cJir'fto any Indi<ni under the charge of any Indian superintendent or

Indian agent appointed by the United States, he shall, on convic-

tion thereof before the proper District Court of the United States,"

be fined and imprisoned.

^,\. This act of 1802 was amendatory of an act of June 30, 1834, 4

y '^ . Stat, at Large, 732, declaring that if any person sold liquor to an

/^ . Indian in the Indian country he should forfeit Hve hundred ilollars.

Tv/' r These indictments were both in District Courts of the United
^ ij) St ites— the one against Haas in the District Court for AHnnesota

i^J^ (there not being at tiie time of the indictment any Circnit Court as

\. iJ- yt't establisljf'd in Minnesota), and that against Holliday in the Dis-

>^ trict Court for ^^(!higan, — and under the act of August S, 1,SJ(»,

9 id. 73, authorizing the remission of indictments from the District

-iA to the Circuit Courts, they were both removed into the Circuit

Ti Ciiu/fcs; the case of Haas, after he had been convicted of the offence

-ft^/ ^*i^rg.'d and while a motion in arrest of judgment was pending and

^1, undt'tcnnined in the District Court.

1 Hiuis's Case, tlie indictment charged that the defendant had
the lifjuor to a \Vinnel)ago Indian, in the State of Minnesota,

under the charge of an Indian agent of the United States; but it

1 .Mk. Jl'htick IIaklan delivered a dissenting opinion.

y.

^A
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longing to the Winnebago tribe, or tcithln any Indian reservation, ort^i

within the Indian countrj/.

Upon this indictment the judges of the Circuit Court were divided V

in opinion on the questions

:

^
1. Whether, under the act of February 13, 1862, the offence fortT (/ ^

which the defendant is indicted was one of which the Circuit Court / ^^^^

could have original jurisdiction ? ; \X

2. Whether, under the facts above stated, ani/ court of the[ ,j(r y^
United States had jurisdiction of the offence? <^ j}'\ f

Mr. Justice Miller delivered the opinion of the court.

The second question in that [the Haas] case is this: whether,

under the facts above stated, any court of the United States hadC^ /^
jurisdiction of the offence ? j-^^ V
The facts referred to are, concisely, that spirituous liquor was(r

sold within the territorial limits of the State of Minnesota and with- ^^
out any Indian reservation, to an Indian of the Winnebago tribe,

under the charge of the United States Indian agent for said tribe. ^- ^
It is denied by the defendant that the act of Congress was in- • t-J ^ \

tended to apply to such a case; and, if it was, it is denied that it K!.2c\r \^
be so applied under the Constitution of the United States, On the lip
first proposition the ground taken is, that the policy of the act, and
its reasonable construction, limit its operation to the Indian coun-

try, or to reservations inhabited by Indian tribes. The policy of the

act is the protection of those Indians who are, by treaty or other-

wise, under the pupilage of the government, from the debasing

influence of the use of spirits; and it is not easy to perceive why
that policy should not require their preservation from this, to them,

destructive poison, when they are outside of a reservation, as well

as within it. The evil effects are the same in both cases.

But the act of 1862 is an amendment to the 20th section of the

act of June .30, 1834, and, if we observe what the amendment is, all

doubt on this question is removed. The first act declared that if

any person sold spirituous liquor to an Indian in the Indian coun-

try he should forfeit five hundred dollars. The amended act pun-
ishes any person who shall sell to an Indian under charge of an
Indian agent, or superintendent, appointed by the United States.

The limitation to the Indian country is stricken out, and that re-

quiring the Indian to be under charge of an agent or suijerintendent

is substituted. It cannot be doubted that the purpose of the amend-
ment was to remove the restriction of the act to the Indian country,

and to make parties liable if they sold to Indians under the charge

of a superintendent or agent, wherever they might be.

It is next asserted that if the act be so construed it is without any
constitutional authority in its application to the case before us.
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"We are not furnished with any argument by either of the defend-

ants on this branch of the subject, and may not therefore be able to

state with entire accuracy the position assumed. But we understand

it to be substantially this: that so far as the act is intended to

operate as a police regulation to enforce good morals within the

limits of a State of the Union, that power belongs exclusively to

the State, and there is no warrant in the Constitution for its exer-

cise by Congress. If it is an attempt to regulate commerce, then

the commerce here regulated is a commerce wholly within the State,

among its own inhabitants or citizens, and is not within the powers

conferred on Congress b}' tlie commercial clause.

The act in question, although it may partake of some of the quali-

' ties of those acts passed by State legislatures, which have been

referred to the police powers of the States, is, we think, still more

clearly entitled to be called a regulation of commerce. "Com-

merce," says Chief Justice Marshall, in the opinion in Gibbons v.

Ogilen, to which we so often turn with profit when this clause of the

Constitution is under consideration, "commerce undoubtedly is

traffic, but it is something more; it is intercourse." The law be-

fore us professes to regulate traffic and intercourse with the Indian

tribes. It manifestly does both. It relates to buying and selling

and exchanging commodities, wliich is the essence of all commerce,

and it regulates the intercourse between the citizens of the United

States and those tribes, wliich is another branch of commerce, and

a very important one.

If the act under consideration is a regulation of commerce, as it

undoubtedly is, does it regulate that kind of commerce which is

placed within the control of Congress by the Constitution ? The

words of that instrument are: "Congress sliall have power to regu-

late commerce with foreign nations, and among the several States,

and with the Indian tribes." Commerce with foreign nations, with-

out doubt, means commerce between citizens of the United States

and citizens or subjects of foreign governments, as indivicUials.

And so commerce with the Indian tribes means commerce with the

individuals composing those tribes. The act before us describes

this precise kind of traffic or commerce, and, therefore, comes within

the terms of the constitutional provision.

Is there anything in the fact tliat this power is to be exercised

within the limits of a State, which renders the act regulating it

unconstitutional ?

In the same ojiinion t(j wliich we have just before reffrred. Judge

Marshall, in speaking of the power to regulate commerce with for-

eign States, says, "Tlie i)Ower does not stop at tiie jurisdictional

limits of the several States. It would be a very useless power if it

could not pass those linen." "If Congress has ].owcr to regulate it,

that power must be exercised wherever the subject exists." It fol-

lows from these propositions, which seem to be incontrovertible, that
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if commerce, or traffic, or intercourse, is carried on with an Indian
tribe, or with a member of such tribe, it is subject to be regulated by
Congress, although within the limits of a State. The locality of the
traffic can have nothing to do with the power. The right to exercise
it in reference to any Indian tribe, or any person who is a member
of such tribe, is absolute, without reference to the locality of the
traffic, or the locality of the tribe, or of the member of the tribe
with whom it is carried on. It is not, however, intended by these
remarks to imply that this clause of the Constitution authorizes Con-
gress to regulate any other commerce, originated and ended within
the limits of a single State, than commerce with the Indian tribes 0^

y^— ^^^
b. Validity of State Regulations. ' ^ - '^^ - -^ ^ "*

1. Local Provisions; Control of Harbors, Bridges, D^
and Ferries.

WILLSON V. BLACKBIRD CREEK MARSH COMPAQ

2 Peters, 245; 8 Curtis, 105. 1829. .Xh '
-"^^

Error to the High Court of Errors and Appeals of Delaware.
'

The defendants, having been incorporated by the General Assembly
of Delaware, and empowered to hold and improve certain marsh./^
lands, were authorized for that purpose to make a dam across the
Blackbird Marsh Creek. They did so, and the plaintiffs, being the
owners of a sloop, regularly licensed and enrolled for the coasting
trade, broke down the dam, and the defendants sued them in tres-
pass. The plaintiffs pleaded, in substance, that the place where the
supposed trespass is alleged to have been committed, was, and still

is, part and parcel of said Blackbird Creek, a public and common
navigable creek, in the nature of a highway, in which the tides have
always flowed and reflowed

; in which there was, and of right ought
to have been, a certain common and public way, in the nature of
highway, for all the citizens of the State of Delaware and of the
United States, with sloops or other vessels to navigate, sail, pass, apd
repass, into, over, through, in, and upon the same, at all times of the
year, at their own free will and pleasure.

Therefore, the said defendants, being citizens of the State of
Delaware and of the United States, with the said sloop, sailed in and
upon the said creek, in which, &c., as they lawfully might for the
cause aforesaid ; and because the said gum piles, &c., bank and dam,

18
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in the said declaration mentioned, &.C., had been wrongfully erected,

and were there wrongfully continued standing, and being in and

across said navigable creek, and obstructing the same, so that without

pulling up, cutting, breaking and destroying the said gum piles, &c.,

bank and dam respectively, the said defendants could not pass and

repass with tlie said sloop, into, through, over, and along the said

navigable creek. And that the defendants, in order to remove the

said obstructions, pulled up, cut, broke, &c., as in the said declara-

tion mentioned, doing no unnecessary damage to the said Blackbird

Creek Marsh Company ; which is the same supposed trespass, &c.

The highest court of the State having rendered a judgment in favor

of plaintiffs below, this writ of error was brought.

^lAiiSHALL, C. J., delivered the opinion of the court.

The jurisdiction of the court being established, the more doubtful

question is to be considered, whether the act incorporating the Black-

bird Creek Marsh (Company is repugnant to the Constitution, so far

as it authorizes a dam across the creek. The plea states the creek

to be navigable, in the nature of a highway, through which the tide

ebbs and flows.

Tlie act of assembly by which the plaintiffs were authorized to

construct their dam, shows plainly that this is one of those many
creeks, passing througli a deep level marsh adjoining the Delaware,

up which the tide flows for some distance. The value of the proj)erty

on its banks must be enhanced by excluding the water from the

marsh, and the health of the inhabitants probably improved. Meas-

ures calculated to produce these objects, provided they do not come
into collision with the powers of the general government, are un-

doubtedly within those which are reserved to tjje States, lint the

measure authorized by this act stops a navigable creek, and nnist be

supposed to abridge the rights of those who have l)een accustomed

to use it. But this abridgment, unless it comes in (ionflict witli the

constitution or a law of tlie United States, is an affair between the

government of Delaware and its citizens, of which this court can take

no cognizance.

The counsel for the plaintiffs in error insist that it comes in con-

flict with the power of the United States " to regulate commerce with

foreign nations and among the several States."

If Congress had passed any act wliich l)ore upon tlir case— any act

in execution of the power to rcL^ulate commerce, the oliject of which

w.'is to control State legislation ov(m- those small navigabh^ creeks into

which the tide flows, and which abound througliout the lower coun-

try of tlie middle and southern States — we should feci not much
dittieiilty in saying that a State law coming in conflict with siich act

would bo void. Hut Congn^ss has passed no such act. The repug-

nancy of the law of Delaware to tli(^ Constitution is ])laced entirely

on its repugnancy to the power to regulate conimcrcc with foreign
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nations and among the several States ; a power wliicli lias not been

so exercised as to affect the question.

We do not think that the act empowering the Blackbird Creek

Marsh Company to place a dam across the creek, can, under all the

circumstances of the case, be considered as repugnant to the power

to regulate commerce in its dormant state, or as being in conflict with

any law passed on the subject.

There is no error, and the judgment is affirmed.

COOLEY V. BOARD OF WARDENS OF
PHILADELPHIA.

12 Howard, 299; 19 Cm-tis, 143. 1851

Curtis, J., delivered the opinion of the court.

These cases are brought here by writs of error to the Supreme

Court of the Commonwealth of Pennsylvania.

They are actions to recover half-pilotage fees under the 29th sec-

tion of the act of the legislature of Pennsylvania, passed on the

second day of March, 1803. The plaintiff in error alleges that the

highest court of the State has decided against a right claimed by

him under the Constitution of the United States. That right is, to

be exempted from the payment of the sums of money demanded

pursuant to the State law above referred to, because that law contra-

venes several provisions of the Constitution of the United States.

The particular section of the State law drawn in question is as

follows :
—

" That every ship or vessel arriving from, or bound to any foreign

port or place, and every ship or vessel of the burden of seventy-five

tons or more, sailing from, or bound to any port not within the River

Delaware, shall be obliged to receive a pilot. And it shall be the

duty of the master of every such ship or vessel, within thirty-six

hours next after the arrival of such ship or vessel at the city of Phil-

adelphia, to make report to the master-warden of the name of such

ship or vessel, her draught of water, and the name of the pilot who

shall have conducted her to the port. And when any such vessel

shall be outward bound, the master of such vessel shall make known

to the wardens the name of such vessel, and of the pilot who is to

conduct her to the capes, and her draught of water at that time. And
it shall be the duty of the wardens to enter every such vessel in a

book to be by them kept for that purpose, without fee or reward.

And if the master of any ship or vessel shall neglect to make such

report, he shall forfeit and pay the sum of $60. And if the master

of any such ship or vessel shall refuse or neglect to take a pilot, the

master, owner, or consignee of such vessel, shall forfeit and pay to
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the warden aforesaid, a sum equal to the half-pilotage of such ship or

vessel, to the use of the Society for the Kelief, »Scc., to be recovered

as pilotage in the manner hereinafter directed : Provided always, that

where it shall appear to the warden that, in case of an inward bound

vessel, a pilot did not offer before she had reached Reedy Island ; or,

in case of an outward bound vessel, that a pilot could not be obtained

for twenty-four hours after such vessel was ready to depart, the

penalty aforesaid, for not having a pilot, shall not be incurred."

This is one section of " An Act to establish a Board of Wardens for

the Port of Philadelphia, and for the Kcgulation of Pilots and I'ilot-

ages, (See," and the scope of the act is, in conformity with the title, to

regulate the whole subject of the pilotage of that port.

We think this particular regulation concerning half-pilotage fees,

is an appropriate part of a general system of regulations of this sub-

ject. Testing it by the practice of commercial States and countries

legislating on this subject, we find it has usually been deemed neces-

sary to make similar provisions. Numerous laws of this kind are

cited in the learned argument of the counsel for the defendant in

error; and their fitness, as part of a system of pilotage, in many
places, may be iiiferred from their existence in so many different

States and countries. Like other laws, they are framed to meet the

most usual cases, quce frequentius acddunt ; they rest upon the pro-

priety of securing lives and property exposed to the perils of a dan-

gerous navigation, by taking on board a person peculiarly skilled to

encounter or avoid them ; upon the policy of discouraging the com-

manders of vessels from refusing to receive such persons on board at

the proper times and places ; and upon the expediency, and even in-

trinsic justice, of not suffering those who have incurred labor, and

expense, and danger, to ]jlace themselves in a position to render im-

portant service generally necessary, to go unrewarded, because the

master of a particular vessel eitlier rashly refuses their proffered

assistance, or, contrary to the general experience, does not need it.

There are many cases, in which an offer to perform, accompanied by

present ability to j)erform, is deemed by law equivalent to perform-

ance. The laws of commercial States and countries have made an

offer of pilotage service one of those cases ; and we cannot pronounce

a law wliich does this, to be so far removed from the usual and fit

scope of laws for the regulation of pilots and ])ilotage, as to be

deemed, for this cause, a C(jvert attem])t to legislate upon another

subject under the appearance of legislating on this one.

It remains to consider tho objection, that it is repugnant to the

third clause of the eighth section of the first article. "The congress

shall have pow(!r to regulate commerce witli foreign nations and

among the several States, and with the Indian trilx's."

That the jKiwer to regulate commerce includes tho regulation of

navigation, we consider settled. And when we look to the nature of
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the service performed by pilots, to the relations which that service

and its compensations bear to navigation between the several States,

and between the ports of the United States and foreign countries, we
are brought to the conclusion, that the regulation of the qualifications

of pilots, of the modes and times of offering and rendering their ser-

vices, of the responsibilities which shall rest upon them, of the powers
they shall possess, of the compensation they may demand, and of the

penalties by which their rights and duties may be enforced, do con-

stitute regulations of navigation, and consequently of commerce,
within the just meaning of this clause of the Constitution.

The power to regulate navigation is the power to prescribe rules in

conformity with which navigation must be carried on. It extends to

the persons who conduct it, as well as to the instruments used. Ac-
cordingly, the first Congress assembled under the Constitution passed
laws, requiring the masters of ships and vessels of the United States

to be citizens of the United States, and established man}^ rules for the

government and regulation of officers and seamen. 1 Stats, at Large,

5d, 131. These have been from time to time added to and changed,

and we are not aware that their validity has been questioned.

Now, a pilot, so far as respects the navigation of the vessel in that

part of the voyage which is his pilotage-ground, is the temporary
master charged with the safety of the vessel and cargo, and of the

lives of those on board, and intrusted with the command of the crew.

He is not only one of the persons engaged in navigation, but he
occupies a most important and responsible place among those thus

engaged. And if Congress has power to regulate the seamen who
assist the pilot in the management of the vessel, a power never
denied, we can perceive no valid reason why the pilot should be be-

yond the reach of the same power. It is true that, according to the

usages of modern commerce on the ocean, the pilot is on board only

during a part of the voyage between ports of different States, or be-

tween ports of the United States and foreign countries ; but if he is

on board for such a purpose and during so much of the voyage as to

be engaged in navigation, the power to regulate navigation extends

to him while thus engaged, as clearly as it would if he were to remain
on board throughout the whole passage, from port to port. For it is

a power which extends to every part of the voyage, and,may regulate

those who conduct or assist in conducting navigation in one part of

a voyage as much as in another part, or during the whole voyage.

Kor should it be lost sight of, that this subject of the regulation of

pilots and pilotage has an intimate connection with, and an important
relation to, the general subject of commerce with foreign nations and
among the several States, over which it was one main object of the

Constitution to create a national control. Conflicts between the laws

of neighboring States, and discriminations favorable or adverse to

commerce with particular foreign nations, might be created by State

laws regulating pilotage, deeply affecting that equality of commercial
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ri«'lits, and that freedom from State interference, which those who

formed the Constitution were so anxious to secure, and wliich the ex-

perience of more than half a century has taught us to vahie so highly.

The apprehension of this danger is not speculative merely. For, in

1837, Congress actually interposed to relieve the commerce of the coun-

try from serious embarrassment, arising from the laws of different

States, situate upon waters which are the boundary between them.

This was done by an enactment of the 2d of March, 1837, 5 Stats, at

Large, 153, in the following words :
—

" Be it enacted, that it sliall and may bf lawful for the master or com-

mander of any vessel coming into or going out of any i>ort situate upon

waters which are the boundary between two States, to employ any pilot duly

licensed or authorized by the laws of either of the States bounded on the said

waters, to pilot said vessel to .or from said port, any law, usage, or custom to

the contrary notwithstanding."

The act of 1789, 1 Stats, at Large, 54, already referred to, contains

a clear legislative exposition of the Constitution by the first Congress,

to the effect that the power to regulate pilots was conferred on Con-

gress by the Constitution ; as does also the act of March the 2d, 1837,

the terms of which have just been given. The weight to be allowed

to this contemporaneous construction, and the practice of Congress

under it, has, in another connection, been adverted to. And a ma-

jority of the court are of opinion, that a regulation of pilots is a

regulation of commerce, within the grant to Congress of the com-

mercial power, contained in the third clause of the eighth section of

the first article of the Constitution.

It becomes necessary, therefore, to consider whether this law of

Pennsylvania, being a regulation of commerce, is valid.

The act of Congress of the 7th of August, 1789, § 4, is as follows:

" That all pilots in the bays, inl.'ts, rivers, harbors, and ports of the United

States shall continu'- to be regulateil in confonnity with the existing laws of

the States, respectively, wherein such pilots may be, or with such laws as the

States may respectively hereafter enact for the purpose, until further legislative

provision shall be made by Congress."

If the law of Pennsylvania, now in cpiestion, had been in existence

at the date 9f this act of (Congress, we might hold it to have bet-n

a<lopted by Congress, and thus made a law of the United States, and

80 valid. Because this act does, in effect, give the force of an act of

Congress, to the then existing State laws on this subject, so long as

they sliould cuntinu*' unrepealed by the State which enacted them.

lint the law on which these; actions are founded, was not enacted

till 1803. What effect then can be attributed to so much of the act of

1789, as declares that pilots sliall continue to be regulated in con-

formity " with such laws :is the States may respectively hereafter

enact for the purpose, until further legislative provision shall be

made ],v flougress " '.'



SECT. II. b. 1.] COOLEY V. BOARD OF WARDENS. 279

If the States were divested of the power to legislate on this subject

by the grant of the commercial power to Congress, it is plain this act

could not confer upon them power thus to legislate. If the Constitu-

tion excluded the States from making any law regulating commerce,

certainly Congress cannot regrant, or in any manner reconvey to the

States that power. And yet this act of 1789 gives its sanction only

to laws enacted by the States. This necessarily implies a constitu-

tional power to legislate ; for only a rule created by the sovereign

power of a State acting in its legislative capacity, can be deemed a

law, enacted by a State ; and if the State has so limited its sovereign

power that it no longer extends to a particular subject, manifestly it

cannot, in any proper sense, be said to enact laws thereon. Enter-

taining these views, we are brought directly and unavoidably to the

consideration of the question, whether the grant of the commercial

power to Congress did per se deprive the States of all power to reg-

ulate pilots. This question has never been decided by this court,

nor, in our judgment, has any case depending upon all the considera-

tions which must govern this one, come before this court.- The grant

of commercial power to Congress does not contain any terms which

expressly exclude the States from exercising an authority over its

subject-matter. If they are excluded, it must be because the nature

of the power, thus granted to Congress, requires that a similar author-

ity should not exist in the States. If it were conceded on the one

side, that the nature of this power, like that to legislate for the Dis-

trict of Columbia, is absolutelj^ and totally repugnant to the existence

of similar power in the States, probably no one would deny that the

grant of the power to Congress, as effectually and perfectly' excludes

the States from all future legislation on the subject, as if express

words had been used to exclude them. And on the other hand, if it

were admitted that the existence of this power in Congress, like the

power of taxation, is compatible with the existence of a similar power

in the States, then it would be in conformity with the contemporary

exposition of the Constitution (Federalist, No. 32), and with the

judicial construction, given from time to time by this court, after the

most deliberate consideration, to hold that the mere grant of such a

power to Congress did not imply a prohibition on the States to exer-

cise the same power; that it is not the mere existence of such a

power, but its exercise by Congress, which may be incompatible with

the exercise of the same power by the States, and that the States may
legislate in the absence of congressional regulations. Sturges v.

Crowniushield, 4 Wheat. 193; Houston v. Moore, 5 Wheat. 1 ; Wil-

son V. Blackbird Creek Co., 2 Pet. 251.

The diversities of opinion, therefore, which have existed on this

subject, have arisen from the different views taken of the nature of

this power. But when the nature of a power like this is spoken of,

when it is said that the nature of the power requires that it should

be exercised exclusively by Congress, it must be intended to refer to
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the subjects of that power, and to say they are of such a nature as

to re(juire exclusive legishitiou by Congress. Now, the power to

reguhite commerce, embraces a vast iiekl, containing not only many,
but exceedingly various subjects, quite unlike in their nature; some
imperatively demanding a single uniform rule, operating equally on
the commerce of the United States in every port; and some, like

the subject now in question, as imperatively demanding that diver

sity, which alone can meet the local necessities of navigation.

Either absolutely to affirm or deny that the nature of this ]>ower

requires exclusive legislation by Congress, is to lose sight of the

nature of the subjects of tliis power, and to assert concerning all of

them what is really applicable but to a part. Whatever subjects

of this power are in their nature national, or admit only of one uni-

form system, a plan of regulation, may justly be said to be of such
a nature as to re(piire exclusive legislation by Congress. That this

cannot be affirmed of laws for the regulation of piluts and pilotage,

is plain. The act of 1789 contains a clear and authoritative declara-

tion by the first Congress, that the nature of this subject is such that

until Congress should find it necessary to exert its power, it should

be left to the legislation of the States ; that it is local and not

national; that it is likely to be the best provided for, not by one

system, or plan of regulations, but by as many as the legislative

discretion of the several States should deem applicable to the local

peculiarities of the ports within their limits.

Viewed in this light, so much of this act of 1780 as declares that

pilots shall continue to be regulated '• by such laws as the States

may respectively hereafter enact for that purpose," instead of being

held to be inoperative, as an attempt to confer on the States a power
to legislate, of which the Constitution had deprived them, is allowed

an appropriate and important signification. It manifests the uiuler-

standing of Congress, at the outset of the government, that the nature

of this subject is not such as to require its exclusive legislation. The
practice of the States, and of the national government, has Ix'en in

conf<»rniity witli this declaration, from the origin of the nati(jnal gov-

ernment to this time; and the nature of the subject, when examined,

is such as to leave no doubt of the superior fitness and proi)riety, not

to say the absolute necessity, of different systems of regulation, drawn
from local knowledge and ex])eri<Mice, and conformed to local wants.

How, then, <;an we say that by the niere grant of ])()wer to regulate

commerce the States are deprived of all tlu; power to legislate on tliis

subject, because from the nature of the ])ower the h'gislation of C^on-

gress must ho exclusive. Tliis would be to affiruj that the nature of

the power is in this case something dilTcrcnt from tin' nature of the

subject to wliich in such cas(! tlu- jxtwcr extends, and that thf nature

of the power necessarily demands in all cases exclusive legislation

by Congress, while the nature of one of the sul)j(!cts of that ])ower

not only does not require such exclusive legislation, but may be best
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provided for by many different systems enacted by the States, in con-

formity with the circnmstances of the ports within their limits. In

construing an instrument designed for the formation of a government,

and in determining the extent of one of its important grants of power

to legislate, we can make no such distinction between the nature of

the power and the nature of the subject on which that power was in-

tended practically to operate, nor consider the grant more extensive,

by affirming of the power what is not true of its subject now in

question.

It is the opinion of a majority of the court that the mere grant

to Congress of the power to regulate commerce, did not deprive the

States of power to regulate pilots, and that although Congress has

legislated on this subject, its legislation manifests an intention, with

a single exception, not to regulate this subject, but to leave its regu-

lation to the several States. To these precise questions, which are

all we are called on to decide, this opinion must be understood to be

confined. It does not extend to the question what other subjects,

under the commercial power, are within the exclusive control of Con-

gress, or may be regulated by the States in the absence of all con-

gressional legislation ; nor to the general question, how far any

regulation of a subject by Congress may be deemed to operate as

an exclusion of all legislation by the States upon the same sub-

ject. We decide the precise questions before us, upon what we
deem sound principles, applicable to this particular subject in the

State in which the legislation of Congress has left it. We go no

further.

We have not adverted to the practical consequences of holding that

the States possess no power to legislate for the regulation of pilots,

though in our apprehension these would be of the most serious im-

portance. For more than sixty years this subject has been acted on

by the States, and the systems of some of them created aTid of others

essentially modified during that period. To hold that pilotage fees

and penalties demanded and received during that time, have been il-

legally exacted, under color of void laws, would work an amount of

mischief which a clear conviction of constitutional duty, if entertained,

must force us to occasion, but which could be viewed by no just mind

witnout deep regret. Nor would the mischief be limited to the past.

If Congress were now to pass a la\v adopting the existing State laws,

if enacted without authority, and in violation of the Constitution, it

would seem to us to be a new and questionable mode of legislation.

If tlie grant of commercial power in the Constitution has deprived

the States of all power to legislate for the regulation of pilots, if

their laws on this subject are mere usurpations upon the exclusive

power of the general government, and utterly void, it may be doubted

whether Congress could, with propriety, recognize them as laws, and

adopt them as its own acts ; and how are the legislatures of the

States to proceed in future, to watch over and amend these laws, as
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the progressive wants of a growing commerce will require, when the

members of those legislatures are made aware that they cannot legis-

late on this subject without violating the oaths they have taken to

support the Constitution of the United States ?

We are of opinion that this State law was enacted by virtue of a

power residing in the State to legislate; that it is not in contliet

with any law of Congress ; that it does not interfere with any system
which Congress has established by making regulations, or by inten-

tionally leaving individuals to their own unrestricted action ; that

this law is therefore valid, and the judgment of the Supreme Court
of Pennsylvania in each case must be athrmed.

M'Leax, J., and Wayne, J., dissented ; and Daniel, J., although

lie concurred in the judgment of the court, yet dissented from its

reasoning. ( ^ i .

/ e '^•i:nJss\-lvA!x£?c%-. wheeling and b^lmont bridge

'. ^ "^
, S 18 Howard, 421. 1855.

1^^.r T^s case was one of original jurisdiction in this court, upon the

f, ^ erpiity side ; and may be said to be a continuation of the suit between

f^^. ikV' the same parties reported in 13 How. 518.

jf.0^ !Mu. JrsTicE Nelson* delivered the opinion of the court.

The motion in this case is founded upon a bill tiled to carry into

xecution a decree of the court, rendered against the defendants at

the adjourned term in May, 1S52, which decree declared the bridge

JO
" erected by them across the Ohio lliver between Wheeling and Zane's

1 Island to be an obstruction of the free navigation of the said river,

\\ and thereby occasioned a special damage to the plaintiff, for which
' ^ there was not an adequate remedy at law, and directed that the

*j -r^struction be removed, either by elevating the bridge to a heiglit

. .'iJ designated, or by abatement.

•^v \j' Since the rendition of this decree, and on the 31st August, 1S52,

r *j)P an act of Congress has been passed as follows :
" That the bridges

^1 across the Ohio River at Wheeling, in tlnj State of Virginia, and at

'. ^ ' l^ridg«*port, in the State of Oliio, abutting on Zane's Island, in said

' /'-river, are hereby declared to be lawful structures in their present

yj**' positions and elevations, and shall be so h(dd and taken to be, any
* w'^ thing in the law or laws of the United States to the contrary not-

*^
. withstanding."

Anil further: "That the said bridges be declared to be a!id are

cHtablislicd post-roads for the passage of the mails of the United

L^ States, and that the Wheeling and Belmont Bridge Company are

^. authorized to have and maintain their bridges at their present sitetheir bridges at their presei

0^
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and elevation; and the oflElcers and crews of all vessels and boats

navigating said river are required to regulate the use of their said

vessels, and of any pipes or chimneys belonging thereto so as not to

interfere with the elevation and construction of said bridges."

The defendants rely upon this act of Congress as furnishing author-

ity for the continuance of the bridge as constructed, and as supersed-

ing the effect and operation. of the decree of the court previously

rendered, declaring it an obstruction to the navigation.

On the part of the plaintiff, it is insisted that the act is unconstitu-

tional and void, which raises the principal question in the case.

In order to a proper understanding of this question it is material

to recur to the ground and principles upon which the majority

of the court proceeded in rendering the decree now sought to be

enforced.

The bridge had been constructed under an act of the legislature of

the State of Virginia; and it was admitted that act conferred full

authority upon the defendants for the erection, subject only to the

power of Congress mi the regulation of commerce. It was claimed,

liowever, that Congress bad acted upon the subject and had regulated

the navigation of the Ohio River, and had thereby secured to the

public, by virtue of its authority, the free and unobstructed use of the

same; and that the erection of the bridge, so far as it interfered with

the enjoyment of this use, was inconsistent with and in violation of

the acts of Congress, and destructive of the right derived under them
;

and that, to the extent of this interference with the free navigation

of the river, the act of the legislature of Virginia afforded no author-

ity or justification. It was in conflict with the acts of Congress, which
were the paramount law.

This being the view of the case taken by a majority of the court,

they found no difficulty in arriving at the conclusion, that the obstruc-

tion of the navigation of the river, by the bridge, was a violation of

the right secured to the public by the Constitution and laws of Con-
gress, nor in applying the appropriate remedy in behalf of the plain-

tiff. The ground and principles upon which the court proceeded will

be found reported in 13 How. 518.

Since, however, the rendition of this decree, the acts of Congress
already referred to, have been passed, by which the bridge is made a
post-road for the passage of the mails of the United States, and the

defendants are authorized to have and maintain it at its present site

and elevation, and requiring all persons navigating the river to regu-

late such navigation so as not to interfere with it.

So far, therefore, as this bridge created an obstruction to the free

navigation of the river, in view of the previous acts of Congress, they
are to be regarded as modified by this subsequent legislation ; and,
although it still may be an obstruction in fact, is not so in the contem-
plation of law. We have already said, and the principle is undoubted,
that the act of the legislature of Virginia conferred full authority
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to erect ami maintain tlie bridge, subject to the exercise of the

power of Congress to regulate the nuvigutiou of the river. That
body liaving in the exercise of this power, regulated the navigation

consistent with its preservation and continuation, the authority to

maintain it would seem to be complete. That authority combines

the concurrent powers of both governments, State and Federal

which, if not sutiicient, certainly none can be found in our system of

government.

Upon the whole, without pursuing the examination further, our

conclusion is, that, so far as respects that portion of the decree

which directs the alteration or abatement of the bridge, it cannot be

carried into execution since the act of Congress which regulates the

navigation of the Ohio River, consistent with the existence and con-

tinuance of the bridge ; and that this part of the motion in behalf of

the plaintilf must be denied. But tliat, so far as respects that i)or-

tion of the decree which directs the costs to be paid by tlie defendants,

the motion must be granted.

A motion has also been made, on behalf of the plaintiff, for attach-

ments againt the [)resident of the Bridge Company and otliers, for

disobedience of an injunction issued by Mr. Justice Gricr, in vaca-

tion, on the 27th June, 1S54.

It appears that since the rendition of the decree of this court and
the passage of the act of Congress, and before any proceedings taken

to enforce the execution of tlie decree, notwithstanding this act, the

bridge was broken down, in a gale of wind, leaving only some of the

cables suspended from the towers across the river. Upon the hap-

pening of this event, a bill was filed by the plaintiff, and an apjjlica-

tion f<jr the injunction above mentioned was made, which was granted,

enjojniiig the defendants, tlieir officers and agents, against a recon-

struction of the bridge, unless in conformity witli the recpiirements

of the previous decree in the case. The object of the injunction was
to suspend the work, together with the great expenses attending it,

until the ilctcrmination of the question by this court as to the force

and effect (jf the act of Congress, in respect to the execution of the

decree. TIk^ defendants did not appear upon the notice given of the

motion for the injunction, and it was, conserpu'ntly, granted without

op[)osition.

After the writ was served, it was disobeyed, the defendants pro-

ceeding in the reconstruction of the bridge, which they had already

begun before tlie issuing or service of the process.

A motion is now made for attacliments against the jiersons men-

tioned for this disobedience and contempt.

A majority of the court are of thi^ oj)inion, inasnuich as wc have

arrived at the coiudusion that the act of Congn-ss afforded full author-

ity to the defendants to reconstruct the bridge, and the decree direct-

ing its alteration or abatement could not, therefore, be carried into
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execution after the enactment of this law, and inasmuch as the grant-
ing of an attachment for the disobedience is a question resting in the
discretion of the court, that, under all the circumstances of the case,

the motion should be denied.

Some of the judges also entertain doubts as to the regularity of the
proceedings in pursuance of which the injunction was issued.

, ^
Mr. Justice Wayne, Mk. Justice Gkiek, and Mk. Justice \^

CuKTis, are of opinion that, upon the case presented, the attachment \p J/
for contempt should issue, and in which opinion I concur. ^ Ar^ \\

The motion for the attachment is denied and the iniunctiouj dis-r- r^
solved.! (1>>VV?^.'^^

•^
ESCANABA COMPANY v. CHICA^^ ^

107 United States, 678/-, '^V82^1^*\ . .^ N

Mr. Justice Field delivered the opinion^of the court/ y "^
v

The Escanaba and Lake Michigan Transportation Company, a ct^-

poration created under the laws of Michigan, is the owner of three\
steam-vessels engaged in the carrying trade between ports and placeir y Y
in different states on Lake Michigan and the navigable waters con-ijj^ r)(^

necting with it. The vessels are enrolled and licensed for the coast- ^/^
ing trade, and are principally employed in carrying iron ore from th^ jj^
port of Escanaba, in Michigan, to the docks of the Union Iron audi ix {y
Steel Company, on the south fork of the south branch of the Chicago 3 ijl

River in the city of Chicago. In their course up the river and itsv\ )

south branch and fork to the docks they are required to pass through,i/A/ V
draws of several bridges constructed over the stream by the city of Jt'i^J^

Chicago; and it is of obstructions caused by the closing of the'^ ^
draws, under an ordinance of the city, for a designated hour of thef

morning and evening during week-days, and by a limitation of) /J^ ( ^
the time to ten minutes, during which a draw may be left open for'^rty* 4
the passage of a vessel, and by some of the piers in the south branch ^ ^
and fork, and the bridges resting on them, that the corporation Q,oxii.-rjC/ ^.

plains; and to enjoin the city from closing the draws for the morn- \f
•

ing and evening hours designated, and enforcing the ten minutes'^?^. ^
limitation, and to compel the removal of the objectionable piers anclrV^

bridges, the present bill is filed. ^{jA, ? /^

The river and its branches are entirely within the State of Illi- (v-^.
nois, and all of it, and nearly all of both branches that is navigable, X^y^
are within the limits of the city of Chicago. The river, from "^^^^^^J^\
junction of its two branches to the lake, is about three-fourths of aC^^ »,

mile in length. The branches flow in opposite directions and meet\^jf'y ^
^ Mr. Justice McLean also dissented, delivering an opinion, and other justices,'^, . V;

explained their views on particular questions. ' • j , !>='
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at its head, nearly at right angles with it. Originally the width of

the river and its branches seldom exceeded one hundred and fifty

fi et; of the brandies and fork it was often less than one hundred

feet; but it has been greatly enlarged by the city for the conven-

ience of its commerce.

The city fronts on Lake Michigan, and the mouth of the Chicago

River is near its centre. The river and its branches divide the city

into three sections; one lying north of the main river and east of its

nurtli branch, which may be called its northern division; one lying

between the north and south branches, which may be called its

western division; and one lying south of the main river and east of

the south branch, which may be called its southern division. Along

the river and its branches the city has grown up into magnificent

proportions, having a population of six hundred thousand souls,

liunnmg back from them on both sides are avenues and streets lined

with blocks of edifices, public and private, with stores and ware-

houses, and the immense variety of buildings suited for the residence

and the business of this vast population. These avenues and streets

are connected by a great number of bridges, over whicli there is a

constant passage of foot-passengers and of vehicles of all kinds. A
slight impediment to the movement causes the stoppage of a crowd

of passengers and a long line of vehicles.

The main business of the city, wliere the jirincipal stores, ware-

houses, offices, and public buildings are situated, is in the southern

division of the city; and a large number of tlie persons wlio do busi-

ness there reside in the northern or the western division, or in the

suburbs.

Wliile this is the condition of business in the city on tlie land,

the river and its branches are crowded with vessels of all kinds,

sailing craft and steamers, boats, barges, and tugs, moving back-

wards and forwards, and loading and unloading. Along the banks

there are docks, wareliouses, elevators, and all the appliances for

shipping anil reshi[)ping goods. To tliese vessels the unrestricted

navigation of the river and its branches is of tlie utmost imjjortance;

while to those who are compelled to cross the river and its branches

the bridges are a necessity. The object of wise legislation is to give

facilities to both, with the least obstruction to either. This the city

of Chicago has endeavored to do.

The State of Illinois, within which, as already mentioned, the

river and its brandies lie, has vested in the authorities of the city

jiirisdicition over briilges within its limits, their construction, repair,

and use, iind emjtowered them to deepen, widen, and change the

channel of the stream, and to make regulations in regard to the

times at which the bridges shall be kept open b»r the passage of

vessels.

Acting upon tlie pnwer thus conferred, t\\*'. ;nit liorit ies li;ive

endeavored to meet the wants of commerce with other States, and
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the necessities of the popuhition of the city residing or doing busi-

ness in different sections. For this purpose they have prescribed as

follows: that '•Between the hours of six and seven o'clock in the

morning, and half-past five and half-past six o'clock in the evening,

Sundays excepted, it shall be unlawful to open any bridge within

the city of Chicago;" and that "During the hours between seven

o'clock in the morning and half-i)ast five o'clock in the evening, it

shall be unlawful to keep open any bridge within the city of Chicago
for the purpose of permitting vessels or other crafts to pass through
the same, for a longer period at any one time than ten miuntes, at

the expiration of which period it shall be the duty of the bridge-

tender or other person in charge of the bridge to display the pr()])or

signal, and immediately close the same, and keep it closed for fully

ten minutes for such persons, teams, or vehicles as may be waiting

to pass over, if so much time shall be required ; when the said bridge

shall again be opened (if necessary for vessels to pass) for a like

period, and so on alternately (if necessary) during the hours last

aforesaid; and in every instance where any such bridge shall be open
for the passage of any vessel, vessels, or other craft, and closed

before the expiration of ten minutes from the time of opening, said

bridge shall then, in every such case, remain closed for fully ten

minutes, if necessary, in order to allow all persons, teams, and vehi-

cles in waiting to pass over said bridge."

The first of these requirements was called for to accommodate
clerks, apprentices, and laboring men seeking to cross the bridges,

at the hours named, in going to and returning from their places of

labor. Any unusual delay in the morning would derange their busi-

ness for the day, and subject them to a corresponding loss of wages.

These decisions have been cited, approved, and followed in many
cases, notably in that of Pound v. Turck, decided in 1877. 95 U. S.

459. There, a statute of Wisconsin authorized the erection of one

or more dams across the Chi])pewa River, which was a small naviga-

ble stream lying wholly within the limits of the State, but emptying

its waters into the Mississippi; and also the building and maintain-

ing of booms on the river with sufficient piers to stop and hold

floating logs. The dams and booms were to be so built as not to

obstruct the running of lumber-rafts on the river. Certain parties

were damaged by delay in a lumber-raft and from its breaking,

caused by the obstructions in the river; and their assignees in bank-

ruptcy brought an action against those who had placed the obstruc-

tions there, and recovered. The case being brought here, this court

was of opinion that the somewhat confused instructions of tlie Cir-

cuit Court must have led the jury to understand, that if the struc-

tures of the defendant were a material obstruction to the general

navigation of the river, the statute of the State afforded no defence,

although the structures were built in strict conformity with its pro-
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visions. The Circuit Court evidently acted upon the theory th.at

the State possessed no power to pass the statute because of its sup-

posed conflict with the commercial power of Congress. This court

thus construing the instructions of that court, held that they were

erroneous, that the case was within the decisions of the Black Bird

Creek Marsh case, and Oilman v. Philadelphia, and that it was

competent for the legislature of the State to impose such regulations

and limitations upon the erection of obstruetions like dams and

booms in navigable streams wholly within its limits, as might best

accommodate the interests of all concerned, until Congress should

interfere and by appropriate legislation control the matter.

The doctrine declared in these several decisions is in accordance

with the more general doctrine now firmly established, that the

commercial power of Congress is exclusive of State authority only

when the subjects upon which it is exercised are national in their

character, and admit and require uniformity of regulation affecting

alike all the States. Upon such subjects only that authority can act

which can speak for the whole country. Its non-action is therefore

a declaration that they shall remain free from all regulation. Wel-

ton V. State of Missouri, 91 U. S. 275; Henderson v. Mayor of New
York, 1)2 Id. 250; County of Mobile v. Kimball, 102 Id. G'.)l.

On the other hand, where the subjects on which the power may

be exercised are local, in their nature or operation, or constitute

mere aids to commerce, the authority of the State may be exerted

for their regulation and management until Congress interferes and

supersedes it. As said in the case last cited: "The uniformity of

commercial regulations which the grant to Congress was designed to

secure against conflicting State provisiims, was necessarily intended

only for cases where such uniformity is practicable. Where, from the

nature of the subject or the sphere of its operation, the case is loeiil

and limited, special regulations, adapted to the immediate locality,

could only have been contemplated. State action upon such subjects

can constitute no interference with the commercial power of Con-

gress, for when that acts the State authority is superseded. Inac-

tion of Congress upon these subjects of a local nature or operation,

unlike its imu^tion upon matters affecting all the States and recpiir-

ing uniformity of regulation, is not to be taken as a declaration that

nothing shall be done in respect to them, but is rather to be deemed

a dejtlaration that for the time being and until it sees lit to act they

may b.- n'gidated by State authority." 102 C. S. OIlO.

liridges over navigable streams, which are entirely withiTi the

limits of a State, are of the latter class. The local authority can

better appreciate their necessity, and can better direct the manner

in which they shall Ite used and regulated than a government at a

distance. It is, therefore, a matter of good sense and ])riictical

wisdom to leave their control and management with the States, Con-

greas having the power at all times tn iiit<'rfere and supersede their
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authority whenever they act arbitrarily and to the injury of

commerce.
[The effect of the ordinance of 1787 is considered, and it is held

that its provisions are not binding on Illinois since her admission
into the Union. See Sands v. Manistee River Imp. Co., 123 U. S.

288, infra, p. 842.]

But aside from these considerations, we do not see that the clause

of the ordinance upon which reliance is placed materially affects

the question before us. That clause contains two provisions: one,

that the navigable waters leading into the j\Iississij)pi and the St.

Lawrence shall be common highways to the inhabitants; and the
other, that they shall be forever free to them without any tax, im-

post, or duty therefor. The navigation of the Illinois River is free,

so far as we are informed, from any tax, impost, or dut}', and its

character as a common highway is not affected by the fact that it is

crossed by bridges. All highways, whether by land or water, are

subject to such crossings as the public necessities and convenience

may require, and their character as such is not changed, if the

crossings are allowed under reasonable conditions, and not so as to

needlessly obstruct the use of the highways. In the sense in which
the terms are used by publicists and statesmen, free navigation is

consistent with ferries and bridges across a river for the transit of

persons and merchandise as the necessities and convenience of the

community may require. In Palmer v. Commissioners of Cuyahoga
County we have a case in point. There application was made to the

Circuit Court of the United States in Ohio for an injunction to

restrain the erection of a drawbridge over a river in that State on
the ground that it would obstruct the navigation of the stream and
injure the property of the plaintiff. The application was founded
on the provision of the fourth article of the ordinance mentioned.

The court, which was presided over by Mr. Justice McLean, then

having a seat on this bench, refused the injunction, observing that

"This provision does not prevent a State from improving the navi-

gableness of these waters, by removing obstructions, or by dams and
locks, so increasing the depth of the water as to extend the line of

navigation. Xor does the ordinance prohibit the construction of

any work on the river which the State may consider important to

commercial intercourse. A dam may be thrown over the river,

provided a lock is so constructed as to permit boats to pass with
little or no delay, and without charge. A temporary delay, such as

passing a lock, could not be considered as an obstruction prohibited

by the ordinance." And again: " x\. drawbridge across a navigable

water is not an obstruction. As this would not be a work connected
with the navigation of the river, no toll, it is supposed, could be
charged for the passage of boats. But the obstruction would be only
momentary, to raise the draw; and as such a work maj' be very

important in a general intercourse of a community, no doubt is euter-

19
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tained as to the power of the St;ite to make the bridge." 3 McLean,
22G. The same observations may be made of the subsequent legis-

hition of Congress dechiring that navigable rivers within the Terri-

tories of the United States shall be deemed public highways. Sect.

9 of the act of ^lay 18, 179G, o. 29 ; sect. 6 of the act of March 26,

1.S04, c. 35 (1 Stat."4(J8, § 9; 2 Stat. 279, § G).

As to the appropriations by Congress, no money lias been ex-

pended on the improvement of the Chicago River above the first

bridge from the lake, known as Rush Street Bridge. No bridge,

therefore, interferes with the navigation of any portion of the river

which has been thus improved. But, if it were otherwise, it is not

perceived how the improvement of the navigability of the stream

can affect the ordinary means of crossing it by ferries and bridges.

The free navigation of a stream does not require an abandonment of

those means. To render the action of the State invalid in construct-

ing or authorizing the construction of bridges over one of its naviga-

ble streams, the general government must directly interfere so as to

supersede its authority and annul what it has done in the matter.

It appears from the testimony in the record that the money appro-

priated by Congress has been expended almost exclusively upon
what is known as the outer harbor of Chicago, a part of the lake

surrounded by breakwaters. The fact that formerly a light-house

was erected where now Rush Street Bridge stands in no respect

affects the question. A ferry was then used there; and before the

construction of the bridge the site as a light-house was abandoned.

The existing light-house is below all the bridges. The improve-

ments on the river above the first bridge do not represent any expen-

diture of the government.

From any view of this case, we see no error in the action of the

court below, and its decree must accordingly be Affirmed.

\M

m" y^ ^'^jLP^^^^^ 'il.\i;MAX V. CHICAGO.

•/^^ ^\ ^ L
^^'

1 17 Inited State.s, 300. 1S93.

/> ' ^ ^^Fi^TusTicK FiKM), after stating the facts, delivered the opinion

O't.'f^ <>ftiic court.

< ' I'he question presented f<tr determination is the validity of the

/r Ordinance ui the city of Cljicago exacting a license from the jdain-

'^^-c^ if^ tilT for th(! privih'gc! of navigating the Chicago Iviver and its

|> liraii/?h('S by tug-l>oat8 owned and controlled by liim. The Chicago

\ ' ]y^'^ '^ '* navigable stream, and its waters connect with the liarbor

\ ^ ^ni ('hicago, and the vessels navigating the river and harbor have

Nt^ access l)y tliem to Lake .Michigan, and tfif States bordering on the

lifike and connecting lakes ^ud rivers^) "TILe tugs in question, ^rom
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the owner of which the license fees were exacted, were enrolled and
licensed in the coasting trade of the United States, under the pro-

visions of the Revised Statutes prescribing the conditions of such
license and enrolment. The license is in the form contained in

section 4321 of the Revised Statutes, in Title L, under the head of

"The llegulations of Vessels in Domestic Commerce." It declares

that William Harmon, managing owner, of Chicago, having given
bond that the steam tug (naming it and her tonnage) shall not be
employed in any trade while this license shall continue in force,

whereby the revenue of the United States shall be defrauded, and.

having also sworn that this license shall not be used for any other

vessel, nor for any other employment than herein specified, the

license is hereby granted for such steam tug (naming it) to be

employed in carrying on the coasting and foreign trade, for one year
from the date thereof. The license is given by the collector of

customs of the district, under his hand and seal. The licenses for

the several tugs were in this form, differing from each other only
in the name of the tug licensed and its tonnage. The licenses con-

fer a right upon the owner of the steam tugs to navigate with them
the rivers and the waters of the United States for one year, which
includes the river and harbor of Chicago, Lake Michigan, and con-

necting rivers and lakes. It appears from the record that at the

time the license fees in controversy were exacted, these tugs were
actually engaged in the coasting and foreign trade, and in towing
vessels engaged in interstate commerce, from Lake Michigan to the

Chicago River and its branches, and in towing vessels similarly

engaged from the river into the lake.

In Gibbons v. Ogden, 9 Wheat. 1, 213, this Court held that ves-

sels enrolled and licensed pursuant to the laws of the United States,

as these tugs were, had conferred upon them as full and complete
authority to carry on this trade as it was in the power of Congress
to confer. The language of the Court in that case respecting the
first section of the act then under consideration is equally applicable

to the provisions of section 4311 of Title L of the Revised Statutes.

This latter section declares that "vessels of twenty tons and upward,
enrolled in pursuance of this Title, and having a license in force, or

vessels of less than twenty tons, which, although not enrolled, have
a license in force as required by this Title, and no others, shall be

deemed vessels of the United States, entitled to the privileges of

vessels employed in the coasting trade or fisheries." The first sec-

tion of the act mentioned in Gibbons v. Ogden is substantially the

same as the above section 4311, and, referring to the privileges con-

ferred by it, the Court said: "These privileges cannot be separated

from the trade, and cannot be enjoyed, unless the trade may be

prosecuted. The grant of the privilege is an idle, empty form, con-

veying nothing, unless it convey the right to which the privilege is

attached, and in the^xerpise of which iti whole value consists. To
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construe these words otherwise than as entitling tlie ships or vessels

described, to carry on the coasting trade, would be, we think, to

disregard the apparent intent of the act."

The business in which the tugs of the phiintilJ" were engaged is

similar to that of the vessels nitntioned in Foster «•, Davenport, 22

lluw. 244. In that case a steamboat was emplojed as a lighter and

tow-boat in waters in the State of Alabama. It was, therefore, in-

sisted that she was engaged exclusively in domestic trade and com-

merce, and consequently the case could be distinguished from the

preceding one of Sinnot v. Davenport, 22 How. 227, argued with it,

in which a law of Alabama,^ passed in 1854, requiring the owners of

steamboats navigating the waters of the State, before leaving the

port of Mobile, to tile a statement in writing in the office of the

probate judge of Mobile County setting forth the name of the vessel,

the name of the owner or owners, his or their place or jjlaces of

residence, and the interest each had in the vessel, was held to be in

conflict with the act of Congress passed in February, 17i)3, so far

as the State law was brought to bear ujion a vessel which had taken

out a license, and was duly enrolled under the act of Congress for

carrying on the coasting trade. l>ut Mr. Justice Nelson, sia-aking

for the court, replied as follows: "It is quite apparent, from the

facts admitted in the case, that this steamboat was employed in aid

of vessels engaged in the foreign or coastwise trade and commerce

of the United States, either in the delivery of their cargoes, or in

towing the vessels themselves to the port of ^Mobile. The character

of the navigation and business in which it was employed c;innot be

distinguished from that in which the vessels it towed or unloaded

were engaged. The lightering or towing was but the prolongation

of the voyage of the vessels, assisted to their jtort of destination.

The case, therefore, is not distinguishable in princi[)le from the one

above referred to."

In the present case a neglect or refusal of the owner of the tugs to

p.iy the license required by tlie ordinance subjects him to the imju)-

sition of a line. His only alternative is to pay the line, or the use

of his tugs in their regular business will be stopj)ed. Of course,

the orditiance, if constitulional and operative, has the effect to re-

str.iin tiie use of the vessels in the legitimate commerce for which

they are expressly licensed by the United States. It would be a

bunh'ii and restraint upon that commerce, which is authorized by the

United States, and over whidi Congress has control. No St:i

can interfere with it, or put obstructions upon it, without coming'

in coiilliet witii the supreme authority of C<»ngress. The require-

ment that every steam tug, barge or tow-boat, t(»wing vessels or

craft lor hire in the Cliicago Kiver or its l»ranehes shall have a

licen.se from the city of Chicago, is cfiuivalent to declaring tliat such

ves.s(ds shall not enjoy the privileges confern-d by the United

States, except upon the conditions imposed by the city. This
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ordinance is, therefore, plainly ami palpably in conHict with the
exclusive power of Congress to regulate commerce, interstate and
foreign. The steam tugs are not confined to any one larticular
locality, but may carry on the trade for which they are licensed in

any of the ports and navigable rivers of the United States. They
may pass from the river and harbor of Chicago to any port on Lake
Michigan, or other lakes and rivers connected therewith. As justly
observed by counsel : The citizen of any of the States bordering on
the lakes who with his tug-boat, also enrolled and licensed for the
coasting trade, may wish to tow his or his neigld)or's vessel, must,
according to tlie ordinance, before he can tow it into Chicago Kiver,
or any of its branches, obtain a license from the city of Chicago to
do so. The license of the United States would be insufficient to

give him free access to those waters.

In Moran v. New Orleans, 112 U. S. 69, 74, a law of Louisiana
authorized the city of New Orleans to levy and collect a license
upon all persons pursuing any trade, profession or calling, and to
provide for its collection, and the council of that city passed an
ordinance to establish the rate of licenses for professions, callings,

and other business for the year 1880, and, among others, provided
that every member of a firm or company, other agency, person or

corporation, owning and running tow-boats to and from the Gulf of

Mexico, should pcay a license fee of $500. The owner of two steam
propellers, measuring over one hundred tons, duly enrolled and
licensed at the port of New Orleans under the law of the United
States, for the coasting trade, employed them as tug-boats in taking
vessels from the sea up the river to New Orleans, and from that port
to the sea. The city of New Orleans brought an action against liim

to recover the license under the ordinance, and obtained a judgment
in its favor, which, on appeal, was affirmed by the Supreme Court of
the State. Being brought to this court the judgment was reversed,

with directions to the court below to dismiss the action of the city.

In deciding the case this court, speaking by Mr. Justice Matthews,
said of the license exacted: "It is a charge explicitly made as the
price of the privilege of navigating the Mississippi Kiver, between
New Orleans and the Gulf, in the coastwise trade, as the condition
on which the State of Louisiana consents that the boats of the plain-
tiff in error may be employed by him according to the terms of the
license granted under the authority of Congress. The sole occupa-
tion sought to be subjected to the tax is that of using and enjoying
the license of the United States to employ these particular vessels
in the coasting trade; and the State thus seeks to burden with an
exaction, fixed at its own pleasure, the very right to which the plain-

titi' in error is entitled under, and which he derives from, the Con-
stitution and laws of the United States. The Louisiana statute

declares expressly that if he refuses or neglects to pay the license

tax imposed upon liim for using his boats in this way, he shall not
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be permitted to act under and avail liimself of tlie license granted by

the United States, but may be enjoined from so doing by judicial

process. The conflict between the two authorities is direct and

express. Wliat tlie one declares may be done without the tax, the

other declares shall not be done except upon payment of the tax.

In such an op^KJsition, the only (juestiou is wliich is the superior

autiiority ? and reduced to that, it furnishes its own answer."

In the light of these decisions, and many others to the same effect

miglit be cited, there can be no question as to the invalidity of the

ordinance under consideration, unless its validity can be found in

the alleged expemlitures of the city of Chicago in deepening and

improving the river. It is upon such alleged ground that the court

below sustained tlie judgment and npheld the validity of tlie ordi-

nance, and it is upon tliat ground that it is sought to support the

judgment in this court.

The decisions of this court in Huse v. Crlover, 119 V . S. 543, and iu

Sands v. Manistee River Imjirovement Co. , 123 U. S. 288, are par-

ticularly referred to and relied upon. The attem])t is made to

assimilate the present case to those cases from the fact that it is

conceded tliat the Chicago River is from time to time deepened for

navigation purposes by dredging under the direction and at the

expense of the city. The license fee provided for in the ordinance

of the city is treated as in the nature of a toll or compensation for

the expenses of deepening the river. But the plain answer to tliis

position is that the license fee is not exacted upon any such ground,

nor is any suggestion made that any special benefit has arisen or can

arise to the tugs in question by the alleged deepening of the river.

Tlie license is not exacted as a toll or compensation for any specific

iini)rovemeiit of the river, of which the steam barges or tugs have the

benefit, but is exacted for the keei)ing, use, or letting to hire of any

steam tug, or barge, or tow-boat, for towing vessels or craft into the

Cliicago River, its branches, or slips connected tlierewith. The
Imsiness of the steam barge, or tow-boat is to aid the movement of

vess(!ls in the river and its brandies, and adjacent waters; that is,

to aid the commerce in which such vessels are engaged.

As said by this court in Foster r. Davenport, 22 How. 244, from

which we have quoted above, the character of the navigation and

business in wliicli tli(^ steam barges or tug-boats are employed cannot

hi" distinguished from tliat in whicli the vesscds towed are engaged.

In Huse 7v Glovor, 119 U. S. 543, the Legislatun' of Illinois had,

by varioMs acts, adopted measures for imytroving the navigation of

tin- Illinois River, including tin; construetion of a lock and dam at

twf) plae.es on th«' river, and for that jmrpose ercated a board of canal

commissioners antl invested tlu-m with authority to superintend

the construction of the locks and canals, to control and manage

them after their eonstruction, and to jin'scribc reasonable rates of

toll for the passage of vessels through the locks. The works were
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constructed at an expense of several hundred thousand dollars, wliich

was borne principally by the iState, although the United States bore

a part of it, sufficient to testify to their consent and approval of the

work; and the commissioners prescribed rates of toll for the passage
of vessels through the locks, the rates being fixed per ton according

to the tonnage measurement of the vessels and the amount of freight

carried. Certain parties engaged in the ice trade, and employing
several vessels in transporting ice on the river and thence by the

Mississippi and other navigable streams to St. Louis and other South
em markets, all of which vessels were licensed and registered under
the act of Congress, filed a bill alleging that, prior to the construc-

tion of the dams, the complainants were able to navigate the river

without interruption, except such as was incident to the ordinary

use of the channel in its natural state; that said dams were an im-

pediment to the free navigation of the river; that for the construc-

tion of the locks they were charged and paid duties upon the tonnage

measurement of their steamboats and other vessels, amounting to

about five thousand dollars; and that similar charges would be made
upon subsequent shipments. And the bill alleged that the impo-

sition of the tolls and tonnage duties was in violation of article

four of the ordinance for the government of the territory of the

United States northwest of the Ohio Kiver, passed July 13, 1787,

which provides "that the navigable waters leading into the Missis-

sippi and St. Lawrence and the carrying places between the same

shall be a common highway and forever free, as well to the inhabi-

tants of the territory as to citizens of the United States, and those

of any other State that may be admitted into the confederacy with-

out any tax, impost, or duty therefor," and of the article of the Con-

stitution prohibiting the imposition of a tonnage duty by any State

without the consent of Congress. The bill therefore piayed that the

canal commissioners and persons acting under them might be re-

strained from exacting any tonnage duties or other charges for the

passage of their steamboats or barges and other vessels used by them

in navigating the Illinois Kiver, and from interfering in any manner
with the free navigation of the river in the course of their business.

The Circuit Court of the United States sustained the validity of

the statute and this court affirmed its judgment. In its opinion this

court said :
—

"The exaction of tolls for passage through the locks is as conqien-

sation for the use of artificial facilities constructed, not as an impost

upon the navigation of the stream. The provision of the clause that

the navigable streams should be highways without any tax, impost,

or duty, has reference to their navigation in their natural state.

It did not contemplate that such navigation might not be improved

by artificial means, by the removal of obstructions, or by the mak-
ing of dams for deepening the waters, or by turning into the rivers

waters from other streams to increase their dei)th. For outlays
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caused by such works the State may exact reasonable tolls. They

are like charges for the use of wharves and docks constructed to facil-

itate the landing of persons and freight, and the taking them on

board, or for the repair of vessels.

" The State is interested in the domestic as well as in the inter-

state and foreign, commerce conducted on the Illinois Kiver; and to

increase its facilities, and thus auguu-nt its growth, it has full power.

It is only when, in the judgment of Congress, its action is deemed

to encroach upon the navigation of the river as a means of inter-

state and foreign commerce, that that body may interfere and control

or supersede it. If, in the opinion of the State, greater benefit

would result to her commerce by the improvements made than by

leaving the river in its natural state — and on that point the State

must necessarily determine for itself— it may authorize them, al-

though increased inconvenience and expense may thereby result to

the business of individuals. The private inconvenience must yield

to the public good."

We adhere to the doctrine thus declared. It was not new when

stated in the case mentioned. It had been often announced, though,

perhaps, not with as much fulness. That case differs essentially

from the one before us. It pointed out distinctly the nature of the

improvement; the benefit which it extended to vessels was readily

perceptible, and no principle was violated, and no control of Con-

gress over commerce, interstate or foreign, was impaired thereby.

Congress, by its contribution to the work, had assented to it. The

navigation of the river was improved and facilitated, ami tiiose thus

benefited were required to pay a reasonable toll for the increased

facilities afforded. Nothing of this kind is mentioned for consid-

eration in the ordinance of Chicago. The license fee is a tax for

the use of navigalde waters, not a charge by way of cou"»pcnsation

for any specitic improvement. The grant to the city under which

the ordinance was passed is a general one to all numicipalitics of

the State. Waters navigable in themselves in a State, and connect-

ing with other navigable waters so as to form a waterway to other

States or foreign nations, cannot Ix' ol»struct<'d or im]K'ded .so as to

inipair, defeat, or place any burden upon a right to their navigation

granted by Congress. Such right the defendants had fioin tlic fact

that tludr ste;im barges and tow-l)oats were enrolled and licensed,

as stilted, under the laws of the Tnited States.

The case of Sands /•. Manistee Itiver Improvement Co., I'J.'J U. S.

2HH, does not have any be:iriiig upon the case under eonsidcration.

The Manistee lliver is wludly within the State of Michigan, and its

imprrjvement consisted in tlie removal of obstacles tn the Hoating

of l(»gs and luml)er down the stream, principally by the cutting of

new channels at different points and coiitining the waters at other

points l)y embankments. The statute under which the imjndvement

company was organized contained various provisions to secure a
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careful consideration of the inii)rovements proposed and of their

alleged benefit to the public, and, if adopted, their proper construc-

tion, and also for the establishment of tolls to be cliarged for their

use. Wlien the case came before tliis court it was hold that the

internal commerce of a State, that is, the commerce which is wholly

confined within its limits, is as much under its control as foreign or

interstate commerce is under the control of the general government,

and, to encourage the growth of that commerce and render it safe.

States might provide for the removal of obstructions from tlieir

rivers and harbors and deepen their channels and im[)rove them in

other ways, and levy a general tax or toll upon those who use the

improvements to meet their cost, provided the free navigation of the

waters, as permitted by the laws of the United States, was not im-

paired, and j)rovided any system for the improvement of their navi-

gation instituted by the general government was not defeated. No
legislation of Congress was, by the statute of Michigan, in that case

interfered with, nor any right conferred, under the legislation of

Congress, in the navigation of the river by licensed or enrolled

vessels, impaired, defeated, or burdened in any respect. It was
the improvement of a river wholly within the State, and, therefore,

until Congress took action on the subject, wholly under the control

of the authorities of the State. County of Mobile v. Kimball, 102

U. S. 691, 699; Escanaba Co. v. Chicago, 107 U. S. 678.

It follows from the views expressed that the judgment of the

Supreme Court of Illinois should have been for the plaintiff below,

the plaintiff in error here. Its judgment will, tlierefore, be

Reversed and the cause remanded to that court for furtherproceed

ings not inconsistent with this opinion.

UNITED STATES v. KIO GRANDE DAM AND IRRIGA-
TION COMPANY.

174 United States, G90. 1890.

[This suit was begun in the territorial court of New IMexico to

restrain defendant, a corporation organized under the laws of the

territory, and others claiming rights under it, from carrying out

their purpose to erect in New Mexico a dam across the Rio Grande
River and divert the waters of that river to form an artificial lake

and appropriate them to the purposes of irrigation, thereby divert-

ing them and obstructing the navigability of said river below said

dam throughout its entire course. On an issue raised as to the navi-

gability of the river the territorial court held that it would take
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^1 /m^L'ial notice that it was not navigable witliin the territory of New
-^ ^/'^Olexico, and therefore dismissed the bill. This decree was affirmed

ill the suprt'iue court of the territory and the United States ap-

pealed to this court.]

Mk. Justice Bi:i:wek delivered the opinion of the court.

V*^ ^/^ We may, therefore, properly limit our inquiry to the effect of the

ryj-i iiroposed dam and appropriation of waters upon the navigability of

/^ '6^he Kio Crrande, and, in case such proposed action tends to destroy

V \ such navigability, the extent of the right of the government to in-

n g^/^ terfere. The intended construction of the dam and impounding of

J*^ the water are charged in the bill and admitted in the answer. The
I bill further charges that the purpose is to obtain control of the

^
P
^ entire flow of the river, and divert and use. it for irrigation and sup-

^^V^ I »yplying waters for municipal and manufactui'ing uses; that, by

jL^^ reason of the porous soil, the dry atmosphere, and consequent rapid

)
(j

evaporation, but little water thus taken from the river and distrib-

^J^ I .J^'''^ over the surface of the earth will ever be returned to the river;

7*' a\Hi that tliis ai)[)ropriation of the waters will so dei)lete and prevent

^
^̂
^^^^ flow of water through the channel of the river below the dam as

^ to seriously obstruct the navigable capacity of the river throughout

its entire course, even to its mouth. The answer, while denying an

intent to api)ropriate all the waters of the Kio Grande, states that

\j^ tlie entire flow, during the irrigation season, at tlie point where
"^ A J^^fendants propose to construct reservoirs, had long since been

]j.(y diverted, and was owned and beneficially used by ])arties other

(jV tlian defendants, that tliey did not seek to disturb such api)ropria-

Jk/^^ tion, but tliat their sole intention was to aj)propriate only such^ Ao waters as had not already been legally appropriated, and that tiie

j^^ beneficial rights to be acquired in the stream by virtue of the

structures would be very largely only so acquired from the excess,

uL'^ storm, and flood waters now unappropriated, useless, and going

/V iu waste. In other words, the bill charges that tlie defendants,

lojl^ at tlie i)laces where they proposed to construet their dam, in-

j

^ tend thereby to appropriate all the waters (d" tlu' Kio (Jrande,

and defendants qualify that charge only so far as they say that

most ctf tlie flow of the river is already appro])riated, and tlu'y only

^

%/^ \j»ropose to take the balance. The bill charges that such appropri
• *^ ation of the entire flow will seriously obstruct the navigability of

y^ the river from tlic place of the dam to tlie mouth of the stream.

r |»«^ 'I'lic defenilants deny this, l)ut as the court found th;it tliere was no
V^"^ LA^''l'iity in the hill, and dismissed the suit on tliat ground, we must,

V)^ for the j)urposes of thi.s inquiry, assume that it is true, that defc'ud-

J^ rwits are intending to ajipropriate the entire unapprojiriated flow of

.
f\^"'"

lii" Grande at the place whore they i)ropose to construct Mieir

• \Jy dam, and that sueh appropriation will seriously affect the naviga-
^^ Mlity of the river where it is now navigjiide. '\\\v right to do this
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is claimed by defendants and denied by the government, and that

generally speaking is the question presented for our consideration.

Tlie unquestioned rule of the common hxw was that every riparian

owner was entitled to the continued natural How of the stream. It

is enough, without other citations or quotations, to quote the lan-

guage of Chancellor Kent (3 Kent, Comm. § 439)

:

"Every proprietor of lands on the banks of a river has naturally
an equal right to the use of the water which flows in the stream
adjacent to his lands, as it was wont to run (currere solehat) without
diminution or alteration. No proprietor has a right to use the
water, to the prejudice of other proprietors, above or below him,
unless he has a prior right to divert it, or a title to some exclusive

enjoyment. He has no property in the water itself, but a simple
usufruct while it passes along. ' Aqua currit et debet currere tit

currere solehat,^ is the language of the law. Though he may use
the water while it runs over his land as an incident to the land, he
cannot unreasonably detain it, or give it another direction, and he
must return it to its ordinary channel when it leaves his estate."

While this is undoubted, and the rule obtains in those States in

the Union which have simply adopted the common law, it is also

true that as to every stream within its dominion a State may change
this common-law rule, and permit the appropriation of the flowing
waters for such purposes as it deems wise. Whether this poAver to

change the common-law rule, and permit any specific and separate

appropriation of the waters of a stream, belongs also to the legisla-

ture of a territory, we do not deem it necessary, for the purposes of

this case, to inquire. We concede arguendo that it does.

Although this power of changing the common-law rule as to

streams within its dominion undoubtedly belongs in each State, yet

two limitations must be recognized: First, that, in the absence of

specific authority from Congress, a State cannot, by its legislation,

destroy the right of the United States, as the owner of lands border-

ing on a stream, to the continued flow of its waters, so far, at least,

as ma}'- be necessary for the beneficial uses of the government pro})-

erty; second, that it is limited by the superior power of the generaH
government to secure the uninterrupted navigability of all navigable 1

streams within the limits of the United States. In other words, the I

jurisdiction of the irriicr.il j^^rivcniiiifnt over interstate commerce
anJitsjTaliiral hl^h\v :(\ s \ rsts in that government the right to take

all needed measures to_preserve the navigability of the navigable

water coul-ses of the country, even against any State action. It is

true theTe liave^een frequent decisions recognizing the power of the

State, in the absence of congressional legislation, to assume control

of even navigable waters within its limits, to the extent of creating

dams, booms, bridges, and other matters which operate as obstruc-

tions to navigability. The power of the State to thus legislate for

the interests of litS own citizens is conceded, and until in some way

.^/>^. ^J^^
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Coiigivpss asserts its superior power, and the necessity of preserving

the general interests of the people of all the States, it is assiinied

that State action, although involving temporarily an obstruction to

the free navigability of a stream, is not subject to challenge. A
long list of cases to this effect can be found in the reports of this

court. See, among others, the following: Willson v. Blackbird

Creek Co., 2 Pet. 245; Gilman v. Philadc-lphia, o Wall. 713; Es-

canaba Co. u. Chicago, 107 T. S. G78 ; Welhuuftte Iron Ihidge Co.

V. Hatch, 125 U. S. 1.

All this proceeds upon the thought that the non-action of Con-

gress carries with it an inii»lied assent to the action taken by the

Stated
. Notwithstanding the unquestioned rule of the common law in

^t/ reference to the right of a lower riparian proprietor to insist upon
the continuous flow of the stream as it was, and although there has

* been in all the Western States an adojition or recognition of the

common law, it was early developed in their history that the

mining industry in certain States, the reclamation of arid lands in

others, compelled a departure from the common-law rule, and justi-

fied an appropriation of flowing waters both for mining purposes

and for the reclamation of arid lands, and there has come to be recog-

nized in those States, by custom and by State legislation, a differ-

ent rule,— a rule which permits, under certain circumstances, the

ajjpropriation of the waters of a flowing stream for other than domes-

tic purposes. So far as those rules have only a local significance,

and affect only questions between citizens of the State, notliing is

presented which calls for any consideration by the Federal couits.

[.'Vets of Congress are quoted from as follows: Itev. Stat. § 2.*J3l);

19 Stat. 377, § 1; 2G Stat. 1101, § IS.]

Obviously, by these acts, so far as they extended. Congress recog-

nized and assented to the ajjpropriatioii of water in contravention

of the common-law rule as to continuous flow. To infer therefrom

that Congress intended to release its control over the navigable

Streams of the country, and to grant in aid of mining industries and
the reclamation of arid lands the right to ajjpropriate the waters on

the sources of navigable streams to such an exti'ut as to destroy their

navigability, is to carry those statutes beyond wiiat_tiiiur fiiir import

permits. This legislation must be interpreted in the light of exist-

ing facts, — that all through this mining region in the West were

streams, nf>t navigalile, whose waters could saftdy l»e ap]»ropriated

lor mining and agrieultural industries, witliout serious interferem e

with the navigaliility of the rivers into which those waters tlow.

An<l in reference to all these cases of purely local interest the

obvious pur[)f)se of Congress was to give its assent, S(» far as the

j»ulili<! lanil.s were concerned, to any system, although in contraven-

tion to the common-law rule, which permitted the apprrtpriation of

those wat«TS for legitimate industries. To hold that Congress, by
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these acts, meant to confer upon any State the right to approi)riate

all the waters of the tributary streams which unite into a riavigable

water course, and so destroy the navigability of that water course in

derogation of the interests of all the people of the United States, is

a construction which cannot be tolerated. It ignores the spirit of

the legislation, and carries the statute to the verge of the letter, and
far beyond what, under the circumstances of the case, must be held
to have been the intent of Congress.

But whatever may be said as to the true intent and scope of these

various statutes, we have before us the legislation of 1890.

As this is a later declaration of Congress, so far as it modifies

any privileges or rights conferred by prior statutes, it must be held
controlling, at least as to any rights attempted to be created since

its passage; and all the proceedings of the appellees in this case

were subsequent to this act. This act declares that "the ci'eation

of any obstruction, not affirmatively authorized by law to the navi-

gable capacity of any waters in respect to which the United States i

has jurisdiction, is hereby prohibited." Whatever may be said in

reference to obstructions existing at the time of the passage of the

act, under the authority of State statutes, it is obvious that Congress
meant that thereafter no State should interfere with the navigability

of a stream without the condition of national assent. It did not, of

course, disturb any of the provisions of prior statutes in respect to

the mere appropriation of water of non-navigable streams in disre-

gard of the old common-law rule of continuous flow, and its only
purpose, as is obvious, was to affirm that as to navigable waters
nothing should be done to obstruct their navigability without the

assent of the national government. It was an exercise by Congress
of the power, oftentimes declared by this court to belong to it, of

national control over navigable streams; and various sections in this

statute, as well as in the act of July 13, 1892, c. 158 (27 Stat. 88, 110),
provide for the mode of asserting that control. It is urged that the

true construction of this act limits its applicability to obstructions

in the navigable portion of a navigable stream, and that as it

appears that, although the Rio Grande may be navigable for a cer-

tain distance above its mouth, it is not navigable in the territory of

New Mexico, this statute has no applicability. The language is

general, and must be given full scope. ^"TTlS iiuL a prolTiMtfon of

any obstruction to the navigation but any obstruction to the navi-

gable capacity , and anything, wherever done or howevefdone,
witlTin the limits of the jurisdiction of the United States, which
tends to destroy the navigable capacity of one of the navigable waters
of the United States, is within the terms of the prohibition. EvI-"

dently Congress, perceiving that the time had come when the grow-
ing interests of commerce required that the navigable waters of the

United States should be subjected to the direct control of the national
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government, ami that nothing shouki be done by any State tending

to destroy that navigability without the explicit assent of the

national government, enacted the statute in question; and it would

be to imjiroperly ignore the scope of this language to limit it to the

acts done witliin tlie very limits of navigation of a navigable stream.

The creation of any such obstruction may be enjoined, according

to the last provision of the section, by proper proceedings in equity,

under the direction of the attorney general of the United States,

and it was in pursuance of this clause that these proceedings were

commenced. Of course, when such proceedings are instituted, it

becomes a question of fact whether the act sought to be enjoined is

one which fairly and directly tends to obstruct (that is, interfere

with or diminish) the navigable capacity of a stream. It does not

follow that the courts would be justified in sustaining any proceeding

by the attorney general to restrain any appropriation of the upper

waters of a navigable stream. The question always is one of fact,

whether such appropriation substantially interferes with the navi-

gable capacity within the limits where navigation is a recognized

fact. In the course of the argument, this suggestion was made,

and it seems to us not unworthy of note, as illustrating this thought.

The Hudson river runs within the limits of the State of New York.

It is a navigable stream, and a part of the navigable waters of the

United States, so far at least as from Albany southward. One of

the streams which flows into it, and contributes to the volume of

its waters, is the Croton river, a non-navigable stream. Its waters

are taken by the State of New York for domestic uses in the city

of New York. Unquestionably, the State of New Y'ork has a

right to appropriate its waters, and the United States may not

question such approj)riation, unless thereby the navigability of the

Hudson be disturbed. On the other hand, if the State of New
York should, even at a place above the limits of navigability, by

appropriation for any domestic puri>oses, diminish the volume of

waters which, flowing into the Hudson, make it a navigaldc stream,

to such an extent as to destroy its navigability, undoubtedly tlie

jurisdiction of the national government would arise, and its power

to restrain such appropriation be unquestioned; and, within the pur-

view of this section, it would become the right of tlie attorney gen-

eral to institute proceedings to restrain such appro] >ri:ttioii.

Without pursuing this inquiry further, we are of the ojiinion that

there was error in the conclusions of the lower courts; that the

decree must Ije reversed, and the case remanded, with instructions to

set aside the decree ot dismissal, and to firder an inquiry into the

question whether tlie inteniled nets of tlie defendants in the construc-

tion of a dam and in appropriating tin; waters of t\n'. Ivio (Jramle will

substantially diminish the navigability of that stream within tlio

limits of i)rrs<'nt navig;il)ility, and, if so, to enter a decree restrain-

ing those acts to the extent that they will so diminish.
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Taxation of Commerce.

BROWN V. MARYI

tis, 262. l^2i{\ i(^ XT JLa i/JK ^ ,;. ^12 Wheaton, 410; 7 Curtis, 262. l^Ttl^ •&'

Mr. Chief Justice Marshall delivered the opinion of the couk. V [/
This is a writ of error to a judgment rendered in the Court of / jl^

Appeals of Maryland, affirming a judgment of the City Court of Bal-y^ A \
timore, on an indictment found in that court against the plaintiffs inj^iro" ^
error, for violating an act of the Legislature of Maryland. The in-T^ <l[) 7" '^

dictment was founded on the 2d section of that act, which is in these T t^
words: "And be it enacted that all importers of foreign articles or th'^\ V'

commodities, of dry goods, wares, or merchandise, by bale or package,y>^ v\n J
or of wine, rum, brandy, whiskey, and other distilled spirituous/U^^ '

liquors, etc., and other persons selling the same by whplesale, bale or ly^ -

package, hogshead, barrel, or tierce, shall, before they are authorized H"^' H^
to sell, take out a license, as by the original act is directed, for which ' cA^^iy
they shall pay fifty dollars; and in case of neglect or refusal to tak(!> ^iT ,,

out such license, shall be subject to the same penalties and forfeitures
as are prescribed by the original act to which this is a supplement." f ^''

The indictment charges the plaintiffs in error with having imported)/
and sold one package of foreign dry goods without having license to t^ Ji/
do so. A judgment was rendered against them, on demurrer, for thefc^ -/A

, 7)

penalty which the act prescribes for the offence
; and that judgmen^^j^x ^"'

\

is now before this court. y /;

The cause depends entirely on the question whether the legislature

of a State can constitutionally require the importer of foreign articles!^

to take out a license from the State, before he shall be permitted to

sell a bale or package so imported.

It has been truly said that the presumption is in favor of every
legislative act, and that the whole burden of proof lies on him Avho
denies its constitutionality. The plaintiffs in error take the burden
upon themselves, and insist that the act under consideration is repug-
nant to two provisions in the constitution of the United States.

1. To that which declares that '"'no State shall, without the con-\ ^
sent of Congress, lay any imposts or duties on imports or exports, I (A
except what may be absolutely necessary for executing its inspection '

laws."

2. To that which declares that Congress shall have power " to 1 /X
regulate commerce with foreign nations, and among the several States, I * U
and with the Indian tribes."

1. The first inquiry is into the extent of the prohibition upon
States " to lay any imposts or duties on imports or exports." The
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counsel for the State of ^rarylaud would confine tliis prohibition to

laws imposing duties on the act of importation or exportation. Tlie

counsel for the plaintiffs in error give tliem a much wider scope.

In performing the delicate and important duty of construing clauses

in the Constitution of our country, which involve conflicting jiowers

of the government of the Union, and of the respective States, it is

proper to take a view of the literal meaning of the words to be ex-

pounded, of their connection with other words, and of the geneial

objects to be accomplished by the prohibitory clause, or by the grant

of power.

What, then, is the meaning of the words, " imposts or duties on

imports or exports ?
"

An impost, or duty on imports, is a custom or a tax levied on ar-

ticles brought into a country, and is most usually secured before the

importer is allowed to exercise his rights of ownersliip over them,

because evasions of the law can be prevented more certainly b}' exe-

cuting it while the articles are in its custody. It would not, however,

be less an impost or duty on the articles, if it were to be levied on
them after they were landed. The policy and consequent practice of

levying or securing the duty before or on entering the port, does not

limit the power to that state of things, nor, consequently, the pro-

hibition, unless the true meaning of the clause so confines it. What,
thi'U, are "imports"? The lexicons inform us they are "things

imported." If we appeal to usage for the meaning of the word, we
shall receive the same answer. The}'^ are the articles themselves

which are brought into the country. " A duty on imports," then, is

not merely a duty on the act of importation, but is a iluty on the

thing imported. It is not, taken in its literal sense, confined to a
duty levied wliile the artiele is entering the country, but extends to

a duty levied after it has entered the country. The succeeding words
of the sentence which limit the prohibition, show the extent in which
it was understood. The limitation is " except what may be absolutely

nr-cessary for executing its inspection laws." Now, the inspection

laws, so far as tlicy act upon articles for exportation, are generally

executed on land, l)efore the article is put on board the vessel ; so far

a.s they af;t upon importations, they are generally executed upon ar-

ticles which are landed. The tax or duty of inspection, then, is a

tax which is frequently, if not always paid for service performed on
lanrl, while ihe article is in the Ixisom of tlie country. Yet this tax

is an exception to the prohibition on the States to lay duties on im-

jiorts or exports. The exception was made because tlie tax woidil

otlwrwise have been within the prohibition.

If it be a rule of interpretation to which all assent, that the (>xcep-

tion of a jtarticular thing from general w«)rds, proves that, in the

oi)inion of the lawgiver, the thing excepted would he witliin tlie

general clause had the exception not been made, we know no reason

M'hy this general rule should not be as ai^pliiiable to the Constitution
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as to other instruments. If it be applicable, then this exception iu

favor of duties for the suppoi't of inspection laws, goes far in proving

that the trainers of the Constitution classed taxes of a similar char-

acter with those imposed for the purposes of inspection, with duties

on imports and exports, and supposed them to be prohibited.

If we quit this narrow view of the object, and, passing from the

literal interpretation of the words, look to the objects of iha, pro-

hibition, we find no reason for withd-rawing the act under considera-

tion from its operation.

From the vast inequality between the different States of the con-

federacy, as to commercial advantages, few subjects were viewed
with deeper interest, or excited more irritation, than the manner in

which the several States exercised, or seemed disposed to exercise,

the power of laying duties on imports. From motives which were
deemed sufficient by the statesmen of that day, the general power
of taxation, indispensably necessary as it was, and jealous as the

States were of any encroachment on it, was so far abridged as to for-

bid them to touch imports or exports, with the single exception which
has been noticed. Why are they restrained from imposing these

duties ? Plainly, because, in the general opinion, the interest of all

would be best promoted by placing that whole subject under the con-

trol of Congress. Whether the prohibition to " lay imposts, or duties

on imports or exports," proceeded from an apprehension that the

power might be so exercised as to disturb that equality among the

States which was generally advantageous, or that harmony between
them which it was desirable to preserve, or to maintain unimpaired
our commercial connections with foreign nations, or to confer this

source of revenue on the government of the Union, or whatever other

motive might have induced the prohibition, it is plain that the

object would be as completely defeated by a powder to tax the article

in the hands of the importer the instant it was landed, as b}'^ a power
to tax it while entering the port. There is no difference, in effect,

between a power to prohibit the sale of an article, and a power to pro-

hibit its introduction into the country. The one would be a necessary

consequence of the other. No goods would be imported if none
could be sold. No object of any description can be accomjilished by
laying a duty on importation, \vhich may not be accomplished with

equal certainty by laying a duty on the thing imported in the hands
of the importer. 'It is obvious that the same power which imposes a

light duty, can imi)Ose a very heavy one, one which amounts to a pro-

hibition. Questions of power do not depend on the degree to which
it may be exercised. If it may be exercised at all, it must be exer-

cised at the will of those iu whose hands it is placed. If the tax

may be levied in this form by a State, it may be levied to an extent

which will defeat the revenue by imposts, so far as it is drawn from
importations into the particular State. We are told that such wild

and irrational abuse of power is not to be apprehended, and is not to

20
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be takeu into view, -svlieu discussing its existence. All power may be

abused ; and if the fear of its abuse is to constitute an argument

against its existence, it might be urged against the existence of that

which is universally acknowledged, and which is indispensable to the

general safety. The States will never be so mad as to destroy their

own commerce, .or even to lessen it.

We do not dissent from these general propositions. We do not

suppose any State would act so unwisely. But we do not place the

question on that ground.

These arguments apply with precisely the same force against the

Avhole prohibition. It might with the same reason be said, that no

State would be so blind to its own interests as to lay duties on im-

portation which would either prohibit or diminish its trade. Yet the

framers of our Constitution have tliought this a power which no State

ought to exercise. Conceding, to tlie full extent which is reipiired,

t^iat every State would, in its legislation on this subject, provide

judiciously for its own interests, it cannot be conceded that each

would respect the interests of others. A duty on imports is a tax on

the article, which is paid by the consumer. Tiie great importing

States would thus levy a tax on the non-importing States, which

wpuld not be less a tax because their interest would afford ample

security against its ever being so heavy as to expel commerce from

their ports. This would necessarily produce countervailing measures

on the part of those States whose situation was less favorable to im-

portation. For tliis, among otlier reasons, the whole power of laying

duties on imports was, with a single and slight exception, taken from

the States. When we are inquiring whether a particular act is

within this prohibition, the question is not, whether tlie State may so

legislate as to hurt itself, but whctlier the Act is within the words

and mischief of the prohibitory clause. It lurs already been shown

that a tax on the article in the hands of the importer is within its

words; and we think it too clear for controversy that the same tax is

within its miscliief. We think it unquestionable tliat such a tax has

precisely the same tendency to enhance the \)vice of the article, as if

imposed upon it while entering the port.

The counsel for tlie State of Maryland insist, witli great reason,

tliat if the words of tlie prohibition be taken in their utmost latitude,

they will abridg<! the power of taxation, wliich all admit to Im^ essen-

tial to the States, to an extent wliieh lias never yet been suspected,

and will deprive them of resources which are necessary to supply

revenue, and which they have heretofore been admitted to possess.

These words must, therefore, be construed with some limitation ; and,

if this be admitted, they insist, that entering the country is the point

of tinu! wluMi the i)r(jliibition ceases, and the power of tlie State to

tax commences.

It may \yc conceded that the words of the pnjliibition ought not to

be i»resHcd to their utmost extent; that in our complex system, tl.o
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object of the powers conferred on the government of the Union, and
the nature of the often conflicting powers which remain in the States,

must always be taken into view, and may aid in expounding tlie

words of any particular ckiuse. Ikit, wliile we admit that sound prin-

ciples of construction ought to restrain all courts from carrying the

words of the proliibition beyond the object tlie Constitution is in-

tended to secure ; that there must be a point of time when the pro-

hibition ceases, and the power of the State to tax commences ; we
cannot admit that this point of time is the instant that the articles

enter the country. It is, we think, obvious, that this construction

would defeat the prohibition.

The constitutional prohibition on the States to lay a duty on im-
ports, a prohibition which a vast , majority of them must feel an
interest in preserving, may certainly come in conflict with their

acknowledged power to tax persons and property witliin their ter-

ritory. The power, and the restriction on it, though quite distin-

guishable when they do not approach each other, may yet, like the
intervening colors between white and black, approach so nearly as to

perplex the understanding, as colors perplex the vision in marking
the distinction between them. Yet the distinction exists, and must
be ma,rked as the cases arise. Till they do arise, it might be pre^

mature to state any rule as being universal in its application.Pit is

sufficient for the present to say, generally, that when the importer has
so acted upon the thing imported, that it has become incorporated and
mixed up with the mass of property in the country, it has, perhajis,

lost its distinctive character as an import, and has become subject toi

the taxing power of the State ; but while remaining the property of

the importer, in his warehouse, in the original form or package in'

which it was imported, a tax upon it is too plainly a duty on imports
to escape the prohibition in the Constitution.

The counsel for the plaintiffs in error contend that the importer
purchases, by payment of the duty to the United States, a right to

dispose of his merchandise, as well as to bring it into the country;
and certainly the argument is supported by strong reason, as well as

by the practice of nations, including our own. The object of impor-
tation is sale

; it constitutes the motive for paying the duties ; and if

the United States possess the power of conferring the right to sell,

as the consideration for which the duty is paid, every principle of

fair dealing requires that they should be understood to confer it.

The practice of the most commercial nations conforms to this i dea.

Duties, according to that practice, are charged on those articles only

which are intended for sale or consumption in the country. Thus,
sea stores, goods imported and re-exported in the same vessel, goods
landed and carried overland for the purpose of being re-exported from
some other port, goods forced in by stress of weather, and landed,
but not for sale, are exempted from the payment of duties. The|
whole course of legislation on the subject shows that, in the opinioni
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of the legislature, the right to sell is connected with the payment

of duties.

The counsel for the defendant in error have endeavored to illustrate

/tlieir proposition, tliat tlie constitutional prohibition ceases the instant

' the goods enter the country, by an array of the consequences which

tliey suppose must follow the denial of it. If the imi)orter acquires

the right to sell by the payment of duties, he may, they say, exert

that right when, where, and as he pleases, and the State cannot regu-

late it. He may sell by retail, at auction, or as an itinerant peddler.

He may introduce articles, as gun[)owder, which endanger a city, into

j
the midst of its population ; he may introduce articles which endau-

I

get the public health, and the power of self-preservation is denied.

An importer may bring in goods, as plate, for liis own use, and thus

retain much valuable property exemj)t from taxation.

Tliese objections to the principle, if well founded, would certainly

v bo entitled to serious consideration. But we think they will be
* .found, ou examination, not to belong necessarily to the principle, and

'

'

' \ 'consecpiently not to prove that it may not be resorted to with safety

^ as a criterion by wliieh to measure the extent of tlie prohibition.

This indictment is against the importer, for selling a package of

V^^^k , ^U goods in the form in which it was imported, witliout a license.

A.^ , This state of things is changed if he sells them or otherwise mixes

them with tlie general property of the State, by breaking u}) his

iT^ - P'lckages, and travelling with them as an itinerant peddler. In the

Jy y lirst case, the tax intercepts the import, as an import in its way to
^' become incorporated with the general mass of property, and denies it

the privilege of becoming so incorporated until it shall have con-

tribut<"d to the revenue of th(> State. It di-nics to the importer the

right of using tlie privilege which he has purchased from the United

,'
.
States, until he shall have also purchased it from the State. In the

kst cases, the tax finds the article already incorporated with the mass

of property by the act of the importer. lie has used the ])rivilego

he had purchased, and has himsidf mixed them up with the common
mass, and the hiw may treat them as it finds them. The same obser-

vations apply to plate, or other furniture used by the importer.

So if he sells by auction. Auctioneers are persons licensed by the

State, and if the importer chooses to employ them, ho can as little

r<^bject to paying for this service, as for any other for which he may
' apply to an olH(!er of the State. The right of sale may very widl bo

annexed to importation, without annexing to it, also, the privilege of

using the officers licensed by the State to make sales in a ])eculiar

,,w:vy.

•The power to direet the removal of gunpowder is a branch (»f the

police; power, wliieh unquestionably remains, and ought to remain,

ivith the Stat<!S. 11 tin- po.ssessor stores it himself out of town, the

^v*\i'\n(>v;\\ cannot be a duty on imports, because it contributes nothing

%/ ^ to the (Kevenue, If he prefers placing it in a public magazine, it is

iy .rr* ^.
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because he stores it there, in his own opinion, more advantageously

than elsewhere. We are not sure that this may not be classed among
inspection laws. The removal or destruction of infectious or unsound

articles is undoubtedly an exercise of that power, and forms an

express exception to the prohibition we are considering. Indeed

the laws of the United States expressly sanction the health laws of

a State.

The principle, then, for which the plaintiffs in error contend, that

the importer acquires a right, not only to bring the articles into the

country, but to mix them with the common mass of proi)erty, does

not interfere with the necessary power of taxation which is acknowl-

edged to reside in the States, to that dangerous extent which the

counsel for the defendants in error seem to apprehend. It carries

the prohibition in the Constitution no further than to prevent the

States from doing that which it was the great object of the Constitu-

tion to prevent.

But if it should be proved that a duty on the article itself would

be repugnant to the Constitution, it is still argued that this is not a

tax upon the article, but on the person. The State, it is said, may
tax occupations, and this is notlung more.

It is impossible to conceal from ourselves that this is varying the

form without varying the substance. It is treating a prohibition

which is general as if it were confined to a particular mode of doing

the forbidden thing. All must perceive that a tax on the sale of an

article, imported only for sale, is a tax on the article itself. It is

true the State may tax occupations generally, but this tax must be

paid by those who employ the individual, or is a tax on his business.

The lawyer, the physician, or the mechanic, must either charge more

on the article in which he deals, or the thing itself is taxed through

his person. This the State has a right to do, because no consti-

tutional prohibition extends to it. So a tax on the occupation of an

importer is, in like manner, a tax on importation. It must add to the

price of the article, and be paid by the consumer, or by the importer

himself, in like manner as a direct duty on the article itself would be

made. This the State has not a right to do, because it is prohibited

by the Constitution.

In support of the argument that the prohibition ceases the instant

the goods are brought into the country, a comparison has been drawn
^

between the opposite words, export and import. As to export, it is

said, means only to carry goods out of the country, so to import

means only to bring them into it. But suppose we extend this com-

parison to the two prohibitions. The States are forbidden to lay a

duty on exports, and the United States are forbidden to lay a tax or

dixty on articles exported from any State. There is some diversity

in language, but none is perceivable in the act v/hich is proliibited.

The United States have the same right to tax occupations Avhich is

possessed by the States. Now suppose the United States should re-

Y^
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quire every exporter to take out a license, for which he sliould pay

such tax as Congress might think proper to impose ; wouUl govern-

ment be permitted to shieUl itself from the just censure to which this

attempt to evade the prohibitions of the Constitution would expose it,

by saying that tliis was a tax on the person, not on the article, and

that the legislature had a right to tax occupations ? Or suppose

revenue cutters were to be stationed off the coast for the purpose of

levying a duty on all merchandise found in vessels which were leav-

ing the Uniteil States for foreign countries ; would it be received as

an excuse for this outrage, were the government to say that exporta-

tion meant no more than carrying goods out of the country, and as

the prohibition to lay a tax on imports, or thing imported, ceased the

instant they were brought into the country, so the prohibition to tax

articles exported ceased when they were carried out of the country ?

We think then, that the act under which the plaintiffs in error

were indicted is repugnant to that article of the Constitution wliich

declares, that " no State shall lay any impost or duties on imports

or exports."

2. Is it also repugnant to that clause in the Constitution which

empowers " Congress to regulate commerce with foreign nations, and
among the several States, and with the Indian tribes " ?

Tiie oppressed and degraded state of commerce previous to the

adoption of the Constitution can scarcely be forgotten. It was regu-

lated by foreign nations with a single view to their own interests;

and our disunited efforts to counteract their restrictions were ren-

dered impotent by want of combination. Congress, indeed, possessed

the power of making treaties; but the inability of the federal gov-

ernment to enforce them had become so apparent as to render tliat

jjower in a great degree useless. Tliose who felt the injury arising

from this state of things, and those who were capable of estimating

the iiiHuence of commerce on the prosperity of nations, perceived the

ne(;essity of giving the control over this important subject to a single

government. It may be doubted whether any of the evils proceeding

from the feebleness of the Federal government contributed more to

that great revolution which introduced the present system than the

deep and general conviction that commerce ought to be reguiati-d by
Congress. It is not, therefore, matter of surprise, that the grant

.should be as extensive as the mischief, and should comprehend all

foreign commerce and all commerce among tin; States. To construe

the power so as to imj)air its efficacy, would tend to defeat an object

in the attainment of wliich the AmericMU jmblic took, and justly

took that strong interest wliich arose from a full conviction of its

necessity.

What, then, is the just extent of a power to regulate commerce
with foreign nations, and among the several States?

This fpiestion was considered in the ease of Gibbons v. Ogden,

9 Wheat. 1, in which it was declared to be complete in itself, and to



SECT. II. b. 2.] BROWN V. MARYLAND. 311

acknowledge no limitations other than are prescribed by the Consti-

tution. The power is co-extensive with the subject on which it acts,
1

and cannot be stopped at the external boundary of a .State, but must
enter its interior.

We deem it unnecessary now to reason in support of these propo-

sitions. Their trutli is proved by facts continually before our eyes,

and was, we think, demonstrated, if they could require demonstration,

in the case already mentioned.

If this power reaches the interior of a State, and may be there

exercised, it must be capable of authorizing the sale of those articles

wliiclLit. introduces. Commercejs intercourse ; one of its most ordi-

nary ingredients is traffi^r" It_Js_niconceivable that the power to

authorize this traffic, wlien given in the most comprehensive terms,

with the intent that its efficacy should be complete, should cease" at

the point when its continuance is indispensable to its value. Tb~w"Kat
piirpose should the power to allow importation be given, unaccom-
panied^with the power to authorize a sale of the thing imported ?

Sale is the object of importation, and is an essential ingredient of

that intercourse, of which importation constitutes a part. It is as

essential an ingredient, as indispensable to the existence of the entire

thing, then, as importation itself. It must be considered as a com-,
ponent part of the power to regulate commerce. Congress has a

right, not only to authorize importation, but to authorize the im-

porter to sell.

If this be admitted, and we think it cannot be denied, what can be

the meaning of an act of Congress which authorizes importation, and
offers the privilege for sale at a fixed price to every person who
chooses to become a purchaser ? How is it to be construed if an in-

tent to deal honestly and fairly, an intent as wise as it is moral, is to

enter into the construction? What can be the use of the contract,

\

what does the importe" purchase, if he does not purchase the privilege

to sell ?

What would be the language of a foreign government, which should

be informed that its merchants, after importing according to law,

were forbidden to sell the merchandise imported ? What answer

would the United States give to the complaints and just reproaches f

to which such an extraordinary circumstance would expose them?'
No apology could be received, or even offered. Such a state of things

would break up commerce. It will not meet this argument to say

that this state of things will never be produced ; that the good sense

of the States is a sufficient security against it. The Constitution has

not confided this subject to that good sense. It is placed elsewhere.

The question is, Where does the power reside ? not. How far will it be

probably abused ? The power claimed by the State is, in its nature,

in conflict with that given to Congress ; and the greater or less extent

in which it may be exercised does not enter into the inquiry concern-

i'lar its existence.
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We thiuk, then, that if the power to authorize a sale exists in Con-

gress, the conclusion that the right to sell is connected with the law

permitting importation, as an inseparable incident, is inevitable.

If the principles we have stated be correct, the result to which

they conduct us cannot be mistaken. Any penalty inflicted on the

importer for selling the article, in his character of importer, must

be in opposition to the act of Congress which authorizes importa-

tion. Any charge on the introduction and incorporation of the arti-

cles into and with the mass of property in the country, must be hostile

to the power given to Congress to regulate commerce, since an es-

sential part of that regulation, and principal object of it, is, to pre-

scribe the regular means for accomplishing that introduction and

incorporation.

The distinction between a tax on the thing imported and on the

person of the importer, can have no influence on this part of the sub-

ject. It is too obvious for controversy that they interfere equally

^vith the power to regulate commerce.

It has been contended that this construction of the power to regu-

late commerce, as was contended in construing the prohibition to lay

duties on imports, would abridge the acknowledged power of a State

to tax its own citizens, or their property within its territory.

We admit this power to be sacred ; but cannot admit that it may

be used so as to obstruct the free course of a power given to Congress.

We cannot admit that it may be used so as to obstruct or defeat the

power to regulate .commerce. It has been observed that the powers

remaining with the States may be so exercised as to come in conflict

with those vested in Congress. When this happens, that which is

not supreme must yield to that whi(rh is supreme. This great and

universal truth is inseparable from the nature of things, and the Con-

stitution has applied it to the often interfering powers of the General

;ind State governments, as a vital principle of perpetual operation.

It results, necessarily, from this principle, that the taxing power of

the States must have some limits. It cannot roach and restrain the

action of the national government within its proper sphere. It can*

not reach the administration of justice in the courts of the Union, or

the collection of the taxes of the United States, or restrain the opera,

tion of any law which (Jongress may constitutionally pass. It cannot

interfere with any regulation of commerce. If the States may tax

all persons and property found on their territory, what shall restrain

them from taxing goods in tlwir transit through the State from one

jiort to another, for the purpose of re-exportation ? The laws of

trade authoriy.e this operation, and general convenience recjuires it.

Or wliat should restrain a State from taxing any article piussing

through it, from one State to another, for the jiurpose of tralllc ? or

from taxing the transportation of articles passing from the State

itstdf to another State for ('(jiumercial purposes ? These cases are all

within the sovereign power of taxation, but would obviously derange
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the measures of Congress to regulate commerce, and affect materially

the purpose for which that power was given. We deem it unnecessary

to press this argument further, or to ^ive additional illustrations of it,

because the subject was taken up and considered with great attention,

in iM'CuUoch v. The State of Maryland, 4 Wheat. 316, the decision

in which case is, we think, entirely applicable to this.

It may be proper to add that we suppose the principles laid down
in this case to apply equally to importations from a sister State. We
do not mean to give any opinion on a tax discriminating between

j

foreign and domestic articles.

We think there is error in the judgment of the Court of Appeals of

the State of Maryland, in affirming the judgment of the Baltimore
City Court, because the act of the Legislature of Maryland, imposing
the penalty for which the said judgment is rendered, is repugnant to

the Constitution of the United States, and, consequently, void. The
judgment is to be reversed, and the cause remanded to that court,

with instructions to enter judgment in favor of the appellants.*

WELTON V. MISSOURI, ,, ^ ,

91 United States, 275. 1875^ . XJ^
Mr. Justice FiKld delivered the opinion of the court.

This case comes before us on a writ of error to the Supreme Court
of Missouri, and involves a consideration of the validity of a statute

of that State, discriminating in favor of goods, wares, and merchan-
dise which are the growth, product, or manufacture of the State, and
against those which are the growth, product, or manufacture of other

States or countries, in the conditions upon which their sale can be

made by travelling dealers. The plaintiff in error was a dealer in

sewing-machines which were manufactured Avithout the State of

Missouri, and went from place to place in the State selling them
without a license for that purpose. For this offence he was indicted

and convicted in one of the circuit courts of the State, and was sen-

tenced to pay a fine of fifty dollars, and to be committed until the

same was paid. On appeal to the Supreme Court of the State, the

judgment was affirmed.

The statute under which the conviction was had declares that

whoever deals in the sale of goods, wares, or merchandise, exce[)t

books, charts, maps, and stationery, which are not the growth, pro-

duce, or manufacture of the State, by going from place to place to

sell the same, shall be deemed a pedler; and then enacts that no

1 Mr. Justice Thompson dissented.
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, ^'^''^erson shall deal as a pedler without a license, and prescribes the

r rates of cliarge for tlie licenses, these varying according to the manner
^^y^"^ in which the business is conducted, whether by tlie party carrying the

l/i goods himself on foot, or by the use of beasts of burden, or by carts

"f^^ or other land carriage, or by boats or other river vessels. Penalties

^*>^are imposed for dealing without the license prescribed. No license
'^

is re(iuired for selling in a similar way, by going from place to place

(JLr-^ in the State, goods which are the growth, product, or maimfacture of

ri-/
tht' State.

^
' The license charge exacted is sought to be maintained as a tax

^^ u[ion a calling. It was held to be such a tax by the Supreme Court

\
^ of the State ; a calling, says the court, which is limited to tlie sale of

. )L^)erchandise not the growth or product of the State.

. The general power of the State to impose taxes in the way of

^.X^icenses upon all pursuits and occupations within its limits is ad-

^. ^>luiitted, but. like all other powers, must be exercised in subordination
*''^^ to the requirements of the Federal Constitution. Wliere the business

I "L^r occupation consists in the sale of goods, the license tax required

iy^ for its pursuit is in effect a tax upon the goods themselves. If sucli

. [jj a tax be within the power of the State to levy, it matters not whether

it be raised directly from the goods, or indirectly from them tlirough

^-{Lj^the license to the dealer; but if such tax conflict with any power

^ vested in Congress by the Constitution of the United States, it will

not be any the less invalid because enforced through the form of a

'^^^u>^])orsonal license.

ly* [The court here, and again further on, states and quotes from

^y^ llrown r. Maryland, 1- Wheat. 4L'5, snjn-a, p. o().'>.]

^i^ So, in like manner, the license tax exacted by the State of Missouri

•^ lyjfrom dealers in goods which are not the product or manufacture of

^r"*"^ the State, before they can be sold from place to place within the

. A>^tate, must be regarded as a tax upon such goods themselves; and

I
^i^"' quf^stion presented is, whether legislation thus discrinunating

^/»/^^ ;rtiinst the products of other States in tlu^ conditions of their

S^'^s^ile by a certain class of dealers is valid under the Constitution of

the United States. It was contended in the State courts, and it is

urged here, that this legislation violates that clause of the Constitu-

« 'l tion which declares that Congress shall have the power to regulate

'^^ commerce with foreign nations and among the several States. The

rf^^^po'.ver to regulate conferred by that clause upon Congress is one with-

tl^wout limitation; and to regulate commerce is to prescribe rules by

A^ wliieh it shall be governed, — that is, the conditions upon which it

/^ shall l»e ejiiK^uoted ; to determine how far it shall be fret; and unlram-

lil^^^tCno^ far it shall be burdened by duties and imposts, and how

^* far it shall l)e prohibited.

I
Commerce is a term of the largest import. IL (•(uii]ireliends inter-

course for the purposes of trade in any and all its forms, including

the transportation, purchase, sale, and exchange of commodities be-
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tween the citizens of our country and tlie citizens or subjects of other

countries, and between the citizens of different States. The power
to regulate it embraces all the instruments by which such commerce
may be conduttted. So far as some of these instruments are con-

cerned, and some subjects wliich are local in their operation, it has

been held that the States may provide regulations until Congress
acts Avith reference to tliem ; but where the subject to which the

power applies is national in its character, or of such a nature as to

admit of uniformity of regulation, the power is exclusive of all State

authority.

It will not be denied that that portion of commerce with foreign

countries and between the States which consists in the transportation

and" exchange of commodities is of nation al importance, an d_^admits

and requires uniformity of regulation, fThe very object of investing

this power in the General Government was to insure this uniformity
against discriminating State legislation. ' The depressed condition^
commerce and the obstacles to its growth previous to the adoption of

the Constitution, from the want of some single controlling authority,

has been frequently referred to by this court in commenting upon the

power in question. . . .

The power which insures uniformity of commercial regulation

must cover the property which is transported as an article of com-
merce from hostile or interfering legislation, until it has mingled
with and become a part of the general property of the country, a

subjected like it to similar protectioii, and to no greater burdens. /if,

at any time before it has thus become incorporated into the mass of

property of the State or nation, it can be subjected to any restrictions

by State legislation, the object of investing the control in Congress
may be entirely defeated. ' If Missouri can require a license tax for

the sale by travelling dealers of goods which are the growth, product,

or manufacture of other States or countries, it may require such
license tax as a condition of their sale from ordinary merchants, and
the amount of the tax will be a matter resting exclusively in its

discretion.

The power of the State to exact a license tax of any amount being
admitted, no authority would remain in the United States or in this

court to control its action, however unreasonable or oppressive. Im-
posts operating as an absolute exclusion of the goods would be pos-

sible, and all the evils of discriminating State legislation, favorable

to the interests of one State and injurious to the interests of other

States and countries, which existed previous to the adoption of the

Constitution, might follow, and the experience of the last fifteen

years shows would follow, from the action of some of the States.

There is a difficulty, it is true, in all cases of this character, in draw-
ing the line precisely where the commercial power of Congress ends
and the power of the State begins. A similar difficulty was felt by this

court, in Brown v. Maryland, in drawing the line of distinction between
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the restriction upon the power of the States to lay a duty oii imports,

and their acknowledged power to tax persons and property ; but the

court observed, that the two, though quite distinguishable when they

do not approach each other, may yet, like the intervening colors

between white and black, approach so nearly as to perplex the under-

standing, as colors perplex tlie vision in marking the distinction

between them ; but that, as the distinction exists, it must be marked

as the cases arise. And tlie court, after observing that it might be

premature to state any rule as being universal in its application, held,

that, when the importer had so acted upon tlie thing imported that it

had become incorporated and mixed up with the mass of property in

the country, it had lost its distinctive character as an import, and

become subject to the taxing power of the State; but that, while

remaining the property of the importer in his warehouse in the

original form and package in which it was imported, the tax upon it

was plainly a duty on imports prohibited by the Constitution.

Following the guarded language of the court in that case, we
observe here, as was observed there, that it would be premature to

state any rule which would be universal in its apidication to deter-

mine when the commercial power of the Federal Government over

a commodity has ceased, and the power of the State has commenced.

It is sufficient to hold now that the commercial power continues until

\ the commodity has ceased to be the subject of discriminating legis-

lation by reason of its foreign character. That power protects it,

even after it has entered the State, from any burdens imposed by

reason of its foreign origin. The act of Missouri encroaches upon

this power in this respect, and is therefore, in our judgment, unconsti-

tutional and void.

The fact that Congress has not seen fit to prescribe any specific

rules to govern interstate commerce does not affect the question.

Its inaction on this subject, when considered with reference to its

legislation with respect to foreign commerce, is erjuivalent to a decla-

ratifin that interstate commerce shall be free and untrammelled. As
the main object of that commerce is the sale and exchange of com-

modities, the policy thus established would be dcfeatetl by discrimi-

nating legislation like tliat of Missouri.

The views here expressed are not only sniqxutod by the case of

Hrown v. Maryland, already cited, but also by the case of Woodruff

V. I»arham, 8 Wall. 123, and the ca.so of tlie State Freight Tax. 15

Wall. L'.'jL'. In the case of Woodruff r. Parham, ^Ir. Justice Miller,

si)eakiiig f<jr the court, after ob.serving, with respect to the law of

Alabama then under consideration, that there w:us jio attemjit to

di.scriminate inj«iriou.sly against the products of other States or the

rights of their citizens, and tlie case was not, therefore, an attempt

to fetter commerce among the States, or to deprive the eiti/ens of

other States of any privilege or immunity, said, " I'.ut a law liaving

such operation would, in our opinion, be an infringement <jf tiie
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provisions of the Constitution which relate to tliosc subjects, and
therefore void."

The judgment of the Supreme Court of the Statcof Missouri must
be reversed, and the cause remanded, vnth directions to enter

a judgment reversing the j^idgment of the Circuit Court, and
directing that court to discharge tJie defendant from inipriB^i

ment, and suffer him to depart ivithout dag.
^ "/tVT*

J^^^CK

ROBBINS V.

0' .

SHELBY COUNTY TAXINXJ DISTR

120 United States, 489. 1887.
0^

Mr. Justice Braoley delivered the opinion of the court.^

This case originated in the following manner: Sabine Eobbins, t\\QA/^ ^
plaintiff in error, iu February, 1884, was engaged at the city of Mem- ^'^^
phis, in the State of Tennessee, in soliciting the sales of goods ^ov^ ji^^^

,

the firm of Rose, Robbins & Co., of Cincinnati, iu the State of Ohio^ ~

dealers in paper, and other articles of stationery, and exhibited sam-> g^'

pies for the purpose of effecting such sales, — an employment usually .,

denominated as that of a "drummer." There was in force at thatdi' Jl(

time a statute of Tennessee, relating to the subject of taxation in the \j>^y "

Taxing Districts of the State, applicable, however, only to the Taxings £,^^^^
Districts of Shelby County, (formerly the city of Memphis,) by which ^7 ^^iL^

I

.'\^

it was enacted, amongst other things, that "All drummers, and all I' -y^^
persons not having a regular licensed house of business in the Taxing
District, offering for sale or selling goods, wares, or merchandise

therein, by sample , shall be required to pay to the county trustee the

sum of SIO per week, or $25 per month, for such privilege, and no

license shall be issued for a longer period than three months." Act of

1881, c. 96, § 16.
\ J

The business of selling by sample and nearly sixty other occupa- Tf Tp
tions had been by law declared to be privileges, and were taxed as /• yj »

such, and it was made a misdemeanor, punishable by a fine of nofe'i/^_U

less than five, nor more than fifty dollars, to exercise any of such ~^ ^

occupations without having first paid the tax or obtained the license ^ iTA^N
required therefor. ^ \ ^ •

Under this law, Robbins, who had not paid the tax nor taken a^
/i/^^^^i

license, was ])rosecuted, convicted and sentenced to pay a fine of ten'^/v^"' "Xr

dollars, together with the State and county tax, and costs; and on- A
appeal to the Supreme Court of the State, the judgment was affirmed.^

This writ of error is brought to review the judgment of the Supremet^
Court, on the ground that the law imposing the tax was rei)ugnant(U'

to that clause of the Constitution of the United States which declares

that Congress shall have power to regulate commerce among the^

several States.

"^ W
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TiiK principal question argued before tlie Supreme Court of Ten-

nessee was, as to the constitutionality of the act which imposed the

tax on drummers; and the court decided that it was constitutional

and valid.

That is the question before us, and it is one of great importance

to the people of the United States, both as it respects their business

interests and their constitutional rights. It is presented in a nut-

shell,'^nd does not, at this day, require for its solution any great

elaboration of argument or review of authorities. Certain jirinciples

have been already established by the decisions of this court which

will conduct us to a satisfactory decision. Among those principles

are the following :

1. The Constitution of the United States having given to Congress

the power to regulate commerce, not only with foreign nations, but

among the several States, that power is necessarily exclusive when-

ever the subjects of it are national in their character, or admit only

of one uniform system, or plan of regulation. This was decided in

the case of Cooley r. Board of Wardens of the Port of Philadeli)hia,

12 How. 201), 310, and was virtually involved in tlie case of Gibbons

tK Ogd(Mi, Wheat. 1, and has been contirnn'il in many subsequent

cases, amongst others, in lirown v. Maryland, 12 Wheat. 410 ; The
Passenger Cases, 7 How. 28.'i; Crandall v. Nevada, 6 Wall. 35, 42

;

Ward /•. Maryland, 12 Wall. 41S, 430; State Freight Tax Cases, 15

Wall. 232, 270; Henders.m v. Mayor of New York, 02 U. S. 250, 272
;

Kailroad Co. v. Husen, 95 U. S. 465, 4G9 ; Mobile v. Kimball, 102

U. S. noi, 607 ; Gloucester Ferry Co. /'. Pennsylvania, 114 U. S, 106,

203; Waljash, &c. Railway Co. v. Illinois, 118 U. S. 557.

2. Another established doctrine of tins court is, that where the

])(jwer of Congress to regulate is exclusive the failure of Congress to

make express regulations intlicates its will that the subject siuiU bo

Ifft free from any restrictions or impositions; and any regulation of

the sul)ject by the States, except in matters of local concern only, as

hen-after mentioned, is repugnant to su(;h freculom. Tiiis was held

by .Mr. Justice Johnson in Gil)bons r. Ogden, Wheat. 1, 222, by

Mr. .lustice Grier in the Passenger Cases, 7 How. 283, 462, and has

bei-n affirmed in sul)sequent ca.ses. State Freight Tax Cases, 15 \N'all.

232, 270; Kailroad Co. v. Hnsen, 95 U. S. 465, 460; Welton r. Mis-

souri, 01 U. S. 275. 282; Mobile /•. Kimball, 1(12 U. S. (;0f,607;

lirowri r. Houston, 114 U. S. 622, 631 ; Walling r. Mie.liigan. 116 U. S.

416, 455; Pickard v. Pullman SoutiuMn Car Co., 117 U. S. 34;
Wabash, &o., Railway Co. v. Illinois, 118 U. S. 557.

3. It is also an established prineiph", as already indieateil, tliat the

only way in which oonnneree between tin; States can l)e legitimately

affected by SUite laws, is wIumi, by virtue of its politn* power, and its

jurisdiction over persons and property within its limits, a State

pnn'idftH frtr the sttcurity of the lives, limbs, hi'alth, and C(mifort of

porsonH and the protection of property; or when it does those things



SECT. II. b. 2.] ROBBINS V. SHELBY CO. TAXING DISTRICT. 319

which may otherwise incidentally affect commerce, such as the

establishment and regulations of highways, canals, railroads, wharves,

ferries, and other commercial facilities ; the passage of inspection

laws to secure the due quality and measure of products and commod-
ities ; the passage of laws to regulate or restrict the sale of articles

deemed injurious to the healtli or morals of the community ; the

imposition of taxes upon persons residing within the State or belong-

ing to its population, and upon avocations and employments pursued
therein, not directly connected with foreign or interstate commerce
or with some other employment or business exercised under authority

of the Constitution and laws of the United States ; and the imposi-
tion of taxes upon all property within the State, mingled with and
forming part of the great mass of property therein. But in making
such internal regulations a State cannot impose taxes upon persons
passing through the State, or coming into it merely for a temporary
purpose, especially if connected with interstate or foreign commerce

;

nor can it impose such taxes upon property imported into the State

from abroad, or from another State, and not yet become part of the

common mass of property therein ; and no discrimination can be
made, by any such regulations, adversely to the persons or property
of other States ; and no regulations can be made directly affecting

interstate commerce. Any taxation or regulation of the latter char-

acter would be an unauthorized interference with the power given to

Congress over the subject.

For authorities on this last head it is only necessary to refer to

those already cited.

In a word, it may be said, that in the matter of interstate com-
merce the United States are but one country, and are and must be
subject to one system of regulations, and not to a multitude of

systelns. The doctrine of the freedom of that commerce, except as

regulated by Congress, is so firmly established that it is unnecessary
to enlarge further upon the subject.

In view of these fundamental principles, which are to govern our
decision, we may approach the question submitted to us in the

present case, and inquire whether it is competent for a State to levy

a tax or impose any other restriction upon the citizens or inhabitants

of other States, for selling or seeking to sell their goods in such State

before they are introduced therein. Do not such restrictions affect

the very foundation of interstate trade ? How is a manufacturer, or

a merchant, of one State, to sell his goods in another State, without,

in some way, obtaining orders therefor? INEust he be compelled to

send them, at a venture, without knowing whether there is anv de-

mand for them ? This may, undoubtedly, be safely done with regard

to some products for which there is always a market and a demand,
or where the course of trade has established a general and unlimited
demand. A raiser of farm produce in New Jersey or Connecticut,

or a manufacturer of leather or wooden ware, may, perhaps, safely
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take liis goods to the city of New York and be sure of finding a stable

and reliable market for them. But there are hundreds, perhaps

thousands, of articles which no person would think of exporting to

another State without first procuring an order for them. It is true,

a merchaut or manufacturer in one .State may erect or hire a ware-

house or store in' another State, in whicli to place his goods, and

await the chances of being able to sell them. But this would require

a warehouse or a store in every State with which he might desire to

trade. Surely, he cannot be compelled to take this inconvenient and

expensive course. In certain branches of business, it may be adopted

with advantage. !Many manufacturers do open houses or places of

business in other States than those in which they reside, and send

their goods there to be kept on sale. But this is a matter of conven-

ience, and not of compulsion, and would neither suit the convenience

nor be within the ability of many others engaged in the same kind

of business, and would be entirely unsuited to many branches of

business. In these cases, then, what shall the merchant or manu-

facturer do, who wishes to sell his goods in other States ? Must he

sit still in his factory or warehouse, and wait for the people of

those States to come to him ? This would be a silly and ruinous

proceeding.

The only other way, and the one, perhaps, which most extensively

prevails, is to obtain orders from persons residing or doing businessS

in those other States. But how is tiie merchant or manufacturer to

secure such orders ? If he may be taxed by such States for doing

so, who shall limit the tax ? It may amount to prohibition. To say

that such a tax is not a burden u[»on interstate commerce, is to speak

at lea-st unadvisedly and without due attention to the truth of

tilings.

It may be suggested tlint the merchant or manufacturer has tlie

post-ortice at liis command, and may solicit orders through tlie mails.

We do not sui)pos(', however, that any one would seriously contend

tliat this is the only way in which his business can be transacted

without being amenable to exactions on tiie part of the State. Be-

sides, why could not the State to which his letters might bo sent, tax

liim for soliciting orders in this way, as well as in any other way ?

The trntli is, that, in numberless instances, the most feasible, if

not the only practicahh;, way for the merchant or manufacturer to

obtain orders in other States is to obtain them by personal a|)j)liea-

tion, either by himself, or by some one employed by liim for tliat

purpose; and in many branches of Imsiness lic^ must necessarily

exhibit samples for the purpose (tf determining the kind and quality

of the goods he })n)poses to sell, or whicjj tlie other party desires to

purchase. But the right of taxation, if it exists at all, is not eon-

WncA to selling by samjjh;. It embraceH every act of sah-, whether
l»y word of mouth only, or by the ex!iil»ition of samph-s. If the

right exists, any New York or Chicago mercliant visiting New Orleans
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or Jacksonville, for pleasure or for his health, and casually taking

an order for goods to be sent from liis warehouse, could be made
liable to pay a tax for so doing, or be convicted of a misdemeanor
for not having taken out a license. The right to tax would ai)))ly

equally as well to the principal as to his agent, and to a single act

of sale as to a hundred acts.

But it will be said that a denial of this power of taxation will

interfere with tlie right of the State to tax business pursuits and
callings carried on witliin its limits, and its right to require licenses

for carrying on those which are declared to be privileges. This may
be true to a certain extent; but only in those cases in -which the

States themselves, as well as individual citizens, are subject to the

restraints of the higher law of the Constitution. And this interfer-

ence will be very limited in its operation. It will only prevent the

levy of a tax, or the requirement of a license, for making negotiations

in the conduct of interstate commerce; and it may well be asked
where the State gets authority for imposing burdens on that branch
of business any more than for imposing a tax on the business of

importing from foreign countries, or even on that of postmaster or

United States marshal. The mere calling the business of a drummer
a privilege cannot make it so. Can the State legislature make it a
Tennessee privilege to carry on the business of importing goods from
foreign countries ? If not, has it any better right to make it a State

privilege to carry on interstate commerce? It seems to be forgotten

in argument, that the people of this country are citizens of the
United States, as well as of the individual States, and that they
have some rights under the Constitution and laws of the former
independent of the latter, and free from any interference or restraint

from them.

To deny to the State the powder to lay the tax, or require the

license in question, will not, in any perceptible degree, diminish its

resources or its just power of taxation. It is very true, that if the

goods when sold were in the State, and part of its general mass of

property, they would be liable to taxation ; but when brought into

the State in consequence of the sale they will be equally liable ; so

that, in the end, the State will derive just as much revenue from
them as if they were there before the sale. As soon as the goods

are in the State and become part of its general mass of property, they
will become liable to be taxed in the same manner as other property

of similar character, as was distinctly held by this court in the case

of Brown v. Houston, 114 U. S. 622. When goods are sent from one
State to another for sale, or, in consequence of a sale, they become
part of its general property, and anienable to its laws

;
provided that

no discrimination be made against them as goods from another State,

and that they be not taxed by reason of being brought from another

State, but only taxed in the usual way as other goods are. Brown
'•. Houston, qua supra ; Machine Co. r. Gage, 100 U. S. G76. But to

21
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tax the sale of such goods, or the offer to sell them, before they are

brought into the State, is a very different thing, and seems to us

clearly a tax on interstate commerce itself.

It is strongly urged, as if it were a material point in the case, that

no discrimination is made between domestic and foreign drummers—
those of Tennessee and those of other States ; that all are taxed alike.

But that does not meet the difficulty. Interstate commerce cannot

be taxed at all, even though the same amount of tax sliuuld be laid

on domestic commerce, or that which is carried on solely within the

State. This was decided in the case of The State Freight Tax, 15

Wall. 232. The negotiation of sales of goods which are in another

State, for the purpose of introducing them into the State in which

the negotiation is made, is interstate commerce. A New Orleans

merchant cannot be taxed there for ordering goods from London or

New York, because, in the one case, it is an act of foreign, and, in

the other, of interstate commerce, both of which are subject to

regulation by Congress alone.

It would not be difficult, however, to show that the tax authorized

by the State of Tennessee in the present case is discriminative

against the merchants and manufacturers of other States. They can

only sell their goods in Mempliis by the employment of drummers

and by means of samples; whilst the mercliants and manufacturers

of Memphis, having regular licensed houses of business there, iiave

no occasion for such agents, and, if they had, they are not subject

to any tax therefor. They are taxed for their licensed houses, it is

true; but so, it is presumable, are the merchants and manufacturers

of other Slates in the places where they reside ; and the tax on

drummers operates greatly to their disadvantage in comparison with

the merchants and manufacturers of Jlemphis. And such was un-

doubtedly one of its objects. This kind of taxation is usually

imposed at the instance and solicitation of domestic dealers, as a

means of [protecting them from foreign competition. And in numy
cases there may be some reason in their desire for such protection.

But this shows in a still stronger light the unconstitutionality of the

tax. It shows tliat it not only operates as a restriction upon inter-

state commerce, but that it is intended to have that effect as one

of its princii)al objects. And if a State can, in this way, impose

restrictions upon interstate commerce for the benefit and protection

of its own citi/ens, we are brought back to the condition of things

which existed Ix^fore the adoption of the Constitution, and which

was one of the principal causes tliat led to it.

If the selling of goods by sample and the em])loyment of drummers

for that i)urpose, injuriously affect the local interest of the States,

Congress, if applied to, will undoubtedly make such reasonable

regiihitions as the case may demand. And Congress alone can do it;

for it is obvious that such regulations shonhl be based on a uniform

eystcra applicable to the whole country, and not left to the varied,
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discordant, or retaliatory enactments of forty different States. The
confusion into which tlie connnerce of the country would be thrown

by being subject to State legislation on this subject, would be but a

repetition of tlie disorder which prevailed under the Articles of

Confederation.

To say that the tax, if invalid as against drummers from other

States, operates as a discrimination against the drummers of Ten-
nessee, against whom it is conceded to be valid, is no argument

;

because the State is not bound to tax its own drummers ; and if

it does so whilst having no power to tax those of other States, it

acts of its own free will, and is itself the author of such discrimina-

tion. As before said, the State may tax its own internal commerce
;

but that does not give it any right to tax interstate commerce.
The judgment of the Supreme Court of Tennessee is reversed, and

the plaintiff in error must be discharged.^

^ Mr. Chief Justice Waite delivered a dissenting opinion in which Mr. Justice
Field and Mr. Justice Gray concurred.

The case of Ficklen v. Shelhy County Taxing District, 145 U. S. 1 (1892),

involved the validity of another section of the same State statute imposing a license

tax on brokers. Mr. Chief Justice Fuller, rendering the opinion of the Court

(Mr. Justice Harlan dissenting), used the following language:

" In the case at bar the complainants were established and did business in the

Taxing District as general merchandise brokers, and were taxed as such under section

nine of chapter ninety-six of the Tennessee laws of 1881, which embraced a different

subject matter from section sixteen of that chapter. For the year 1887 they paid the

S50 tax charged, gave bond to report their gross commissions at the end of the year,

and thereupon received, and throughout the entire year held, a general and unre-

stricted license to do business as such brokers. Tliey were thereby authorized to do
any and all kinds of commission business and became liable to pay the privilege tax

in question, wliich was fixed in part and in part graduated according to the amount of

capital invested in the business, or if no capital were invested, by the amount of com-
missions received. Although their principals happened during 1887, as to the one

party, to be wholly non-resident, and as to the other, largely such, this fact might
liave been otherwise then and afterwards, as their business was not confined to trans-

actions for non-residents.

" In the case of Robbins the tax was held, in effect, not to be a tax on TJobbins,

but on his principals ; while liere the tax was clearly levied upon complainants in

respect of the general commission business they conducted, and their property engaged

therein, or tlieir profits realized therefrom.
" No doulit can be entertained of the right of a State legislature to tax trades,

professions and occupations, in the absence of inhibition in the State constitution in

that regard ; and wiiere a resident citizen engages in general business subject to a

particular tax the fact that the business done chances to consist, for the time being,

wholly or partially in negotiating sales between resident and non-resideut merchants,

of goods situated in anotlier State, does not necessarily involve tlie taxation of inter-

Btate commerce, forbidden by the Constitution.

" We presume it would not be doubted that if the complainants had been taxed on

capital invested in the business, such taxation would not have been obnoxious to con-

stitutional objection ; but because they had no capital invested, the tax was ascer-

tained by reference to the amount of their commissions, which when received were no

less their property than their capital would have been. AVe agree with the Supreme

Court of the State that the complainants having taken out licenses under the law in
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'^ i/^ vA ' ^ ^;emert v. :\iissour

'^ *A^ ^^ '

/
^^ 156 United States, -JQO. 1895.

f ^ ^^\x^?L's, an infoniuition, filed July 27, 1880, before a justice of

I
J,

thy^eace in the county of ^Ii)ntgoniery and State of Missouri, for

\ xu misdemeanor, by peddling goods without a license, in violation

',y<r^ of a statute of the State contained in chapter 137, entitled '-Ped-
\'^ dlers and their licenses" of the Revised Statutes of Missouri of

•^
I

*^

^K JShi. Justice Gkay, after stating the case, delivered the opinion of

i^. ^, ^the court,

y^ From early times, in England aTul America, there have been stat-

ic utes regulating the occupation of itinerant peddlers, and rerpiiring

/^ them to obtain licenses to practise their trade.

/T ''n In Tomlin's Law Dictionary are these definitions: "Hawkers.

(JL^' Xiiose deceitful fellows who went from place to place, buying and
selling brass, pewter, and other goods and merchandise which ought

^ (U. to be uttered in open market, were of old so called ; and the appella-

y-^ ' tion seems to grow from their uncertain wandering, like persons that

.(jt^-^with hawks seek their game where they can find it. They are men-

(> tioned in Stat. 33 Hen. VIII. c. 4." '' Jfairkers, FexUars, and Petty

^ Cliiijnneii. Persons travelling from town to town with goods and
Jr^ rjiyrfhandise. These were under the control of commissioners for

^ <^<^ lict-nsing them for that purpose, under Stats. 8 & 9 Wm. Ill, c. 25; 9
^' /y&. 10 Wm. Ill, c. 25 [9 Wm. Ill, c. 27] ; 29 Geo. Ill, c. 2G."

^^J^ Tiie act of 50 Geo. Ill, c. 41, repealed tlie prior acts, and imposed

\ /I/ !i jienalty on "any hawker, jjcdlar, petty chapman, or any tither

»^ \ trading jjcrson or persons, going from town to town, or to other men's

^

,'^ houses, and travelling either on foot, or with horse or horses," and
exposing to sale, or selling goods, wares or merchandise by retail.

j^y^ Upon an infctrmation in tli<> Court of lOxdicrpu^r tr) recover penalties
^ und«'r that act, liaron Graham said: "The object of the legislature,

-4y in p;issing the act upon whi(d) this information is founded, was to

]^t^ protect, on the one hand, fair tnirlers, particularly established shojv

^<A kf'cpers, resident permaiifutly in towns or othor ]ilaees. .and paying
r^"^ rent and taxes there for local privileges, from the mischiffs of being

A-^ . r|iio)tiir>ii to do ft jjoncnil coinmission luiHiiios«, nml having k'^'"" '"'"(I l'> rojM)rt llioir

Jy loiiiiiiiHwioiiN (liiririf^ tin- yi-ar, and to |mv tlir- n-quiri-d iicrr«<iiiaj(c ihr-n'on, c.nild not.
^^^

wIm-ii tlwy a|)|ilicd for Hiiiiilar lirciim-s for llin ciiMiiiii; vi-nr, nsort to tlic courts lio-

raiiw! tlu! tniiiiiri|ial aiillioritif"* rcfimcd lo isxiio niich liccii.Hcs witlmnt tlio payiiiciit of

^^ till! ntipnlatiwl tax. What itoxilion tlicy would liavc occiijiicd if tlicy had not midor-

^y^ tiiknn to rio a (jcnorni cornwuHMion liiiHini'Hs, and had taki-n ont no lironKfs thfrofor, hut
/^ had niinjily IranMartod l>UNincHM for non-n-jtidf-nt iirin(i]paln, i.s an iiilin ly diffcriMit

({UfNtion, whi<h does uot arise upon thiit record."

;
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undersold by itinerant persons, to their injury; and, on the other, to

guard the public from the impositions practised by such persons in

the course of their dealings ; who, having no known or fixed residence,

carry on a trade b}' means of vending goods conveyed from place to

place by horse or cart." Attorney General v. Tongue, (1823) 12

Price, 51, 60.

In Massachusetts, both before and after the adoption of the Consti-

tution of the United States, successive statutes imposed penalties on

hawkers, peddlers and petty chapmen. 7 Dane Ab. 72 ;
Stats. 1713-14,

0. 7; (1 Prov. Laws, 720;) 1716-17, c. 10; 1721-22, c. 6; 1726-27, c.

4 ; (2 Prov. Laws, 47, 232, 385
; ) 1785, c. 2 ; 1799, c. 20; 1820, c. 45

;

Eev. Stats. 1836, c. 35, §§ 7, 8. The statute of 1846, c. 244, repealing

the earlier statutes, imposed a penalty on ''every hawker, peddler or

petty chapman, or other person, going from town to town, or from

place to place, or from dwelling-house to dwelling-house in the same

town, either on foot, or with one or more horses, or otherwise carrying

for sale, or exposing to sale, any goods, wares or merchandise," (with

certain exceptions,) without first obtaining a license, as therein pro-

vided.

In a case under that statute. Chief Justice Shaw said: "The lead-

ing primary idea of a hawker and peddler is that of an itinerant or

travelling trader, who carries goods about, in order to sell them, and

who actually sells them to purchasers, in contradistinction to a trader

who has goods for sale and sells them in a fixed place of business.

Superadded to this, (though perhaps not essential,) by a hawker is

generally understood one who not only carries goods for sale, but

seeks for purchasers, either by outcry, which some lexicographers

conceive as intimated by the derivation of the word, or by attracting

notice and attention to them as goods for sale, by an actual exhibition

or exposure of them, by placards or labels, or by a conventional signal,

like the sound of a horn for the sale of fish. But our statute goes

further, and not only proscribes actual hawkers and peddlers, whose

employment is that of travelling traders, and thus seems to refer

to a business or habitual occupation; but it extends to all persons,

doing the acts proscribed." Commonwealth v. Ober, (1853) 12 Cush.

493, 495.

In that case, it was objected that the statute was repugnant to the

Constitution of the United States, because at variance with the ex-

clusive right of Congress to regulate commerce with foreign nations,

and among the several States, and with the Indian tribes. To whicli

Chief Justice Shaw answered :
" The law in question interferes with

none of these." " We consider this as wholly an internal commerce,

which the States have a right to regulate ; and, in this respect, this

law stands on the same footing with the laws regulating sales of wine

and spirits, sales at auction, and very many others, which are in

force and constantly acted upon." 12 Cush. 497.

In Michigan, a city ordinance, passed under authority of the legis-
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lature, prohibiting peddling without a license from tlie mayor, was

held constitutional ; and Chief Justice Cooley said :
" Tluit the regu-

lation of hawkers and peddlers is important, if not absolutely essen-

tial, may be taken as established by the concurring practice of

civilized States. They are a class of persons who travel from place

to place among strangers, and the business may easily be made a pre-

tence or a convenience to those whose real purpose is tlieft or fraud.

Tlie requirement of a license gives op[)ortunity for inquiry into ante-

cedents and cliaracter, and the payment of a fee affords some evi-

dence that the business is not a mere pretence." People f. Russell,

(1883) 49 Mich. 617, G19.

In the courts of many other States, statutes imposing a penalty for

peddling without a license, all goods of particular kinds, and not dis-

criminating against goods brought from other States or from foreign

countries, have been held not to be repugnant to the Constitution of

the United States. Cowles v. Brittain, (1822) 2 Hawks, 204 ; Wynne

V. Wright, (1834) 1 Dev. & Bat. 19; Tracy v. State, (1829) 3 Mo. 3;

Morrill r. State, (1875) 38 Wis. 428; Howe Machine Co. v. Cage,

(187G) 9 Baxter, 518 ; Graffty r. Kushville, (188G) 107 Ind. 502 ; State

V. Richards, (1889) 32 West Virginia, 348; Commonwealth r. Gard-

ner, (1890) 133 Penn. St. 284.

The statute of Missouri, under which the conviction in the case at

bar was had, is contained in a separate chajjter of the Revised Stat-

utes of the State, entitled "Peddlers and their licenses," and relating

to no other subject. By this statute, "whoever shall deal in the

selling of" any goods, wares or merchandise, (excei)t books, charts,

maps and stationery,) "by going from place to place to sell tlie same,

is declared to be a peddler;" and is prohibited from dealing as a

peddler without a license. Rev. Stat, of 1879, §§ G471, G472. The

license is required to state how the dealing is to be carried (jn,

whf'tlior on foot, or with one or more beasts of burden, a cart or

wagon, or a boat or vessel ; and may be obtained by any jjcrson pay-

ing the tax prescribed acc(jrding to the manner in wliicii the business

is carried on. §§ G473, G47G, G477. Any })erson dealing as a peddler,

without a license, whether with a pack, a wagon, or a boat, is to

pay a certain penalty, which, in the case of peddling in a cart or

wagon, is fifty dollars. § G478. And any peddler, who refuses to

exhibit his license on demand of a sheriff, collector, constable, or

eitizen householder of the county, is to forfeit the sum of ten dollars.

§ <;.t79.

The facts were agreed, that the Singer I^ranufacturing Company,

fr)r more tlian five years last past, and on the day in rpiestion, was a

corporation of New Jersey ; that the defendant, on and prior to that

(lay, was in the employment of that company, and on that day, in

pursuance of that employment, and having no pciMler's license, was

encaged in going from place trt pl.ice in Montgomery county in tlie

St.'ite (»f .Miss(mri, with a horse and wagon, soliciting orders for the
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sale of tlie company's sewing machines, and having with him in

the wagon one of those machines, the property of the company,

and manufactured by it at its works in New Jersey, and which

it had forwarded and delivered to him for sale on its account ; and

that he offered this machine for sale to various persons at different

places, and found a purchaser, and sold and delivered it to him.

The Supreme Court of the State, in its opinion, understood and

assumed the effect of those facts to be as follows :
" The defendant

was engaged in going from place to place, selling and trying to sell

sewing machines in Montgomery county in this State, and had been

so engaged for some years. He carried the machines with him in a

wagon, and on making a sale delivered those sold to the purchaser.

He was not only soliciting orders, but was making sales and deliver-

ing the property sold. Tliese acts bring him clearly within the

statutory definition of a peddler; and, having no license from the

State, he became liable to the penalties imposed by the statute, unless,

for any reason, he was exempt from the operations of the law." 103

]\Iissouri, 247. It is argued by one of his counsel that this was an

unwarranted conclusion from the facts agreed. But the construction

of those facts does not present a Federal question, except so far as it

involves the constitutionality of the statute. Upon any construction,

it is clear that the defendant was engaged in going from place to

place within the State, without a license, soliciting orders for the

sale of sewing machines, having with him in, the wagon at least one

of those machines, and offering that machine for sale to various

persons at different places, and that he finally sold it, and delivered

it to the purchaser. The conclusion that such dealings made him a

peddler, within the meaning of the statute of the State and of the

information on wliiph he was convicted, presents of itself no consti-

tutional question.

The facts appear to have been agreed for the purpose of present-

ing the question whether the statute was repugnant to the Consti-

tution of the United States. This was the only question discussed

in the opinion of the Supreme Court of INIissouri. And it is the only

one of which this court has jurisdiction upon this writ of error.

The defendant's occupation was offering for sale and selling sewing

machines, by going from place to place in the State of Missouri, in a

wagon, without a license. There is nothing in the case to show that

he ever olfered for sale any machine that he did not have with him

at the time. His dealings were neither accompanied nor followed

by any transfer of goods, or of any order for their transfer, from

one State to another ; and were neither interstate commerce in them-

selves, nor were they in any way directly connected with such

commerce. The only business or commerce in which he was engaged

was internal and domestic ; and, so far as appears, the only goods

in which he was dealing had become part of the mass of property

within the State. Both the occupation and the goods, therefore,



328 THE LEGISLATIVE DEPARTMENT. [CHAP. IV.

were subject to the taxing power, ami to the police power, of the

State.

The statute in question is not part of a revenue law. It makes no

diserimination between residents or products of ^Missouri and those

of other States; and manifests no intention to interfere, in any way,

with interstate commerce. Its object, in requiring peddlers to take

out and pay for licenses, and to exhibit their licenses, on demand, to

any peace officer, or to any citizen householder of the county. ai)pears to

liave been to protect the citizens of the State against the cheats and
frauds, or even thefts, which, as the experience of ages lias shown, are

likely to attend itinerant and irresponsible peddling from place to

place and from door to door.

If this question were now brought before this court for the first

time, there could hardly be a doubt of the validity of the statute.

But it is not a new question in this court.

[Many cases are cited and commented upon, among them llobhius

IK Shelby County Taxing District, 120 U. S. 489, supra, p. 317, from

which a passage is quoted distinguishing that case from one such

as this.]

The necessary conclusion, upon authority, as well as upon principle,

is that the statute of Missouri, now in question, is nowise repugnant

to the power of Congress to regulate commerce among tiie several

States, but is a valid exercise of the power of the State over persons

and business within itS borders. v"^ Jiuhjment affinned.

f^^ ^^ i^^ ^^ifUTCHER V. KENTUCKY.^"
4"^ '^ W^ -f 111 United States, 47. 1891. tj^

-^"^ V^'OIiJxfrsTicE Bradley delivered the opinion of the court.

/ j/^ \^l'his case arose at Frankfort, Franklin County, Kentucky, upon

I .^A^n indictment found against Crutchcr, the phiintilT in error, in the

(>> Fninklin Circuit Court, for acting and doing business as agent for

.J

(^^tiie United States Express Company, alleged to lie an express com-
^ pany not incorporated by the laws of Kentucky, hut tr.iding and

V doing business ;is a common carrier, by express, of goods, mcrchan-
'^^'^iV^lise, money, and other things of viilue in and through the (bounty

^-v- Hnd State aforesaid, without having any license so to do either for

rjv4fini8elf or the c(jmpany [as rcfjuircd by Act of March 2, ISGO].

V*^^ Cjutcher, bcMUg arn'sted and brought before the court, tench-rcil a

J
y>Hfl»'*r'ial ])lca setting forth tlu* facts with regard to liis enij)loyment

(7v^ and the l)usine.ss of the company, and amongst other things that said

^^ company was a joint stock conipany, incorporated and having its

/jl»^^)^incip;il office in the city of New York, in the State of New York,
li^ which nlca was refused, ilc then jdeaded "nut guiltv," and the

•-y
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parties filed an agreed statement of facts ; and, by consent, tlie

matters of law and fact were submitted to the court, and the dcfiMil-

aut was found guilty and sentenced to pay a fine of one hundred
dollars and the costs of prosecution.

We regret that we are unable to concur with the learned Court of

Appeals of Iventucky in its views on this subject. The law of

Kentucky, which is brought in question by the case, requires from
the agent of every express company not incorporated by the laws of

Kentucky a license from the auditor of public accounts, before he

can carry on any business for said company in the State. This, of

course, embraces interstate business as well as business confined

wholly within the State. It is a prohibition against the carrying on
of such business without a compliance with the State law. And not

only is a license required to be obtained by the agent, but a state-

ment must be made and filed in the auditor's oflice showing that the

company is possessed of an actual capital of $150,000, either in cash

or in safe investments, exclusive of stock notes. If the subject was
one which appertained to the jurisdiction of the State legislature, it

maybe that the requirements and conditions of doing business within

the State would be promotive of the public good. It is clear, how-
ever, that it would be a regulation of interstate commerce in its

api)lication to corporations or associations engaged in that business
;

and that is a subject which belongs to the jurisdiction of the national

and not the State legislature. Congress would undoubtedly have the

right to exact from associations of that kind any guarantees it

might deem necessary for the public security, and for the faithful

transaction of business ; and as it is within the province of Congress,

it is to be presumed that Congress has done, or will do, all that is

necessary and proper in that regard. Besides, it is not to be })re-

sumed that the State of its origin has neglected to require from any
such corporation proper guarantees as to capital and other securities

necessary for the public safety. If a partnership firm of individuals

should \indertake to carry on the business of interstate commerce
between Kentucky and other States, it would not be within the

province of the State legislature to exact conditions on which they

should carry on their business, nor to require them to take out a

license therefor. To carry on interstate commerce is not a franchise

or a privilege granted by the State ; it is a right which every citizen

of the United States is entitled to exercise under the Constitution

and laws of the United States ; and the accession of mere corporate

facilities, as a matter of convenience in carrying on their business,

cannot have the effect of depriving them of such right, unless Con-
gress should see fit to interpose some contrary regulation on the

subject.

It has frequently beeu^ laid down by this court that the power of

Congress over intersta,t*5^CBmmerce is as absolute as it is over foreign
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commerce. "Would any one pretend that a State legislature could

prohibit a foreign corporation, — an English or a French transporta-

tion company, for example,— from coming into its borders and
landing goods and passengers at its wharves, and soliciting goods

and passengers for a return voyage, without first obtaining a license

from some State officer, and filing a sworn statement as to the amount
of its capital stock paid in ? And why not ? Evidently because

the matter is not within the province of State legislation, but within

that of national legislation. In man Steamship Co. <*. Tinker, 94

U. S. 238. The prerogative, the responsibility and the duty of pro-

viding for the security of the citizens and the people of the United

States in relation to foreign corporate bodies, or foreign individuals

with whom they may have relations of foreign commerce, belong to

the government of the United States, and not to the governments

of the several States ; and conHdence in that regard may be reposed

in the national legislature without any anxiety or apprehension aris-

ing from the fact that the subject matter is not within the province

or jurisdiction of tlie State legislatures. And the same thing is

exactly true with regard to interstate commerce as it is with regard

to foreign commerce. No difference is perceivable between the two.

Telegraph Co. v. Texas, 105 U. S. 460; Gloucester Ferry Co. v.

Pennsylvania, 114 U. S. 1%, 205, 211; Phila. Steamship Co. r.

Pennsylvania, 122 U. S. 3L'G, 342; McCall y. California, 13(5 U.S.

104, 110; Norfolk & Western Railroad Co. v. Pennsylvania, 136

U. S. 114, 118. As was said by Mr. Justice Lamar, in the case last

cited, " It is well settled by numerous decisions of this court, that a

State cannot, under the guise of a license tax, exclude from its juris-

diction a foreign corporation engaged in interstate commerce, or

impose any burdens upon such commerce within its limits."

We have repeatedly decided that a State law is unconstitutional

aiid void which rec^uires a party to take out a license for carrying

on interstate commerce, no matter how specious the jjretext may be

f(M- imposing it. Pickard r. Pullman Southern Car Co., 117 l^ S.

34; Kobbins v. Shelby County Taxing District, 120 U. S. 489;

Leloup r. Mobile, 127 U. S. 640 ; Asher r. Texas, 128 U. S. 129

;

Stoutenburgh v. Hennick, 129 U. S. 141; McCall v. California, 136

U. S. KM: Norfolk & Western Kailroad Co. /•. Pennsylvania. 136

U. S. II I.

A.S a stimmation of tin- whole matter it was ajjtly said by the

prp.sent Ciiief .Justic<> in Lyng /•. Michigan, 135 U. S. 161. 166: "We
have rejteatedly lield tiiat no State has the riglit to l.iy a tax on

interstate commerce in any form, whether by way of duties laid on

the transpnrtition of the s)d)jeets of that commerce, or on the

receipts derived from tliat transportation, or on the oceupation or

business of carrying it on, for the reason that taxation is a burden

on that commeree, and amounts to a regulation of it, which belongs

solely to Congress."
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We do not think that the difficulty is at all obviated by the fact

that the express company, as incidental to its main business, (which

is to carry goods between different States,) does also some local

business by carrying goods from one point to another within the

State of Kentucky. This is, probably, quite as much foi^ tlie_acy'tA-^^

commodation of the_2eople^f_tl)at State as tor the advantage of the/,-'^'^<'=='—

c

company. But whether so or not, it does not obviate the objection^

that the regulations as to license and capital stock are imposed a*

conditions on the company's carrying on the business of interstate

commerce, which was manifestly the principal object of its organiza-

tion. These regulations are clearly a burden and a restriction

upon that commergg. Whether intended as such or not they operate

as such. But taxes or license fees in good faith imposed exclusively

on express business carried on wholly within the State would be open

to no such objection.

Tlie case is entirely different from that of foreign corporations

seeking to do a business which does not belong to the regulating

power of Congress. The insurance business, for example, cannot be

carried on in a State by a foreign corporation without complying

with all the conditions imposed by the legislation of that State. So

with regard to manufacturing corporations, and all other corpora-

tions whose business is of a local and domestic nature, which would

include express companies whose business is confined to points and
places wholly within the State. The cases to this effect are numer-

ous. Bank of Augusta v. Earle, 1.3 Pet. 519; Paul v. Virginia, 8

Wall. 168; Liverpool Insurance Company v. INIassachusetts, 10 Wall.

566; Cooper Manufacturing Company v. Ferguson, 113 U. S. 727;
Phila. Fire Association v. New York, 119 U. S. 110.

But the main argument in support of the decision of the Court

of Appeals is that the act in question is essentially a regulation

made in the fair exercise of the police power of the State. But it

does not follow that everything which the legislature of a State may
deem essential for the good order of society and the well being of

its citizens can be set up against the exclusive power of Congress to

regulate the operations of foreign and interstate commerce.. We
have lately expressly decided in the case of Leisy v. Hardin, 135

U. S. 100, that a State law prohibiting tlie sale of intoxicating

liquors is void when it comes in conflict with the express or implied

regulation of interstate commerce by Congress, declaring that the

traffic in such liquors as articles of merchandise between the States

shall be free. There are, undoubtedly, many things which in their

nature are so deleterious or injurious to the lives and health of the

people as to lose all benefit of protection as articles or things of

commerce, or to be able to claim it only in a modified way. Such
things are properly siibject to the police power of the State. Chief

Justice Marshall in l>rown v. Maryland, 12 Wheat. 419, 443, instances

gunpowder as clearly subject to the exercise of the police power in
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regard to its removal and the place of its storage ; and he adds :

•' The removal or destruction of infectious or unsound articles is,

undoubtedly, an exercise of that power, and forms an express ex-

ception to the prohibition we are considering. Indeed, the laws of

the United States expressly sanction the health laws of a State."

Chief Justice Taney in the License Cases, 5 How. 504, 570, took the

same distinction when he said :
'• It has, indeed, been suggested,

that, if a State deems the traffic in ardent spirits to be injurious to

its citizens and calculated to introduce immorality, vice and pauper-

ism into tlie State, it may constitutionally refuse to permit its

importation, notwithstanding the laws of Congress; and that a State

may do this upon the same principles that it maj||-esist and prevent

the introduction of disease, pestilence and pauperism from abroad.

But it must be remembered that disease, pestilence and pauperism

are not subjects of commerce, although sometimes among its attend-

ant evils. They are not things to be regulated and trafficked in,

but to be prevented, as far as human foresight or human means can

guard against them. But spirits and distilled liquors are universally

admitted to be subjects of ownership and property, and are therefore

subjects of exchange, barter and traffic, like any other commodity in

which a right of property exists."

But whilst it is only such things as are clearly injurious to the

lives and health of the people that are placed beyond the protection

of the commercial power of Congress, yet when that power, or some
other exclusive power of the Federal government, is not in question,

the police power of the State extends to almost everything within

its borders ; to the suppression of nuisances ; to the prohibition of

maimfactures deemed injurious to the jiublic health ; to the prohibi-

tion of intoxicating drinks, their manufacture or sale; to the prohi-

bition of lotteries, gambling, horse-racing or anything else that the

legislature may deem opposed to the public welfare. Bartemeyer v.

Iowa, 18 Wall. 129; Beer Company v. Massachusetts, 97 U. S. 25;
F'crtilizing Co. r. Hyde Park, 97 U. S. ()59; Stone v. Mississippi,

]01 i:. S. 81 J ; Foster v. Kansas, 112 U. S. 201; Mugler v. Kansas,

iL'.'i U. S. f;2:}; Powell v. Pennsylvania, 127 U. S. 078; Kidd v.

Pearson, 128 U. S. 1 ; Kimmi.sh /-. Ball, 129 U. S. 217.

It is also within tin- undoubted province of the State legislature to

make regulations with regard to the speed of railroad trains in the

neighljorhootl of cities ainl towns; with regard to the precautions to

be taken in the approach of such trains to bridges, tunnels, deej)

cuts and sharp curves; and, generally, with regard to all operations

in which the lives and health of the people may bo endangered,

even tliough such regidations affect to some extent the operations

of interstate commerce. Such regulations are eminently local in

their character, and, in the absence of congressional regid.itions over

the same subject, are free from all constitutional objections, and

unquesti jnably valid.
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In view of the foregoing considerations, and of the well-considered

distinctions that have been drawn between those tilings that are, and
those things that are not, within the scope of commercial regulation

and protection, it is not difficult to arrive at a satisfactory conclusion

on the question now presented to us. The character of police reg-

ulation, claimed for the requirements of the statute in question, is

certainly not such as to give thetn a controlling force over the regu-

lations of interstate commerce which may have been expressly or im-

pliedly adopted by Congress, or such as to exempt them from nullity

when repugnant to the exclusive power given to Congress in relation

to that commerce. This is abundantly shown by the decisions to

which we have already referred, which are clear to the effect that

neither licenses iif^ indirect taxation of any kind, nor any system of

State regulation, can be imposed upon interstate any more than upon
foreign commerce ; and that all acts of legislation producing any
such result are, to that extent, unconstitutional and void. And as,

in our judgment, the law of Kentucky now under consideration, as

applied to the case of the plaintiff in error, is open to this objection,

it necessarily follows that the judgment of the Court of Appeals

must be reversed ....
The Chief Justice and Mb. Justice Gray dissented.

BROWN V. HOUSTON. -

y
yr ^^

114 United States, 622. iss-i^
•

^T f^.

oi the oouMr. Justice Bradley delivered the opinion

This "Suit was brought by the plaintiffs in error in the Civil Dis- n^
trict Court for the Parish of Orleans, State of Louisiana, 30th De-Y^ - .

cember, 1880, to enjoin the defendant, Houston, from seizing and\ rji/"^A^
selling a certain lot of coal belonging to the plaintiffs, situated in -^ ^

New Orleans. They alleged in their petition that they were resi->^^

dents and did business in Pittsburg, State of Pennsylvania; that

Houston, State tax collector of the upper district of the Parish of ^

Orleans, had officially notified Brown & Jones, the agents of thcN

plaintiffs in New OrleanSj that they (Brown & Jones) were indebted

to the State of Louisiana in the sum of $352.80, State tax for the

year 1880 upon a certain lot of Pittsburg coal, assessed as their prop-

erty, and valued at $58,800; that they (I'rown & Jones) were delin-

quents for said tax, and that he, said tax collector, Avas about to

seize, advertise and sell said coal to pay said tax, as would appear

by a copy of the notice annexed to the petition. The plaintiffs

alleged that they were not indebted to the State of Louisiana for said

tux; that they were the sole owners of the coal, and were not liable
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for any tax thereon, having paid all taxes legally due for the year

ISSO on said coal in Pennsylvania; and that the said coal was simply

under the care of Brown & Jones as the agents of the plaintiffs in

New Orleans, for sale. They further alleged that said coal was

mined in Pennsylvania, and was exported from said State and im-

ported into the State of Louisiana as their property, and was then

(:it the time of the petition), and had alwa3's remained, in its orig-

inal condition, and never had been or become mixed or incorporated

with other property in the State of Louisiana. That wlien said

assessment was made, the said coal was afloat in the Mississippi

River in the Parish of Orleans, in the original condition in which it

was exported from Pennsylvania, and the agents, Brown & Jones,

notified the board of assessors of the parish t^t the coal did not

belong to them, but to the plaintiffs, and was held as before stated,

and was not subject to taxation, and protested against the assess-

ment for that purpose. The plaintiffs averred that the assessment

of the tax and any attempt to collect the same were illegal and

oppressive, and contrary to the Constitution of the United States,

nrticle 1, section 8, paragraphs 1 and 3, and section 10, paragraph

2; they therefore prayed an injunction to prevent the seizure and sale

of the'coal, which, upon giving the requisite bond, was granted.

The defendant answered with a general denial, but admitting

the assessment of the tax and the intention to sell the property for

payment thereof,

it
'

. . ' .

y j^ In apnroa(diing the consideration of the case we will iirst take up
^ the last objection raised by the plaintiff in error, namely, that the

IX was a duty on imports and exports.

It was decided by this court in the case of Woodruff r. Parliam, 8

y Wall. 123, that the term "imports," as used in that clause of the

'i Coipititution which declares that "no State shall, without the con-

.r ^pMt of Congress, lay any imposts or duties on imports or exports,"

^ {/ ^tloes not refer to articles carried from one State into another, but

/ ^ only to articles imported from foreign countries into the United

^ _v^tates. In that case the City of Mobile had by ordinance, passed in

pursuance of its charter, authorized the collection of a tax on real

and personal estate, sales at auction, and sales of merchandise, capi-

^ til employed in business and income within the city. Woodruff

ami others were auctioneers, and were taxed un<ler this ordinance

C' for sales at auction made by them, including sales of goods, the

I ^ product of other States than Alabama, received by them as con-

y^ signees and agents, and sold in the original and unbroken packages;

but as the ordinance made no discrimination between sales at auc-

tion of goods produced in Alabama and goods jiroflucod in other

States, the court held that the tax was not unconstitutional. A con-

trary result must have been reached under the ruling in Brown v.
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Maryland, 12 Wheat. 419, 449, if tlie constitutional prohibition re-

ferred to had been held to include imports from other States as well
as imports from foreign countries ; for, at the time the tax was laid,

the condition of the goods, in reference to their introduction into
the State, was precisely the same in one case as in the other. This
court, however, after an elaborate examination of the question,
held that the terms "imports" and "exports" in the clause under
consideration had reference to goods brought from or carried to for-
eign countries alone, and nut to goods transported from one State to
another.

It is unnecessary, therefore, to consider further the question raised
by the plaintiffs in error under their third assignment of errors so
far forth, as it is based on the assumption that the tax complained of
was an impost or duty on imports. The other assumption made
under that assignment, that some of the coal was afterwards ex-
ported, and that the tax complained of was therefore 2)ro tanto a duty
on exports, is equally untenable. When the petition was filed the
coal was lying in New Orleans, in the hands of Brown & Jones, for
sale. The petition states this in so many words, and Rootes testifies

the same thing, and adds that it was to be sold by the flat-boat load.
He also adds that at the time of his examination more than half of
it had been exported to foreign countries; but he probably n:eans
that it had been sold to steamers sailing to foreign ports for use on
the same, and had only been exported in that way. The complain-
ants were not exporters; they did not hold the coal at New Orleans
for exportation, but for sale there. Being in New Orleans, and held
there on sale, without reference to the destination or use which the
purchasers might wish to make of it, it was taxed in the hands of
the owners (or their agents) like all other property in the city, six
mills on the dollar. If after this, and after being sold, the pur-
chaser thought proper to put it on board of a steamer bound to foreign
parts, that did not alter the character of the taxation so as to convert
it from a general tax to a duty on exports. When taxed it was not

held with the intent or for th e purpose_of exportation, hut with the
mtent and for the purpose of sale there, in New Orleans . A duty
on exports must either be a duty levied on goods as a condition, or

by reason of their exportation, or, at least, a direct tax or duty on
goods which are intended for exportation. Whether the last would
be a duty on exports, it is not necessary to determine. But cer-

tainly, where a general tax is laid on all property alike, it cannot be
construed as a duty on exports when falling upon goods not then
intended for exportation, though they should happen to be exported
afterwards. This is the most that can be said of the goods in ques-
tion, and we are therefore of opinion that the tax was not a duty on
exports any more than it was a duty on imports, within the meaning
of those terms in the clause under consideration.

But in holding, with the decision in Woodruff v. Parham, that
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goods carried from one State to another are not imports or exports

\vithin the meaning of the clause which prohibits a State from hiy-

ing any impost or duty on imports or exports, we do not mean to

be understood as holding that a State may levy import or export

duties on goods imported from or exported to another State. Wg
only mean to say that the clause in question does not prohibit it.

Whether the laying of such duties by a State would not viidate some
other provision of the Constitution, that, for example, which gives

to Congress the power to regulate commerce with foreign nations,

among the several States and with tlie Indian tribes, is a different

question. This brings us to the consideration of tlie second assign-

ment of error, which is founded on the clause referred to.

The power to regulate commerce among the several States is

granted to Congress in terms as absolute as is the power to regulate

commerce witli foreign nations. If not in all respects an exclusive

power; if, in the absence of Congressional action, the States may
continue to regulate matters of local interest only incidentallvTiffect-

ing foreign and interstate commerce, such as pilots, wharves, har-

bors, roads, bridges, tolls, freights, etc., still, according to the rule

laid down in Cooley ". Board of Wardens of rhiladelithia, 12 How.
290, 310, the power of Congress is exclusive wherever the matter is

national in its character or admits of one uniform system or plan

of regulation; and is certainly so far exclusive that no State has

power to make any law or regulation which will affect the free and
unrestrained intercourse and trade between the States, as Congress

has left it, or wliich will impose any discriminating burden or tax

upon the citizens or products of other States, coming or brought

within its jurisdiction. All laws and regulations are restrictive of

natural freedom to some extent, arid where no regulation is imposed

by the government whioli lias tlie extdusive power to regulate, it is

an indication of its will that tlie matter shall be left free. So long

as Congress does not pass any law to regulate commerce among the

several States, it thereby indicates its will that that commerce shall

be free and untramnudled; and any regulation of the subject by the

States is repugnant to such freedom. ... In sliort. it may be laid

down as the settled doctrine of tliis court, at this day, tiiat a State

can no more regulate or impede commerce among the several States

than it can regulate or impede comuMTce with foreign nations.

Tliis being the recognized law, the. question tlien arises whether

the a.ssessment of the tax in question amouiite<l to any interference

with, or restriction upon the free introduction of the ])laintiffs' co.il

frf)in the State of Pennsylvania into the State of Ijouisiana, and the

free disy)Osal of the same in commerce in the latter State; in otlier

words, whether the tax amoutited to a regulation of, or restriction

upoti, commerce among the States; or only to an exercise of local

administration under the general taxing power, which, though it

may incidentally affect the subjects of commerce, is entirely within
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the power of the State until Congress shall see fit to interfere and
make express regulations on the subject.

As to the character and mode of the assessment, little need be

added to what has already been said. I t was not a tux im])osed

upon the^coal as a foreign prdduct, or as tHe ])ruduct of another Stale

than Louishui a, nor a tax imposed by reason of the coal being im-

ported or brouglit into Louisiana, nor a tax imposed whilst it was
in a stato of transit through that State to some otlier place of destin -

f

"ation. It was im])osed after the coal had arrived at its destination y-
and was put u p for sale. The coal had come to its place of res~t, (^
fo r hnai dis])osal or use, and was a commodity in the market of New
Orleans. It might_contmue_ in that condition for a year or two
years, or only for a day. It had becon̂ ejt^part of the general mass
oJJilopt^r^'.V ii^ the State ,

and as such it was taxecTtor the jurrejilL

year (1880), as all other property in the City of__j£ewi Or1enu
,s_wns

taxed. Under the law, it could not be taxed again until the follow-

ing year. It was subjected to no discrimination in favor of goods
which were the product of Louisiana, or goods which were the prop-
erty of citizens of Louisiana. It was treated in exactly the same
manner as such goods were treated. It cannot be seriously con-

tended, at least in the absence of any congressional legislation to

the contrary, that all goods which are the product of other States

are to be free from taxation in the State to which they may be car-

ried for use or sale. Take the City of New York, for example.
When the assessor of taxes goes his round, must he omit from his

list of taxables all goods which have come into the city from the

factories of New England and New Jersey, or from the pastures
and grainfields of the West ? If he must, what will be left for tax-

ation ? And how is he to distinguish between those goods which are

taxable and those which are not ? With the exception of goods im-
ported from foreign countries, still in the original packages, and
goods in transit to some other place, why may he not assess all prop-
erty alike that may be found in the city, being there for the purpose
of remaining there till used or sold, and constituting part of the great

mass of its commercial capital— provided always, tliat the assess-

ment be a general one, and made without discrimination between
goods the product of New York, and goods the product of other

States ? Of course the assessment should be a general one, and not
discriminative between goods of different States. The taxing of

goods coming from other States, as such, or by reason of their so

coming, would be a discriminating tax against them as imjiorts,

and would be a regulation of interstate commerce, inconsistent with
that perfect freedom of trade which Congress has seen fit should
remain undisturbed. But if, after their arrival within the State,

— that being their ])lace of destination for use or trade, — if, after

tliis, they are subjected to a general tax laid alike on all property
within the city, we fail to see how such a taxing can be deemed a

22
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regulation of commerce which would have the objectionable effect

refeneU to.

We Jo not mean to say that if a tax-collector should be stationed

at every ferry and railroad depot in the City of New York, charged

with the duty of collecting a tax on every wagon load, ov car load of

prodnce and merchandise brought into the city, tluit it would not be

a regulation of, and restraint upon interstate commerce, so far us the

tax should be imposed on articles brought from other States. We
think it would be, and that it would be an encroachment upon the

exclusive powers of Congress. It wonld be very diiferent from the

tax laid on auction sales of all property iudisoriminattdy, as in tlie

case of Woodruff v. Parham, which had no relation to the movement

of goods from one State to another. It would be very different from

a tax laid, as in the present case, on property which had reached its

destination, and liad become ])art of the general mass of i)roperty of

the city, and which was only taxed as a part of that general mass in

common with all otlier property in the city, and in precisely the

same manner.

When Congress shall see lit to make a regulation on the subject

of property transported from one State to another, which may have

the effect to give it a temporary exemption from taxation in the

State to which it is transported, it will be time enough to consider

any conflict that may arise between such regulation and the general

taxing laws of the State. In the present case we see no such con-

flict, eitlier in the law itself or in the proceedings which have been

had under it and sustained by the State tribunals, nor any conflict

with the general rule that a State cannot pass a law which shall

interft-re with the unrestricted freedom of commerce between the

States.

In our opinion, therefore, the second assignment of error is

untenable.
V.

A
JXhe judgm ittf ^1

-V\
lei^preme Court of liOuisiana is

l^y
/'l

Ajffinned.

>^

^

TELI'X;KAril COM TAN V /•. TEXAS.

lO.'i I'nited Statos, lOO. 18S1.

/^ \jJ -Biiuoit t(j the Supri;m(! Court of the State (jf Texas.

, rv^^Iu. Cmikk Justick Waitk deliv»ued the opinion of the court.

^^ The Western Union Telegraph Company is a New '^'ork corpora-

tion (Migaged in the l)usiiiess of traiisntittiug telegrams at fixed rates

of compensation. Its lines extend i^itc) and thidugh most of the
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States and Territories of the United States, and to Washington, in

the District of Columbia. Jt has availed itself of the privileges and

subjected itself to the obligations of title 65 of the lievised Stat-

utes relating to telegraph companies, and its lines connect with

those owned and established by the government of the United States

for public purposes. It has one hundred and twenty-five offices in

the State of Texas, and is in close communication with other tele-

graph companies doing business in this country and abroad.

By sect. 1 of art. 8 of the Constitution of Texas the legislature

is authorized to '"impose occupation taxes, both upon natural per-

sons and upon corporations, other than municipal, doing business in

the State ; " and by art. 4655 of the Revised Statutes, enacted under
• that provision, every chartered telegraph company doing business in

the State is required to pay a tax of one cent for every full-rate

message sent, and one-half cent for every message less than full rate.

This tax is to be paid quarterly to the comptroller of the State on

sworn statements made by an officer of the company. In addition to

this, taxes must be paid on the real and personal property of the

company in the State.

Between Oct. 1, 1879, and July 1, 1880, the company sent over

its lines from its offices in Texas 169,076 full-rate, and 100,408 less

than full-rate, messages. A large portion of them were sent to

places outside of the State, and by the officers of the government of

the United States on public business. The company neglected to

pay the tax imposed, and a suit was brought in one of the courts

of the State for its recovery. In defence it was insisted that the

law imposing the tax was in conflict with the Constitution and laws

of the United States, and, therefore, void. The Supreme Court of

the State, on appeal, sustained the law, and directed a judgment

against the company for the full amount claimed, allowing no de-

ductions for messages sent out of the State, or by government

officers on government business. To reverse that judgment this

writ of error has been brought.

In Pensacola Telegraph Co. v. Western Union Telegraph Co., 96

U. S. 1, this court held that the telegraph was an instrument of

commerce, and that telegraph companies were subject to the regu-

lating power of Congress in respect to their foreign and interstate

business. A telegraph company occupies the same relation to com-

merce as a carrier of messages, that a railroad company does as a

carrier of goods. Both companies are instruments of commerce, and

their business is commerce itself. They do their transportation

in different ways, and their liabilities are in some respects differ-

ent, but they are both indispensable to those engaged to any consid-

erable extent in commercial pursuits.

Congress, to facilitate the erection of telegraph lines, has by

statute authorized the use of the public domain and the military

and post roads, and the crossing of the navigable streams and waters
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of the United States for that purpose. As a return for this privilege

those who avail themselves of it are bound to give the I'nited States

precedence in the use of their lines for public business at rates to be

fixeLl by the Postmaster-General. Thus, as to governuKut business,

companies of this class become governnu'nt agencies.

The Western Union Telegraph Company iiaviiig accepted the

restrictions and obligations of this provision by Congress, occupies

in Texas the position of an instrument of foreign and interstate

commerce, anil of a government agent for the transmission of mes-

sages on public business. Its property in the State is subject to

taxation the same as other property, and it may undoubtedly be

taxed in a proper way on account of its occupation and its business.

The precise question now presented is whether the power to tax its

occupation can be exercised by phicing a specific tax on each message

sent out of the State, or sent by public otticers on the business of the

United States.

In Case of the State Freight Tax. IT) Wall. 2.S2, this eourt decided

that a law of Pennsylvania requiring transportation companies doing

business in that State to pay a fixed sum as a tax "on each two

thousand pounds of freight carried," without regard to the distance

moved, or charge made, was unconstitutional, so far as it related

to goods taken through the State, or from points without the State to

points within, or from points within to points without, because to

that extent it was a regulatiun of foueign and interstate commerce.

In this the court but applied the rule, announced in Brown ik Mary-

land, 12 Wheat. 419, 444, that where tiie burden of a tax falls on a

thing which is the subject of taxation, the tax is to be considered as

laid on the thing rather than on him who is charged with the duty

of paying it into the treasury. In that case, it was said, a tax on the

sale of an article, imported only for sale, was a tax on the article

itself. To the same general effect are Welton r. State of Missouri,

01 U. S. 27;"); Cook v. Pennsylvania, it? M. .".(;(;; and Webber v.

Virginia, lO.'i Id. .'i44. Taxes upon passenger carriers of a specific

amount for each passenger carrieil were ludd to be taxes on the pas-

sengers, in Passenger Cases, 7 ll<iw. 2S;;; CraiKlall v. State of

Nevada, G Wall. 35; and Henderson v. The Mayor, <)2 U. S. 2.^0.

Taxes on vessels according to measurement witliout any refereni'e to

valui!, were dcclar<!(l to be taxes on tonnage. State Tonnage Cases,

12 Wall. 2<H; Peete r. MorgaJi, VJ Id. oSl ; Cannon >•. New Orleans,

20 id. r)77i and himaii Steamship Co. /•• 'I'inktr. '.»! C S. 2.'W.

The presetit (!ase, as it .seems to us, comes within this i)rinciple.

The tax is the same on every message sent, and l>eea\ise it is sent,

without regard to the distance carried or the i)ri('e eiiarged. It is

in no respect proportioned according to tiic; business done. If the

message is sent the tax must l>e paid, and the amount determined

solely by the class to whi(di it belongs. If it is full rate, the tax is

one etnt, and if less than full rate, one-half cent. Clearly, if a fixed
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tax for every two thousand pounds of freight carried is a tax on the

freight, or for every measured ton of a vessel a tax on tonnage, or

for every passenger carried a tax on the passenger, or for the sale

of goods a tax on the goods, this must be a tax on the messages.

As such, so far as it operates on private messages sent out of the

State, it is a regulation of foreign and interstate commerce and

beyond the power of the State. I'hat is fully established by the

cases already cited. As to the government messages, it is a tax by

the State on the means employed by the government of the United

States to execute its constitutional powers, and, tlierefore, void. It

was so decided in jNlcCulloch v. Maryland, 4 Wheat. 316, and has

never been doubted since.

It follows that the judgment, so far as it includes the tax on

messages sent out of the State, or for the government on public busi-

ness, is erroneous. The rule that the regulation of commerce which

is confined exclusively within the jurisdiction and territory of a

State, and does not affect other nations or States or the Indian tribes,

that is to say, the purely internal commerce of a State, belongs

exclusively to the State, is as well settled as that the regulation of

commerce which does affect other nations or States or the Indian

tribes belongs to Congress. Any tax, therefore, which the State

may put on messages sent by private parties, and not by the agents

of the government of the United States, from one place to another

exclusively within its own jurisdiction, will not be repugnant to the

Constitution of the United States. Whether the law of Texas, in its

present form, can be used to enforce the collection of such a tax is

a question entirely within the jurisdiction of the courts of the State,

and as to which we have no power of review.

The judgment of the Supreme Court of Texas will be reversed,

and the cause remanded with instructions to reverse the judgment

of the District Court, and proceed thereafter as justice may require,

but not inconsistently with this opinion.^

1 In Leloip v. Port of Mobile, 127 U. S. 640 (1888), a case in which a State

statute imposing a license tax on telegraph companies engaged wholly or partially in

transmitting messages to other States and to foreign countries, was held to he invnli'd,

Mr. Justice Bradi-ev, announcing the opinion of the court, uses this language:
" No State has the right to lay a tax on interstate commerce in any form, wiietlier by

way of duties laid on the transportation of the subjects of that commerce, or on the

receipts derived from that transportation, or on the occupation or business of carrying

it on, and the reason is that such taxation is a burden on that commerce, and amounts

to a regulation of it, which belongs solely to Congress."
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A vr^HIttADELP^lm AXD SOrTITEKX STEAMSHIP COMPANY

f _iir^ : ^ e 122 United States, 326. 1887.

\ y^ M;i<r.TrsTicK Bkadlkt delivered the opinion of the court.
y''. j-The question in this case was, wliether a State can constitutionally

fr _ ''impose upon a steamship company, incorj)orated under its laws, a tax
v^ upon the gross receipts of such company derived from the transporta-

' Vtion of persons and property by sea, between different States, and to

i^ and froiu foreign countries.

^ /" ' :
•

•
.

•

JLa The question which underlies the immediate question in the case
^^ i/ is, whether the imposition of the tax upon the steaniship company's

/'^ receipts fV^iounted to a regulation of, or an interference with, inter-

state aiKFioreign commerce, and was thus in conflict with the power
gr:nv^^ln' the Constitution to Congress ? The tax was levied directly

,r j^^-^i^n tlie receipts derived by the company from its fares and freights

,M*or the transportation of persons and goods between different States,

and between the States and foreign countries, and from the charter of

its vessels which was for the same purpose. This transportation

was an act of interstate and foreign commerce. It was the carrying

on of such commerce. It was that, and nothing else. In view of

the decisions of this court, it cannot be pretended that the State could

constitutionally regulate or interfere with that commerce itself. But

taxing is one of the forms of regulation. It is one of the principal

forms. Taxing the transportation, either by its tonnage, or its dis-

tance, or by the number of trips performed, or in any other way,

woultl certainly be a regulation of tlie commerce, a restriction upon

it, a burden upon it. Clearly this could not be done by the State

without interfering with the power of Congress. Foreign commerce
has been fully regulated by Congress, and any regulations imposed

y)y the States upon that branch of commerce would be a ]ialpable in-

terference. If Congress has not made any express regulations with

regard to interstate commerce, its inaction, as we have often held, is

equivalent to a declaration that it sliall be free, in all cases where its

power is exclusive ; and its power is necessarily exclusive whenever

the subject matter is national in its character and properly admits of

only one uniff)rm system. See the cases cnJlected in llobbins r.

Siiclby Taxing District, 120 U. S. 489. 492, 493. Interstate commerce
carried on by ships on the sea is surely of this character.

If, then, the commerce carried on by the plaintiff in (>rri>r in

this case could not be constitution:illy taxed by the State, could the

fares and freights received for transjiortation in carrying on that

commerce be constitutionally taxed ? If the State cannot tax the

transportation, may it, nevertheless, tax the fares and freights re-
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ceived therefor ? Where is the difference ? Looking at the sub-

stance of things, and not at mere forms, it is very difficult to see any
difference. The one thing seems to be tantamount to the other. It

would seem to be rather metaphysics than plain logic for the State

officials to say to the company :
" We will not tax you for the trans-

portation you perform, but we will tax you for what you get for per-

forming it." 8uch a position can hardly be said to be based on a

sound method of reasoning.

[The court considers and quotes from Brown v. Maryland, 12 Wheat.
419, supra, p. 303.]

The application of this reasoning to the case in hand is obvious.

Of what use would it be to the ship-owner, in carrying on interstate

and foreign commerce, to have the right of transporting persons and
goods free from State interference, if he had not the equal right to

charge for such transportation without such interference ? The very

object of his engaging in transportation is to receive pay for it. If

the regulation of the transportation belongs to the power of Congress

to regulate commerce, the regulation of fares and freights receivable

for such transportation must equally belong to that power ; and any
burdens imposed by the State on such receipts must be in conflict

with it. To apply the language of Chief Justice Marshall, fares and
freights for transportation in carrying on interstate or foreign com-
merce are as much essential ingredients of that commerce as transpor-

tation itself.

It is necessar}^, however, that we should examine what bearing

the cases of the State Freight Tax and Railway Gross Receipts, re-

ported in 15th of Wallace, have u})on the question in hand. These
cases were much quoted in argument, and the latter was confidently

relied on by the counsel of the Commonwealth. They both arose

under certain tax laws of Pennsylvania. The first, which is reported

under the title of Case of the State Freight Tax, 15 Wall. 232, was
that of the Reading Railroad Company, and arose under an act passed

in 1864, which imposed upon every railroad, steamboat, canal, and
slack-water .navigation company a tax of a certain rate per ton on
every ton of freight carried by or upon the works of said company;
with a x)roviso directing, in substance, that every company, foreign or

domestic, whose line extended partly ,in Pennsylvania and partly in

another State, should pay for the freight carried over that portion of

its line in Pennsylvania the same as if its whole line were in that

State. Under this law the Reading Railroad Company was charged

a tax of $38,000 for freight transported to points within Pennsyl-

vania, and of $46,000 for that exported to points without the State.

The latter sum the company refused to pay ; and the question in this

Court was, whether that portion of the tax was constitutional; and
we held that it was not. Mr. Justice Strong delivered the opinion of

the court. It was held that this was not a tax upon the franchises of

the companies, or upon their property, or upon their business, meas-
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ured by the number of tons of fieiglit carried; but was a tax upon

the freight carried, and because of its carriage : that transportation is

a constituent of commerce : that the tax was, therefore, a reguhition

of commerce, and a reguhition of commerce among the States : tliat

tlie transportation of passengers or merchandise from one State to

another is, in its -nature, a matter of national importance, admitting

of a uniform system or phin of reguhition, and therefore, under the

rule established by Cooley v. Tlie Port Wardens, 12 How. L'Ul), exclu-

sively subject to the legislation of Congress. The inevitable con-

clusion was, that the tax then in question was in conflict with the

, exclusive power of Congress to regulate commerce among the States,

and was, therefore, unconstitutional. Referring to the decision in

Crandall r. Nevada, 6 Wall. 35, in which this court had decided that

a State cannot tax persons for passing through or out of it, Justice

Strong said :
" If State taxation of persons passing from one State to

another, or a State tax upon interstate transportation of passengers,

is unconstitutional, a fortiori, if possible, is a State tax upon the

carriage of merchandise from State to State in conflict Avith the Fed-

eral Constitution. ]\[erclian(lise is the subject of commerce. Trans-

portation is essential to commerce; and every burden laid ui)on it is

jvo tanto a restriction. Whatever, therefore, may be the true doe-

trine respecting the exclusiveness of the power vested in Congress to

regulate commerce among the States, we regard it as established

that no State can impose a tax upon freight transported from State

to State, or upon the transporter because of such transportation."

The court in its opinion took notice of the fact that tlie law was

general in its terms, making no distinction between freight trans-

ported wholly witliin tlie State and that which was destined to, or

came from, anotlier State. Hut it was lield that this made no dilTer-

ence. The law might be valid as to one class, and unconstitutional

as to the other. On this subject Justice Strong said: "The State

may tax its internal commerce, but if an act to tax interstate or

foreign commerce is unconstitutional, it is not cured by including

ill its provisions subjects within the jurisdiction of the State. Nor is

a rule prescribed for carriage of goods through, out of, or into a

State, any the less a regulation of transportation because the same

rule may be applied to carriage which is wholly internal." Tliis

last observation meets the argument that might be made in the i)res-

ent case, namely, that the law is general in its terms, and taxes

receipts for all transportation alike, making no discrimination

against receipts for interstate or foreign transjiortation, and hence

cannot be regarded as a special tax on the latter. The decision in

the case citeil shows that this does not relieve the tax t'lnm its

objectionable character.

If this case stood alone, we shouM have no hesitation in saying

that it would entirely govern the one before us; for, as before said,

a tax upon fares and freights received for transportation is virtually
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a tax upon the transportation itself. But at the same time that the
case of State Freight Tax was decided, the other case referred to,

namely, that of State Tax on Railway Gross Receipts was also de-
cided, and the opinion was delivered by the same member of the
court. 15 Wall. L'Si. This was also a case of a tax imposed upon
the Reailing Railroad Company. It arose under another act of
Assembly of Pennsylvania, passed in February, 1866, by which it

was enacted that " in addition to the taxes now provided by law,
every railroad, canal and transportation company incorjiorated under
the laws of this Commonwealth, and not liable to the tax u]!on in-

come under existing laws, shall pay to the Commonwealth a tax of
three-fourths of one per centum upon the gross receipts of said
Company; the said tax shall be paid semi-annually." Under this

statute the accounting officers of Pennsylvania stated an arcount
against the Reading Railroad Company for tax on gross receipts of
the company for the half year ending December 31, 1867. 'These

receipts were derived partly from the freight of goods transported
wholly within the State, and partly from the freight of goods ex-
ported to points without the State, which latter were discriminated
from the former in the reports made by the company. It was the
tax on the latter receipts which formed the subject of controversy.
The same line of argument was taken at the bar as in the other case.

This court, however, held the tax to be constitutional. The grounds
on which the opinion was based, in order to distinguish this case
from the preceding one, were two: first, that the tax, being collecti-

ble only once in six months, was laid upon a fund which had become
the property of the company, mingled with its other property, and
incorporated into the general mass of its property, possibly expended
in improvements, or otherwise invested. The case is likened, in

the opinion, to that of taxing goods which have been imported, after

their original packages have been broken, and after they have been
mixed with the mass of property in the country, which, it was said.

are conceded in Brown v. Maryland to be taxable.

This reasoning seems to have much force. But is the analogy to
the case of imported goods as perfect as is suggested ? When the
latter become mingled with the general mass of property in the
State, they are not followed and singled out for taxation as imported
goods, and by reason of their being imported. If they were, the
tax would be as unconstitutional as if imposed upon them whilst
in the original packages. When mingled with the general mass of
property in the State, they are taxed in the same manner as other
property possessed by its citizens, without discrimination or partial-

ity. We held in Welton v. Missouri, 91 U. S. 275, that goods
brought into a State for sale, though they thereby become a part of
the mass of its property, cannot be taxed by reason of their beino-

introduced into the State, or because they are the products of an-
other State. To tax them as such was expressly held to be unconsti-
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tutional. The tax in the present case is laid upon the gross receipts

for transportation as such. Those receipts are followed and caused

to be accounted for by tlie company, dollar for dollar. It is those

specific receipts, or the amount thereof (which is the same thing),

for which the company is called upon to pay the tax. They are

taxed not only because they are money, or its value, but because they

were received for transi)ortation. No doubt a ship-uwner, like any

other citizen, may be personally taxed for the amount of his prop-

erty or estate, without regard to the source from which it was de-

rived, whether from commerce, or banking, or any other employ-

ment. But that is an entirely different thing from laying a special

tax upon his receijjts in a particular employment. If such a tax is

laid, and the receipts taxed are those derived from transporting

goods and passengers in the way of interstate or foreign commerce,

no matter when the tax is exacted, whether at the time of realizing

the receipts or at the end of every six months or a year, it is an

exaction aimed at the commerce itself, and is a burden upon it, and

seriously affects it. A review of the question convinces us that the

first ground on which the decision in State Tax on Railway Gross

Receipts was placed is not tenable; that it is not supported by any-

thing decided in Brown v. Maryland; but, on the contrary, that the

reasoning in that case is decidedly against it.

The second ground on which the decision referred to was based

was, that the tax was upon the franchise of the corporation granted

to it by the State. We do not think that this can be affirmed in the

present case. It certainly could not have been intended as a tax

on the corporate franchise, because, by the terms of the act, it

was laid equally on the oorpor.ations of other States doing business

in Pennsylvania. If intended as a tax, on the franchise of doing

business, — which in this case is the business of transportation in

carrying on interstate and foreign commerce, it would clearly be

unconstitutional. It was held by tliis court, in the case of Gloucester

Ferry Company v. Pennsylvania, 114 U. S. 196, that interstate com-

merce carried on by corporations is entitled to tlie same protection

a;^ainst State exactions whicli is given to sucli commerce when carried

on by individuals. In that case the tax was laid upon the capital

stock of a ferry company incorporated by New Jersey, and engaged

in the business of transporting passengers and freight between

Camden, in New Jersey, and the city of Philadel]»hia. Tlie law

under wliieh the tax was imposed was passed liy the Legislature of

Pennsylvania on the 7th of June, 1871). and declared "tliat every

company f)r association whatever, now or hereafter incorporated by

or unrler any law of this Commonwealth, or now or hereafter incor-

porated by any other State or territory of the United States, or

foreign government, and doing business in this Commonwealth"

. . , [with certain exceptions named], "shall be subject to and pay

into tho treasury of the Commonwealth annually a tax to be com-
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puted as follows, namely : " the amount of tax is then rated by the

dividends declared, and imposed upon the capital stock of the com-
pany at the rate of so many mills, ov fractions of a mill, for every

dollar of such capital stock. It was contended that the ferry com-
pany could not hold property in Philadelphia for the purpose of

carrying on its ferrying business, and could not carry on its said

buasiness there witliout a franchise, express or implied, from the

State of Pennsylvania. P>ut this court held, in its ojjinion, delivered

by Mr. Justice Field, that the business of landing and receiving

passengers and freight at the wharf in Philadelphia was a necessary

incident to, and a part of, their transportation across the Delaware
Kiver from New Jersey; that without it that transportation would
be impossible; that a tax upon such receiving and landing of passen-

gers and freight is a tax upon their transportation, that is, upon the

commerce between the two States involved in such transportation;

and that Congress alone can deal with such transportation; its non-
action being equivalent to a declaration that it shall remain free from
burdens imposed by State legislation. The opinion proceeds as fol-

lows: "Nor does it make any difference whether such commerce is

carried on by individuals or corporations. Welton v. Missouri,

91 U. S. 275; Mobile v. Kimball, 102 U. S. 691. As was said in

Paul V. Virginia, 8 Wall. 168, at the time of the formation of the

Consbitution, a large part of the commerce of the world was carried

on by corporations; and the East India Company, the Hudson Bay
Company, the Hamburgh Company, the Levant Compan3% and the

Virginia Company were mentioned as among the corporations which,
from the extent of their operations, had become celebrated through-
out the commercial world. The grant of power [to Congress] is gen-

eral in its terms, making no reference to the agencies by which
commerce may be carried on. It includes commerce by whomsoever
conducted, whether by individuals or corporations." p. 204. Again,
" While it is conceded that the property in a State belonging to a for-

eign corporation engaged in foreign or interstate commerce may be
taxed equally with like property of a domestic corporation engaged
in that business, we are clear that a tax or other burden imposed on
the property of either corporation because it is used to cari-y on that

commerce, or upon the transportation of persons or property, or for

the navigation of the public waters over which the transportation is

made, is invalid and void as an interference with, and obstruction

of, the power of Congress in the regulation of such commerce."

p. 211. It is hardly necessary to add that the tax on the capital

stock of the New Jersey Company, in that case, was decided to be

unconstitutional, because, as the corporation was a foreign one, the
tax could only be construed as a tax for the privilege or franchise of

carrying on its business, and that business was interstate commerce.
The decision in this case, and the reasoning on which it is

founded, so far as they relate to the taxation of interstate commerce
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carried on by rorporatioas, apply equally to dumestic aud foreign

corporations. No doubt the capital stock of the former, regarded as

inhabitants of the State, or their property, ma}' be taxed as other

corporations and inhabitants are, provided no discrimination be

made against them as corporations carr3-ing on foreign or interstate

commerce, so as to make the tax, in eifect, a tax on such commerce.

Hut their business as carriers in foreign or interstate commerce can-

not be taxed by the State, under the })lea that tlu-y are exercising a

franchise.

The corporate franchises, the property, the business, the income of

corporations created by a State may undoubtedly be taxed by the

State; but in imposing such taxes care should be taken not to inter-

fere with or hamper, directly or by indirection, iuti'rstate or foreign

commerce, or any other matter exclusively within the jurisdiction of

the Federal government. This is a principle so often announced by

the courts, and especially by this court, that it may be received as an

axiom of our constitutional jurisprudence. It is unnecessary, there-

fore, to review the long list of cases in which the subject is discussed.

Those referred to are abundantly sufficient for our purpose. We may
add, however, that since the decision of the Railway Tax Cases now
reviewed, a series of cases has received the consideration of this

court, the decisions in which are in general harmony with the views

here expressed, and show the extent and limitations of the rule that

a State cannot regulate or tax the operations or objects of interstate

or foreign commerce.

[Many cases are cited without comment.]

It is hardly within the scope of the present discussion to refer to

the disastrous effects to which the power to tax interstate or foreign

commerce may lead. If the power exists in the State at all, it has no

limit but the discretion of the State, and might be exercised in such

a manner as to drive away that commerce, or to load it with an in-

tolerable burden, seriously affecting the business and [trosperity of

other States interested in it; and if those States, by way of retalia-

tion or otherwise, should impose like restrictions, the utmost con-

fusion would prevail in our commercial affairs. In view of such a

state of things which actually existed under the Cimfedin-ation, Chief

Justice Marshall, in the case before referred to, said : "Those who
felt the injury arising from this state of things, and those who were

capable of estimating the influence of commerce on the prosperity of

nations, perceived the necessity of giving the control over this im-

portant subject to a single government. It may be doul)ted wlietlier

any of the evils proceeding from the feebleness of the Federal govern-

ment contributed more to that great revolution whicli introduced the

present system, than the deep aiul general conviction that commerce
ought to be regulated by Congress. It is not, therefore, matter of

suri)rise, that the grant siiould be as extensive as the mischief, and
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should coiiiprehend all foreign commerce, and all commerce among,
the States. To construe the power so as to impair its efficacy, would
tend to defeat an object, in the attainment of which the American
public took, and justly took, that strong interest which arose from a
full conviction of its necessity." lU Wheat. 446.

Nothing can be added to the force of these words.
Uur conclusion is, that the imposition of the tax in question in this

cause was a regulation of interstate and foreign commerce, in conflict

witJi the exclusive powers of Congress under the Constitution.

Thejiahjuient of the Supreme Ctmrt of Pennsyh-ania is, therefore,

reversed, and tlie case is reuianded to be disposed of accordin&^to
y ^

lata, in confontiity tvith this opimou. •/' ^. ^^^

-— ^ t/l'y^
ADAMS EXPRESS COMPANY v. OHIO STATE AUDITOR.

105 United States, 191. 1897. V^'
"^^^

Mr. Chief Justice Fuller delivered the opinion of the court." sj" w
[Suits were brought by the express companies in the Uniteds^""'^ V"

States Circuit Court for the Southern District of Ohio to restrain
. Jr'

proceedings under a State statute to collect taxes from such com-
y

panics. The court dismissed the cases and they were appealed to

this court. The State statute has been held by the State Supreme
Court not to be contrary to the State constitution. State v. Jones,
51 Ohio St. 492.] ^^

This brings us to the only inquiry which it concerns us to

examine. The legislation in question is claimed to be repugnant
to the Constitution of the United States because in violation of the \

commerce clause of that instrument, and because operating to de- i V.j^

prive appellants of their property without due process of law, and of lAT yj^
the equal protection of the laws. ,

^~^.
A r

We assume that the assessments complained of were made in i

,
Vyvu .

pursuance of the definite rule or principle of appraisement recog- " ^

nized and established by the Nichols law, as construed by the

Supreme Court of Ohio, and the question is whether the law pre-

scribing that rule is valid under the Federal Constitution.

The principal contention is that the rule contravenes the commerce
clause because the assessments, while purporting to be on the prop-

erty of complainants within the State, are in fact levied on their

business, which is largely interstate commerce.
Although the transportation of the subjects of interstate commerce,

or the receipts received therefrom, or the occupation or business of

carrying it on, cannot be directly subjected to state taxation, yet
property belonging to corporations or companies engaged in such
commerce may be; and whatever the particular form of the exaction,

if it is essentially only property taxation, it will not be considered
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as falling within the inhibition of the Constitution. Corporations

and companies engaged in interstate commerce should bear their

proper proportion of the burdens of the governments under whose

protection they conduct their operations, and taxation on property,

collectible by the ordinary means, does not affect interstate com-

merce otherwise than incidentally, as all business is affected by the

necessity of contributing to the support of government. I'ostal

Telegraph Cable Co. v. Adams, 155 U. S. 088.

As to railroad, telegraph and sleeping-car companies, engaged

in interstate commerce, it has often been held by this court that

their property, in the several States tlnuugh which their lines or busi-

ness extended, might be valued as a unit for the purposes of taxa-

tion, taking into consideration the uses to which it was put and all

the elements making up aggregate value, and that a proportion of

the whole fairly and properly ascertained might be taxed by the par-

ticular State, without violating any Federal restriction. Western

Union Telegraph Co. v. Massachusetts, 125 U. S. 530; Massachu-

setts V. Western Union Telegraph Co., 141 U. S. 40; Maine v.

Grand Trunk Railway, 142 U. S. 217; Pittsburgh, Cincinnati, &c.

Railway Co. i\ Backus, 154 U. S. 421 ; Cleveland, Cincinnati, &c.

Ilailway Co. v. Backus, ibid. 439; Western Union Telegraph Co.

V. Taggart, 163 U. S. 1 ; Pullman's Palace Car Co. r. Pennsyl-

vania, 141 U. S. 18. The valuation was, thus, not confined to the

wires, poles, and instruments of the telegraph company ; or the

roadbed, tit*s, rails, and spikes of the railroad company; or the cars

of the sleej)ing-car company ; but included tlie proportionate ])art of

the value resulting from the combination of the means by which
the business was carried on, a value existing to an appreciable extent

throughout tlie entire domain of operation. And it lias been decided

that a proper mode of ascertaining the assessable value of so nuich

of the whole property as is situated in a i)articular Slate is, in the

case of railroads, to take that part of the value of the entire road

whiclj is measured by the j)rop()rtion of its length therein to the

length of the whole; Pittsburgh, &('. R. Co. v. Backus, 154 U. S. 421,

429 ; or taking as the basis of assessment such i)roportion of the cai>

ital stock of a sleeping-car com|»any as the numbrr oi miles of rail-

road over whicli its cars are run in a jiarticular State bears to the

whole numluT of miles traversed by them in that and other States;

J'ullinan's Palace Car Co. /•. Pennsylvania, Ml U. S. IS; or such a

proportion 'of the whole value of the ea])ital stock of a telegraph

company as tjje hfugth of its lines within a State bears to tlie length

of all its lin(!S everywhere, deducting a sum equal to the value of its

real estate and niaeliiiiery subject to local taxation within the State.

Western Union Telegraph Co. v. Taggart, lO.'i U. S. 1.

Doubtless there is a distinction between tlie ])roperty of railroad

and telegrajih companies and tliat of express companies. The jihysi-

cal unity existing in the former is lacking in the latter; but there
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is the same unity in the use of the entire property for the specihc

purpose, and there are the same elements of value arising from such

use.

The cars of the Pullman Company did not constitute a physical
unity, and their value as separate cars did not bear a direct relation

to the valuation which was sustained in that case. The cars were
moved by railway carriers under contract, and the taxation of the
corporation in i'ennsylvania was sustained on the theory that the
whole property of tlie company might be regarded as a unit idant,

with a unit value, a proportionate part of which value might be

reached by the State authorities on the basis indicated.

No more reason is perceived for limiting the valuation of tlie i)rop-

erty of express companies to horses, wagons and furniture, than that

of railroad, telegraph and sleeping-car companies, to roadbed, rails

and ties; poles and wires; or cars. The unit is a unit of use and
management, and the horses, wagons, safes, pouches, and furniture;

the contracts for transportation facilities; the capital necessary to

carry on the business, whether represented in tangible or intangible

property, in Ohio, possessed a value in combination and from use
in connection with the property and capital elsewhere, which could

as rightfully be recognized in the assessment for taxation in the in-

stance of these companies as the others.

We repeat that while the unity which exists may not be a physi-

cal unity, it is something more than a mere unity of ownership.

It is a unity of use, not simply for the convenience or pecuniary

profit of the owner, but existing in the very necessities of the case —
resulting from the very nature of the business.

The same party may ow^n a manufacturing establishment in one

State and a store in another and may make profit by operating the

two, but the work of each is separate. The value of the factory in

itself is not conditioned on that of the store or vice versa, nor is the

value of the goods manufactured and sold affected thereby. The
connection between the two is merely accidental and growing out

of the unity of ownership. But the property of an express company
distributed through different States is as an essential condition of

the business united in a single specific use. It constitutes but a

single plant, made so by the very character and necessities of the

business.

It is this which enabled the companies represented here to charge

and receive within the State of Ohio for the 3^ear ending May 1, 1895,

$282,181, $358,519 and $275,446, respectively, on the basis, accord-

ing to their respective returns, of $42,065, $28,438 and $2.3,4.30, of

personal property owned in that State, returns which confessedly do
not, however, take into account contracts for transportation and
accompanying facilities.

Considered as distinct subjects of taxation, a horse is, indeed, a

horse; a wagon, a wagon; a safe, a safe; a pouch, a ])onch: but how
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is it that 323,430 worth of horses, wagons, safes and pouches pro-

duces 3275,446 iu a single year? Or §28,438 worth, 3358,519?

The answer is obvious.

Keliance seems to be placed by counsel on the observation of Mr.

Justice Lamar, in Pacific Express Company t-. Scibert, 142 U. S.

330, 354, that "express companies, such as are defined by this act,

have no tangible property, of any consequence, subject to taxation

under the general laws. There is, therefore, no way by which

they can be taxed at all unless by a tax upon their receipts for

business transacted.'' But the reference was to the legislation of

the State of Missouri, and the scheme of taxation under considera-

tion here was not involved in any manner.

[.\fter quoting the State statute which is sufficiently described

elsewhere and giving extracts from the opinion of the Supreme

Court of Ohio in State r. Jones, 51 Ohio St. 492, ui)holding the

"Nichols Law," and from the opinion in this case in the Circuit

Court of Appeals, Sanford v. Toe, 37 U. S. App. 378, also upholding

the statute, the court continues.]

The line of reasoning thus pursued is in accordance witli the deci-

sions of this court already cited. Assuming the ju-oportion of cap-

ital employed in each of several States througli which such a

company conducts its operations has been fairly ascertained, while

taxation thereon, or determined with reference thereto, may be said

in some sense to fall on the business of tlie company, it is only in-

directly. The taxation is essentially a projierty tax, and, as such,

not an interference with interstate commerce.

Nor, in this view, is the assessment on property not within tlie

jurisdiction of the taxing authorities of tlie State and for that reason

amounting to a taking ot jiroperty witliout due process of law. The

property taxed has its actual situs in the State, and is, therefore, sub-

ject to the jurisdiction, and the distribution anumg the several

counties is a matter of regulation by the State legislature. Pull-

man's Palace Car Co. v. Pennsylvania, 141 U. S. IS, 22 ; State

Railroad Tax Cases, 92 U. S. 575; Delaware Railroad Tax, IS Wull.

200; Erie Railroad y. Pennsylvania, 21 Wull. 192; CMluinbus South-

ern Railway v. Wriglit, 151 U. S. 470.

In Pullman's Palace Car Co. v. Pennsylvriiiin. the rule is consid-

ered tliat [)ersonal property may be separated from its owner and he

may be taxed, on its account, at the ])lace wliere it is, although not

the place of his own domicil, and even if he is not a citizen or a

resident T)f the State which imposes the tax; and tlie distinction

betwe«Mi ships and vessels ;in<l other pers(tnal projierty is pointed

out. The authorities are hirgely exanuned and neer] udt be gone

over again.

There is lien* no attempt to tax jiroperty liaving a sittis outside of

the State, biit only to place a just valu«> on that witlun. Presump-

tively all the property of the corporation or company is lieM and
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used for the purposes of its business, and the value of its capital
' stock and bonds is tlie value of only that property so held and
used.

Special circumstances might exist, as indicated in I'ittsburgh,

Cinciimati, &c. Railway Co. v. Backus, 154 U. S. 421, 443, which
woukl require the value of a portion of the property of an express
com[)any to be deducted from the value of its plant as expressed by
the sum total of its stock and bonds before any valuation by mileage
could be properly arrived at, but the difficulty in the cases at bar is

that there is no showing of any such separate and distinct property
which should be deducted, and its existence is not to be assumed.
It is for the companies to present any special circumstances which
may exist, and, failing their doing so, the presumption is that all

their property is directly devoted to their business, which being so,

a fair distribution of its aggregate value would be upon the mileage
basis.

The States through which the companies operate ought not to be
compelled to content themselves with a valuation of separate pieces
of property disconnected from the plant as an entirety, to the pro-
portionate part of which they extend protection, and to the dividends
of whose owners their citizens contribute.

It is not contended that notice of the time and place of the meet-
ings of the board was not afforded or that the companies were denied
the opportunity to appear and submit such proofs, explanations,
suggestions and arguments with reference to the assessment as they
desired.

We are, also, unable to conclude that the classification of express
companies with railroad and telegraph companies as subject to the
unit rule, denies the equal protection of the laws. That provision
in the Fourteenth Amendment "was not intended to prevent a State
from adjusting its system of taxation in all proper and reasonable
ways," nor was that amendment "intended to compel a State to

adopt an iron rule of equal taxation," Bell's Gap Railroad v. Penn-
sylvania, 134 U. S. 232.

In Pacific Express Co. v.' Seibert, 142 U. S. 339, 351, in which a
tax on gross receipts of express companies in the State of jMissouri

was sustained, Mr. Justice Lamar, speaking for the court, Avell

says:

" This court has repeatedly laid down the doctrine that diversity

of taxation, both with respect to the amount imposed and the various
species of property selected either for bearing its burdens or for

being exempt from them, is not inconsistent with a perfect unifor-

mity and equality of taxation in the proper sense of those terms;
and that a system which imposes the same tax upon every species of
property, irrespective of its nature or condition or class, will be de-
structive of the })rinciple of uniformity and equality in taxation and
of a just adaptation of property to its burdens."

23
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And see Kentucky Railroad Tax Cases, 115 U. S. 321; Home In-

surance Co. V. New York, 134 U. S. 594.

The policy pursued in Ohio is to classify property for taxation,

when the nature of the property, or its use, or the nature of the

business engaged in, requires classification, in the judgment of the

legislature, in order to secure equality of burden; and property of

different sorts is classified under various statutory provisions for the

purposes of assessment and taxation. The state constitution re-

quires all property to be taxed by a uniform rule and according to

its true value in money, and it was held l)y the Sui)reme Court of

Ohio in State v. Jones that the Nichols law did not violate that

requirement.

In Wagoner ?'. Loomis, 37 Ohio St. 571, it was ruled that: "Statu-

tory provisions, whereby different classes of pro})erty are listed and

valued for taxation in and by different nuxles and agencies, are not

necessarily in conflict with the provisions of the Con^^titution, which

require all property to be taxed by a uniform rule and according to

its true value in money." And the court said: "A faithful execu-

tion of the different provisions of the statutes would place u])on the

duplicate for taxation all the taxable property of the State, whether

bank stocks or other personal property or real estate, according to

its true value in money; and the equality required by the constitu-

tion has no other test.''

The constitutional test was held to be complied with, whatever

the mode, if the result of the assessment was that the property was
assessed at its true value in money.

Considering, as we do, that the imit rule may be applied to express

companies without disregarding any other Federal restriction, we
think it necessarily follows that this law is not open to the objection

of denying the equal protection of the laws.

We have said nothing in relation to the contention that these

valuations were excessive. The method of appraisement prescribed

by the law was piirsued and there were no s])eeific charges of fraud.

The general rule is well settled that *' whenever a qucstioji of fact is

thus sul)mitted to the determination of a special tribunal, its deci-

sion creates something more than a mere jiresumjitioTi of fact, and if

such determination comes into inquiry before tlie courts it cannot

be overthrown by evidence going only to show that the fact was
otherwise than as so found and determined." Tittslmrgh. Cincin-

nati, &C. Railway Co. v. Battkus, 154 U. S. -j;;! ; Western Cnion
Telegraph Co. v. Taggart, 1G3 U. S. 1. JAcrce.s nffirmed}

' Mr. .Ir MTif'K WiiiTK (iolivorod a (liHuoiilinp opinion, in whirh .Mu. .IirsTic*

FiKLii, .Mit Ji imcK ilAiii.A.N, and .Mu. Jimtice Ukown concurred.
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3. Exercise of Police Power.

EAILROAD COMPANY v. FULLER.

17 Wallace, 560. 1873. ^ ^
[Plaintiff in error was sued in the State court of Vlowal'lFor th

penalty provided by tlie State statute for charging a higlier rate fo5

transportation of freight than that posted as required by the statute. I i' j-
,

Judgment was rendered against the company, which was affirmed ii^r^ jf^
the Supreme Court of the State, and the casp. is hrniifrhf. hv writ nf »r^ r/the Supreme Court of the State, and the case is brought by writ of
error to this court.]

Mr. Justick Swayne delivered the opinion of the court

The Constitution gives to Congress the power " to regulate com-
merce with foreign nations, and among the several States, and with
the Indian tribes."

The statute complained of provides —
That each railroad company shall, in the month of September,

annually, fix its rates for the transportation of passengers and of
freights of different kinds

;

That it shall cause a printed copy of such rates to be put up at all

its stations and depots, and cause a copy to remain posted during the
year;

That a failure to fulfil these requirements, or the charging of aj

higher rate than is posted, shall subject the offending company to

the payment of the penalty prescribed. ^//^V
In all other respects there is no interference. No other constraintV^ J^

is imposed. Except in these particulars, the company may exercise ^jT ^
all its faculties as it shall deem proper. No discrimination is made \J^
between local and interstate freights, and no attempt is made to con- L/^ L)

trol the rates that may be charged. It is only required that the rates
'

shall be fixed, made public, and honestly adhered to. In this then
is nothing unreasonable or onerous. The public welfare is promotec
without wrong or injury to the company. The statute was doubtless
deemed to be called for by the interests of the community to be
affected by it, and it rests upon a solid foundation of reason and
justice.

It is not, in the sense of the Constitution, in any wise a regulation'

of commerce. It is a police regulation, and as such forms ''a portion
of the immense mass of legislation which embraces everything within(
the territory of a State not surrendered to the General Government,
all which can be most advantageously exercised by the States them-
selves." Gibbons v. Ogden, 9 Wheat. 1.

This case presents a striking analogy to a prominent feature in the
case of The Brig James Gray v. The Ship John Eraser, 21 How. 184.

There the city authorities of Charleston had passed an ordinance
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prescribing where a vessel should lie in the harbor, what light 'she

should show at night, and making other similar regulations. It was

objected that these requirements were regulations of commerce and,

therefore, void. This court affirmed the validity of the ordinance.

In the complex system of polity which exists in this country the

powers of government may be divided into four classes :
—

Those which belong exclusively to the States.

Those wliieh belong exclusively to the National Government.

Those which may be exercised concurrently and independently by

both.

And those which may be exercised by the States but only until

Congress shall see fit to act upon the subject.

The authority of the State then retires and lies in abeyance until

the occasion for its exercise shall recur. Ex j^arte ]\IeXiel, 13 Wall.

240.

Commerce is traffic, but it is much more. It embraces also trans-

portation by land and water, and all the means and appliances nec-

essarily employed in carrying it on. 2 Story on the Constitution,

§§ lOGl, 10G2.'

The authority to regulate commerce, lodged by the Constitution in

Congress, is in part within the last division of the powers of govern-

ment above mentioned. Some of the rules prescribed in the exercise

of that power must from the nature of things be uniform throughout

the country. To that extent the autliority itself must necessarily be

exclusive, as much so as if it had been declared so to be by the Con-

stitution in express terms.

Others may well vary with the varying circumstances of different

localities. Where a stream navigabU' for the purposes of foreign or

interstate commerce is obstructed by the authority of a State, such

exercise of authority may be valid untir Congress shall see fit to

intervene. The authority of Congress in such cases is paramount

and absolute, and it may compel the abatement of the obstruction

whenever it shall deem it i)roi)cr to do so.

If the requirements of the statute here in question were, as con-

tended by the cotinsel for the plaintiff in error, rerjulntions of mm-
merrc, the question would arise, whether, regarded in the light of

the authorities referred to, and of reason and jjrinciple, they are not

regulations of such a character as^ to be valid until superseded by

the paramount action of Congress. But as we are unanimously of

the opinion that they arc n)erely police regulations, it is unnecessary

to pursue the subject. Jmltj/iunt ajinned.

'1
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Mr. Justice Harlan delivered the opinion 08 the cour^. \p
[The action was commenced against plaintiff in error before a jus-

tice of the peace iu Ohio to recover a penalty under statute (Rev. ^ .

Stat, of Ohio, § 3320), for not stopping three trains each way at Wfest^N ijTy

Cleveland.] ^ jr

In the argument at the bar as well as in the printed brief of coun-'( y^ /^

sel, reference was made to the numerous cases in this court adjudging V t ^

that what are called the police powers of the States were not surren-^ rvTw

dered to the General Government when the Constitution was ordained y^^VA^
but remained with the several States of the Union. And it wasV "^ >^!

asserted with much confidence that while regulations adopted hyfjC^y J^
competent local authority in order to protect or promote the public' ^^w^ir

health, the public morals, or the public safety have been sustained
\ {rj^

where such regulations only incidentally affected commerce among^ \
'^

the States, the principles announced in former adjudications condemij-^ Vy

as repugnant to the Constitution of the United States all local regula-l (^^
tions that affect interstate commerce in any degree if established^ »^ -

merely to subserve the public convenience. ^ .
vr

One of the cases cited in support of this position is Hennington A q,

V. Georgia, 163 U. S. 299, 303, 308, 317, which involved the validity ^ij
of a statute of Georgia providing that " if any freight train shall be ^ 1/

run on any railroad in this State on the Sabbath Day (known as Sum/* , A

day), the superintendent of such railroad company, or the officer], U
having charge of the business of that department of the railroad, V (^^*^

shall be liable for indictment for a misdemeanor in each county
\)

*

through which such trains shall pass, and on conviction shall iWy-iV^.

punished. . . . Provided, always, That whenever any train on anw^ A

railroad in this State, having in such train one or more cars loaded cjV

with live stock, which train shall be delayed beyond schedule time, "^ '**

shall not be required to lay over on the line of road or route during.

Sunday, but may run on to the point where, by due course of ship-

ment or consignment, the next stock pen on the route may be, wher^ \^
said animals may be fed and watered, according to the facilitie'^

i'jj/"
usually afforded for such transportation. And it shall be lawful for (jJ^'\i

the freight trains on the different railroads in tliis State running over '^jP^

said roads on Saturday night, to run through to destination : Provided/;]/^
.

The time of arrival, according to the schedule by which the train o^^-T*/)/^

trains started on the trip, shall not be later than eight o'clock on Sun- v^^^^
day morning." This court said: "The well-settled rule is, that if XJjT y
statute purporting to have been enacted to protect the public health, -

^^'""^

the public morals, or the public safety has no real or substantial rela-
'^

s-!^- nHA-/?^.'
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|>^n to those objects, or is a palpable invasion of rights seemed by

the fundamental law, it is the duty of courts to so adjudge, and

thereby give effect to the Constitution.''

The contention in that case was that the running of railroad cars

^ laden with interstate freight was committed exclusively to the Cott-

le ^y» trol and supervision of the National Government; and that although

^ I Congress had not taken any attirmative action upon the subject, State

0* n legislation interrupting interstate commerce even for a limited time

^ only, whatever might be its object and however essential such legis-

}s l^tfon might be for the comfort, peace, or safety of the peojjle of the

•

(

JJ^X.\^, was a regulation of interstate commerce forbidden by the Con-

* |L^ stnution of the United States.

1 V^After observing that the argument in behalf of the defendant rested

f ^upon the erroneous assumption that the statute of Georgia -was such

L t^a regulation of interstate commerce as was forbidden by the Consti-

t'/^tution without reference to attirmative action by Congress, and not

J nicely a statute enacted by the State under its police power, and

)(}> ^'(vhich, although in some degree affecting interstate commerce, did

. I
^ mit go beyond the necessities of the case, and therefore was valid, at

1/ A^'^a^t until Congress intervened, this court, upon a review of the ad-

'. V judged cases, said :
*' These authorities make it clear that the legis-

^,U-^lative enactments of the States, passed under their admitted jiolice

/ powers, and having a real relation to the domestic peace, order, health,

i^ y and safety of their people, but which, by their necessary operation,

Jr affect to some extent or for a limited time the conduct of commerce

\\(. among the States, are yet not invulid by force alone of the grant of

W power to Congress to regulate such commerce; and, if not obnoxious

to some other constitutional provision or destructive of some right

secured by the fundamental law, are to be respected in the courts of

the Union until they are superseded and displaced by some act of

Congress passed in execution of the power granted to it by the Con-

stitution. Local laws of the character mentioned have their source

in tlie powers which tlie States reserved and never surrendered to

Congress, of i)roviding for the public health, the public morals, and

the public safety, and are not, within the meaning of the Constitu-

tion, and considered in their own nature, regulations of interstate

commerce simply because, for a limited time or to a limited extent,

they cover the field occupied by those engaged in such commerce.

The statute of Georgia is not directed against interstate commerce.

It establishes a rule of civil conduct apjtlicable alike to all freight

trains, domestic as well as interstate. Itai)plies to the transportation

of interstate freight the same rule precisely that it applies to the

transjiortation of domestic freight." Again : " W(! are of opinion

that sucli a law, although in a limited degree affecting interstate com-

merce, is not for that re.xson a needless intrtision upon the domain of

Federal jurisdiction, nor strictly a regulation of interstate commerce,

but, considered in its own nature, is an ordinary police regulation de-
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signed to secure the well-being and to promote the general welfare of

the people within the State by which it was established, and therefore

not invalid by force alone of the Constitution of tlie United States."

It is insisted by counsel that these and observations to the same/

effect in different cases show that the police powers of the States,

when exerted with reference to matters more or less connected with

interstate commerce, are restricted in their exercise, so far as the

[National Constitution is concerned, to regulations pertaining to the

health, morals, or safety of the public, and do not embrace regulations

designed merely to promote the public convenience.

This is an erroneous view of the adjudications of this court . Whil

cases to which counsel refer involved the validity of State laws'having

reference directly to the public health, the public morals, or the pub

lie safety, in no one of them was there any occasion to determine

whether the police powers of the States extended to regulations

incidentally affecting interstate commerce but which were designed

only to promote the public convenience or the general welfare.

There are, however, numerous decisions by this court to the effect

that the States may legislate with reference simply to the public

convenience, subject of course to the condition that such legislation

be not inconsistent with the National Constitution, nor with any act

of Congress passed in pursuance of that instrument, nor in derogation

of any right granted or secured by it. As the question now presented

is one of great importance, it will be well to refer to some cases of

the latter class.

[Cases are referred to which relate to obstructions in navigable

streams. They have heretofore been sufficiently stated.]

In Western Union Telegraph Co. v. James, 162 U. S. 650, 662, the

question was presented whether a State enactment requiring tele-

graph companies with lines of wires wholly or partly Avithin the

State to receive telegrams, and on payment of the charges thereon to

deliver them with due diligence, was not a regulation of interstate

commerce when applied to interstate telegrams. We held that such

enactments did not in any just sense regulate interstate commerce.

It was said in that case :
" While it is vitally important that com-

merce between the States should be unembarrassed by vexatious State

regulations regarding it, yet, on the other hand, there are many occa-

sions where the police power of the State can be properly exercised

to insure a faithful and prompt performance of duty within the

limits of the State upon the part of those who are engaged in inter-

state commerce. We think the statute in question is one of that

class, and in the absence of any legislation by Congress, the statute is

a valid exercise of the power of the State over the subject."

So, in Richmond & Alleghany Railroad v. Patterson Tobacco Co.,

169 U. S. 311, 315, it was adjudged that a statute of Virginia defining

the obligations of carriers who accepted for transportation anything

directed to points of destination beyond the termini of their own lines

^(
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or routes, was not, in its application to interstate business, a regula-

tion of interstate eouiinerce within the meaning of the Constitution.

This court said :
*' Of course, in a latitudinaiian sense any restriction

as to the evidence of a contract, relating to interstate conunerce, may-

be said to be a limitation on the contract itself. But this remote

effect, resulting .from the lawful exercise by a State of its power
to determine the form in which contracts may be proven, does not

amount to a regulation of interstate commerce." And the court

cited in support uf its conclusion tlie case of Chicago, Milwaukee, &c.

Kailway Co. v. Solan, 169 U. S. 133, 137, whicli iuvcjlved the validity

of State regulations as to the liability of carriers of passengers, and
in which it was said :

*' They are not in themselves regulations of in-

terstate commerce, although they control in some degree the conduct

and liability of those engaged in such commcree. So long as Congress

has not legislated upon the particular subject, they are rather to be

regarded as legislation in aid of such commerce, and as a rightful

exercise of the police power of the State to regulate the relative

rights and duties of all persons and cor])orations within its limits."

Now, it is evident that these cases had no reference to the health,

morals, or safety of the people of the State, but only to the public

convenience. They recognized the fundamental principle that out-

side of the field directly occupied by the General Government under

the powers granted to it by the Constitution, all questions arising

within a State that relate to its internal order, or that involve the

public convenience or the general good, are primarily for the deter-

mination of the State, and that its legislative enactments relating to

those subjects, and which are not inconsistent with the State consti-

tution, are to be respected and enforced in the courts of the Union if

they do not by their operation directly entri'nch upon the authority

of the United States or violate some right protected by the National

Constitution, The power here referred to is— to use the words of

Chief Justice Shaw — tin; power 'Ho make, ordain, and establish all

manner of wholesome and reasonable laws, statutes, and ordinances,

either with penalties or without, not repugnant to the Constitution, as

they shall judge to be for the good and welfare of the Commonwealth

and' (.f th.- siibjeets of the same." Commonwealth v. Alger, 7 Cushing,

53, S.^. Mr. Cooley well said :
" It cannot be doubt«>d that tlien" is amjde

power in the legislative department of the State to adopt all neces-

sary legislation for the purpose of enforcing the obligations of railway

companies as carriers of p»'r.sons and goods to accommodate the jmblic

inipartially, and to make every reasonable ])rovision for carrying with

safety and expedition." Cooley's Const. Lim. (<;th ed.), p. 715. It

may be tliat such legislation is not within the "police i)ower " of a

State, as those words have been sometimes, although inaccurately, used.

l!ut in our ojjinion the power, whether called police, governmental or

legj.slative, exists in ea(;h State, by approjciate enactments not for-

bidden bv its own ccjiLstitution or by the Constitution of the United



SECT. II. b. 3.] LAKE SHOUE, ETC. RAILWAY CO. V. OHIO. 361

States, to regulate the relative rights ami duties of all persons and
corporations within its jurisdiction, and therefore to provide for the

public convenience and the public good. This power in the States is

entirely distinct from any power granted to the General Government,
although when exercised it may sometimes reach subjects over which
national legislation can be constitutionally extended. When Con-
gress acts with reference to a matter confided to it by the Constitu-

tion, then its statutes displace all conflicting local regulations touching
that matter, although such regulations may have been established in

pursuance of a power not surrendered by the States to the General
Government. Gibbons v. Ogden, 9 Wheat. 1, 210 ; Sinuot v. Daven-
port, 22 How. 227, 243 ; Missouri, Kansas & Texas Railway v. Haber,
IGO U. S. 613, 626.

It is not contended that the statute in question is repugnant to the
Constitution of the United States when applied to railroad trains

carrying passengers between points within the State of Oiiio. But
the contention is that to require railroad companies, even those
organized under the laws of Ohio, to stop their trains or any of them
carrying interstate passengers at a particular place or places in the
State for a reasonable time, so directly affects commerce among the
States as to bring the statute, whether Congress has acted or not on
the same subject, into conflict with the grant in the Constitution of
power to regulate such commerce. That such a regulation may be
in itself reasonable and may promote the public convenience or sub-
serve the general welfare is, according to the argument made before
us, of no consequence whatever ; for, it is said, a State regulation
which to any extent or for a limited time only interrupts the absolute,
continuous freedom of interstate commerce is forbidden by the Con-
stitution, although Congress has not legislated upon the particular
subject covered by the State enactment. If these broad propositions
are approved, it will be difficult to sustain the numerous judgments
of this court upholding local regulations which in some degree or
only incidentally affected commerce among the States, but which
were adjudged not to be in themselves regulations of interstate com-
merce, but within the police powers of the States and to be respected
so long as Congress did not itself cover the subject by legislation.
Cooley V. Board, &c., 12 How. 299, 320; Sherlock v. Ailing, 93
U. S. 99, 104; Morgan i\ Louisiana, US U. S. 455, 463; Smith v.

Alabama, 124 U. S. 465; Kashville, Chattanooga, &c. Railway v.

Alabama, 128 U. S. 96, 100 ; Heunington v. Georgia, above cited

;

Missouri, Kansas, and Texas Railway v. Haber, above cited; and
N. Y., N. H., & H. Railroad Co. v. New York, 165 U. S. 628, 631,
632, were all cases involving State regulations more or less affecting
interstate or foreign commerce, but which were sustained upon
the ground that they were not directed against nor were direct
burdens upon interstate or foreign commerce ; and having been
enacted only to protect the public safety, the public health or the
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public morals, and, having a real, substantial relation to the public

ends iuteniled to be accomplished thereby, were not to be deemed ab-

solutely forbidden because of the mere grant of power to Congress to

regulate interstate and foreign commerce, but to be regarded as only

incidentally affecting such commerce and valid until superseded by

legislation of Congress on the same subject.

In the case last cited— X. Y., N. H., & H. Railroad Co. v. New
York— the question was as to the validity, when applied to interstate

railroad trains, of a statute of New York forbidding the heating of

passenger cars in a particular mode. This court said :
" According

to numerous decisions of this court sustaining the validity of State

regulations enacted under the police powers of the State, and which

incidentally affected commerce among the States and with foreign

nations, it was clearly competent for the State of Kew York, in the

absence of national legislation covering the subject, to forbid under

penalties the heating of passenger cars in that State by stoves or fur-

naces kept inside the cars or suspended therefrom, although such cars

may be employed in interstate commerce. "NVhile the laws of the

States must yield to acts of Congress passed in execution of the

powers conferred upon it by the Constitution, Gibbons v. Ogden, 9

Wheat. 1, 211, the mere grant to Congress of the power to regulaie

commerce with foreign nations and among the States did not, of

itself and without legislation by Congress, im})air the authority of

the States to establish such reasonable regulations as were appro-

priate for the protection of the health, the lives, and the safety of

their people. The statute in question had for its object to protect

all persons travelling in the State of New York on passenger cars

moved by the agency of steam against the perils attending a i)ar-

ticular mode of heating such cars. . . . The statute in question is

not directed against interstate commerce. Nor is it within the neces-

sary meaning of the Constitution a regulation of commerce, although

it controls, in some degree, the conduct of those engaged in such

commerce. So far jus it may affect interstate commerce, it is to be

regarded as legislation in aid of commerce and enacted under the

power remaining with the State to regulate the relative riglits and

duties of all persons and corporations within its limits. Until^dis-

placed by such national legislation as Congress may rightfully estab-

lish under its power to regulate commerce with foreign nations and

amcjiig the several States, tlie validity of the statute, so far as the

commerce clause of the Constitution of the United States is concerned,

jannot be questioned."

Consistently with these doctrines it cannot be adjudged that the

'Ohio statut<? is unconstitutional. The power of tlic State by ai)pro-

priat'; legislation to ])n)vide for the public convenience stands upon

the .same ground precisely as its power l)y appropriate legishition to

protect the public health, the public morals, or the public, safety.

Whether legi.slation of either kind is inconsistent with any power
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granted to the General Government is to be determined by the same

rules.

[Railroad Co. v. Husen, 95 U. S. 465, is referred to. See that case,

infra, p. 367.]

In our judgment the assumption that the statute of Ohio was not

directed against interstate commerce but is a reasonable provision for

the public convenience, is not unwarranted.

It lias been suggested that the conclusion reached by us is not in

accord with Hall o. De Cuir, 95 U. S. 485, 488 ; Wabash, St. Louis, &
Pacific Railway Co. v. Illinois, 118 U. S. 557, and Illinois Central

Railroad Company v. Illinois, 163 U. S. 142, 153, 154, in each of

which cases certain State enactments were adjudged to be inconsist-

ent with the grant of power to Congress to regulate commerce
among the States.

In Hall V. De Cuir a statute of Louisiana relating to carriers of

passengers within that State, and which prohibited any discrimination

against passengers on account of race or color, was held— looking at

its necessary operation — to be a regulation of and a direct burden on

commerce among the States, and therefore unconstitutional. The de-

fendant, who was sued for damages on account of an alleged violation

of that statute, was the master and owner of a steamboat enrolled

and licensed under the laws of the United States for the coasting

trade, and plying as a regular packet for the transportation of freight

and passengers between New Orleans, Louisiana, and Vicksburg, Mis-

sissippi, touching at the intermediate landings both within and with-

out Louisiana as occasion required. He insisted that it was void as

to him because it directly regulated or burdened interstate business.

The court distinctly recognized the principle upon which we proceed

in the present case, that State legislation relating to commerce is not

to be deemed a regulation of interstate commerce simply because it

may to some extent or under some circumstances affect such commerce.

But, speaking by Chief Justice Waite, it said :
'' We think it may be

safely said that State legislation which seems to impose a direct bur-

den upon interstate commerce, or to interfere directly with its free-

dom, does encroach upon the exclusive power of Congress. The
statute now under consideration, in our opinion, occupies that posi-

tion. It does not act upon the business through the local instruments

to be employed after coming within the State, but directly upon the

business as it comes into the State from without, or goes out from
within. While it purports only to control the carrier when engaged
within the State, it must necessarily influence his conduct to some ex-

tent in the management of his business throughout his entire voyage.

His disposition of passengers taken up and put down within the State,

or taken up within to be carried without, cannot but alfect in a greater

or less degree those taken up without and brought within, and some-
times those taken up and put down without. A passenger in the cabin
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set apart for the use of wliites without the State must, when the boat

comes within, share the aeeoniniodations of that cabin with sucli colored

persons as may come on board afterwards, if the haw is enforced. It

was to meet just such a case that the commercial clause in the Con-

stitution was adopted. The river Mississippi passes through or along

the borders of teii different States, and its tributaries reach many
more. . . . Xo carrier of passengers can conduct his business with

satisfaction to himself, or comfort to those employing him, if on one

side of a State line his passengers, both white and colored, must be

permitted to occupy the same cabin, and on the other be kept separate.

Uniformity in the regulations by which he is to be governed from one

end to the other of his route is a necessity in his business, and to .

secure it Congress, which is untrammelled by State lines, has been

invested with the exclusive legislative power of determining what
such regulations shall be. If this statute can be enforced against

those engaged in interstate commerce, it may be as well against those

engaged in foreign ; and the master of a ship clearing from New
Orleans for Liverpool, having passengers on board, would be com-

pelled to carry all, white and colored, in the same cabin during his

passage down the river, or be subject to an action for damages,

'exemplary as well as' actual,' by any one who felt himself aggrieved

because he had been excluded on account of his color." The import

of that decision is that, in the absence of legislation by Congress, a

State enactment may so directly and materially burden interstate

commerce as to be in itself a regulation of such commerce. We can-

not perceive that there is any coiiHict between the decision in tliat

case and that now made. The Louisiana statute, as interpreted by

the court, embraced every passenger carrier coming into the State.

The Ohio statute does not interfere at all with the management of the

defendant's trains outside of the State, nor does it apply to all its

trains coming into the State. It relates only to the stopping of a

given number of its trains within the State at certain points, and then

only long enougii to receive and let off passengers. It so manifestly

subserves the jmblic convenience, and is in itself so just and reason-

al)le, as wholly to prechule tlic idea tliat it was, as the Louisiana stat-

ute was declared to be, a direct burden ujion interstate commerce, or

a direct interference with its freedom.

The judgment in Wabash, St. Louis & Pacific Railway v. Illinois

is entirely consistent with the views herein exjjrcsscd. A statute of

Illinois was construed by tlie Supreme Court of tliat State as prescrib-

ing rates not simjjly for railroad trans])ortation beginning and ending

witliin Illinois, but for transportation between jioints in Illinois and

points in other States under contracts for continuous service covering

the entire route through several States. Keferring to the ])riiicij)lo

(•((utained in the statute, this court ln'ld that if restricted to trans-

portation beginning and en<ling witliin tlie limits of the Stat(^ it might

be very just and equitable, but that it could not be applied to trans-
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portation through an entire series of States without imposing a direct

burden upon interstate commerce forbidden by the Constitution. In
the case before us tliere is no attempt upon the part of Ohio to regulate

the movement of the defendant company's interstate trains through-
out the whole route traversed by them. It applies only to the move-
ment of trains while within the State, and to the extent simply of re-

quiring a given number, if so many are daily run, to stop at certain

places long enough to receive and let off passengers.

iS^or is Illinois Central Kailroad v. Illinois inconsistent with the
views we have expressed. In that case a statute of Illinois was held,

in certain particulars, to be unconstitutional (although the legislation

of Congress did not cover the subject), as directly and unnecessarily
burdening interstate commerce. The court said :

'•' The effect of the
statute of Illinois, as construed and applied by the Supreme Court of
the State, is to require a fast mail train, carrying interstate passengers
and the United States mail, from Chicago in the State of Illinois to

places south of the Ohio River, over an interstate highway established
by authority of Congress, to delay the transportation of such passen-
gers and mails, by turning aside from the direct interstate route, and
running to a station three miles and a half away from a point on that
route, and back again to the same point, and thus travelling seven
miles which form no part of its course, before proceeding on its way

;

and to do this for the purpose of discharging and receiving passengers
at that station, for the interstate travel to and from which, it is ad-
mitted in this case, the railway company furnishes other and ample
accommodation. This court is unanimously of opinion that this re-

quirement is an unconstitutional hindrance and obstruction of inter-

state commerce, and of the passage of the mails of the United States."
Again :

" It may well be, as held by the courts of Illinois, that the
arrangement made by the company with the Post Office Department
of the United States cannot have the effect of abrogating a reasonable
police regulation of the State. But a statute of the State, which un-
necessarily interferes with the speedy and uninterrupted carriage of
tlie mails of the United States, cannot be considered as a reasonable
police regulation." The statute before us does not require the de-
fendant company to turn any of its trains from their direct interstate
route. Besides, it is clear that the particular question now presented
was not involved in Illinois Central Railroad Co. v. Illinois ; for it is

stated in the court's opinion that " the question whether a statute
which merely required interstate railroad trains, without going out of
their course, to stop at county seats, would be within the constitutional
power of the State, is not presented, and cannot be decided, upon this

record." The above extracts show the full scope of that decision.
Any doubt upon the point is removed by the reference made to that
case in Gladson v. Minnesota, 166 U. S. 427, 431.

It has been suggested also that the statute of Ohio is inconsistent
with section 5258 of the Revised Statutes of the United States au-
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-thorizing every railroad company in the United States operated by

steam, its successors and assigns, " to carry upon and over its road,

boats, bridges, and ferries all passengers, troops, government supplies,

mails, freight, and property on their way from any State to another

State, and to receive compensation therefor, and to connect with roads

of other States so as to form continuous lines for the transportation

of the same to" the place of destination." In Missouri, Kansas, &
Texas Railway v. Haber, 1G9 U. S. 613, G38, above cited, it was held

that the authority given by that statute to railroad companies to carry

"freight and property" over their respective roads from one State to

another State, did not authorize a railroad company to carry into a

State cattle known, or wliich by due diligence might be known, to be

in such condition as to impart or communicate disease to the domestic

cattle of such State ; and that a statute of Kansas prescribing as a

rule of civil conduct that a person or corporation should not bring

into that State cattle known, or which.by proper diligence could be

known, to be capable of communicating disease to domestic cattle,

could not be regarded as beyond the necessities of the case, nor as

interfering with any right intended to be given or recognized by sec-

tion 5258 of the Revised Statutes. And we adjudge that the above

statutory provision was not intended to interfere with the authority

of a State to enact such regulations, with respect at least to a railroad

corporation of its own creation, as were not directed against interstate

commerce, but which only incidentally or remotely affected such

commerce, and were not in themselves regulations of interstate com-

merce, but were designed reasonably to subserve the convenience

of the public.

Imaginary cases are put for the purpose of showing what might be

done by the State that would seriously interfere with or discriminate

against interstate commerce, if the statute in question be nplield as

consistent with the Constitution of the United States. Without stop-

jiing to consider whether the illustrations referred to are ai)posite to

the present inquiry, it is sufficient to say that it is always easy to

suggest extreme cases for the apjdication of any principle embodied

in a judicial opinion. Our present judgment lias reference only to

the case before us, and when other cases arise in which local statutes

are alleged not to be legitimate exertions of the police powers of the

State, but to infringe upon national authority, it can then be deter-

mined whether they are to be controlled by the decision now ren-

dered. It would be im[)racticable, as well as unwise, to attempt to

lav down any rule that would govern every conceivable case that

nii^jht be suggested by ingenious minds.

For the reasons stated the judgment of the Supreme Court of Ohio

is Ajjirmcd}

' 'Yhiv wad ft diwentinp; opinion hy Mn. .TtBTicr. Siiirah, with whom concurred

Mil, .JrnrirK Uid-Wtit and .Ma. Jcsrict I'e* kiiam ;
aliif) a dinncnting opinion In- Mr.

JcBTicE White.
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RAILROAD COMPANY v. HUSEK
95 United States, 465. 1877

Error to the Supreme Court of the State of IMissouri.

IMr. Justice Strong delivered the opinion of the court^

Five assignments of error appear in this record; but thjpy rargerYV+' i/

only a single question. It is, whether the statute of Missouri, upou^'T'T^
y

whicli the action in the State court was founded, is in conflict witlr ^-ij^
the clause of the Constitution of the United States that ordain^^YiU^
" Congress shall have power to regulate commerce with foreign na-jjzA^ \

tions, and among the several States, and with the Indian tribes." ''

The statute, approved Jan. 23, 1872, by its first section, enacted as f^.

follows: "No Texas, Mexican, or Indian cattle shall be driven ovfj^ k^^

otherwise conveyed into, or remain, in any county in this State, be- llj^j^
tvveen the first day of March and the first day of November in each ^Y
year, by any person or persons whatsoever." A later section is inf|^
these words :

'' If any person or persons shall bring into this State

any Texas, Mexican, or Indian cattle, in violation of the first section ^V -\ Ou

of this act, he or they shall be liable, in all cases, for all damages sus-// ^

tained on account of disease communicated by said cattle." Other^ y^
sections make such bringing of cattle into the State a QX\m\x\2XC^ ^^
offence, and provide penalties for it. It was, however, upon the pro-i'^H L

visions we have quoted that this action was brought against the rail-^^^'
road company that had conveyed the cattle into the county. It is y<^

noticeable that the statute interposes a direct prohibition against the (^^ ^^
introduction into the State of all Texas, Mexican, or Indian cattle^ .;^
during eight months of each year, without any distinction between, i^'^\
such as may be diseased and such as are not. It is true a proviso to ^'^''

jix/

the first section enacts that " when such cattle shall come across the ^jP^%a
line of the State, loaded upon a railroad car or steamboat, and shalr^i^
pass through the State without being unloaded, such shall not heLM^^l^P'
construed as prohibited by the act; but the railroad company orj/<r^ ^

owners of a steamboat performing such transportation shall be re-|L Jb^
sponsible for all damages which may result from the disease called

'^J'
^r^

the Spanish or Texas fever, should the same occur along the line ofU^^ J'
transportation ; and the existence of such disease along the line of- 4^^^^
such route shall be prima facie evidence that such disease has been /-"^yt

communicated by such transportation." This proviso imposes bur->yO* '^
dens and liabilities for transportation through the State, though tlie ^ '[.^

cattle be not unloaded, while the body of the section absolutely prA- ''^'-~*^

hibits the introduction of any such cattle into the State, witlAthe^*^^^

of theL/d/O
igress. I gc^

single exception mentioned.

It seems hardly necessary to argue at length that, unless th

ute can be justified as a legitimate exercise of the police power
State, it is a usurpation of the power vested exclusively in Con
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It is a plain regulation of interstate commerce, a regulation extend-

ing to prohibition. Whatever may be the power of a State over

coninierce that is completely internal, it can no more prohibit or regu-

late that wliich is interstate than it can that which is with foreign

nations. Power over one is given by the Constitution of the United

Suites to Congress in the same words in which it is given over the

other, and in both cases it is necessarily exclusive. That the trans-

portation of property from one State to another is a branch of inter-

state commerce is undeniable, and no attemjjt has been made in this

case to deny it.

The Missouri statute is a ])lain interference with such trans]20lta-

tioii. an atteni])ted exercise over it of the luL^hest ])os8ibIo ]K
,

)\vprr —
that of de.struetiou. It uu-ets at tlie borders of tlii' i-^*^"^" -^-jaige and

common subject of commerce, and prohibits its crossing the State line

during two-thints ot eaeli year, witli a ])roviso, however, that_siich

"cattle may come across tlie line loaded u})oii a railvoad car or steam-

boat, and pass througli the State witliout being unloaded. But even

the right of steamboat owners and railroad companies to transport

such property through the State is loaded by the law with onerous

liabilities, because of their agency in the transportation. The object

and etfect of the statute are, therefore, to obstruct interstate com-

merce, and to discrimiiiatc between the })rojiert^^f j'itizens ot one

State and that of c'iti/ens ofcjtiier States. This court has heretofore

saiil tliat interstate transportation of j)assengers is beyond the reach

of a State legislature. And if, as we have held, State .taxation of

persons passing from one State to another, or a State tax upon inter-

state transportation of passengers, is prohibited by the Constitution

because a burden upon it, a fortiori, if })ossible, is a State tax ui)on

the carriage of merchandise from State to State. Transportation is

essential to commerce, or rather it is commerce itself; and every ob-

stacle to it, or burden laid upon it by legislative authority, is regula-

tion. Case of the State Freight Tax, 15 Wall. 232, 2S1 ; Ward v.

.Maryland, 12 id. 418 ; Welton v. The State of Missouri, 1)1 V . S. 275;

Henderson v. Mayor of the City of New York i( tif,. 02 id. 259; Chy
Lung V. Freeman, id. 275. The two latter of these c;ises refer

to obstructions against tlie admission of persons into a State, but

the principles asserted are equally applicable to all subjects of

commerce.

We are thus broi i glit to tlm question whether tin' Missouri statu_U'

ulexen'ise of the police ]io\ver of the Slat

tlie d. -posit ill Congress of the jiower to regulati' nTrei>/ii commerce

r of that which

'that jiowcr is, it

admit that

and commerce among tlie States was not a surreiid

may properly he denominated i)oli(;e power. What
is ^i'ficult to define with sharp precision. It is generally said to

\ extend to making regulations promotive of domestic order, morals,

» I health, ami safety. As was said in Thorp v. The Rutland & Burling-

ton Railroad Co., 27 Vt. 110, "it extends to the protection of the
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lives, limbs, health, comfort, and quiet of all persons, and the protec-

tion of all property within the State. According to the maxim, sic

utere tuo iit alienum non Icedas, which, being of universal application,

it must, of course, be within the range of legislative action to define

the mode and manner in which every one may so use his own as not
to injure others." It was further said, that, by the general police

power of a State, " persons and property are subjected to all kinds of

restraints and burdens, in order to secure the general comfort, health,

and prosperity of the State ; of the perfect right of the Legislature

to do which no question ever was, or upon acknowledged general

principles ever can be, made, so far as natural persons are con-
cerned." It may also be admitted that the police power of a State]
justifies the adoption of precautionary measures against social evils./

Under it a State may legislate to prevent the spread of crime, or

pauperism, or disturbance of the peace. It may exclude from its

limits convicts, paupers, idiots, and lunatics, and persons likely to

become a public charge, as well as persons afflicted by contagious or

infectious diseases ; a right founded, as intimdted in The Passenger
Cases, 7 How, 283, by Mr. Justice Greer, in the sacred law of self-

defence. Vide 3 Sawyer, 283. The same principle, it may also be
conceded, would justify the exclusion of property dangerous to the
property of citizens of the State ; for example, animals having con-
tagious or infectious diseases. All these exertions of power are in

immediate connection with the protection of persons and property
against noxious acts of other persons, or such a use of property as is

injurious to the property of others. They are self-defensive. ^-^

But whatever may he the nature and reach of the police power of
|

a State, it cannot be exercised over a subject confided exclusively to]
Congress by the Federal Constitution. It cannot invade the domain
of the national government. It was said in Henderson v. ^Mavor of
the City of New York, 92 U. S. 259, 272, to " be clear, frJin the
nature of our complex form of government, that whenever the statute

of a State invades the domain of legislation which belongs exclusively
to the Congress of the United States, it is void, no matter under what
class of powers it may fall, or how closely allied it may be to powers
conceded to belong to the State." Substantially the same thing was
said by Chief Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1, 210.

Neither the unlimited powers of a State to tax, nor any of its large

police powers, can be exercised to such an extent as to work a prac-

tical assumption of the powers properly conferred upon Congress by
tlie Constitution. Many acts of a State may, indeed, affect oom-
merce, without amounting to a regulation of it, in the constitutional

Rpnsp. of t-.hp. f-.frin. And \t is gnmpt.impg difflpiilf tn rlatinr^ fKo rH<;:t-;,-.r.-

tion between that which merely affects or influences and that which
regulates or furnishes a rule for conduct. There is no such difficulty

in the present case. While we unhesitatingly admit that a State

j

may pass sanitary laws, and laws for the protection of life, liberty^ I

24



370 THE LEGISLATIVE DEPARTMENT. [chap. IV.

liealtb, or property within its borders ; while it mav prevent persons

and animals suffering under contagious or infectious diseases, or con-

victs, Sec, from entering the State; while for the j)urpose of self-

protection it may establish quarantine, and reasonable inspection

laws, it may not interfere with transportation into or through the

/ State beyond what is absolutely necessary for its self-protectiou. It

mav not, under the cover of exerting its police powers, substantially

prohibit or burden either foreign or interstate commerce. Upon this

subject the cases in 92 U. S., to which we have referred, are very

instructive. In Henderson v. The Mayor, &.C., the statute of New-

York was defended as a police regulation to protect the State against

the influx of foreign paupers; but it was held to be unconstitutional,

because its practical result was to impose a burden upon all passen-

gers from foreign countries. And it was laid down that, " in what-

ever language a statute may be framed, its purpose must be determined

by its natural and reasonable effect." The reach of the statute was

far beyond its professed object, and far into the realm which is

within the exclusive jurisdiction of Congress. So in the case of Chy

Lung V. Freeman, where the pretence was the exclusion of lewd

women; but as the statute was more far-reaching, and affected other

imiiiigrants, not of any class which the State could lawfully exclude,

we iield it unconstitutional, yc itlier of tliese cases denied tlie ri^ht

ofaState_to protect herself at^Minst ]
'''n]»'^i-g r.r>iM-iftt...l nriminMl^^ or

Te\vd women, by necessary and proper laws, in the abs(;nce of legis-

lation l)v Congress, but it was ruled tliat the ri;.;lit could only aviso

Trom vital iiecessitv. and thai il ''•iMIllI
'"'^- *"' '•"Tird heyopil the

seoiie ot that necessity. Tliese cases, it is true, speak only of laws

^affecting the entrance of persons into a State; but the constitutional

doctrines they maintain are equally applicable to interstate transpor-

tation of property. They deny validity to any State legislation pro-

fessing to be an exercise of police power for protection against evils

from abroad which is beyond the necessity for its ebiercise, wherever

it interferes with the rights and powers of the Federal government.

Tried by this rule, the statute of Missouri is a plain intrusion uj)on

the exclusive domaiii of Congress. It is ncjt a quarantine law. It is

not an inspection law. It says to all natural persons, and to all

transportation companies, "You shall not bring into the State any

Texas cattle, or any Mexican cattle, or Indian cattle, between March

1 and DecemlKT 1 in any year, no matter whether they are free from

disease or not, no matter whether they may do an injury to the in-

habitants of the State or n(»t; and if you do bring them in, even for

the purpose of carrying them through the State without unloading

them, you shall Ik; subject to extraordinary liabilities." Such a stat-

ute, we do not doubt, it is btiyoiul the power of a State to enact.

^I'o hold otherwise would be to ignore one of tlie leading objects which

the (lonstitution of the United States was designed to seeure.

In coming to sucli a (:onclusi(jii, we have not overlooked the deeis-
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ions of very respectable courts in Illinois, where statutes similar to

the one we have before us have been sustained. Yeazel v. Alexander,

68 111. 254. Regarding the statutes as mere police regulations, in-

tended to protect domestic cattle against infectious disease, those

courts have refused to inquire whether the prohibition did not ex-

tend beyond the danger to be apprehended, and whether, therefore,

the statutes were not something more than exertions of police power.

That inquiry, they have said, was for the legislature, aud not for the

courts. With this we cannot concur. The police power of n. Si^^pt.p— 1

cannot obstruct fore igii commei;ce or interstate coninierce_b£ypnd the I

necessity for its exercise

;

and under color of it objects not within

its scope cannot be secured at the expense of the protection afforded

by the Federal Constitution. Aud as its range sometimes comes
very near to the iield committed by the Constitution to Congress,
it is the duty of the courts to guard vigilantly against any needless
intrusion.

Judgment reversed, and the record remanded xoith instructions to

reverse the judgment of the Circuit Court of Grundy County,
and to direct that court to award a new trial. v.y<*^ n^ /^

^^:'(^y^
KIMMISH u. BALL. ,'; IV. O^^ /^ vV ^ c/'

129 United States, 217. 1889.t^y^"'^^^o)^^i^y\'^
^

[On- certificate of division of opinion from Circuit -^urtof the ^ rr^u.
United States for the Southern District of Iowa as to the constitu-^^^ J^
tionality of § 4059 of Code of Iowa (1873) relating to liability of . . ^ . C"

owner for damages resulting from allowing cattle having the Texas ' '^
fever to run at large and spread the disease.] a vj^ /,,

Mr. Justice Field, after stating the case, delivered the opinioB''^ (l^^
of the court.

. \, y/^

In order to understand § 4059 of the Code of Iowa, it must be*' rV^^
read in connection with the preceding § 4058, to which it refers. *^\y^^M>'
It must also be known what is meant by "Texas cattle," and whattiL y^

\
influence a winter north has upon the disease called "Texas fever,"^"*^ J\ •

with which such cattle are liable to be infected. Section 4058 is 'o
^ ^

levelled against the importation of Texas cattle w^hich have not been
^

wintered north of the southern boundary of IMissouri or Kansas
Any person bringing into the State Texas cattle, unless they havaX"" ^-
been thus wintered, is subject to be fined or imprisoned. When,
therefore, § 4059 refers to the possession in the State of any " such'
Texas cattle " it means cattle which have not been wintered north.

therefore, § 4059 refers to the possession in the State of any " such' fjriyi
Texas cattle " it means cattle which have not been wintered north, ^^i^ >

as mentioned in the preceding section. It is only when they have fyO^i^^i/
not been thus wintered that apprehension is felt that they may be * /^ f)
infected with the disease and spread it among other cattle. '^^ tjrv^

^.^^^^
JU^yo;t2^
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The term "Texas cattle" is not defined in the Code of Iowa; and

whether used there to designate cattle from tlie State of Texas

alone, or, as averred by the plaintiff in error, a particular breed or

variety called Mexican or Spanish cattle, which are also found in

Arkansas and the Indian Territory, is not material for the dispo-

sition of this ca^e. Cattle coming from both of those States and
from that Territory during the spring and summer months are often

infected with what is known as Texas fever. It is supposed that

they become infected with the germs of this distemper while feed-

ing, during those months, on the low and moist grounds of those

States and Territory, constituting what are called their malarial dis-

tricts, which are largely covered with a thick vegetable growth.

These germs are communicated to domestic cattle by contact, or by
feeding in the same range or pasture. Scientists are not agreed as

tf) the causes of the malady ; and it is not important for our decision

which of the many theories advanced by them is correct. That cattle

coming from those sections of the country during the spring and
summer months are often infected with a contagious and dangerous

fever is a notorious fact; as is also the fact that cold weather, such

as is usual in the winter north of the southern boundary of ]\Iis-

souri and Kansas, destroys the virus of the disease, and thus removes

all danger of infection. It is upon these notorious facts that the

legislation of Iowa for the exclusion from their limits of these cattle,

unless they have passed a winter north, is based. See Missouri

Pacific Railway Company v. Finley, 38 Kansas, 550, 55G; also.

First Annual Report to the Commissioner of Agriculture of the

Bureau of Animal Industry for 1884, 4L'G; and Second Annual Ee})ort

of the same bureau for 1885, 310.

Section 4059, witii which we are concerned, piovides that any

person who has in his possession in the State of Iowa any Texas

cattle whicli have not been wintered north shall be liable for any

damages that may accrue from allowing such cattle to run at large

and thereby spread the disease. We are unable to ajipreciate the

force of the objection that such legislation is in conflict with the

jtaramount authority of Congress to regulate interstate commerce.

\yj,;_do not see that it has anything tojjo w ith that com merce; it is

(mlylr veiled against allowing d iseased Ti-xas cattle lield^wjth i

n

tlie Stall; to run at large ! The defendants labor under the impres-

sion that tlie validity of § 4058, which is directed against the imj)or-

taticMi into the State of such cattle imless they have been wintered

north, is before us, and tliat a consideration of its validity is nec-

essary in passing upon § 4059; but this is a mistake. Section 4058

is before us only that we may ascertain from it the meaning intended

by certain terms used in the snbsef|uent section referring to it, and

not uj)Oii any rpiestion of its constitutionality.

Nor does the case of Railroad Company r. Ifuseii, 95 I'. S. 4r.5,

upon which the defendant relies witli apparent coniideuce, have any
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bearing upon the questions presented. The decis ion in^liat_case

rested u pou the ground that no_discrimination was niade by the law_

of Missouri in the transportatioiiJoHjidden between sound cattle and^

diseased cattle; and this circumstance is prominently put forth in

the opinion.

The case is, therefore, reduced to this, whether the State may not

provide that whoever permits diseased cattle in his possession to

run at large within its limits shall be liable for any damages caused

by the spread of the disease occasioned thereby ; and upon that we do '

not entertain the slightest doubt. Our answer, therefore, to the

first question upon which the judges below differed is in the nega-

tive, that the section in question is not unconstitutional by reason of

any conflict with the commercial clause of the Constitution.

As to the second question, our answer is also in the negative.

There is no denial of any rights and privileges to citizens of other

States which are accorded to citizens of Iowa. No one can allow

diseased cattle to run at large in Iowa without being held respon-

sible for the damages caused by the spread of disease thereby; and

the clause of the Constitution declaring that the citizens of each

State shall be entitled to all privileges and immunities of citizens in

the several States does not give non-resident citizens of Iowa any

greater privileges and immunities in that State than her own citizens

there enjoy. So far as liability is concerned for the act mentioned,

citizens of other States and citizens of Iowa stand upon the sam

footing. Paul v. Virginia, 8 Wall. 168.

It follows that the judgment below must be

Reversed, and the cause remanded for a, neytX ta>la,l

"/^

^

BRIMMER V. REBMAN.

138 United States, 78. 1891. ,

Mr. Justice Harlan delivered the opinion of the^cour^s^
^^,

William Rebman was tried and convicted before a justice- of—
peace in Norfolk, Virginia, "a city of fifteen thousand inhabitants /\/^ J

or more," of the offence of having wrongfully, unlawfully, andjjY^ IK

knowingly sold and offered for sale "eighteen pounds of fresh meat, M -J

to wit, fresh, uncured beef, the same being the property of Armour^V^^
& Co., citizens of the State of Illinois, and a part of an animal that i/,

had been slaughtered in the county of Cook and State of Illinois, ' J"

a distance of one hundred miles and over from t-he said city of y^or-f^^
folk in the State of Virginia, without having first applied to and ^^^
had the said fresh meat inspected by tlie fresh meat inspectors of v j,

the said city of Norfolk, he, the said Rebman, then and there wellVy. ^

/]Cr^
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knowing that the said fresh meat was required to be inspected under

the laws of Virginia, and that the same had not been so inspected

and ai>proved as required by the act of the General Assembly of

Virginia, entitled ' An act to prevent the selling of unwholesome
meat,' approved February 18, 1890." He was adjudged to pay a fine

of §50 for the use of the Commonwealth of Virginia, and $3.75
costs; and, failing to pay these sums, he was, by order of the justice,

committed to jail, there to be safely kept until the fine and costs

were paid, or until he was otherwise discharged by due course of

law.

He sued out a writ of habeas corpus from the Circuit Court of

the United States for the Eastern District of Virginia upon the

ground that he was restrained of his liberty in violation of the Con-
stitution of the United States. Upon the hearing of the petition

for the writ he was discharged, upon grounds set forth in an elab-

orate opinion by Judge Hughes, holding the Circuit Court. 7» re

Rebman, 41 Fed. Eep. 807. The case is here upon appeal by the

officer having the prisoner in custody.

The sole question to be determined is whether the statute tinder

which Kebman was arrested and tried is repugnant to the Constitu-

tion of the United States.

y

The recital in the preamble that unwholesome meats were being

offered for sale in Virginia cannot conclude the question of the con-

formity of the act to the Constitution. "There may be no purpose,"

tliis court has said, "upon the y)art of a legislature to violate the

provisions of that instrument, and yet a statute enacted by it, under

the forms of law, may, by its necessary operation, be destructive of

rights granted or secured by the constitution;" in which case, "the

courts must sustain tho sui)reme law of the land by declaring the

statute unconstitutional and void." Minnesota v. l^arher, 136 U. S.

31.3, 319, and authorities here cited. Is the statute now before us

liable to the objection that, by its necessary ojjcration, it interferes

with the enjoyment of rights granted or secured by the Constitu-

tion ? This question admits of but one answer. The statute is, in

fffcct, a pr()hil)iti()n upon thf sale in \'irginia of beef, veal, or nuitton,

although entirely wholesome, if from animals slaughtered one hun-

dred miles or over from the place of sale. Wo say ])rohibition,

V)ecause the owner of such meats cannot sell them in Virginia until

they are insjiected there; ami being required to ])ay tlie heavy charge

of onc! cent ])er pound to tlie ins])eetor, as his compensation, he c;innot

er)m[)ete, upon equal terms, in the markets of that Commonwealth,

^ith those in the same business whose meats, of like kinds, from

animals slaughtered within less than one hundred miles from the

place rif sale, are not subjeeted to inspection, at all. Wliether there

shall l)e inspection or not, and whetlier the seller shall eoni]iensato

tlie inspector or not, is thus made to dejxnd entirely ni)on the place
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whcrft the animals from which the beef, veal, or mutton is taken,

were slaughtered. Undoubtedly, a State may establish regulations

for the protection of its people against the sale of unwholesome

meats, provided such regulations do not confli(!t with the powers con-

ferred by the Constitutiun upon Congress, or infringe rights granted

or secured by that instrument. But it may not, under the guise of

exerting its police powers, or of enacting inspection laws, make dis-

criminations against the products and industries of some of the States

in favor of the products and industries of its own or of other States.

The owner of the meats here in question, although they were fromV

animals slaughtered in Illinois, had the right, under the Constitu-

tion, to compete in the markets of Virginia upon terms of equality

with the owners oE like meats, from animals slaughtered in Vir-

ginia or elsewhere within one hundred miles from the place of sale./

Any local regulation which, in terms or by its necessary operation,

denies this equality in the markets of a State is, when applied to

the people and products or industries of other States, a direct burden

upon commerce among the States, and, therefore, void. Welton v.

Missouri, 91 U. S. 275, 281; Railroad Co. v, Husen, 95 U. S. 465;

Minnesota v. Barber, above cited. The fees exacted, under the

Virginia statute, for the inspection of beef, veal, and mutton, the

product of animals slaughtered one hundred miles or more from the

place of sale, are, in reality, a tax; and "a discriminating tax im-

posed by a State, operating to the disadvantage of the products of

other States when introduced into the first-mentioned State, is, in

effect, a regulation in restraint of commerce among the States, and,

as such, is a usurpation of the powers conferred by the Constitution

upon the Congress of the United States." Walling v. Michigan,

110 U. S. 446, 455. Nor can this statute be brought into harmony

with the Constitution by the circumstance that it purports to apply

alike to the citizens of all the States, including Virginia; for, "a

burden imposed by a State upon interstate commerce is not to be

sustained simply because the statute imposing it applies alike to the

people of all the States, including the people of the State enacting

such statute." Minnesota v. Barber, above cited; Bobbins v. Shelby

Taxing District, 120 U. S. 489, 497. If the object of Virginia had

been to obstruct the bringing into that State, for use as human food,

of all beef, veal and mutton, however wholesome, from animals

slaughtered in distant States, that object will be accomplished if

the statute before us be enforced.

It is suggested that this statute can be sustained by presuming—
as, it is said, we should do when considering the validity of a legis-

lative enactment— that beef, veal, or mutton will or may become

unwholesome, "if transported one hundred miles or more from the

place at which it was slaughtered," before being offered for sale.

If that presumption could be indulged, consistently with facts of

such general notoriety as to be within common knowledge, and of
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which, therefore, the courts may take judicial notice, it ought not to

control this ease, because the statute, by reason of the onerous nature

of the tax imposed in the name of compensation to the insiH'Ctur,

goes far beyond the purposes of legitimate inspection to determine

quality and condition, and, by its necessary operation, obstructs the

freedom of commerce among the States. It is, for all practical

ends, a statute to prevent the citizens of distant States, having for sale

fresh meats (beef, veal, or mutton), from coming into competition,

upon terms of equality, with local dealers in Virginia. As such, its

repugnancy to the Constitution is manifest. The case, in principle,

is not distinguishable from Minnesota v. Barber, where an ins])ec-

tion statute of Minnesota, relating to fresh beef, veal, mutton, lamb

and pork, offered for sale in that State, was held to be a regulation

of interstate commerce and void, because, by its necessary opera-

tion, it excluded from the markets of that State, practically, all such

meats— in whatever form, and although entirely sound and fit for

human food— from animals slaughtered in other States.

Without considering otlier grounds urged in opposition to the

statute and in support of the judgment below, we are of opinion that

the statute of Virginia, altliough avowedly enacted to protect its

people against the sale of unwliolesome meats, has no real or sub-

stantial rt-lation to ^uch yui object, but by its necessary operation,

is a regivlation V>f^ G\)^ieijcp, bey()*ta the power of the State to

i\(y r IV" ^
Judgment affirmed

.

J ^^ /" c^ >
establi

y\ 7"

LOUISTAXA BOARD

118 United States, 455. 1SS6.

^ , -^n. 'f^TsTiCE Miller delivered the opinion of the court.

y^ Thus i.s a writ of error to the Supreme Court of the State of

/i' ^l^oi^isiana.

ly©''^ ^'he i)laintifl in error was plaintilT in the State court, ami in the

^ ^ourt of original jurisdiction obtained an injunction against the

'V .Jloard of Health prohibiting it from coHecting from the plaintilfs

tlie ft-ej.f §;iO and other fees allowed by Act «»9 df tlie Legishatnre of

\.iM^J\^\\:i of 1.S.S2, for the examination which the (piarantine hiws

t the State required in regard to all vessels j)assing the station.

This decree was reversed, on appeal, by the Supreme Court of the

>5tatP, and to this judgment of reversal the present writ of error was

*/ prosecuted.

tT ^ [The first question considered is as to wlicthcr the fees prf)vided

'J^ %jit hv th^ Statute constituted a tonnage tax, and the court holds that

Yyr^ ^^^ ^j^^y.
^
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Is the law under consideration void as a regulation of commerce ?

Undoubtedly it is in some sense a regulation of commerce. It

arrests a vessel on a voyage which may have been a long on e. It

may affect commerce among the States when the vessel is coming

from some other State of the Union than Louisiana, and it may affect

commerce with foreign nations when the vessel arrested comes

from a foreign port. This interruption of the voyage may be for

days or for weeks. It extends to the vessel, the cargo, the officers

and seamen, and the passengers. Ip so far as it provides a rule by
wlijp.h tills power is exe rcisp'l, H ^air"','''*"- be ^^PUJ ed tliat it re<jnl:i,tes

commence. We do not think it necessary to enter into the inquiry

whether, notwithstanding this, it is to be classed among those police

powers which were retained by the States as exclusively their own,

and,- therefore, not ceded to Congress. For, while it may be a

police power in the sense that all provisions for the health, comfort,

and security of the citizens are police regulations, and an exercise

of the police power, it has been said more than once in this court

that, even where such powers are so exercised as to come within

the domain of Federal authority as defined by the Constitution, the

latter must prevail. Gibbons v. Ogden, 9 Wheat. 1, 210; Hender-

son V. The Mayor, 92 U. S. 259, 272; New Orleans Gas Co. v.

Louisiana Light Co., 115 U. S. 650, 661.

But it may be conceded that whenever Congress shall undertake to

provide for the commercial cities of the United States a generaU

system of quarantine, or shall confide the execution of the details of I

such a system to a National Board of Health, or to local boards, as/

may be found expedient, all State laws on the subject will be abro-/

gated, at least so far as the two are inconsistent. But, until this_is.

done, the laws of the State on the subject are valid. This follows

from two reasons

:

1. The act of 1799, the main features of which are embodied in

Title LVIII. of the Kevised Statutes, clearly recognizes the quaran-

tine laws of the States and requires of the officers of the Treasury a

conformity to their provisions in dealing with vessels affected by

the quarantine system. And this very clearly has relation to laws

created after the passage of that statute, as well as to those then in

existence; and when by the act of April 29, 1878, 20 Stat. 37, cer-

tain powers in this direction were conferred on the Surgeon-General

of the Marine Hospital Service, and consuls and revenue officers

were required to contribute services in preventing the .importation

of disease, it was provided that "there shall be no interference in/

any manner with any~ quarantine laws or regulations as they now!

exist or may hereafter be adopted under State laws," showing veryj

clearly the intention of Congress to adopt these laws, or to recognizej

the power of the States to pass them.

2. But, aside from this, quarantine laws belong to that class of

State legislation wliich, wliether passed with intent to regulate com-
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merce or not, must be admitted to have that eiTect, and which are

• valid until displaced or contravened b\- some legislation of Congress.

The matter is one in which the rules that should govern it may in

many respects be different in different localities, and for that reason

be better understood and more wisely established by the local

authorities. The practice which should control a quarantine station

on the Mississipj)i lliver, a hundred miles from the sea, may be

widely and wisely different from that which is best for the harbor of

Xew York. In this respect the case falls within the principle

which governed the cases of Willson v. Blackbird Creek jNIarsh Co.,

2 Pet. 24o; Cooley v. The Board of Wardens, 12 How. 220; Oilman
V. Philadelphia, 3 Wall. 713, 727; Pound v. Turk, 95 U. S. 459,

402; Hall V. DeCuir, 95 U. S. 485, 488; Packet Co. v. Catlettsburg,

105 U. S. 559, 562; Transportation Co. v. Parkersburg, 107 U. S.

691, 702; Escanaba Co. i'. Chicago, 107 U. S. 678.

This principle has been so often considered in this court that ex-

tended comment on it here is not needed. Quarantine laws are

so analogous in most of their features to pilotage laws in their rela-

tion to commerce that no reason can be seen why the same principle

should not apply.

We see no error in the judgment (Of the Supreme Court of Louisi-

ana, and it is V"
^ /^ Aj^rmcd.

^lu. Jl-.sticeJlB-radlpv diss^ted* ( ; t-

'V • o^ .^ ^- ^LEISY V. HARDIN.

r^*- .i r ^^ »^ 135 United States, 100. 1890,

*/ r ''^[TitH<^ction was originally brought in the Superior Court of

\ c ^ Ktwcuk, Iowa, by plaintiffs, citizens of Illinois, to recover ])osses-

sion of certain kegs and cases of beer belonging to ])laintiffs and by
them shipi)ed from Illinois into Iowa and held by tln'ir agent at

> I
Keokuk for sale in the original packages and which had been seized

', by State officers of Iowa under the prohibitory litjuor law in a

,/y^ proceeding for their condemnation and destruction. The Suj)erior

L^>y^ Court awarded to plaintiff's the return of the jiropcrty and damages
for its d('t<intion. This judgment was reversed by tlit; Supreme Court

>-^ ^,of Iowa, and by writ of error the decision was bmught here lor

-'
Mk. Cmikk JisTKK Fui.r.KK, after stating the fads, delivered the

^ n opinif>n of the court.

./^ <^ The ]»ower vested in Congress "to regulate commerce with for-

y^y eign nations, and among the several States, and witli tlie Indian

tribes," is the power to prescribe therule by wliich that conmiercc
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is to be governed, and is a power complete in itself, acknowledging
no limitations other than those prescribed in the Constitution, it

is co-extensive with the subject on which it acts and cannot be

stopped at the external boundary of a State, but must enter its

interior and must be capable of authorizing the disposition of those

articles which it introduces, so that they may become mingled with

the common mass of property within the territory entered. Gib-

bons V. Ogden, 9 Wheat. 1 ; Brown v. Maryland, 12 Wheat. 419.

And while, by virtue of its jurisdiction over persons and property

within its limits, a State may provide for the security of the lives,

limbs, health and comfort of persons and the protection of property

so situated, yet a subject matter which has been confided exclusively

to Congress by the Constitution is not within the jurisdiction of the

police power of the State, unless placed there by congressional action.

Henderson v. Mayor of 'New York, 92 U. S. 259; Eailroad Co. v.

Husen, 95 U. S. 465; Walling v. Michigan, 116 U. S. 446; Bobbins
V. Shelby Taxing District, 120 U. S. 489. The power to regulate

commerce among the States is a unit, but if particular subjects

within its operation do not require the application of a general or

uniform system, the States may legislate in regard to them with a

view to local needs and circumstances, until Congress otherwise
directs; but the power thus exercised by the States is not identical

in its extent with the power to regulate commerce among the States.

The power to pass laws in respect to internal commerce, inspection

laws, quarantine laws, health laws and laws in relation to bridges,

ferries and highways, belongs to the class of powers pertaining to

locality, essential to local intercommunication, to the progress and
development of local prosperity and to the protection, the safety and
the welfare of society, originally necessarily belonging to, and upon
the adoption of the Constitution reserved by, the States, except so

far as falling within the scope of a power confided to the general
government. Where the subject matter requires a uniform system
as between the States, the power controlling it is vested exclusively
in Congress, and cannot be encroached upon by the States; but where,
in relation to the subject matter, different rules may be suitable for

different localities, the States may exercise powers which, though
they niay be said to partake of the nature of the power granted to

the general government, are strictly not such, but are simply local

])0wers, which have full operation until or unless circumscribed by
the action of Congress in effectuation of the general power. Cooley
V. Port Wardens, 12 How. 299.

It was stated in the 32d number of the Federalist that the States
might exercise concurrent and independent power in all cases but
three: First, where the power was lodged exclusively in the Federal
Constitution; second, where it was given to the United States and
prohibited to the States; third, where, from the nature and subjects
of the power, it must be necessarily exercised by the national gov-
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ernment exclusively. But it is easy to see that Congress may assert

an authority under one of the granted powers, which would exchule

tlie exercise by the States upon the same subject of a different but

similar power, between which and that possessed by the general

government no inherent repugnancy existed.

Whenever, however, a particular power of the general government

is one which must necessarily be exercised by it, and Congress re-

. iiiains silent, this is not only not a concession that the powers re-

. .Aserved by the States may be exerted as if the specific power had not

-^ r >been elsewhere reposed, but, on the contrary, the only legitimate

Jz-li^l conclusion is that the general government intended that power

V Aishiuld not be attirmativfly exercised, and the action of the States

'Va*' a cannot be permitted to effect that which would be incompatible with

^r ^^ L*;uch intention. Hence, inasmuch as interstate commerce, consist-

j V vK/^iig in the transportation, purchase, sale and exchange of commodi-

. /%r ties, is national in its character, and must be governed by a

AiJ^ y^'imifurni system, so long as Congress does not pass any law to regu-

r v^jio late it, or a

,\ /V^ j\vill that such commerce shall be free and untrammelled. County
j^^v^jlo Lite it, or allowing the States so to do, it thereby indicates its

C ^L^>/>>f Mobile /•. Kimball, 102 U. S. GOl; Brown v. Houston, 114 U. S.

V '^/c>22, Oni ; Wabash, St. Louis, &c. Railway Co. r. Illinois, 118 U. S.

y^/j*- 557 ; Kobbins v. Shelby Taxing District, 120 U. S. 489, 493.

/y"y That ardent spirits, distilled liquors, ale and beer are subjects of

exchange, barter and traffic, like any other commodity in which a

right of traffic exists, and are so recognized by tlie usages of the com-

nuMcial world, the laws of Congress, and tlie decisions of courts, is

not denied. Being thus articles of commerce, can a State, in the

absence of legislation on the part of Congress, prohibit their impor-

tation from abroad or from a sister State ? or when imported pro-

hil)it tl;cir sale by the imjiorter ? If the im))ortation cannot be

proliibited witliout the consent of Congress, when does property im-

j)orted from abroad, or from a sister State, so become part of the

common mass of i)roperty within a Sta\e as to be subject to its un-

impeded control ? Ul-*-~ ^' i)(^^^' /w <^iO^ V

In Brown y. Marylaml, supra, the act of the State legislature

drawn in question was held invalid as repugnant to tlie prohibition

of the Constitution upon the States to lay any impost or duty upon

imports or exports, and to the clause granting the power to regulate

commerc<'; and it was laid down by tiie gn-at magistrate who jire-

Bided over this c(mrt for more than a third of a century, that the

l)oint of time when the prohibiticjii ceases and the jtowcrof the State

to tax commences is not the instant when tlio article enters the

countrv, but when tlif importer has so acted upon it that it has be-

come incorporated and mixed up with the mass of jirojierty in the

country, which ha})i)en3 when the original package is no h)nger such

in his'liands; that the distinction is obvious between a tax which

intercepts the import as an import on its way to become incorporated
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with the general mass of property, and a tax which finds the article

already incorporated with that mass by the act of the importer; that

as to the power to regulate commerce, none of the evils which pro-

ceeded from the feebleness of the Federal Government contributed

more to the great revolution which introduced the present system,

than the deep and general conviction that commerce ought to be

regulated by Congress; that the grant should be as extensive as the

mischief, and should comprehend all foreign commerce and all com-

merce among the States; that that power was complete in itself,

acknowledged no limitations other than those prescribed by the

Constitution, was co-extensive with the subject on which it acts and

not to be stopped at the external boundary of a State, but must be

capable of entering its interior; that the right to sell any article im-

ported was an inseparable incident to the right to import it; and
that the principles expounded in the case applied equally to impor-

tations from a sister State. Manifestly this must be so, for the

same public policy applied to commerce among the States as to

foreign commerce, and not a reason could be assigned for confiding

the power over the one which did not conduce to establish the pro-

priety of confiding the power over the other. Story, Constitution,

§ 10()6. And although the precise question before us was not ruled

in Gibbons v. Ogden and Brown v. Maryland, yet we think it was
virtually involved and answered, and that this is demonstrated,

among other cases, in Bowman v. Chicago & ISTorthwestern Railway
Co., 125 U. S. 465. In the latter case, section 1553 of the Code of

the State of Iowa as amended by c. 143 of the acts of the twentieth

General Assembly in 1886, forbidding common carriers to bring

intoxicating liquors into the State from any other State or Territory,

without first being furnished with a certificate as prescribed, was!

declared invalid, because essentially a regulation of commerce among!
the States, and not sanctioned by the authority, express or implied, of

|

Congress. The opinion of the court, delivered by Mr. Justice Mat-
thews, the concurring opinion of Mr. Justice Field, and the dissent-

ing opinion by Mr. Justice Harlan, on behalf of Mr. Chief Justice

Waite, Mr. Justice Gray, and liimself, discussed the question in-

volved in all its phases; and while the determination of whether the

right of transportation of an article of commerce from one State to

another includes by necessary implication the right of the consignee

to sell it in unbroken packages at the place where the transportation

terminates was in terms reserved, yet the argument of the majority

conducts irresistibly to that conclusion, and we think we cannot do
better than repeat the grounds upon which the decision was made to

rest. It is there shown that the transportation of freight or of the

subjects of commerce, for the purpose of exchange or sale, is beyond
all question a constituent of commerce itself; that this was the

prominent idea in the minds of the framers of the Constitution,

when to Congress was committed the power to regulate commerce
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ainong the several States; that the power to prevent embarrassing

restrictions by any State was the end desired; that the power was

given by the same words and in the same cLause by which was con-

ferred power to reguhite commerce with foreign nations; and that

it would be absurd to suppose that the transmission of the subjects

of trade from the State of the buyer, or from the place of production

to the market, was not contemplated, for without that there could

be no consummated trade, either with foreign nations or among the

States. It is explained that where State laws alleged to be regula-

tions of commerce among the States have been sustained, they were

laws which related to bridges or dams across streams, Avholly within

the State, or police or health laws, or to subjects of a kindred nature,

not strictly of commercial regulation. But the transportation of

passengers or of merchandise from one State to another is in its

nature national, admitting of but one regulating power; and it was

to guard against the possibility of commercial embarrassments

which would result if one State could directly or indirectly tax per-

sons or property passing through it, or i)rohibit particular jjrojjerty

from entrance into the State, that the power of regulating commerce

among the States was conferred upon the Federal Government.

"If in tlie present case," said Mr. Justice ^latthews, "the law of

Iowa operated upon all merchandise sought to be brought from

another State into its limits, tliere could be no doubt that it would

be a regulation of commerce among the States," and he concludes

that this must be so, though it apiilied only to one class of articles

of a particular kind. The legislation of Congress on the subject of

interstate commerce by moans of railroads, designed to renujve tram-

mels upon transportation between different States, and upon the sub-

ject of the transportation of passengers and merchandise, (Revised

Statutes, sections 42r)2 to 42S0, inclusive,) including the transporta-

tion of nitro-glycerine and other similar explosive substances, with

tlie proviso that, as to them, "any State, territory, district, city, or

town within the United States" should not be ])revcnted by the

language used "from regulating or from prohibiting the traffic in or

transportation of those substances between persons or places lying

or being witliin tlieir respective territorial limits, or from ])rohibiting

the intro(hiction thereof into such limits for sale, use t)r consump-

tion tlierein," is referred to as indicative of the intention of Congress

that the transportation of commodities between the States shall be

free, except wh<>re it is ])ositively restricted by Congress its(df, or

by States in particular cases by the express j)ermission of Congress.

It is said that tlio law in question was not an ins])ec.tion law, the

object of wiiich " is to improve the quality of articles ])roduced by

the labor of a country, to fit them for exportation; or, it may be, for

doinestieiiKc;" Gibbons t'. Ogden, '.) Wheat. 1, 2n:i; Turner v. Mary-

laii<l, 107 V. S. .3S, .')."); nor could it be regarded as a regulation of

qu;ir;intiiie or a sanitary provisicm for {\i*: purp(»se of protecting the
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physical health of the community; nor a law to prevent the intro-

duction into the State of diseases, contagious, infectious, or other-

wise. Articles in such a condition as tend to spread disease are

not merchantable, are not legitimate subjects of trade and commerce,

and the self-protecting power of each State, therefore, may be right-

fully exerted against their introduction, and such exercise of power
cannot be considered a regulati-on of commerce, prohibited by the

Constitution; and the observations of Mr. Justice Catron, in The
License Cases, 5 How. 504, 599, are quoted to the effect that what
does not belong to commerce is within the jurisdiction of the police

power of the State, but that which does belong to commerce is within

the jurisdiction of the United States; that to extend the police

power over subjects of commerce would be to make commerce subor-

dinate to that power, and would enable the State to bring within the

police power "any article of consumption that a State might wish to

exclude, whether it belonged to that which was drunk or to food and
clothing; and with nearly equal claims to propriety, as malt liquors

and the products of fruits other than grapes stand on no higher

ground than the light wines of this and other countries, excluded in

effect by the law as it now stands. And it would be only another

step to regulate real or supposed extravagance in food and clothing."

And Mr. Justice Matthews thus proceeds, p. 493 :
" For the purpose

of protecting its people against the evils of intemperance, it has the

right to prohibit the manufacture within its limits of intoxicating

liquors; it may also prohibit all domestic commerce in them between
its own inhabitants, whether the articles are introduced from other

States or from foreign countries; it may punish those who sell them
in violation of its laws; it may adopt any measures tending, even
indirectly and remotely, to make the policy effective until it passes

the line of power delegated to Congress under the Constitution. It

cannot, without the consent of Congress, express or implied, regu-

late commerce between its people and those of the other States of the

Union in order to effect its end, however desirable such a regulation

might be. . . . Can it be supposed that by omitting any express
declaration on the subject. Congress has intended to submit to the

several States the decision of the question in each locality of what
shall and what shall not be articles of traffic in the interstate com-
merce of the country ? If so, it has left to each State, according to

its own caprice and arbitrary will, to discriminate for or against

every article grown, produced, manufactured or sold in any State

and sought to be introduced as an article of commerce into any
other. If the State of Iowa may prohibit the importation of intoxi-

cating liquors from all other States, it may also include tobacco, or

any other article, the use or abuse of which it may deem deleterious.

It may not choose, even, to be governed by considerations growing
out of the health, comfort or peace of the community. Its policy

may be directed to other ends. It may choose to establish a S3-stem
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directed to the promotion and benefit of its own agriculture, inauu-

f'uetures, or arts of any description, and prevent tbe introduction and
sale within its limits of any or of all articles that it may select as

coming into competition with those which it seeks to protect. The
police power of the State would extend to such cases, as well as to

those in which it was sought to legislate in behalf of the health,

peace and morals of the peo]»le. In view of the commercial anarchy

and confusion that would result from the diverse exertions of power
by the several States of the Union, it cannot be supposed that the

Constitution or Congress have intended to limit the freedom of com-
mercial intercourse among the people of the several States."

^lany of the cases bearing upon the subject are cited and consid-

ered in these opinions, and among others The License Cases, 5 How.
504, wherein laws passed by Massachusetts, New Hampshire, and
Rhode Island, in reference to the sale of spirituous liquors, came
under review and were sustained, although the members of the court

who participated in the decisions did not concur in any common
ground upon which to rest them. That of Peirce ct al. v. New
Hampshire is perhaps the most ijnportant to be referred to here. In

that case the defendants had been fined for selling a barrel of gin in

2Sew Hampshire wliich they had bought in IJoston and brought coast-

wise to I'ortsmouth, and tliere sold in the same barrel and in the

same condition in wliich it was purchased in Massachusetts, but

contrary to the law of New Hampshire in that behalf. The conclu-

sion of the opinion of Mr. Chief Justice Taney is in these words, p.

5SG: "Upon the whole, therefore, the law of New Hampshire is in

my judgment a valid one. For, although the gin sold was an import

from another State, and Congress have clearly the power to regu-

late such importations, under the grant of jjower to regulate com-

merce among tlie several States, yet, as Congress has made no

regulati(jn (»n the subject, the traffic in the article may be hiwfully

regulated by the State as soon as it is landed in its territory, and

a tax imposed upon it, or a license retpiired, or the sale altogether

jjroliibited, according to the policy which the State may suppose to

be its interest or duty to pursue."

Heferring to tlie cases of Massachusetts and llhoilc Islainl, the

Chief Justice, after saying that if the laws of those States came in

collision with tlie laws of Congress authorizing the imj)ortatit)n of

spirits and distilled liquors, it would lie the duty of the court to

declare tliem void, thus continues, ]). Tui^: "It has, indeed, been

suggested, that, if a State d(!ems the traflie in ardiMit spirits to bo

injurious to its citizens, and cahnilated t(» introduei; immorality, vice

and pauperism into the State, it may constitutionally refuse to i>er-

mit its iniiif)rtation, notwithstanding the laws of Congress; and that

a State may do tliis ujwtn the sanicj ]irinci]»les that it may resist and

]>revent the introduction of disease, jiestih'Uce or pauperism from

abroad. I'-ut it must be rcmenil)er((l tliat disease, pestilence and
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pauperism are not subjects of commerce, although sometimes among
its attendant evils. They are not things to be regulated and

trafficked in, but to be prevented, as far as human foresight or human
means can guard against them. JUit spirits and distilled liq uors are

lunversaJJyiK to be subjects of ownership aiid pro])erty , and

art' ther efore subjects of exchange, barter, and traffic, like any other

coininodity in \v]iich_jLj:ight of ])roperty exists._ And Congress^

uu(terTtsgeneral power to regulate commerce with foreign nations,

may prescribe wl uitT^.i-rieleof merchandise shall be admitted and what
excluded; and may therefore admitj Qi- nntj ns i t shall <1eein best,

the importation of artlent spirits. And inasmuch as the, lawa^of

Congress authorize their im portation, no State _h_as^a-iLiglit- tiL^o-
hibit their introduction. . . . These State laws act altogether upon
the retail or dojiipsti c traffic within their respective borders . They
act upon the article after it has passed the line of foreign comm erce,

and become a part of the general mass of property in the State.

These laws may, indeed, discourage imports, and diminish the price

which ardent spirits would otherwise bring. But although a State

is bound to receive and to permit the sale by the importer of any
article of merchandise which Congress authorizes to be imported, it

is not bound to furnish a market for it, nor to abstain from the

passage of any law which it may deem necessary or advisable to

guard the health or morals of its citizens, although such law may
discourage importation, or diminish the prohts of the importer, or

lessen the revenue of the general government. And if any State

deems the retail and internal traffic in ardent spirits injurious to

its citizens, and calculated to produce idleness, vice or debauchery,

I see nothing in the Constitution of the United States to prevent

it from regulating and restraining the traffic, or from prohibiting it

altogether if it thinks proper."

The Xew Hampshire case, the Chief Justice observed, differs from
Brown v. Maryland, in that the latter was a case arising out of com-
merce with foreign nations, which Congress had regulated by law;
whereas the case in hand was one of commerce between two States,

in relation to which Congress had not exercised its power. '• But the
law of New Hampshire acts directly upon an import from one State
to another, while in the hands of the importer for sale, and is there-

fore a regulation of commerce, acting upon the article while it is

within tlie admitted juristlietion of the General Government, and sub-

ject to its control and regulation. The question, therefore, brought
up for decision is, whether a State is prohibited by the Constitution
of the United States from making any regulations of foreign com-
merce, or of commerce with another State, although such regulation

is confined to its own territory, and made for its own convenience
or interest, and does not come in conflict with any law of Congress.
In other words, whether the grant of power to Congress is of itself

a prohibition to the States, and renders all State laws upon the
25
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subject null and void." p. 578. He deehues it to appear to him

very clear, p. 579, "that the mere grant of power to tlie general

government cannot, upon any just principles of construction, be con-

strued to be an absolute prohibition to the exercise of any power over

the same subject by the States. The controlling and supreme power

over commerce with foreign nations and the several States is un-

doubtedly conferred upon Congress. Yet, in my judgment, the

State may, nevertheless, for the safety or convenience of trade, or

for the protection of the health of its citizens, make regulations of

commerce for its own ports and harbors, and for its own territory;

and such regulatious are valid unless they come in conflict with a

law of Congress." He comments on the omission of any prohibi-

tion in terms, and concludes that if, as he thinks, "the framers of

the Constitution (knowing that a multitude of minor regulations

must be necessary, which Congress amid its great concerns could

never find time to consider and provide) intended merely to make

the power of the Federal Government supreme upon this subject over

that of the States, then the omission of any prohibition is accounted

for, and is consistent with the whole instrument. The su])remacy of

the laws of Congress, in cases of collision with State laws, is secured

in the article which declares that the laws of Congress, passed in pur-

suance of the powers granted, shall be the sujireme law ; and it is only

where both governments may legislate on the same subject that this

article can operate." And he considers that the legislation of Con-

gress and the States has conformed to this construction from the

foundation of the government, as exemplified in State laws in relation

to pilots and pilotage and health and quarantine laws.

I'.ut conceding the weight j.roperly to be ascribed to the judicial

utterances of this eminent jurist, we are constrained to say that the

distinction between subjects in res])ect of which there can be of

necessity only one system or plan of regulation for the wlude coun-

try, and subjects local in their nature, and, so far as relating to

commerce, mere aids rather tlian regulations, does not ai)pear to us

to have been sufficiently recognized by him in arriving at the con-

clusions announced. That distinction has been settled by repeated

decisions of this court, and can no longer be regarded as oi)en to

re-examination. After all, it amounts to no more than drawing the

line between tlie exercise of i)Ower over commerce with foreign

nations and anif.ng the States and the exercise of pow.r ovrr ].urely

local commerce an<l local concerns.

The authority of Tcirce ?'. New Hami>shin', in S(. lar as it rests

on the vi.-w that the law of New llami.shire was valid because

Congress had made no regulation on the sul)ject, must be regardrd ;.s

having been distinctly overt]in)wn l)y the numerdus cases In reinaltrr

referred to.

The doctrine now firmly established is, as stated by Mr. Justice

Field, in I'.owman v. Chicago, &e. Kailway C(.., 125 \'
.
S. 5(»7, "that
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where the subject upon which Congress can act under its commercial

power is local in its nature or sphere of operation, such as harbor

pilotage, the improvement of harbors, the establishment of beacons

and buoys to guide vessels in and out of poit, the construction of

bridges over navigable rivers, the erection of wharves, piers and

docks, and the like, which can be properly regulated only by special

provisions adapted to their localities, the State can act until Con-

gress interferes and supersedes its authority; but where the subject

is national in its character, and admits and requires uniformity oL
regulation, affecting al ik e all the States^ such as transportation be-

tween the States, including the im])Oitntinn of goods froTn__02ie_

State into anoth er, Congress can alone act upon it and provide the.

needed regulationsr The absence of any law of Congress on the

R ulijpct is equivalent to its declaration that commerce in that matter

shall be free. Thus the absence of regulations as to interstate com -

merce with reference to any particular subject is taken as a declara -

tion_that the importation of that article into the States shall be

unrestricted. It is only after the imnortation is cnmplptpd, and the

property imported has mingled with and become a part of the gen-

its re^rulations cnn not

except so far as may be necessary to insure safety in t-,]ip. flispnsit-.inn

of tlift import unti l thus mingled."

The conclusioiri'oliows tnat, as the grant of the power to regulate

commerce among the States, so far as one system is required, is

exclusive, the States cannot exercise that power without the assent

of Congress, and, in the absence of legislation, it is left for the

courts to determine when State action does or does not amount to

such exercise, or, in other words, what is or is not a regulation of

such commerce. When that is determined, controversy is at an end.

Illustrations exemplifying the general rule are numerous.

[Many cases are cited and commented upon, which have already

been suinciently stated.]

In Mugler v. Kansas, 123 U. S. 623, it was adjudged that "State

legislation which prohibits the mj,nnj^cture of spirituous, malt,

vinous, fermented or other intoxicating liquors within_the limits of

the State, to be there sold or bartered for general use as a beverage,

cloesnot necessarily infringe any right, privilege or immunity)

secured by the Constitution of the United States, or by the amend-l

ments thereto." And this was in accordance with our decisions in

Bartemeyer v. Iowa, 18 Wall. 120; Beer Company v. Massachusetts,

97 U. S. 25; and Foster v. Kansas, 112 U. S. 201. So in Kidd v.

Pearson, 128 U. S. 1, it was held that a State statute which pro-

vided (1) that foreign intoxicating liquors may be imported into the

State, and there kept for sale by the importer, in the original pack-

ages, or for transportation in such packages and sale beyond the

limits of the State; and (2) that intoxicating liquors may be manii-

factured and sold within the State for mechanical, medicinal, culin-
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ary and sacramental purposes, but for no other, not even for the

puriMjse uf transportation beyond the limits of the State, was not an

undertaking to regulate commerce among the States. And in Eilen-

becker r. District Court of riymouth County, 134 U. S. 31, 40,

we athrmed the jutlgment of the Supreme Court of Iowa, sustain-

ing the sentence- of the district court of Tlymouth in that State,

imposing a fine of 3500 and costs, and imprisonment in jail for three

montlis, if the fine was not paid within thirty days, as a iiuiiislimcnt

for contempt in refusing to obey a writ of injunction issued by that

court, enjoining and restraining the defendant from selling or keep-

ing for sale any intoxicating licpiors, including ale, wine and beer,

in Plymouth County. Mr. Justice Miller there remarked: "If the

objection to the statute is that it authorizes a proceeding in tlie

nature of a suit in equity to suppress the manufacture and sale of

intoxicating licpiors which are by law prohibited, and to abate the

nuisance which the statute declares such acts to be, wherever carried

on, we respond that, so far as at iiresent advised, it appears to us

that all the powers of a court, whethor at common law or in chan-

cery, naay be called into operation by a legislative body for the ])ur-

pose of suppressing this objectionable traffic; and we know of no
hindrance in the Constitution of the United States to the form of

proceedings, or to tlie court in which this renied}' shall be liad.

Certainly, it seems to us to be quite as wise to use tlie processes of

the law and the powers of a court to prevent the evil, as to ]»uiiish

the offence as a crime after it has been committed."

These decisions rest upon the undoubted right of the States of the

Union to control tludr purely internal affairs, in doing wliich they

exercise powers not surrendered to tlie national government; Vtut

whenever the law of the State amounts essentially to a regulation

of commerce with foreign nations or among the States, as it does

when it inhibits, directly or indirectly, the receipt of an imported

commodity or its disposition before it has ceased to become an arti-

cle of trade between oue'State and another, or another country and
this, it comes in conflict with a power which, in this particular, has

been exclusively vested in tlie general government, and is therefore

void.

In Mugler v. Kansas, supra, the court said (p. G(>L') that it could

not "sliut out of view the fact, within the knowleilgc of all, that

the public liealth, the publie morals and the public safety may bo

endangered by the general use of intoxicating drinks; nor tlie faet,

established by statistics accessible to every one, that the idleness,

disorder, ])aui)erism and crime existing in the country are, in some
degree at lexst, traceable to this evil." And that "if in the judg-

ment of the Legislature [of a State] the manufaeture of intoxicating

liquors for the maker's own use, as a beverage, would tend to

criiqile, if it did not defeat, the effort to guard the comiuuiiilv

against the evils attending the excessive use of such litpiors, it is
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not for the courts, upon their views as to what is best and safest for

the conuuunity, to disregard the legislative determination of that

question. . . . Nor can it be said that government interferes with

or impairs any one's constitutional rights of liberty or of property,

when it determines tliat the manufacture and sale of intoxicating

drinks, for general or individual use, as a beverage, are, or may
become, hurtful to society, and constitute, therefore, a business in

whicli no one may lawfully engage." Undoubtedly, it is for the

legislative branch of the State governments to determine whether

the manufacture of particular articles of traffic, or the sale of such

articles, will injuriously atfect the public, and it is not for Congress

to determine what measures a State may properly adopt as appro-

priate or needful for the protection of the public morals, the public

health or the public safety; but notwithstanding it is not vested

with supervisory power over matters of local administration, the

responsibility is upon Congress, so far as the regulation of inter-

state commerce is concerned, to remove the restriction upon the

State in dealing with imported articles of trade within its limits,

which have not been mingled with the common mass of property

therein, if in its judgment the end to be secured justifies and re-

quires such action.

The plaintiffs in error are citizens of Illinois, are not pharmacists,

and have no permit, but import into Iowa beer, which they sell in

original packages, as described . Under our decision in Bowman v.

Chicago, &c. Kailway Co., siqxra, they had the right to import this

be""er into that State, and in the view which we have expressed they

had the right to sell it, by which act alone it would become mingled

in the common mass of property within the State. Up to that point

of time, we hold that in the absence of congressional permission to

do so, the State had no power to interfere by seizure, or any other

action, in prohibition of importation and sale by the foreign or non-

resident importer. Whatever our individual views may be as to the

deleterious or dangerous qualities of particular articles, we cannot

hold that any articles which Congress recognizes as subjects of

interstate commerce are not such, or that whatever are thus recog-

nized can be controlled by State laws amounting to regulations^

while they retain that character; although, at the same time, if

directly dangerous in themselves, the State may take appropriate

measures to guard against injury before it obtains complete jurisdic-

tion over them. To concede to a State the power to exclude, directly

or indirectly, articles so situated, without congressional permission,

is to concede to a majority of the people of a State, represented in

the State legislature, the power to regulate commercial intercourse

between the States, by determining what shall be its subjects, when

that power was distinctly granted to be exercised by the people of

the United States, represented in Congress, and its possession by the
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latter was considered essential to that more perfect Union \vliicli the

Constitution was adopted to create. Undoubtedly, there is diliiculty

in drawing the line between the municipal powers of the one govern-

ment and the commercial powers of the other, but when that line is

determined, in the particular instance, accommodation to it, without

serious inconvenience, may readily be found, to use the language of

Mr. Justice Johnson, in (Jibbons v. Ogden, 9 Wheat. 1, 238, in "a

frank and candid co-operation for the general good.''

The legislation in question is to the extent indicated repugnant

to the third clause of section 8 of Art. 1 of tlie Constitution of the

United States, and therefore the judgmentjDf the ^upreme Court of

Iowa is -^^Ka^.q.

/ T^^ersi'd and tne cause remanded for further

.X. ^^ not inconsistent tvith this opinion.^

\^cc^d\ngs

ERODES V. IOWA

170 United States, 412. 189

R. Justice White delivered the opinion of £he court

The Chicago, Burlington, and Quincy Kailroad Company was, in

y^ A 1891, a common carrier, incorporated under the laws of Illinois, and

ft. «.'^'"^[^)e rated among others a line of railway from Dallas, Illinois, to
^^ ^ liurliiigton, Iowa, and beyond said ])oint. The Burlington and West-

'^-.^ cm Railway Compuiy was, at the same date, a common carrier, incor-

r- . (. '^poraU.'d under the laws of Iowa, and operated a line of railway from

J^ _ -/-Burlington, Iowa, to Oskaloosa in that State, witli stations at inter-

jt^\ ^ening points, one of which was Brighton, in Washington County.

^ ^-^ Both of these corporations had a depot at Burlington, which they
y^ jointly used. The two carriers had, at the time stated and for years

^. jirevious thereto, between themselves joint freight tariffs, by which

^-•*'^''Ol^ransportation, under a single througli way bill, was given to mer-

i/.^ , (i>rjindise from any station on either of the lines to any station on the

^\_J-'' line of the other.

f^^^^ III August, IS'.H, the Dallas Transportation Company delivered to

the Chicago, Burlington, and (Juiiicy Kailroad at Dallas, Illinois, a

'^Ij^ wooden box stated to contain groceries (!onsigned to William Horn,

% ^,*>'l}righton, Iowa. It had been the habit of the agent of the Dallas

J^ 9'^\ c(jmpany before this date to ship intoxicating litpiors over the Clii-

f^f], eago, r.urlington, and Quincy. The box in (piestion was receipted

{f>>^u/^OT as through freight, and was billed tlirougli in accordance with the

/-^ custom alK>ve stated, wa.s taken to Burlington, Iowa, tli. re delivered

"urlington and Western company, by wliom it was carried to

rxTKK CIhay (lclJMr<-.| ii (liMHciitiiig njtinion, in wlikli .Mk. Ji;hti< K IIaki.an
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Bi-iLi;litou. On its arrival there, the package was phiced by tlie train-

uieii on the station platform, and shortly afterwards the plaintiff iu

error, who was the station agent of the Bnrlington and Western, in

the discharge of his duties opened the door of the freight house, and

moved the box into a freight wareliouse, which was about six feet

from the platform. In about an hour thereafter the box was seized

by a constable under a search warrant, on the ground that it con-

tained intoxicating liquors, which proved to be the truth, and subse-

quently the liquor was condemned and ordered to be destroyed, and

the order was executed. At the time of the seizure the freight charge

due to the railways was unpaid. It was admitted that there was noth-

ing Ml), the package to notify the receiving railway of its contents,

unless svfch knowledge can be imputed from the nature of the previ-

ous dealings of the Dallas comi)any with the railway. There was,

however, testimony showing that the railroad agent who moved the

box from the freight platform to the warehouse had reason to know or

suspect that it jcotitained liquor, since it was proven that, before the

arrival of the box at Brighton, a mail carrier called at the station and

asked for a package''consigned to William Horn, stating that one was

expected from Dallas, and that it would contain intoxicating liquor.

The plaintiff in drror was proceeded against by information before

a justice of the pea6e, charging him with the unlawful transportation

of intoxicating liquors conveyed from Burlington to Brighton, Iowa.

This prosecution was under the provisions of the statutes of the State

of Iowa, to which we shall hereafter refer. He was convicted, and

sentenced to pay a fine of $100. An appeal from this sentence was

taken to the District Court, where it was affirmed, in which court,

among other defences, it was alleged that the package in question

was not subject to the jurisdiction of the State of Iowa, because at

the time of its removal from the platform to the freight warehouse

it was in course of interstate commerce transportation. The District

Court having affirmed the conviction, an appeal was taken to the

Supreme Court of the State of Iowa, where the judgment below was

also affirmed. State v. Rhodes, 90 Iowa, 496. To this judgment of

affirmance this writ of error is prosecuted.

The sole question presented for consideration is whether the stat-

ute of the State of Iowa can be held to apply to the box in question

whilst it was in transit from its point of shipment, Dallas, Illinois,

to its delivery to the consignee at the point to which it was con-

signed. That is to say, whether the law of the State of Iowa can be

made to apply to a shipment from the State of Illinois, before the

arrival and delivery of the merchandise, without causing the Iowa

law to be repugnant to the Constitution of the United States.

[The statement of the court with reference to its previous decis-

ions in Bowman v. Chicago & Northwestern Railway, 125 U. S. 465,

and Leisy c. Hardin, 135 U. S. 100, is here omitted, as the later of

those cases, fully explaining the former, is given supra, p. .378.]
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-The fundamental right which the decision in the Bowman case

held to be protected from the operation of State laws by the Consti-

tution of the United States was the continuity of shipment of goods

coming from one State into anotlier from the point of transmission

to the point of consignment, and the accomplishment there of the

delivery covered by the contract. This protection of the Constitu-

tion of the United States is plainly denied by the statute now under

• review, as its provisions are interpreted by the court below. The

{power which it was held in the Bowman case the Slate did not pos-

Isess was that of stopping interstate shipments at the Stiite line by

Ibreaking their continuity and intercepting their course from the

(point of origin to the point of consummation. The right of a State

to exert these very powers is plainly upland by the decision rendered

below. It follows that if the ruling in the Bowman case is applica-

ble to the question here presented, it is decisive of this controveisy,

and must lead to a reversal of the judgment below rendered. TLe

claim is, however, and it was upon this ground that the court below

rested its judgment, that under and by virtue of the provisions of

the act of Congress of August 8, 1890, c. 7118, L'G St:it. 313, the ruling

in the Bowman case is no longer apposite, as the effect of the act of

Congress in question was to confer upon the State of Iowa the power

to subject to its statutory regulations merchandise shipped from an-

other State the moment it reacht'd the line of the State of Iowa, and

before the consummation of the contract of shipment by arrival at

its destination and delivery there to the consignee. And it is to this

question that the discussion at bar has mainly related, and upon

whicii a decision of the cause really depends.

It is not gainsaid that the effect of the act of Congress was to de-

prive the receiver of goods shipped from another State of all power

to sell the same in the State of Iowa in violation of its laws; but

whilst it is tlius conceded that the act of Congress has allowed the

Iowa law to attach to the property when brouglit into the State be-

fore sale, wlien it otherwise would not have done so until after sale,

on the other liand, it is contended that the act of Congress in no way

provides that the laws of Iowa should apy)ly before the consummation

by delivery of the interstate commerce transaction. To otherwise

construe the act of Congress, it is claimed, would c:nise it to give to

the statutes of Iowa extraterritorial operation, and would render the

act of Congress repugnant to tl>e Constitution of the United States.

It li:is been settled that the effeet of the act of Congress is to allow

the statutes of the several Stat<-s to operate upon jtackages of imported

lifpior before sale. In re Kiilirer, 110 U. S. ;"»
l")

Did tlie act of Congress referred to operate to attach the legisla-

tion of the State of Iowa to the goods in question the moment th«>y

reached tlie St.ite line, and before the; completion tif the art of trans-

portation, by arriving at the point of consi^MiiiiL-n t and the delivejy

there to the jimxaJ^^LUiL'" l'""l ^'"^ IMV^''-^' giie.sl.ioii
'^^

The a<'t of

Congress is as follows :
—



SECT. II. b. 3.] RHODES V. IOWA. 893

" That all fermented, distilled, or other intoxicating liquors or\^c^^

liquids transported into any State or Territory, or remaining therein t/^

/

for use, consumption, sale, or storage therein, shall, upon arrival in'^Ov rC

such State or Territory, be subject to the operation and etfect of theC^y. /{/>

laws of such State or Territory, enacted in the exercise of its police jj/^l;^

powers, to the same extent and in the same manner as thougii such > ^
'

liquids or liquors had been produced in such State or Territory, and J^ c/

shall not be exempt therefrom by reason of being introduced therein j^ v^

in original packages or otherwise." ''M^^ u

The words "shall upon arrival in such State or Territory be sub-^yvT^p^

ject to the operation and effect of the laws of such State or Terri- \jjj\ vf^

tory," in one sense might be held to mean arrival at the State line.^^xr

But to so interpret them would necessitate isolating these words^ /. ^

from the entire context of the act, and would compel a construction^^ y*^
destructive of other provisions contained therein. But this would cfT/^
violate the fundamental rule requiring that a law be construed as a^^
whole, and not by distorting or magnifying a particular word found

in it. It is clearly contemplated that the word " arrival " signified

that the goods should actually come into the State, since it is pro-

vided that "all fermented, distilled, or other intoxicating liquors or

liquids transported into a State or Territory," and this is further

accentuated by the other provision, "or remaining therein for use,

consumption, sale, or storage therein.''

This language makes it impossible in reason to hold that the law
inten(le cl that the word "arrival" should mean at the State line^

since it presupposes the coming of the goods into the State for " use,

consumption, sale, or storag-e."_ The fair inference from the enume-
ration of these conditions, which are all-embracing, is that the time

when they could arise was made the test by which to determine the

period when the operation of the State law should attach to goods

brought into the State. But to uphold the meaning of the word
" arrival," which is necessary to support the State law, as construed

below, forces the conclusion that the act of Congress in question au-

thorized State laws to forbid the bringing into the State at all. This

follows from the fact that if arrival means crossing the line, then

the act of crossing into the State would be a violation of the State

law, and hence necessarily the operation of the law is to forbid cross-

ing the line and to compel remaining beyond the same. Thus, if the

construction of the word "arrival" be that which is claimed for it, it

must be held that the State statute attached and operated beyond the

State line confessedly before the time when it was intended by the

act of Congress it should take effect.

But the subtle signification of w'ords and the niceties of verbal

distinction furnish no safe guide for construing the act of Congress.

On the contrary, it should be interpreted and enforced by the light

of the fundamental rule of carrying out its purpose and object, of

affording the remedy which it was intended to create, and of defeat-
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ing the wrong wliioh it was its purpose to frustrate. Undoubtedly
the purpose of tlie act was to enable the laws of the several States to

control the character of merchandise therein enumerated at an earlier

date than would have been otherwise the case; but it is equally un-

questionable that the act of Congress manifests no purpose to confer

ujion the States the power to give their statutes an extraterritorial

oi)eration so as to subject persons and property beyond their borders

to the restraints of their laws. If the act of Congress be construed

as reaching the contract for interstate shipment made in another

State, the necessary effect must be to give to the laws of the several

States extraterritorial operation, for, as held in the Bownum case,

the inevitable consequence of allowing a State law to forbid inter-

state shipments of merchandise would be to destroy the right to

contract beyond the limits of the State for such shipments. If the

construction claimed be upheld, it would be in the power of each

State to compel every interstate commerce train to stop before cross-

ing its borders, and discharge its freight,-lest by crossing the line it

might carry witiiin the State merchandise of the character named
covered by the inhibitions of a State statute. The force of this view

is well illustrated by the conclusions of the court below, where it is

said :
—

" Was the defendant, in the removal of the liquor, engaged in

transporting or conveying it within tlie meaning of our statute?

The language of the statute is broad enough to cover the act of de-

fendant in removing the liquor from the platform to the freight room
of the dej)Ot. He was one of the instruments necessary to complete

the act of transportation. If it be not so, then clearly he is within

the terms of the act, as he conveyed ' the litpior from one j)oiiit to

another within this State.' His guilt is not to be determined by the

distance he conveyed the package, but his conveying it any distance

was a violation of the law. With the propriety of legislation, mak-

ing such an act a crime, and with the severity of the punishment

attaoli»Ml to doing the act, we have nothing to do."

If it had been the intention of the act of Congress to j)rovide for

the stoppage at the State line of every interstate commerce contract

relating to the merchandise named in the act, such purpose would

have been easy of expression. Tlic fact that sucli ])ower was not

conveyed, and tliat, on the contrary, the language of the statute re-

bates to the receijjt of the goods " into any State or Territory for use,

consumption, sale, or storage therein," negatives the correctness of

the interpretation holding that the receipt into any State or Terri-

tory for the purposes named could n(>ver take place. Light is thrown

n|ion tlic jiurposr* and spirit of the act by another consideration. 'IMie

I'.owman case wa.s decided in l.HSS, th»! opinion in Leisy v. Hardin

wa.s announced in April, ISOO, the act under consideration w.os ap-

proved August 8, 181)0. Considering these d.ates, it is reasonable to

infer that the provisions of the act were intended by Congress to
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cause the legislative authority of the respective States to attach to

intoxicating liquors coming into tlie States by an interstate ship-

ment, onl}^ after the consummation of the sliipment, but before the

sale of the merchandise, — that is, that the one receiving mercliandise

of the character named should, whilst retaining the full right to use

the same, no longer enjoy the right to sell free from the restrictions

as to sale created by State legislation, a right which the decision in

Leisy v. Hardin had just previously declared to exist.

This view gives Aieaning and effect to the language of the act pro-

viding that such merchandise " shall not be exempt therefrom

"

(legislative power of the State) by reason of being introduced therein

in "original packages or otherwise." These words have no place or

meaning in the act if its purpose was to attach the power of the

State to the goods before the termination of the interstate commerce
shipment. The words " original packages " had, at the time of the

passage of the act by the decisions of this court, acquired with refer-

ence to the construction of the Constitution a technical meaning,

signifying that the merchandise in such packages was entitled to be

sold within a State by the receiver thereof, although State laws

might forbid the sale of merchandise of like character not in such

packages.

It follows from this conclusion that as the act for which the plain-

tiff in error was convicted, and which consisted in moving the goods

from the platform to the freight warehouse, was a part of the inter-

state commerce transportation, and was done before the law of Iowa
could constitutionally attach to the goods, the conviction was erro-

neous, and the judgment below is, therefore, Reversed}

SCHOLLENBERGER v. PENNSYLVANIA.

171 United States, 1. 1898.

The plaintiffs in error were indicted for and convicted of[ a viola-

tion of a statute of Pennsylvania prohibiting [the sale of oleomar-

garine]. The act was passed on the 21st of May, 1885, and is to be'

found in the volume of the laws of Pennsylvania for that year, page/^"

22. It provides as follows :

"That no person, firm, or corporate body shall manufacture out oi

any oleaginous substance or any compound of the same, other than^^j^ L/

that produced from unadulterated milk or of cream from the same, r .,1}

any article designed to take the place of butter or cheese produced\r^ ^ J .

1 Mr. JrsTicE Gray rendered a disseutiug opinion, in which Mr. Justice HaB'

LAN and Mr. Justice Brown concurred.

§0-
^
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. Yr ufoiii pui'e unadulterated milk, or cream from the same, or of anv
' lf"|iiiiit:inon or adulterated butter or cheese, nor shall sell or offer for

s:^^, or have in his, her or their possession with intent to sell the

[lamias an article of food."

'^ J^ ^tK violation of the act is made a misdemeanor and imnishable by

4A 4^^"^' ^^'^^ imprisoniuent.

^
i^ iJ

[^'^^*'" ^^'® special verdict of the jury it appeared, briefly, that

jK ,
Ir^SchoUenberger was the agent in Pennsylvania for the sale of oleo-

J' ^ margarine in behalf of the manufacturer thereof at Providence, R. I.

;

^ A- that the manufacturer and the agent had complied with the provi-
'^ //"sions of the act of Congress of Aug. 2, 1S8G, referred to in the

(/opinion, the agent having paid to the United States collector a tax

imposed by that act; and that a tub containing forty pounds of

y,-* oleomargarine, packed, stamped and branded as required by that

act was shipped by the manufacturer to the agent and was sold by
the latter as a wliolesale dealer, in the same form, to a purchaser

thereof as an article of food.]

Upon this special verdict the trial court directed judgment to be

entered for the defendant. The case was taken by the Common-
wealth to tlie Supreme Court of the State, where, after argument,

the judgment was reversed and judgment was entered in favor of

the Commonwealth, and the record remanded that sentence miglit be

imposed by the court below. The i)laintiffs in error have brought

these judgments of cuuviction before this court for review by virtue

of writs of error.

Tlie oi)inion of tlie Sujireme Court of the State is to be found re-

ported under the name of Commonwealth v. I'aul, in 170 l*enn. St.

2S4.

Mij. JisTici; Pi:( KiiAM, after stating the facts, delivered the opin-

ion of the court. CL

The Supreme Court of the State upheld the statute upon the ground

that it was a h'gitimate exercise of the jiolice power of the State not

inconsistent with the right of the owner of the product to bring it

witliin the State in appropriate ])ackages suitable for sale to the

wlioh'sale dealer and not intended fur sale at retail by the imi)orter

to the consumer, and that in the cases under consideration the pack-

ages were not wliolesale original packages and their sale amounted to

a mere retail trade.

UjKjn tlie first ground for sustaining the conviction in these cases

the argument uijon the i)art of the (Commonwealth runs somewhat as

follf»w8: It may l)e admitted that actually pure oleomargarine is not

dangerous to the public health, but whether it be ])ure depends upon

the method ftf its manufacture, and its jiurity cannot be ascertained

by any superlici.-il exaniin.ition, and any certain and effective sujier-

vision of the methotl of its manufacture is impossible. It is manu-

factured to imitate in its aitiiearance butter, with a view to deceiving
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the ultimate consumer as to its character, and tliis deceptiuu ^;,uiiiuo i

be avoided by coverings, babels or marks upon the product; theJL^

legislature of Pennsylvania was therefore so far justified in protect-

ing its citizens against oleomargarine by prohibiting its sale; that

the legislation in question does not discriminate in favor of thej

citizens of Pennsylvania or in any manner against any particularj

State or any particular manufacturer of the article, and, as there is

nothing in the case tending to prove the contrary, it must be as-

sumed that the legislation was enacted in good faith for the protec-

tion of the health of the citizens and for the prevention of dece})tion,\V
JQ

and as such legislation did not hamper the actual transportation of br^^
merchandise, the statute must be held to be within the power of the,. ^

|

legislature to enact, and is therefore valid; at all events, the StuteAT i
^

has a riglit in cases of newly invented food products to determine :}/^ A,

for its citizens the question whether they are wholesome and non-''^ i^

deceptive, and that oleomargarine is one of that class of products, ,(A^ a/

and is necessarily subject to the right of the State either to regulate --t- ^ i

or absolutely to prohibit its sale. Y^
In the examination of this subject the first question to be consid^\/^^\ . -^

ered is whether oleomargarine is an article of commerce ? No f! ^,J^
affirmative evidence from witnesses called to the stand and speaking'*^^^^
directl}^ to that subject is found in the record. We must determine ir^ »/
the question with reference to those facts which are so well and L,

universally known that courts will take notice of them without par-

ticular proof being adduced in regard to them, and also by reference i- . >a

to those dealings of the commercial world which are of likef iAr^Jl.

notoriety.
^ _ ^Any legislation of Congress upon the subject must, of course, beM^ jJ>i

regarded by this court as a fact of the first importance. If Congress>(^/A^ \

has affirmatively pronounced the article to be a proper subject of .a.'^^^^^

commerce, we should rightly be inflAienced by that declaration. By >f
reference to the statutes we discover that Congress in 18S6 passed.,,x''''^A .'

"An act defining butter, also imposing a tax upon and regulating tlieN'^^^^"'^ /

manufacture, sale, importation and exportation of oleomargarine." L^ \

Act of August 2, 1886, c. 840, 24 Stat. 209. In that statute we find4^^^
jj

that Congress has given a definition of the meaning of oleomargarine /(^ / , |r

and has imposed a special tax on the manufacturers of the article, i fr^*"/'

on wholesale dealers, and upon retail dealers therein and the provi- ^ fV

sions of the Revised Statutes in relation to special taxes are, so far^ ^ ^
as applicable, made to extend to the special taxes imposed by the I L^/^^
third section of the act, and to the persons upon whom they are i'li-" jL>

posed. Manufacturers are required to file with the proper coWectoT^^'^^J'^
of internal revenue such notices, and to keep sucli books and conduct ^^

»*

their business under such supervision as the Commissioner of Inter- ^^.fJ^ ' I

nal Revenue, with the approval of the Secretary of the Treasury, /y^
may by regulation require. Provision is made for the packing of *

iii/-

oleomargarine by the manufacturer in packages containing not lessr^

U^ rv^lA U-^d-^/lx, 'x^fiSJi-^^^^^-^ W^ D-v>-5 "Ua9 |-vU1 ^
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^^^^au ten pounds and marked as prescribed in the act, and it pro-

vides that all sales made by manufacturers of oleomargarine and

p^.* 'wholesale dealers in oleomargarine sliall be in the original stamped

-^ jjv>^kag<'S. A tax of two cents per pound is laid upon oleomargarine,

^
. ^Sx> be piid by the manufacturer, ami the tax levied is to be repre-

fr sented by coupon stamps. Oleomargarine imported from foreign

t] countries is taxed, in addition to the import duty imposed on the

Jj same, an internal revenue tax of fifteen cents per pound. Provision

</-> Is made for warehousing, and a penalty imposed for selling tlic oleo-

^' ^^inargarine thus imported if not properly stamped. Provision is also

^ , . made for the appointment of an analytical chemist and microscopist

^1 ^^y t^'e Secretary of tlie Treasury, and such chemist or microscopist

f^\ may examine the different substances which may be submitted in^ contested cases, and the Conimissiuner of Internal Revenue is to

decide in such cases as to the taxation, and his decision is to be

final. The Commissioner is also empowered to decide " whether any

substance made in imitation or semblance of butter and intended for

human consumption, contains ingredients deleterious to the public

health; but in case of doubt or contest his decisions in this class of

cases may be appealed froui to a board hereby constituted for the

purpose, composed of the Surgeon General of the Army, the Sur-

geon General of the Navy and the Commissioner of Agriculture, and

the deeisions of this board shall be final in the premises.'' Provi-

sion is also made for the removal of oleomargarine froin the place

of its manufacture for export to a foreign country without payment

of tax or affixing of stamps thereto, and there is a })enalty denounced

against any jiersoji engaged in carrying on the business of oleonuir-

garine who should defraud or attempt to defraud the United States

of the tax.

This act shows that Congress at the time of its passage in ISSG

recognized the article as a proper subject of taxation and as one

which was the subject of traffic and of exportation to foreign coun-

tries and of importation from such countries. Its manufacture was

recognized as a lawful pursuit, and taxation was levied upon the

manufacturer of the article, upon the wholesale and retail dealers

therein, and also ui)on the article itself.

Ujion all these facts we tliink it aii[tarent that oh-omargnrine has

become a pro[)er subject of commerce among the States and with for-

eign nations.

The general rule to be deduced from the docisinns of tliis court

is that a lawful article of commerce cannot be wholly excluded from

im[)ortation into a State from another State where it was mannfac-

. tured or grown. A State has ])ower to regulate the introduction of

any article, including a food product, so as to insure ]mrity of the

article impfirted, but such police jiower does not include the total

exclusion even of an article of food.
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We do not think the fact that the article is subject to be adulter-

ated by dishonest persons, in the course of its manufacture, with
other substances, wliich it is claimed may in some instances become
deleterious to health, creates the right in any State through its legis- •

lature to forbid the introduction of the unadulterated article into the
State. The fact that the article is liable to adulteration in the
course of manufacture, and that the aiticles with whicli it may be
mixed may possibly and under some circumstances be deleterious to

the health of those who consume it, is known to us by means of
various references to the subject in books and encyclopaedias, but
there was no affirmative evidence offered on the trial to prove the
fact. From these sources of information it may be admitted that
oleomargarine in the course of its manufacture may sometimes be i,

adulterated by dishonest manufacturers with articles that possibly U^C
may become injurious to health. Conceding the fact, we yet deny\(A^M>^(
the risrht of a State to absolntplv nrnliihit-. I-.Itp int-.vnrln<^fin7i ^rifln'n ifol ' '.nM i ;the right of a State to absolutely prohibit the introduction within its! J/' J^.
borders of an article of commerce, which is not adulterated andl^J^J/^
whi(di in its pure state is healthful, simply because such an article/ .^(Y^ (^

It is claimed, however, that the very statute under consideration
has heretofore been held valid by this court in the case of Powell v.

Pennsylvania, 127 U. S. 678. That case did not involve rights
arising under the commerce clause of the Federal Constitution. The
article was manufactured and sold within the State, and the question
was one as to the police power of the State acting upon a subject
always within its jurisdiction. The plaintiff in error was convicted
of selling within the Commonwealth two cases containing five pounds
each of an article of food designed to take the place of butter, the
sale having taken place in the city of Harrisburg, and it was part of
a quantity manufactured in and, as alleged, in accordance with the
laws of the Commonwealth. The plaintiff in error claimed that the
statute under which his conviction was had was a violation of the
Fourteenth Amendment to the Constitution of the United States.
This court held that the statute did not violate any provision of that
Amendment, and therefore held that the conviction was valid.
'rhe_Powpn p.n.sa-£lu1 nnf p,nd conhl not, involve the rights of an

importer under the cnmmprPP o]^]]]^^, The riglit of aState to eiiact

laws in relation to the admin istration of its internal affnTvs i s one
tHTng, and the rvjht of a State la_j)revent j;iieJjitroduction~w ithin
ftslTmits of an artic le of comnierce is another an d a totally d i ffereii

t

tbing. Legislation which has its effect wholly wTthin the State and
upon products manufactured and sold therein might be held valid
as not in violation of any provision of the Federal Constitution,
when at the same time legislation directed towards prohibiting the

^
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iraportntion within the State of tlie same article manufactured out-

siile of its limits might be regarded as illegal because in violation of

the rights of citizens of other States arising under the commerce

clause of that instrument.

Nor is the question determined adversely to this view in the case

of riumley v. Massachusetts, 155 U. S. 4()2. The statute in that

case prevented tl»e sale of this substance in imitation of 3-ellow

butter produced" from pure unadulterated milk or cream of the same,

and the statute contained a proviso that nothing therein should be

"construed to prohibit the manufacture or sale of oleomargarine in

a separate or distinct form and in such manner as will advise the

consumer of its real character, free from coloration or ingredients

that cause it to look like butter." This court held that a conviction

under that statute for having sold an article known as oleomargarine,

not produced from unatJulterated milk or cream, but manufactured

in im if (if ion of ijelhno buffer jwodnced from pure vnadulffrafcd milk

or cream, was valid. Attention was cjilled in t lie oiiiiiioii to tlx*

fact that the statute did'liot prohibit the manufaT-ture or sale_o_f jUl

oleom aTgarine,"Tju"t onl}' such as was colored in imitation of yejjua^

butter produced from unadulteratednpTTk or cieam of such niilk^ If

free from coloration or ingredient that caused it to look like butter,

the riglit to sell it in a separate and distinct form and in such man-

ner as would advise the consumer of the real character was neither

restricted nor prohibited. The court held tliat under the statute the

party was only forbid<len to practise in such matters a fraud upon

the general i)iiblic; that the stutute seeks tosiipj)ress false pretences

and to promote fair dealing in the sale of an article of food, and tliat

it compels the sale of oleomargarine for what it really is by prevent-

ing its sale for what it is not; that the term "commerce among the

States " did not mean a recognition of a right to ]»ractise a fraud

upon the puldic in the sale of an article even if it iiad become the

subject of trade in different parts of the country. It was said tliat

the Constitution of the United States did not take from the States

the power of preventing deception and fraud in the sale within

their respective limits of articles, in whatever State manufactured,

and that that instrument did not secure to any one the ))rivilege of

committing a wrong against society.

[Commonwealth r. Schollenberg, 15(5 I'enn. St. I'Ol, and the

opinion of the Pennsylvania court in the present case are consideriHl,

and various cases, nu>st of them already given or discussed, an*

cited and commented upon.]

\ We are not aware of any such distinction as is attenqited to be

wlrawn by the court below in these cases between a sale at wliolesale

Ito individuals engaged in the wholesale trade or one at retail to the

roiiHuuier. IIr)w small may \)i\ an original jiaekage it is not neccs-

.s;irv to here def t-niiiiie. We (l(j say that a Sale of a ten pound pack-
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age of oleomargarine, manufactured, packed, marked, imported and \
sold under the circumstances set forth in detail in the special ver- |

diet, was a valid sale, although to a person who was himself a con- I

sumer. \Ve_do_not say or intimate that this right of sale extended /

beyond the first sale by the importer after its arrTvaT within the f

^tate^ Waring v. The JVIayor, 8 WalTlloTl^. The importer
had tlie right to sell not only personally, but he had the right to
employ an agent to sell for him. Otherwise his right to sell would
be substantially valueless, for it cannot be supposed that he would
be personally engaged in the sale of every original package sent to
the different States in the Union. Having the right to sell through
his agent, a sale thus effected is valid.

The right of the importer to sell cannot depend upon whether the
original package is suitable for retail trade or not. His right to
sell is the same, whether to consumers or to wholesale dealers in
the article, provided he sells them in original packages. This
does not interfere with the acknowledged right of the State to use
such means as may be necessary to prevent the introduction of an
adulterated article, and for that purpose to inspect and test the
article introduced, provided the State law does really inspect and
does not substantially prohibit the introduction of the pure article
and thereby interfere with interstate commerce. It cannot for the
purposeof preventing the introduction of anjuipurejir^^dyntm;^^
artKileaBsoIutely prohibitjhe intr.oduction^^Fthat wHch is pure and
wholesome. The act of tlie Legislature of Pennsylvania, under'
consideration, to the extent that it prohibits the introduction of
oleomargarine from another State and its sale in the original pack-
age, as described in the special verdict, is invalid.

The jtidgments are therefore reversed and the cases reynanded to

the Supreme Court of Pennsylvania for further proceedings
not Inconsistent with this opinion."^

1 Mr. Justice Gray delivered a dissenting opinion, in which Mr. Justice Har-
lan concurred.

In Collins v. New Hampshire, 171 U. S. 30 (1898), which was argued with the
case above, the question was whether a State statute requiring ali^oleomargarine sold
in the State to be colored pink was valid as to sales in original packages. The court
said (through the same justice who delivered the prevailing opinion in the case above,
and with the same dissent) :

—
" We think this ca.se comes within the principle of the cases just decided rciiarding

the statute of tiie Commonwealth of PeniLsylvania prohibiting the introduction of
oleomargarine into that Commonwealth. This statute is in its practical effect proliil)-
itory. It is clear that it is not an inspection law in any sense. It provides for no
inspectitJii, and it is apparent that none was intended. The act is a mere evasion of
the direct prohiljition contained in the Pennsylvania statute, and yet if enforced the
result, within the State, would be quite as positive in the total suppression of the
article as is the case with the Pennsylvania act.

" In a ca.se like this it is entirely plain that if the State has not the power to absol-
utely prohibit the sale of an article of commerce like oleomnrgarine in its pure state,
it has no power to provide that such article shall be colored, or rather discolored by

26
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„ ^ I />/ I iK cu'^ Federal Tax on Exports.

-t*^ . \/ 'J \ T^ PACE y. BURGESS.

\ - ^ -^ 'J' 92 United States, 372. 1875.

c^^i^^tL/I 1 [Tnts action was brought iu the United States Circuit Court for

y M "Vrigii'ia to recover from defendant as United States collector of inter-

X^-^ /v/'^Ji^l revenue the amount paid to him by plaintiff for stamps rec^uired

^ 'by statute of the United States to be attixed, and which were affixed

- \ . to packages of manufactured tobacco intended for exportation.

' (^A \ t^udgment was for defendant and plaintiff took a writ of error.]

Justice Bradley delivered the opinion of the court.

<(/

e^-K-

The plaintiff contends that the charge for the stamps required to be

placed on packages of manufactured tobacco intended for exportiition

was and is a duty on exports, within the meaning of that clause in

/** iv'the Constitution of the United States which declares that "no tax

b,*- ^or duty shall be laid on articles exported from any State." But it is

/t>^ miiiiil't'!;t tliat such was n<)t its cluiracter or object. The stamp was^

-, intendeil for no other ])urpose than to separate aiicTiilcnUtj^

C^ \ tobacco which theniauufactTu-er desirecl to expoi'tTand''>
. ^^

%r f i4teiid of taxing it, to relieve it from the taxation to which ^ther
" toTjacco was sul)jt'ctt'(l. "It was a means devised to prevent fraud,

14/ yiunT^t'cuvii the faitlitul carrying out of the declared intent with

^ 'fy^ regard to the tobacco so marked. The payment of twenty-five cents

y/^ or of ten cents for the stamp used was no more a tax on tlie export

e -/rtian was tlie fee for clearing the vessel in which it was transported,

'^. 7, or for making (mt and certifying the manifest of the cargo. iii_liiii;s./0

^^ I no proportion whatever to tlie (luantity or value of the pack age _ou ^
jj "y wTiicli it was anixciT These were unlimited, except by the discretion

y^ ' of the exporter or the convenience of handling. The large amount

I^V/ 4/ a'Miiif; a foreign siilmtaiuo ti) it, in tho inamifr (liscrilx-il in the statute. I'ink is not

\
^'' J.thf roiur of oli-oinar^^arine in its natural state. 'Ilio act nccossitatfs and proviiles for

A V'^a<liiliiTali>in. It enforces upon tlie iin|iorter the necessity of aililiiif,' a foreign sul>-

^ htiihcct to liis article, wliich is therehy rendered unsalaltle, in ordir that he may he

jHTiniiled lawfully to sell it. If enforced, the result could lie foretold. To color the

Hnl»»*t;incc as provided for iu the statute naturally excites a jirejudice and Htrenf^lheiiB

a repn(fnance uji to the jHiint of a pohitivc and alisuluU" refu.sal to purchn.so tln« article

at aiiv price. '1 he ilirect and necessary result of a statute must l»o taken into cou-

Biijenition when deciding; Ju«to its validity, even if that result is not in so many words

eitler enacted or distinctly jtrovided for. In whatever lan/^uafje a statute may he

framed, its pnr|M>ite must lie determined hy its natural ami reasonalile effect. Ileiider-

•on I-. Mayor of .New York. 'J2 IT. S. 25'J ; Morpm's Steamship Co. v. Lituisiana, 118

r, S. 4.^.^. at 402. Alihouuh under the wording of this siatute the importer is per-

mitted to wdl oleomargarine freely and to any extent, provided lu< ( oh.rs it pink, yet

the (x-rmission to sell, when acconijianied liy the imposition <if a condition which, if

cumplied with, will efTi-ctually jirevenl any Bale, anjounts in law to a prohiliition."
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paid for such stamps by the plaintiff only shows that he was carrying

on an immense business.

The evidence given to show that the original cost of the stamps
was never less than the amount paid for them by the manufacturers

is entitled to very slight consideration. The cost of the paper, ink,

and printing, formed but a small part of the expense of those ar-

rangements which were necessary in order to give to the exporter the

benetit of exemption from taxation, and at the same time to secure

the necessary precautions against the perpetration of fraud. We
know how next to impossible it is to prevent fraudulent practices

wherever the internal revenue is concerned ; and the pretext of in-

tending to export such an article as manufactured tobacco would open
the widest door to such practices, if the greatest strictness and pre-

caution were not observed. The proper fees accruing in the due
administration of the laws and regulations necessary to beobserved
to protect_the government from imposition and fraud likely to be
committed under pretence of exportation~"are in no sense a duty on
exportation. They are simply the compensation given for services

properly rendered^_ The rule by which they are estimated may be an
arbitrary one; but an arbitrary rule may be more convenient and less

onerous than any other which can be adopted. The point to guard
against is, the imposition of a duty under the pretext of fixing a fee.

In the case under consideration, having due regard to that latitude of

discretion which the legislature is entitled to exercise in the selection

of the means for attaining a constitutional object, we cannot say that
the charge imposed is excessive, or that it amounts to an infringe-
ment of the constitutional provision referred to. We cannot say
that it is a tax or duty instead of what it purports to be, a fee or
charge, for the employment of that instrumentality which the cir-

cumstances of the case render necessary for the protection of the
government.

One cause of difficulty in the case arises from the use of stamps as
one of the means of segregating and identifying the property intended
to be exported. It is the form in which many taxes and duties are
inj posed and liquidated ; stamps being seldom used, except for the
mirpose of levying a duty or tax. But we must regard tilings rathen
tluui names. A stamp mny hp. nspdjli^rl^ ^n 1^\^ case before us. we
tljTnkJtJglujSiiilj for quite n difFprf'jit,4)urpose from that of imposing a
tax or duty

; ijideed, it is used for the very contrary purpose,— that
of securing exemption from a tax or duty. The stamps required by
recent laws to be affixed to all agreements, documents, and papers,
and to different articles of manufacture, were really and in ti'uth

taxes and duties, or evidences of the payment of taxes and duties,
and were intended as such. The stamp required to be placed on
gold-dust exported from California by a law of that State was clearly
an export tax, as this court decided in the case of Almy v. The State
of California, 24 How. 169. In all such cases, no one could entertain

a4
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a reasonable doubt on the subject. The preseut case is different, ai;d

must be judged by its own ciieunistauces. The sense and reason of

the thing will generally determine the character of every case that

can arise.

The court being of opinion that the charge for the stamps in this

case was not a tax or duty within the meaning of the clause of the

Constitution referred to, it is uiniecessary to examine the other ques-

tions that were discussed in the argument of the cause.

Judgment affirmed.

d. State Tax on Imports or Exports.

BROWX V. MARYLAND.

12 Wheat. 419 ; 7 Curtis, 262. 1827.

t- [See page 303, supra.']

\r

ALMY V. CALIFORNIA.

24 Howard, 1G9. 1860.

\j, ^[R. Chief Justick Tankv delivered the opinion of the court.

)fj
The only question in this case is upon the constitutionality of a

^
JL/^..

^a\v of California, imposing a stamp tax upon bills of lading.

^
'Y' By an act passed by the Legislature of that State to provide a

\fJ revenue for the support of the Government from a stamp tax on cer-

L/ (i^ taijU instruments of writing, among other instruments mentioned in

,V/f tUc law, a stamp tax was imposed on bills of lading for the transpor-

ition from any point or place in that State, to any point or ])lace

without the State, of gold or silver coin, in whole or in part, gold-

dust, or gold or silver in bars or other form ; and the law requires

that there shall l)e attached to tlie bill of lading, or stamped thereon,

a stamp or stamps, expressing in value the amount of such tax or

duty.

By a previous law ujjon the same subject it was made a misde-

meanor, ])unisliabh; by line, to use any j)aj)er witliout a stamp, where

the law required stamped paper to be used.

After the passage of these acts, Almy, the plaintifT in error, being

the master of the ship " Ratler," then lying in the port of San Fran-

cisco, and bound to N'ew York, received a quantity of gold-dust for

transportation to New York, for which he signed a bill of hiding

upon unstamped pai)er, and without having any stamp attached to it.

For this disobedience to the law of (California Ik; was indicted in tho

Court of Sessions for a misdemeanor, and at the trial the jury found
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a special verdict setting out particularly the facts, of which the above

is a brief summary ; and upon the return of the verdict the counsel

for the defendant moved for a judgment of acquittal upon the ground

that the law of California was repugnant to the Constitution of the

United States. But the Court decided that the State law was not

repugnant to the Constitution of the United States, and adjudged that

Aluiy should pay a fine of $100 for this offence. And the Court of

Sessions being the highest court of the State which had jurisdiction

of the matter in controversy, this writ of error is brought to revise

that judgment.

[The Court states tljfi case of Brown v. Maryland.]

So in the case before us., If the tax was laid on the gold or silver

exported, every one would see that it was repugnant to the Constitu-

tion of the United States, which in express terms declares that " no

State shall, without the consent of Congress, lay any imposts or

duties on imports or exports, except what may be absolutely neces-

sary for executing its inspection laws."

But a tax or duty on a bill of lading, although differing in form

from a duty on the article shipped, is in substance the same thing;

for a bill of lading, or some written instrument of the same import,

is necessarily always associated with every shipment of articles

of commerce from the ports of one country to those of another.

The necessities of commerce require it. And it is hardly less neces-

sary to the existence of such commerce than casks to cover tobacco,

or bagging to cover cotton, when such articles are exported to a for-

eign country ; for no one would put his property in the hands of a

ship-master without taking written evidence of its receipt on board

the vessel, and the purposes for which it was placed in his hands.

The merchant could not send an agent with every vessel, to inform.

the consignee of the cargo what articles he had shipped, and prove

the contract of the master if he failed to deliver them in safety. A
bill of lading, therefore, or some equivalent instrument of writing, is

invariably associated with every cargo of merchandise exported to a

foreign country, and consequently a duty upon that is, in substance

and effect, a ^luty on the article exported. And if the law of Califor-

nia is constitutional, then every cargo of every description exported

from the United States may be made to pay an export duty to thie

State, provided the tax is imposed in the form of a tax on the bill of

lading, and this in direct opposition to the plain and express pro-

hibition in the Constitution of the United States.

In the case now before the Court, the intention to tax the export

of gold and silver, in the form of a tax on the bill of lading, is too

plain to be mistaken. The duty is imposed only upon bills of lading

of gold and silver, and not upon articles of any other description.

And we think it is impossible to assign a reason for imposing the

duty upon the one and not upon the other, unless it was intended to

lay a tax on the gold and silver exported, while all other articles were



406 THE LEGISLATIVE DEPAKTMEXT. [CIIAP. IV.

exempted from the charge. If it was intended merely as a stamp
duty on a particular description of paper, the bill of lading of any
other cargo is in the same form, and executed in the same manner
and for the same purposes, as one for gold and silver, and so far as

the instrument of writing was concerned, there could hardly be a
reason for taxing- one and not the other.

In the judgment of this Court the State tax in question is a duty

upon the export of gold and silver, and consequently repugnant to

the clause in the Constitution hereinbefore referred to; and the

judgment of the Court of
^
Sessions mus|; therefo

^

J Mr. Justice Blatchkokd

e^rersed.v /

^

vered the opinron c^f tne court. ^ ^ i^ <

A [The case as set out in the opinion may be thus briefly stated i "^ ' > .-

P'^ Turner was indicted in the State court for violating a State statute^ ^ /C

}/ relating to inspection of tobacco exported out of the State. Having ^ V
c/* X}/ been convicted, and the conviction having been attinned in the Statey \c>^

^ . Court of Appeals, he prosecuted a writ of error to this court.] 1 ^
^

^^^ The Legislature of the State of Maryland, from the earliest his^X A,

r . ^, -tory of the colony and since the formation of the State government, "

/ y- has made the inspection of tobacco raised in that State comj)ulsory.

jy tr" tThat inspection has included itiany features, and has extended to the

\.
,
^^form, size, and weight of the })ackages containing the tobacco, as well as

\ or to the quality of the article. Fixing thejtlentity and weight of tobae^fl

J^egod to have been grown in the State^and th us prescrvi]^^ the repu-

aTion~otf^the arti(de in markets outside of the State, isjj^l(",ntini:Lt p>

jtV^ ])art ofrlnspectui^i JiLW.s^n(l^th£ m^ns jirescribed tlierefor in the stat-

y utt^iii Quest[on_j}aturaily^j^o'HIH^ to tiiat en d. Sucii p rovisions, aa -m
^

y <^art:^f_iriispprt.inn laws, are as proper jis ])rovisions for_iiisj]jji; t i n g jjk

~\f^ q uail ty_ ; andjt cannot he said that the absence of the latter ])r()visi()ns,

(/' i<^n reSjK^ct_to any ])artieular class of toljaceo, necessan h eause s ilie

*^ 'Laws containing the former jjrovisions to cease to be mspeetion laws.

It Is easy to secTIiat the use of the precaution ot weighing andlnarking

"tthe weight on the hogshead and recording it in a book is to enable it

i [k'^ to be determined at any time whether tiie contents have been di-

**{ , ,^ minished subse(|uently to the original paeking, by comparing a new

M

U^
^ t

^ weight with tlie original marked weight, or, if tlie markeil weight be

X,. , altercfl, with the weight ent<'red in tlie warehouse book. The things re -

L^ q uired to be ilone in respect to tlu; hogshead of tobacco in the present

1/ t/^ easp, aside from any ins peetion of ( l uality, are to be done to
]
)re]iare, \.

^ fjr, and (it thi- liogslirjul, as a imit, contain i ng the tobacco, for ex portation, \
-

/ -li/" arid for becoming an article of foreign commerce or commerce amoim
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the States, and are to be done before it becomes such an article.

They are |)roperly parts of jnsppp.tio ii laws , witliin the definition

SJven by this court in Gibbons v. Ogden, 9 Wheat. 1. In a note to

the argument of Mr. Emmet in that case, at i)age 119, are collected

references to many statutes of the States, in the form of inspection

laws, showing what features have been generally recognized as falling

within the domain of those laws, — such as the size of barrels

or casks, and the number of hoops on them ; what pieces of beef or

pork, and what quantity and size of nails, should be in one cask ; the

length, breadth, and thickness of staves and heading, lumber, boards,

shingles, etc. ; and the branding of pot and pearl ashes, flour, fish,

and lumber, and the forfeiture of them, if unbranded. These were

cited as instances of the exercise by States of the power to act upon

an article grown or produced in a State, before it became an article

of foreign or domestic commerce, or of commerce among the States

to prepare it for such purpose. It was in reference to laws of this Vf^
character that it was said, in argument, in Gibbons v. Ogden, that the ^k

'^

enactments seemed arbitrary, and were not founded on the idea that 'I

the things the exportation of which was thus prohibited or restrained

were dangerous or noxious, but had for their object to improve foreign

trade and raise the character and reputation of the articles in a for-

eign market. It was in reference to such laws, among other inspec-

tion laws, that Chief Justice Marshall, in Gibbons v. Ogden, p. 203,

after remarking that a power to regulate commfirce was not the source'

from which a right to pass inspection laws was derived, said: " The
object of inspection laws is to improve the quality of articles pro-

duced by the labor of a country ; to fit them for exportation ; or, it

may be, for domestic use, they act upon the subject before it becomes

an article of foreign commerce, or of commerce among the States, and

prepare it for that purpose. They form a portion of that immense
mass of legislation which embraces everything within the territory

of a State, not surrendered to the General Government : all which can

be most advantageously exercised by the States themselves." It was

not suggested by the Court that those particular laws were not valid

exercises of the power of the State to fit the articles for exportation,

or that in addition to, or even aside from, ascertaining the quality of

the article produced in a State, the State could not define the form of

the lawful package or its weight, and sul)ject form and weight, with

or without quality, to the su))ervision of an inspector, to ascertain

that the requirpd conditions in respect to the article were observed.

In addition to the instances cited in Gibbons r. Ogden, the diligence

of the attorney-general of the State of Maryland has collected and

presented to us, in argument numerous instances, showing, by the

text of the inspection laws of the thirteen American colonies and
States, in force in 1787, when the Constitution of the United States

was adopted, that th e form, capacity, dimensions, and wei.f^dit of paclj -

ages were objects of inspection irrespective of tlic quality of the con-
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tents of the packages . The instances embrace, among others, the

dimensions of shingles, staves, and hoops; tlie size of casks and

barrels for fish, pork, beef, pitch, tar, and turpentine ; and the size

of hogsheads of tobacco. In Maryhind, the dimensions of tobacco

hogsheads were fixed by various statutes passed from the year IGoS

to the year 1763. By the act of 1763, c. 18, sect. 18, it was enacted

that all tobacco packed in hogsheads exceeding forty-eight inches in

the length of the stave, and seventy inches in the whole diameters

within the staves, at the croze and bulge, should be accounted unlaw-

ful tobacco and should not be passed or received. Like provisions

fixing the dimensions of hogsheads of tobacco have been in force in

^laryland from 1789 till now. In view of such legislation existing

at the time the Constitution of the United States was adopted and

ratified by the original States, known to the framers of the Constitu-

tion who came from the various States, and called " inspection laws ''

in those States, it follows that the Constitution in speaking of '' i n-

Spfv^tvioTiJaws,'' Tncluded sue Unlaws, and intended to reserve t()_tlie

States the power of continuing to pass such laws,_even thouirlL-to

^rry them out, and make tli em effective , in prcvrntmg the exi)orta-

tlQ iTfronitlie State of the vanous commodities, unless the provis ions

of the hiws were observed, it became necessary to impose charges

whirh "amounted to duties or imposts~oircxports__to3i} pvt.piit ='bso-

JuhTvneces?;ary to e xecut>nuichJaws^The general sense in whir-li

tin- [lower of the States in this respect has been understood since the

adoj.tion of the Constitution is shown by the legislation of the States

since that time, as collected in like manner by the attorney-general of

Marylaml^ covering the form; capacity, dimensions, and weight of

packages containing articles grown or produced in a State, and in-

tended for exportation. These laws are none the less inspection laws

because, as was said by this court in Gil)bons v. Ogden, they " may

have a remote and considerable influence on commerce." It is a cir-

cumstance of weight that the laws referred to in the C^mstitution are

by it made " subject to the revision and control of the Congress."

Congress may, therefore, interpose, if at any time any statute, under

the guise of an inspection law, goes beyond the limit ]irescribed by

the Constitution, in imposing duties or imposts on imports or ex-

ports. These and kindred laws of Maryland have been in force for

a long terra of years, and there has been no such intiTposition.

[Other objections to the statute are considered and tuund not to bo

well taken ami the judgment is afUrmed.]
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e. State Tax on Toymage. /.
'
v- •.

INMAN STEAMSHIP COMPANY v. Ti

94 United States, 2;J8. 187e^^\
Mk. Justice Swayne delivered the opinion of the
[The case, as stated in the opinion, is briefly this : The complainant,^

a foreign corporation, sought in the United States Circuit CouU for i

the Southern District of New York, to have defendant, as captain of ^ / 1 J
the port of New York, restrained from collecting certain port fees ¥ Lf
provided for by State statute, to be computed on the tonnage of ves-.V
sels entering such port. Complainant's objection to the statute wag^^^>^
that it violated clause 2 of Art. I., sec. 10, of the Constitution of the

'

United States. The bill was dismissed, and plaintiff appealed,]
*"V ,

*^-

The classification of the powers of the national government, the\}^ ^
several categories into which they may be resolved, and the rights ^

^

and powers of the States in our complex system of polity, have been ] . ^^V-
so often considered by this court, that it is unnecessary upon this«)(Lj/ a

occasion to re-examine the subject. Gilman v. Philadelphia, 3 Wall.' JY
^

713; Ex imrte McNiel, 13 id. 236, 240. V '^ ^^
Tonnage, in our law, is a vessel's " internal cubical capacity in tons^^ ^

of one hundred cubic feet each, to be ascertained" in the manner \jr^
prescribed by Congress. Act of May 6, 1861, 13 Stat. pp. 70,72; T^i
Rev. Stat. U. S. 804, § 4153. "Tonna'ge duties are duties upon ves-;. jjJ^

sels in proportion to their capacity." Bouv. Law Diet., " Tonnage." ^y\.
The term was formerly applied to merchandise. Cowel, in his

p x/V^^Law Dictionar}^, published in 1708, thus defines it: "Tonnage {ton- '^

(pnugium) is a custom or impost paid to the king for merchandise 0^
carried out or brought in ships, or such like vessels, according to a

'^y .

certain rate upon every ton, and of this you may read in the statutes . c^^
of 12 Edw. IV. c. 3; 6 Hen. VIII. c. 14," etc. The vital principle oil^ .J
such a tax or duty is that it is imposed, whatever the subject, solely

|| //tl^*
according to the rule of weight, either as to the capacity to carry, ov^l/J^,.^
the actual weight of the thing itself.

'

rf^y^
In this law of the State there are several important points that

must not be overlooked. The charge is not exacted for any services
rendered or offered to be i^endered. If the vpss;p1 Pni-PrTTTp pm-f-TTiTi

immetliately take her departure, or load or unload, or make fast to
any wharf, either of these things disjunctively brings her within the
act, and makes her liable to the burden prescribed.
The charge is applied wholly irrespective of the ad valorem

principle.

If either of the three vessels of the appellant was new and making
her first voyage, and another of the same tonnage was making her
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> fi\ y hist trip before being broken up, and the former were of many times
* I'^V'^the value of the latter, the act wouhl apply the samtj^procrustean rule

^ j^y\o both. The rate of payment, and the amount to be })aid, would, in

ft"^ lk)tli cases, be tlie same.

Ny^^ The act makes a discrimination. To one class of vessels it applies

the rate here in- question, to another class double that rate, and to

yet another class none at all. Those belonging to the latter are

wholly exempted.

We til ink a clearer case of the imposition of a tonnage duty than

is presented in the record before us can hardly be imagined. If the

law had been passed by Congress instead of the State, and the charge

imposed had been expressly designated a tonnnge duty, its character

as such could not appear in a stronger light. But the name is imma-

terial : it is the substance we are to consider.

It does not advance the argument in behalf of the appellee to

maintain that the regulations prescribed by the act are necessary and
proper in the port for which they are provided. It is not our pur-

pose to examine them, except as to the proposition in hand. It may
be that, aside from the imposition of tliis tax, the}- contain nothing

excei)tionable, and that in all other respects they are wise and well

considered. Similar provisions, varying according to local circum-

stances, exist at all important points throughout the world whither

marine commerce finds its way. They are indispensable to tliose

engaged in that business. They fence out many evils, and jiromote

largely the convenience and the welfare of those engaged in this fitdd

of enterprise. Perhaps it is hardly too strong language to say they

are well-nigh vital to commerce itself. It may be conceded, also, th;it

foreij^Mi steamships nnd other vessels visiting the ))orts of a State for

business puri)osos niay be made liable by the^aws of such State i\3r

aTT reasonable and ])r()per port charges . This is bu t a fair return

fur the benefits received. But such chartres must iioj be re})ugnan t

/I fn_»lio (;oii^titiition of tlie United States . Any conflict is fatal to

I V them. Ti ie warrant for such Qonipctcnt legislation nuiv be found in

^ that immense mass of police and othcrj)owers which the States origi-

nal ly_possessfd, which they have not ])arted with, and wiiich st ill

belongs to them; or it may in some jiases_be found amcu ig those

winch tluTSta^tes may exerc ise^ bijt only until Con gress sliall sce_Jit

to a(!t \ipon the subject. The authority of the State then retires, and

lies in abeyance untTI'jTie occasion for its exercise glian recur. Kx
;>«r7T:SrcXnI, T51VallT2.%.

" lYwfrs not delegated to the United States by the Constitution,

nor ])r()hiljited by it to the States, are reserved to the States respec-

tively, or to the people." Const. Amend. 10.

The State, in passing this law imposing^a tojiiioge duty, ha3_exer-

pisetl a power expresslyprohibited to it by the Coiistitution. In

tTia t itarticular the law is^tliere fore; void. This vi(!W is sustained by

the rulings of this court in the State ionnage Tax Cases, 1- NV.ill.
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204, and Cannon v. New Orleans, 20 id. 577. See also Steamship
Company v. Fort Wardens, 6 id. 31, and Peete v. Morgan, 19 id. 581.

The tax imposed is not merely a mode of measuring the compensa-
tion to be paid. The answer to this suggestion is, that it is exacted
where there is nothing to be paid for, and has no reference to any
circumstance in this connection but tlie tonnage of the vessel and the

class to which it belongs.

The commerce clauses of the Constitution had their origin in a
wise and salutary policy. They give to Congress the entire control

of the foreign and interstate commerce of the country. They were
intended to secure harmony and uniformity in the regulations by
which they should be governed. Wherever such commerce goes, the
power of the nation accompanies it, ready and competent, as far as

possible, to promote its prosperity and redress the wrongs and evils

to which it may be subjected. It was deemed especially important
that the States should not impose tonnage taxes. Hence the prohi-

bition in the Constitution, without the assent of Congress previously

given. The confusions and mischiefs that would ensue if this restric-

tion were removed are too obvious to require comment. The lesson

upon the subject taught by the law before us is an impressive one.

How the charges, which it is conceded the State may impose, must
be shaped in order to be valid, is a subject which it is not within

our province to consider, and in regard to which it would not be
proper for us to express any opinion. We decide only the point
before us.

Decree reversed, anc^ causej^^anded ivith directions to proceed in

conformity to thi

-^^i*
^^.^&^

(hf
rJ\f'

<KyY..r.:
The

STicE Strong delivered the opinion of the courlY v
principal question presented by the record of tliis case Isf i ff^'

:^ >P

j.ne principal question presented oy tne record ot tins case IS, li^ it-

whether a municipal corporation of a State, having by the law of itC^Q /^\
organization an exclusive right to make wharves, collect wharfage,(iy^ \i
and regulate wharfage rates, can, consistently witli the Constitution
of the United States, charge and collect wharfage proportioned to the^ /

tonnage of the vessels from the owners of enrolled and licensed(AJ^ , v^

steamboats mooring and landing at the wharves constructed on they^/y"^^ ^i
banks of a navigable river. /y^
The city of Keokuk is such a corporation, existing by virtue of sCAVi

special charter granted by the legislature of Iowa. To determinej^^^j-l^ A
whether the charge prescribed by the ordinance in question is a duty Ji^^

^^-v^J-v/vjLxi^ vjL !\M-^i^, o^N^^^/-C/^ Vw^cny^ iK^..J^^^
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yfinage, within the meaning of the Constitution, it is necessary

rve carefully its object and essence. If the charge is clearly

a duty, a tax, or burden, which in its essence is a contribution (.•luinied

0^

r the priTile^^e of cntenug the ])ort of Keokuk, or renuiining in it,

or tie purtiiig frt>ni it, iui])osed, as it is, by authority of tlu- State, aud

^ nu^sured h\ the capacity of the vesseT, it is doubtless end)raced by

P^ tlie constitutional itrohiiation of such a chit But a charLre for ser-

vices rendered or forcon veniences provided is in no sense a tax or a

(hit

'I

i
l/^ (lutM, It is not a hindrance or impediment to free navigatio n. The
. L p iohihitiou \\) the State again st the imposition of a duty of tonnage

ijJ^ iy4-vvas_designed to guard against loca l hindrancps to tr:ide jT2u1_rMrn:v"ge

C/y by vessels, not to relieve them from liability to claims forassistaiice

'^ ^ rendered and facilities furnished_Jor_tnuig^jind_coiuinere e. It is a

kJ" <tax or j^ duty that is prohibited: something imposecl by viiTue of sove-
'^ ^j^ rniymy, not claimed in right of proprietorship. Wliarfage is of the

ip^( yWuter character. Providin
;.
: a wharf to which vessels may make fasit .

( )r at whielrtheALUiay conveniently load or uiiload,_is renderin'/-tli.em

'^ serviee.. The cluiracter of th e service is the same^ttLketlicjLJju'
wli arf is built and oJIered fo_r m;e by a State, a muninipal cui4JoratiiUi,

or a jirivate individual; and, whenj^iupensatiQiLis demanded for ti ie

use (jf the wli art, the deiuandjsjin_asseLtiaii»- DoLof sove rei gnty, but

(jf a right of property! A^passiiig vessel ma^use tlie wharf or not,

a t Its election, and thus iiuiy incur liability for wharfage or not, atthe

cTi'uee oftlie iiiastt'i' or o n-ner~ No one would cliiTin that a demaiuT of

compensation for tlie use of a dry-ilock lor re{)airing a vessel, or a

demand for towage in a harbor, would be a demand of a tonnage tax,

no matter whether the do^k was the property of a jirivate individual

or of a State, and no matter whether proi)ortioned or not to the size

or tonnage of the vessel. There is no essential difference between

such a demand and one for the use of a wharf. It has always been

lield tliat wharfage dues may be exacted ; and it is believed tliatthey

have been collected in ports where the wharves have belonged to the

State or a municipal corporation ever since the adoption of the Con-

stitution. In Cannon v. New Orleans, 20 Wall. 577, this court, while

liohling an ordinance void that fixed dues upon steamboats which

sliouM moor or land in any part of the jjortof New Orleans, measured

by tlie number of tons of the boats, because substantially a tax for

the privilege of stopping in the jjort, and, therefore, a duty or ton-

n ige, carefully guarded the right to exact wharfage. 'I'lie language

(if the court was: " In saying this (namely, denying the validity of

the ordinance then before it}, .we do not understand that this princi-

])le interposes any hindrance to the recovery from any vessel landing

at a wharf or pier owned by an individual, or by a municipal or other

corporation, a just compensation for the use of such pr()perty. It is

a doctrine too well settled, and a practice too common and too essen-

tial to the interests of (uunmnrce and navigation, to admit of a doubt,

that for the use of such structures, erected by individual enterprise

'^
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and recognized everywhere as private property, a reasonable com [)en-

satiou can be exacted. And it may be safely admitted, also, that it

is within the power of the State to regulate this compensation, so as

to prevent extortion, a power which is often very properly delegated

to the local municipal authority. Nor do we see any reason why,

when a city or other municipality is the owner of such structures,

built by its own money, to assist vessels landing within its limits in

the pursuit of their business, the city should not be allowed to exact

and receive this reasonable compensation as well as individuals."

Ko doubt, neither a State nor a municipal corporation can be per-

mitted to impose a tax upon tonnage under cover of laws or ordin-

ances ostensibly passed to collect wharfage. This has sometimes

been attempted, but the ordinances will always be carefully scrutin-

ized. In Cannon y. Kew Orleans, the ordinance was held invalid, not

because the charge was for wharfage, nor even because it was propor-

tioned to the tonnage of the vessels, but because the charge was not

for wharfage or any service rendered. It was for stopping in the

harbor, though no wharf was used. Such, also, was Northwestern

Packet Co. v. St. Paul, 3 Dill. 454. So, in Steamship Co. v. Port

Wardens, 6 Wall. 31, the statute held void imposed a tax upon every

ship entering the port. This was held to be alike a regulation of

commerce and a duty of tonnage. It was a sovereign exaction, not a

charge for compensation. Of the same character was the tax held

prohibited in Peete v. Morgan, 19 id. 581.

It is insisted, however, on behalf of the plaintiffs in error, that the

charge prescribed by the ordinance must be considered as an imposi-

tion of a duty of tonnage, because it is regulated by and proportioned

to the number of tons of the vessels using the wharf; and the argu-

ment is attempted to be supported by the ruling of this court in State

Tonnage Tax Cases, 12 Wall. 204. But this is a misconception of

those cases. The statute of Alabama declared invalid was not a pro-

vision to secure or regulate compensation for wharfage, or for any
services rendered to the vessels taxed. It imposed a tax " upon all

steamboats, vessels, and other water-crafts plying in the navigable

waters of the State," to be levied "at the rate of one dollar per ton

of the registered tonnage thereof." It did not tax the boats as prop-

erty in proportion to their value, but according to their capacity, ox*,

as was said, " solely and exclusively on the basis of their cubical

contents, as ascertained by the rules of admeasurement and computa-
tion prescribed by Congress." It was the nature of the tax or duty,

coupled with the mode of assessing it, which made the law a viola-

tion of the Constitution. As stated, the vessels taxed were such as

were plying in the navigable waters of the State. If not plying in

those waters, they were not taxed. The tax was, therefore, an im-

pediment to navigation in those waters, which led the court to say
that it was as instruments of commerce and not as property the ves-

sels were required to contribute to the revenues of the State. The

I
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fact that the Uix was proportioned to the tonnage of the vessels

taxetl was relied upon only as supporting the conclusion that tliey

were not taxed as property, but as instruments of coninierce ; and tlie

court, in view of all these considerations, remarked, '• Beyond all

question, the act is an act to raise revenue without an}' corresponding

or equivalent benefit or advantage to the vessels taxed or to the shij)-

owners, and consequently it is not to be upheld by virtue of the rules

ai>plied in the construction of laws regulating pilot dues and port

charges." Nothing in these cases justifies the assertiou_that eith er

w harfaye or ])ort clianres are duties of tonnage, merely because they

are proiiui t ioned to tlie actual tonnaije or cub ic:il r.npncity^ of vessel s,

ftwould be a strange misconception of the purpose of the framers of

the Constitution were its provisions thus understood. What was

intended by the provisions of the second clause of the tenth section

of the first article was to protect the freedom of conunerce, and noth-

ing more. The prohibition of a duty of tonnage should, therefore, be

CiMistrued so as to carry out that intent. A mere adherence to the

letter, without reference to the spirit and purpose, may in this case

mislead, as it has misled in other cases. It cannot be thought the

framers of the Constitution, when they drafted the prohibition, had

in mind charges for services rendered or for conveniences furnished

to vessels in port, which are facilities to commerce rather than hin-

drances to its freedom ; and, if such charges were not in mind, the

mode of ascertaining their reasonable amount could not have been.

In Cooley v. The Board of Port Wardens, 12 How. 209, this court

recognized a clear distinction between wharfage and duties on im-

ports or exports, or duties on tonnage. Referring to the second

paragraph of sect. 10, art. 1, of the Constitution, Curtis, J., speaking

for the court, said :
" This provision of the Constitution was intended

to operate upon subjects actually existing and well understood when

the Constitution wa.s formed. Imposts, and duties on imports, ex-

ports, and tonnage, were tlien known to the commerce of the civilized

world to be as distinct from fees and charges for pilotage, and from

the penalties by which commercial States enforced their laws, as

they were from charges for wharfagt; or towage, or any other local

port charges for services rendered to vessels or cargoes, and to de-

clare that such pilot fees or penalties are embraced within the words

imiKJsts, or duties on imjjorts, exports, or tonnage, would be to con-

found things essentially tlilTerent, and which must have been known

to be actually ditT(;r<'nt by those wlio used this language. ... It is

the thing and not the name that it is to be considcn-d."

For the.se reasons, we hold that the ordinance cannot be considered

as imposing a duty of tonnage, and what we have .said is sufficient to

show that most of the other ol)jections of the jdaintiffs in error to its

validity have no sultstantial foundation. It is in no sense a regula-

tion of commerce betwettn the States, nor <lnes it impose duties upon

vessels Ixnind to or from one State to another, nor compel entry or
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clearance in the port of Keokuk ; nor is it contrary to the compact

cont.iined in the ordinance of 1787, since it levies no tax for the

navigation of the river; nor is it in conflict with the act of Congress

respecting the enrolment and license of vessels for the coasting trade.

All these objections rest on tlie mistaken assumption that port

charges, and especially wharfage, are taxes, duties, and restraints of

commerce.

In nothing that we have said do we mean to be understood asj

afhrming that a city can, by ordinance or otherwise, charge or collectl

wharfage for merely entering its port, or stopping therein, or for the/ ^
use of that which is not a wharf, but merely the natural and unimJ

proved shore of a navigable river. Such a question does not arise iq

this case. The record shows that the wharfage charged to these

plaintiffs in error was for the use of a wharf, built, paved, and im-

proved by the city at large expense. So far as the ordinance imposes

and regulates such a charge, it is not obnoxious to the accusation that

it is in conflict with the Constitution. A different question would be

presented had the steamboats landed at the bank of the river where

no wharf had been constructed or improvement made to afford facili-

ties for receiving or discharging cargoes. We adhere to all that was

decided in Cannon v. New Orleans. In that case, the city ordinance

imposed what were called "levee dues" on all steamboats that should

moor or land in any part of the harbor of New Orleans. It was sub-

se(iuently amended by the substitution of the words "levee and
wharfage dues " for " levee dues ;

" but, even as amended, it did not

profess to demand wharfage. The plaintiff filed a petition for an
injunction against the collection of the dues prescribed by it, and for

the recovery of those he had been compelled to pay. It did not

appear that he had ever made use of any wharf or improved levee;

and what we decided was, that the city could not impose a charge
for merely stopping in the harbor. The case in hand is different.

Tlie ordinance of Keokuk has imposed no charge upon these plaintiffs

which it was beyond the power of the city to impose. To the extent

to which they are affected by it there is no valid objection to it.

Statutes that are constitutional in part only will be upheld so far as

they are not in conflict with the Constitution, provided the allowed •-

and prohibited parts are severable. We think a severance is possible

in this case. It may be conceded the ordinance is too broad, and that

some of its provisions are unwarranted. When those provisions are

attempted to be enforced, a different question may be presented.

Judgment affirmed.
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^ ^^ TI?^V>i^^ORTATION COMPANY v. WHEELING.

^ aA (]IJ 9^ Uuited States, 273. 1878.

, v.^ {yylvL JrsTiCE Cliffokd delivered the opiuion of tlie CDUit.

LJL^ Tower to impose taxes for legitimate purposes resides in the

y ^^tates as well as in the United States; but the States cannot, with-

.ji*" outi the consent of Congress, lay any duty of tonnage, nor can they

,j//ievy any imposts or duties on imports or exports except what may
^\ be absolutely necessary for executing their inspection laws, as

without the consent of Congress they are ])rohibited from exercising

^\ any such power. Outside of those prohibitions tlie j)ower of the

/ V^'^tiites extends to all objects within their sovereign power, except

-V-
^

^(We means and instruments of the Federal government. State Tou-

•,^f nage Tax Cases, 12 Wall. 204, 212.
"-"^ ^ Taxes levied by a State ujjou ships or vessels as instruments of

OJ^ commerce and navigation are within the clause of the Constitution

' • which prohibits the States from levying any duty of tonnage without

l^ ^he consent of Congress; and it makes no difference whether the

^^^'sliips or vessels taxed belong to the citizens of the State which
V ^r/lj^vies the tax or to the citizens of another State, as the j)rohibition

^A^\s general, withdrawing altogether from the States the power to lay

any duty of tonnage under any circumstances, without the consent

V p|Xongress.

^^^Pending the controversy in the subordinate State coiut, tlie par-

1/iA^ 4j(t^s by consent filed in the case an agreed stateuicnt of facts, from

. ^lA^which and the pleadings it api)ears that the jdaintiffs commenced
'^ M^ action of assumi>sit against the defendants to recover back certain

^ sijffs of nujiiey whi(di the latter involuntarily paid to the former as

i;u^ixes wrongfully assessed, as they allege, upon four certain steam-

^ boats which they owned, and which for four years or more they

*^ employed in carrying passengers and freight between the port of

r Wheeling and other jjorts on the Ohio River.

It appears that the i»laintitTs are an incorporated comjjany <irj,Mn-

>• i/ed umier the law of the State, and that the deft'ndants are a miini-

y^ cipal corporation chartered as a city under the law of tlie same State.

Authority is vested in the city to assess, levy, and collect an annual

tax, under such regulations as they may prescribe by ordinance for

tlu! use of the city, on j)ersonal property in the city, not to exceed

in any one year fifty cents on ev<'ry one hundrLMi dollars of the

a.sse8seil vahiation thereof, P.y the same law it is jirovided that

j>ersonal projierty shall be detMnt'tl to include all subjects of taxation

which the aflS(?ssor8, acting under the laws of tlu^ State, are or shall

be by law re'juired to ent<T on their books as siudi jtropcrty for the

purjiosp of Statt? taxation. I'lirsnant to that law, taxes were

aasc'Sbe'd h^r the several years mentioned against the })laintiffs for
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tlie appraised value of the four steamboats and the furniture of the

suue, which they owned and used as aforesaid, it appearing, that the

plaintiffs' principal place of business was Wheeling, and that three

of the steamboats were usually lying at the wharf or at the bank

of the river within the corporate limits of the city.

Throughout the whole period each of the steamboats was duly

enrolled and licensed as coasting vessels under the laws of the

United States, and the agreed statement shows that the plaintiffs

paid for each all dues, fees, and charges which were properly de-

mandable under those laws. Payment of the taxes was made under

protest and in order to escape the seizure and sale of the steamboats.

Service was made, and the parties having waived a jury and filed

an agreed statement of facts as before stated, submitted the case to

the court of original jurisdiction. Hearing was had, and the court

rendered judgment in favor of the defendants. Exceptions were

filed by the plaintiffs, and they removed the case into the Supreme

Court of the State, called the Court of Appeals where the judgment

of the subordinate court was affirmed. Though defeated in both

of the State courts, the plaintiffs sued out the present writ of error

and removed the cause into this court.

Since the transcript was entered here, the plaintiffs have assigned

for error that the State Court of Appeals erred in holding that the

taxes levied are not within the constitutional prohibition that no

State, without the consent of Congress, shall lay any duty of

tonnage.

Ships or vessels of ten or more tons burden, duly enrolled and

licensed, if engaged in commerce on waters which are navigable by

such vessels from the sea, are ships and vessels of the United States,

entitled to the privileges secured to such vessels by the act for enroll-

ing and licensing ships or vessels to be employed in the coasting

trade. 1 Stat. 205, 287.

Authorities to show that the States are prohibited from subjecting

any such ship or vessel to any duty of tonnage is scarcely necessary,

as that proposition is universally admitted; the only question which

can properly arise in the case presented for decision being whether

the tax as imposed by State authority is or is not a tonnage duty,

within the meaning of the Consitntion. Tonnage duties cannot be

levied; but i t is too well settled to admit of question that taxe^

levied_by a State, upon ships or vessels owned by the citizens of

th e State, as property, l)ased_on a valuation of the same aS4)rpperty7

to the extent of such ownership, are not within^the prohibition of

the Constitution.

Power to tax for the support of the State governments exists in

the States independently of the national goveriiment; and it may
well be assumed that where there is no cession of contradictory or

inconsistent jurisdiction in the United States, nor any restraining

compact in the Constitution, the power in the States to tax for the

27
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support of the State authority reaches all the property within the

State which is uot properly regarded as the instruments or means of

the Federal government. Xathan v. Louisiana, 8 How. 73; Brown
t'. Maryland. 12 Wheat. 419; Weston r. City Council of Charleston,

2 Pet. '441).

Beyond question these authorities show that all subjects over

which the sovereign power of a State extends are objects of taxation,

the rule being that the sovereignty of a State extends to everything

which exists by its own authority or is introduced by its permission,

except those means which are employed by Congress to carry into

execution the powers given by the people to the Federal govern-

ment, whose laws, made in pursuance of the Constitution, are

supreme. McCulloch v. Maryland, 4 Wheat. 429; Savings Society

V. Coite, 6 Wall. 604.

Annual taxes upon ships and vessels for the support of the State

governments as property, upon a valuation as jother personal prop-

erty, are everywhere laid; nor is it believed that it requires much

argument to prove that the opposite theory is unsound and indefen-

sible in i)rinciple, as it is contrary to the gtMierally rt'ceived opinion,

and wholly unsupported by any judicial determination. Instead_pf

that, there are many cases in which the courts, in refuting the

au thority of the States_to lay duties of tonnage, have admitted that

the owners of ships may be taxed to the extent of their interest hi

the^ same. for the value of the prope rty. Assessments of the kin d,

when levied fox njunicipal purposes, must be nuule agains t tlie

o\vner of tjie property, and^can only be made in the mun icipal,it.y

whore the-iiinier_resid£a..

Thf>ugh a ship, when engaged in the transportation of passengers,

said Mr. Chief Justice Taney, is a vehicle of commerce and witliin

the power of regulation granted to Congress, yet it has always been

held that the power to regulate commerce, as conferred, does not

give to Congress the power to tax the ship, nor ]n-ohibit the State

from taxing it as the property of the owner, whrn he resides within

their own jurisdiction; and he adds, that the authority of Congress

to tax ships is derived from the express grant of power in the eighth

section of the fust article, to lay and collect taxes, duties, imports,

and excises; and tliat tlie inability of tlie States to tax the ship as au

instrument of commerce arises from the express pro]iil»ition eontiuned

in the tenth section of tlie same article. Tassenger Cases, 7 How.

2S.3, 479.

Su])port to that view is also derived from one of the iiuiiibers of

the Federalist, which has ever l)een regarded as ent itled to weight

in any discussion as to the true intent and meaning of the jtrovisions

of our fundamental law. It is there maintained tliat no right of

taxation wliich the States had jjreviously enjoyed was surrendered,

unless expressly proliiltitod ; and that the riglit of tin; States to tax

was not impaired by any allirmative grant of power to the general
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government; that duties on imports were a part of the taxing power;

and that tlie" States wouhl have had a right, after the adoption of the

Constitution, to lay duties on imports and exports if they had not

been expressly proliibited from doing so by that instrument. Fed-

eralist, No. 32. From which it follows, if the writer of that publi-

cation is correct, that the power granted to regulate commerce did

not prohibit the States from laying import duties upon merchandise

imported from foreign countries; tliat the commercial clause does not

apply to the right of taxation in either sovereignty, tlie taxing

power being a distinct and separate power from the power to regu-

late commerce; and,that the right of taxation in the States remains

over every subject where it before existed, with the exception only

of those expressly or impliedly prohibited.

Neither imposts nor duties on imports or exports can be levied by

a State, except what may be absolutely necessary for executing its

inspection laws, nor can a State levy any duty of tonnage without

the consent of Congress. State power of taxation is doubtless very

comprehensive; but it is not without limits, as appears from what

has already been remarked, to which it may be added, that State tax

laws cannot restrain the action of the national authority, nor can

they abridge the operation of any law which Congress may constitu-

tionally pass. They may extend to every object of value, not ex-

cepted as aforesaid, within the sovereignty of the State; but they

cannot reach the means and instruments of the Federal government,

nor the administration of justice in the Federal courts, nor the col-

lection of the public revenue, nor interfere with any constitutional

regulation of Congress.

Fower to t^x its citizens or subjects in some form is an attribute

of every government, residing in it as part of itself; and hence it

follows that the power to tax may be exercised at the same time

upon the same objects of private property by the State and by the

United States, without inconsistency or repugnancy. ]\[cCulloch v.

Maryland, supra ; Providence Bank v. Billings, 4 Pet. 514.

Such power exists in the State as one conferred or not prohibited

by the State constitution, and in the Congress by express grant.

Hence the existence of such powers is perfectly consistent, though

the two governments, in exercising the same, act entirely independ-

ent of each other as apjjlied to the property of the citizens.

Legislative power to tax, as a general proposition, extends to all

proper objects of taxation within the sovereign jurisdiction of a

State; but the power of a State of the Union to lay taxes does not

extend to the instruments of the national government, nor to the

constitutional means to carry into execution the powers conferred

by the Federal Constitution. Tax laws of the State cannot restrain

the action of the national government, nor can they circumscribe

the operation of any constitutional act of Congress. They may

extend to every object of value belonging to the citizen within the
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sovereignty of the State, not within the express exemptions of the

Constitution, or those which are necessarily implied as tailing within

the category of means or instruments to carry into execution the

powers granted by the funiUimtntal law. Day v. lUiffingtun, 3

Cliff. 387.

Power to levy taxes, said Mr. Chief Justice ^larshall, could not

be considered as abridging the right of the States on that subject,

it being clear that the States might have exercised the power to levy

duties on imports or exports had the Constitution contained no ])ro-

hibition upon the subject; from which he deduces the proposition

that the prohibition is an exception from the acknowledged power of

the States to levy taxes, and that the prohibition is not derived

from the jjower of Congress to regulate commerce. Gibbons v.

Ogden, Wheat. 201.

States, said ^Ir. Justice McLean, cannot regulate foreign com-

merce; but he held in the same case that they may tax a ship or

other vessel used in commerce the same as other pro])erty owned

by its citizens, or they may tax the stages in wliicli the mail is

transported, as that does not regulate the conveyance of the mail any

more than the taxing the ship regulates commerce, though he ad-

mitted that the tax in both instances affected in some degree the use

of the property, which undoubtedly is correct. Passenger Cases,

supra.

Enrolled vessels engaged in conveying passengers and freight,

which were owned by citizens of the State of New York, entered

\the port of San Francisco, and while there were comiadled to pay

icertain taxes. Payment having been made under protest the owners

t suit to recover back the amount; and ]\Ir.

isposing of the case here, in behalf of the court,

s were not in any projjer sense abiding within

^ /the limits of California so as to become incorporated with the other

t^ mersonal jjroperty of tlie State; that tiiey were there b\it temi)orarily

^ 'ngaged in lawful trade and commerce, witli their situs at tlie home
^ )ort, where the vessels belonged and where the owners were liable

y^ ;o be taxed for the capital invested, and where the taxes liad been

, Q^ [aid "— which shows to a demonstration tliat the owners of sliips and

/^ /ess<ds are lialde to taxatif)n for their interest in ihe same upon

L valuatiijn as for otiier ])ersonal property, ilays v. Pacific Mail

Steamsliip Co., 17 How. 5%, 599.

Ships, when duly registered or enrolled, are instruments of com-

merce, and an; to be regarded a.s means employed by the United

States in execution of tin; powers of the Constitution, and therefore

they are not subject to State regulations. Sinnot v. Davenport, I'L*

id. 227.

Sucli instruments or means are not given by the peo]>le of a partic-

ular St:ite, but l»y the people of all the States, and upon jirineiplc ;is

well a,s iiutliority should be subjected to that i^overiimeiit only whit.'h

belongs to all.

\certain taxes. Paymei

/ ipf the vessels brought

fr Uustice Nelson, in disj:

' Oield "that the vessels
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Taxation, beyond all doubt, is the exercise of a sovereign power,

and it must be admitted that all subjects over which the sovereign

power of a State extends are objects of taxation ; but it is equally-

clear that those objects over which it does not extend are exempt

from State taxation, — from which it follows that the means and in-

struments of the. general government are exempt from taxation.

McCulloch V. jNIaryland, supni.

Tonnage duties on ships by the States are expressly prohibited,

but taxes levied by a State upon ships or vessels owned by the

citizens of the State as property, based on a valuation of the same

as property, are not within the prohibition, for tlie reason that the

prohibition, when properly construed, does not extend to the invest-

ments of the citizens in such structures.

Duties of tonnage, says Cooley, the States are forbidden to lay;

but he adds that the meaning of the prohibition seems to be that

vessels must not be taxed as vehicles of commerce, according to

capacity, it being admitted that they may be taxed like other prop-

erty. Cooley, Const. Lim. (4tli ed.), 606.

"Vessels are taxable as property," says the same author; and he

adds that " possibly the tax may be measured by the capacity, when

they are taxed only as property and not as vehicles of commerce;"

which may be true if it clearly appears that the tax is to the owner

in the locality of his residence, and is not a tax upon the ship as

an instrument of commerce. Cooley, Taxation, 61.

" Whatever more general or more limited view may be entertained

of the true meaning of this clause," says Mr. Justice Miller, "it is

perfectly clear that a duty, tax, or burden imposed under the author-

ity of the State, which is by the law imposing it to be measured by

the capacity of the vessel, and is in its essence a contribution

claimed for the privilege of arriving and departing from a port in

the United States, is within the prohibition." Cannon v. Xew
Orleans, 20 Wall. 577; Peete v. Morgan, 19 id. 581; State Tonnage

Tax Cases, 12 il. 201.

Decided cases of the kind everywhere deny to the States the

power to tax ships as the instruments of commerce, but they all

admit, expressly or imi)liedly, that the State may tax the owners of

such personal property for their interest in the same. Correspond-

ing views are expressed by Mr. Burroughs in his valuable treatise

upon Taxation. He says that vessels of all kinds are liable to taxa-

tion as property in the same manner as other ])ersonal property

owned by citizens of the State; that the prohibition onl}' comes into

play where they are not taxed in the same manner as the other prop-

erty of the citizens, or where the tax is imposed upon the vessel as

an instrument of commerce, without reference to the value as prop-

erty. Burroughs, Taxation, 91; Johnson v. Drummond, 20 Gratt.

(Va.), 419.

Property iu ships and vessels, say the Court of Appeals of Mary-
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liiutl, before the Federal Constitution was adopted, was within tLe

taxing power of tlie State; and they held that such property since

that tune, when belonging to a citizen of the Statu living within her

territory and subject to her jurisdiction, and protected by her laws,

is a part of his capital in trade, and, like other projierty, is the

subject of Stute taxation. Howell v. The State,. 3 Gill (Md.), 14;

Terry v. Torrence, 8 Oliio, 522.

Beyond all doubt, the taxes in this case were levied against the

owners as property, upon a valuation as in respect to all other

personal property, nor is it pretended that the taxes were levied as

duties of tonnage. Congress has prescribed the rates of measure-

ment and computation in ascertaining the tonnage of American ships

and vessels, and in the light of those regulations Burroughs says

that the word "tonnage" means the contents of the vessel expressed

in tons, each of one hundred cubical feet. p. 80.

Romans says that the word has long been an official term, in-

tended originally to express the burden that a shij) would carry, in

order tiiat the various dues and customs levied upon shipping might

be imposed according to the size of the vessel, or rather in propor-

tion to her capability of carrying burden. Roman's Diet., Com.

and Xav., Tonnage.

Tested by these definitions and the authorities already cited, it is

as clear as any thing in legal decision can be, tliat tlie taxes levied

in this case are not duties of tonnage, within the meaning of the

Federal Constitution. Taken as a whole, the contention of the

plaintiffs is not tliat the taxes in question arc duties of tonnage,

but their proposition is that shij)S and vessels, when duly enrolled

and licensed for the coasting trade, are not subject to State taxation

in any form, and that the owners of the vessels cannot be taxed for

the same as jjroperty, even when valued as other personal i)roperty,

as the basis of State or municipal taxation.

r>pposed as that theory is to the settled rule of construction, that

tlie commercial clause of the Constitution neither confers, regiilates,

nor prohibits taxation, it is not deemed necessary to give the theory

much further consideration. (;ii)bons v. Ogden, supra. By that

authority it is setth-d tliat tlie jiower to tax, and the jmwer to regu-

ate and prohibit taxation, are given in the Constitution by separate

clauses, and that those jiowers are altogether separate and distinct

from the power to regulate commerce; from which it follows, as a

necessary eonserpienee, tliat the enrolment of a ship or vessel dc»es

not exemjit the owner of the same from taxation for his interest in

the ship or vessel as property, u|)on a valuation of the same as in

the ease of other jicrsonal jiroperty.

Judymcnt fijffinnn/.
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Section III. — Naturalization

m
BOYD V. THAYER.A >

y
143 United States, 135. 1892. Ir p^ u

.' ^ ^
[A PROCEEDING by information was instituted in the Supr^i^.

Court of Nebraska by Thayer, who had been governor of the State ^ lA
and was entitled to hold the office until his successor was duly a^

"
Ji

elected and qualified, to question the right of Boyd, who claimed to ^ y

have been duly elected and to be qualified to hold that office. By^^J i)/

the Constitution of Nebraska it is provided that no one shall b0^-^ p
eligible as governor who has not for two years been a citizen of the^X^r

,

United States and of the State. Kelator claimed that respondent!^

was not such citizen, and demurred to the answer setting up facts\

relied on to show such citizenship. The Supreme Court of Nebraskf^JiT

sustained this demurrer and entered up judgment of ouster as^

against respondent, reinstating the relator. A writ of error was Jv^
thereupon sued out of the Supreme Court of the United States by ^\^/^
Boyd, by which he sought to have the action of the State court,

reviewed on the ground that it involved the denial of a right or

privilege under the Constitution and laws of the United States.

The court, Mr. Justice Field, dissenting, held that the case was

within its jurisdiction. Only so much of the opinion is given as is

necessary to present the views of the court on the subject of

naturalization.]

Mr. Chief Justice Fuller delivered the opinion of the court

Naturalization is the act of adopting a foreigner, and clothingT

him with the privileges of a native citizen, and relator's position ^^JuV'

is that such adoption has neither been sought nor obtained byAMj^
res})ondent under the acts of Congress in that behalf. i/^l^

Congress in the exercise of the power to establish a uniform '^'^'^'^r\>^^\Jl^

of naturalization has enacted general laws under which individuals! ^^ .

may be naturalized, but the instances of collective naturalization' j}^.

by treaty or by statute are numerous, [jpr\i^

Thus, a^hough Indians are not members of the political soverlr ^^/-^

eignty, many classes of them have been made citizens in that way.*'^^'^

Elk V. Wilkins, 112 U. S. 94. By the treaty of September 27, 1830,^^*^
provision was made for such heads of families of the Choctaws as^

of the United States.

183|5j *^ch individuals

desired it, to remain and become<v^itizens

7 Stat. 335. By the eaty of J)eslember ^,

(^WHh
'f4J.L

is. /UK

X \*
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*^r -y aml^inilies of tlie Clierokees as were averse to a removal west of

ylre Mississippi an I desirous to become citizens of the States where
ijey resided were allowed to do so. Ibid. 483. By the act of Con-

•^rt-ss of March o, 1843, it was provided that on the completion of

'/^,>>^ certain arrangements for the partition of the lauds uf the tribe

y among its members, "the said Stockbridge tribe of Indians, and
|A each and every of them, shall then be deemed to be, and from that

time forth are hereby declared to be, citizens of the United States,

to irll intents and purposes, and shall be entitled to all the rights,

I
/iprivi leges, and immunities of such citizens." o Stat. G47, c. 101,

y^ § 7. And such was the act of March 3, 1831), 5 Stat. c. S3, pp. 349,

\ y. 351, relating to the Brothertown Indians of Wisconsin.

r l^ Tlie act of Congress approved February 8, 1887, 24 Stat. 388,

jL" f^X/^l^> was much broader, and by its terms made every Indian sit-

J '^xiajeil as therein referred to, a citizen of the United States.

- )f<'*''^^>J^nifestly the nationality of the inhabitants of territory acquired

y^ "Irt^^ctAiquest or cession becomes that of the government under whose

>.4t^ oominion they pass, subject to the right of election on their i)art to

• ( detain their former nationality by removal or otherwise, as may be

(C provided.

ju. All white persons or persons of European descent who were boru

y^yiii any of the colonies, or resided or had been adopted there, before

Jlr o ^Jjf7G, and had adhered to the cause of independence up to July 4,

,y^l770, were by the declaration invested with the ])rivileges of citi-
' zenship. United States v. Kitchie, 17 How. 525, 53*); Inglis v.

^ -^ Trustees of Sailors' Snug Harbor, 3 Pet. 99. In Mcllvaine v.

^^ Coxe's Lessee, 4 Cranch, 200, it was held that Mr. Coxe liad lost

. the right of election by remaining in New Jersey alter slie had

^ -/declared herself a State, and had passed laws pronouncing him to

„V*^ b*? a men)ber of the new government; but the right itself was not

"^t^lenied. Shanks v. Diipont, 3 Pet. 242.

^(^^^ Under the second article of Jay's treaty (8 Stat. IIG, 117),^ I'ritisli subjects wlio resided at Detroit before and at the time of the

^(V^evacuation of the Territory of Michigan, and who eontmued to

^^Veside there afterwards without at any timi- [jiior to the expiration

^ of one year from such evacuation declaring their intention of becom-

fh^ iiig British sulqeets, became ipso furfn to all intents and purposes

^^j^mi'rican citizens. Crane r. Keeder, 25 Mich. 303.

'^ ^^ P>y section three of Article IV. of the Constitution, "new States

y\ may be admitted Ijy tln^ Congress into this Union " The section,

^ as originally reported by the committee of det.iil, contained the

^ language: "If the iidmission be consented to. the new State shall

O^ iM^idinitted on the same terms as the original ones. P>ut tlie Icgis-

V^^^/»^^ture may make comlitions with tlie new States concerning the

> jtublic debt which shall be then Kul)Risting." These clauses were

y^^ strif-ken out, in spite of stnMiuous opposition, upon the view that

' ^ wide latitude ouglit to be gi-vj'n to the Congress, and the denial of
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any attempt to impede the growth of the western country. Madison

Papers, 5 Elliot, 381, 492, 493; 3 Gilpin, 1450.

And paragraph two was added, that "the Congress shall have

power to dispose of and nuikf; all needful rules and regulations

respecting the territory or other property belonging to the United

States; and nothing in this Constitution shall be so construed as to

prejudice any claims of the United States, or of any particular

State."

By article three of the treaty of I'aris of 1803 (8 Stat. 200, 202),

it was provided that "the inhabitants of the ceded territory shall

be incorporated in the Union of the United States, and admitted

as soon as possible, according to the principles of the Federal

Constitution, to the enjoyment of all the rights, advantages, and

immunities of citizens of the United States; and in the meantime

they shall be maintained and protected in the free enjoyment of

their liberty, property, and the religion which they profess."

It was said by Mr. Justice Catron, in his separate opinion in

Dred Scott v. Sandford, 19 How. 393, 525: "The settled doctrine in

the State courts of Louisiana is, that a French subject coming to the

Orleans Territory, after the treaty of 1803 was made, and before

Louisiana was admitted into the Union, and being an inhabitant at

the time of the admission, became a citizen of the United States by

that act; that he was one of the inhabitants contemplated by the

third article of the treaty, which referred to all the inhabitants

embraced within the new State on its admission. That this is the

true construction I have no doubt."

In Desbois's Case, 2 Martin, 185 (decided in 1812), one Desbois,

of French birth, applied for a license to practise as a counsellor and
attorney at law in the Superior Courts of Louisiana, and by one of

the rules of the court the applicant could not be admitted unless he

was a citizen of the United States. Desbois conceded that he had
no claim to citizenship by birth nor by naturalization uiuler the

acts of Congress to establish a uniform rule on that subject, but

he contended that there was a third mode of acquiring citizenship

of the United States, namely, the admission into the Union of a

State of which he was a citizen. lie contended that as he liad, in

the year 1806, removed to arid settled with his family in the city

of New Orleans in the Territory of Orleans, in contemplation of the

enjoyment of all the advantages which the laws of the Territory and
of the United States held out to foreigners removing into that

Territory, and had ever since considered it as his adopted country,

he had become a citizen under the act of Congress of JNIarch 2,

1805, further providing for the territorial government of Orleans,

the enabling act of February 20, 1811, and that of April 8, 1812,

admitting the State.

Judge Martin, who delivered the opinion of the court, referred

among other things to the fact that the act of Congress authorizing
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the formation of the State government of Louisiana was almost

literally coi)ied from that which authorized that of Ohio, and,

pointing out that by the first section of the latter statute the inhabi-

tants ot the designated Territory were authorized to form for tliem-

selves a State constitution, while by tlie fourth section the persons

entitled to vote for members of the convention were described as,

first, all male citizens of the United States, and next, all other

persons having in all other respects the legal cpialifications to vote

for members of the general assembly of tlie Territory, which wore a

freehold of fifty acres of land in the district and citizenship of one

of the States and residence in the district, or the like freehold and

two years' residence in the district, said, ''The word 'inhabitants,' in

the first section of this act, must be taken lato sensu; it cannot be

restrained so as to include citizens of the United States only; for

other persons are afterwards called upon to vote. There is not any

treaty, or other instrument, which may be said to control it.

Every attempt to restrict it must proceed on principles absolutely

arbitrary. If tlie word is to be taken lato sensu in the act passed

in favor of the people of one Territory, is there any reason to say

that we are to restrain it, in another act, passed for similar pur-

poses, in favor of the people of another Territory ?
"

And after an able discussion of the subject, he concluded tliat the

applicant must be considered a citizen of the State of Louisiana,

and entitled to all the rights and privileges of a citizen of the

United States.

In 1.S1.3, in United States v. Laverty, 3 :Martin, 733, Judge Hall

of tlie District Court of the United States held that the inhabitants

of the Territory of (Orleans became citizens of Louisiana and of the

United States by the admission of Louisiana into the Union; denied

that the only constitutional mode of becoming a citizen of the

United States is naturalization by com].liance with the uniform

rule established by Congress; and fully agreed with the decision in

Desbois's case, whicli he cited. Ly the ordinance for the govern-

ment of the Northwest Territory, of July L'i, 1787, it was provided

that as soon as there should be r),0()() free mule inhabitants of full

age in the district thereby constituted, they were to receive author-

ity to elect representatives to a general assembly, and the fpuilifi-

cations of a representative in such cases were previous citizenship

(.f one of the United States for three years and residene.' in the

district, or a residence of three years in the district and a fee-

Kiniple estate of 200 acres of lan.l therein. The qualitieations of

electors were a freehold in fifty acres of land in the district, ]»revious

eitizenshi]> of one of the United States, and residence, or the like

freehold, and two years' residence in the district. And it was also

].rovi(led that there HJiould be formed in thr^ Territory not less than

tiiree nor more than five States, with certain boundaries, and that

whenever any such State should contain fiO.ndd fnc inhabitants,



RECT. 111.] BOYD V. THAYER. 427

such State should bo admitted by its delegates in Congress on an

equal footing with the original States in all respects whatever, and

should be at liberty to form a permanent constitution and State

government, provided it should be republican and in conformity

with the articles of compact. . 1 Stat. 51 a; Kev. Stat. 2d ed.

Organic Laws, 13, 14.

lieference to the various acts of Congress creating the Indiana

and Illinois Territories, 2 Stat. 58; 2 Stat. 514; the enabling' acts

under which the State governments of Ohio, Indiana, and Illinois

were formed, 2 Stat. 173; 3 Stat. 289; 2 Stat. 428; and the act

recognizing, and resolutions admitting, those States, 2 Stat. 201

;

3 Stat. 399 ; 3 Stat. 536 ; and to their original constitutions ; es-

tablishes that the inhabitants or people who were empowered to

take part in the creation of these new political organisms, and

who continued to participate in the discharge of political func-

tions, included others than those who were originally citizens of

the United States. And that the action of Congress was advisedly

taken is put beyond doubt by the language used in the legislation

in question.

In the case of the admission of Michigan this was strikingly

shown. By the act of Congress of January 11, 1805, 2 Stat. 309,

a part of the Indiana Territory was constituted the Territory of

Michigan, and a government in all respects similar to that pro-

vided by the ordinance of 1787 was established. The act of Feb-

ruary 16, 1819, 3 Stat. 482, authorized that Territory to send

a delegate to Congress, and conferred the right of suffrage on

the free white male citizens of the Territory who had resided

therein one year next preceding the election and had paid county

or territorial taxes. The act of March 3, 1823, 3 Stat. 769, pro-

vided that all citizens of the United States having the qualifica-

tions prescribed by the act of February 16, 1819, should be entitled

to vorte and be eligible to office. l>y an act of tlie territorial legis-

lature of January 26, 1835, the free white male inhabitants of the

Territory of full age, who had resided therein three months pre-

ceding "the fourth day of April next in the year one thousand eight

hundred and thirty -five," were authorized to choose delegates to

form a constitution and State government. Mich. Laws, 1835, pp.

72, 75. Delegates were elected accordingly, and a constitution com-

pleted June 29, 1835, and ratified by a vote of the people November

2, 1835, which provided that every white male citizen above the

age of twenty-one years, who had resided in the State six months

next preceding any election, should be entitled to vote at any elec-

tion, "and every white male inhabitant of the age aforesaid, who
may be a resident of the State at the time of the signing of this

constitution, shall have the right of voting as aforesaid." 1 Charters

and Constitutions, 983, 984. This constitution was laid before Con-

gress by President Jackson in a special message, December 9. 1835,
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and a bill was introduced for the admission of Micliigan into the

Union. While this was luuler coubideration an amendment to

the provision that on tlie assent being given by a convention of

the people of Michigan to certain boundaries delined in the bill, the
State should be admitted, to strike out the words "people of the
said State " and insert " by the free male white citizens of the United
States over the age of twenty-one years, residing witliin the limits

of the proposed State," was voted down; as was also another
amendment proposing to insert after that part of the bill which
declared the constitution of the new State ratified and confirmed by
Congress, the words "except that provision of said constitution by
which aliens are permitted to enjoy the right of suffrage." The
act was passed June 15, 18o(), and the conditions imposed having
been first rejected and then finally accepted, the State was admitted
into tlie Union by the act of January 2G, 1837.

In all these instances citizenship of the United States in virtue of

the recognition by Congress of the qualified electors of the State as

citizens thereof, was apparently conceded, and it was the effect in

that regard that furnislied a chief argument to those who opposed
the admission of Michigan. It may be added as to that State that

the State constitution of 1850, as amended in 1870, preserved the

rights as an elector of "every male inhabitant, residing in the

State on the 24th day of June, 1835." And in Attorney-General

V. Detroit, 78 Mich. 545, 563, the Supreme Court of ^licliigan

assigned as one of tlie reasons for holding the registry law under

consideration invalid, that no provision was therein made for tliis

class of voters, nor for the inhabitants who had resided in Michigan
in 1850 and declared their intention to become citizens of the

United States, who had the right to vote under the constitution of

18.">().

The sixtli article of the treaty of 1810 with Sjiain, 8 Stat. 250,

contained a jirovision to the same effect as that in the treaty of

Pari.**, and Mr. Chief .Justice Marshall said (Amer. Ins. Co. r.

Canter, 1 Pet. 511, 542): "This treaty is the law of the land, and
admits the inhabitants of Florida to the enjoyment of the piivi-

leges, rights, and immunities of tlie citizens of the United States.

It is unnecessary to inquire whether this is not their condition,

indepf-ndent of stipulation. They do not, however, participate in

I)olitical power; tliey do not share in the government till I'Morida

shall become a State. In tlu^ meantinje, Florida continues to be a

Territory of the I'nited States; governed by virtue of that clause in

the CotiHtitution, whi(rh em|)<Mvers Congress ' td uiaki- all in'tdlul

rules and regulations, respecting the Territory, or otln r propiity

belonging t(» the United StatJ'S.'"

At the second session of the Twenty-seventh Congress, in the

case of David Levy, who had bcu-n elected ;i <lelegat(( from tlie

Territory of Florida, wliere it was alleged that he was not a citizen
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of the United States, it was held by the House Committee on Elec-

tions that "it matters nothing whether the naturalization be effected

by act of Congress, by treaty, or by the admission of new States,

the provision is alike applicable."

The question turned on whether ^Iv. Levy's father was an inhabi-

tant, of Florida at the time of its transfer to the United States, as

the son admitted that he was not a native-born citizen of the United

States, but claimed citizenship through that of his father effected

by the treaty while he was a minor. The argument of the report in

support of the position that "no principle has been more repeatedly

announced by the judicial tribunals of the country, and more con-

stantly acted upon, than that the leaning, in questions of citizen-

ship, should always be in favor of the claimant of it," and that

liberality of interpretation should be applied to such a treaty, is

well worthy of perusal. Contested Elections, 1834, 1835, 2d Ses-

sion, 38th Congress, 41.

By the eighth article of the treaty with Mexico of 1848, those

Mexicans who remained in the territory ceded, and who did not

declare within one year their intention to remain Mexican citizens,

were to be deemed citizens of the United States. 9 Stat. 930.

By the annexation of Texas, under a joint resolution of Congress

of March 1, 1845, and its admission into the Union on an equal

footing with the original States, December 29, 1845, all the citizens

of the former republic became, without any express declaration,

citizens of the United States. 5 Stat.- 798; 9 Stat. 108; McKinney

V. Saviego, 18 How. 235; Cryer v. Andrews, 11 Texas, 170;

Barrett v. Kelly, 31 Texas, 476; Carter v. Territory, 1 N. Mex.

317.

It is too late at this day to question the plenary power of Con-

gress over the Territories. As observed by Mr. Justice Matthews,

delivering the opinion of the court in Murphy v. Ramsey, 114 U. S.

15, 44: "It rests with Congress to say whether, in a given case, any

of the people, resident in the Territory, shall participate in the

election of its officers, or the making of its laws; and it may, there-

fore, take from them any right of suffrage it may previously have

conferred, or at any time modify or abridge it as it may deem expe-

dient. The right of local self-government, as known to our system

as a constitutional franchise, belongs, under the Constitution, to

the States and to the people thereof, by whom that Constitution

was ordained, and to whom bj' its terms all power not conferred by

it upon the government of the United States was expressly reserved.

The personal and civil rights of the inhabitants of the Territories

are secured to them, as to other citizens, by the principles of con-

stitutional liberty which restrain all the agencies of government.

State and National; their political rights are franchises which they

hold as privileges in the legislative discretion of the Congress of

the United States. ... If we concede that this discretion in Con-
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gress is limited by the obvious purposes for which it was conferred,

and tliat those purposes are satisfied by measures which prepare the

jjeuple of the Territories to become States in tlie Union, still the

conclusion cannot be avoided, that the act of Congress here in ques-

tion is clearly within that justification."

Congress having the power to deal with the people of the Ter-

ritories in view of the future States to be formed from them, there

can be no doubt that in the admission of a State a collective natu-

ralization may be effected in accordance with the intention of Con-

gress and the people applying for admission.

Admission on an equal footing with the original States, in all

respects whatever, involves ecjuality of constitutional right and

power, which cannot thereaiterwards be controlled, and it also

involves the adoption as citizens of the United States of those

whom Congress makes members of the political community, and

who are recognized as such in the formation of the new State with

the consent of Congress.

[The enabling act for the admission of Nebraska, and the pro-

ceedings had thereunder, are then set out.]

It follows from these documents that Congress regarded as citi-

zens of the Territory all who were already citizens of the United

States, and all who had declared their intention to become such.

Indeed, they are referred to in section three of the enabling act

as citizens, and by the organic law the right of suffrage and of hold-

ing office had been allowed to them. Those whose naturalization

was incomplete were treated as in the same category as those who

were already citizens of the United States. "What the State had

power to do after its admission is not the question. lU'fore Con-

gress let go its hold upon tlie Territory, it was for Congress to say

who were members of the political community. So tar as the orig-

inal States were concerned, all those who were citizens of such

States became ujion the formation of the Union citizens of the

United States, and upon the admission of Nebraska into the Union

"upon an eqtial footing with the original States, in all respects

whatsoever,-' the citizens of what had been tlie Territory became

citizens of the United States and of the State.

As remarked liy Mr. Chief Justice \Vaite in Minor r. Happer-

sett, 21 Wall. lOL', 107: " Wlioever, tlien, was one of the jieople of

either of tliese States when tlie Constitution of the United States

was adopted, became ijiso facto a citizen — a mendx'r of the nation

created l)y its ado])tion. He was one of tlie persons a.ssociating

together to form tlie nation and was, consequently, one of its origi-

nal citizens. A.s to this there has never been a doubt. Disjmtes

have arisen as to whether or not certain i)er8ons or certain classes

of persons were part of tlie people at the time, Init never as to their

cit'/enship if they were."

r.ut it is argued that Jaiiies K. I'<i\<l had Tiever declared his
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intention to become a citizen of the United States, althougli his

father had, and that because, as alleged, his father had not com-
pleted his naturalization before the son attained his majority, the

latter cannot be held to come within the purview of the acts of

Congress relating to the Territory and the admission of the State,

so as to be entitled to claim to have been made a citizen thereby.

The act of March 2G, 1790, 1 Stat. 103, provided for the natu-

ralization of aliens, and then that ''the children of such persons so

naturalized, dwelling within the United States, being under the age
of twenty-one years at the time of such naturalization, shall also be
considered as citizens of the United States."

The third section of the act of January 29, 1795, 1 Stat. 414, 415,

provided "that the children of persons duly naturalized, dwelling

within the United States, and being under the age of twenty-one
years, at the time of such naturalization, and the children of citi-

zens of the United States, born out of the limits and jurisdiction

of the United States, shall be considered as citizens of the United
States," &c.

The fourth section of the act of April 14, 1802, 2 Stat. 153, 155,
carried into the Revised Statutes as section 2172, was: "That the
children of persons duly naturalized under any of the laws of the
United States, or who, previous to the passing of any law on that

subject, by the government of the United States, may have become
citizens of any one of the said States, under the laws thereof, being
under the age of twenty-one years, at the time of their parents
being so naturalized or admitted to the rights of citizenship, shall,

if dwelling in the United States, be considered as citizens of the
United States." In Campbell v. Gordon, 6 Cranch, 176, it was
held that this section conferred the rights of citizenship upon the
minor child of a parent who had been duly naturalized under the act

of 1795, although the child did not become a resident of the United
States until she came here after that, but before the act of 1802
was passed.

The rule was to be a uniform rule, and we perceiv^ no reason for

limiting such a rule to the children of those who had been already
naturalized. In our judgment the intention was that the act of

1802 should have a ])rospective operation. United States v. Kellar,

13 Fed. Rep. 82; West r. West, 8 Paige. 433; State v. Andriano, 92
Mo. 70; State v. Penney, 10 Ark. 621 ; O'Connor v. The State, 9 Fla.

215.

By the second section of the act of March 26, 1804, 2 Stat. 292,

p. 293, if any alien who had complied with the terms of the act

should die without having completed his naturalization, his widow
and childi-en should be considered citizens upon taking the oaths
prescribed by law ; and this was carried forward into section 2168
of the Revised Statutes.

By the first section of the act of May 26, 1824, 4 Stat. 69.
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carried forward into section 21G7 of the Revised Statutes, any
alien, being a minor, who shall have resided in the United States

three years next preceding liis arrival at majority and continued to

reside therein, may, upon reaching the age of twenty-one years,

and after a residence of tive years, including the three years of

minority, be admitted a citizen of the United States without having
made during niinorit}- the declaration of intention required in the

case of aliens.

The stAtutory provisions leave much to be desired, and the atten-

tion of Congress has been called to the condition of the laws in

reference to election of nationality; and to the desirability of a

clear definition of the status of minor children of fathers who had
declared their intention to become citizens, but had failed to per-

fect their naturalization; and of the status gained by those of full

age by the declaration of intention. 2 Whart. Int. Dig. 340, 341,

350.

Clearly minors acquire an inchoate status by the declaration of

intention on the part of their })arents. If they attain tlieir majority

before the parent completes his naturalization, then they have an

election to repudiate the status which they find impressed upon
them, and determine that they will accept allegiance to some foreign

potentate or power rather than hold fast to the citizonsliip which

the act of the parent has initiated for them. Ordinarily tliis elec-

tion is determined by application on their own behalf. l)ut it does

not follow that an actual equivalent ma}' not be accepted in lieu of

a technical compliance.

James E. lioyd was born in Ireland of Irish parents in 1S34, and

brouglit to this country in 1S44 by his fatlier, Josepli iJoyd, who
settled at Zanesville, Muskingum County, Ohio, and on March 5,

1840, declared his intention to become a citizen of the United

States. In 1S.")5 James E. Boyd, who had grown up in the full

belief of his father's citizenship, and liad been assured by him tliat

he had completed his naturalization by taking out his second pai)ers

in 1854, voted in Ohio as a citizen. In August, 185G, he removed

to the Territory of Xel)raska. In 1857 he was elected and served as

county clerk of Douglas County; in 1.S04 he was sworn into tlie

military service and S(;rved as a soldier of tht; Ei'deral government

to defend the frontier from an attack of Indians; in l8(iG he was

elected a meniber of the Nel)raska legislature and served one ses-

sion; in 1871 he was elected a member of tlie convention to frame

a State c(»nstitntion and served as such; in 1S75 he was again

elected and served as a njcmber of the eonv^ntion which framed the

presel^t State constitution; in 1880 he was eh-cted and acted as

prcsidolit of the city council of Omaha; and in 1881 and 1885,

resi)ectively, was eleet<-d mayor of that city, serving in all four

years. From 185() until the State was admitted, and from tlienco

to this election, he had voted at every election, territorial, State,
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municipal, and national. He had taken, prior to the admission of

the State, the oath recpiired by law in entering upon the duties of

the offices he had filled, and sworn to support the Constitution

of the United States and the provisions of the organic act under

which the Territory of Nebraska was created. For over thirty

years prior to his election as governor he had enjoyed all the rights,

privileges, and immunities of a citizen of the United States and of

the Territory and State, as being in law, as he was in fact, such

citizen.

When he removed to Nebraska, that Territory was to a large

extent a wilderness, and he spent years of extreme hardship upon
the frontier, one of the pioneers of the new settlement and one of

the inhabitants who subsequently formed a government for them-

selves. The policy which sought the development of the country

by inviting to participation in all the rights, privileges, and immu-
nities of citizenship, those who would engag^ in the labors and
endure the trials of frontier life, which has so vastly contributed to

the unexampled progress of the nation, justifies the application of

a liberal rather than a technical rule in the solution of the question

before us.

We are of opinion that James E. Boyd is entitled to claim that

if his father did not complete his naturalization before his son had
attained majority, the son cannot be held to have lost the inchoate

status he had acquired by the declaration of intention, and to have
elected to become the subject of a foreign power, but, on the con-

trary, that the oaths he took and his action as a citizen entitled

him to insist upon the benefit of his father's act, and placed him in

the same category as his father would have occupied if he had
emigrated to the Territory of Nebraska; that, in short, he was
within the intent and meaning, effect and operation, of the acts of

Congress in relation to citizens of the Territory, and was made a

citizen of the United States and of the State of Nebraska under the

organic and enabling acts and the act of admission.

[Another line of reasoning is then stated leading to the same
result, the reversal of the decision of the State court. Mk. Justice

Harlan, Mr. Justice Gray, and INIr. Justice Browx concur in

the result on this second line of reasoning.]

28
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Ix RE HODrJGUEZ.

81 Federal Reporter, 337. 1S97.

^IFnited States District Court; Western District of Texas.]

ir\v i^t the May term, 1896, of this court, llicardo Kodriguez, a citizen

f Mixico, filed au application, in due furni, by which he sought to

e a naturalized citizen of the United States. Two affidavits,

n ^' e;rt(X)dying the essential requisites prescribed by the naturalization

*'0^-^ia\vs, accompanied the application, and also a copy of the affidavit

^(^ i^nade by the applicant, and tiled in the county court of Bexar County,
-^ Tl'x., January L'o, 1893, in which he declared his iuteution to become

a^'itifcen of the United States.

f^f^K ^IKxV:v, District Judge, after stating the case, delivered the fol-

^ ^^4o\| ing opinion :
—

he applicant, a citizen by birth of the republic of Mexico, desires

to avail himself of the inherent right of exj)atriation, and to invest

jr*Tiimself with the rights and privileges pertaining to citizenship of our

country. Although forty-nine years have elapsed since the negotiation

o| the treaty of Guachilupe-IIidalgo, which greatly increased our terri-

torial area, and incorporated many thousands of M^'xicans into our

4^;()nnnon citizenship, as will be hereinafter sliown, the question of the

c^ individual naturalization of a Mexican citizen is now for the first time,
y""^^

^^i far as the court is advised, submitted for judicial determination.

To the (piestion, why may not he be naturalized under the laws of

Congress? it is rey)lied that by section 21()9 of the Revised Statutes

it is provided: " The provisions of this title sluill api)ly to aliens (be-

ing free white persons, and to aliens) of African nativity, and to per-

sons of African descent." Tlie contention is that, by the letter of

the statute, a Mexican citizen, answering to the description of the

applicant, is, because of his color, denied the right to become a citizen

of tlie UniU'd States by naturalization; and, in supjjort of tiiis

view, the foUowing autliorities are relied upon: In re Ah Yup (de-

cided Ijy Judge Sawyer in 1S78), a Sawy. I'm, 1 Fed. Cas. UL'3 ; In ve

('amille (deci(h'd l)y Judge; Dejuly in 1880). Fe(l. 1'5() ; /// n- Kanaka
Nian (^tcided by Supreme Court of Utah in 18S9), L'l Par. 993; In

re Sa'ito (decided by Judge Colt in 1894), 02 Fed. IL'G; anrl 2 Kent,

Comm. 73, where the learned Ciiancellor expresses a doubt in these

words: " I'erluips there might be difficulties also as to the cojiper-

colored natives of America, or the y«'How or tawny races of Asiatics,

and it may/well be doubted whether any of them are wliite persons,

within the purview of the law,"

Of the four cases al)ove citiMl, /// i-f Ah Viip is tlie first in point of

time, and the leading one. The four applications were deni.'d, Ah
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Yup being a native of China, Camille a native of British Columbia,

and of half Indian and half white blood, Nian a native of the Ha-

waiian Islands, whose ancestors were Kanakas, and Saito a native

of Japan. When the case of Ah Yup was decick'd, tlie Cliinese ques-

tion was flagrant on the Pacific slope, and Judge Sawyer seemed to

think, predicating his conclusion upon the debates in Congress, that

the purpose of the amendment extending the right of naturalization

to Africans and persons of African descent was to exclude Chinese

from the benefits of naturalization. To quote his own language :
—

•

" Many other senators spoke pro and con on the question, this being

the point of the contest, and these extracts being fair examples of

the opposing opinions. ... It was finally defeated [the amendment

to strike the word ' white' from the naturalization laws]; and the

amendment cited, extending the right of naturalization to the African

only, was adopted. It is clear from these proceedings that Congress

retained the word ' white ' in the natui-alization laws for the sole pur-

pose of excluding the Chinese from the right of naturalization. . . ,

Thus, whatever latitudinarian construction might otherwise have

been given to the term ' white person,' it is entirely clear that Congress

intended by this legislation to exclude Mongolians from the right of

naturalization. I am therefore of the opinion that a native of China,

of the Mongolian race, is not a white person, within the meaning of

the act of Congress. The second question is answered in the discus-

sion of the first. The amendment is intended to limit the operation

of the provision as it then stood in the Revised Statutes. It would

have been more appropriately inserted in section 21G5 than where it

is found, in section 2169. But the purpose is clear. It was certainly

intended to have some operation, or it would not have been adopted.

The purpose undoubtedly was to restore the law to the condition in

which it stood before the revision, and to exclude the Chinese. It

was intended to exclude some classes, and, as all white aliens and

those of the African race are entitled to naturalization under other

words, it is difficult to perceive whom it could exclude, unless it be

the Chinese."

The opinion of Judge Sawyer is by no means decisive of the present

question, as his language may well convey the meaning that the

amendment of the naturalization statutes referred to by him was in-

tended solely as a prohibition against the naturalization of members
of the IMungolian race. The naturalization of Chinese is, however,

no longer an open question, as section 14 of the act of May 6, 1882,

expressly provides "that hereafter no State court or court of the

United States shall admit Chinese to citizenship ; and all laws in con-

flict with this act are liereby repealed." 22 Stat. 61.

If Chinese were denied the right to become naturalized citizens un-

der laws existing when In re Ali Yup was decided, wliy did Congress

subsequently enact the prohibitory statute above quoted? Indeed,

it is a debatable question whether the term " free white person," as
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used in the original act of 1790, was not employed for the sole pur-

pose of withholding the right of citizensliip from the black or African

race and the Indians then inhabiting this country. But it is not nec-

essary to enter upon a discussion of that question ; nor is it deemed

material to inquire 'to what race ethnological writers would assign

the present applicant. If the strict scientific classification of the

anthropologist should be adopted, he would probably not be classed

as white. It is certain he is not an African, nor a person of African

descent. According to his own statement, he is a " pure-blooded ^lex-

ican,-' bearing no relation to the Aztecs or original races of Alexico.

Being, then, a citizen of Mexico, may he be naturalized pursuant to

the laws of Congress ? If debarred by the strict letter of the law from

receiving letters of citizenship, is he embraced within the intent and

meaning of the statute ? If he falls within the meaning and intent of

the law, his application should be granted, notwithstanding the letter

of the statute may be against him.

[Various treaties and othor ])ublic acts of the United States are

referred to, bearing upon citizenshii) of persons residing in the terri-

tory acquired by the United States from Mexico.]

When all the foregoing laws, treaties, and constitutional provisions

are considered, which either affirmatively confer the rights of citi-

zenship upon "Mexicans, or tacitly recognize in them the right of in-

dividual naturalization, the conchision forces itself upon the mind

that citizens of Mexico are eligible to American citizenship, and

may be individually naturalized by complying with tlie provisions of

^^.v//^MA
v/M /

^ .xSeCTI<}N IV. — liANKllUPTCY.

v4:>//^v^\^.r //'^/y / / 'A•l'^vI^ .. ham:.

^/J /^J^^^ 1 Wallace, 2-j:!. isn.3.

y ' ['IniJ^-'is an aeiion bn»nglit in th.- Circuit Court of the Tnited

/ , •f' States for the District of Massachusetts, by H:ile against Maldwiii, on

/a ifiy-omissory note.

yi'.;ild\vin executed at Bo.ston in the State of Massadnisctts his

y /promissory note for two thousand dollars, payable tlu;re to his own

5^ J^ onler, and subsequently indorsed sneh note to Hale. Subserpiently

\ Baldwin liad a certificate of discliarge in a proceeding in the ('..url of
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Insolvency of the State of Massachusetts, which certificate embraced

by its terms all contracts to be performed within the State of Massa-

chusetts ;
but in this insolvency proceeding llale did not prove his

debt nor take any part.

At the time of the execution of the note, and also at the commence-

ment of this suit, Hale was a citizen of the State of Vermont, and

Baldwin was a citizen of the State of Massachusetts.

Baldwin relied on the certificate of discharge in the insolvency pro-

ceeding' as a bar to the action, but the court below did not sustain

this contention and rendered judgment against him. Whereupon he

brought the case to this court by writ of error to have a determina-

tion by this court of the correctness of the ruling of the lower court

as to the effect of this discharge upon the indebtedness to Hale.]

Mk. Justice Clifford, after stating the case, delivered the opinion

of the court.

Contract was made in Boston, and was to be performed at the place

where it was made, and upon that ground it is contended by the de-

fendant that the certihcate of discharge is a complete bar to the

action. But the case shows that the plaintiff was a citizen of Ver-

mont, and inasmuch as he did not prove his debt against the defend-

ant's estate in insolvency, nor in any manner become a party to those

proceedings, he insists that the certificate of discharge is a matter

inter alios, and wholly insufficient to support the defence.

Adopting the views of the court in Scribner et al. v. Fisher, 2 Gray,

43, the defendant concedes that the law is so, as between citizens of

different States, except in cases where it appears by the terras of the

contract that it was made and must be performed in the State enact-

ing such insolvent law. Where the contract was made and is by its

terms to be performed in the State in which the certificate of dis-

charge was obtained, the argument is, that the discharge is entirely

consistent with the contract, and that the certificate operates as a

bar to the right of recovery everywhere, irrespective of the citizen-

ship of the promisee. Plaintiff admits that a majority of the

Supreme Court of Massachusetts, in tlie case referred to, attempted

to maintain that distinction, but he insists that it is without any

foundation in principle, and that the decisions of this court in an-

alogous cases are directly the other way.

Controversies involving the constitutional effect and operation of

State insolvent laws have frequently been under consideration in this

court, and unless it be claimed that constitutional questions must
always remain open, it must be conceded, we think, that there are

some things connected with the general subject that ought to be

regarded as settled and forever closed.

State legislatures have authority to pass a bankrupt or insolvent

law, provided there be no act of Congress in force establisliing a

uniform system of bankrui)tcy. conflicting with such law ; and. pro-

vided the law itself be so framed, that it does not impair the obliga-
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tion of contracts. Such was the decision of this court in Stuvges r.

Crowuinshield, 4 Wheat. 12'2, and the authority of that decision has

never been successfully questioned. Suit was brought in that case

against the defendant as the nuiker of two promissory notes. They
were both dated at New York, on the I'l'd day of March, 1811,

and the defendant pleaded his discharge under an act for the bene-

fit of insolvent debtors and their creditors, passed by the legislature

of New York subsequently to the date of the notes in controversy.

Contracts in that case, it will be observed, were made prior to the

passage of the law, and the court held, for that reason, that the law,

or tliat feature of it, was unconstitutional and void, as impairing the

obligation of contracts within the meaning of the Constitution of the

United States. Suggestion is made that the ruling of the court in

the case of McMillan v. McNeill, 4 Wheat. 209, decided at the same
term, asserts a different doctrine, but we think not, if the facts of the

case are properly understood.

Recurring to the statement of the case, it appears that the contract

was made in Charleston, in the State of South Carolina, and it is true

that both parties resided there at the time the contract was made,

but the defendant subsequently removed to New Orleans, in the

State of Louisiana, and it was in the latter State where he obtained

the certificate of discharge from his debts. He was also one of a

firm doing business in Liverpool, and a commission of bankruptcy

had been issued there, both against him and his partner, and they

respectively obtained certificates of discharge. Suit was brought in

the District Court for the District of Louisiana, and the defendant

pleaded those certificates of discharge in bar of the action, and the

])laintiff demurred to the plea. Under that state of the case and of

the pleadings, the court held that the certificate of discharge obtained

in the State of Louisiana was no defence to the suit, and very

properly remarked that the circumstance that the State law was

passed before the debt was contracted made no difference in the

application of the principle, lic^aring in mind that the plaiiitilf was

a citizen of South Carolina, and that the contract was made there, it

is obvious that the remark of the court is entirely consistent with

the decision in the former case.

Secondly, the court also held that a discharge under a foreign baidc-

rupt law was no bar to an action in tlu! courts of the United Stati-s,

on a contract made in this country. Speaking of that case, Mr.

Justice Johnson afterwards remarked that it decided nothing more

than that insolvent laws have no extra-territorial operation upon the

contractM r»f other States, and that tlic antt-rior or jtosterior character

of the law with reference to the date of the contract makes no dilTer-

encft in the application c)f that principle. Eight years later the ques-

tion, in all its phases, was again presented to this court, in the case

f)f Ogd«'n /•. Saunders, 12 Whe;it. 21.'^, and was very fully examined.

Three principal pf»int.=t were riilfd liy tlie cmnt. First, the court
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held that_jlie_jgower_of_ Congress to establish uniform laws on the

snTTjpKTofjKmk^^^^ thToiiffhoiitjthe United States did not exclu^ ^'
tlierighToTthe^. States tojegjslate on the same subject, except when c^/y^
tTie power~hacl actuallYLijeerTexercised by Congress, and the Stale ^c^
kwsjconflicted with _thoseof_Congress^ SemmU^ that a bankrupt C ^,.

or insolvent law of any Sta|e]wh]cKjdischarirP^ ^'^^'^^ ^'^'^ pprsni i of the ^ '^

debtor and his futiire acquisitions of property, was not a law impair- %^'
ins^the obligation of contracts so far as respects debts contracted mi^> ^ ^
sequent to the passj;ge of such law^ Thml]j, but that a certificate of '^^"^-^

discharge under such a law cannot be pleaded in bar of an action

brmiglit by a cftizeiT^f another State rnTthe courts of the United ^

States, or iiljiny otlier State than that where the discharge was ob-
^

tainech_ Much diversity of opinion, it must be admitted, existed

among the members of the court on that occasion, but it is clear that

the conclusions to which the majority came were in precise accord-

ance with what had been substantially determined in the two earlier

cases to which reference has been made. Misapprehension existed,

it seems, for a time, whether the second opinion delivered by Mr.

Justice Johnson in that case was, in point of fact, the opinion of a

majority of the court, but it is difficult to see any ground for any

such doubt. Referring to the opinion, it will be seen that he states

explicitly that he is instructed to dispose of the cause, and he goes

on to explain that the majority on the occasion is not the same as

that which determined the general question previously considered.

Ample authority exists for regarding that opinion as the opinion of

the court, independently of what appears in the published report of

the case. When the subsequent case of Boyle v. Zacharie et ah, 6

Pet. 348, was first called for argument, inquiry was made of the court

whether the opinion in question was adopted by the other judges

who concurred in the judgment of the court. To which Marshall,

C. J., replied, that the judges who were in the minority of the court

upon the general question concurred in that opinion, and that what-

ever principles were established in that opinion were to be considered

no longer open for controversy, but the settled law of the court.

Judge Story delivered the unanimous opinion of the court in that

case during the same session, and in the course of the opinion he re-

peated the explanations previously given by the Chief Justice. Boyle

V. Zacharie et al., 6 Pet. 643. Explanations to the same effect were

also made by the present Chief Justice in the case of Cook v. Moffat

et al., 5 How. 310, which had been ruled by him at the circuit. He
had ruled the case in the court below, in obedience to what he under-

stood to be the settled doctrine of the court, and a majority of the

court affirmed the judgment. Acquiescing in that judgment as a

correct exposition of the law of the court, he nevertheless thought it

proper to restate the individual opinion which he entertained upon

the subject, but before doing so, he gave a clear and satisfactory ex-

position of what had previously been decided by the court. Those
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remarks confirm what had at a much earlier period been i'ully ex-

plaiuetl by tlie former Chief Justice and liis learned associate.

Taken together, these several explanations ought to be regarded as

final and conclusive. Assuming that to be so, then, it was settled by

this court in that case,— 1. That the power given to the United States

to pass bankrupt laws is not exclusive. 2. That the fair and ordinary

exercise of that power by the States does not necessarily involve a

violation of the obligation of contracts, multo fortiori of posterior

contracts. 3. But when in the exercise of that power the States

pass bevond their own limits and the rights of their own citizens,

and act upon the rights of citizens of other States, there arises a

conflict of sovereign power and a collision with the judicial powers

granted to the United States, which renders the exercise of such a

power incompatible with the rights of other States, and with the

Constitution of the United States. Saunders, a citizen of Kentucky,

brought suit in that case against Ogden, who was a citizen of Louisi-

ana at the time the suit was brought. Tlaintilf declared upon cer-

tain bills of exchange drawn by one Jordan, at Lexington, in the

State of Kentucky, upon Ogden, the defendant, in the city of New
York, where he then resided. He was then a citizen of the State of

New York, and the case shows that he accepted the bills of exchange

at the city of New York, and that they were subsequently protested

for non-payment.

Defendant pleaded his discharge under the insolvent law of New
York, passed prior to the date of the contract. Evidently, therefore,

the question pre.sented was, whetlier a discharge of a debtor under

a State insolvent law was valid as against a creditor or citizen of

another State, who had not subjected himself to the State laws other-

wise than by the origin of the contract, and the decision in express

terms was, tliat such a proceeding was " incompetent to discharge a

debt due a citizen of another State." Whenever the question has

been presented to this court since that opinion was pronounced, the

answer has uniformly been that the rpiestion depended upon citizen-

ship. Siicli were the views of the court in Suydam c^ al. v. ]'>roadnax

nf <jI., 14 I'et. TT), where it was expressly hchl that a certificate of

discharge cannot be pleaded in bar of an action brought by a citizen

of another State in the courts of the United States, or of any other

State than that where the discharge was obtained. Undoubtedly a

State may pass a baidcrM])t or insolvent law under the eonditions

before mentioned, and such a law is operative ami binding \i\Hm the

citizens of the State, btit wo repeat what the court said in Cook v.

Moffat cf al., a How. 308, that such laws " ean liave no eJTect on con-

tr.U'tH made before their enactment, or beyitnd their territory."

.Imlgft Story says, in the ca.se of Springer v. Foster et al., 'J Story,

C. C. 387, that the settled doctrine of tlie Supreme ('o\irt is, tliat no

State in.solvent laws can di.seharge the obligation of any contr.ict

made in the State, except such contracts as are made bi'twecn citi-
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zens of that State. He refers to the case of Ogden v. Saunders to

support the proposition, and remarks, without qualification, that the

doctrine of that case was subsequently affirmed in Boyle v. Zacharie,

where there was no division of opinion. In the last-mentioned case

he gave the opinion of the court, and he there expressed substantially

the same views. Confirmation of the fact that such was his opinion

may be found both in his Commentaries on the Constitution and in

his treatise entitled Conflict of Laws. His view as to the result of

the various decisions of this court is, that they establish the follow-

ing propositions: 1. That State insolvent laws may apply to all con-

tracts within the State between citizens of the State. 2. That they

do not apply to contracts made within the State between a citizen of

the State and a citizen of another State. 3. That they do not apply

to contracts not made witliin the State : 2 Story on Const., sec. 1390

(3d edition), p. 281 ; Story on Confl. L., sec. 341, p. 573.

Chancellor Kent also says that the discharge under a State law is

not effectual as against a citizen of another State who did not make
himself a party to the proceedings under the law. 2 Kent Com. (9th

ed.), p. 503. All of the State courts, or nearly all, except the Su-

preme Court of Massachusetts, have adopted the same view of the

subject, and that court has recently held that a certificate of dis-

charge in insolvency is no bar to an action by a foreign corporation

against the payee of a note, who indorsed it to the corporation in

blank before its maturity, although the note itself was executed and
made payable in that State by a citizen of the State. Repeated de-

cisions have been made in that court, which seem to support the

same doctrine. Savoye v. Marsh, 10 Met. 594 ; Braynard v. Marshall,

8 Pick. 196. But a majority of th6 court held, in Scribner c^ al. v.

Fisher, 2 Gray, 43, that if the contract was to be performed in the

State where the discharge was obtained, it was a good defence

to ail action on the contract, although the plaintiff was a citizen

of anotlier State and had not in any manner become a party to the

proceedings. Irrespective of authority it would be difficult if not

impossible to sanction that doctrine. Insolvent systems of every

kind partake of the character of a judicial investigation. Parties

whose rights are to be affected ai-e entitled to be heard; and in order

that they may enjoy that right they must first be notified. Common
justice requires that no man shall be condemned in his person or

property without notice and an opportunity to nuike his defence.

jSTations et al. v. Johnson et al., 24 How. 203; Boswell's Lessee v.

Otis ei al., 9 How. 350 ; Oakley v. Aspinwall, 4 Comst. 514.

Regarded merely in the light of principle, therefore, the rule is

one which could hardly be defended, as it is quite evident that the

courts of one State would have no power to require the citizens of

other States to become parties to any such proceeding. Suydam
ef al. V. Broadnax et al., 14 Pet. 75. But it is unnecessary to pursue

the inquiry, as the decisions of this court are directly the other way
;
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V

and so are most of the decisions of the State courts. Donnelly r.

Corbett, 3 Seld. 500; Poe v. Duck, 5 Md. 1 ; Anderson v. Wheeler,

25 Conn. 607 ; Felch r. Buijbee et al., 48 Me. 9 ; Demeriit v. Ex-

change Bank, 10 Law Kep. x. s. GOO; Woodhull v. Wagner, Bald.

C. C. 300.

Insolvent laws of one State cannot discharge the contracts of citi-

zens of other States, because they have no extra-territorial operation,

and consequently the tribunal sitting under them, unless in cases

Avhere a citizen of such other State voluntarily becomes a party to

the proceeding, has no jurisdiction in the case. Legal notice cannot

be given, and consequently there can be no obligation to appear, and

of course there can be no legal default. The judgment of the Circuit

Court is therefore affirmed w^ costs.

j^ Judgment accordingly.

^

(p

Si^CTION V. The Currency.

^^^

•(^

y r
LEGAL TENDER CASE.

JUILLL\RD r. GKEEXMAN.

110 United Stiites, 421. 188i.

' u^Xjnilliard, a citizen of New York, brought an action against

«i/ V Green man, a citizen of Connecticut, in the Circuit Court of the

/^
JJnited States for tlie Southern District of New York, alleging

that the plaintiff sold and delivered to the defendant, at his special

instance and request, one hundred bales of cotton, of the value and

'y for the agreed price of $i5,lL'2.9() ; and that the defendant agreed to

r/^r^y.iy that sum in cash on the delivery of the cotton, aiid had not i)aid

(/. the same or any part thereof, except that ho had i)aid the sum of

^^/?vr 822.00 on account, and was now justly indebted to the jdaintiff

tlierefor in the sum of 85,100; and demanding judgment for tliis

sum with interest and costs.
' y*" The df'ff'ijdant in his answer admitted the citizenship of the parties,

^ the i)urch:ise ami delivery of the cotton, and the agreement to pay
' ^therefor, as alleged ; and averred that, after the delivery of the

'' X^ cotton, he offered and tendered to the plaintiff, in full ])ayment,

822.50 in gold cf»in of the United States, forty cents in silver coin

of tlie United States, and two United States notes, one of the denom-

ination of 85,000, and the other of the denomination of SI 00, of the

descriptirm known as United States legal tender notes, jiurporting

by recital thereon to be legal tender, at their respective face values,

for all debts, public and j.rivate, except duties on imports and inter-

\-^
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est on the public debt, and which, after having been presented for

payment, and redeemed and paid in gold coin, since January 1st,

1879, at tlie United States sub-treasury in New York, had been

reissued and kept in circulation under and in pursuance of the act

of Congress of May 31st, 1878, ch. 14G ; that at the time of offering

and tendering these notes and coin to the plaintiff, the sum of

$5,122.90 was the entire amount due and owing in payment for the

cotton, but the plaintiff declined to receive the notes in payment of

$5,100 thereof; and that the defendant had ever since remained, and

still was, ready and willing to pay to the plaintiff tlie sum of $5,100

in these notes, and brought these notes into court, ready to be paid

to the plaintiff, if he would accept them.

The plaintiff demurred to the answer, upon the grounds that the

defence, consisting of new matter, was insufficient in law upon its

face, and that the facts stated in the answer did not constitute

any defence to the cause of action alleged.

The Circuit Court overruled the demurrer and gave judgment for

the defendant, and the plaintiff sued out this writ of error.

Mb. Justice Gray delivered the opinion of the court.

The amount which the plaintiff seeks to recover, and which, if the

tender pleaded is sufficient in law, he is entitled to recover, is $5,100.

There can, therefore, be no doubt of the jurisdiction of this court to

revise the judgment of the Circuit Court. Act of February 16th,

1875, ch. 77, § 3 ; 18 Stat. 315.

The notes of the United States, tendered in payment of the defend-

ant's debt to the plaintiff, were originally issued under the acts of

Congress of February 25th, 1862, ch. 33, July 11th, 1862, ch. 142,

and March 3d, 1863, ch. 73, passed during the War of the Rebellion,

and enacting that these notes should " be lawful money and a legal

tender in payment of all debts, public and private, within the United

States," except for duties on imports and interest on the public debt.

12 Stat. 345, 532, 709.

The provisions of the earlier acts of Congress, so far as it is neces-

sary, for the understanding of the recent statutes, to quote them, are

re-enacted in the following provisions of the Revised Statutes:—
" Sect. 3579. When any United States notes are returned to the Treasury,

they may be reissued, from time to time, as the exigencies of the public inter-

est may require.

" Sect. 3580. When any Ignited States notes returned to the Treasury

are so mutilated or otherwise iujm-ed as to be unfit for use, the Secretary of

the Treasury is authorized to replace the same with others of the same char-

acter and amounts.

"Sect. 3581. Mutilated United States notes, when replaced according to

law, and all othei- notes which by law are required to be taken up and not

reissued, when taken up shall be destroyed in such manner and under such

regulations as the Secretary of the Treasury may prescribe.

" Sect. 3582. The authority given to the Secretary of the Treasury to

make any reduction of the currency, by retiring and cancelling United States

notes, is suspended."
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'• Skct. 33S8. United States notes sliall be lawful money and a legal

tender in payment of all debts, public and private, witliin the United States,

except for duties on imports and interest on the public debt."

The act of January 14th, 1S75, ch. 15, "to i)rovide for the re-

suniption of specie pay meats," enacted that on and after January 1st,

187U, '" the Secretary of the Treasury shall redeem in coin the United

States legal tender notes "uhen outstanding, on their presentation for

redenij)tion at the office of the Assistant Treasurer of the United

States in the City oi New York, in sums of not less tlian fifty dol-

lars," and authorized him to use for that purpose any surplus revenues

in the Treasury and the proceeds of the sales of certain bonds of the

United States. 18 Stat. 29G.

Tlie act of May 31st, 1S78, ch. 14G, under which the notes in ques-

tion were reissued, is entitled "An Act to forlnd the further retire-

ment of United States legal tender notes," and enacts as follows :
—

*' From and after the passage of this act it shall not be lawful for the Sec-

retary of the Treasury or (»tlier officer under liini to cancel or retire any more

of the United States legal tender notes. And when any of said notes may be

redeemed or be received into the Treasury under any law from any source

whatever and shall belong to the United States, they shall not be retired,

cancelled, or destroyed, but they shall be reissued and paid out again and kept

in circulation: Provided, That nothing herein sliall prohibit the cancellatiou

and destruction of mutilated notes and the issue of other notes of like denom-

ination in their stead, as now provided by law. All acts and parts of acts

in conflict herewith are hereby repealed." 20 Stat. 87.

The manifest intention of this act is that the notes which it directs,

after having been redeemed, to be reissued and kei)t in circulation,

shall retain their original quality of being a legal tender.

The single question, therefore, to be considennl, and upon the

answer to which tiie judgment to be rendered between these parties

<iepend.s, is whether notes of the United States, issued in time of

war, under acts of Congress, declaring them to be a legal tender in

])aynjent of jjrivate debts, and afterwards in time of ])eace redeemed

and paid in gold coin at tlie Treasury, and then reissued under the act

of 1878, can, under the Constitution of the Uiiite.l States, be a legal

tender in payment of such debts. vVv
Upon full consideration of the cai\(', tin' court is unanimou.sly of

opinion that it cannot be distinguished in prineiph' from the eases

heretofore determined, reported uinler the names ol the Legal Tender

Cases, 12 Wall. 4o7 ; I)o(dey r. Smitli, l.'J Wall. 004; liailroad Ci.m-

pany v, Johnson, 15 Wall. 11)5; and .Maryland r. Railroad Comj)any.

22 Wall. 105; and all the judges, except Mr. Justice Field, who

adheres to the views ex[)ressed in liis dissenting opinions in those

cases, are of opinion that they were rightly de(;ided.

The elabonite printed briefs submitted by coun.sel in this case, and

tlie opinions d(divered in the Legal Tender Cases, and in the earlier

case of Hepburn /;. Griswold, 8 Wall. GOo, whieh those cases over-
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ruled, forcibly present the arguments on either side of the question

of the 1)0w or of Congress to make the notes of the United States a

legal tender in payment of private debts. Without undertaking to

deal with all those arguments, the court has thought it fit that the

grounds of its judgment in the case at bar should be fully stated.

No question of the scope and extent of the implied powers of Con-

gress under the Constitution can be satisfactorily discussed without

repeating much of the reasoning of Chief Justice Marshall in the

great judgment in McCulloch v. Maryland, 4 Wheat. olG, by which

the power of Congress to incorporate a bank was demonstrated and

affirmed, notwithstanding the Constitution does not enumerate,

among the powers granted, that of establishing a bank or creating

a corporation.

The people of the United States by the Constitution established a

national government, with sovereign powers, legislative, executive,

and judicial. " The government of tlie Union," said Chief Justice

IMarshall, " though limited in its powers, is supreme within its sphere

of action ;
" " aiul its laws, when made in pursuance of the Constitu-

tion, form the supreme law of the laiul." " Among the enumerated

powers of government, we find the great powers to lay and collect

taxes ; to borrow money ; to regulate commerce ; to declare and

conduct a war ; and to raise and support armies and navies. The

sword and the "purse, all the external relations, and no inconsiderable

portion of the industry of the nation, are intrusted to its govern-

ment." 4 Wheat. 405, 406, 407.

A constitution, establishing a frame of government, declaring fun-

damental principles, and creating a national sovereignty, and in-

tended to endure for ages and to be adapted to the various crises of

human affairs, is not to be interpreted with the strictness of a private

contract. The Constitution of the United States, by apt words of

designation or general description, marks the outlines of the powers

granted to the national legislature ; but it does not undertake, with

the precision and detail of a code of laws, to enumerate the subdi-

visions of those powers, or to specify all the means by which they

may be carried into execution. Chief Justice Marshall, after dw^ell-

ing upon this view, as required by the very nature of the Constitution,

by the language in whicli it is framed, by the limitations upon the

general powers of Congress introduced in the ninth section of the

first article, and by the omission to use any restrictive term which

might prevent its receiving a fair and just interpretation, added

these emphatic words :
" In considering this question, then, we

must never forget that it is a constitution we are expounding."

4 Wheat. 407. See also page 415.

The breadth and comprehensiveness of the words of the Constitu-

tion are nowhere more strikingly exhibited than in regard to the

powers over the subjects of revenue, finance, and cxirrency, of which

there is no other express grant than may be found in these few brief

clauses :
—
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" The Courjress shall have power
'• 'J'o lav ami collect taxes, duties, imi)ost.s, and excises, to pay the del>tsand

provide for the cointuoii defeuce and general welfare of the United States

;

but all duties, imposts, aud excises shall be uniform throughout the United
btates

;

'• To borrow money on the credit of the United States

;

" To regulate commerce with foreign nations, and among the several States,

and with the Indian tribes ;

"

'• To coin money, regulate the value thereof, and of foreign coin, and fix

the standard of weights aud measures."

The section which contains the g^vant of these and other principal

legislative powers concludes by declaring that the Congress shall

have power

"To make all laws which shall be necessary and proper for carrying into

execution the foregoing powers, aud i.U other }:owers vested by this Consti-

tution in the government of the United States, or in any department or

officer thereof."

By the settled construction and the only reasonable interpretation

of this clause, the words '• necessary and proper" are not limited to

such measures as are absolutely and indispensably necessary, with-

out which the powers granted must fail of execution ; but they
include all appropriate means which are conducive or adapted to

the end to be accomjilished, and which in the judgment of Congress
will most advantageously effect it.

Tliat clause of the Ccnistitution which declares tliat ''the Congress

shall have tlie j)Ower to lay and collect taxes, duties, imposts, and

excises, to j»ay tiie debts and provide for the common defence and

general welfare of the United St;ites," either embodies a grant of

power to pay the debts of the United States, or presupposes and

assumes that power as inherent in tlie United States as a sover-

eign government. lint, in wliichever aspect it be considered,

neither this nor any otht-r clause of the Constitution makes any

mention of priority or ])reference of the United States as a cred-

itor over other creditors of an individual debtor. Vet this court, iu

the early case of United States v. Fisher, 2 Craneh, lioS, held that,

under the power to pay the debts of the United States, Congress

had the ])ower to enact that debts (hie to the United States should

have that priority of payment out of the estate of an insolvent debtor,

which the law of England gave to debts due the Crown.

In delivering judgment in that case, Chief .Justice Marshall ex-

]»ounde<l tlie clau.se giving Congress power to make all necessary and

proper laws, as follows: "In cnnstruiiig Ibis clause, it would be in-

correct, and would jiroduce endless (lilliculties, if the opinion should

be maintained that no law was authoriz<'d which was not indispen-

sably necr'ssary to give effect to a sjx'cified power. W'Ikmc various

systems might Ix; adopted for that purpose, it miglit be said with

respect to each, that it was not necessary, because the end miglit bo
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obtained by other means. Congress must possess the choice of

means, and must be empowered to use__any meansjvhicb_argj_Qjg'Ct

conducive~Eo~Tĥ exercise oT a powe r granted by the_ CQiistiiiitilin.

The government is to pay the debt of the Union , and must be author-

ized to use_ the meanj which appear to itseliihejuij^it_digible_ to dleiLt

that object.

"

2 Crunch, 396.

lu McCulloch V. Maryland, he more fully developed the same

view, concluding thus :
" We admit, as all must admit, that the

powers of the government are limited, and that its limits are not to

be transcended. But we think the sound construction of the Con-

stitution must allow to the national legislature that discretion, with

respect to the means by which the powers it confers are to be car-

ried into execution, which will enable that body to perform the high

duties assigned to it, in the manner most benehcial to the people.

Let the end be _legitimatg, let it be within the scope of the Con-

stitutronramTall means which are appropriate, which are plainly

adjipted to that e"nd, which"~are not prohibited, but consist wTththe

letterjind^spirit of the Constitution, are constitutional." 4 Wheat.

The rule of interpretation thus laid down has been constantly ad-

hered to and acted on by this court, and was accepted as expressing

the true test by all the judges who took part in the former discus-

sions of the power of Congress to make the treasury notes of the

United States a legal tender in payment of private debts.

The other judgments delivered by Chief Justice Marshall contain

nothing adverse to the power of Congress to issue legal tender notes.

By the Articles of Confederation of 1777, the United States in

Congress assembled were authorized " to borrow money or emit bills

on the credit of the United States ;
" but it was declared that " each

State retains its sovereignty, freedom,,and independence, and every

power, jurisdiction, and right which is not by this confederation

expressly delegated to the United States in Congress assembled."

Art. 2; art. 9, § 5; 1 Stat. 4, 7. Yet, upon the question whether,

under those articles, Congress, by virtue of the power to emit bills

on the credit of the United States, had the power to make bills so

emitted a legal tender, Chief Justice Marshall spoke very guardedly,

saying :
" Congress emitted bills of credit to a large amount, and did

not, perhaps could not, make them a legal tender. This power

resided in the States." Craig v. Missouri, 4 Pet. 410, 435. But in

the Constitution, as he had before observed in McCulloch v. Mary-

land, " there is no phrase which, like the Articles of Confederation,

excludes incidental or implied powers ; and which- requires that

everything granted shall be expressly and minutely described. Even

the Tenth Amendment, which was framed for the purpose of quiet-

ing the excessive jealousies which had been excited, omits the word
' expressly,' and declares only that the powers * not delegated to the

United States, nor prohibited to the States, are reserved to the States
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or to the people ;

' thus leaving the question, whether the par-

ticular power which uuiy become the subject of contest has been

delegated to the one government or prohibited to the otlier. to depend
on a fair construction of the whole instrument. The men who drew

and adopted this' amendment had experienced the embarrassments

resulting from the insertion of tliis word in the Articles of Confed-

eration, and probably omitted it to avoid those embarrassments."

4 Wheat. 400.

The sentence sometimes quoted from his opinion in Sturges v.

Crownin.shield had exclusive relation to the restrictions imposed by
the Constitution on the powers of the States, and especial reference

to the effect of the clause prohibiting the States from passing laws

impairing tlie obligation of contracts, as will clearly appear by quot-

ing the whole paragraph: " Was this general prohibition intended to

prevent paper money ? We are not allowed to say so, because it is

expressly provided that no State shall 'emit bills of credit;' neither

could these words be intended to restrain the States from enabling

debtors to discharge their debts by the tender of property of no real

value to the creditor, because for that subject also i)articular provision

is made. Nothing but gold and silver coin can be made a tender in

payment of debts." 4 Wheat. 122, 204.

Such reports as have come down to us of the debates in the Conven-

tion that frauied the Constitution afford no {)roof of any general con-

currence of opinion upon the subject before us. The adoption ol the

motion to strike out the words " and emit bills " from the clause "to
borrow money and emit bills on the credit of tlie United States " is

quite inconclusive. The philippic delivered before the Assembl}' of

Maryland by Mr. Martin, one of the delegates from that State, who
voted against the motion, and who declined to sign the Constitution,

can hardly be accepted as satisfactory evidence of the reasons or tlio

motives of the majority of the Convention. See 1 Elliot's Debates,

345, 370, 370. .Some of the members of the Convention, indeed,

as appears by Mr. Madison's minutes of the debates, expressed the

strongest opposition to paper money. And Mr. Madison has dis-

closed tlie grounds of his own action, by recording that "this vote

in the aflirmative by Virginia was occasioned by the acquiescence of

Mr. Madison, who became satisfied that striking out the words would

not disable the government from the use of public notes, so far as

they could be safe and proper ; and would only cut off the i)retext

for a paper currency, and particularly for making the l)ills a tender,

either for pul)lie- or private del)ts." lint Ik; has not explained why
lio thought that striking (»ut the words "and emit bills" would

leave the power to emit bills, and deny the power to make them a

tender in payment of debt.s. And it cannot be known liow many of

the other d<degates, by whose vote the motion was adopted, intended

neither to proclaim nor to deny the power to <'niit pajier money, and

were influenced by the argument of Mr. (ioiham, who "was for
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striking out, without inserting any prohibition," and who said : "If

the words stand, they may suggest and lead to the emission." "The

power, so far as it will be necessary or safe, will be involved in that

of borrowing." 5 Elliot's Debates, 434, 435, and note. And after

the first clause of the tenth section of the first article had been re-

ported in the form in which it now stands, forbidding the States to

make anything but gold or silver coin a tender in payment of debts,

or to pass any law impairing the obligation of contracts, when Mr.

Gerry, as reported by Mv. Madison, " entered into observations in-

culcating the importance of public faith, and the propriety of

the restraint put on the States from impairing the obligation of

contracts, alleging that Congress ought to be laid under the like

prohibitions," and made a motion to that effect, he was not seconded,

lb. 546. As an illustration of the danger of giving too much weight,

upon such a question, to the debates and the votes in the Convention,

it may also be observed that propositions to authorize Congress to

grant charters of incorporation for national objects were strongly

opposed, especially as regarded banks, and defeated. lb. 440, 543,

544. The power of Congress to emit bills of credit, as well as to

incorporate national banks, is now clearly established by decisions to

which we shall presently refer.

The words " to borrow money," as used in the Constitution, to

designate a power vested in the national government, for the safety

and welfare of the whole people, are not to receive that limited and

restricted interpretation and meaning which they would have in a

penal statute, or in an authority conferred, by law or by contract,

upon trustees or agents for private purposes.

The power " to borrow money on the credit of the United States " is

the power to raise money for the public use on a pledge of the public

credit, and may be exercised to meet either present or anticipated

expenses and liabilities of the government. It includes the power

to issue, in return for the money borrowed, the obligations of the

United States in any appropriate form, of stock, bonds, bills, or notes

;

and in whatever form they are issued, being instruments of the

national government, they are exempt from taxation by the govern-

ments of the several States. Weston v. Charleston City Council,

2 Pet. 449 ; Banks v. Mayor, 7 Wall. 16 ; Bank v. Supervisors, 7 Wall.

26. Congress has authority to issue these obligations in a form'

adapted to circulation from hand to hand in the ordinary transac-

tions of commerce and business. In order to promote and facilitate J

such circulation, to adapt them to use as currency, and to make themi

more current in the market, it may provide for their redemption in

coin or bonds, and may make them receivable in payment of debts to|

the government. So much is settled beyond doubt, and was asserted

or distinctly admitted by the judges who dissented from the decision

in the Legal Tender Cases, as well as by those who concurred in

tnat decision. Veazie Bank v. Fenno, 8 Wall. 533, 548; Hepburn v.

29
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Giiswul.l, 8 WiiU. (UG, G36 ; Legal Tender Cases, 12 Wall. 513, 544,

500, 582, GIO, G13, 637.

It is equally well settled that Congress has the power to incor-

porate national banks, with the capacity, for their own profit as

well as for the use of the government in its money transactions, of

i-ssuing bills whicli under ordinary circumstances pass from hand to

hand as money at their nominal value, and which, when so current,

the law has always recognized as a good tender in payment of money
debts, unless specifically objected to at tlie time of the tender.

U nited State s Bank r . Bank of Geort ĝ, 10 Wh_eat. 333, 347; Wixid

r. Smith. 7 Wall. 447. 451. The power of Congress to cliarter a bank
was maintained in McCulloch r. Maryland, 4 Wheat. 31G, and in

Osborn v. United States Bank, 9 Wheat. 738, chiefly upon the

ground that it was an appropriate means for carrying on the money
transactions of the government. But Chief Justice ]Marshall said :

'• The currency which it circulates, by means of its trade with indi-

viduals, is believed to make it a more fit instrument for the purposes

of government than it could otherwise be ; and if this be true, the

capacity to carry on this trade is a faculty indispensable to the char-

acter and objects of the institution." 9 W^heat. 8G4. And Mr.

Justice Johnson, who concurred with the rest of the court in up-

holding the power to incorporate a bank, gave the further reason

that it tended to give effect to *' that power over the currency of the

country, which the framers of the Constitution evidently intended to

give to Congress alone." lb. 873.

/ The constitutional authority of Congress to provide a currency for

/the whole country is now firndy established. In Veazie Bank r.

Fenno, 8 Wall. 533, 548, Chief Justice Ciiase, in delivering tlie

opinion of the court, said :
" It cannot be doubted that under the

Constitution the power to provide a circulation of coin is given to

Congress. And it is settled by the uniform practice of the govern-

ment, and by repeated decisions, that Congress may constitutionally

autliorize the emission of bills of credit." Congress, having under-

taken to supply a national currency, consisting of coin, of treasury

notes of the United States, and of the bills of national banks, is

authorized to impose on all State banks, or national banks, or private

bankers, jiaying out the notes of individuals or of State banks, a tax

of ten pf-r cent upon the amount of such notes so ])aid out. Vea/.ie

Bank r. Fenno, above ciUnl ; National Baidc r. Tnited States, lOl

U. S. 1. The reason for this conclusion was stated by Chief Justice

Chase, and repeated by the present Chief Justice, in these words :

*' Having thus, in tlie exercise of undisputed constitutional powers,

nndt'rtaken to jirovide a currciu-y for the wlioh^ country, it cannot

be fjUf.stioned that Congress may, constitutioiuilly, securo i]w bcni-lit

of it to the people ])y appro[)riatc legislation. To this end, Congress

hafl denied the quality of legal tetuler to foreign coins, and has ])ro-

vided by law against the imposition of counterfeit and base coin on
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the community. To the same end, Congress may restrain, by suit-

able enactments, the circulation as money of any notes not issued

under its own authority. Without this power, indeed, its attempts

to secure a sound and uniform currency for the country must be

futile." 8 Wall. 549 ; 101 U. S. 6.

By the Constitution of the United States, the several States are

prohibited from coining money, emitting bills of credit, or making

anything but gold and silver coin a tender in payment of debts.

But no intention can be inferred from this to deny to Congress either

of these powers. Most of the powers granted to Congress are de-

scribed in the eighth section of the first article ;
the limitations

intended to be set to its powers, so as to exclude certain things

which might otherwise be taken to be included in the general grant,

are defined in the ninth section ; the tenth section is addressed to

the States only. This section prohibits the States from doing some

things which the United States are expressly prohibited from doing,

as well as from doing some things which the United States are ex-

pressly authorized to do, and from doing some things which are

neither expressly granted nor expressly denied to the United

States. Congress and the States equally are expressly prohibited

from passing any bill of attainder or ex j^ost facto law, or granting

any title of nobility. The States are forbidden, while the Presi-

dent and Senate are expressly authorized, to make treaties. The

States are forbidden, but Congress is expressly authorized, to coin,

money. The States are prohibited from emitting bills of credit

;

but Congress, which is neither expressly authorized nor expressly

forbidden to do so, has, as we have already seen, been held to have

the power of emitting bills of credit, and of making every provision

for their circulation as currency, short of giving them the quality of

legal tender for private debts— even by those who have denied its

authority to give them this quality.

T t appeavs to u^Jx)__fon oWj rs n. 1r)gicfy__arid necessary consequence,

mgress has the power to issue the obligatioiis ot the UiiiJ^ed

such form, and to impress upon them siich qualities as

ciirrency for the purchase of merchandise and the ])aym-ent of debts,

as accord with the usage of sovereign governm ents. The power, as

incident to the power of borrowing money and issuing bills or notes

of the government for money borrowed, of impressing upon those

bills or notes the quality of being a legal tender for the payment

of private debts, was a power universally understood to belong to

sovereignty, in Europe and America, at the time of the framing and

adoption of the Constitution of the United States. The governments

of Europe, acting through the monarch or the legislature, according

to the distribution of powers under their respective constitutions,

had and have as sovereign a power of issuing paper money as of

stamping coin. This power has been distinctly recognized in an im-

portant modern case, ably argued and fully considered, in which the
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Emperor of Austria, as King of Hungary, obtained from the English

Court of Chancery an injunction against the issue in England, with-

out l»is license, of notes purporting to be public paper money of

Hungary. Austria r. Day, li Gitf. G2S, and 3 D. F. cS: J. 217. The

power of issuing bills of credit, and making them, at the discretion

of the legislature, a tender in payment of private debts, had long

been exercised in this country by the several Colonies and States;

and during the Kevolutionary War the States, ui»on the recom-

mendation of the Congress of the Confederation, had made the bills

issued by Congress a legal tender. See Craig i'. Missouri, 4 Pet. 4o5,

4o3; Briscoe r. Bank of Kentucky, 11 Pet. 257, 313, 334-33G ; Legal

Tender Cases, 12 Wall. 557, 558,022; Philliits on American Paper

Currency, passim. The exercise of this power not being prohibited

to Congress by the Constitution, it is included in the power expressly

granted to borrow money on the credit of the United States.

This position is fortitied by the fact that Congress is vested with

the exclusive exercise of the analogous power of coining money and

regulating the value of domestic and foreign coin, and also with the

paramount power of regulating foreign and interstate commerce.

Under the power to borrow money on the credit of the United States,

and to issue circulating notes for the money borrowed, its power to

define the quality and force of those notes as currency is as broad as

the like power over a metallic currency under the power to coin

money and to regulate the value thereof. Under the two powers,

taken together, Congress is authorized to establish a national cur-

rency, either in coin or in paper, and to make that currency lawful

money for all purposes, as regards the national government or

private individuals.

The power of making the notes of the United States a legal tender

in payment of ])rivate debts, being included in the power to borrow

money and to provide a national currency, is not defeated or restric-ted

by the fact that its exercise may affect the value of private contracts.

If, n])on a just and fair interpretation of the whole Constitution, a

j)artieular power or authority appears to be vested in Congress, it is

ino
constitutional objection to its existence, or to its exercise, that

the property or the contracts of individuals may be incich'ntully

affected. Tlie decisions of this court, already cited, afford several

examples of this.

Upon the issue of stock, bonds, bills, or notes of the United States,

the States are dei)rived of their power of taxation to tlie extent of

the' projH'rty invested by indivichials in such obligations, and the

Vmrden of State taxation upon oth.r j.rivate property is correspond-

ingly increased. The ten per cent tax, imposed by Congress on

notes of State banks and of jirivate bankers, not only lessens the

value of such notes, but tends to drive them, ami all State banks of

issue, out of existence. The priority given to debts due to the United

States over tli»' j.rivate (hbts of an insolvent debtor diminishes the
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value of these debts, and the amount which their liolders may receive

out of the debtor's estate.

So, under the power to coin money and to regulate its value, Con-

gress may (as it did with regard to gold by the act of June 28th,

18,'M, ch. 95, and with regard to silver by tlie act of February 28th,

1878, ch. 20) issue coins of the same denominations as those already

current by law, but of less intrinsic value than those, by reason of

containing a less weight of the precious metals, and thereby enable

debtors to discharge their debts by the payment of coins of the less

real value. A contract to pay a certain sum in money, without any

stipulation as to the kind of money in which it shall be paid, may
always be satisfied by payment of that sum in any currency which

is lawful money at the place and time at which payment is to be

made. 1 Hale P. C. 192-194; Bac. Ab. Tender, B. 2; Pothier,

Contract of Sale, No, 416 ; Pardessus, Droit Commercial, Nos. 204,

205; Searight v. Calbraith, 4 Dall. 324. As observed by Mr.

Justice Strong, in delivering the opinion of the court in the Legal

Tender Cases, "Every contract for the payment of money, simply,

is necessarily subject to the constitutional power of the government

over the currency, whatever that power may be, and the obligation

of the parties is, therefore, assumed with reference to that power."

12 Wall. 549.

Congress, as the legislature of a sovereign nation, being expressly

empowered by the Constitution " to lay and collect taxes, to pay the

debts and provide for the common defence and general welfare of

the United States," and " to borrow money on the credit of the United

States," and " to coin money and regulate the value thereof and of

foreign coin ; " and being clearly authorized, as incidental to the

exercise of those great powers, to emit bills of credit, to charter

national banks, and to provide a national currency for the whole

people, in the form of coin, treasury notes, and national bank bills
;

and the power to make the notes of the government a legal tender in

payment of private debts being one of the powers belonging to

sovereignty in other civilized nations, and not expressly withheld

from Congress by the Constitution ; we are irresistibly impelled to

the conclusion that the impressing upon the treasury notes of the

United States the quality of being a legal tender in payment of

private debts is an appropriate means, conducive and plainly

adapted to the execution of the undoubted powers of Congress, con-

sistent with the letter and spirit of the Constitution, and therefore,

within the meaning of that instrument, " necessary and ])roper for

carrying into execvition the powers vested by this Constitution in

the government of the United States."

Such being our conclusion in matter of law, the question whether

at any particular time, in war or in peace, the exigency is such, by
reason of unusual and pressing demands on tlie resources of the

government, or of the inadequacy of the supply of gold and silver
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coin to furnish the currency needed for the uses of the goveruuient

and of the people, that it is, as matter of fiict, wise and expedient

to resort to this means, is a political question, to be tleterniined by

Congress when the question of exigency arises, and not a judicial

question, to be afterwards passed upon by the courts. To quote

once more from the judgment in McCnlloch r. Maryland :
'• Where

the law is not prohibited, and is really calculated to effect any of the

objects intrusted to the government, to undertake here to inquire

into the degree of its necessity would be to pass the line which

circumscribes the judicial department, and to tread on legislative

ground." 4 Wheat. 423.

It follows that the act of May 31st, 1878, eh. 14G, is constitutional

and valid; and that the Circuit Court rightly held that the tender in

treasury notes, reissued and kept in circulation under that act, was a

tender of l^awji'ul Uiteuey iiL aaymeut of the defendant's debt to the

ft/v^
ir Judgment affirmed.

^
plaintiff. /

T . --^"NytLsox executed to Trebilcock in June, 18G1, a promissory note

V

TREBILCOCK v. WILSON. ^
IJ Wallace, 6S7. 1871. \^ -

for nine hundred dollars, due in one year after date with interest at

ten jter cent per annum, " jjayable in specie," and at the same date

executed a mortgage on real property to seeure the payment of the

sai)

11 July, 18G5, Wilson brought action in a District Court of Iowa,

setting out the note above referied to, and alleging that he had pre-

^viously tendered to defendant ])ayment of said note in full m legal

^^ tender treasury notes of the United States, authorized by act of

Congress of February 2r)th, 1801,', which i)r()vided that siudi notes

,4 ^V tflu.uld be "lawful money and a legal tender in payment of all debts,

a'
^"" —--

(X.Y'd*lie and ])rivate, within the United States, except duties on im-

,0 vA<," cScc, and that this tender had been refused by the defendant

^y^ou the ground that such money was not the; kind called for by the^ contract, and plaintiff j.rayed that defendant be recpiired to release

^^the mortgage u|)on the proper book of record as liaving been satisfied

Jby such tender, it being further averred tliat plaintiff had kept the

/fr , money teiidr'red ready to pay the defendant, and that it was brought

{^ into court for that purpose.

•r:.k^ Defendant interposed a demurrer to the petition, stating the fol-

j^J/rwing grounds :
—

V^lst. The petition shows ujion its face that by the contract the

^

iJ^WH.t^'HTioi! rir.i.i. fli
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note could only be discharged by payment of the amount due thereou

in gold.
" 2d. The petition asks the aid of this court for the reason that

the petitioners tendered the amount of the note described in the

petition in United States treasury notes. Such tender is not good.

There is no law of this State or of the United States making any-

thing but gold and silver a legal tender in discharge of the contract

set out in the petition. This contract was entered into on the 25th

day of June, 1861. The law of Congress making United States

treasury notes a legal tender in payment of debts does not apply to

• this contract, because it was not enacted until long after this con-

tract was entered into, to wit, on the 25th day of February, 1862.

To apply this law to this contract would be to make it a retrospec-

tive law, a law impairing the obligation of contracts, in violation of

the Constitution of the United States."

This demurrer was overruled by the District Court, and it was

'-^ec^-ee^- that the mortgage be cancelled and satisfaction thereof

entered upon the record.

The case being appealed to the Supreme Court of Iowa, the decree

of the lo-<v;er court was affirmed and the case was brought to this court

on writ oi error.

The opinion of the Supreme Court of Iowa is reported in 23 Iowa,

331, where, however, the court does not give its reasons but refers

to earlier cases, from which it appears that in the view of that court

the insertion in the contract of specific terms as to the medium for

payment did not change or increase the obligation of the maker to

pay in any medium or currency declared by law to be a legal tender

in the payment of debts, and that the enactment after the execution

of the contract of the statute making treasury notes a legal tender,

simply provided another medium for the payment of the debt already

existing, which was specified to be so many dollars of a certain

currency.]

Mr. Justice Field delivered the opinion of the court.

The principal question presented in this case for our consideration

is, whether a promissory note of an individual, payable by its terms

in sjjecie, can be satisfied, against the will of the holder, by the

tender of notes of the United States declared by tlie act of Congress

of February 25th, 18G2, to be a legal tender in payment of debts.

[A portion of the opinion relating to a question of jurisdiction of

the court is omitted.]

We proceed, then, to consider the merits of the case. The note of

the plaintiff is made payable, as already stated, in specie. The use

of these terms, in specie, does not assimilate the note to an instru-

ment in which the amount stated is payable in chattels ; as, for

example, to a contract to pay a specified sum in lumber, or in fruit,

or grain. Such contracts are generally made because it is more con-

venient for the maker to furnish the articles designated than to pay
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the money. He has his option of doing either at the maturity of

the contiuot, but if he is then unable to furnish the articles or

neglects to do so, the number of dollars specified is the measure

of recovery. But here the terms, in specie, are merely descriptive

of the kind of dollars in which the note is payable, there being dif-

ferent kinds in circulation, recognized by law. They mean that the

designated number of dollars in the note shall be paid in so many

gold or silver dollars of the coinage of the United States. They

have acquired this meaning by general usage among traders, mer-

chants, and bankers, and are the opposite of the terms, in ciirrenci/,

which are used when it is desired to make a note ])ayable in paper

money. These latter terms, in currvncij, mean that the designated

number of dollars is payable in an equal number of notes which are

current in the community as dollars. Taup v. Drew, 10 How. 218.

This being the meaning of the terms in specie, the case is brought

directly within the decision of Bronson v. Rhodes, 7 Wall. 229,

where it was held that express contracts, j.ayable in gold or silver

dollars, could only be satisfied by the payment of coined dollars, and

could not be discharged by notes of the United States declared to be

a legal tender in payment of debts.

The several coinage acts of Congress make the gold and silver

coins of the United States a legal tender in all payments, according

to their nominal or declared values. The provisions of the act of

January ISth, 1837, and of INIarch 3d, 1849, in this respect, were in

force when the act of February 25th, 18G2, was passed, and still

remain in force. As the act of 18G2 declares that the notes of the

Unit.'d States shall also be lawful money and a legal tender in pay-

ment of debts, and this act has been sustained, by the recent decision

of this court, as valid and constitutional, we have, according to that

decision, two kinds of money, essentially different in their nature,

but equally lawful. It follows, from tliat decision, that contracts

payable in either, or for the i.oss.-ssion of either, must be equally

lawful, and, if lawful, must be equally capable of enforcement. The

act of 1862 itself distinguishes between the two kinds oi (h)llars in

providing for the payment in coin of duties on imports and the inter-

est on the bonds and notes of the government. It is obvious that

the requirement of coin for duties couhl not be complied witli by the

importer, nor could his necessities for th.' pureliase of goods in a

foreign market be answered, if his contracts for coin could not bo

8peeifi<-ally enforced, but could be satisfied by an offer to pay its

nominal equivalent in note dollars.

The contemporaneous and sul)se(i.ient legislation of Congress has

distinguished between the two kinds of dollars. The act ol .March

17lh 18t;2 (12 Stat, at Large. 870), passed within one month after the

imssage of the first legal tender a<-t, authorized the Secretary of the

Troamirv to purchase c.in with br.nds or United States notes, at such

rates and upon such terms as he might deem most advantageous to
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the [)ublic interest, thus recognizing that the notes and the coin were

not' exchangeable in the market according to their legal or nominal

values.

The act of March 3d, 1863 (12 Stat, at Large, 719, § 4), amending

the internal revenue act, required contracts for the purchase or sale

of gold or silver coin to be in writing, or printed, and signed by the

parties, their agents or attorneys, and stamped; thus impliedly

recognizing the validity of previous contracts of that character with-

out this formality. The same act also contained various provisions

respecting contracts for the loan of currency secured by a pledge or

deposit of gold or silver coin, where the contracts were not to be

performed within three days.

Legislation of a later date has required all persons making returns

of income, to declare " whether the several rates and amounts therein

contained are stated according to their values in legal tender cur-

rency, or according to their values in coined money," and if stated

*' in coined money," it is made the duty of the assessor to reduce

the rates and amounts " to their equivalent in legal tender currency,

according to the value of such coined money in said currency for the

time covered by said returns." 14 Stat, at Large, 147.

The practice of the government has corresponded with the legisla-

tion we have mentioned. It has uniformly recognized in its fiscal

affairs the distinction in value between paper currency and coin.

Some of its loans are made payable specifically in coin, whilst others

are payable generally in lawful money. It goes frequently into the

money market, and at one time buys coin with currency, and at

another time sells coin for currency. In its transactions it every

day issues its checks, bills, and obligations, some of which are pay-

able in gold, while others are payable simply in dollars. And it

keeps its accounts of coin and currency distinct and separate.

If we look to the act of 1862, in the light of the contemporaneous

and subsequent legislation of Congress, and of the practice of the

government, we shall find little difficulty in holding that it was not

intended to interfere in any respect with existing or subsequent

contracts payable by their express terms in specie ; and that when

it declares that the notes of the United States shall be lawful money,

and a legal tender for all debts, it means for all debts which are pay-

able in money generally, and not obligations payable in commodities,

or obligations of any other kind.

In the case of Cheang-Kee v. United States, 3 Wall. 320, a judg-

ment for unpaid duties, payable in gold and silver coin of the United

States, rendered by the Circuit Court for the District of California,

was affirmed by this court.

It is evident that a judgment in any other form would often fail

to secure to the U"nited States payment in coin, which the law re-

quires, or its equivalent. If the judgment were rendered for the

payment of dollars generally it might, according to the recent deci-
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sion of this court, be paid in note dollars, and, if they were depreci-

ated, the government would not recover what it was entitled to

receive. If, on the other hand, the value of the coin was estimated

in currency and judgment for the amount entered, the government,

in case of any delay m the payment of the judgment, by appeal or

otherwise, would run the risk of losing a portion of what it was

entitled to receive by the intermediate fluctuations in the value of

the currency. From considerations of this kind this court felt justi-

fied in sustaining the judgment of the Circuit Court for California,

requiring its amount to be paid specitically in coin, as being the only

mode by which the law could be fully enforced. The same reason-

ing justified similar judgments upon contracts that stipulated specifi-

callv for the payment of coin. The twentieth section of the act of

1792 (1 Stat, at Large, 250, § 20), establishing a mint and regulating

the coins of the United States, in providing that the money of

account of the United States shall be expressed in dollars, dimes,

cents, and mills, and that all proceedings in the courts of the United

States shall be kept in conformity with this regulation, impliedly,

if not directly, sanctions the entry of judgments m this form. The

section has reference to the coins prescribed by the act, and when,

by the creation of a paper currency, another kind of money, ex-

pressed by similar designations, was sanctioned by law and madj a

tender in payment of debts, it was necessary, as stated in Bronson r.

Rhodes, to avoid ambiguity and prevent a failure of justice, to allow

iudgments to be entered for the payment of coined dollars, when

that kind of money was specifically designated in the contracts upon

which suits were brought.

It follows from the views expressed, that the judgment of the

Supreme Court of Iowa must be reversed, and that court direi-ted to

remand the cause to the proper inferior court of the State for further

proceedings in conformity with this opinion;

And it in so ordered.

Mi;. JrsTicK Ukadi.ky, dissenting.

I dis.sent from the opinion of the court in this case for reasons

stated in my opinion delivered in the cases of Knox v. Lee and

Parker v. Davis, 12 Wall. 554. In all cases where the contract is

to pay a certain sum of money of the United States, in whatever

phraseology that money may be described (except cases specially

exenipted by law), I hold that the legal tender acts make the treas-

ury notes a legal temler. Only in those cases in whieh gold and

silver are stipulated for as bullion can they be demanded in sjjecie,

like any other ehattel. Contracts for specie made sinee the legal

tender acts went into operation, when gold bcuiame a e<immodity sub-

ject to market prices, may be regarded as contracts for huUion. But

all contracts for money made bi-fore the acts were passed must, in

my judgment, be regarded as on the same platform. No diflieulty

c:ui arise in this view of the case in sustaining all pniper transac-

tions for the piirehase and sale of gold com.
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Mr. Justice Miller, dissenting.

In the case of Bronson v. Rhodes I expressed my dissent on the

ground that a contract for gohl dollars, in terms, was in no respect

different, in legal effect, from a contract for dollars without the

qualifying words, specie or gold, and that the legal tender statutes

had, therefore, the same effect in both cases.

I adhere to that opinion, and dissent from the one just delivered

by the court.

Section VI.— Bills of Credit.

BRISCOE V. THE PRESIDENT AND DIRECTORS OF THE
BANK OF THE COMMONWEALTH OF KENTUCKY.

11 Peters, 257 ; 12 Curtis, 418. 1837.

M'Leax, J., delivered the opinion of the court.

This case is brought before this court, by a writ of error from the

Court of Appeals of the State of Kentucky, under the 25th section of

the Judiciary Act of 1789. 1 Stats, at Large, 85.

An action was commenced by the Bank of the Commonwealth of

Kentucky, against the plaintiffs in error, in the Mercer Circuit Court

of Kentucky, on a note for $2,048.37, payable to the president and

directors of the bank ; and the defendants filed two special pleas, in

the first of which oyer was prayed of the note on which suit was

brought, and they say that the plaintiff ought not to have, &c.,

because the note was given on the renewal of a like note, given to

the said bank, and they refer to the act establishing the bank, and

allege that it never received any part of the capital stock specified in

the act ; that the bank was authorized to issue bills of credit, on the

faith of the State, in violation of the Constitution of the United

States. That by various statutes the notes issued were made receiv-

able in discharge of executions, and if not so received, the collection

of the money should be delayed, &c. ; and the defendants aver that

the note was given to the bank on a loan of its bills, and that the

consideration, being illegal, was void.

The second plea presents, substantial!}^, the same facts. To both

the pleas a general demurrer was filed, and the court sustained the

demurrer, and gave judgment in favor of the bank. This judgment

was removed, by ap])eal, to the Court of Appeals, which is the liigh-

est court of judicature in the State, where the judgment of the Cir-

cuit Court was affirmed, and being brought before this court by writ

of error, the question is presented whether the notes issued by the
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bank are bills of credit, emitted by the State, in violutiou of the

Constitution of the United States.

The terms "bills of credit," in their mercantile sense, comprehend a

great variety of evidences of debt, whicli circulate in a commercial

country. In the early iiistory of banks it seems their notes were

generally denominated bills of credit; but in modern times they

have lost that designation, and are now called either bank-bills, or

bank-notes.

But the inhibition of the Constitution applies to bills of credit, in

a more limited sense.

It would be ditiicult to classify the bills of credit \vl\ich were

issued in the early history of this country. They were all designed

to circulate as money, being issued undei the laws of the respective

colonies ; but the forms were various in the different colonies, and

often in the same colony.

In some cases they were payable with interest, in others without

interest. Funds arising from certain sources of taxation were

pledged for their redemption, in some instances ; in others they were

issued witliout such a pledge. They were sometimes made a legal

tender; at others, not. In some instances a refusal to receive them
operated as a discharge of the debt ; in others, a postponement of it.

They were sometimes payable on demand ; at otiier times, at some

future period. At all times the bills were receivable fur taxes, and

in payment of debts due to the public, except, perhaps, in some

instances, where they had become so depreciated as to be of little or

no value.

Thest' bills were frequently issued by committees, and sometimos

by an officer of the government, or an individual designated for that

purpose.

The bills of rrt-dit emittt'd by the States during the Kevolution, and

prior to tlie adoption of the Constituti(jn, were not very dissimihir

from tlio.se whicli tlie colonics lia<l been in tl»e practice of issuing.

There were some characteristics wliich were common to all these

bills. They were issued by the colony or State, and on its cn-dit.

For in cases where funds were pledged, the bills were to be redeemed

at a future period, and gradually as the means of redemption should

accuinulate. In some instances. Congress guaranteed the jayment

of bills emitted by a State.

They were, perhaps, never convertible into gold and silver, inime-

diat«dy f)n their emission; as they were issued to sup|»ly the jiresf^ing

pecuniary wants of tlu; government, thcdr cireulatim,' as money was

inrlispetisable. The nf(!essity which rerpjired their emission jtre-

cluded the possibility of their immediate redemption.

In the ease of Craig rt al. v. The State of Missouri, l I'd. J 10, this

court W518 called upon, for the first time, to determint; what con-

stituted a bill of credit, within tin; meaning of the Constitution. A
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majority of the judges in that case, in the language of the Chief

Justice, say, that " bills of credit signify a paper medium, intended

to circulate between individuals, and between government and indi-

viduals, for the ordinary purposes of society."

A definition so general as this would certainly embrace every

description of i)aper which circulates as money.

Two of the dissenting judges, on that occasion, gave a more defi-

nite, though, perhaps, a less accurate meaning, of the terms " bills o

credit."

By one of them it was said, ''a bill of credit may, therefore, be con-

sidered a bill drawn and resting merely on the credit of the drawer,

as contradistinguished from a fund constituted or pledged for the

payment of the bill." And in the opinion of the other, it is said, " to

constitute a bill of credit, within the meaning of the Constitution, it

must be issued by a State, and its circulation as money, enforced by

statutory provisions. It must contain a promise of payment by the

State generally, when no fund has been appropriated to enable the

holder to convert it into money. It must be circulated on the

credit of the State ; not that it will be paid on presentation, but that

the State, at some future period, on a time fixed or resting in its own

discretion, will provide for the payment."

These definitions cover a large class of the bills of credit issued

and circulated as money, but there are classes which they do not

embrace, and it is believed that no definition, short of a descrip-

tion of each class, would be entirely free from objection ; unless it

be in the general terms used by the venerable and lamented Chief

Justice.

The definition, then, which does include all classes of bills of

credit emitted by the colonies or States, is, a paper issued by the

sovereign power, containingapledge of its faith, and designedJo_

circulate as money^
Having arrived at this point, the next inquiry in the case is,

whether the notes of the Bank of the Commonwealth were bills of

credit within the meaning of the Constitution.

A State cannot do that which the Federal Constitution declares itj

shall not do. It cannot coin money. Here is an act inhibited in'

terms so precise that they cannot be mistaken. They are susceptible

of but one construction. And it is certain that a State cannot incor-

porate any number of individuals, and authorize them to coin money.

Such an act would be as much a violation of the Constitution as ifj

the money were coined by an officer of the State, under its authority.

The act being prohibited cannot be done by a State, either directly'

or indirectly.

And the same rule applies as to the emission of bills of credit by a

State. The terms used here are less specific than those which relate

to coinage. Whilst no one can mistake the latter, there are great
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differences of opinion as to the construction of the former. If the

terms in each case were equally definite, and were snsceptil)le of but

one construction, there could be no more dilhculty in api)lying the

rule in the one case than in the other.

The weight of the argument is admitted, that a State cannot, by

any device that may be adopted, emit bills of credit. But the ques-

tion arises, what is a bill of credit within the meaning of the Consti-

tution ? On the answer of this must depend the constitutionality or

unconstitutionality of the act in (juestion.

A State can act only through its agents; and it would be absurd

to say that any act was not done by a State, which was done by its

authorized agents.

To constitute a bill of credit within the Constitution it must_be

issued -bv a State^,-an t)ie faitli of the State^and be_desi£^ned_to_cir:

culate as money. It must be a paper which circulates on the credit of

the State ; and is so received and used in the ordinary business of

life.

The individual or committee who issue the bill must have the

power to bind the State ; they must act as agents, and, of course, do

not incur any personal responsibility, nor impart, as individuals, any

credit to the paper. These are the leading characteristics of a bill

of credit which a State cannot emit. Were the notes of the Baidc of

the Commonwealth bills of credit issued by the State ?

The president and directors of the bank were incorporated, and

vested with all the powers usually given to banking institutions.

They were authorized to make loans on jjcrsonal security, and on

mortgages of real estate. I'rovisions were made, and regulations,

common to all banks ; but there are other parts of the charter which,

it is contended, show that the president and directors acted merely

as agents of the State.

In the preamble of the act it is declared to be '' expedient and

beneficial to the State, and the citizens thereof, to establish a bank

on the funds of the State, for the purpose of discounting paper, and

making loans for longer periods than has been customary, and for the

relief of the distresses of the connnunity."

The president and directors were elected by tlu; legislature. The

capital of the bank l)elonged to the State, and it received the dividends.

These and other parts of the charter, it is argued, show that the

bank w;is a njere instrument of the State to issue bills; and that, if

by such a device the pn>vision of the Constitution may be evaded, it

must become a nullity.

That there is much plausibility and some force in this argument

cannot be denied ; and it would \xi in vain to assert that on this head

the case is clear of tlitlieulty.

The preamble of the act to incorporate the bunk shows the object

of its establishment. It was intended to " relieve the distresses of

the community;" anrl the same reason was assigneii, it is truly said,
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for the numerous emissions of paper money during the Revolution,

and prior to that period.

To relieve the distresses of the community, or the wants of the

government, has been the common reason assigned for the increase

of a paper medium, at all times and in all countries. When a mea-

sure of relief is determined on, it is never difficult to find plausible

reasons for its adoption. And it would seem in regard to this sub-

ject that the present generation has profited but little from the

experience of past ages.

The notes of this bank, in common with the notes of all other

banks in the State, and indeed throughout the Union, with some

exceptions, greatly depreciated. This arose from various causes

then existing, and which, under similar circumstances, must always

produce the same result.

The intention of the legislature in establishing the bank, as ex-

pressed in the preamble, must be considered in connection with every

part of the act, and the question must be answered, whether the

notes of the bank were bills of credit within the inhibition of the

Constitution,

Were these notes issued by the State ?

Upon their face they do not purport to be issued by the State, but

by the president and directors of the bank. They promise to pay to

bearer on demand the sums stated.

Were they issued on the faith of the State ?

The notes contain no pledge of the faith of the State in any form.

They purport to have been issued on the credit of the funds of the

bank, and must have been so received in the community.

But these funds, it is said, belonged to the State ; and the promise

to pay on the face of the notes was made by the president and di-

rectors as agents of the State.

They do not assume to act as agents, and there is no law which
authorizes them to bind the State. As in, perhaps, all bank charters,

they had the power to issue a certain amount of notes ; bi;t they

determined the time and circumstances which should regulate these

issues.

When a State emits bills of credit the amount to be issued is fixed

by law, as also the fund out of which they are to be paid, if any fund

be pledged for their redemption ; and they are issued on the credit

of the State, which, in some form, appears upon the face of the notes,

or by the signature of the person who issues them.

As to the funds of the Bank of the Commonwealth, they were, in

part only, derived from the State. The capital, it is true, was to be

paid by the State ; but in making loans the bank was required to

take good securities, and these constituted a fund to which the holders

of the notes could look for payment, and which could be made legally

responsible.

In this respect the notes of this bank were essentially different
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from any class of bills of credit, which are belie-ed to have been

issued.

The notes were not only payable in gold and silver on demand, but

there was a fund, and, in all probability, a sufficient fund, to redeem
them. This fund was in possession of the bank, and under the con-

trol of the president and directors. But whether the fund was ade-

quate to the redemption of the notes issued, or not, is immaterial to

the present inquiry. It is enough that the fund existed, independent

of the State, and was sufficient to give some degree of credit to the

paper of the bank.

The question is not whether the Bank of the Commonwealth had
a large capital or a small one, or whether its notes were in good credit

or bad, but whether they were issued by the State, and on the faith

and credit of the State. The notes were received in payment of

t;ixes, and in discharge of all debts to the State ; and this, aided by
the fund arising from notes discounted, with prudent management,
under favorable circumstances, might have sustained, and, it is be-

lieved, did sustain, to a considerable extent, the credit of the bank.

The notes of this bank which arc still in circulation arc e(pial in value,

it is said, to specie.

But there is another quality which distinguished these notes from

bills of credit. Every holder of them could not only look to the funds

of the bank for payment, but he had in his power the means of en-

forcing it.

The bank could be sued; and the records of this court show that

while its paper was depreciated, a suit was prosecuted to judgment

against it by a depositor, and who obtained from the bank, it is ad-

mitted, the full amount of his judgment in si)ecie.

What means of enforcing payment from the State had the holder

of a bill of credit. It is said by the counsel for the plaintiffs that he

could have sued the State, But was a State liable to be sued '/

In the case of Chisholm's Executor r. The State of Georgia, in

17'J2, 2 Dal. 411), it was decided that a State could be sued before this

court, and this led to the adoi)tion of the amendment of the Consti-

tution on this subject. But the l)ill8 of credit which were enntted

prior to the Constitution are those that show the mischief against

whieh the iidiibitioti was intcndfil to operate. And we must look to

that period, as of necessity we have done, for the definition and char-

acter of a bill of credit.

No sovereign State is liable to be sued without her consent. Un-

der the articles of confederation, a State coidd be sued only in cases

of l)f)unrlary.

It is believed that there is no case where a suit has been brought

at any time on bills of credit against a State; and it is certain that

no suit could have been maintained on tliis ground prior to the

Constitution.

In the yf.'ir 1700, tlie colonial legislature of Maryland jjassid an
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"act for emitting bills of credit," in which bills to the amount of

$318,000 were authorized to be struck, under the direction of two

commissioners, whom the governor should appoint. These persons

were to be styled "commissioners for emitting bills of credit," by that

name to have succession, to sue or be sued, in all cases relative to their

trust. The commissioners were authorized to make loans on good

security, to draw bills of exchange on London, under certain circum-

stances ; and they were authorized to reissue the bills issued by them.

In the year 1712, it is stated in He wit's History of South Carolina,

the legislature of that colony established a public bank, and issued

£48,000, in bills of credit, called bank bills. The money was to be

lent out at interest on landed or personal security.

The bills emitted under these acts are believed to be peculiar, and

unlike all other emissions under the colonial governments. But a

slight examination of the respective acts will show that the' bills

authorized by them were emitted on the credit of the colonies, and

were essentially different from the notes in question.

The holders of these bills could not convert them into specie ; they

could bring no suit. The Maryland bill was as follows :
'' This in-

dented bill of six dollars shall entitle the bearer hereof to receive bills

of exchange payable in London, or gold and silver "at th3 rate of four

shillings and sixpence per dollar, for the said bill, according to the

directions of an act of the assembly of Maryland, dated at Annapolis :

signed by R. Conden and J. Clapham."

If the leading properties of the notes of the Bank of the Common-
wealth were essentially different from any of the numerous classes

of bills of credit issued by the States or colonies ; if they were not

emitted by the State, nor upon its credit, but on the credit of the

funds of the bank ; if they were payable in gold and silver on de-

mand, and the holder could sue the bank ; and if to constitute a bill

of credit it must be* issued by a State, and on the credit of the State,

and the holder could not, by legal means, compel the payment of the

bill, — how can the character of these two descriptions of paper be

considered as identical ? They were both circulated as money, but in

name, in form, and in substance they differ.

It is insisted that the principles of this case were settled in the

suit of Craig et al. v. The State of Missouri, 4 Pet. 410.

In that case the court decided that the following paper, issued

under a legislative act of INIissouri, was a bill of credit within the

meaning of the Constitution :
—

" This certificate shall be receivable at the treasury, or any of the

loan offices of the State of Missouri, in the discharge of taxes or

debts due to the State, in the sum of dollars, with interest

for the same, at the rate of two per cent per annum, from the date."

By the act, certificates in this form, of various amounts, were issued

and were receivable in discharge of all taxes or debts due to the

State, and in payment of salaries of State officers.

30
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Four of the seven judges considered that these certificates were

designed to circulate as nioney ; that they were issued on the credit

of the State ; and consequently were repugnant to the Constitution.

These certificates were loaned on good security, at d liferent loan

offices of the Stiite," and were signed by the auditor and treasurer of

State. They were receivable in payment of salt, at the ])ublic salt

works, " and the proceeds of the salt springs, the interest accruing

to the State, and all estates purchased by officers under the provi-

sions of the act, and all the debts then due, or which sliould become

due to the State, were pledged and constituted a fund for the redemp-

tion of the certificates
; " and the faith of the State was also pledged

for the same purpose.

It is only necessary to compare these certificates with the notes

issued by the Bank of the Commonwealth, to see that no two things

whicli have any property in common could be more unlike. Tlioy

both circulated as money, and were receivable on public account, but

in every other particular they were essentially different.

If to constitute a bill of credit, either the form or substance of the

Missouri certificate is requisite, it is clear that the notes of the Bank

of tlie Commonwealth cannot be called bills of credit. To include

botli i)apers under one designation would ^confound the most im-

portant distinctions, not only as to their form and substance, but also

as to their origin and effect.

There is no principle decided by the court in the case of Craig i'.

The State of Missouri, 4 Pet. 410, which at all confiicts with the

views here presented. Indeed, the views of the court are sustained

and strengthened, by contrasting the present case with that one.

The State of Kentucky is the exclusive stockholder in the Bank of

the Commonwealth ; but does this fact change the character of the

corporation ? Does it make tlie bank identical with the State ? And

are tl»e operations of the bank the operations of the State? Is the

bank the mere instrument of tlie sovereignty, to effectuate its designs,

and is the State responsil)le for its acts ?

The answer to these inquiries will bo given in the language of this

court, used in former adjudications.

In the case of the Bank of the United States v. The Planters'

Bank, 9 Wheat. 0()4, the Chief .Tustiee, in giving the ui)inion of the

court, says :
" It is, we think, a sound prineijde, that when a govern-

ment becomes a partner in any trading company, it divests itself, so

far as concerns the transaetions of that company, of its sovereign

character, and takes that of a jjrivate citi/en. Instead of communi-

cating to the company its privileges and its prerogatives, it descends

to a level with those with whom it associates itstdf, and takes the

character which belongs to its associates and to the business whieli

is to \xi transacted. Thus many States of th(! Union who have an in-

terest in banks are not suabh; eviMi in their own courts; yet they

never exempt the corporation from l;eing sued. The Stiitc of (Jeor-
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gia, by giving to the bank tlie capacity to sue and be sued, volun-

tarily strips itself of its sovereign cliaracter, so far as respects the

transactions of tlie bank, and waives all the privileges of that charac-

ter. As a member of a corporation, a government never exercises

its sovereignty. It acts merely as a corporator, and exercises no

other power in the management of the affairs of the corporation than

are expressly given by the incorporating act."

" The government becoming a corporator lays down its sovereignty,

so far as respects the transactions of the corporation; and exercises

no power or privilege which is not derived from the charter."

"The State does not, by becoming a corporator, identify itself with

the corporation."

In the case of the Bank of the Commonwealth of Kentucky v.

Wistar and others, 3 Pet. 431, the question was raised whether a

suit could be maintained against the bank, on the ground tliat it was
substantially a suit against the State.

The agents of the defendants deposited a large sum in the bank

;

and when the deposit was demanded, the bank offered to pay the

amount in its own notes, which were at a discount. The notes were
refused, and a suit was commenced on the certificate of deposit.

A judgment being entered against the baidi, in the Circuit Court of

Kentucky, a writ of error was brought to this court. In the court

below the defendant pleaded to the jurisdiction, on the ground that

the State of Kentucky alone was the proprietor of the stock of the

bank ;
for which reason it was insisted that the suit was virtually

against a sovereign State.

Mr. Justice Johnson, in giving the opinion of the court, after copy-

ing the language used in the case above quoted, says :
" If a State

did exercise any other power in or over a bank, or impart to it its

sovereign attributes, it would be hardly possible to distinguish the

issue of the paper of such banks from a direct issue of bills of credit:

which violation of the Constitution, no doubt, the State here intended
to avoid."

Can language be more explicit and more appropriate than tliis, to

the points under consideration ?

This court further say : "The defendants pleaded to the jurisdic-

tion, on the ground that the State of Kentucky was sole proprietor

of the stock of the bank, for which reason it was insisted that the
suit was virtually against a sovereign State. But the court is of

opinion tliat the question is no longer open here. The case of the
United States Bank v. The Planters' Bank of Georgia, 9 Wheat. 904,

was a much stronger case for the defendants than the present; for

there the State of Georgia was not only a proprietor, but a corpora-

tor. Here, the State is not a corporator; since, by the terms of the

act, the president and directors alone constitute the body corporate,

the metaphysical person liable to suit."

If the bank acted as the agent of the State under an unconstitu-



468 THE LEGIr^LATIVE DEPARTMENT. [CHAP. IV.

tional charter, although the persons engaged might be liekl liable in-

dividually, could they have been held resjwnsible as a corporation ?

It is true the only question raised by the plea was, whether the

bank could be sued, as its stock was owned by the State ? But it

would be difficult to decide this question, without, to some extent,

considering the constitutionality of the charter. And, indeed, it

appears that this point did not escape the attention of the court; for

they say, '* if a State imparted any of its sovereign attributes to a

bank in which it was a stockholder, it would hardly be possible to

distinguish the paper of such a bank from bills of credit ;
" and this,

the court say, " tlie State in that case intended to avoid."

Tliese extracts cover almost every material point raised in this

investigation.

They show that a State, when it becomes a stockholder in a bank,

imparts none of its attributes of sovereignty to the institution ;
and

that this is equally the case, whether it own a whole or a part of the

stock of the bank.

It is admitted by the counsel for the plaintiffs that a State may

become a stockholder in a bank ; but they contend that it cannot

become the exclusive owner of the stock. They give no rule by

which the interest of a State in such an institution shall be gradu-

ated, nor at what point tlie exact limit shall be fixed. May a State

own one fourth, one half, or three fourths of the stock ? If tlie

proper limit be exceeded, does the charter become unconstitutional;

and is its constitutionality restored if the State recede within the

limit ? The court are as ranch at a loss to fix the sujtposed constitu-

tional boundary of this right as the counsel can possibly be.

If the State must stop short of owning the entire stock, tlie precise

point may surely be ascertained. It cannot be supposed that so

important a constitutional principle as contended for, exists without

limitation.

If a State may own a part of the stock of a bank, we know of no

principle which prevents it from owning the whole. As a stock-

holder, in tlie language of this court, above cited, it can exerci.se no

more power in the affairs of tlie corporation than is expressly given

by the incorporating act. It has no more power than any other

stockholder to the same extent.

This court did not consider that the character of the incorporation

was at all affected by the excdusive owin-islii|t of the sUn-.k by the

State. And they say that the case of the; Tlanters' 15aiik presented

stronger ground of defence than the suit against the Hank of the

Conjmonwralth. That in the former the State of Cii'orgia was not

only a proprietor, but a corporator; and that in the latter the presi-

dent and directors constituted the corporate body. And yet in the

case of the I'lanters' Hank the court <lecide(l the State could only bo

considered as an ordinary corporator, both as it regarded its powers

ami rcspcjnsibilities.
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If these positions be correct, is there not an end to this contro-

versy ? If the Rank of the Coninion wealth is not the State, nor the

agent of the State ;
if it possesses no more power than is given to it

in the act of incorporation and precisely the same as if the stock

were owned by private individuals,— how can it be contended that the

notes of the bank can be called bills of credit, in contradistinction

from the notes of other banks ?

If, in becoming an exclusive stockholder in this bank, the State

imparts to it none of its attributes of sovereignty ; if it holds the

stock as any other stockholder would hold it,— how can it be said

to emit bills of credit ? Is it not essential, to constitute a bill of

credit within the Constitution, that it should be emitted by a State ?

Under its charter the bank has no power to emit bills which have

the impress of the sovereignty, or which contain a pledge of its faith.

It is a simple corporation, acting within the sphere of its corporate

powers, and can no more transcend them than any other banking
institution. The State, as a stockholder, bears the same relation to

the bank as any other stockholder.

The funds of the bank, and its property of every description, are

held responsible for the payment of its debts ; and may be reached

by legal or equitable process. In this respect it can claim no exemp-
tion under the prerogatives of the State.

And if, in the course of its operations, its notes have depreciated

like the notes of other banks, under the pressure of circumstances,

still, it must stand or fall by its charter. In this its powers are de-

fined, and its rights, and the rights of those who give credit to it,

are guaranteed. And even an abuse of its powers, through which
its credit has been impaired and the community injured, cannot be

considered in this case.

We are of the opinion that the act incorporating the Bank of the

Commonwealth was a constitutional exercise of power by the State

of Kentucky ; and, consequently, that the notes issued by the bank
are not bills of credit, within the meaning of the Federal Constitutior,

The judgment of the court of appeals is therefore aflSrmed, with in-

'terest and costs.*

1 Mr. Justice Story delivered a dissenting opinion.

In PoiNDicxTER V. GuEENiiow, 114 U. S. 28.3 (1885], the validity of certain bonds
of the State of Virginia and tlie coupons attached thereto was called in question on
the ground that they were bills of credit. On this point Mk. Justice Matthews, in

rendering the opinion of the court, uses the following language:—
" The meaning of the term ' l)il]s of credit,' as used in the Constitution, has been

settled by decisions of this court. By a sound rule of interpretation, It has been con-

strued iti the liglit of the historical circumstances which are known to have led to the
adoption of the clause prohibiting their emi.ssion by the States, and in view of the

great public and private ini.schiefs experienced during and prior to the period of the

War of Indei)endence, in consequence of unrestrained issues, bv the colonial and State

governments, of paper money, based alone upon credit. The definition thus deduced
was not founded on the abstract meaning of the words, so as to include evervthing in

the nature of an obligation to pay money, reposing on the public faith, anil subject
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to future redemption, bat was limited to those particular forms of evidences of debt,

which had bieu so abused to the detriment of both private and public interests.

Accordinj^ly, (."hief Justice Marshall, in Craig v. Missouri, 4 Pet. 410, 432, said, that

' bills of credit signify a paper medium intended to circulate between iudiviiluals,

and between government and individuals, for the ordinary purposes of society.'

This definition was made more exact by merely expressing, however, its implications.

in Briscoe c. The Bank of Kentucky, 11 I'et. 257, ;H4, wliere it was said : 'The defi-

nition, then, which does include all chusses of bills of credit, emitted by the colonies or

States, is a pajx;r issued by the sovereign power, containing a pledge of its faith and

designed to circulate as money.' And again, p. 318, 'To constitute a bill of credit,

witiiin the Constitution, it mu;>t be issued by a State, on the faith of the State, and be

designed to circulate as money. It must be a paper wliidi circulates on the credit of

the State, and is so received and u.sed in the ordinary business of life.' The definition

was repeated in Darringtou v. The Bank of Alabama, 13 Mow. 12.

" It is very plain to us that the coupons in question arc not enibrnced within these

terms. They are not bills of credit in tiie sense of this constitutional prohil>ition. They

are issued bv the State, it is true. They are ])romi.>ies to p.iy money. Their payment

and redemption are based on the credit of the State, but they were not emitted liy the

State in tlie sense in which a government emits its treasury notes, or a bank its bank

notes — a circulating medium or paper currency — as a substitute for money. And
there is nothing on the face of tiie instruments, nor in their form or nature, nor in the

terms of the law whicii autliorized their issue, nor in tlic circumstances of their crea-

tion or n.se, as shown by tiie record, on which to found an inference tiiat these coupons

were designed to circulate, in tlie common transactions of business, as money, nor

that in fart thev were so used. The only feature relied on to show such a design or

to prove sucli a use is, that they are maile receivable in payment of taxes and other

dues to the State. From this it is argued that they would obtain such a circulation

from hand to hand as money, as tiie demand for them, based upon such a (]uaiity,

would naturallv give. But this falls far short of their fitness for general circulation

in the romtuunitv, as a repre.sentative and substitute for money, in the common trans-

actions of business, which is necessary to bring them within the constitutional prohibi-

tion against bills <jf credit. The notes of the Bank of the State of Arkan.sas, which were

the subject of controversv in Woodruff r. Trapiiall, 10 How. I'JO, were, by law, re-

ceivable by the State in pavment of all dues to it, and this circumstance wits not snp-

po«e<l to make them bills of credit. It is true, however, that in that case it was held

they were not bo bec.au.se they were not issued by the State and in its n.ame, although

the'e„tirp stock of the bank was owned by the State, wiiich furnisiie.l tlie whole capi-

tal, ami w.as entitled to all the profits. In this case the coupons were issued by the State

of Virginia and in its name, and were oldigations biL-^ed on its credit, and which it

hail agreed ,xs one mr)de of redcmptiim, to receive in payment of all dues to it.xelf in

the haniN of anv holiler; but they were not issued as and for money, nor w.as this

•inalitv impressed upon them to fit them for use as money, or with the design to

f;uilitat<- their circulation as such. It was conferred, as is apparent from all the cir-

ciimstanceM of their creation and issue, merely as an assiir.ance, by w.ay of lontract

with the holder, of the rertaiiitv of their due reih-myition in tiie oniinary transactions

».etwffen tlip State Ire.-usury and the taxpayers. They do not liecome receivable in

payment of taxe^ till they'are due, ami the design, we are bound to presume, was

th.at they would be paid .at maturity. This necessarily excludes the idea that Ihej

wr-re iiileiiilrrd for circulation aX all."
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Section VJI.— Weights and Measures.

WEAVER V. FEGELY.

29 Pennsylvania State, 27. 1857.

Error to the Common Pleas of Berks County.

This was an action on the case in assumpsit, brought by Fegely

& Brother against Charles B. Weaver, to recover the price of a large

quantity of anthracite coal sold and delivered to the defendants by
tlie ton. The only matter in dispute between the parties was,

whether the ton consisted of 2,000 pounds, or 2,240 pounds avoirdu-

pois. The plaintiffs contended for the former, the defendant for the

latter.

The court below (Jones, P. J.) decided that 2,000 pounds con-

stituted a ton, and directed the jury to make up their verdict

accordingly.

The jury found for the plaintiff $167.95, and judgment was entered

on the verdict. The defendant thereupon sued out this writ, and
assigned for error :

—
1. The court erred in charging the jury as follows: "N"o act is

produced by which Congress has at any time declared how many
pounds shall make a ton. It is strange if there be not such an
act, but we know of none such, and therefore treat the question as

though there was none."

2. " The several States may legislate upon the subject as long as

its ground is not covered by national legislation. Pennsylvania has
so legislated with regard to the ton, and we believe her action to be
constitutional and valid in the absence of national legislation."

3. " The plaintiff in this case is entitled to recover for 79 tons,

1,286 pounds of coals, sold and delivered, which is the Pennsylvania
measure of the same, at 2,000 pounds to the ton, with interest from
the 19th of March, 1855, to this day."

The opinion of the court was delivered by
Lewis, C. J. The question raised in this case was decided in

Evans v. Myers, 1 Casey, 114. It was not then supposed, by any
one, that Congress had exercised their constitutional power to fix

a standard of weights and measures. In the decision since pro-
nounced by Judge Grier, in Holt v. The Steamer Miantonomi, it

is fully conceded that they have not hitherto exercised that power.
The same concession is made by Judge Story, in his Commentaries
on the Constitution. The omission to exercise this power was in fact

made a matter of complaint and remonstrance by the legislature of
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]'ennsylvania, in their resolutions of the 9th April, 1834, in which

tlie general government was urged to perform this obligation. The
act of assembly of the loth April, 1834, is based upon the neglect

of the Federal legislature in this particular, and it is, in that act,

expressly provided that whenever Congress shall establish a standard

of weights and measures, the standards named in the State law shall

be made to conform to the act of Congress. It is an error to suppose

that either the resolution of Congress of the 14th June, 1836, or the

acts of 19th May, 1828, and 30th August, 1842, establish a standard

of weights and measures, to regulate the business transactions of the

people. The resolution of 183C was nothing more than a preliminary

step, looking to the exercise of the power at a future day. The act

of 1828 had relation merely to the operations of the United States

mint; and the act of 1842 was limited exclusively to the collection

of the public revenue, under the tariff of that year. There is there-

fore no foundation whatever for the allegation that .Congress has

exercised this power, and that there is therefore any actual conflict

between the State and National legislation on this subject.

But it seems to be thought, by the plaintiff in error, that the

mere grant of the power to Congress, although not exercised by
that body, extinguishes it in the States. This is contrary to the

rule of construction adopted by all approved authorities. Alex-

ander Hamilton, who was not likely to relinquish Federal authority

where he could maintain it with any show of reason, states the rule

thus :
" This exchi.sive delegation, or rather this alienation of State

sovereignty, exists only in three cases : 1st, Where the Constitution

in exjn'pss tprms granted an exrhisive authority to the Union ; 2d,

"Where it granted an authority to the Union, and at the same time

jirofiif'ifed the States from cxn-rising the like tiiit/iorift/ ; 3d. Where it

granted an authority to the Union to which a sijnilar authority in

the States would be absolutely and totally contradictory and rejntg-

vnntr It is not pretended that the grant of the ])ower to regulatTe

weights and measures is exclusive in express terms, nor that the

States are expressly prohibited from exercising it. The State sov-

ereignties are therefore to be extinguished, as regards this subject, if

at all, by mere implication. But that imjilication can only arise

where the State authority is ^' ohsolutfly and totally miitradirtDry and

rrpriynant " to the ])Ower delegated to Congress. These terms nee-

es.sarily imply the pre-existence of something to contradict or oppose.

But there is nothing whatever either in the Constitution or in the

acts of Congress, which the act of assembly in any respect contra-

venes or opposes. It is therefore perfectly Constitulional. The true

rule in this respect was correctly stated by Thief Justice TilghiiKin,

ill the celebrated case of Moore v. lloustoii, '5 S. & W. 17'J:

*' Wliere the 'authority of the States is taken away hy imjdlintion,

they may continue to act until the United States exercise their

power, l)ecause, until such exerci.se, there can be no incompati-
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bility." The decision of tlie Supreme Court of Pennsylvania, in the

case referred to, was atfirined in tlie Supreme Court of the United
States. The frequent application of the principle settled in that

case is familiar to all persons conversant with the operations of our

government. Congress has power to provide for calling forth the

militia, but the States may do the same, so that their enactments do
not conflict with the acts of Congress. Moore v. Houston, 3 S. «fe R.
170 ; s. c. 5 Wheat. 1. Congress may establish uniform bankrupt
laws, but the States may exercise the same power within their re-

spective jurisdictions, so long as they do not conflict with existing

regulations of Congress. Sturges v. Crowninshield, 4 Wheat. 122;
Ogden V. Saunders, 12 Wheat. 213 ; Boyle v. Zacharie, 6 Pet. 348.

Congress may exercise the taxing power, and so may the States exer-

cise general powers of the like kind. Congress have ppwer to punish
for counterfeiting the coin, and had power to punish for counterfeit-

ing the notes of the Bank of the United States, and the States
exercised the same power. Fox v. Ohio, 5 How. 432 ; White v. Com-
monwealth, 4 Binn. 418; Livingston v. Van Ingen, 9 Johns. Eep. 2G7.

Congress may grant exclusive privileges for limited times to authors
and inventors. The states did the same until Congress exercised the
power. 9 Johns, 267. Congress have power to provide for the recap-
tion of fugitive slaves. The States have the same power, so long as
their enactments are not in conflict with the acts of Congress on the
subject. It is true that this principle was denied by Justice Story,
in Prigg v. Pennsylvania, 16 Peters, 539. But that opinion was on a
question which did not arise in the case. It was one of the most
mischievous heresies ever promulgated. It was never received as the
true construction of^the Federal Constitution, and the more recent
case of Moore v. Illinois, 14 How. Rep. 13, shows that it was promul-
gated without the sanction of a majority of the court.
The United States courts have jurisdiction over controversies be-

tween citizens of different States, but no one has ever doubted the
jurisdiction of the State courts over the same parties. To hold that
the mere grant of power to the Federal government over any subject
extinguishes State authority over the same subject, would invalidate
thousands of judgments rendered by State courts, in controversies
between citizens of different States. In every State in the Union
weights and measures have been constantly governed either by a
standard established by a State statute, or by the common law of the
State. The power of each State to establish its own common law on-
this subject has never been denied. If the States have this power,
they certainly have the power to enact statutes. The power being
acknowledged, it is not for the Federal government to interfere with
the manner of exercising it. To deny the existence of this authority
now, would overturn the practice which has been uniformly acted on
by all the States during the whole period of their politicalexistence.
It would throw all past transactions into confusion, and leave the
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business community no guide whatever for the future ; for there is no

certainty that Congress will ever deem it expedient to fix a standard.

Chief Justiee Tilghnian, in Tlie Fanners' and Mechanics' Bank v.

Smith, 3 8, & K. 09, stated a fact whicli no one has ever denied,

when he declared that " the States have regulated weights and meas-

ures at their pleasure," "without objection." Their right to do so,

until Congress shall act on the subject, admits of no doubt.

Judytnent affirmed.

Section VIII. — Counterfeiting.

UNITED STATES v. MARIGOLD.

9 Howard, 5G0 ; IS Curtis, '201. 1849.

Daniel, J., delivered the opinion of the court.

[Defendant was charged in the Circuit Court of the United States

for the Northern District of New York with having brought into the

United States from a foreign place certain counterfeit coin made
in the resemblance and similitude of certain coins of the United

States, knowing the same to be counterfeit, and intending thereby to

defraud divers persons unknown, and also with having passed such

counterfeit coin with intent to defraud, all in viylation of section 20

of the act of Congress of March 3, 1825, entitled " An Act more

effectually to provide for the punishment of certain crimes against

the United States." The defendant demurred to the indictment, and

the judges ctM'tified a division of opinion on the fulk)wiiig (juestions

:

" First. Whether Congress, under and by the Constitution, had

power and authority to enact so much of the said twentieth section

of the said Act as relates to bringing into the United States coun-

terfeit coins.

" S<*cond. Wliether Congress, under and by virtue of the Consti-

tution, had power to enact so much of the said twentieth section as

relates to uttering, publishing, passing, and selling of the counterfeit

coins tht-rein specifH-d.'']

The iufpiiry first prop»iund»'d upoji this record j)oints, obviously,

to the answer which concedes to Congress the power here drawn in

question. Congress are, by tlie Constitution, vested with the power

U) regulate; commerce witli foreign nations; and liowever, at periods

of high excitement, an af»plif:ition of the terms "to regulate com-

merce" such as would embrace absohite j)roliibition may liavf^ been

(piestioned, yet, sinci; tlje passage of the embargo and non-intercourse

laws, and the repeated judicial sanctions those statutes have received,
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it can scarcely, at this day, be open to doubt that every subject fall-

ing within the legitimate sphere of commercial regulation may be

partially or wholly excluded, when either measure shall be demanded

by the safety or by the important interests of the entire nation. Such

exclusion cannot be limited to particular classes or descriptions of

commercial subjects; it may embrace manufactures, bullion, coin, or

any other thing. The power once conceded, it may operate on any

and every subject of commerce to which the legislative discretion

may apply it.

But the twentieth section of the act of Congress of March 3, 1825,

or rather those provisions of that section brought to the view of this

court by the second question certified, are not properly referable to

commercial regulations, merely as such; nor to considerations of

ordinary commercial advantage. They appertain rather to the exe-

cution of an important trust invested by the Constitution, and to the

obligation to fulfil that trust on the part of the government, namely,

the trust and the duty of creating and maintaining a uniform and

pure metallic standard of value throughout the Union. The power

of coining money and of regulating its value was delegated to Con-

gress by the Constitution for the very purpose, as assigned by the

framers of that instrument, of creating and preserving the uniformity

and purity of such a standard of value ; and on account of the im-

possibility which was foreseen of otherwise preventing the inequali-

ties and the confusion necessarily incident to different views of

policy, which in different communities would be brought to bear on

this subject. The power to coin money being thus given to Congress,

founded on public necessity, it must carry with it the correlative

power of protecting the creature and object of that power. It cannot

be imputed to wise and practical statesmen, nor is it consistent with

common sense, that they shoidd have vested this high and exclusive

authority, and with a view to objects partaking of the magnitude of

the authority itself, only to be rendered immediately vain and useless,

as must have been the case had the government been left disabled

and impotent as to the only means of securing the objects in

contemplation.

If the medium which the government was authorized to create and

establish could immediately be expelled, and substituted by one it

had neither created, estimated, nor authorized, — one possessing no

intrinsic value, — then the power conferred by the Constitution

would be useless, wholly fruitless of every end it was designed to

accomplish. Whatever functions Congress are, by the Constitu-

tion, authorized to perform, they are, when the public good requires it,

bound to perform ; and on this principle, having emitted a circulating

medium, a standard of value indispensable for the purposes of the

community, and for the action of the government itself, they are ac-

cordingly authorized and bound in duty to prevent its debasement

and expulsion, and the destruction of the general confidence and
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convenience, by the influx and substitution of a spurious coin in lieu

of the constitutional currency. We admit that the clause t)f the Con-

stitution authorizing Congress to provide for the punisliment of coun-

terfeiting the securities and current coin of the United States does

not embrace within its language the offence of uttering or circulating

spurious or counterfeited coin (the term " counterfeit," both by its

etymology and common intendment, signifying the fabrication of a

false image or representation) ; nor do we think it necessary or reg-

ular to seek the foundation of the offence of circulating spurious coin,

or for the origin of the right to punish that offence, either in the sec-

tion of the statute before quoted, or in this clause of the Constitution.

We trace both the offence and the authority to punish it to tlie power

given by the Constitution to coin money, and to the correspondent

and necessary power and obligation to protect and to preserve in its

purity this constitutional currency for the benefit of the nation.

Whilst we hold it a sound maxim that no powers should be conceded

to the Federal government which cannot be regularly and legitimately

found in the charter of its creation, we acknowledge equally the obli-

gation to withhold from it no power or attribute which, by the same

charter, has been declared necessary to the execution of expressly

granted powers, and to the fulfilment of clear and well-defined

duties.

It has been argued that the doctrines ruled in the case of Fox v.

The State of Ohio, 5 How. 410, are in conflict with the positions just

stated in the case before us. We can perceive no such conflict, and

think that any supposition of the kind must flow from a misappre-

hension of one or both of these cases. The case of Fox r. The State

of Ohio involved no question whatsoever as to the powers of the

Federal government to coin money and regulate its value ;
nor as to

the power of that government to punish the offence of importing or

circulating spurious coin ; nor as to its power to punish for counter-

feiting the current coin of the United States. That case was simply

a prosecution for a private cheat practised by one citizen of Ohio ujjon

another, within the jurisdiction of the State, by means of a base coin

in the similitude of a dollar, — an off.'uee dmounced by the law of

Ohio as obnoxious to punishment by confinement in the State peni-

tentiary. And the question, and the only one, brought up for the

examination of this court was, whether this private cheat could bo

jmni-shed by the State authorities, on aeconnt of the in)mediate in-

strument of' its perpetration having boen a ])ase eoin, in the similitude

of a dollar of the coinage of the United States.

The stress of the argument of this court in that case was to show

that the right of thf Statn to punish that cheat had not been taken

from her by th*; expr.-ss torms. nor by any necessary imi.lication, of

the Constitution. It claimed for the State neither tlie power to coin

money nor to regulate tl>e value of coin ; but siniply that of jn-o-

tecting her citizens against frauds committed upon them within her
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jurisdiction, and indeed, as a means auxiliary thereto, of relying upon

the true standard of the coin as established and regulated under the

authority of Congress. In illustration of the existence of the right

just mentioned in the State, and in order merely to show that it had

not been taken from her, it was said that the punishment of such a

cheat did not fall within the express language of those clauses of the

Constitution which gave to Congress the right of coining money and

of regulating its value, or of providing for the punishment of counter-

feiting the current coin. It was also said by this court, that the fact

of passing or putting off a base coin did not fall within the language of

those clauses of the Constitution ; for this fact fabricated, altered, or

changed nothing, but left the coins, whether genuine or spurious,

precisely as before. But this court have nowhere said that an offence

cannot be committed against the coin or currency of the United

States, or against that constitutional power which is exclusively

authorized for public uses to create that currency, and which for the

same public uses and necessities is authorized and bound to preserve

it; nor have they said that the debasement of the coin would not be

as effectually accomplished by introducing and throwing into circula-

tion a currency which was spurious and similated, as it would be by

actually making counterfeits, — fabricating coin of inferior or base

metal. On the contrary, we think that either of these proceedings

would be equally in contravention of the right and of the obligation

appertaining to the government to coin money, and to protect and

preserve it at the regulated or standard rate of value.

With a view of avoiding conflict between the State and Federal

jurisdictions, this court, in the case of Fox ii. The State of Ohio, have

taken care to point out that the same act might, as to its character

and tendencies, and the consequences it involved, constitute an offence

against both the State and Federal governments, and might draw to

its commission the penalties denounced by either, as appropriate to

its character in reference to each. We think this distinction sound,

as we hold to be the entire doctrines laid down in the case above men-
tioned, and regard them as being in nowise in conflict with the con-

clusions adopted in the present case.

We therefore oi-der it to be certified to the Circuit Court of the

United States for the Northern District of New York, in answer to

the questions propounded by that court :
—

1. That Congress had power and authority, under the Constitu-

tion, to enact so much of the twentieth section of the act of INIarch 3,

1825, entitled " An Act more effectually to provide for the punishment

of certain crimes against the United States, and for other purposes,"

as relates to bringing into the United States counterfeit coins.

2. That Congress, under and by virtue of the Constitution, had

power to enact so much of the said twentieth section as relates to the

uttering, publishing, passing, and selling of the counterfeit coin

therein specified.
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Section IX. — Post-Offices and Post-Roads.

Ix RE ILVriER.

U] United States, 110. 1S02.

[Rapier and others were arrested under indictments in Federal

courts charged with violation of provisions of the United States

statutes making it criminal to deposit or cause to be deposited in

tlie mails any letter, postal card, or circular concerning any lottery,

or any newspaper containing any advertisement of any lotter}'.]

Mi:. Chief Jistice Fuller delivered the opinion of the eourt.

These are applications for discharge by writ of habeas corpus

from arrest for alleged violations of an act of Congress, approved

September 1*.), ISDO, entitled "An Act to amend certain sections of

the Revised Statutes relating to lotteries, and for other purposes."

2G Stat. 465.

The (piestion for determination relates to the constitutionality of

section ^581)4 of the Revised Statutes as amemled by that act. In

Ex parte Jackson, 96 U. S. 727. it was held that tlie power vested

in Congress to establish post-oliices and jiost-roads embraced the

regulation of the entire postal system of the country, and tliat

under it Congress may designate wiiat may be carried in the mail

and what excluded; tliat in excluding various articles from the

mails the object of Congriiss is not to interfere with the freedom

of the press or with any other rights of the people, but to refuse tlie

facilities for the distrilmtion of matter deemed injurious by Con-

gress to tlie ])ublie morals; and that the transportation in any other

way of matters excluded from the mails would not be l'orl)i<ldeii.

Unless we are ])repared to override that decision, it is decisive of

the question before us.

It is argued that in Jackson's case it was not urged that Congress

had no |>ower to exclude lottery matter from the mails; but it is

conceded tliat the jtoint of want of power was jjassed \\\w\\ in tlio

opinion. This was neces.sarily so, for the real (luestion was the

existence of the power and not the defective exerci.se of it. And it

is a mistake to su|)po8e that the conclusion there exjiressed was not

arrived at without deliberate consideration. It is insisted tliat the

express powers of Congress are limited in tlieir exercise to the

objects for which tlu-y were intrusted, and that in order to justify

Congress in exercising any incidental or implied jiowers to carry

into effect its express authority, it must appear that tliere is some

relation Ix'tween the means enii-loyed ami the legiiimate end. This
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is true, but while the legitimate end of the exercise of the power in

question is to furnish mail facilities for the people of the United

States, it is also true that mail facilities are not required to be

furnished for every purpose.

The States before the Union was formed could establish post-

offices and post-roads, and in doing so could bring into play the

police power in the protection of their citizens from the use of the

means so provided for purposes supposed to exert a demoralizing

influence upon the people. When the power to establish post-

offices and post-roads was surrendered to the Congress it was as a

complete power, and the grant carried with it the right to exercise

all the powers which made that power effective. It is not neces-

sary that Congress should have the power to deal with crime or

immorality within the States in order to maintain that it possesses

the power to forbid the use of the mails in aid of the perpetration

of crime or immorality.

The argument that there is a distinction between 7nala prohibita

and viala m se, and that Congress might forbid the use of the mails

in promotion of such acts as are universally regarded as mala in

se, including all such crimes as murder, arson, burglary, &c., and

the offence of circulating obscene books and papers, but cannot

do so in respect of other matters which it might regard as criminal

or immoral, but which it has no power itself to prohibit, involves a

concession which is fatal to the contention of petitioners, since it

would be for Congress to determine what are within and what with-

out the rule; but we think there is no room for such a distinction

here, and that it must be left to Congress in the exercise of a sound

discretion to determine in what manner it will exercise the power

it undoubtedly possesses.

We cannot regard the right to operate a lottery as a fundamental

right infringed by the legislation in question; nor are we able to

see that Congress can be held, in its enactment, to have abridged

the freedoiu of the press. The circulation of newspapers is not

prohibited, but the government declines itself to become an agent

in the circulation of printed matter which it regards as injurious to

the people. The freedom of communication is not abridged within

the intent and meaning of the constitutional provision unless Con-

gress is absolutely destitute of any discretion as to what shall or

shall not be carried in the mails, and compelled arbitrarily to assist

in the dissemination of matters condemned by its judgment, through

the governmental agencies which it controls. That power may be

abused furnishes no ground for a denial of its existence, if govern-

ment is to be maintained at all.

In short, we do not find sufficient grounds in the arguments of

counsel, able and exhaustive as they have been, to induce us to

change the views already expressed in the case to which we have

referred. We adhere to the conclusion therein announced.
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Section X. — Copyrights and Patents.

WHEATON V. PETERS.

8 Peters, 5"Jl ; 11 Curtis, 2'J3. 1834.

McLean, J., delivered the opinion of the court.

[Complainants (Wheatou and another) sought to enjoin defendants

from publishing a series of volumes called "Condensed Reports of

Cases in the Supreme Court of the United States," containing deci-

sions reported by said Wheaton as official reporter of the court, and

published and copyrighted by him. Defendants denied that their

publication was an infringement, and also denied that complainants

had complied with all the requisites to the vesting of any right

under the act of Congress. Tlie bill of complaint was dismissed in

tlie lower court and complainants appeal.]

Some of the questions which arise in this case are as novel, in

this country, as they are interesting. But one case involving

similar principles, except a decision by a State court, has occurred;

and that was decided by tlie Circuit Court of the United States for

the District of Pennsylvania, from whose decree no appeal was

taken.

'I'lie riglit of tlie complainants must be first examined. If this

right shall be sustained as set forth in the bill, and the dffcndants

shall be proved to have violated it, the court will be bound to give

the appropriate redress.

The com|)lainants assert their right on two grounds.

First, under the common law.

Secondly, under the acts of Congress.

And tlify insist, in the first place, that an author was entitled,

at common law, to a ])erpetual property in the copy of his works,

and in the profits of their publication; and to recover damages for

its injury, by an action on the case, and to the j)rotection of a court

•jf e«|uity.

In 8Ui)port of this proposition, the counsel for tlie complainants

have indulged in a wide range of argument, and have shown great

industry and ability. Tin; limited Lime allowed for the )»reparalio!i

of this opinion will not admit of an equally extended consideration

of the subject by the court.

I'erhaps no topic in England ha.s excited more di.scussion among
literary ami talente(l men, than that of the literary property of

authors. So engrossing was tlic subjcjct, for a long time, as to leave
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few neutrals, among those who were distinguished for their learn-

iii"- and ability. At length the question, whether the copy of a b(»ok

or literary composition belongs to the author at common law, was

brought before the Court of King's Bench, in the great case of

Miller v. Taylor, reported in 4 l>urr. 2303. This was a case of

great expectation, and the four judges, in giving their oi)inions,

seriatim, exhausted the argument on both sides. Two of the judges,

and Lord Mansfield, held that, by the common law, an author had

a literary property in his works; and they sustained their opinion

with very great ability. Mr. Justice Yeates, in an opinion of great

length, and with an ability, if equalled, certainly not surpassed,

maintained the opposite ground.

Previous to this case, injunctions had issued out of chancery to

prevent the publication of certain works, at the instance of those

who claimed a property iu the copyright, but no decision had been

given. And a case had been commenced, at law, between Tonson

and Collins, on the same ground,jand was argued with great ability,

more than once, and the Court of King's Bench were about to take

the opinion of all the judges, when they discovered that the suit

had been brought by collusion, to try the question, and it was

dismissed.

This question was brought before the House of Lords, in the

case of Donaldson v. Beckett and others, reported in 4 Burr. 2408.

Lord Mansfield, being a peer, through feelings of delicacy,

decliued giving any opinion. The eleven judges gave their opinions

on the following points: 1. Whether at common law an author of

any book or literary composition had the sole right of first print-

ing, and publishing the same for sale; and might bring an action

against any person who printed, published, and sold the same with-

out his consent. On this question there were eight judges iu the

affirmative, and three in the negative.

2. If the author had such right originally, did the law take it

away, upon his printing and publishing such book or literary com-

position; and might any person, afterward, reprint and sell, for

his own benefit, such book or literary composition, against the will

of the author? This question was answered in the affirmative by

four judges, and in the negative by seven.

3. If such action would have lain, at common law, is it taken

away by the statute of 8 Anne; and is an author, by the said statute,

precluded from every remedy, except on the foundation of the said

statute, and on the terms of the conditions prescribed thereby?

Six of the judges, to five, decided that the remedy must be under

the statute.

4. Whether the author of any literary composition, and his

assigns, had the sole right of printing and publishing the same in

perpetuity, by the common law. Which question was decided in

favor of the author, by seven judges to four.

31
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5. Whether this right is any way impeaclied, restrained, or taken

away bj* the statute 8 Anne. Six, to tive judges, decided that tlie

riglit is taken away by the statute. Ami the Lord Chancellor,

seconding Lord Camden's motion to reverse, the decree was
reversed.

It would appear from the points decided that a majority of the

judges were in favor of the common-law right of authors, but that

the same had been taken away by tlie statute.

The title and preamble of the statute, S Anne, c. 19, is as

follows :
" An Act for tlie encouragement of learning by vesting the

copies of printed books in the authors or purchasers of such coijies,

during the times therein mentioned.
" Whereas printers, booksellers, and other persons have of late

frequently taken the liberty of printing, reprinting, and publishing,

or causing to be printed, reprinted, and published, books and other

writings without the consent of the authors or proprietors of such
books and writings, to their very ^reat detriment, and too often to

the ruin of them and their families," &c.

In 7 Term Kep. G27, Lord Kenyon says: "All arguments in the

support of the rights of learned men in their works must ever be

heard with great favor by men of liberal minds to whom they are

addressed. It was probably on that account that when the great

question of literary property was discussed, some judges of enlight-

ened understanding went the length of maintaining that the right

of publication rested exclusively in the authors and those who
claimed umler them for all time; but the other oj)inion finally ])re-

vailed, whirh estaldished that the riglit was contined to the times

limited by the act of I'.irliauient. And that, I have no doubt, was
the right decision."

And in the case of the University of Cambridge v. Bryer, 16 East,

310, Lord Ellf'iibfirough remarkt'd: "It has been said that the

statute of 8 Anne has three objects; but I cannot subdivide the first

two; I tliink it has only two. The counsel for the plaintilTs con-

tended that there was no right at common law; and jjcrhaps there

might not be; but of that wo have not particularly anvthing to

do."

From the above authorities, and otliers whieh iiiiglit be referred

to if time permitted, the law appears to be well settled in England,

that, since the statute of 8 Anne, the literary property of an author

in liis works can only bo asserted under the 6tatut(\ And that,

notwithstanding the opinion of a majority of the judges in the great

case of Miller v. Taylor, 4 IJurr. 2.'j().'{, was in favor of thi' common-
law right before the statute, it is still considered, in England, as a

quo8ti(jn Ity no means free fnjm doubt.

That an author, at eonimou law, lias a ])roperty in his mannscript,

and may obtain redress against any one who deprives him of it, or

by improperly obtaining a copy endeavors to realize a jirofit by its
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publication, cannot he douljted; but this is a very different riglit

from that wliicli asserts a perpetual and exclusive property in the

future publication of the work, after the author sJiall have published

it to the world.

The argument that a literary man is as much entitled to the

product of his labor as any other member of society, cannot be

controverted. And the answer is, that he realizes this product by
the transfer of his manuscripts, or in the sale of his works when
first published.

A book is valuable on account of the matter it contains, the ideas

it communicates, the instruction or entertainment it affords. Does
the author hold a perpetual property in these ? Is there an implied
contract by every purchaser of his book, that he may realize what-
ever instruction or entertainment which the reading of it shall give,

but shall not write out or print its contents ?

In what respect does the right of an author differ from that of an
iiKlividual who has invented a most useful and valuable machine?
In the production of this, his mind has been as intensely engaged,
as long, and, perhaps, as usefully to the public, as any distinguished
author in the composition of his book.

The result of their labors may be equally beneficial to society,

and in their respective si)heres they may be alike distinguished for

mental vigor. Does the common law give a perpetual right to the
author, and withhold it from the inventor ? And yet it has never
been pretended that the latter could hold, by the common law, any
property in his invention, after he shall have sold it publicly.

It would seem, therefore, that the existence of a principle may
•well be doubted, which operates so unequa.Uy. This is not a char-
acteristic of the common law. It is said to be founded on prin-

ciples of justice, and that all its rules must conform to sound
reason.

Does not the man who imitates the machine profit as much by
the labor of another, as he who imitates or republishes a book ?

Can there be a difference between the types and press with which
one is formed, and the instruments used in the construction of the
others ?

That every man is entitled to the fruits of his own labor must be
admitted; but he can enjoy them only, except by statutory pro-
vision, under the rules of property, which regulate society, and
which define the rights of things in general.

But, if the common-law right of authors were shown to exist in

England, does the same right exist, and to the same extent, in this
country ?

It is clear, there can be no common law of the United States.

The Federal government is composed of twenty-four sovereign and
independent States; each of which may have its local usages,
customs, and common law. There is no principle which pervades
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the Union, and has the authority of law, that is not embodied in

the Constitution or hiws of the Union. The common hnv eoukl be

made a part of our Federal system, only by legislative adoption.

In the eighth section of the first article of the Constitution of the

United States it is declared that Congress shall have power "to

promote the progress of science and useful arts, by securing for

limited times, to authors and inventors, the exclusive right to their

respective writings and discoveries." And in pursuance of the

power thus delegated. Congress passed the act of the 31st of May,
1790.

This is entitled "An Act for the encouragement of learning, by

securing the copies of maps, charts, and books to the authors and

proprietors of such copies, during the times therein mentioned."

In the first section of this act it is jirovided "tliat from and

after its passage, the author and authors of any map, chart, book,

or books, already printed within these United States, being a citi-

zen, &c,, who hath or have not transferred to any other person the

copyright of such map, chart, book, or books, &c., shall have the

sole right and liberty of printing, rejjrinting, publishing, and

vending such map, book, or books, for fourteen years."

In behalf of the common-law right, an argument has been drawn

from the word "secure," which is used in relation to this right, both

in the Constitution and in the acts of Congress. This word, when
used as a verb active, signifies to protect, insure, save, ascer-

tain, «S:c.

The counsel for the complainants insist that the term, as used,

clearly indicates an intention not to originate a right, but to pro-

tect one already in existence.

There is no jnode by wliich the meaning aflixcd to any word or

sentence, by a deliberative body, can be so well ascertained, as by

comparing it with the words and sentences with which it stands con-

nected. V>y this nile the word "secure," as used in tlie Constitu-

tion, could not mean the protection of an acknowledged legal riglit.

It refers to inventors as well as authors, and it has never been

pretended by any one, either in this country or in ICiigland, that

an inventor has a perpetual right, at common law, to sell tlie thing

invented.

And if the word "secure" is used in the Constitution, in reference

to a future right, was it not so used in tlie act of Congress ?

But it is said in that part of the first section of the act of Con-

gress, which lias been quoted, a copyright is not only recognized as

existing, btit that it Jiiay l)e assignc*!, as the rights of the assignee

are protected, the same as those ctf the author.

As before stated, an author has, by the common law, a property

in his manuscript; and there can be no doubt that the rights of an

assignee of such manuscript wcnild be prott-ctiid by a coiirt of
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chancery. This is presumed to be the copyright recognized in the

act, and Avhich was intended to be protected by its provisions.

And tliis protection was given, as well to books published under

such circumstances as to manuscript copies.

That Congress, in passing the act of 1790, did not legislate in

reference to existing rights, appears clear, from the provision that

the author, &c., "shall have the sole right and liberty of printing,"

&c. Now if this exclusive right existed at common law, and Con-

gress were about to adopt legislative provisions for its protection,

would they have used this language ? Could they have deemed it

necessary to vest a right already vested. Such a presumption is

refuted by the words above quoted, and their force is not lessened

by any other part of the act.

Congress, then, by this act, instead of sanctioning an existing

right, as contended for, created it. This seems to be the clear

import of the law, connected with the circumstances under which

it was enacted.

From these considerations it would seem that if the right of the

complainants can be sustained, it must be sustained under the acts

of Congress. Such was, probably, the opinion of the counsel who

framed the bill, as the right is asserted under the statutes, and no

particular reference is made to it as existing at common law. The

claim, then, of the complainants must be examined in reference to

the statutes under which it is asserted.

There are but two statutes which have a bearing on this subject;

one of them has already been named, and the other was passed the

29th of April, 1802.

The first section of the act of 1790 provides that an author, or

his assignee, "shall have the sole right and liberty of printing,

reprinting, publishing, and vending such map, chart, book, or

books, for the terra of fourteen years, from the recording of the

title thereof in the clerk's ofldce, as hereinafter directed; and that

the author, &c., in books not published, &c., shall have the sole

right and liberty of printing, reprinting, publishing, and vending

such map, 'chart, book, or books, for the like terra of fourteen

years, from the time of recording the title thereof in the clerk's

office, as aforesaid. And at the expiration of the said term the

author, &c., shall have the same exclusive right continued to him,

&c., for the further terra of fourteen years: provided he or they

shall cause the title thereof to be a second time recorded, and pub-

lished in the same manner as is hereinafter directed, and that

within six months before the expiration of the first term of

fourteen years."

The third section provides that "no person shall be entitled to the

benefit of this act, &c., unless he shall first deposit, &c., a printed

copy of the title in the clerk's office," &c. "And such author or

proprietor shall, within two months from the date thereof, cause a
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copy of said record to be i>ublishcd in one or more of the news-

papers printed iu the United States, for the space of four weeks."

And the fourth section enacts that "the author, &c., shall, within

six months after the jiublishing thereof, deliver or cause to be

delivereil to the Secretary of State, a copy of the same, to be pre-

served in his office."^

The first section of the act of 1«02 provides, that "every person

who shall claim to be the author, &c., before he shall be entitled to

the benetit of the act entitled an act for the encouragement of learn-

ing, by securing the copies of maps, charts, and books, to the

authors and proprietors of such copies, during the time therein

mentioned, he shall, in addition to the requisites enjoined in the

third and fourth sections of said act, if a book or books, give infor-

mation by causing the cop}-- of the record which by said act he is

required to publish, to be inserted in the })age of the book next to

the title."

These are substantially the provisions by which the complainants'

right must be tested. They claim under a renewal of the term, but

this necessarily involves the validity of the right under the first as

well as the second term. In the language of the statute, the

"same exclusive right" is continued the second term that existed

the first.

It will be observed that a right accrues under the act of 1790

from the time a copy of the title of the book is deposited in the

clerk's office. But the act of 1SU2 adds another requisite to the

accruing of the right, and that is, that the record made by

the clerk shall be published in the page next to the title-page of

the book.

And it is argued with great earnestness and ability, that these

are the only requisites to the perfection of the complainants' title.

That the requisition of the third section to give public notice in the

newspapf-rs, and tliat contained in the fourth to deposit a copy in

the I)<'i)artment of State, are acts s>d)sequont to tlie accruing of

the right, and whether th(!y are perfornud or not, cannot materially

affect the title.

The case is compared to a grant with conditions subsequent, which

can never operate as a forfeiture of tlie title. It is said also tliat

the object of tlie publication in tlic newspapers, and the deposit of

the copy in the Department of State, was merely to give notice

to the public; and that such acts, not being essential to tlie title,

after so great a lapse of time, may well be ])resume(l. 'I'liat if

neither act had been done, the right of the i)arty having accrued

\>o.i(tro. either was required to be done, it must remain niisliaken.

This right, as has been shown, <loes not exist at common law ; it

originated, if at all, undr-r the acts of Congress. No on«? can deny

' I'uMirntion of ii<iii< «• in n niwupapor in no lon^jer rcfjiiirrMl. Sco Ilov. Stat

|4956.— [Kd.J
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that when the legislature are about to vest an exclusive right in an

author or an inventor, they have the power to prescribe the condi-

tions on which such right shall be enjoyed; and that no one can

avail himself of such right who does not substantially comply with

the requisitions of the law.

This principle is familiar as it regards patent rights; and it is

the same in relation to the copyright of a book. If any difference

shall be made, as it respects a strict conformity to the law, it would

seem to be more reasonable to make the requirement of the author

rather than the inventor.

The papers of the latter are examined in the department of State,

and require the sanction of the Attorney-General; but the author

takes every step on his own responsibility, unchecked by the scru-

tiny or sanction of any public functionary.

The acts required to be done by an author, to secure his right,

are in the order in which they must naturally transpire. First, the

title of the book is to be deposited with the clerk, and the record

he makes must be inserted in the first or second page; then the

public notice in the newspapers is to be given; and within six

months after the publication of the book, a copy must be deposited

in the Department of State.

A right undoubtedly accrues on the record being made with the

clerk, and the printing of it as required; but what is the nature of

that right ? Is it perfect ? If so, the other two requisites are

wholly useless.

How can the author be compelled either to give notice in the

newspapers, or deposit a copy in the State Department ? The

statute affixes no penalty for a failure to perform either of these

acts; and it provides no means by which it may be enforced.

But we are told they are unimportant acts. If they are indeed

wholly unimportant. Congress acted unwisely in requiring them to

be done. But whether they are important or not, is not for the

court to determine, but the legislature; and in what light they were

considered by the legislature we can learn only by their official acts.

Judging then of these acts by this rule, we are not at liberty to

say that they are unimportant, and may be dispensed with. They

are acts which the law requires to be done, and may this court dis-

pense with their performance?

P>ut the inquiry is made, shall the non-performance of these

subsequent conditions operate as a forfeiture of the right ?

The answer is, that this is not a technical grant of precedent and

subsequent conditions. All the conditions are important; the law

requires them to be performed; and, consequently, their perform-

ance is essential to a perfect title. On the performance of a pait

of them the right vests; and this was essential to its protection

under the statute; but other acts are to be done, unless Congress

have legislated in vain, to render the right perfect.
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The notice could not be published until after the entry with the

clerk, nor could the book be deposited with the Secretary of State

until it was published. Hut these are acts not less important than

those which are required to be done previously. They form a part

of tlie title, and until they are performed the title is not perfect.

The deposit of the book in the Department of State, may be

important to identify it at any future period, should tlie cojtyright

be contested, or an unfounded claim of authorship asserted.

But, if doubts could be entertained whether the notice and deposit

of the book in the State Dei)artment were essential to the title,

under the act of 1790, on which act my opinion is princiiially

founded, though I consider it in connection with the other act;

there is, in tlie opinion of three of the judges, no ground for doubt

under the act of 1802. The latter act declares that every author,

&e., before he shall be entitled to the benefit of the former act,

shall, " in addition to the requisitions enjoined in the tliird and

fourth sections of said act, if a book, publish," &c.

Is not tliis a clear exposition of the first act ? Can an author

claim the benefit of the act of 171)0, without ])erforming "the requi-

sites enjoined in the third and fourth sections of it." If there be

any meaning in language, the act of 1802, the three judges think,

requires these requisites to be i)erformed " in aiidition " to the one

required by that act, before an author, &c., "shall be entitled to the

benefit of the first act."

The rule by which conditions precedent and subsequent are con-

strued in a grant, can have no ajjplication to the case under consid-

eration ; as every requisite, in botli acts, is essential to the title.

Tlie act of Congress under which Mr. Wlieaton, one of the com-

plainants, in his capacity of reporter, was recpiired to deliver eighty

copies of each volume of his reports to the Department of State,

and which were, ]trobably, faithfully delivered, does not exonerate

him from the deposit of a coi)y under the act of 1790. The eighty

volumes were delivered for a difYerent puri)()se; and cannot excuse

the deposit of the one volume as specially recpiired.

The construction of the acts of Congress being settled, in the

furtlier investigation of the case it would become necessary to look

into the evidence and ascertain whether the complainants have not

shown a substantial compliance with every legal recpiisite. ]?ut on

reading the evidence we entertiin doubts, whieh imliice us to

remand the cause to tlie Circuit Court, wliere the facts can bo ascer-

tained by a jnry.

And tlie cause is accordingly remaiuleil to tlie Circuit Court, witli

directions to that court to order an issue of facts to \h' examined

and tried by a jury, at tlie bar of said court, upon this i)oint, viz.,

wliether the said Wheaton, as author, or any other jterson as )>ro-

prietor, had complied with the requisites jirescriltecl by the, tliird
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and I'ouith sections of the said act of Congress, passed the 31st day

of jNlay, 1790, in regard to tlie volumes of Wlieaton's Reports in the

said bill mentioned, or in regard to one or more of them in the fol-

lowing particulars, viz., wliether the said Wheaton or proprietor

did, within two months from tlie date of the recording thereof in

the clerk's office of the District Court, cause a copy of the said record

to be published in one or more of the newspapers printed in the

resident States, for the space of four weeks; and whether the said

AVheaton or proprietor, after the publishing thereof, did deliver or

cause to be delivered to the Secretary of State of the United States

a copy of the same to be preserved in his office, according to the

provisions of the said third and fourth sections of the said act.

And if the said requisites have not been complied with in regard

to all the said volumes, then the jury to find in particular in regard

to what volumes they or either of them have been so complied with.

It may be proper to remark that the court are unanimously of

opinion that no reporter has or can have any copyright in the

written opinions delivered by this court; and that the judges thereof

cannot confer on any reporter any such right. ^

PATTERSON V. KENTUCKY.

97 United States, 50L 1878.

Mr. Justice Harlan delivered the opinion of the court.

Whether the final judgment of the Court of Appeals of Kentucky
denies to plaintiff in error any right secured to her by the Constitu-

tion and laws of the United States, is the sole question presented in

this case for our determination.

That court affirmed the judgment of an inferior State court in

which, upon indictment and trial, a fine of $250 was imposed upon

plaintiff in error for a violation of certain provisions of a Kentucky

statute, approved Feb. 21, 1871, regulating the inspection and gaug-

ing of oils and fluids, the product of coal, petroleum, or other bitu-

minous substances. The statute provides that such oils and fluids,

by whatever name called and wherever manufactured, which may or

can be used for illuminating purposes, shall be inspected by an au-

thorized State officer, before being used, sold, or off"ered for sale.

Such as ignite or permanently burn at a temperature of 130° Fahren-

heit and upwards are recognized by the statute as standard oils, while

those which ignite or permanently burn at a less temperature are

condemned as unsafe for illuminating purposes. Inspectors are re-

quired to brand casks and barrels with the words "standard oil," or

^ Mr. Justice Thomtson reudered a disseuting opinion.
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with the words " unsafe for illumiuating purposes," as inspection may

show to be proper. The statute imposes a penalty upon all who sell

or offer for sale, within the State, such oils and tin ids as have been

condemned, the casks or barrels containing which have been branded

with the words indicating such condemnation.

The specific offence charged in the indictment was that the plaintiff

in error had sold, within the State, to one Davis an oil known as the

Aurora oil, the casks containing which had been previously branded

by an authorized inspector with the words " unsafe for illuiuinating

purposes." That particular oil is the same for which, in 18(57, let-

ters-patent were granted to Henry C. Dewitt, of whom the ])laintiff

in error is the assignee, by assignment duly recorded as required by

the laws of the United States. Upon the trial of the case it was

agreed that the Aurora oil could not, by any chemical combination

described in the patent, be made to conform to the standard or test

required by the Kentucky statute as a prerequisite to the right,

within that State, to sell, or to offer for sale, illuminating oils of the

kind designated.

The plaintiff in error, as assignee of the patentee, in asserting the

right to sell the Aurora oil in any part of the United States, claims

that no State could, consistently with the Federal Constitution and

the laws of Congress, jjrevent or obstruct the exercise of that right,

either by express words of prohibition, or by regulations which pre-

scribed tests to which the patented article could not be made to

conform.

The Court of Apjieals of Kentucky held this constnictiim of the

Constitution ami the laws of the United States to be inadmissible,

and in that opinion we concur.

Congress is given power to promote the progress of science and the

useful arts. To that end it may, by all necessary and jn-oper laws,

secure to inventors, for limited times, the exclusive right to their in-

ventions. That power has been exerted in the various statutes i)re-

scribing the terms and conditions upon which letters-patent may be

obtained. It is true that letters-patent, pursuing the words of the

statute, do, in terms, grant to the inventor, his heirs and assigns, the

exclusive riglit to make, \ise, and vend to others his invention or dis-

covery, throughout the United States and tlie Territ<iries thereof. Hut,

obvicmsly, this right is not granted or secured, wilhout reference to

the general powers which the several States of the I'liion untjuestion-

ably }K)S8C8S over their purely domestic affairs, wlietlier (»f internal

coujtnerco or of jxdice. "In tli<^ American constitutional systi-m,"

says Mr. Cooley, "the power to estaldish the onlinary regulations of

jwlice has been left with tlie individual Stati's, and cannot be assumed

by the national government." Cooley, Const. Lim. 571. Wliilr it is

confes.s(Mlly difficnlt to mark the jireci.sc boundaries of that power, or

Ui in<licatn, by any general rule, the exact limitations wliich the

States ujust observe in its exercise, the existtiM f such a j.ower in
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the States has been uniformly recognized in this court. Gibbons v.

Ogilen, 9 Wheat. 1 ; License Cases, 5 How. 504 ; Gilnum v. riiiladel-

phia, 3 Wall. 713; Henderson et al. v. Mayor of the City of New
York et aL, 92 U. S. 259; Kailroad Company v. Husen, 95 id. 465;

Beer Company v. Massachusetts, [97 U. S.] 25. It is embraced iu

what Mr. Chief Justice Marsliall, in Gibbons v. Ugden, calls that

"immense mass of legislation" which can be most advantageously

exercised by the States, and over which the national authorities can-

not assume supervision or control. " If the power only extends to a

just regulation of rights, with a view to the due protection and enjoy-

ment of all, and does not deprive any one of that which is justly and

properly his own, it is obvious that its possession by the State, and

its exe cise for the I'egulation of the property and actions of its citi-

zens, cannot well constitute an invasion of national jurisdiction or

afford a basis for an appeal to the protection of the national author-

ities." Cooley, Const. Lim. 574. By the settled doctrines of this

court the police power extends, at least, to the protection of the lives,

the health, and the property of the community against the injurious

exercise by any citizen of his own rights. State legislation, strictly

and legitimately for police purposes, does not, in the sense of the

Constitution, necessarily intrench upon any authority which has

been confided, expressly or by implication, to the national government.

The Kentucky statute under examination- manifestly belongs to that

class of legislation. It is, in the best sense, a mere police regulation,

deemed essential for the protection of the lives and property of citi-

zens. It expresses in the most solemn form the deliberate judgment of

the State that burning fluids which ignite or permanently burn at less

than a prescribed temperature are unsafe for illuminating purposes.

Whether the policy thus pursued by the State is wise or unwise, it is

not the province of the national authorities to determine. That be-

longs to each State, under its own sense of duty, and in view of the

provisions of its own Constitution, Its action, in those respects, is

beyond the corrective power of this court. That the statute of 1874 is

a police regulation within the meaning of the authorities is clear from
our decision in United States v. Dewitt, 9 Wall. 41, By the internal

revenue act of jNIarch 2, 1867, a penalty was imposed upon any per-

son who should mix for sale naphtha and illuminating oils, or who
should knowingly sell, or keep for sale, or offer for sale, such mix-
ture, or who should sell or offer for sale oil made from petroleum for

illuminating purposes, inflammable at less temperature or fire-test than
110° Fahrenheit. We held that to be simply a police regulation, re-

lating exclusively to the internal trade of the States; that, although
emanating from Congress, it could have by its own force no constitu-

tional operation within State limits, and was without effect, except
where the legislative authority of Congress excluded, territorially, all

State legislation, as, for example, in the District of Columbia.
The Kentucky statute being, then, an ordinary police regulation
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for the government of those engaged in the internal commerce of

that State, the only remaining question is, whether, under the opera-

tion of the Federal Constitution and the laws of Congress, it is with-

out effect in eases where the oil, althougli condemned by the State as

unsafe for illuminiti.ig purposes, has been made and prepared for

sale in accordance with a discovery for which letters-patent had been
granted. We are of opinion that the right conferred upon the paten-

tee and his assigns to use and vend the corporeal thing or article,

brought into existence by the application of the patented discovery,

must be exercised in subordination to the police regulations which
the State established by the statute of 1874. It is not to be supposed
that Congress intended to authorize or regulate the sale, witliin a

State, of tangible personal property which that State declares to be

unfit and unsafe for use, and by statute has prohibited from being

sold or offered for sale within her limits. It was held by Chief Jus-

tice Shaw to be a settled principle, " growing out of the nature of

well-ordered society, tliat every holder of proj)erty, however absolute

and uncpialitied may be his title, holds it under the implied liability

that his use of it shall not be injurious to the equal enjoyment

of others having an equal right to the enjoyment of tiieir prop-

erty, nor injurious to the rights of the community." Common-
wealth f. Alger, 7 Cusli. (Mass.) 53. In recognition of this fun-

damental principle, we have frequently decided that the police

power of the States was not surrendered when the Constitution con-

ferred upon Congress the general power to regulate commerce with

foreign nations and between the several States. Hence tlie States

may, by police regulations, protect their people against the introduc-

tion within tlieir respective limits of infected merchandise. " A bale

of goods upon which the duties have or have not been ])aiil, huhu
with infection, may be seized under health laws, and if it cannot be

purgr'd of its poison, may be committed to the Hames." CJilnian v.

Piiiladelphia, supra. So may the State, by like regulations, exclude

from their midst not only convicts, paupers, idiots, lunatics, and per-

sons likely to become a public charge, but animals having contagious

diseases. Itailroad Company v. Iluscn, supra. Tiiis court lias never

hesitated, by the most rigid rules of construction, to guard the com-

mercial power of Congress against encroachment in tlie form or under

the guise of State regulation, established for the jjurpose and witli

th(* effect of destroying or impairing riglits secured by the Constitu-

tion, It has, neverthfdess, with markf<l dislinctncss and unirormity,

recognized the necessity, growing out of the fundamental conditions

of civil society, of upholding State police regulations whicli were en-

acted in good faith, and harl ajipropriate and direct connection with

that protection to life, health, and jiropeity, which eaeli State owes to

her citi/eti.H. These considerations, gatliered from the former deci-

sions of this court, would se«'m to justify the conclusion tliat tlu' riglit

wliicli the patentee or his assignee possesses in the propinty created
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b}^ the application of a patented discovery must he enjoj^ed subject to

the comph^te and salutary power with which the States have never

parted, of so defining and regulating the sale and use of property

within their respective limits as to afford protection to the many
against the injurious conduct of the few. The right ^f property in

the physical substance, which is the fruit of the discovery, is alto-

gether distinct from the right in the discovery itself, just as the

property in the instruments or plate by which copies of a map are

multiplied is distinct from the copyright of the map itself. Stephens

V. Cady, 14 How. 528 ; Stevens v. Gladding et a/.,' 17 id. 447. The
right to sell the Aurora oil was not derived from the letters-patent,

but it existed and could have been exercised before they were issued,

unless it was prohibited by valid local legislation. All which they

primarily secure is the exclusive right in the discovery. That is an

incorporeal right, or, in the language of Lord Mansfield in Millar v.

Taylor, 4 Burr. 2396, "a property in notion," having "no corporeal

tangible substance." Its enjoyment may be secured and protected by

national authority against all interference ; but the use of the tangi-

ble property which comes into existence by the application of the

discovery is not beyond the control of State legislation, simply be-

cause the patentee acquires a monopoly in his discovery.

An instructive case upon the precise point under consideration is

Jordan v. The Overseers of Dayton, 4 Ohio, 295. Jordan was sued

in debt, to recover certain penalties for practising medicine in viola-

tion of an Ohio statute regulating the practice of physic and surgery.

His defence rested, in part, upon the ground that the medicine admin-

istered by him was that for which letters-patent had issued to his

assignor, granting to the latter the exclusive right of making, con-

structing, using, and vending to others to be used, the medicine in

question, which was described in the letters-patent as a new and use-

ful improvement, and as being a mode of preparing, mixing, com-
pounding, administering, and using that medicine. The contention

of Jordan was that the State government could not restrict or control

the beneficial or lucrative use of the invention, and that, as assignee

of the patentee, he was entitled to administer the patented medicine

without obtaining a license to practise physic or surgery as required

by the State statute. The Supreme Court of Ohio said :
" This leads

us to consider the nature and extent of such rights as accrue from
letters-patent for useful discoveries. Although the inventor had at

all times the right to enjoy the fruits of his own ingenuity, in every

lawful form of which its use was susceptible, yet, before the enact-

ment of the statute, he had not the power of preventing others from
participating in that enjoyment to the same extent with himself; so

that, however the world might derive benefit from his labors, no
profit ensued to himself. The ingenious man was therefore led either

to abandon pursuits of this nature, or to conceal his results from the

world. The end of the statute was to encourage useful inventions.
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and to hold forth, as iuduoements to the inventor, the exclusive use

of his inventions for a limited period. The sole operation of the

statute is to enable him to prevent others from using the products of

his labors except with his consent. But his own right of using is

not euKarged or atfected. Tliere remains in him, as in every other

citizen, the power to manage his property, or give direction to his

labors, at his pleasure, subject only to the paramount claims of

society, which requires that his enjoyment may be modified by the

exigencies of the community to which he belongs, and regulated by

laws which render it subservient to the general welfare, if held sub-

ject to State control. If tlie State should pass a law for the purpose

of destroying a right created by the Constitution, this court will do

its duty; but an attempt by tlie legislature, in good faith, to regulate

the conduct of a portion of its citizens, in a matter strictly pertaining

to its intt-rnal economy, we cannot but regard as a legitimate exercise

of jjower, although such law may sometimes indirectly alTect the en-

joyment of rights flowing from the Federal government.'' Some light

is thrown upon the question by Vanini et al. v. Paine et al., 1 Harr.

(Del.) 65. In that case it appears that Yates and ^Iclntyre were

assignees of Vanini, the inventor and patentee of a mode of drawing

lotteries, and making schemes for lotteries on the combination and

permutation principle. Other brokers issued a scheme for drawing a

lottery under a certain act for the benefit of a school, adopting the

plan of Vanini's patent. Yates and IMcIntyre filed their bill for in-

junction upon the ground, partly, that tlie defendants were proceed-

ing in violation of the patent-rights secured to Vanini. The Court of

Errors and Appeals of Delaware said: "At the times Yates «& Mcln-

tyre made contracts for the lottery privileges set forth in the bill, we

liad, in force, an act of assembly jirohibiting lotteries, the preamble

of which declares that they are pernicious and destructive to frugal-

ity and industry, and introductive of idleness and immorality, and

against the common good and general welfare. It therefore cannot

be admitted that the jdaintiffs have a right to use an invention for

drawing lotteries in tliis State, merely because they have a patent for

it under the United States. A person might with as much propriety

claim a right to commit murder with an instrument, because he lield

a patent for it as a new and useful invention."

In Livingston c Van ingen, *J Johns. 5(»7, 582, Chancellor Kent
said that " the nation.al power will be fully satisfied if the ]iroj)erty

created by patent Ije, for the given time, i-njoyed and used exclusively,

«o/aras, under tlie laws of the several States, the property shall be

deemed for toleration. There is no need of giving this power any

broader construction in order to attain the end for which it was granted,

which was to reward the beneficent efforts of genius, and to encourage

tlie useful arts." That case, so far as it related to the validity, under

the comroerciul clause of the Constitution, of certain statutes of New
York, is not now recognized as authority. It is, perhaps, also true
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that the hinguagc just quoted was not absolutely necessary to the

decision oi tliut case. Jiut as an expression of opinion by an eminent
jurist as to the nature and extent of the rights secured by the Federal
Constitution to inventors, it is entitled to great weight.

Without further elaboration, we deem it only necessary to say that

the Kentucky statute does not, in our judgment, contravene the pro-

visions of the Federal Constitution, or of any statute passed in pur-
suance thereof. Its execution creates no necessary conflict with
national authority, and interferes with no right secured by Federal
legislation, to the patentee or his assigns.

We perceive no error in the judgment, and it is

Affirmed.

HERDIC V. EOESSLER.

109 New York, 127. 1888.

[This was an action upon a promissory note in which failure of

consideration w^as pleaded as a defence. Judgment was entered in

the trial court upon a verdict in favor of defendant, which judgment

was affirmed on appeal to the General Term of the Supreme Court

(39 Hun, 198), and the judgment was then brought to the Court of

Appeals for revie^v,]

The verdict of the jury sustained the defence. The consideration

was the sale by the payee to the defendant of the right to make,

use, and vend a patented article, under an invention patented by the

payee, and of a collateral agreement on his part to promote, by

means of orders and in other specified ways, the business of the

defendant. The words '' given for a patent-right " were not written

or printed in the note, as required by the act, chapter 65 of the Laws
of 1877. The note was in the ordinary form of commercial paper,

and was given, dated, and payable at Buffalo, in this State, where the

defendant resides and where the agreement was made in pursuance

of which the note was given. It was subsequentl}^, before maturity,

transferred by the payee to the plaintiff in the State of Pennsylvania,

where the parties to the transfer resided. It was claimed, and there

was evidence tending to show, that the plaintiff paid value for the

note, without notice of any defence, but it was proved and found by

the jury that he had notice when he purchased it of the consideration

for which it was given. The defendant was permitted, against the

objection and exception of the plaintiff, to read in evidence a statute

of Pennsylvania, similar to the statute of New York above referred

to. The plaintiff requested the court to charge tlie jury that the

statute, chapter 65 of the Laws of 1877, was unconstitutional and
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void. The court refused to charge as requested, to which refusal

the phaintiff excepted.

Andrews, J. The validity of tlie statute, chapter 65 of tlie Laws

of 1S77, is the principal question in this case. It is entitled " An
Act to regulate the execution and transfer of negotiable instruments

given for patent-rights." The first section declares tliat " whenever

any promissory note or other negotiable instrument shall be given,

the consideration of which shall consist, in whole or in ])art, of the

right to make, use, or vend any patent invention or inventions claimed

or represented by the vendor at the time of the sale to be patented,

the words 'given for a patent-right' shall be prominently and

legibly written or printed on the face of such note or instrument

above"^ the signature thereto ; and such note or instrument in the

hands of any purchaser or holder shall be subject to the same de-

fences as in the hands of the original owner." Then follows a

provision in the second section to the effect tliat if any person shall

take, sell, or transfer any promissory note or other negotiable instru-

ment, not having such words therein, ktiowing the consideration of

such note or instrument to consist, in whole or in part, of the right

to make, use, and vend any patent invention, [he] shall be guilty of a

misdemeanor.

The constitutionality of the act is assailed on the ground that it is

in contravention of article 1, section 8, of the Constitution of the

United States, and the acts of Congress enacted in pursuance thereof,

which secure to a patentee, for a limited time, ''the full and exclu-

sive right and liberty of making, using, and vending to others to be

used," his invention or di.scovery. 5 U. S. Stat, at Large, 117. It is

insisted that the statute of the State operates as an unlawful re-

straint upon the right of sale conferred upon the patentee by the

acts of Congress. This question has been considered by the highest

courts in the States of Pennsylvania and Ohio, under statutes sub-

stantially like the statute in this State, ami, in the ojiinions delivered,

the constitutionality of the legislation was maintained. • Tod v.

AVifk, 36 Ohio St. 370; ILaskell v. Jones, 86 Pa. St. 173. The plain-

tiff, however, in opposition to this view, cites several cases. Ex
],nrte Robinson, 2 Bi.ss. 309; Woolen v. Hanker, U. S. Ct. Court,

S. D. Ohio, 2 Flipp. 33; In re Lake, U. S. Ct. Court, N. D. Ohio,

Matthews, J.; Cranson v. Smith, 37 Mich. 301); "Wilch r. Phelps,

14 Neb. 134; State v. Lockwood, 43 Wis. 403. The leading case

cited by the jilaintiff. Ex parte Robinson, arose under a statute of

Indiana, making it unlawful for a ])erson to .sell, or offer to sell, any

patent-riglit within tliat State without first filing an authenticated

copy of the letters-patent with the clerk of the cf)urt, and at the

same time making an affidavit V>efore the clerk that the letters-patent

were genuine and ha<l not been revoked or annulled, and that he had

full authority to sell, &c. It was held by Mr. .lustiee D.ivis, sitting

at circuit, that the hiw then in question was unconstitutional and
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void, as an infringement upon the right of sale secured to a patentee

by the letters-patent. The other cases mentioned are founded mainly

upon the authority of Ex parte Kobinson. It will be observed that

even if that case was well decided, it would not necessarily determine

a case arising under our statute, which does not undertake to impose

conditions upon the right to sell a patented invention, but simply

prescribes that if a negotiable instrument is taken upon such sale,

the words " given for a patent-right " shall be inserted, and subjects

the note to defences existing against its original holder, notwith-

standing its transfer. The Supreme Court of the United States in a

recent case (Patterson v. State of Kentucky, 97 U. S. 501) had

occasion to pass upon the validity of a statute of Kentucky, which

prohibited the sale in that State of illuminating oils not bearing a

prescribed test. The plaintiff was the patentee of an oil which, if

the statute was valid, could not be sold at all in Kentucky, as it

could not be made so as to conform it to the statute standard. It

was claimed that the law was an invasion of the right secured to the

patentee by his patent, to sell his invention. The opinion of Mr.

Justice Harlan in the case, upholding the statute, in which the

court concurred, is an able and satisfactory exposition of the doctrine

that the patent laws do not interfere with the power of a State to

pass laws for the protection and security of its citizens in their

persons and property, or in respect to matters of internal polity,

although such laws may incidentally affect the profitable use or sale

by a patentee of his invention. The Supreme Court of Indiana,

after the decision in Patterson v. Kentucky, affirmed the constitu-

tionality of the Indiana statute, reversing its previous decisions to

the contrary founded upon Ex parte Robinson. Brechbill v. Ran-
dall, 102 Ind. 528; New v. Walker, 108 id. 365. Under this state

of the authorities we feel at liberty to declare our concurrence in the

views expressed by the courts of Ohio and Pennsylvania upon the

general question. The right of a discoverer to sell his invention is

not derived from his patent. This right would exist although no
patent laws had been enacted. What he obtains by his patent is the

right to exclude others from selling or using his invention for the

period specified, the right to sell or use which would, except for

the protection of the patent laws, be open to all the world. The
statute of New York, now in question, in no way interferes with this

exclusive right. A State law directly infringing this right would

unquestionably be void. The law of Congress and the State law are

not in conflict. The object of one is to secure to the inventor an

exclusive right to use or sell his invention, and the object of the

other is to protect against fraud in sales. The State law operates

upon the thing taken for the right sold, when that is a negotiable

instrument, by requiring the consideration to be plainly expressed,

and thus subjecting the instrument, when transferred, to the same

defences in the hands of the transferee as in the hands of the original

32
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holder. The statute does not make the note illegal, although the

sUitutory words are omitted, nor does it take troiii a buna file

transferee for value before maturity, without notice of tlie con-

sideration, the protection accorded to comuiercial paper by the law

merchant. This is tlie view taken in the case first cited, and is,

we think, the true construction of the statute. It is impossible to

say even that the statute operates to the disadvantage of the patentee.

It may restrict the currency of the paper taken on sales of patent-

rights, but, on the other hand, it may facilitate sales by inducing

confidence on the part of purchasers, that they will be protected in

case of fraud or other defence. We refer, for a fuller discussion on

the general question, to the cases cited. The admission of the Penn-

sylvania statute in evidence, if erroneous, was harmless. The right

of the defendant to interpose his defence against the plaintiff, the

indorsee of the note, although he was a purchaser for value, provided

he luul notice of the consideration, was secured to him by tlie lex

loci, and the plaintiff took the i)aper subject to all the infirmities

which attached to it by the law of the place where the contract was

made and was to be jx'rformed. Story's Prom. Nott>s, § 16S ct .sfy. ;

i: Kent's Com. 459. There is no other question which requires

special notice.

The judgment should be affirmed.

DALK TILE M ANUFACTUKlNd COMPANY r. HYATT.

IJ.") United Slates, 10. l-S.SS.

Mr. Jl'.stick Gkay delivered the opinioti of the court.

The defendant contended in the C(jurts of ^'t'W York that those

courts liad no jurisdiction, because the jdaintilfs right to main-

tain her action depended upon the (piestinn whether the second

reissue of her jtatent was valid or invalid under tlu! patent laws of

the United States, and that of that (piestion the courts of tho

United States had exclusive jurisdiction. The jndgments of each

court of the State, holding that the question of the validity of that

reissue c(juld not be contested in this acti(»ii, and assuming jurisdic-

tion U) render judgment against the defendant, neces.sarily involved

a decision against the imnniidty claimed by the (hd'emhint umler tho

Constitution and laws of the I'nited States, which this court has

jurisdiction to review.

The motion to dismiss must therefon; be d.-nied. I'.utthe decision

was so clearly right, that tin; motion to allirm is granted.

The action was upon an agreement in writing, by whiclj the pl.iin-

tiff, .'w owner of letters-patent, already once reissued, granted to tho
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defendant an exclusive license to make and sell the patented articles

within a certain territory, during the term of the patent and of any

extension or renewal thereof ; and the defendant expressly ac-

knowledged the validity of the letters-patent, and stipulated that

the plaintitf might, without prejudice to this agreement, obtain

further reissues, and promised to pay to the plaintiif certain

royalties so long as no decision adverse to the validity of the patent

should liave been rendered.

The defendant contended that this was a case arising under the

patent laws, of which the courts of tlie United States have exclusive

jurisdiction. Sev. Stat. § G29, cl. 9; § 711, cl. 5. But it is clearly

established by a series of decisions of this court, that an action upon

such an agreement as that here sued on is not a case arising under

the patent laws.

It has been decided that a bill in equity in the Circuit Court of the

United States by the owner of letters-patent, to enforce a contract

for the use of the patent-right, or to set aside such a contract because

the defendant has not complied with its terms, is not within the acts

of Congress, by which an appeal to this court is allowable in cases

arising under the patent laws, without regard to the value of the

matter in controversy. Act of July 4, 1836, c. 357, § 17, 5 Stat. 124;

Eev. Stat. § 699; Wilson v. Sandford, 10 How. 99; Brown v. Shan-

non, 20 How. 55.

Following those decisions, it was directly adjudged in Hartell v.

Tilgliman, 99 U. S. 547, that a bill in equity by a patentee, alleging

that the defendants had broken a contract by which they had agreed

to pay him a certain royalty for the use of his invention and to take

a license from him, and thereupon he forbade them to use it, and
they disregarded the prohibition, and he filed this bill charging them
as infringers, and praying for an injunction, an account of protits and
damages, was not a case arising under the patent laws, and therefore,

the parties being citizens of the same State, not within the jurisdic-

tion of the Circuit Court of the United States. And the judges who
dissented from that conclusion admitted it to be perfectly well

settled " that where a suit is brought on a contract of which a

patent is the subject-matter, either to enforce such contract, or to

annul it, the case arises on the contract, or out of the contract, and
not under the patent laws." 99 U. S. 558.

In the still later case of Albright ii. Teas, 106 U. S. 613, a patentee

filed a bill in equity in a State court, setting up a contract by which
he agreed to assign his patent to the defendants and they agreed to

pay him certain royalties, and alleging that the defendants had
refused to account for or pay such royalties to him, and had fraudu-

lently excluded him from inspecting their books of account. The
defendants answered that the plaintiff had been paid all the

royalties to which he was entitled, and that, if he claimed more,

it was because he insisted that goods made under another patent
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were an infringement of his. This court hehl that it was not a

ease arising under tlie Constitution or hiws of the United States,

removable as such into the Circuit Court under the act of March

3, 1875, c. 137, § 2. 18 Stat. 470.

It was said by Chief Justice Taney in Wilson r. Sandford, and

repeated by the court in Hartell v. Tilghman, and in Albright v.

Teas, "The dispute in this case does not arise under any act of

Congress ; nor does the decision depend upon the construction of

any law in relation to patents. It arises out of the contract stated

in the bill ; and there is no act of Congress providing for or regulat-

ing contracts of this kind. The rights of the parties depend alto-

gether upon common-law and eq\iity principles." 10 How. lUl,

102; 99 U. S. 552; 106 U. S. G19.

Those words are equally applicable to the present case, except

that, as it is an action at law, the principles of equity have no

bearing. This action, therefore, was within the jurisdiction, and,

the parties being citizens of the same State, within the exclusive

jurisdiction, of the State courts ; and the only Federal question iu

the case was rightly decided.

Upon the merits of the case, it follows from what has been already

said, that no question is presented, of which this court, upon this

writ of error, has jurisdiction. :Murdock v. ^Memphis, 20 Wall. 590.

The grounds of the judgment below appear in the opinion of the

Court of Appeals, to which, under the existing acts of Congress,

this court is at liberty to refer, l^hiladelphia Fire Association v. New

York, 119 U. S. 110 ; Kreiger v. Shelby County Railroad, [125 U. S.]

43. Whether that court was right in its suggestion that it would

have no jurisdiction to determine the validity of the second reissue

if incidentally drawn in question in an action ujjou an agreement

between the i)arties, we need not consider ; inasmuch as it expressly

declined to pass upon any such question, because it held that, in this

action to recover royalties due under the agreement, the defendant,

while continuing to enjoy the privileges of the license, was estopped

to deny the validity of the patent, or of any reissue thereof. The

decision was based upon the contract between tlu; i)arties; and the

court did not decide, nor was it necessary for tlic determination of

the case that it should decide any question depending on the con-

struction or effect of the jiatent law.s of th<' United States. Kins-

man /•. I'arkhurst, IS How. 289 ;
I5rown /•. Atwdl, 92 U. S. 327.

Juihjincnt ajjiniicd.
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Section XI.— Piracies, Felonies on the High
Seas, &g.

UNITED STATES v. SMITH.

5 VVheaton, 153; 4 Curtis, 597. 1820.

This was an indictment for piracy against the prisoner, Thomas

Smith, before the Circuit Court of Virginia, on the act of Congress of

the Sd of ]\rarch, 1819 (3 Stats, at Large, 513).

The jury found a special verdict, as follows :
" We, of the jury,

find, that the prisoner, Thomas Smith, in the month of March, 1819,

and others, were part of the crew of a private armed vessel, called

The Creollo (commissioned by the government of Buenos Ayres, a

colony then at war with Spain), and lying in the port of Margaritta;

that in the month of March, 1819, the said prisoner and others of

the crew mutinied, confined their officer, left the vessel, and in the

said port of Margaritta, seized, by violence, a vessel called The Irre-

sistible, a private armed vessel, lying in that port, commissioned by

the government of Artigas, who was also at war with Spain ;
that

the said prisoner and others, having so possessed themselves of the

said vessel, The Irresistible, appointed their officers, proceeded to sea

on a cruise, without any documents or commission whatever; and

while on that cruise, in the month of April, 1819, on the high seas,

committed the offence charged in the indictment, by the plunder and

robbery of the Spanish vessel therein mentioned. If the plunder

and roljbery aforesaid be piracy under the act of the Congress of

the United States, entitled ' An Act to protect the commerce of the

United States, and punish the crime of piracy,' then we find the

said prisoner guilty; if the plunder and robbery, above stated, be

not piracy under the said act of Congress, then we find liim not

guilty."

The Circuit Court divided on the question, whether this be piracy as

defined by the law of nations so as to be punishable under the act of

Congress of the 3d of INIarch, 1819, and thereupon the question was

certified to this court for its decision.

Story, J., delivered the opinion of the court.

The act of Congress upon which this indictment is founded pro-

vides, " that if any person or persons whatsoever, shall, upon the

high seas, commit the crime of piracy, as defined by the law of

nations, and such offender or offenders shall be brought into, or

found in the United States, every such offender or offenders shall,

upon conviction thereof, &c., be punished with death."
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The first point made at tlie bar is, whether this enactment be a

constitutional exercise of the authority delegated to Congress upon
the subject of piracies. The Constitution declares that Congress

shall have power *' to define and punish piracies and felonies com-
mitted on the high- seas, and offences against the law of nations."

The argument which has been urged in belialf of tlie prisoner is, that

Congress is bound to define, in terms, the otfence of piracy, and is not

at liberty to leave it to be ascertained by judicial interpretation. If

the argument be well founded, it seems admitteil by tlie counsel that

It equally applies to the eiglith section of the act of Congress of 1790

(1 Stats, at Large, 113), c. 9, which declares that robbery and murder
committed on the high seas shall be deemed piracy ; and yet,

notwithstanding a series of contested adjudications on this sec-

tion, no doubt has hitherto been breathed of its conformity to the

Constitution.

In our judgment, the construction contended for proceeds upon too

narrow a view of the language of the Constitution. The power given

to Congress is not merely "to define and punish piracies ;
" if it were,

the words "to define" would seem almost sujierfluous, since the

power to punish piracies would be held to include tlie power of ascer-

taining and fixing the definition of the crime. And it has been very

justly observed, in a celebrated commentary, that the definition of

piracies might have been left, without inconvenience, to the law

of nations, though a legislative definition of tliem is to be found in

most municipal codes. Tlie Federalist, No. 42, p. 276. But the

power is also given "to define and punish felonies on the high

seas, and offences against tlie law of nations." The term " felonies
"

lias been sup[)Osed, in the same work, not to have a very exact and
determinate meaning in relation to offences at the common law

committed within the body of a county. However this may be, in

relation to offences on the high seas, it is necessarily somewhat inde-

terminate, since the term is not used in the criminal jurisprudence of

the admiralty in the tochnif^al sense of th(! couiukju law. See 3 Inst.

112 ; Hawk. P. C. c. 37; Moore, 570. Offences, too, against the law

of nations, cannot, with any accuracy, bo said to be completely

ascertained and defined in any public code recognized by the com-

mon consent of nations. In respect, therefore, ;is well to felonies on

tlie high seas as to offences against th(! law of nations, there is a

jKjculiar fitness in giving the power to define as well as to jmnish;

and there is not the sliglitest reason to doubt that this consideration

lja<l very great weight in producing the jjhnuseojogy in (jueslion.

Tint supposing Congress wen; bound, in all tlie cases included in

the clausf! under (tonsidention, to define the offence, still, there is

nothing which restricts it to a Jiiere logical enumeration, in (h'tail, of

all the facts constituting the offence. Congress may as well define

by using a t<Min of a known and determinate meaning, as by an

express enumeration of all tin; i»articulars iiirluded in that term.
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That is certain which is by necessary reference made certain. When

the act of 171)0 dechires that any person who shall commit the crime

of robbery, or murder, on the high seas shall be deemed a pirate, the

crime is not less clearly ascertained than it would be by using

the definitions of these terms as they are found in our treatises of

the common law. In fact, by such a reference, the definitions are

necessarily included, as much as if they stood in the text of the act.

In respect to murder, where " malice aforethought " is of the essence

of the offence even if the common-law definition were quoted in ex-

press terms, we should still be driven to deny that the definition was

perfect, since the meaning of " malice aforethought" would remain.

to be gathered from the common law. There would then be no end

to our difficulties, or our definitions, for each would involve some

terms which might still require some new explanation. Such a con-

struction of the Constitution is, therefore, wholly inadmissible. To

define piracies, in the sense of the Constitution, is merely to enumer-

ate the crimes which shall constitute piracy; and this may be done

either by a reference to crijnes having a technical name, and deter-

minate extent, or by enumerating the acts in detail, upon which the

punishment is inflicted.

It is next to be considered whether the crime of piracy is defined

by the law of nations with reasonable certainty. What the law of

nations on this subject is, may be ascertained by consulting the

works of jurists writing professedly on public law ;
or by the

general usage and practice of nations ; or by judicial decisions recog-

nizing and enforcing that law. There is scarcely a writer on the law

of nations who does not allude to piracy as a crime of a settled and

determinate nature ; and w^hatever may be the diversity of definitions,

in other respects, all writers concur in holding that robbery, or

forcible depredations upon the sea, animo furandi, is piracy. The

same doctrine is held by all the great writers on maritime law, in

terms that admit of no reasonable donbt. The common law, too,

recognizes and punishes piracy as an offence, not against its own

municipal code, but as an offence against the law of nations (which

is part of the common law), as an offence against the universal law

of society, a pirate being deemed an enemy of the human race.

Indeed, until the statute of 28th of Henry VIII., c. 15, piracy was

punishable in England only in the admiralty, as a civil-law offence
;

and that statute, in changing the jurisdiction, has been universally

admitted not to have changed the nature of the offence. Hawk.

r. C. c. 37, s. 2; 3 Inst. 112. Sir Charles Hedges, in his charge at

the admiralty sessions, in the case of Kex v. Dawson, 5 State Trials,

declared, in emphatic terms, that " piracy is only a sea term for

robbery, piracy being a robbery committed within the jurisdiction

of the admiralty." Sir Leoline Jenkins, too, on a like occasion,

declared that '*a robbery, when committed upon the sea, is what

we call piracy;" and he cited the civil-law writers in proof. And
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it is manifest from the language of Sir Williain Blackstone, 4 Bl.

Coium. 73, in his comments on piracy, that he considered the

common-kiw definition as distinguishable in no essential respect from
that of the law of nations. So that, wlu-ther we advert to writers

on the common law, or the maritime law, or the law of nations, we
shall find that they universally treat of piracy as an offence against

the law of nations, and that its true definition, by that law, is rob-

bery upon the sea. And the general practice of all nations in punish-

ing all persons, whether natives or foreigners, who have committed
this offence against any persons whatsoever, with whom they are in

amity, is a conclusive proof that the offence is supposed to depend,

not upon the particular provisions of any municipal code, but upon

the law of nations, both for its definition and punishment. \Ve have,

therefore, no hesitation in declaring that piracy, by the law of

nations, is robbery upon the sea, and that it is sufficiently and con-

stitutionally defined by the fifth section of the act of 1810.

Another point has been made in this case, which is, that the

special verdict does not contain sufficient facts upon which the court

can pronounce that the prisoner is guilty of piracy. We are of a

dilTerent opinion. The special verdict finds that the prisoner is

guilty of the plunder and robbery charged in the indictment ; and

finds certain additional facts from which it is most manifest that he

and his associates were, at the time ,of committing the ofTence, free-

booters upon the sea, not under the acknowledged authority or

deriving iirotection from the flag or commission of any government.

If, under such circumstances, the offence be not piracy, it is difficult

to conceive any which would more completely fit the definition.

It is to be certified to the Circuit <Jourt tliat upon the faets stated

the case is piracy, as defined by the law of nations, so as to bi' pun-

ishable under the act of Congress of the 3d of March, 1810.*

UNITKI) s'r.\'ri:s ,-. i;(U)(;i:i;s.

150 Uiiitf-d States, 219. 1S93.

In February, ISSS, the d<'f<'ndants, Robert S. Kodgers and others,

were indicted in the District Court of the rniti-d States for the

P2a.stern District of Michigan for assaulting, in August, 1.S.S7, with

a dangerous weapon, ono James Downs, on board of the steamer

Alanka, a vessel Ixdonging to citizens of the Tnitt-d States, and tlu'n

bf'ing within the admiralty jurisdiction of the I'nitcd States, and

not within tlif jurisdiction ot :iiiy ]>arti(!ular State (jf the Initrd

' Mil. JidTHK LiviMiHTwN (ielivcrcil a dissenting ojiiiiiKn.
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States, viz., within the territorial limits of the Dominion of

Canada.

The indictment contained six counts, charging the offence to have

been committed in different ways, or with different intent, and was
remitted to the Circuit Court for tlie Sixth Circuit of the Eastern

District of Miciiigan. There the defendant Kodgers filed a plea to

the jurisdiction of the court, alleging that it had no jurisdiction of

the matters cliarged, as appeared on the face of the indictment,

and to the plea a denuirrer was- filed. Upon this demurrer the

judges of the Circuit Coin-t were divuled in opinion, [and certified

to this court the question "whether the courts of the United States

have jurisdiction, under section 5346 of the Revised Statutes of the

United States, to try a person for an assault with a dangerous
weapon, committed on a vessel belonging to a citizen of the United
States, when such vessel is in the Detroit River, out of the juris-

diction of any particular State and within the territorial limits of

the Dominion of Canada".]
Section 5346 of the Revised Statutes, upon which the indictment

was found, is as follows: —
"Sec. 5346. Every person who, upon the high seas, or in any

arm of the sea, or in any river, haven, creek, basin, or bay, within
the admiralty jurisdiction of the United States, and out of the juris-

diction of any particular State, on board any vessel belonging in

whole or part to the United States, or any citizen thereof, with a

dangerous weapon, or with intent to perpetrate any felony, commits
an assault on another shall be punished by a tine of not more than
three thousand dollars and by imprisonment at hard labor not
more than three years."

The statute relating to the place of trial in this case is contained
in section 730 of the Revised Statutes, which is as follows: —

"Sec. 730. The trial of all offences committed upon the high seas

or elsewhere, out of the jurisdiction of any particular State or dis-

trict, shall be in the district, where the offender is found or into

which he is first brought."

]Mk. Justice Field delivered the opinion of the court. Several
questions of interest arise upon the construction of section 5346 of

the Revised Statutes, upon which the indictment in this case was
found. The principal one is whether the term "high seas," as
there used, is applicable to the open, unenclosed waters of the Great
Lakes, between which the Detroit River is a connecting stream.
The term was formerly used, particularly by writers on public law,
and generally in official communications between different govern-
ments, to designate the open, unenclosed waters of the ocean, or of
the British seas, outside of their ports and havens. At one time it

was claimed that the ocean, or portions of it, were subject to the
exclusive use of particular nations. The Spaniards, in the 16th
century, asserted the right to exclude all others from the Pacific
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Ocean. The Portuguese claimed, with the Spaniards, under the

grunt of Pope Alexander VI., the exclusive use of the Atlantic

Ocean west and south of a designated line. And the English, in

the ITtli century, claimed the exclusive right to navigate the seas

surrounding Great Britain. Woolsey on International Law, § 65.

In the discussions which took place in support of and against

these extravagant pretensions the term "high seas'' was applied, in

the sense stated. It was also used in that sense by English courts

and law writers. There was no discussion witli them as to the

waters of other seas. The public discussions were generally limited

to the consideration of the question whether the high seas, that is,

the open, unenclosed seas, as above defined, or any portion thereof,

could be tlie property or under the exclusive jurisdiction of any

nation, or whether they were open and free to the navigation of all

nations. The inquiry in the English courts was generally limited

to the question whether the jurisdiction of the admiralty extended

to the waters of bays and harbors, such extension dei;ending upon
the fact wliether they constituted a part of the high sens.

In his treatise on the rights of the sea. Sir ^Matthew Hale says:

"The sea is either that which lies within the body of a county, or

without. That arm or branch of the sea which lies within the

fauces ternr, where a man may reasonably discern between sliore

and sljore, is, or at least ma}' be, within the body of a county, and,

therefore, within tlie jurisdiction of the sheriif or coroner. Tiiat

part of the sea which lies not within the body of a county is called

the main sea or ocean." De Jure Maris, c. iv. V>y the "main sea"

Hale here means the same thing expressed by the term "high sea,"

— "jiifire dltttm," or "A' It'Uit tiieir."

In Waring v. Clarke, 5 How. 441, 452, this court said that it had

been frequently adjudicated in the English common-law courts since

the restraining statutes of Ilichard II. and Henry I\'., "tluit high

seas mean th;it jiortion of tlie sea which waslies the ojien coast." In

United States v. (irush, 5 Mason, 200, it was held by Mr. Justice

Story, in the United States Circuit Court, that the term "high

seas," in its usual sense, expresses the unenclosed ocean or that

portion of the sea which is without the ffiures ternv on the sea coast,

in contradistinction to that which is surrounded or enclosed bi'tween

narrow licadlands or promontories. It was the oi)on, unenclosed

waters of the ocean, or the open, unenclosed waters of the .sea,

which constituted the "high seas" in his judgment. There was no

distinction ma<le Ijy him Ixtween the ocean and the sea, and there

was no occasion for any s)ich distinction. The (pieslion in issue

was whether the alleged ofTences were committed within a county of

Massachusetts on the sea coast, or without it, for in the latter case

they were committed \\\><n\ the high seas and within the statute. It

was lirdd tint they were eommitted in the county of Suffolk, iind

thuf* were not covered by the statute.
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If there were no seas other than the ocean, the term "high seas"

woukl be limited to the open, nnenclosed waters of the ocean. But

as there are other seas besides the ocean, tliere must be high seas

other than those of the ocean. A large commerce is conducted on

seas other than the ocean and the English seas, and it is equally

necessary to distinguish between their open waters and their ports

and havens, and to provide for offences on vessels navigating those

waters and for collisions between them. The term "high seas"

does not, in either case, indicate any separate and distinct body

of water; but only the open waters of the sea or ocean, as dis-

tinguished from ports and havens and waters within narrow head-

lands on the coast. This distinction was observed by Latin writers

between the ports and havens of the Mediterranean and its open

waters — the latter being termed the high seas.^ In that sense the

term may also be properly used in reference to the open waters of

the Baltic and the Black Sea, both of which are inland seas, iinding

their way to the ocean by a narrow and distant channel. Indeed,

wherever there are seas in fact, free to the navigation of all nations

and people on their borders, their open waters outside of the portion

"surrounded or enclosed between narrow headlands or promon-

tories," on the coast, as stated by Mr. Justice Story, or "without

the body of a county," as declared by Sir Matthew Hale, are

properly characterized as high seas, by whatever name the bodies,

of water of which they are a part may be designated. Their names

do not determine their character. There are, as said above, high

seas on the Mediterranean (meaning outside of the enclosed waters

along its coast), upon which the principal commerce of the ancient

world was conducted and its great naval battles fought. To hold

that on such seas there are no high seas, within the true meaning of

that term, that is, no open, unenclosed waters, free to the naviga-

tion of all nations and people on their borders, would be to place

upon that term a narrow and contracted meaning. We prefer to

use it in its true sense, as applicable to the open, unenclosed waters

of all seas, than to adhere to the common meaning of the term two

centuries ago, when it was generally limited to the open waters of

the ocean and of seas surrounding Great Britain, the freedom of

which was then the principal subject of discussion. If it be con-

ceded, as we think it must be, that the open, unenclosed waters of

the ^Mediterranean are high seas, that concession is a sufficient

answer to the claim that the high seas always denote the open

waters of the ocean.

Whether the term is applied to the open waters of the ocean or

of a particular sea, in any case, will depend upon the context or cir*

^ " Insula portinn

EflBcit ohjectu laterum, quilms omnis ab dlto

Frangitur, iuque sinus sciudit spse unda redurtos."

The JEneiil, Lib. 1. v. 159-161.
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cumstances attending its use, which in all cases affect, more or less,

the meaning of language. It may be conceded that if a statouu-nt is

made that a vessel is on the high seas, without any (luulitieation by

language or circumstance, it will be generally understood as mean-

ing that the vessel is upon the open waters of one of the oceans of

the world. It is true, also, that the ocean is often spoken of by

writers on public law as the sea, and characteristics are then

ascribed to the sea generally which are properly applicable to the

ocean alone; as, for instance, that its open waters are the highway

of all nations. Still the fact remains that there are other seas than

the ocean whose open waters constitute a free highway for navigation

to the nations and people residing on tlieir borders, and are not a

free highway to other nations and people, except there be free

access to those seas by open waters or by conventional arrange-

ments.

As thus defined, the term would seem to be as applicable to the

open waters of the great Northern lakes as it is to the open waters

of those bodies usually designated as seas. The Great Lakes possess

every essential characteristic of seas. They are of large extent in

length and breadth; they are navigable the whole distance in either

direction by the largest vessels known to commerce; objects are not

distinguishable from the opposite shores; they separate, in many

instances, States, and in some instances constitute the boundary

between independent nations; and their waters, after passing long

distances, deboucli into the ocean. Tlie fact that their waters are

fresli and not subject to the tides, does not affect their essential

character as seas. Many seas are tideless, and the waters of some

are saline only in a very slight degree.

Tlie waters of Lake Sui)erior, tlie most northt-rn of these lakes,

after traversing nearly -lOO miles, witli an average breadth of over

100 miles, and those of Lake Mi(!liigan, which extend over .SoO

miles, with an average breadth of C5 miles, join Lake Huron, and,

after flowing about 250 miles, with an average breadth of 70 miles,

pass into tlie river St. Clair; thence through the small lake of St.

Clair into the Detroit lliver; thence into Lake Erie and, by the

Niagara River, into Lake Ontario; whence tliey pass, by the river

St. Lawrence, to the ocean, making a total distance of over L'.ooo

miles. Ency. Hritannica, v(d. 21, ]). ITS. The area of the (Inat

Lakos, in round niimlxTS, is 100,000 square miles. Ibid. vol. 1 J.

p. 217. They are of larger dimensions than many inland seas whidi

are at an erpial or greater distance from the ocean. The waters of

the lilack Sea travel a like distance before they come into contact

with the ocean. Their first outlet is through tlie l?osphonis, whicli

is aVwut 20 miles long and for the greater ]»art of its way h'ss than a

mile in width, into the sea of Marmora, and through that to th(!

Dardanelles, which is about 40 miles in length and less than four

ntiles in width, and then they find their way through the islands of
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tlie Greek Archipelago, up the Mediterranean Sea, past the Straits

of Gibraltar to the ocean, a distance, also, of over 2,000 miles.

In the Genesee Chief case, 12 How. 443, this court, in consider-

ing whether the admiralty jui-isdiction of the United States extended

to the Great Lakes, and spt^aking, tlirough Chief Justice Taney, of

the general character of those lakes, said :
" These lakes are, in

truth, inland seas. Different States border on them on one side,

and a foreign nation on the other. A great and growing commerce
is carried on upon them between different States and a foreign

nation, which is subject to all the incidents and hazards that attend

commerce on the ocean. Hostile fleets have encountered on them,

and prizes been made; and every reason which existed for the grant

of admiralty jurisdiction to the general government on the Atlantic

seas applies with equal force to the lakes. There is an equal neces-

sity for the instance and for the prize power of the admiralty court

to administer international law, and if the one cannot be estab-

lished, neither can the other" (12 How. 453).

After using this language, the Chief Justice commented upon the

inequality which would exist, in the administration of justice,

between the citizens of the States on the lakes, if, on account of the

absence of tide water in those lakes, they were not entitled to the

remedies afforded by the grant of admiralty jurisdiction of tlie Con-

stitution, and the citizens of the States bordering on the ocean or

upon navigable waters affected by the tides. The court, perceiving

that the reason for the exercise of the jurisdiction did not in fact

depend upon the tidal character of the waters, but upon their prac-

tical navigability for the purposes of commerce, disregarded the

test of tide water prevailing in England as inapplicable to our

country with its vast extent of inland waters. Acting upon like

considerations in the application of the term "high seas" to the

waters of the Great Lakes, which are equally navigable, for the

purposes of commerce, in all respects, with the bodies of water
usually designated as seas, and are in no respect affected by the

tidal or saline character of their waters, we disregard the distinc-

tions made between salt and fresh water seas, which are not essen-

tial, and hold that the reason of the statute, in providing for

protection against violent assaults on vessels in tidal waters, is no
greater but identical with the reason for providing against similar

assaults on vessels in navigable waters that are neither tidal nor

saline. The statute was intended to extend protection to jiersons

on vessels belonging to citizens of the United States, not only upon
the high seas, but in all navigable waters of every kind out of the

jurisdiction of any particular State, whether moved by the tides or

free from their influence.

Tlie character of these lakes as seas was recognized by this court

in the recent Chicago Lake Front Case, where we said: "These
lakes possess all the general characteristics of open seas, except in



510 Tilt: LEGISLATIVE DEPARTMENT. [CHAP, IV.

the freshness of their waters, and in the absence of the ebb and flow

of the tide." "In other respects," we added, "tliey are inhmd seas,

and there is no reason or principle tor the assertion of dominion and
Sovereignty over and ownership by tlie State of hmtls covered by

tide waters that is- not equally applicable to its ownership of and
dominion and sovereignty over lands covered by the fresh waters

of these lakes." Illinois Central K. It. Co, r. Illinois, 14G U. S.

387, 4o5.

It is to be observed also that the tcrnj ''high" in one of its sig-

nilications is used to denote that which is common, open, and jiublic.

Thus every road or way or navigable river which is used freely by

the public is a "high" way. So a large body of navigable water

otlier than a river, which is of an extent beyond the measurement

of one's unaided vision, and is open and unconfined, and not under

the exclusive control of any one nation or people, but is the free

highway of adjoining nations or jjeople, must fall under the detini-

tion of "high seas" within the meaning of the statute. We may
as appropriately designate the open, unenclosed waters of the lakes

as the high seas of the lakes, as to designate similar waters of the

ocean as the high seas of the ocean, or similar waters of the IMedi-

terranean as the high seas of the Mediterranean.

The language of section 5340, immediately following the term

"high seas," declaring the penalty for violent assaults when com-

mitted on board of a vessel in any arm of the sea or in any river,

haven, creek, basin, or bay, within the admiralty jurisdiction of

the United States, and out of the jurisdiction of any })articular

State, equally as when committed on board of a- vessel on the high

seas, lends force to the construction given to that term. 'J'he lan-

guage used must be read in conjunction with that term, and as refer-

ring to navigable waters out of the jurisdiction of any particular

State, but connecting with the high seas nu-ntioned. The Detroit

Kiver, ui)on which was the steamer Alaska at the time the assault

was committed, connects the waters of Lake Huron (with which, as

stated above, the waters of Lake Sujxrior and Lake Michigan join)

with the waters of Lake Erie, and scjiaratcs the Dominion of (Canada

from the United States, ccmstituting the boundary between tliem,

the dividing line running nearly midway between its banks, as

established by commissioners, i>ursuant to the treaty between the

two coiintries! H Stat. 274, 270. Th.- river is about 22 miles in

lengtli and from one to three n»iles in width, and is navigabh- at all

K-asons of the year by vess«ds of the largest si/e. The nuinlter of

vesHclg jiassing through it each year is immense. Between the years

1H80 and 1S02, inclusive, they averaged from thirty-(.iie to forty

thouHand a year, having a tonnage varying from sixteen to twenty-

fonr millions. In traversing the river tlu-y are constantly j)assing

from the territorial jurisdietion of the one nation to tliat of the

other. All of them, howev«-r, so far as transactions had on l.dard
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are concerned, are deemed to be within the country of their owners-

Constructively they constitute a part of the territory of the nation

to which the owners belong. Whilst they are on the navigable

waters of the river they are within the adniii'alty jurisdiction of

that country. Tliis jurisdiction is not changed by the fact that each

of the neighboring nations may in some cases assert its own author-

ity over persons on such vessels in relation to acts committed by

them within its territorial limits. In what cases jurisdiction by
each coimtry will be thus asserted and to what extent, it is not

necessary to inquire, for no question on that i)oint is presented for

our consideration. The general rule is that the country to which
the vessel belongs will exercise jurisdiction over all matters affect-

ing the vessel or those belonging to her, without interference of the

local government, unless they involve its peace, dignity, or tran-

quillity, in wliich case it may assert its authority. Wildenhus's

Case, 120 U. S. 1, 12; Halleck on International Law, c. vii. § 26,

p. 172. The admiralty jurisdiction of the country of the owners of

the steamer upon which the offence chajged was committed is not

denied. They being citizens of the United States, and the steamer

being upon navigable waters, it is deemed to be within the admiralty

jurisdiction of the United States. It was, therefore, perfectly com-
petent for Congress to enact that parties on board committing an
assault with a dangerous weapon should be punished when brought
within the jurisdiction of the District Court of the United States.

But it will hardly be claimed that Congress by the legislation in

question intended that violent assaults committed upon persons on
vessels owned by citizens of the United States in the Detroit Iliver,

without the jurisdiction of any particular State, should be punished,

and that similar offences upon persons on vessels of like owners
upon the adjoining lakes should be unprovided for. If the law can
be deemed applicable to offences committed on vessels in any navi-

gable river, haven, creek, basin, or bay, connecting with the lakes,

out of the jurisdiction of any particular State, it would not be rea-

sonable to suppose that Congress intended that no remedy should be
afforded for similar offences committed on vessels upon the lakes,

to which the vessels on the river, in almost all instances, are

directed, and upon whose waters they are to be chiefly engaged.
The more reasonable inference is that Congress intended to include

the open, unenclosed waters of the lakes under the designation of

high seas. The term, in the eye of reason, is applicable to the

open, unenclosed {lortion of all large bodies of navigable waters,

whose extent cannot be measured by one's vision, and the naviga-

tion of which is free to all nations and people on their borders, by
whatever names those bodies may be locally designated. In some
countries small lakes are called seas, as in the case of the Sea of

Galilee, in Palestine. In other countries large bodies of water,

greater than many bodies denominated seas, are called lakes, gulfs,
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or basins. The nomenclature, however, does not change the real

diameter of either, nor should it affect our construction of terms

properlv applicable to the waters of either. By giving to the term

"hi"h "seas" the construction indicated, there is consistency and

sense in the whole- statute, but there is neither if it be disregarded.

If the ter.n applies to the open, unenclosed waters of the lakes, the

ai)plication of tlie legislation to the case under indictment cannot be

questioned, fur the Detroit River is a water connecting such high

seas, and all that portion wliich is north of tlie boundary line

between the United States and Canada is without the jurisdiction

of any State of the Union. But if they be considered as not thus

applying, it is difficult to give any force to the rest of the statute

without supposing that Congress intended to provide against vio-

lence on board of vessels in luivigable rivers, havens, creeks, basins,

and bays, without the jurisdiction of any i)articular State, and

intentionally omitted the much more important provision for like

violence and disturbances on vessels upon the Great Lakes. All

vessels in any navigable river, haven, creek, basin, or bay of the

lakes, whether within or WMthout the jurisdiction of any i)articular

State, would sonre time find their way upon the waters of the lakes;

and it is not a reasonable inference that Congress intended that the

law should apply to offences only on a limited portion of the route

over which the vessels were expected to ])ass, and that no provision

should be made for such offences over a much greater distance on

the lakes.

Congress in thus designating the o])eu, unenclosed portion of

largo bodies of water, extending beyond one's vision, naturally

used the same term to indicate it as was used with refiucnee to

similar portions of the ocean or of bodies which had been designated

as seas. When Congress, in 17W, first used that term the existence

of the Great Lakes was known; they had been visited by great

numbers of i)ersons in trading with the neighlioring Indians, and

their immense extent and character were generally undei stood.

Much more accurate was this knowledge wlien llie act of March .S,

1825, was i.a.ssed, 4 Stat, lla, c. Gr>, and wlien the ].rovisions of

section ii'MC, were r(!-ena(^ted in the Revised Statutes in ISTl. In all

these cases, when Congress pntvided for tlie punishment of vicdence

on board of vessels, it miist have intended that the provision should

extend to vessels on those waters the same as to vessels on seas,

technically so called. There were no bodies of water in the United

States to any portion ol wliidi the term "liigli seas" was applicable

if ii<»t to the open, unenelosed waters of the CJreat Lakes, it docs

not seem reasonable to suppose that Congress intended to confine

its legislation to the high seas of the ocean, ainl to its navigable

riv»rs, havens, creeks, basins, and bays, without the jurisdiction of

iiTiy State, and to make no jirovision for t)ffencc.s on those vast

bodies of inland waters of the United States. There are vessels of
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every description on those inland seas now carrying on a commerce

greater tlian the commerce on any other inland seas of the world.

Anil we cannot believe tliat the Congress of the United States pur-

posely left for a century those who navigated and those who were

conveyed in vessels upon those seas without any protection.

The statute under consideration provides that every person who,

upon the high seas or in any river connecting with them, as we con-

strue its language, within the admiralty jurisdiction of the United

States, and out of the jurisdiction of any particular State, commits,

on board of any vessel belonging in whole or m part to the United

States, or any citizen thereof, an assault on another with a dan-

gerous weapon or with intent to perpetrate a felony, shall be pun-

ished, etc. The Detroit River, from shore to shore, is within the

admiralty jurisdiction of the United States, and connects with the

open waters of the lakes— high seas, as we hold them to be, within

the meaning of the statute. From the boundary line, near its

centre, to the Canadian shore it is out of the jurisdiction of the

State of Michigan. The case presented is therefore directly within

its provisions. The act of Congress of September 4, 1890, 26 Stat.

424, c. 874 (1 Sup. to the Rev. Stat. chap. 874, p. 799), providing

for the punishment of crimes subsequently committed on the Great

Lakes, does not, of course, alfect the construction of the law pre-

viously existing.

We are not unmindful of the fact that it was held by the

Supreme Court of Michigan in People v. Tyler, 7 Mich. 161, that

the criminal jurisdiction of the Federal courts did not extend to

offences committed upon vessels on the lakes. The judges who
rendered that decision were able and distinguished; but that fact,

whilst it justly calls for a careful consideration of their reasoning,

does not render their conclusion binding or authoritative upon this

court. Their opinions show that they did not accept the doctrine

extending the admiralty jurisdiction to cases on the lakes and navi-

gable rivers, which is now generally, we might say almost univer-

sally, received as sound by the judicial tribunals of the country. It

is true, as there stated, that, as a general principle, the criminal

laws of a nation do not operate beyond its territorial limits, and
that to give any government, or its judicial tribunals, the right to

punish any act or transaction as a crime, it must have occurred

within those limits. We accept this doctrine as a general rule, but

there are exceptions to it as fully recognized as the doctrine itself.

One of those exceptions is that offences committed upon vessels

belonging to citizens of the United States, within their admiralty

jurisdiction (that is, within navigable waters), though out of the

territorial limits of the United States, may be jtulicially considered

Avhen the vessel and parties are brought within their territorial

j irisdiction. As we have before stated, a vessel is deemed part of

the territory of the country to which she belongs. Upon that sub-

33
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ject we quote the language of IMr. Webster, while Secretary of

State, in his letter to Lord Ashburton of August, 1842. Speaking

for the government of the United States, he stated with great clear-

ness and force the doctrine whicli is now recognized by all countries.

He said: "It is natural to consider the vessels of a nation as parts

of its territory, though at sea, as the State retains its jurisdiction

over them; and according to the commonly received custom, this

jurisdiction is ])reserved over the vessels even in parts of the sea

subject to a foreign dominion. This is the doctrine of the law of

nations, clearly laid down by writers of received authority, and

entirely conformable, as it is supposed, with the practice of

modern nations. If a murder be committed on board of an Ameri-

can vessel by one of the crew upon another or upon a passenger, or

by a passenger on one of the crew or another passenger, while such

vessel is lying in a port within the jurisdiction of a foreign State or

sovereignty, the offence is cognizable and punishable by the proper

court of the United States in the same manner as if such offence

had been committed on board the vessel on the high seas. The law

of England is supposed to be the same. It is true that the jurisdic-

tion of a nation over a vessel belonging to it, while lying in the

port of another, is not necessarily wholly exclusive. We do not so

consider or so assert it. For any unlawful acts done by her wliile

thus lying in port, and for all contracts entered into while there,

by her master or owners, she and they must, doubtless, be answer-

able to the laws of the place. Nor, if her master or crew, while

on board in such port, break the peace of the community by the

commission of crimes, can cxcmjjtion be claimed for them. Hut,

nevertlieh'ss, tlie law of nations, as I have stated it, and the statutes

of governments founded on that law, as I have referred to them,

show that enlightened nations, in modern times, do clearly hold

that the jurisdiction and laws of a nation accompany her shi[)s not

only over tlie high sea, but into ports and harbors, or wheresoi'ver

else they may bo water-borne, for the general purpose of governing

and regulating the rights, duties, and obligations of those on board

thereof, and that, to the extent of the exercise of this jurisdiction,

they are considered as parts of the territory of the nation herself."

(] \Vel)ster's Works, liiHj, .'507.

We do not accept tlie doctrine that, because by tlif trenty between

the United States and (iroat liritain the boumhiry line between the

two countries is run through the centre of tluf lakes, tlieir character

as seas is clianged, or tliat tlie jtuisdiction of the United States to

regulate vessels belonging to their citizens navigating those waters

and to punish offences committed upon such vessids, is in any

respect impaired. Whatever effect may be given to the boundary

line between the two countries, the jurisdiction of the United States

ovr-r the vessels of their citiz«'ns navigiiting those waters and the

persons on board remains unaffected. The limitation to the juris-
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diction by the qualification that the offences punishable are com-

mitted on vessels in any arm of the sea, or in any river, haven,

creek, basin, or bay " without the jurisdiction of any particular

State," which means without the jurisdiction of any State of tlie

Union, does not apply to vessels on the " high seas " of the lakes,

but only to vessels on the waters designated as connecting with

them. So far as vessels on those seas are concerned, there is no

limitation named to the authority of the United States. It is true

that lakes, properly so called, that is, bodies of water whose
dimensions are capable of measurement by the unaided vision,

within the limits of a State, are part of its territory and subject to

its jurisdiction, but bodies of water of an extent which cannot be

measured by the unaided vision, and which are navigable at all

times in all directions, and border on different nations or States or

people, and tind their outlet in the ocean as in the present case, are

seas in fact, however they may be designated. And seas in fact do

not cease to be such, and become lakes, because by local custom
they may be so called.

In our judgment the District Court of the Eastern District of

Michigan had jurisdiction to try the defendant upon the indictment

found, and it having been transferred to the Circuit Court, that

court had jurisdiction to proceed with the trial, and the demurrer to

its jurisdiction should have been overruled.^

Section XII. — Wae.

THE PRIZE CASES.

2 Black, 635. 1862.

[The cases which were considered together under this title in-

volved the lawfulness of seizures and condemnations as prizes of

vessels violating the blockade of Southern ports under proclamation

of the President of the United States in 1861.]

Mr. Justice Grter delivered the opinion of the court.

By the Constitution, Congress alone has the power to declare a
national or foreign war. It cannot declare war against a State, or

any number of States, by virtue of any clause in the Constitution.

The Constitution confers on the President the whole executive power.

1 Mr. Justice Gray aad Mr. Justice Brown delivered disseutiug opinions.
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He is bound to take care that the laws be faithfully executed. He is

Cuuiiuiiuder-in-chief of the Army and Navy of the United States, and

ot tlie militia of the several States when called into the actual ser-

vice of the United States. He has no power to initiate orUeclare a

war either against a- foreign nation or a domestic St;ite. But by the

acts of Congress of February 28th, 179."). and 3d of ^larch, 1807, he

is authorized to call out the militia and use the military and naval

forces of the United States in case of invasion by foreign nations,

and to suppress insurrection against the government of a State or of

the United States.

Ha war be made by invasion of a foreign nation, the President is

not only authorized but bound to resist force by force. He does not

initiate the war, but is bound to accept the challenge without waiting

for any special legislative authority. And whether the hostile party

be a foreign invader, or States organized in rebellion, it is none the

less a war, although the declaration of it be " nnilateral.'^ Lord

Stowell (1 Dodson, L'47) observes :
" It is not the less a war on that

(trronnt, tor war may exist without a declaration on either side. It is

so laid down by the best writers on the law of nations. A dec-

laration of war by one country only, is not a mere challenge to be

accepted or refused at pleasure by tlie other."

Tlie battles of Palo Alto and Resaca de la Palma had been fought

before the passage of the act of Congress of May l.'Uli, 184G, which

recognized *^ a state of war as exlsthir/ bi/ the act of the Republic of

Mexico." This act not only provided for the future prosecution of

the war, but was itself a vindication and ratification of tlie act of the

President in accepting the challenge without a previous formal dec-

laration of war by Congress.

This greatest of civil wars was not gradually developed by popular

commotion, tumultuous assemblies, or local unorganized insurrections.

However long may have been its previous conception, it nevertheless

sprung forth suddenly from the parent brain, a :Mint'rva in the full

panoplv of ivar. The I'resident was bound to meet it in the shapt' it

presented itself, without waiting for Congress to baptize it with a

name ; and no name given to it by him or them could change the fact.

It is not thtr less a civil war, with belligerent parties in hostile

array, because it may be called an " insurrt'ction " by one side, and

the insurgents be considered as rebels or traitors. It is not necessary

that the independence of the revolted province or State be acknowl-

edged in order to constitute it a party belligerent in a war acconling

to the law of nations. Foreign nations acknowledge it as war hy a

declaration of neutrality. The condition of neutrality cannot e.\i:;t

uidesH there be two l)elligerent parties. In the case of the SanLissima

Trinidad, 7 Wheat. 3M, tlds Court say :
'* The government of the

United States ha,s recognized the existence of a eivil war between

Spain and lier colonics, and has avowed her determination to remain

neutral between the parties. Each party is therefore deemed by us
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a belligerent nation, having, so far as concerns us, the sovereign rights

of war." See also 3 liinn. 252.

As soon as the news of the attack on Fort Sumter, and the organ-

ization of a government by the seceding States, assuming to act as

belligerents, could become known in Europe, to wit, on the loth of

May, 18G1, the Queen of England issued her proclamation of neutral-

ity, " recognizing hostilities as existing between the government of

the United States of America and certain States styling themselves

the Confederate States of America." This was immediately followed

by similar declarations or silent acquiescence by other nations.

After such an official recognition by the sovereign, a citizen of a

foreign State is estopped to deny the existence of a war with all its

consequences as regards neutrals. They cannot ask a Court to affect

a technical ignorance of tlie existence of a war, which all the world

acknowledges to be the greatest civil war known in the history of

the human race, and thus cripple the arm of the government and

paralyze its power by subtle definitions and ingenious sophisms.

The law of nations is also called the law of nature ; it is founded

on the common consent as well as the common sense of the world.

It contains no such anomalous doctrine as that which this court are

now for the first time desired to pronounce, to wit: That insurgents

who have risen in rebellion against their sovereign, expelled her

courts, established a revolutionary government, organized armies,

and commenced hostilities, are not eiiemies because they are traitors ;

and a war levied on the government by traitors, in order to dismem-

ber and destroy it, is not a war because it is an " insurrection."

Whether the President in fulfilling his duties, as Commander-in-

chief, in suppressing an insurrection, has met with such armed hostile

resistance, and a civil war of such alarming ])roportions as will com-

pel him to accord to them the character of belligerents, is a question

to be decided bij him, and this court must be governed by the de-

cisions and acts of the political department of the government to

which this power was intrusted. " He must determine what degree

of force the crisis demands." The proclamation of blockade is itself

official and conclusive evidence to the court that a state of war ex-

isted which demanded and authorized a recourse to such a measure,

under the circumstances peculiar to the case.

The correspondence of Lord Lyons with the Secretary of State

admits the fact and concludes the question.

If it were necessary to the technical existence of a war, that it

should have a legislative sanction, we find it in almost ever}' act

passed at the extraordinary session of the legislature of 1861, which

was wholly employed in enacting laws to enable the government to

prosecute the war with vigor and efficiency. And finally, in 1861,

we find Congress " e.r majore cautela" and in anticipation of such

astute objections, passing an act *' approving, legalizing, and making

valid all the acts, proclamations, and orders of the President, &c., as
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if thevhad been issued and done under the previous express authority

ami direction of the Congress of the United States."

Witliout admitting that such an act was necessary under the cir-

cumstances, it is plain that if the President had in any manner

assumed powers which it was necessary should have the authority

or sanction of Congress, that on the well-known principle of law,

^^omnls ratihabitio retrotrahitiir et mandato equiparatiir,'^ this ratifi-

cation has operated to perfectly cure the defect. In the case of

Brown v. United States, 8 Cr. 131, 132, 133, ^Ir. Justice Story

treats of this subject, and cites numerous authorities to which we

may refer to prove this position, and concludes, " I am perfectly

satisfied that no subject can commence hostilities or capture property

of an enemy, when the sovereign has prohibited it. But suppose he

did, I would ask if the sovereign may not ratify his proceedings, and

thus by a retroactive operation give validity to them ?
"

Although Mr. Justice Story dissented from the majority of the

court on the whole case, the doctrine stated by hira on this point is

correct and fully substantiated by authority.

The objection made to this act of ratification, that it is ex post facto,

and therefore unconstitutional and void, might possibly have some

weight on the trial of an indictment in a criminal court. But pre-

cedents frcjm that source cannot be received as authoritative in a

tribunal administering public and international law.^

MARTIN V. I^rOTT.

12 Wheaton, l!i; 7 Curtis, 10. 1827.

Smicv. .]., delivered the o[)inion of the court.

This is a writ of error to the judgment of the court for the trial of

imi>eachmetits and the correction of errors of the State of New York,

being the highest court of tliat State, and is brought here in virtue of

the li5th section of the Judiciary Act of ITSK, c. 20 (I Stats, at

Large, 85). The original action was a r<-i»h'vin for certain goods

and chatt«"ls, to whidi th<; original defendant put in an avowry, and

to that avowry there was a dfmurrcr, assigning nineteen distinct

and sjKJcial causes of demurrer. Upon a joinder in dennirnM-, the

Supreme Court of the State gav(! judgment against the avowant;

and that judgment w.-is affirmed by the high court to which the

present writ of error is addressed.

The avowry, in sulistince, asserts a justification of tlie taking of

> Mil. .IrHTr< K NKi.M»-<Ii-livirc<l ;i <li'^'«nti?ii,'<.],iiii..ii. in whi.li Mu. Ciiiik Jihthk

Taskt, .Mk. Jt-STICB Cathon, :ii.il Mu. .Ii hik k Ci-iKKoiti* ((jiicurrcl.
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the goods and chattels to satisfy a fine and forfeiture imposed upon

the original plaintiff by a court-martial, for a failure to enter the

service of the United States as a militia-man, when thereto required

by the President of the United States, in pursuance of the act of the

28th of February, 1795. It is argued that this avowry is defective,

both in substance and form ; and it will be our business to discuss

the most material of these objections; and as to others, of which no

particular notice is taken, it is to be understood that the court are of

opinion that they are either unfounded in fact or in law, and do not

require any separate examination.

For the more clear and exact consideration of the subject, it may
be necessary to refer to the Constitution of the United States, and

some of the provisions of the act of 1795. The Constitution declares

that Congress shall have power " to provide for calling forth the

militia, to execute the laws of the Union, suppress insurrections,

and repel invasions;" and also ''to provide for organizing, arming,

and disciplining the militia, and for governing such part of thein

as may be employed in the service of the United States." In

pursuance of this authority, the act of 1795 has provided, '' that

whenever the United States shall be invaded, or be in imminent

danger of invasion from any foreign nation or Indian tribe, it shall

be lawful for the President of the United States to call forth such

number of the militia of the State or States most convenient to the

place of danger, or scene of action, as he may judge necessary to

repel such invasion, and to issue his order for that purpose to such

officer or officers of the militia as he shall think proper." And like

provisions are made for the other cases stated in the Constitution.

It has not been denied here that the act of 1795 is within the

constitutional authority of Congress, or that Congress may not

lawfully provide for cases of imminent danger of invasion, as well

as for cases where an invasion has actually taken place. In our

opinion there is no ground for a doubt on this point, even if it had
been relied on, for the power to provide for repelling invasions in-

cludes the power to provide against the attempt and danger of inva-

sion, as the necessary and projjer means to effectuate the object.

One of the best means to repel invasion is to provide tlie requisite

force for action before the invader himself has reached the soil.

The power thus confided by Congress to the President is, doubt-

less, of a very high and delicate nature. A free people are naturally

jealous of the exercise of military power; and tlie power to call the

militia into actual service is certainly felt to be one of no ordinary

magnitude. But it is not a power which can be executed without

a correspondent responsibility. It is, in its terms, a limited power
confined to cases of actual invasion, or of imminent danger of inva-

sion. If it be a limited power, the question arises, by whom is the

exigency to be judged of and decided ? Is the President tlie sole

and exclusive judge whether the exigency has arisen, or is it to be
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considered as an open question, upon which every officer to whom
the orders of the President are addressed may decide for himself,

and equally open to be contested by every militia-man who sliall

refuse to obey tlie orders of the President ? We are all of ()j)inion

that the authority tp decide whether tlie exigency has arisen Ix'longs

exclusively to the President, and that his decision is conclusive upon
all other persons. We tliink that this construction necessarily' results

from the nature of tlie power itself, and from the manifest object

contemplated by the act of Congress. The power itself is to be

exercised upon sudden emergencies, upon great occtisions of state,

and under circumstances which may be vital to the existence of

the Union. A prompt and unhesitating obedience to orders is

indispensable to the complete attainment of the object. The service

is a military service, and the command of a military nature ; and in

sucli cases every delay, and every obstacle to an efficient and imme-
diate compliance, necessarily tend to jeopard the public interests.

Wliile subordinate officers or soldiers are pausing to consider

wlifther they ought to obey, or are scrupulously weighing- the

evidence of the facts upon whicli the Commander-in-chief exercises

the riglit to demand their services, the hostile enterprise may be

accomplished witliout the means of resistance. If *' the power of

regulating the militia, and of commanding its services in times

of insurrection and invasion, are (as it has been emphatically said

they are) natural incidents to the duties of superintending tlie

common defence, and of watching over the internal peace of the

confederacy" (The Federalist, No. 29), these powers must be so con-

struofl as to the modes of their exercise as not to defeat the great

end in view. If a superior officer has a right to (.'ontest the orders

of tlie I'resident upon his own doubts as to the exigency having

arisen, it must be equally the right of every inferior officer and

soldier; and any act done by any person in luitherance of such

ordi'rs would subject him to responsibility in a civil suit, in which

his tlefence must finally rest upon his ability to establish the facts

by com[)etent proofs. Such a course would be subversive of all

discipline, and expose the best-disposed officers to the chances of

ruinous litigation. Besides, in many instances the evidence upon

which the Pn.'sident might decide that there is imminent danger of

invasion might be of a nature not constituting strict teclnii(;al proof,

or the di.S(;losure of the eviden(!e might reveal important secrets of

state, which the i)ul)lic interest, and even safety, might imperiously

demand to l)e kept in conc'calment.

If we look at the language of the act of 17'.)r>, every conclusion

drawn from the nature of the power itself is .strongly fortilied.

The words are, " whenever thr> United States shall be invaded, or

be in imminent danger of in\:usiou, \('., it sliall b(^ lawful for the

Presidejit, &c., to call forth such number of i\ui militia, &c., as he

may judge necessary to repel such invasion." The power itself is
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confided to the Executive of the Union, to him who is, by the

Constitution, "the coiunuinder-in-chief of the militiii, when called

into the actual service of the United States," whose duty it is to

'' take care that the laws be faithfully executed," and whose respon-

sibility for an honest discharge of his official obligations is secured

by the highest sanctions. He is necessarily constituted the judge of

the existence of the exigency in the first instance, and is bound to

act according to his belief of the facts. If lie does so act, and
decides to call forth the militia, his orders for this purpose are in

strict conformity with the provisions of the law ; and it would

seem to follow, as a necessary consequence, that every act done

by a subordinate officer, in obedience to such orders, is equally

justifiable. The law contemplates that, under such circumstances,

orders shall be given to carry the power into effect; and it cannot

therefore be a correct inference that any other person has a just

right to disobey them. The law does not provide for any appeal

from the judgment of the President, or for any right in subordinate

officers to review his decision, and in effect defeat it. Whenever a

statute gives a discretionary power to any person, to be exercised by
him upon his own opinion of certain facts, it is a sound rule of con-

struction that the statute constitutes him the sole and exclusive

judge of the existence of those facts. And in the present case we
are all of opinion that such is the true construction of the act of

1795. It is no answer that such a power may be abused, for there

is no power which is not susceptible of abuse. The remedy for

this, as well as for all other official misconduct, if it should occur,

is to be found in the Constitution itself. In a free government, the

danger must be remote, since in addition to the high qualities which
the Executive must be presumed to possess, of public virtue, and
honest dev^otion to the public interests, the frequency of elections,

and the watchfulness of the representatives of the nation, carry

with them all the checks which can be useful to guard against

usurpation or wanton tyranny.

This doctrine has not been seriously contested upon the present

occasion. It was indeed maintained and approved by the Supreme
Court of New York, in the case of Vanderheyden v. Young, 11 Johns.

Rep. 150, where the reasons in support of it were most ably ex-

pounded by Mr. Justice Spencer, in delivering the opinion of the

court.
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Section XIII. — Ceded Districts.

METROrOLITAN KAILFvOAD C'OMrANY c. DISTRICT OF
COLUMBIA.

i:3-J United States, 1. 1889.

Mk. Ji-8TiCK Bkadlky delivered the opinion of the court.

This was an action brought by the District of Cohunbia in

November, 1880, to recover from the Metropolitan Railroad Com-

pany the sum of $161,622.52. The alleged cause of action was work

done and materials furnished by the plaintitf in ])aving certain streets

and avenues in the city of Washington at various times in the years

1871, 1872, 1873, 1874, and 1875, upon and in consequence of the

neglect of the defendant to do said work and furnish said materials

in accordance with its duty as prescribed by its charter.

The defendant was chartered by an act of Congress dated July 1,

1864, 13 Stat. 326, c. 190, and amended March 3, 1865, 13 Stat. 536,

c. 119. By these acts it was authorized to construct and operate

lines or routes of double-track raiUvays in designated streets and

avenues in Washington and Georgetown.

The first .section of the charter contains the following proviso:

"Provided, that the use and maintenance of said road shall be sulv

ject to the municipal regulations of the city of Washington wiiliin

its corporate limits." Of course this provision reserves police con-

trol over the road and its operations on the part of the authorities of

the city. The fourth section of the charter declares, "that the .said

corporation hereby created shall be bound to keej) said tracks, and

for the space of two feet beyond the outer rail thereof, and also the

space between the tracks, at all times well paved and in good order,

without expense to the United Stattss or to the city of Washington."

The fifth section declares " that nothing in this act shall prevent the

government at any time, at their option, from altering the gra<le or

otherwise improving all avenues and streets occnined by said roiuls,

or the city of Washington from .so altering or improving such streets

and avenues, and the sewerage; thereof, as may be under their re-

spective authority and control; and in such event it sliall be the duty

of said conjpany to change their said railroad so as to conform to such

grade and pavement."

It is on tliesn jjrovisions that the cl.iim of the city is ba.sed.

The amended derrlaration sets out in great detail tlie grading and

paving which were done in various streets and avenues along aud
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adjoining the tracks of the defendant, and which it is averred should

have been done by the defendant undei* the provisions of its charter;

but which the defendant neglected and refused to do.

The defendant tiled twelve several pleas to the action, the eleventh

and twelfth being pleas of the statute of limitations. Issue was

taken upon all the pleas except these two, and they were demurred

to. The court sustained the demurrer, and the cause was tried on

the other issues, and a verdict found for the plaintiff, i 4 Mackey,

214.

The case is brought here by writ of error, which brings up for con-

sideration a bill of exceptions taken at the trial, and the ruling upon

the demurrer to the pleas of the statute of limitations. It is con-

ceded that if the court below erred in sustaining that demurrer, the

judgment must be reversed. That question will, therefore, be first

considered.

It is contended by the plaintiff that it (the District of Columbia)

is not amenable to the statute of limitations, for three reasons : first,

because of its dignity as partaking of the sovereign power of govern-

ment ; secondly, because it is not embraced in the terms of the stat-

ute of limitations in force in the District ; and, thirdly, because if

the general words of the statute are sufficiently broad to include the

District, still, municipal corporations, unless specially mentioned, are

not subject to the statute.

1. The first question, therefore, will be, whether the District of

Columbia is, or is not, a municipal body merely, or whether it has

such a sovereign character, or is so identified with or representative

of the sovereignty of the United States as to be entitled to the pre-

rogatives and exemptions of sovereignty.

In order to a better understanding of the subject under considera-

tion, it will be proper to take a brief survey of the government
of the District and the changes it has undergone since its first

organization.

Prior to 1871, the local government of the District of Columbia, on
the east side of the Potomac, had been divided between the corpora-

tions of Washington and Georgetown and the Levy Court of the

county of Washington. Georgetown had been incorporated by the

legislature of Maryland as early as 1789 (Davis's Laws, Dist. Col.

478), as Alexandria had been by the legislature of Virginia as early

as 1748 and 1779 (Davis's Laws, 533, 541) ; and those towns or cities

were clearly nothing more tlian ordinary municipal corporations,

with the lisual powers of such corporations. When the government
of the United States took possession of the District in December,
1800, it was divided by Congress into two counties, tliat of Alexan-
dria on the west side of the Potomac, and that of Washington on the

east side ; and the laws of Virginia were continued over the former,

and the laws of Maryland over the latter ; and a court, called the

Circuit Court of the District of Columbia, was established with gen-
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eral jurisdiction, civil and criminal, to hold sessions alternately in

each county ; but the corporate rights of the cities of Alexandria and

Geurgftown, and of all other corporate botlies, were expn-ssly left

unimpaired, except as related to judicial powers. See Act of Feb.

'J7, 1801, 2 Stat. 103, c. 15. A supplementary act, passed a few days

later, gave to the Circuit Court certain administrative powers, the

same as those vested in the County and Levy Courts of Virginia and

^larylaud respectively ; and it was declared that the magistrates to

be appointed should be a board of commissioners within tlieir re-

spective counties, and have the same powers and perform the same

duties as the Levy Courts of Maryland. These powers related to

the constructioa and re[)air of roads, bridges, ferries, the care of the

poor, &c. Act of March 3, 1801, 2 Stat, llo, c. 25. On ^Nlay 3, 1802,

an act was passed to incorporate the city of Washington. 2 Stat.

195, c. 53. It invested the mayor and common council (the latter

being elected by the white n)ale inhabitants) with all the usual

powers of municipal bodies, such as the power to pass by-la\vs and

ordinances
;

powers of administration, regulation and taxation

;

amongst others specially named, the power " to erect and repair

bridges ; to keep in repair all necessary streets, av^enues, drains, and

sewers, and to pass regulations necessary for the preservation of the

same, agreeably to the plan of said city." Various amendments, from

time to time, were made to this charter, and additional powers were

conferred. A general revision of it was made by act of Congress

passed May 15, 1820. 3 Stat. 583, c. 104. A further revision was

made and additional powers were given by tlie act of May 17, 1848,

9 Stat. 223, c. 42, but nothing to change the essential character of the

corporation.

The powers of the Levy Court extended more particularly to the

country, outside of the cities ; but also to some matters in the cities

common to the whole county. It was reorganized, and its powers

and dutii'S nu)re specifically dctined, in the acts of July 1st, 1812,

2 Stat. 771, c. 117, and of March 3d, 18i;3, 12 Stat. 700. Hy the last

act, the members of the court were to l)e nine in number, ami to be

appointed l)y the President and Senate.

In til.' first year of the w:ir, August Oth, ISOl, 12 Stiit. IVJil c (;2.

an a(!t was passed " to create a Metropolitan l'oli(;e District of tlie

District of Columbia, and to establish a policte therefor." The police

hatl previously been appointed and regulated by the mayor and com-

mon council of Wasliington ; biit it was now deemed important that

it should be under the control of the government. The act provid(>d

for the appointment of five commissioners l)y the President and Sen-

at<;, who, Ujgether witli the mayors of Washington and (rcorgi-town,

were to form the board of jMdice for the District; and this board was

invested with extraordinary powers of surveillance and guardianship

of the pe;iee.

Tliis general review of the fcnin of government which jirevuiled in
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the District of Columbia and city of Washington prior to 1871 is

sufticiont to show that it was strictly municipal in its character; and
that the government of the United States, except so far as the pro-

tection of its own public buildings and property was concerned, took

no part in the local government, any more than any State govern-

ment interferes with the municipal administration of its cities. The
officers of the departments, even the Tresident himself, exercised no
local authority in city affairs. It is true, in consequence of the large

property interests of the United States in Washington, in the public

parks and buildings, the government always made some contribution

to the finances of tlie city ; but the residue was raised by taxing the

inhabitants of the city and District, just as the inhabitants of all

municipal bodies are taxed.

In 1871 an important modification was made in the form of the

District government ; a legislature was established, with all the ap-

paratus of a distinct government. By the act of February 21st, of

that year, entitled '^ An Act to provide a government for the District

of Columbia," 16 Stat. 419, c. 62, it was enacted (§ 1) that all that

part of the territory of the United States included within the limits

of the District of Columbia be created into a government by the

name of the District of Columbia, by which name it was constituted

"a body cotyordte for munir'qial purposes,^'' with power to make
contracts, sue and be sued, and '' to exercise all other powers of a
municipal corporation not inconsistent with the Constitution and
laws of the United States." A governor and legislature were
created

; also a board of public works ; the latter to consist of the

governor as its president, and four other persons, to be appointed by
the President and Senate. To this board was given the control and
repair of the streets, avenues, alleys, and sewers of the city of Wash-
ington, and all other works which miglit be intrusted to their charge
by the legislative assembly or Congress. They were empowered to

disburse the moneys raised for the improvement of streets, avenues,
alleys, and sewers, and roads and bridges, and to assess upon adjoin-

ing property, specially benefited thereby, a reasonable proportion of

the cost, not exceeding one third. Tlie acts of this board were held
to be binding on the municipality of the District in Barnes v. District

of Columbia, 91 U. S. 540. It was regarded as a mere branch of the
District government, though appointed by the President and not sub-

ject to the control of the District authorities.

This constitution lasted until June 20th, 1874, when nn a-t wns
passed entitled •' An Act for the government of the District of
Columbia, and for other purposes." 18 Stat. 116, c. 337. By this

act the government established by the act of 1871 was abolished, and
the President, by and with the advice and consent of the Senate, was
authorized to appoint a commission, consisting of three persons, to

exercise the power and authority then vested in the governor and
board of public works, except as afterwards limited by the act. By
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a subsequent act, approved June 11th, 1878, 20 Stat. 102, c. 180, it

was euacted that the District of Columbia should " n'main and con-

tinue a municipal corporation" as provided in § 2 of the Revised

Suitutes relating to said District, and the appointment of com-

missioners was provided for, to have and to exercise similar powers

given to the commissioners appointed under the act of 1874. All

rights of action and suits for and against the District were expressly

preserved in statu t/uo.

Under these ditferent changes the administration of the affairs of

the District of Columbia and city of Washington has gone on in

much the same way, except a change in the depositaries of power,

and in the extent and number of powers conferred upon them.

Legislative powers have now ceased, and the municipal government

is confined to mere administration. The identity of cori)orate exist-

ence is continued, and all actions and suits lor and against the Dis-

trict are preserved unaffected by the changes that have occurred.

In view of these laws, the counsel of the plaintiff contend that the

government of the District of Columbia is a department of the

United States government, and that the corporation is a mere name,

and not a person in the sense of the law, distinct from the govern-

ment itself. We cannot assent to this view. It is contrary to the

express language of the statutes. That language is that the District

shall "remain and continue a municijjal corporation,'' with all rights

of action and suits for and against it. If it were a department of

the government, how could it be sued ? Can the Treasury Depart-

ment be sued ? or any other department ? W^e are of opinion that

the corporate capacity and corporate liabilities of the District of

Columbia remain as before, and that its character as a mere munici-

pal corporation has not been changed. The mode of ai)pointing its

olficers does not abrogate its character as a municipal body jjolitic.

We do not suppose that it is necessary to a municipal government,

or to municiiial responsibility, that the officers should be elected by

the people. Local self-government is undoubtedly desirable where

tliere are not forcible reasons against its exercise. But it is not re-

quired by any inexorable principle. All municipal governments are

but agencies of the sui)erior ])()wer of the State or government by

which they are constituted, ami are invested with only siudi subordi-

nate powers of local legislation and control as the sui)erior legisla-

ture sees fit to confer upon them. The form of those agencies and

the mode of appointing officials to execute them are matters of

legislative discretion. Commissioners are not unfrecjuently ap-

pointed by the legislature or executive of a StaW' for the adminis-

tration of municipal affairs, or some portion thereof, sometimes

t<Mni)orarily, sometimes permanently. It may be demaiuled by

motives of exy)ediency or the exigencies of the situation
;
by the

l)oldness of corruption, the absence of pul)lic order and security, or

the necessity of high executive ability in dealing with particular
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populations. Such unusual constitutions do not release the peojde

from the duty of obedience or from taxation, or the municipal body
from those liabilities to which such bodies are ordinarily subject.

Protection of life and property are enjoyed, perhaps in greater

degree, than they could be, in such cases, under elective magistra-

cies ; and the government of the whole people is preserved in the

legislative representation of the State or general government. " Xor
can it in principle," said Mr. Justice Hunt in the Barnes case, "be
of the slightest consequence by what means these several officers are

placed in their position, whether they are elected by the people of

the municipality or appointed by the President or a governor. The
people are the recognized source of all authority. State and munici-

pal, and to this authority it must come at last, whether immediately
or by a circuitous pi'ocess." Barnes v. District of Columbia, 91 U. S.

540, 545.

One argument of the plaintiff's counsel in this connection is, that

the District of dolumbia is a separate State or sovereignty according

to the definition of writers on public law, being a distinct political

society. This position is assented to by Chief Justice Marshall,

speaking for this court, in the case of Hepburn v. Ellzey, 2 Cranch,

445, 452, where the question Avas whether a citizen of the District

could sue in the Circuit Courts of the United States as a citizen of a
State. The court did not deny that the District of Columbia i^ a
State in the sense of being a distinct political community ; but held

that the word " State " in the Constitution, where it extends the

judicial power to cases between citizens of the several " States,"

refers to the States of the Union. It is undoubtedly true that the
District of Columbia is a separate political community in a certain

sense, and in that sense may be called a State ; but the sovereign
power of this qualified State is not lodged in the corporation of the
District of Columbia, but in the government of the United States.

Its supreme legislative body is Congress. The subordinate legis-

lative powers of a municipal character which have been or may be
lodged in the city corporations, or in the District corporation, do not
make those bodies sovereign. Crhnes committed in the District are

not crimes against the District, but against the United States .

Therefore, whilst the JJistrict may, in a sense, be called a State, itTs

such in a very qualified sense. Xo more than this was meant by
Chief Justice Taney, when, in the Bank of Alexandria v. Dyer, 14
Pet. 141, 146, he spoke of the District of Columbia as being formed,
by the acts of Congress, into one separate political community, and
of the two counties composing it ("Washington and Alexandria) as

resembling different counties in the same State ; by reason whereof
it was held that parties residing in one county could not be said to

be '< beyond the seas," or in a different jurisdiction, in reference to

the other county, though the two counties were subject to different

laws.
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We are clearly of opinion that the plaintiff is a municipal corpora-

tion, having a right to sue and be sued, and subject to the ordinary-

rules Ijhat govern the law of procedure between private persons.^

WOKTII RAILROAD CO.MRAXY v. LO^YE.

V -.
T Hi United Statps, 525. 1885.

[i,n J\Mr. JisTicE Field delivered the opinion of the court.

^/--"M -The plaintiff, a corporation organized under the laws of Kansas,

y- was in ISSO, and has ever since been, the owner of a railroad in the

\j/^ , reservation of the United States in that State, known as the Fort

yA^ ^yA^eaveuworth Military Reservation. In that year its track, right

. vn . of way, franchises, road-bed, telegrai)h line, and instruments con-

^t. '^ni'cted therewith on the Reservation, were assessed by the board of

,y^^'^^'' assessors of the State, and a tax of $394.40 levied tlu-reon, which
' y^' was paid by the railroad company under protest in order to prevent

< 9 iw^^e of the property. The present action is brought [against the

riff to whom the money was paid] to recover back tlie money thus

(iM. on tlie ground tliat the property, being entirely within the

lieservation, was exempt from assessment and taxation by the State.

l-The land constituting the Reservation was part of the territory

'ar?nii»^d in ISO.'] hby cession from France, and, until tlie formation

ite of Kansas, and her admission into tlie Union, the

ites possessed the rights of a pro])rictor, and had political

dominion and sovereignty over it. For many years before that

'linission it had been reserved from sale by the proper authorities

the United States .for military jnirposes, and occupied by them

hiilitary post. The jurisdiction of the United States over it

g this time was neces.sarily j)araniount. liut in ISC.I Kansas

ulmitted into the Union upon an equal footing with the original

States, that is, with the same riglits of political dominion and

sovereignty, subject like them only to the Uonstitution of the

United States. Congress might undoubtedly, upon siieh admission,

i.'''^ y* have stipulated for retention of the political authority, dnminion

\r I ^nii«fSe.l Sta

p
v- . .and legislative i)Ower of the United States over the Reservation, so

^^*_\^noi)g lus it should bo used fnr military purposes by tin' government;

T^J'^^that is, it could have excepted the jdace from the jurisdiction of

Kansas, as one needed for the uses of the general government. I5ut

' In fJKOfRor I'. Hkio««. 1.33 V. S. IW (IROO), it in lu-M that lln- District of

rolumlfia in a " Stat« " within ihf! tormH of n trfatv witli Franci! rcj^iihitiiig tlii< riplits

of rrmirhriuMi to inhnrit \tru\tcr\.s within th<' " Statfn of tho Union."

|hp provinionH fif thp Scv»«nth .Ainondincnt a.-* to trisil hy jury aro ai)i)li(:ihl«! to the

Diatrici of Columbia. Capital Tractiou Co. i-. llof, 174 U. S. 1 ;
infra, p. 'J56.

\^.



SECT. Xlir.] FOUT LEAVENWORTH RAILROAD CO. V. LOWE. 529

from some cause, inadvertence perhaps, or over-confidence that a
recession of such jurisdiction could be had whenever desired, no
such stipulation or exception was made. The United States, there-
fore, retained, after the admission of the State, only the rights of
an ordinary proprietor; except as an instrument for the execution
of the powers of the general government, that part of the tract,

which was actually used for a fort or military post, was beyond
such control of the State, by taxation or otherwise, as would defeat
its use for those purposes. So far as the land constituting the
Keservation was not used for military purposes, the possession of
the United States was only that of an individual proprietor. The
State could have exercised, with reference to it, the same authority
and jurisdiction which she could have exercised over similar prop-
erty held by private parties. This defect in the jurisdiction of
the United States was called to the attention of the government in

1872. In April of that year the Secretary of War addressed a
communication to the Attorney-General, enclosing papers touching
the Reservation, and submitting for his official opinion tlie ques-
tions, whether, under the Constitution, the reservation of the land
for a site as a military post and for public buildings took it out of
the operation of the law of March 3, 1859, 11 Stat. 430, and, if so,

what action would be required on the part of the Executive or Con-
gress to restore the land to the exclusive jurisdiction of the United
States. The Attorney-General replied that the act admitting
Kansas as a State into the Union had the effect to withdraw from
Federal jurisdiction all the territory within the boundaries of the
new State, excepting only that of the Indians having treaties with
the United States, which provided that without their consent such
territory should not be subject to State jurisdiction, and the Reser-
vation was not within this exception; and that to restore the
Federal jurisdiction over the land included"7n~the Rese7va_tion^t
wouTdbe necessary to obtain from the State of Kansas a cession of
j urisdiction, which he had no doubt would upon application be
rea dily granted by the State legislature . 14 Opin. Attorneys-
General, 33. It does not appear from the record before us that
such application was ever made; but, on the 22d of February, 1875,
the legislature of the State passed an act entitled " An Act to cede
jurisdiction to the United States over the territory of the Fort
Leavenworth Military Reservation," the first section of which is

as follows :
—

"That exclusive jurisdiction be, and the same is hereby ceded to) kv^'v
the United States over and within all the territory owned by the'^<^i w^w
United States, and included within the limits of the United States i^,^^,-^
military reservation known as the Fort Leavenworth Reservation in

y^^^^^
said State, as declared from time to time by the President of the ^ ^'^'^^

United States, saving, however, to the said State the right to serve Jdh^ S
civil or criminal process within said Reservation, in suits or prose- [^

34 '
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cutions for or on account of rights acquired, obligations incurred,

or crimes committed in said State, but outside of said cession and

Keservation; and saving further to said State the right to tax rail-

road, bridge, and other corporations, their francliises and property,

on said Keservation." Laws of Kansas, 187.'), p. 95.

The question as to.the right of the jihxintiff to recover back the

taxes paid depends upon the validity and effect of the last saving

clause in this act. As we have said, there is no evidence before ns

that any application was made by the United States for this legisla-

tion, but, as it conferred a benetit, the accejjtance of the act is to

be presumed in the absence of any dissent on their part. The
contention of the plaintiff is that the act of cession operated under

the Constitution to vest in the United States exclusive jurisdiction

over the Reservation, and that the last saving clause, being incon-

sistent with that result, is to be rejected. The Constitution pro-

vides that "Congress shall have power to exercise exclusive lefjit<hitinn

in all cases whatsoever over such district (not exceeding ten miles

square) as may, by cession of particular States and the acceptance

of Congress, become the seat of the government of the United

States, and to exercise 11 Ice aut/iorifi/ over all places purcliased by the

consent of the legislature of the State in which the same shall be,

for the erection of forts, magazines, arsenals, dock-yards, and other

needful buildings." Art. 1, sec. 8.

The necessity of comj)lete jurisdiction over the i)lace which

should be selected as the seat of government was obvious to the

fraraers of the Constitution. Unless it were conferred the delibera-

tions of Congress might in times of excitement be exposed to inter-

ruptions without adequate means of jirotcction; its members, and

tlie officers of the government, be subjected to insult and intimida-

tion, and tiie public archives be in danger of destruction. The
Federalist, in support of this clause in the Constitution, in addition

to these reasons, urged that "a dependence of the members of the

general government on the State comprehending the seat of the

government for protection in the exercise of their (bity, miglit bring

on the national councils an imputation of awe or inthicnce, equally

dishonorable to the government and dissatisfactory to the other

mend)erH of the confederacy." No. 43.

The necessity of supnMne legislative authority over tlie seat of

government was forcibly impressed ujjon the members of the con-

stitutional convention l)y ocotirrences which took pl:ie«' nhiv the

close of the lU-volutionary War. At that time, wliih' Congress

wa.s in sessioji in riiil.idelphia, it was surrounded and insulted by

a body of mutineers of the fJontiinMital Army. In giving an account

of this [irooeeding, Mr. Kawle, in liis Treatise f)n the ('onstituf ion,

says of tlje action of ('ongress: " It ap]»lie(l to tlie executive author-

ity of Pennsylvania for defence; but, under the ill-conceived ('on-

tttitution of the State at that time, the executive power was vested
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in a council, consisting of thirteen members, and they possessed

or exhibited so little energy, and such apparent intimidation, that

the Congress indignantly removed to New Jersey, whose inhabitants

welcomed it with promises of defending it. It remained for some

time at Princeton without being again insulted, till, for the sake of

greater convenience, it adjourned to Annapolis. The general dis-

satisfaction with the proceedings of the executive authority of

Pennsylvania, and the degrading spectacle of a fugitive Congress,

suggested the remedial provisions now under consideration."

Rawle, Constitution of the United States, 113. Of this proceeding

Mr. Justice Story remarks: "If such a lesson could have been lost

upon the people, it would have been as humiliating to their intelli-

gence as it would have been offensive to their honor." 2 Story,

Constitution, § 1219.

Upon the second part of the clause in question, giving power to

"exercise like authority," that is, of exclusive legislation "over all

places purchased by the consent of the legislature of the State in

which the same shall be, for the erection of forts, magazines,

arsenals, dock-yards, and other needful buildings," the Federalist

observes that the necessity of this authority is not less evident.

"The public money expended on such places," it adds, "and the

public property deposited in them, require that they should be

exempt from the authority of the particular State. Nor would it

be proper for the places on which the security of the entire Union
may depend to be in any degree dependent on a particular member
of it. All objections and scruples are here also obviated by requir-

ing the concurrence of the States concerned in every such estab-

lishment." "The power," says Mr. Justice Story, repeating the

substance of Mr. Madison's language, "is wholly unexceptionable,

since it can only be exercised at the will of the State, and therefore

it is placed beyond all reasonable scruple."

This power of exclusive legislation is to be exercised, as thus

seen, over places purchased, by consent of the legislatures of the

States in which they are situated, for the specific purposes enu-

merated. It would seem to have been the opinion of the framers

of the Constitution that, without the consent of the States, the new
government would not be able to acquire lands within them; and
therefore it was provided that when it might require such lands for

the erection of forts and other buildings for the defence of the

countr}^, or the discharge of other duties devolving upon it, and the

consent of the States in which they were situated was obtained

for their acquisition, such consent should carry with it political _

dominion and legislative authoritv over them. I'urchase with such

consent was the only mode then thought of for the acquisition by

the general government of title to lands in the States. Since the

adoption of the Constitution this view has not generally prevailed.

Such consent has not always been obtained, nor supposed necessary,
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for the purchase by the general goverument of lands within the

States. If any doubt has ever existed as to its j)Ower tluis to

acquire lands witliin the States, it has not had suthcient strength to

create any effective dissent from the general ojtinion. The consent

of the States to the purchase of lands within them for the special

purposes named is, however, essential, under tlie Constitution, to

the transfer to the general government, with the title, of i)olitical

jurisdiction and dominion. Where lands are acquired witliout such

consent, the possession of the United States, unless jtolitieal juris-

diction be ceded to them in some other way, is simply that of an

ordinary proprietor. The j)roperty in that case, unless used as a

means to carry out the purposes of the government, is subject to

the legislative authority and control of the States equally with the

property of private individuals.

But not only by direct purchase have the United States been able

to acquire lands they needed without the consent of the States, but

it has been held that they possess the right of eminent domain

within tlie States, using those terms, n:)t as exi)ressing the ultimate

dominion or title to })roperty, but as indicating tlie right to take

private property for public uses when needed to execute the powers

conferred by the Constitution; and that the general government is

not dependent upon the caprice of individuals or the will of State

legislatures in the acquisition of such lands as may be required for

the full and effective exercise of its powers. This doctrine was

authoritatively declared in Kohl v. United States, 91 U. S. 3C7.

All the judges of the court agreed in the possession by the general

government of this right, although there was a difference of opinion

whether provision for the exercise of the right had been made in

that case. The court, after observing that lands in the States are

needed for forts, armories, and arsenals, for navy-yards and light-

hou.ses, for custom-houses and court-houses, and for other jmblic

uses, said: "If the right to acquire ]»roperty for such uses may be

made a barren right by the unwillingness of i)r()perty-ludders to

sell, or by the action of a State prohibiting a sale to the Federal

government, the constitutional grants of power may be rendered

nugatorv, and the government is dependent for its ])ractical exist-

ence upon the will of a State, or even ujion tliat of a ]triv:ite

citizen." The right to acquire property in this way, by condemna-

tion, may be exerted either through tribunals expressly designated

by Congress, or by resort to trilmnals of the State in wliich the

j)roperty is situated, with her consent for that purpose. Siudi

consent will always be presujned in the absence of express ])roliilti-

tion. United States v. Jones, lOli U. S. 513, olO; Matter of Peti-

tion (.f United States, % N. Y. 227.

r.esides these modes of acqtiisition, the United States y)ORsessed,

on the adoption of the Constituti(»n, an immense domain lying north

and west of the Oliif) lliver, acquired as the result of the Kevolu-
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tionary War from Great Britain, or by cessions from Virginia,

Massachusetts, and Connecticut; and, since the adoption of the Con-

stitution, they have by cession from foreign countries, come into

the ownership of a territory still larger, lying between the Mis-

sissippi Riv^er and the Pacific Ocean, and out of these territories

several States have been formed and admitted into the Union. The
proprietorship of the United States in large tracts of land within

these States has remained after their admission. There has been,

therefore, no necessity for tliem to purchase or to condemn lands

within those States, for forts, arsenals, and otlier public buildings,

unless they had disposed of what tliey afterwards needed. Having
the title, they have usually reserved certain portions of their lands

from sale or other disposition, for the uses of the government.

This brief statement as to the different modes in which the

United States have acquired title to lands upon which public build-

ings have been erected will serve to explain the nature of their

jurisdiction over such places, and the consistency with each other

of decisions on the subject by Federal and State tribunals, and of

opinions of the Attorneys-General.

When the title is acquired by purchase by consent of the legislar

tures of tlie States,, the Federal jurisdiction is exclusive of all State

authority . This follows from the declaration of the Constitution

that Congress shall have "like authority" over such places as it has

over the district which is the seat of government; that is, the power
of "exclusive legislation in all cases whatsoever." Broader or

clearer language could not be used to exclude all other authority

than that of Congress; and that no other authority can be exercised

over them has been the uniform opinion of Federal and State

tribunals, and of the Attorneys-General.

The reservation which has usually accompanied the consent of

the States that civil and criminal process of the State courts may
be served in the places purchased, is not considered as interfering

in any respect with the supremacy of the United States over them

;

but is admitted to prevent them from becoming an asylum for

fugitives from justice. And Congress, by statute passed in 1795,

declared that cessions from the States of the jurisdiction of places

where light-houses, beacons, buoys, or public piers were or might
be erected, with such reservations, should be deemed sufficient for

the support and erection of such structures, and if no such reserva-

tion had been made, or in future cessions for those purposes should

be omitted, civil and criminal process issued under the authority of

the State or of the United States might be served and executed

within them. 1 Stat. 426, eh. 40.

Thus, ill United States v. Cornell, 2 Mason, 60, it was held by
Mr. Justice Story, that the purchase of land by the United States

for public purposes, within the limits of a State, did not of itself

oust the jurisdiction or sovereignty of the State over the lands pur-
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chased; but that the purchase must be by consent of the legislature

of the State, and then the jurisdiction of the United States under

the Constitution became exclusive. In that case the defendant was

indicted for murder committed in Fort Adams, in Newport Harbor,

Kbode Island. Thejjlace had been purchased by the United States

with the consent of the State, to which was added the reservation

mentioned, as to the service of civil and criminal process within it.

The main questions presented for decision were, whether the sole

and exclusive jurisdiction over the place vested in the United States

without a formal act of cession, and whether the reservation as to

service of process made the jurisdiction concurrent with that of the

Stiite. The first question was answered, as above, that the pur-

chase by consent gave the exclusive jurisdiction; and, as to the

second question, the court said: "In its terms, it certrinly does not

contain any reservation of concurrent jurisdiction or legislation.

It provides only that civil and criminal process issued under the

authority of tlie State, which must, of course, be for acts done

within and cognizable by tlie State, may be executed within the

ceded lauds, notwitlistanding the cession. Not a word is said from

which we can infer that it was intended that the State should have

a right to punish for acts done within the ceded lands. The whole

ai)parent object is answered by considering the clause as meant to

prevent these lands from becoming a sanctuary for fugitives from

justice for acts done within the ackiiowh-dged jurisdiction of the

State. Now, there is nothing incompatible with the exclusive

sovereignty or jurisdiction of one State that it should permit another

St:ite in such cases to execute its ])roress witliin its limits. And a

cession of exclusive jurisdiction may well be made with a reserva-

tion of a riglit of this nature, which then operates only as a condi-

tion annexed to the cession, and as an agreement of the new

sovereign to jjermit its free exercise as (juoad hoc his own process.

This is the liglit in wliicli clauses of this nature (which are very

frequent in grants made by the States to the United States) liave

been received by this court on various occasions on whicli tlie sub-

ject has been heretofore l)rought before it for consideration, and

it is tlie same light in which it has also been received by a very

learned State court. In our judgment it comports eiitin-ly with the

apparent intention of the parties, and gives effect to acts which

might otherwise, perhaps, be construed entirely niigatory. Kor

it may well be doubted whether Congress is, by the terms of the

Constitution, at liberty to pureliasc lands for forts, dock-yards,

&c., with the con.sent of the State legislature, where sueh consent

is so qualified that it will not justify the exclusive legislation of

Congress there. It may well be doubted if sucli consent be not

utterly void. Ut res vutrjis mlent f/wim percnt, we are bound to

give the present act a ditTerent construction if it may reasfmal.ly be

done; and we have not the least hesitation in declaring that the
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true interpretation of the present proviso leaves the sole and exclu-

sive jurisdiction of Fort Adams in the United States."

Tlie case referred to in which the subject was considered by a

learned State court is that of Commonwealth v. Clary, 8 Mass. 72

There the Supreme Court of Massachusetts held that tiie courts of

the Commonwealth could not take cognizance of offences committed

upon lands in the town of Springfield purchased with the consent

of the Commonwealth by the United States for the purpose of

erecting arsenals upon them. That was the case of a prosecution

against the defendant for selling spirituous liquors on the land

without a license, contrary to a statute of the State. But the

court held that the law had no operation witliin the lands men-

tioned. "The territory," it said, "on which the offence charged is

agreed to have been committed is the territory of the United States,

over which the Congress have exclusive power of legislation." It

added, that " the assent of the Commonwealth to the purchase of

this territory by the United States had this condition annexed to

it, that civil and criminal process might be served therein by the

officers of the Commonwealth. This condition was made with a

view to prevent the territory from becoming a sanctuary for debtors

and criminals; and from the subsequent assent of the United States

to the said condition, evidenced by their making the purchase, it

results that the officers of the Commonwealth, in executing such

process, act under the authority of the United States. No offences

committed within that territory are committed against the laws of

this Commonwealth, nor can such offences be punishable by the

courts of the Commonwealth unless the Congress of the United

States should give to the said courts jurisdiction thereof." In

Mitchell V. Tibbetts, 17 Pick. 298, before the same court, years

afterwards, it was held that a vessel employed in transporting stone

from Maine to the navy-yard in Charlestown, Mass., a place pur-

chased by the United States with the consent of the State, was not

employed in transporting stone within the Commonwealth, and

therefore committed no offence in disregarding a statute making
certain requirements of vessels thus employed. The court said that

to bring a vessel within the description of the statute, she must be

employed in landing stone at, or taking stone from, some place in

the Commonwealth, and that the law of Massachusetts did not

extend to and operate within the territory ceded, adopting the prin-

ciple of its previous decision in 8 Mass.

In March, 1841, the House of Representatives of Massachusetts

requested of the justices of the Supreme Judicial Court of that ,A-

State their opinion whether persons residing on lands in that State \r^.,

purchased by or ceded to the United States for navy-yards, arsenals,

dock-yards, forts, liglit-houses, hospitals, and armories were entitled

to the benefits of the State common schools for their children in the ^ 'W"
towns where such lands were located; and the justices replied thatjijl?^

^
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'* where the general consent of the Commonwealth is given to the

imrchase of territory by the United States f<jr forts and dock -yards,

land where tliere is no other condition or reservation in the act

granting such consent, but that of a concurrent jurisdiction of the

State for tlie service of civil process and criminal process against

persons charged with crimes committed out of such territory, the

guvernment of the United States has the sole and exclusive juris-

diction over such territory for all purposes of legislation and juris-

iprudence with the single exception expressed; and consequently

[that no persons are amenable to the laws of the Commonwealth for

crimes and offences committed within said territory; and that

])ersons residing within the same do not acquire the civil and

political privileges, nor do they become subject to the civil duties

^and obligations, of inhabitants of the towns within which such terri-

tory is situated." And, accordingly, they were of opinion that

persons residing on such lands were not entitled to the benefits of

the common schools for their children in the towns in which such

lands were situated. 1 Met. 5S(>.

In Sinks v. Reese, 19 Ohio St. 306, the question came before the

Supreme Court of Ohio, as to the effect of a proviso in the act of

that State, ceding to the United States its jurisdiction over lands

within lier limits for tlie purposes of a National Asylum for Dis-

abled Volunteer Soldiers, whicli was, that nothing in the act should

be construed to prevent tlie officers, employees, and inmates of the

asylum, who were qnalitied voters of the State, from exercising the

right of suffrage at all township, county, and State elections in

the township in which the National Asylum should be located.

And it was lield that, upon the jmrchase of the territory by the

United States, with the consent of the legislature of the State,

the general government became invested with exclusive jurisdiction

over it anil its appurtenances in all cases whatsoever; and that the

inmates of such asylum resident within the territory, being within

such exclusive jurisdiction, we re not residents of the State so ns to

entitle them to vote, within ttielneaning of tlio (!(iiistitiiti(iii, wliieh

cori lerr<-d the eTeT-tive franchise n))Oii its resiilen ts alonr.
~ ']"<) till' same effect have been the ojiinious ol' the Attorneys-

General, when called ft^r by the head of one of the Depart iiniits.

Thus, in the case of the armory at Harper's Ferry, in \'irginia,

the question arose whether officers of the army, or other jiersons,

rosidin-^' in the limits of the arm;)ry, the lands composing which had

Iwen p\Mchased by consent of the State, were liable to taxation by

her. The consent had been accompanied by a cession of jurisdic-

tion, with a declaration that tbe State retained concurrent jurisdic-

tion with the United States over the place, so far as it could

< 'ly with the acts giving consent to the jmichase and ceding

J
-ri; and that its courts, magistrates, and officers miglit take

such cognizance, execute such processes, and discharge smh oMier
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legal functions within it as might not be incompatible with the

true intent and meaning of those acts. The question liaving been

submitted to the Attorney-General, he replied that the sole object

and effect of the reservation was to prevent the place from becom-

ing a sanctuary for fugitives from justice, for acts done within

the acknowledged jurisdiction of the State, and that in all other

respects the exterritoriality of the armory at Harper's Ferry was

complete, in so far as regards the State; that the persons in the

employment of the United States, actually residing in the limits of

the armory, did not possess the civil and political rights of citizens

of the State, nor were they subject to the tax and other obligations

of such citizens. 6 Opins. Attorneys-General, 577. See also the

case of The New York Post Office Site, 10 Opins. Attorneys-

General, 35. i

These authorities are sufficient to support the proposition which

-

follows naturally from the language of the Constitution, that no I

other legislative power than that of Congress can be exercised over!

lands within a State purchased by the United States with her con-

sent for one of the purposes designated; and that such consenti

under the Constitution operates to exclude all other legislative! r

authority. ' (^'

But with reference to lands owned by the United States, acquired (1^

by purchase without the consent of the State, or by cessions from

other governments, the case is different. Story, in his Commenta-
ries on the Constitution, says: *'If there has been no cession by thcg^ .

State of the place, although it has been constantly occupied and jHC*^,

used under purchase, or otherwise, by the United States for a fort ^ u/^
or arsenal, or other constitutional purpose, the State jurisdiction ^^^
still remains complete and perfect; " and in support of this statement

he refers to People v. Godfrey, 17 Johns. 225. In that case the I

land on which Fort Niagara was erected, in New York, never hav-

ing been ceded by the State to the United States, it was adjudged

that the courts of the State had jurisdiction of crimes or offences

against the laws of the State committed within the fort or its pre-

cincts, although it had been garrisoned by the troops of the United

States and held by them since its surrender by Great Britain pur-

suant to the treaties of 1783 and 1794. In deciding the case, the

court said that the possession of the post by the United States must
be considered as a possession for the State, not in derogation of her

rights, observing that it regarded it as a fundamental principle that

the rights of sovereignty were not to be taken away by implication.

"If the United States," the court added, "had the right of exclusive

legislation over the Fortress of Niagara they would have also exclu-

sive jurisdiction; but we are of opinion that the right of exclusive

legislation within the territorial limits of any State can be acquired

by the United States only in the mode pointed out in the Constitu-

tion, b7/ purchase, by consent of the legislature of the State in which
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8 same shall be, for the erection offorts, magazines, arsenals, dock-

i/'iriis, and other needful buildings. The essence of that provision

is tliut the State shall freely cede the particular place to the United

States for one of the specitic and enumerated objects. This juris-

diction cannot be acquired tortiously or by disseisin of the State;

much less can it be acquired by mere occupancy, with the implied

or tacit consent of the State, when such occupancy is for tlie pur-

/ pose of protection."

'Vv Where, therefore, lands are acquired in any other way by the

^. JJlTited States within the limits of a State than by purchase with

^l^'" /Tier consent, they will hold the lands subject to this qualitication:

\ tf^ that if upon them forts, arsenals, or other public buildings are

.l/Vv'-^rected for the uses of the general government, such buildings, with

y^'^ their appurtenances, as instrumentalities for the execution of its

' /^^jA}ov:eTS, will be free from any such interference and jurisdiction of

\
y^ ' the State as would destroy or impair their effective use for the pur-

ir" , poses designed. Such is the law with reference to all instrumen-

'/\/ talities created by the general government. Their exemption from

/V^ State control is essential to the independence and sovereign author-

f^'^V^'-y
^'^ ^^^^ United States within the sphere of their delegated

\ (/\ powers. r>ut, wlicn not used as such instrumentalities, tlie legis -

/^ lative Dowc-r of the State over the ])laccs ac([uirtHl will be as iull

J^J anil c()m;tlcte as over any other places wit])in her lim its.

P^ ~As aln-ady statcil, tlie land constitutiTig tlie I'ort Leavenworth

Military Keservation was not purchased, but was owned by the

United States by cession from France many years before Kansas

became a State; and whatever jiolitical sovereignty and dominion

the United States had over the place comes from the cession of the

State since her admission into the Union. It not being a case

where exclusive legislative authority is vested by the Constitution

of the United States, that cession could be accompanied with such

conditions as the State might see fit to annex not inconsistent with

the free and effective use of the fort as a military post.

In the recent case of the Fort Porter Military Reservation, the

opinion of the Attorney-General was in conformity with this vii'w of

tin- law. ()\\ the L'Stli of February, 1.S-4L', the legislature of New
Y(»rk authorized the commissioners of its land oilice to cede to the

Unitfid States the title to certain land belonging to the State within

her limits, "for military purposes, reserving a free and uniuter-

ruj)ted use and contnd in the canal commissioners of all that may
bo necessary for canal and harlxtr jturposes." Under this aet the

title was conveyed to the United States. The act also ceded to

them jurisdiction over the land. In IS.SO, the sui)crintcndent of

piiblic works in New York, upon whom the duties of canal com-

r were devolved, infornu'd the Secretary of War that the

of tlie State required that the land, or a ]»ortion of it,

should be occupied by lier for canal purposes, claiming the right to
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thus occupy it under the reservation in the act of cession. The
opinion of the Attorney-General was, therefore, requested as to the
authority of the Secretary of War to permit the State, under these
considerations, to use so much of the hind as would not interfere
with its use for military purposet;. The Attorney-General replied
that the United States, under the grant, held the land for military
purposes, and that the reservation in favor of the State could be
deemed valid only so far as it was not repugnant to the grant; that,

hence, the right of the State to occupy and use the premises for
canal or harbor purposes must be regarded as limited or restricted
by the purposes of the grant; that, when such use and occupation
would defeat or interfere with those purposes, the right of the State
did not exist; but, when they would not interfere with those pur-
poses, the State was entitled to use so much of the land as might
be necessary for her canal and harbor purposes. 16 Opin. Attorneys-
General, 592.

We are here met with the objection that the legislature of a
State has no power to cede away her jurisdiction and legislative
power over any portion of her territory, except as such cession
follows under the Constitution from her consent to a purchase by
the United States for some one of the purposes mentioned. If this
were so, it would not aid the railroad company; the jurisdiction of
the State would then remain as it previously existed. But aside
from this consideration, it is undoubtedly 'true that the State,
whether represented by her legislature, or through a convention
specially called for that purpose, is incompetent to cede her political
jurisdiction and legislative authority over any part of her territory
to a foreign country, without the concurrence of the general govern-
ment. The jurisdiction of the United States extends overfall the
territory within the States, and, therefore, their authority must be
obtained, as well as that of the State within which the territory is
situated, before any cession of sovereignty or political jurisdiction
can be mide to a foreign country. And so when questions arose as
to the northeastern boundary, in Maine, between Great Britain and
the United States, and negotiations were in progress for a treaty to
settle the boundary, it was deemed necessary on the part of our
government to secure the co-operation and concurrence of Maine,
so far as such settlement might involve a cession of her sovereignty
and jurisdiction as well as title to territory claimed by her, and of
Massachusetts, so far as it might involve a cession of title to lands
held by her. Both Maine and Massachusetts appointed commis-
sioners to act with the Secretary of State, and after much negotia-
tion the claims of the two States were adjusted, and the disputed
questions of boundary settled. The commissioners of :\[aine were
appointed by her legislature; and those of Massachusetts by her
governor under authority of an act of her legislature. It was not
deemed necessary to call a convention of the people in either of
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them to give to the commissioners the Fequisite authority to act

effectively for their respective States, 5 Webster's Works, 99;

G lb. LTo.

Ill tlieir relation to the general government, the States of the

Union stand in a very different position iroin that wliicli tliey hold

to foreign governments. Though the
;

iurisdic'tiun and auth^ority of

the i^eneral government are essentially different ironi tlicso of the

^>tat e, they are nut tliuse of a different country; and tlie two,_t^'e
r^Tiite and ^'t^ud'al jiovernment, may deal with each otlier in-ai

i

y

wa y they may deem best to carry out the purposes o f the Coiistitu-
*

fioiK It is for the protection and interests of the Ntates, thetis-^

people and property, as well as for the protection and interests of

the people generally of the United States, that forts, arsenals, and
other buildings for public uses are constructed within the States.

As instrumentalities tor the execution of the powers of the general

government, they are, as already said, exempt from such control of

the States as would defeat or impair their use for those purposes;

and if, to their more effective use, a cession of legislative autiiority

and political jurisdiction by the State would be desirable, we do not

])erceive any objection to its grant by the legislature of the State.

Such cession is really as much for the benefit of the State as it is

for the benefit of the United States. It is necessarily temporary,

to be exercised only so long as tlie places continue to be used for

the public purposes for which the property was acquired or reserved

from sale. When they cease to be tlius used, the jurisdiction

reverts to the State.

The Military Keservation of Fort Leavenworth was not, as

(already said, acquired by purchase with the consent of Kansas.

And her cession of jurisdiction is not of exclusive legislative author-

ity over the land, except so far as that may be necessary for its

use as a military post; and it is not contended that the saving

claupe in the act of cession interferes with such use. There is,

tlierefore, no constitutional prohibition against the enforcement of

that clause. The rigiit of the State to subject the railroad property

to taxation exists as before the cession. The invalidity of the tax

levied not being asserted on any other ground than tlie sujtposed

exclusive jurisdiction of the United States over the reservation

notwithstanding the saving clause, the judgment of the court below

must be Jjffinned.



If'

)>^y^

iNn

y^A^dTION XIV.

\v. GREATHOUSE.

y
Treason.(](l^

"'

y

^ W"'United states v. greathoui^ „

4 Sawyer, 457. 1863y^U-< i.
''

A^\ l"*^ "rf

Ox the fifteenth day of March, 1863, the scTiooner J. 3L\Chdp-^
man was seized in the harbor of San Francisco, by the United
States revenue officers, while sailing, or about to sail, on a cruise in

the service of the Confederate States, against the commerce of th

United States; and the leaders of the expedition, consisting of Eidge
ley Greathouse, Asbury Harpending, Alfred liubery, William Cf.

Law, Lorenzo L. Libby, with several others, were indicted, under the

act of Congress of July 17, 1862, for engaging in, and giving aid and
comfort to, the then existing rebellion against the government of the

United States.

Field, Circuit Justice (charging jury).

The defendants are indicted for engaging in, and giving aid and
comfort to, the existing rebellion against the government of the United
States. The indictment is framed under the second section of the

act of Congress of July 17, 1862, entitled " An Act to suppress insur-

rection, to punish treason and rebellion, to seize and confiscate the
property of rebels, and for other purposes ; " and it charges the
commission of acts, which, in the judgment of the court, amount to

treason within the meaning of the Constitution. Treason is the
only crime defined by the Constitution. That instrument declares
that "treason against the United States shall consist only in levying
iwar against them, or in adhering to their enemies, giving them aid
and comfort." The clause was borrowed from an ancient English
statute, enacted in the year 1352, in the reign of Edward III., com-
monly known as the statute of treasons. Previous to the passage
of that statute there was great uncertainty as to what constituted
treason. Numerous offences were raised to its grade by arbitrary
constructions of the law. The statute was passed to remove this
uncertainty, and to restrain the power of, the crown to oppress the
subject by constructions of this character. It comprehends all

treason under seven distinct branches. The framers of our Constitu-
tion selected one of these branches, and declared that treason against
the United States should be restricted to the acts wliich it desig-
nates. " Treason against the United States," is tlie language
adopted, " shall consist only in levying war against them, or adher-
ing to their enemies, giving them aid and comfort." No other acts

«Jy
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can be declared to constitute the offense. Congress can neither

extend, nor restrict, nor define the crime. Its power over the sub-

ject is limited to prescribing the punishment.

At the time the Constitution was framed, the hxnguage incorporated

into it, from the English statute, had received judicial construction,

and acquired a dehnite meaning; and that meaning has been gen-

erallv adopted by the courts of the United States. Thus Chief

Justice Marshall, in commenting upon the term ''levying war,"

savs :
" It is a technical term. It is used in a very old statute of

that country whose language is our language, and whose laws form

the substratum of our laws. It is scarcely conceivable that the

term was not employed by the framers of our Constitution in the

sense which had been affixed to it by those from whom we borrowed

it. So far as the meaiiing of any terms, particularly terms of art,

is completely ascertained, those by whom they are employed must be

considered as employing them in that ascertained meaning, unless the

contrary be proved by the context. It is, therefore, reasonable to

suiipose, unless it be incompatible with other expressions of the

CiHistitution, that the term > levying war' is used in that instrument

in the same sense in which it was understood, in England and in this

country, to have been used in statute 25 of Edward III., i'roiu which

it is borrowed."

The constitutional provision, as you perceive, is divided into two

clauses, "levying war against the United States," and "adhering to

their enemies, giving them aid and comfort." The term "enemies,"

as used in the second clause, according to its settled meaning, at the

time the Constitution was adopted, applies only to the subjects of

a foreign power in a state of open hostility with us. It does not

embrace rebels in insurrection against their own government. An_

enoniv is always the subject of_a foreign power who owes no alle-

mlTTierFrmiFI^^ or~country^ We may, therefore, omit all

consideration of this .second clause in the constitutional d<.'tinition
j.

of trea.son. To convict the defendants they must be brought witliinJ^^

the first clau.se of the definition. They must be shown to have

committed acts which amount to a levying of war against the United

States. To constitute a levying of war there must be an assemblage

of persons in force, to overthrow the government, or to coerce its

conduct. The words emlmice not only tliosi! acts by which war is

brought into existence, but also those acts by which w;ir is i)rose-

cuted. They levy war who create or carry on war. 'J'lic olTciice is

comidete, whether the force be directed to the entire ovntlin-w of

the government throughout the country, or only in (•.•rtaiii j.ortions

of the country, or to defeat the execution and c<)mi)el the repeal of

one of its public laws.

It i.H mit, however, necessary that I should go into any close defi-

nition of the words " levying war," for it is not sought to apply

them to any doubtful case. War has Ixien levied against th.; United
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States. War of gigantic proportions is now waged against them, and
the government is struggling with it for its life. War being levied,

all who aid in its prosecution, whether by open hostilities in the

field, or by performing any part in the furtherance of the common
object, "however minute or however remote from the scene of

action," are equally guilty of treason within the constitutional

provision. In treason there are no accessories ; all who engage in

the rebellion at any stage of its existence, or who designedly give to

it any species of aid and comfort, in whatever part of the country

they may be, stand on the same platform ; they are all principals in

the commission of the crime ; they are all levying war against the

United States.

In Ex parte Bollman and Ex parte Swartwout, 4 Cranch, 127, ^Nlr.

Chief Justice Marshall, in delivering the opinion of the Supreme
Court of the United States, said: "It is not the intention of the

court to say that no individual can be guilty of this crime who has
not appeared in arms against his country. On the contrary, if war
be actually levied— that is, if a body of men be actually assembled
for the purpose of effecting by force a treasonable purpose, all those

who perform any part, however minute, or however remote from the

scene of action, and who are actually leagued in the general con-

spiracy, are to be considered as traitors." And in commenting
upon this language, on the trial of Burr, the same distinguished

juilge said :
" According to the opinion, it is not enough to be leagued

in the conspiracy, and that war be levied, but it is also necessary to

perform a part ; that part is the act of levying war. That part, it is

true, may be minute ; it may not be the actual appearance in arms,
and it may be remote from the scene of action, that is, from the
place where the army is assembled ; bat it must be a part, and that
part must be performed by a person who is leagued in the conspiracy.

This part, however minute or remote, constitutes the overt act, of

which alone the person who performs it can be convicted." 2 Burr's
Trial, 438-9. The indictment in the present case, as I have already
stated, is based upon the second section of the act of July 17, 1862.

The Constitution, although defining treason, leaves to Congress the
authority to prescribe its punishment. In 1790, Congress passed
an act fixing to the offence the penalty of death. By the first section

of the act of July, 1862, Congress gave a discretionary power to the

courts to inflict the penalty of death, or fine and imprisonment,
providing tliat in either case the slaves of the party convicted, if any
he have, shall be liberated. The second section of the act declares

"that if any person shall hereafter incite, set on foot, assist, or

engage in any rebellion or insurrection against the authority of the
United States, or the laws thereof, or shall give aid or comfort
thereto, or shall engage in or give aid and comfort to any such
existing rebellion or insurrection, and be convicted tliereof, such
person shall be punished by imprisonment for a period not exceed-
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ing ten years, or by a fine not exceeding SIO.OOO, and by the libera-

tion of all his slaves, if any he have, or by both said punishments,

at the discretion of the court." The fourtli section provides that

the act shall not be construed in any way to affect or alter the

jirosecutiun, conviction, or punishinont of any person guilty of treason

before its passage, unless convicted under the act.

There would seem, upon a first examination, to be an inconsistency

between the first and second sections of this act— the first section

declaring a particular punishment for treason, and the second declar-

ing, for acts which may constitute treason, a different ])unishment.

It appears from the debate in the Senate of the United States, when
the second section was under consideration, that it was the opinion

of several senators that the commission of the acts which it desig-

nates might, under some circumstances, constitute an offence less

than treason. The Constitution, as you have seen, declares that

" treason against the United States shall consist only in levying war

or in adhering to their enemies, giving them aid and comfort."

Rebels Tiot being enemies within its meaning, an indictment alleging

the giving of aid and comfort to them had been, as was stated, held

defective. But if such ruling had been made, it was made, we may
presume, not because the giving of aid and comfort to rebels was

not treason, but because the parties giving such aid and comfort were

equally involved in guilt with those in open hostilities and should

have been indicted for levying war; for every species of aid and

comfort which, if given to a foreign enemy, would constitute treason

within the second clause of the constitutional provision— adhering

to the enemit'S of the United States — would, if given to the rebels

in insurrection against the government, constitute a levying of war

under the first clause. The second section of the act, however,

relieves the subject from any difticulty so far as the form of the

indictment is concerned. It is not necessary now to use specifically

the term "levying war;" it will be sutticient if the indictment

follows the language of the act, as the indictment does in the present

case.' lint we are unable to conceive of any act designated in the

second section which would not constitute treason, except perhaps as

suggested by my associate, that of inciting to a rebellion. If we lay

aside the discussion in the Senate, and rea<l the several .sections of the

act together, the apparent inconsistency disappears. Looking at

the act alone, we conelude that Congress intended : 1 .
To preserve the

act of 1790, which prescril)es the j)enalty of death, in force for

the prosecution and punishment of offences committi'd previous to

July 17, \W2, tmless the ])arties accused are convicted iinder the

act of the hitter date, for sul)seipient offences; 2. To punish treason

tliereafter committed with deatli, or fine and imprisonment, in the

discretion of the court, unless the treason consist in engaging in or

aflsisting a rebc-llion or insurrection against the atithority of the

United States, or the laws thereof, in wiiich event the death penalty
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is to be abandoned, and a less penalty inflicted. By this construc-

tion, the apparent inconsistency in the provisions of the different

sections is avoided, and effect given to each clause of the act. The
defendants are therefore in fact on trial for treason, and they have

had all the protection and privileges allowed to parties accused of

treason, without being liable, in case of conviction, to the penalty

which all other civilized nations have awarded to this, the highest of

crimes known to the law.

The indictment charges that on the sixteenth of INIarch, 18G3, and
long before and since, an open and public rebellion by certain citizens

of the United States, under a pretended government called the Con-

federate States of America, has existed against the United States

and their authority and laws ; that the defendants, in disregard of

their allegiance to the United States, did on that day, and divers

other times before and since, at the city of San Francisco, " mali-

ciously and traitorously " engage in, and give aid and comfort to the

said rebellion ; that in the prosecution and execution of their ''trea-

sonable and traitorous " purposes, they procured, prepared, fitted out,

and armed a schooner called the J. 31. Chapman, then lying within

the port of San Francisco, with the intent that the same should be

employed in the service of the rebellion, to cruise on the high seas,

and commit hostilities upon the citizens, property and vessels of the

United States ; and that they entered iipon the said schooner and
sailed from the port of San Francisco upon such cruise in the service

of said rebellion. In other words, the indictment alleges : 1. The
existence of a rebellion against the United States, their authority

and laws ; 2. That the defendants traitorously engaged in and gnve
aid and comfort to the same ; 3. That in the execution of their

treasonable and traitorous purposes, they procured, fitted out, and
armed a vessel to cruise in the service of the rebellion upon the high
seas, and commit hostilities against the citizens, property, and vessels

of the United States ; 4. That they sailed in their vessel from the

port of San Francisco upon such cruise in the service of the

rebellion.

The existence of the rebellion is a matter of public notoriety, and
like matters of general and public concern to the whole country,

may be taken notice of by judges and juries without that particular

proof which is required of the other matters charged. The public

notoriety, the proclamations of the President, and the acts of Con-
gress are sufficient proof of the allegation of the indictment in this

respect. The same notoriety and public documents are also sufficient

proof that the rebellion is organized and carried on under a pretended
government, called the Confederate States of America.
As to the treasonable purposes of the defendants there is no con-

flict in the evidence. It is true the principal witnesses of the

government are, according to their own statements, co-conspirators

with the defendants and equally involved in guilt with them, if guilt
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there be in any of them. Bnt their testimony, as j'ou have seen,

h;is been corroborateil in many of its essential details. You are,

liowever, the e-Kchisive judges of its credibility. The court will only

say to you that there is no rule of law which excludes the testimony

of an accomplice, or prevents you from givinj^ credence to it, when

it has been corroborated in material particulars. Indeed, gentlemen,

I have not been able to perceive from the argument of counsel that

the truth of the material portions of their testimony has been

seriously controverted.

It is not necessary that I should state in detail the evidence pro-

duced. I do not propose to do so. It is sulHcient to refer to its

general purport. It is not denied, and will not be denied, that the

evidence tends to establisli tliat Harpeuding obtained from the

president of the so-called Confederate States a letter of marque —
a commission to cruise in tlieir service on the high seas, in a private

armed vessel, and commit hostilities against the citizens, vessels, and

property of the United States; that his co-defendants and others

entered into a conspiracy with him to purchase, and tit out, and arm a

vessel, and cruise under the said letter of marque, in the service of

the rebellion ; that in pursuance of the conspiracy they purchased

the schooner ./. M. CJi(ipm<ni ; that they purchased cannon, shells,

and ammunition, and the means usually required in enterprises of

that kind, and placed them on board tlie vessel ; that they employed

men for the management of the vessel ; and that, when everything

was in readiness, they started with the vessel from the wharf, with

the intention to sail from the port of San Francisco on the arrival

on board of the captain, who was momentarily expected. Gentlemen,

I do not propose to say anything to you upon the much disputed

questions whether or not the vessel ever did, in fact, sail from the

port of San Francisco, or whether, if she did sail, she started on the

hostile expedition. In the judgment of the court they are imma-

terial, if you iind the facts to be what I liave said tlie evidence tends

to establish.

Wlien Ilarpending received the letter of marque, with the intention

of using it, if such be the case (and it is stated by one of the wit-

nesses that he represented that he went on horseback over tlie plains

expressly to obtain it), he became leagued with tlin insurgents — the

conspiracy between him and the eliiefs of the rebellion was complete;

it was a conspiracy to commit hostilities on the high seas against

the United States, their authority and laws. If the other defendants

united witli him to carry out the hostiU- expedition, they, too, bec^ame

leagued with him and the insurgent chiefs in Virginia in tlie general

conspiracy. The Hubse(iuent purchasing of the vessel, and the guns,

and the ammunition, and the employment of the men to manage the

vessel, if these acts were done in fiirtlierance of the common design,

were overt acts of troasf)!!. Together, these acts complete the essen-

tial charge of the indictment. In doing them, the defendants were
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performing a part in aid of the great rebellion. Tliey were giving

it aid and coniibrt.

It is not essential to constitute the giving of aid and comfort that

the enterprise commenced should be successful and actually render

assistance. If, for example, a vessel fully equipped and armed in

the service of the rebellion should fail in its attack upon one of our

vessels and be itself captured, no assistance would in truth be

rendered to the rebellion; but yet, in judgment of law, in legal

intent, the aid and comfort would be given. So if a letter containing

important intelligence for the insurgents be forwarded, the aid and
comfort are given, though the letter be intercepted on its way. Thus
Foster, in his treatise on Crown Law, says :

" And the bare sending

money or provisions, or sending intelligence to rebels or enemies,

which in most cases is the most effectual aid that can be given them,

will make a man a traitor, though the money or intelligence should

happen to be intercepted; for the party in sending it did all he

could ; the treason was complete on his part, though it had not the

effect he intended."

Wherever overt acts have been committed which, in their natural

consequence, if successful, would encourage and advance the interests

of the rebellion, in judgment of law aid and comfort are given.

Whether aid and comfort are given — the overt acts of treason being

established— is not left to the balancing- of probabilities — it is a

conclusion of law.

If the defendants obtained a letter of marque from the president

of the so-called Confederate States, the fact does not exempt them
from prosecution in the tribunals of the country for the acts charged

in the indictment. The existence of civil war, and the application

of the rules of law to particular cases, under special circumstances,

do not imply the renunciation or waiver by the Federal government
of any of its municipal rights as sovereign toward the citizens of the

seceded States.

As matter of policy and humanity, the government of the United
States has treated the citizens of the so-called Confederate States,

taken in open hostilities, as prisoners of war, and has thus exempted
them from trial for violation of its municipal laws. But the courts

have no such dispensing power; they can only enforce the laws as

they find them upon the statute-book. They cannot treat any new
government as having authority to issue commissions or letters of

marque which will afford protection to its citizens until the legis-

lative and executive departments have recognized its existence.

The judiciary follows the political department of the government
in these particulars. By that department the rules of war have

been applied only in special cases; and notwithstanding the applica-

tion, Congress has legislated in numerous instances for the punish-

ment of all parties engaged in or rendering assistance in any way to

the existing rebellion. The law under which the defendants are
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indicted was passed after captives in war liad been treated and

exchanged as prisoners of war, in numerous instances.

But even if full belligerent rights had been conceded to the Con-

federate States, such rights could not be invoked for the protection

of persons entering within the limits of States which have never

seceded, and secretly getting up hostile expeditions against our

government and its autliority and laws. The local and tt-muorarv

alle-nance. which every one— citizen or alien — owes to the irovern-

nicut uuac r which he at the time lives, is sutlicieut to subject him to

the penalties of treason^

Section XV.— Non-en umekated and Implied Powers.

Mcculloch v. Maryland.

4 Wheaton, 316; 4 Curtis, 415. Ibl9.

[See page 1, sujjra.']

GIBBONS V. OGDEN.

9 Wheaton, 1 ; G Curtis, 1. ls'24.

[See page 235, supra.']

LEGAL TKNDEK CASE.

J^ 110 Unitt'd States, 421. 1H84.

ly^l^o [See page 442, sujn-a.]

.:tiif'^-
'^'^\Uk/\

DERSON V. DIXN.

Wheaton, 20J; '> Curtis, til. 1H'21.

y.\j-^ This was an action of trespass, brought in tlie court below, l»y tlio

'C^ plaintiff in error against the defendant in error, for an assault and

/ .^ l^^r.uKOK to the Circuit Court of the District of Cohimbia

This was an actioi

^ ^-^ plaintiff in error ag

^y . > Til" HiarRc of Ilr.FFMAN. Dintri.t JuMg.', is oniittf.l. Tliv .lefrndatitH wcro

^^y^ fouriil Ruiltv au<l ncutciic ed.
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battery, and false imprisonment; to which the defendant pleaded the

general issue, and a special plea of justification. The plaintiff

demurred generally to tlie special plea, wliicli was adjudged good,

and the demurrer overruled; and judgment upon such demurrer was

entered for the defendant, and a writ of error brought by the

plaintiff.

JoiixsoN, J., delivered the opinion of the court.

Notwithstanding the range which has been taken by the plaintiff's

counsel, in the discussion of this cause, the merits of it really lie in a

very limited compass. The pleadings have narrowed them down to

the simple inquiry, whether the House of Representatives can take

cognizance of contempts committed against themselves, under any
circumstances ? The duress complained of was sustained under a

warrant issued to compel the party's appearance, not for the actual

infliction of punishment for an offence committed. Yet it cannot be

denied, that the power to institute a prosecution must be dependent
upon the power to punish. If the House of Representatives possessed

KO authority to punish for contempt, the initiating process issued in

the assertion of that authority must have been illegal ; there was a

want of jurisdiction to justify it.

It is certainly true, that there is no power given by the Constitu-

tion to either House to punish for contempts, except when committed
by their own members. Nor does the judicial or criminal power
given to the United States, in any .part, expressly extend to the

infliction of punishment for contempt of either House, or any one
co-ordinate branch of the government. Shall we, therefore, decide

that no such power exists ?

It is true that such a power, if it exists, must be derived from im-

plication", and the genius and spirit of our institutions are hostile to

the exercise of implied powers. Had the faculties of man been com-
petent to the training of asystera of government which would have
left nothing to implication, it cannot be doubted that the effort would
have been made by the framers of the Constitution. But what is the

fact? There is not in the whole of that admirable instrument a
grant of powers which does not draw after it others, not expressed,

but vital to their exercise ; not substantive and independent, indeed,

but auxiliary and subordinate.

The idea is utopiau, that government can exist without leaving the

exercise of discretion somewhere. Rublic security against tlie abuse

of such discretion must rest on responsibility, and stated appeals to

public approbation. Where all power is derived from the people, and
public functionaries, at short intervals, deposit it at the feet of the

people, to be resumed again only at their will, individual fears may
be alarmed by the monsters of imagination, but individual liberty

can be in little danger.

No one is so visionary as to dispute the assertion, that tlie sole

end and aim of all our institutions is the safety and happiness of the
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citizen. But the relation between the action and the eml is not

always so direct and palpable as to strike the eye of every observer.

The science of government is the most abstruse of all sciences ; if,

indeed, that can be called a science which has but few fixed prin-

ciples, and practically consists in little more than the exercise of a

sound discretion, applied to the exigencies of the State as they arise.

It is the science of experiment.

But if tliere is one maxim wliich necessarily rides over all others,

in the ]irai-tical application of [;<iv<M-nint'iit, it is. th;it the i)ul)lie func-

tiouai-ies must be left at lihcity ti} exercise the t)owers whieh the^

people iiave intrusted l;t> them The interests and dignity of those

who created them recpiire the exertion of the powers indispensable

to the attainment of the ends of their creation. Nor is a casual con-

flict with the rights of particular individuals any reason to be urged

against the exercise of such powers. The wretch beneath the

gallt)ws may repine at the fate which awaits him, and yet it is no less

certain that the laws under which he sulfers were made for his secu-

rity. The unreasonable murmurs of individuals against the restraints

of society have a direct tendency to produce that worst of all

despotisms, which makes every individual the tyrant over his

neighbor's rights.

That " the safety of the people is the supreme law," not only com-

ports with, but is indispensable to, the exercise of those powers in

their public functionaries, without which that safety cannot be

guarded. On this principle it is that courts of justice are universally

acknuwh'dgcd to be vested, by their very creation, with i)ower to

impose silence, respect, and decorum, in tlieir presence, and submis-

sion to their lawful mandates, and, as a corollary to this ])ropusitii>n,

to preserve themselves and their olbcers from the approach anil in-

sults of pollution.

It is true that the courts of justice of the United States are vested,

by express .statute provision, with power to fine and imprison for

contempts; but it does not follow, from tliis circumstance, that they

wotdd not have exercised tiiat power without the aid of the statute,

or not in cases, if such siiould occur, to which such statute provision

may not extend ; on the contrary, it is a legislative assertion of this

rigiit, a.s incidental to a grant of judicial power, and can only be con-

sidered either as an instance of abundant caution, or a legislative

d.'ch'iration, that the power of ].iniishing for contempt shall not

extend U'yond its known and acknowledged limits of line aiul

imprisonment.

But it is contended, that if this power in tlu^ House of Hei)res.'nta-

tives is to be asserted on the plea of necessity, ihv ground is too

broad, and the result too indefinite ; that the executive, and every

crMirdinat*', and even subordinate, branch of the government, may

resort U) the same justification, and tlie whole assume to tliemselvcs,

in the exercise of this jxjwer, tlie most tyrannical licentiousness.
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This is, unquestionably, an evil to be guarded against ; and if the

doctrine may be pushed to that extent, it must be a bad doctrine, and

is justly denounced.

But what is the alternative ? The argument obviously leads to the

total annihilation of the power of the House of Kepresentatives ,to

guard itself from contempts, and leaves it exi^osed to every indignity

and interruption that rudeness, caprice, or even conspiracy may

meditate against it. This result is fraught with too much absurdity

not to bring into doubt the soundness of any argument from which

it is derived. That a deliberative assembly, clothed with the majesty

of the people, and charged with the care of all that is dear to them
;

composed of the most distinguished citizens, selected and drawn to-

gether from every quarter of a great nation ; whose deliberations are

required by public opinion to be conducted under the eye of the

public, and whose decisions must be clothed with all that sanctity

which unlimited confidence in their wisdom and purity can inspire
;

that such an assembly should not possess the power to suppress rude-

ness, or repel insult, is a supposition too wild to be suggested. And,

accordingly, to avoid the pressure of these considerations, it has been

argued that the right of the respective Houses to exclude from their

presence, and their absolute control within their own walls, carry

with them the right to punish contempts committed in their pres-

ence; while the absolute legislative power given to Congress, within

this district, enables them to provide by law against all other insults

against which there is any necessity for providing.

It is to be observed, that so far as the issue of this cause is impli-

cated, this argument yields all right of the plaintiff in error to a

decision in his favor ; for, non constat, from the pleadings, but that

this warrant issued for an offence committed in the immediate

presence of the House.

Nor is it immaterial to notice what difficulties the negation of this

right in the House of Representatives draws after it, when it is con-

sidered that the concession of the power, if exercised within their

walls, relinquishes the great grounds of the argument, to wit, the

want of an express grant, and the unrestricted and undefined nature

of the power here set up. For why should the House be at liberty to

exercise an ungranted, and unlimited, and undefined power within

their walls, any more than without them ?. If the analogy with in-

dividual right and power be resorted to, it will reach no further than

to exclusion, and it requires no exuberance of imagination to exhibit

the ridiculous consequences which might result from such a restric- \

tion, imposed upon the conduct of a deliberative assembly.

Nor would their situation be materially relieved by resorting to

their legislative power within the district. That power may, indeed,

be applied to many purposes, and was intended by the Constitution

to extend to many purposes indispensable to the security and dignity

of the general government; but they are purposes of a more grave
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and general character than the offences which may be denominated

contempts, and wliich, from their very nature, admit of no precise

detinition. Judicial gravity will not admit of the illustrations which

this remark would admit of. Its correctness is easily tested by i)ur-

suing, in imagination-, a legislative attempt at dehning the cases to

which the epithet "contempt" might be reasonably applied.

But it is argued that the inference, if any, arising under the Con-

stitution, is against the exercise of the i)owers here asserted by the

House of Kepresentatives; that the express grant of power to pun-

ish their members respectively, and to expel them, by the application

of a familiar maxim, raises an implication against the power to

punish any other than their own members.

This argument proves too much; for its direct application would

lead to the annihilation of almost every power of Congress. To
enforce its laws upon any subject without the sanction of punish-

ment is obviously impossible. Yet there is an express grant of

power to punish in one class of cases, and one only ; and all the pun-

ishing power exercised by Congress in any cases, except those which

relate to piracy and offences against the laws of nations, is derived

from implication. Nor did the idea ever occur to any one, that the

express grant in one chuss of cases repelled the assumption of the

punishing power in any other.

The truth is, that the exercise of the powers given over their own
memljers, was of such a delicate nature that a constituticmal pro-

vision became necessary to assert or communicate it. Constituted as

tliat body is, of the delegates of confederated States, some such pro-

vision was necessary to guard against their mutual jealousy, since

every proceeding against a re[)resentative would indirectly affect the

honor or interests of the State which sent hini.

In rci>ly to the suggestion that on this same foundation of r.ecos-

sity might be raised a superstructure of implied powers in the execu-

tive, and every other dei)artment, and even ministerial ofHecr of the

government, it would be sufiicient to observe, that neither analogy

nor precedent would support the assertion of such powers in any

other than a legislative or judicial body. I>viii (•orru[)tion ;inywhere

else would not contaminate tlu- source of political life. In the retire-

ment of the cabinet, it is not expected that the executive can be

approaclied by indignity or insult; nor can it ever lie necessary to

the exer.'utive, or any other department, to hold a j»uhlic delil)erativo

:i.sseml)ly. These are not argumcMits ; tliey ura visions wliich mar

tlio enjoyment of actual blessings with tlie attick or feint ol tho

harpies of imagination.

As to the minor ])oints made in this case, it is only necessary to

observe, tliat there is nothing on tin; face of this record from which

it can appear on what eviilence tliis warrant was issued. And wo

arc not to presume that tho House of Iteprescntatives would have
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issued it without duly establishing the fact charged on the indi-

vidual. And, as to the distance to which the process might reach, it

is very clear tliat there exists no reason for contining its operation to

the limits of the District of Columbia; after passing those limits, we
know no bounds that can be prescribed to its range but those of the

United States. And why should it be restricted to other boundaries ?

Such are the limits of the legislating powers of that body ; and the

inhabitant of Louisiana or Maine may as probably charge them with

bribery and corruption, or attempt, by letter, to induce the commis-

sion of either, as the inhabitant of any other section of the Union.

If the inconvenience be urged, the reply is obvious ; there is no diffi-

culty in observing that respectful deportment which will render all

apprehension chimerical. Judgment affirmed}

1 In the case of Kilrourn i-. Thompsox, 103 U. S. 168 (1880), tlie scope of the de-

cisiou ill Aiulersou v. Duim is somewhat limited. Referring to tiiat case Mk. Justice

Miller, delivering the opinion of the court, uses this language:—
" It may be said that since the order of the House, and the warrant of the speaker,

and the plea of the sergeant-at-arms, do not disclose the ground on which the plaintiff

was held guilty of a contempt, but state the finding of the House in general terms as

a judgment of guilty, and as the court placed its decision on the ground that such a

judgment was conclusive in the action against the officer wiio executed the warrant, it

is no precedent for a case where the plea establishes, as we liave shown it does in this

case by its recital of the facts, that the House has exceeded its authority.

" This is, in fact, a substantial difference. But the court in its reasoning goes

beyond this, and though the grounds of the decision are not very clearly stated, we
take them to be : that there is in some cases a power in each House of Congress to

punish for contempt ; that this power is analogous to that exercised by courts of

justice, and that it being the well-established doctrine that when it appears that a
prisoner is held under the order of a court of general jurisdiction for a contempt of

its authority, no other court will discharge the prisoner or make further inquiry into

the cause of his commitment. That this is the general rule, though somewhat modi-

fied since that case was decided, as regards the relations of one court to another, must
be conceded.

" But we do not concede that the Houses of Congress possess this general power of

pnnisliing for contempt. The cases in which they can do this are very limited, as we
have already attempted to show. If they are proceeding in a matter l)eyond their

legitimate cognizance, we are of opinion that this can be .shown, and we cannot give

our a.sseiit to the principle that, by the mere act of as.serting a person to be guilty of a

contempt, they thereby establish their right to fine and impri.son him, beyond the

power of any court or any otlier tribunal wiiatever to inquire into the grouncis on
which the order was made. This necessarily grows out of the nature of an authority

whicli can only exist in a limited class of cases, or under special circumstances

;

otlierwise the limitation is unavailing and the power omnipotent. The tendency of

modern decisions everywhere is to the doctrine that the jurisdiction of a court or

other tribunal to render a judgment affecting individual rights, is always open to

inquiry, when the judgment is relied on in any other ])rocccding. See Williamson c
Berry, 8 How. 495 ; Thompson v. Whitman, 18 Wall. 4.57 ; Knowles i'. The Gas-Light

& Coke Co., 19 id. 58 ; Teunoyer v. Neff, 95 U. S. 714."
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Ex PARTE CURTIS.

106 United States, 371. 1SS2.

^ \ t^ETiTiON for a writ of habeas corpus.

^^ lu the act of Aug. 15, 187G, making appropriations for the legisla-

v^^
C
tive, executive, and judicial expenses of the government (c. 1'87, 19

^ 'J Stat. 143), the following appears as section six: "That all executive

V officers or employes of the United States not appointed by the I'resi-

''

dent, with the advice and consent of the Senate, are prohibited from

y{/* V requfe%ting, giving to, or receiving from, any other officer or employe

.of il(e government, any money or property or other thing of value for

V Vpolitical purposes; and any such officer or employe who shall offend

^^' against the provisions of this section, shall be at once discharged from

/ the service of the United States ; and he shall also be deemed guilty

y of a misdemeanor, and on conviction thereof shall be fined in a sum

^ not exceeding five Imndred dollars."

Curtis, the petitioner, an employe of the United States, was in-

dicted in the Circuit Court for the Southern District of New York,

and convicted under this act for receiving money for political pur-

poses from other employes of the government. Upon his conviction

he was sentenced to pay a fine, and stand committed until payment

was made. Under this sentence he was taken into custody by the

marshal, and on his application a writ of habeas corpus was issued by

one of the justices of this court in vacation, returnable here at the

present term, to inquire into the validity of his detention. The im-

l)ortant question presented on the return to the writ so issued is

whether the act under which the conviction was had is constitutional.

Mk. Chikk Justice Waite, after stating the case, delivered the

o])inion of the court.

The act is not one to prohibit all contributions of money or i)rop-

erty by the designated officers and employes of the United States

for political i)urpo.ses. Neither does it prohibit them altogether from

receiving or soliciting money or property for such purposes. It sim-

ply forbids their rectuving from or giving to each other. Beyond this

no restriction.s are placed on any of thfir jwditical privileges.

That the government of the United States is one of delegated

l)owers only, and that its authority is defined and limited by the Con-

.stitution, are no longer opfn (pu'stions ; but exjire.ss authority is

given C<»ngress by tin- Constitution to make all laws neces.sary and

j»roper to carry into effect the pow«'rs that arc delegated. Art. 1,

sect. 8. Within the legitimate scope of this grant Congress is per-

mitted to deternunc for itself wliat is necessary and what ia proper.

The act now in questif)n is one regulating in some ].articulars the

conduct of certain ollieers and employes of the Unitetl States. It

rests on the sajoe principle as that originally passed in 17.S9 at the
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first session of tlie first Congress, wliicli makes it unlawful for certain

officers of the Treasury Department to engage in the business of trade

or commerce, or to own a sea vessel, or to purchase public lands or

other public property, or to be concerned in the purchase or disposal

of the public securities of a State, or of the United States (llev. Stat.,

sect. 243) ; and that passed in 1791, which makes it an offence for a

clerk in the same department to carry on trade or business in the

funds or debts of the States or of the United States, or in any kind

of public property (id., sect. 241) ; and that passed in 1812, which

makes it unlawful for a judge appointed under the authority of the

United States to exercise the profession of counsel or attorney, or to

be engaged in the practice of the law (id., sect. 713) ; and that passed

in 1853, which prohibits every officer of the United States or person

holding any place of trust or profit, or discharging any official func-

tion under or in connection with any executive department of the

government of the United States, or under the Senate or House of

Representatives, from acting as an agent or attorney for the jn-osecu-

tion of any claim against the United States (id., sect. 5498) ; and

that passed in 1863, prohibiting members of Congress from practising

in the Court of Claims (id., sect. 1058); and that passed in 1867,

punishing, by dismissal from service, an officer or employe of the

government who requires or requests any workingman in a navy-yard

to contribute or pay any money for political purposes (id., sect.

1546) ; and that passed in 1868, prohibiting members of Congress

from being interested in contracts with the United States (id., sect.

3739) ; and another, passed in 1870, which provides that no officer,

clerk, or employe in the government of the United States shall so-

licit contributions from other officers, clerks, or employes for a gift

to those in a superior officer position, and that no officials or clerical

superiors shall receive any gift or present as a contribution to them,

from persons in government employ getting a less salary than them-

selves, and that no official or clerk shall make a donation as a gift or

present to any official superior (id., sect. 1784). Many others of a

kindred character miglit be referred to, but these are enough to show
what has been the practice in the Legislative Department of the gov-

ernment from its organization, and, so far as we know, this is the

first time the constitutionality of such legislation has ever been pre-

sented for judicial determination.

The evident purpose of Congress in all this class of enactments has

been to promote efficiency and integrity in the discharge of official

duties, and to maintain proper discipline in the public service.

Clearly such a purpose is within the just scope of legislative power,

and it is not easy to see why the act now under consideration does

not come fairly witliin the legitimate means to such an end. It is

true, as is claimed by the counsel for the petitioner, political assess-

ments upon office-holders are not prohibited. The managers of

political campaigns, not in the employ of the United States, are just
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as free now to call on those in office for money to bo used for political

purposes as ever they were, and those in office can contribute as lib-

eially as they please, provided their payments are not made to any

of the prohibited officers or employes. What we are now considering

is not whether Congress has gone as far as it may, but whether that

which has been done is within the constitutional limits upon its legis-

lative discretion.

A feeling of independence under the law conduces to faithful pub-

lic service, and nothing tends more to take away this feeling than a

dread of dismissal. If contributions from those in public employ-

ment may be solicited by others in official authority, it is easy to see

tliat what begins as a request may end as a demand, and that a

failure to meet the demand may be treated by those having the jxnver

of removal as a breach of some supposed duty, growing out of the

political relations of the parties. Contributions secured under such

circumstances will quite as likely be made to avoid the consequences

of the personal displeasure of a superior, as to promote the political

views of the contributor,— to avoid a discharge from service, not to

exercise a political privilege. The law contemplates no restrictions

ui)on either giving or receiving, except so far as may be necessary to

l)rotect, in some degree, those in the public service against exactions

through fear of personal loss. This purpose of the restriction, and

the principle on which it rests, are most distinctly manifested in

sect. 154G, siqu-a, the re-enactment in the Revised Statutes of sect. 3

of the act of June 30, 18(58, c. 172, which subjected an officer or em-

ploye' of the government to dismissal if he required or requested a

workingman in a navy-yard to contribute or i)ay any money for

political purposes, and prohibited the renioval or discharge of a work-

ingman for his political opinions ; and in sect. 1784, the re-enactment

of the act of Feb. 1, 1870, c. G3, "to protect officials in ])ublic em-

ploy,"' by providing for the summary discharge of those who make or

solicit contributions for j)resents to superior officers. No one can for

a nioment doubt that in both these statutes the object was to protect

the cla.sses of officials and employ(3S provided for from being com-

])elled to make contributions for such purjujses through fear of

dismissal if they refused. It is true that dismissal from service is

the only i)enalty imposed, but this penalty is given for doing what

is made a wrongful act. If it is constitutional to prohibit the act,

tlie kiufl or degree of punisiiment to l)o inflicted for disregarding the

])roliil)ition is clearly within the dis(;retii)n of Congress, provided it

be not cruel or utnisual.

If there were no other reasons for legislation of this character than

Ruch as relate to the protection of those in the publio servie.- against

unjust exactions, its constitutionality would, in our opinion, be dear;

but there are others, to our niinds, etpially g(»od. If persons in pub-

lio employ may be called on by tho.se in autliority to cf)iitril)ute from

their personal income to the expenses of political campaigns, and a
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refusal may lead to putting good men out of the service, liberal pay-

ments may be made the ground for keeping poor ones in. So, too, if

a part of the compensation received for public services must be con-,

tributed for political purposes, it is easy to see that an increase of

oompensation may be required to provide tlie means to make the

contribution, and that in this way the government itself may be made

to furnish indirectly the money to defray the expenses of keeping the

political party in power that happens to liave for the time being the

control of the public patronage. Political parties must almost neces-

sarily exist under a republican form of government; and wlien public

employment depends to any considerable extent on party success,

those in office will naturally be desirous of keeping the party to which

they belong in power. The statute we are now considering does not

interfere with this. The apparent end of Congress will be accom-

plished if it prevents those in power from requiring help for such

purposes as a condition to continued employment.

We deem it unnecessary to pursue the subject further. In our

opinion the statute under which the petitioner was convicted is con-

stitutional. The other objections which have been urged to the

detention cannot be considered in this form of proceeding. Our in-

quiries in this class of cases are limited to such objections as relate

to the authority of the court to render the judgment by which the

prisoner is held. We have no general power to review th3 judgments

of the inferior courts of the United States in criminal cases, by the

use of the writ of habeas corpus or otherwise. Our jurisdiction is

limited to the single question of the power of the court to commit the

prisoner for the act of which he has been convicted. Ex parte Lange,

18 Wall. 163; Ex parte Rowland, 104 U. S. 604.

The commitment in this case was lawful, and the petitioner isa/ v -r.

consequently, .„ i^ [c (^i^j//'
Remanded to the custody of the marshal for the SomneinDistriqt "^

of New York.' <^. }{ / / / r (,/

LOGAN UNIITOCS

144 United States

Mr. Justice Gray delivered the opinion\bf the court;.

The plaintiffs in error were indicted on sections

conspiracy to injure ana oppress ^. ., „ „

free exercise and enjoyment of the right to be secure from assault or ^-^

1 Mr. Jdstice BRXDi^ijr^delivered a dissenting opinion.



558 TIIK LEGISLATIVE DEPARTMENT. [CllAP. IV.

bodily harm, and to be protected against unlawful violence, while in

the custody ot a marshal of the United States under a lawful com-
mitment by a commissioner of the Circuit Court of tiie United States

for trial for au offence against the laws of the United States.

By section 5508 of the Revised Statutes, " if two or more persons

conspire to injure, oppress, threaten, or intimidate any citizen in the

free exercise or enjoyment of any right or privilege secured to him
by the Constitution or laws of the United States, or because of his

having so exercised the same," "they shall be fined not more than

five thousand dollars and imprisoned not more than ten years, and

shall, moreover, be thereafter ineligible to any office or place of

honor, profit, or trust, created by the Constitution or laws of the

United States."

1. The principal question in this case is whether the right of a

citizen of the United States, in the custady of a United States

marshal under a lawful commitment to answer for an offence against

the United States, to be protected against lawless violence, is a JMi,'lit

secured to him by the Constitution or laws of the United Stat^^r
whether it is a right which can be vindicated only under the laws of

the several States. }t -o

This question is presented by the record in several forms. It was

raised in the first instance by the defendants '-excepting to" and

moving to quash the indictment. A motion to quash an indictment

is ordinarily addressed to the discretion of the court, and therefore

a refusal to quash cannot generally be assigned for error. United

States V. Rosenburgh, 7 Wall. 580; United States v. Hamilton, 109

U. S. 63. But the motion in this case appears to have been intended

and understood to include an exception, which, according to the prac-

tice in Louisiana and Texas, is equivalent to a demurrer. And the

same question is distinctly presented by the jud:,M'\s refusal to in-

struct the jury as requested, and by the instructions given by him to

the jury.

Upon this question, the court has no doubt. As was said by Chief

Justice Marshall, in the great case of McCulloeh r. :Maryland,

"Tlie government of the Union^ thougli_Iimited in its powers^s

supreme wi thinTtiT'sphere of action ." "No trace is to be found in

Hie Coiistitution of an inb'iition to create a dependence of the gov-

ernment of the Union on those of the States, f(jr the oxi-cution of the

great powers assigncul to it. Its means are adequate to its ends;

and on those means alone was it expected to rely for the accomjdish-

ment of its ends. To impose on it the necessity of resorting to

means which it cannot control, which another government may fur-

ni.sh or withhold, would render its course precarious, the result of

its measures uncertain, and create a dependence on other govern-

ments, which might disappoint its most important designs, and is

incompatible with the language of the Constitution." 4 Wheat. 31G,

405, 424.
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Among the powers which the Constitution expressly confers upon
Congress is the power to make all laws necessary and proper for

carrying into execution the powers specifically granted to it, and all

other powers vested by the Constitution in the government of the

United States, or in any department or officer thereof. In the exer-

cise of this general power of legislation, Congress may use any
means, appearing to it most eligible and appropriate, which are|

adapted to the end to be accomplished, and are consistent with the]

letter and the spirit of the Constitution. jMcCuUoch /'. Maryland,

4 Wheat. 316, 421; Juilliard v. Greenman, 110 U. S. 421, 440, 441.

Although the Constitution contains no grant, general or specific,

to Cong ress of the ])0wer to in-ovide for the ]junishment of crimes,

except piracies and felonies on the high seas, offences against the

Taw ot nations, treason, and coun terfeiting the securities and current

coin of the United States, no one doubts the power of Congress to

provide for the punislTnient of all c"nmes~aiTd~offences against the
"

TJiTTted~States,""whether comm i tted within one of the States of__tlifi_

Union, or within territory over which Congress has plenarv and
exclusive jurisdiction.

Toj£ComijlisirThTa_£Jid^ Congressji^^ the right to enact laws for

the arrestand commitment of^hose accused of any such crime or
offence^nci toT holding them in safe custody until indictment and
^t'^;iajj^id jje rsons arrested and held pursuant to such laws are in

"the exclusive custody of the United States ând are not subject to
the judicTai process or executive warrant of aiiy State. Able'man r.

Booth, 21 Plow. 506; T^bT^" Case, 13 Wall. 397; Robb v. Con-
nolly, 111 U. S. 624. The United States, having the absolute right
to hold such prisoners, have an equal duty to protect them, while so
held, against assault or injury from any quarter. The existence of

that duty on the part of the government necessarify implies a cor^

responding rigTit of the prisoners to be^o protected; and this right
ot^ie prisone rs is a right secured to them by the Constitution and
Jaws of the United States^

"

The statutes of the United States have provided that any person
accused of a crime or offence against the United States may by any
United States judge or commissioner of a Circuit Court be arrested
and confined, or bailed, as the case may be, for trial before the court
of the United States having cognizance of the offence ; and, if bailed,

may be arrested by his bail, and delivered to the marshal or his

deputy, before any judge or other officer having power to commit
for the offence, and be thereupon recommitted to the custody of the
marshal, to be held until discharged by due course of law. Rev.
Stat. §§ 1014, 1018. They have also provided that all the expenses
attendant upon the transportation from place to place, and upon the
temporary or permanent confinement of persons arrested or com-
mitted under the laws of the United States, shall be paid out of the
Treasury of the United States ; and that the marshal, in case of



560 THE LEGISLATIVE DEPARTMENT. [CHAP. IV.

necessity, may provide a convenient place for a temporary jail, and
" shall make such other provision as he may deem expedient and

necessary for the safe-keeping of the prisoners arrested or com-

mitted under the autliurity of the United States, until permanent

provision lor that purpose is made by law.'' Kev. Stat. §§ 5.")36-

5538.

In the case at the bar, the indictments alleged, the evidence at the

trial tended to prove, and the jury have found by their verdict, that

while Charles Marlow and five others, citizens of the United States,

were in the custody and control of a deputy marshal of the United

States under writs of commitment from a commissioner of the Cir-

cuit Court, in default of bail, to answer to indictments for an offence

against the laws of the United States, the plaintiffs in error con-

spired to injure and oppress them in tlie free exercise and enjoyment

of the right, secured to them by the Constitution and laws of the

United States, to be protected, while in such custody and control of

the deputy marshal, against assault and bodily harm, until they had

been discharged by due process of the laws of the United States.

If, as some of the evidence introduced by the government tended

to show, the deputy marshal and his assistants made no attempt to

protect the prisoners, but were in league and collusion with the

conspirators, that does not lessen or impair the right of protection,

secured to the prisoners by the Constitution and laws of tlie United

States.

The prisoners were in the exclusive custody and control of the

United States, under the protection of the United States, and in

the peace of the Ignited States. There was a coextensive duty on

the part of the United States to protect against lawless violence

persons so within their custody, control, protection, and peace ;
and

a corresponding right of those persons, secured by the Constitution

and laws of the United States, to be so proteeted by tho Ignited

States. If the officers of the United States, cliarged with t^ie per-

formance of the duty, in behalf of the United States, of affonling

that protection and securing that right, neglected or violated their

duty, the prisoners were not the less under the sliield and panoply

of the United States.

The cases heretofore decided by this court, atul cited in behalf of

the plaintiffs in error, are in no way inconsistent with tliese views,

but, on the contrary, contain much to support them. The matter

considered in each of those cases was whether the particular right

there in question was secured by the Constitution of the United

States, and was within the acts of Congress.

[Several cases are stated with quotations therefrom, including

United States v. Cruikshank, 02 U. S. 542, snpra, p. 31 ;
Civil Rights

(• tM-s, 100 v. S. ?>,srij>rit, p. 'M \ and In rr. Neagle, 135 U. S. 1. .<»»////v/,

p. f,.-..]

The whole scope and effect of this series of decisions is that, while
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certain fundamental rights, recognized and declared, but not granted

or created, in some of the Amendments to the Constitution, are

thereby guaranteed only against violation or abridgment by the

United States, or by the States, as the case may be, and cannot

therefore be affirmatively enforced by Congress against unlawful

acts of individuals; yet that every right, created by, arising under

or dependent upon, the Constitution of the United States, may be

protected and enforced by Congress by such means and in such

manner as Congress, in the exercise of the correlative duty of pro-

tection, or of the legislative powers conferred upon it by the Con-

stitution, may in its discretion deem most eligible and best adapted

to attain the object.

Among the particular rights which this court, as we have seen,

has adjudged to be secured, expressly or by implication, by the Con-

stitution and laws of the United States, and to be within section

6508 of the Revised Statutes, providing for the punishment of con-

spiracies by individuals to oppress or injure citizens in the free exer-

cise and enjoyment of rights so secured, are the political right of a

voter to be protected from violence while exercising his right of

suffrage under the laws of the United States; and the private right

of a citizen, having made a homestead entry, to be protected from

interference while remaining in the possession of the land for the

time of occupancy which Congress has enacted shall entitle him to a

patent.

In the case at bar, the right in question does not depend upon any

of the Amendments to the Constitution, but arises out of the crea-

tion and establishment by the Constitution itself of a national gov-

ernment, paramount and supreme within its sphere of action. Any
government which has power to indict, try, and punish for crime, and

to arrest the accused and hold them in safe keeping until trial, must
have the power and the duty to protect against unlawful interference

its prisoners so held, as well as its executive and judicial officers

charged with keeping and trying them.

The United States are bound to protect against lawless violence

all persons in their service or custody in the course of the adminis-

tration of justice. This duty and the correlative right of protection

are not limited to the magistrates and officers charged with expound-

ing and executing the laws, but ap{)ly, with at least equal force, to

those held in custody on accusation of crime, and deprived of all

means of self-defence.

For these reasons, we are of opinion that the crime of which the

plaintiffs in error were indicted and convicted was within the reach

of the constitutional pow-ers of Congress, and was covered by section

6508 of the Revised Statutes ; and it remains to be considered

whether they were denied any legal right by the other rulings and

instructions of the Circuit Court.

36
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fJiP

2. The objection to the consolidation of tlie intlietuients on which

the plaintiffs in enor we^e tried and convicted cannot prevail.

[The.flonvietigo^' vn^ reversed, how^j^e'J", tor error in admitting

ESE EXCLUSION CASE.

i-

y
fsM^ -y4 t iA^^CHAE CuAN Ping v. United States.]

-"'
18S9.

J^

(^

i\j] ^ 1311 United States, 581.

^ ^ I*'*5Ir. Ji'.'^TiCE Field delivered the opinion of the court.
^' Im This case comes before us on appeal from an order of the Circuit

>^^ JCourt of the United States for the Northern District of California

\\9^ refusing to release the appellant, on a writ of habeas corjjus, from his

^
^ ^)^allt'g<'d unlawful detention by Captain Walker, master of the steam-

i*^' siiip '• iJelgic," lying within the harbor of San Francisco. The ap
^ellant is a subject of the Emperor of China and a laborer by

occupation. He resided at San Francisco, California, following his

occupation, from some time in 1875 until June 2, 18S7, when he left

» for China on the steamship " Gaelic," having in his i)Ossession a certiti-

^*^ cate, in terms entitling him to return to the United States, bearing

Jfn date on that day, duly issued to him by the collector of customs of

. jLj^ the port of San Francisco, pursuant to the provisions of section four

of the restriction act of May G, 18SL\ as amended by the act of tTuly

1SS4. 22 Stat. 59, c. IL'G ;
21', Stat. 115, c. 220.

V)n the 7th of September, 1888, the appellant, on his return to

'alifornia, sailed from Hong Kong in the steamship " Belgic," which

arrived within the port of San Francisco on the Sth of October fol-

lowing. On his arrival he presented to the })roper custom-house

ofticers his certificate, and demanded jiermission to land. The col-

lector of the port refused the permit, solely on the ground that under

the act of Congress, approved October 1, 1888, sui)plcmentary to the

. i«'.strietion acts f)f lHH2an(l 1884, the certificate had been annulled and
^ hi!i riglit to hind abrogated, and he had been tlieicby forbidden again

^ ^^^^> enter the United States. 25 Stat. 504. c. lOGI. The ca].tain of

the steamship, therefore, detained the appellant on board the steauu-r.

eupon a petition on l»is behalf was presented to the Circuit

(rt of the United States for the Northern District of California,

leging that he was unlawfully restrained of liis liberty, and praying

hat a writ of hnhens rorpun might be issued directed to the master of

tlie steamship, commanding him to have tin? body of the a]»p(dlant,

with the cause of his detention, before tlie court at a time and place

i^ --i :ii itf-d, to (If) and receive what might there Ix; eonsidereil in the

pi'iiii.ses. A writ was accordingly issued, and in obedience tu iti>/

-Af^'
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the body of the appeHant was produced before the court. Upon the

hearing which followed, the court, after hndiug the facts substan-

tially as stated, held as conclusions of law that the appellant was

not entitled to enter the United States, and was not unlawfully re-

strained of his libej'ty, and ordered that he be remanded to the cus-

tody of the master of the steamship from which he had been taken

under the writ. From this order an appeal was taken to this court.

The appeal involves a consideration of the validity of the act of

Congress of October 1, 1888, prohibiting Chinese laborers from en-

tering the United States who had departed before its passage, having

a certificate issued under the act of 1882 as amended by the act of

1884, granting them permission to return. The validity of the_act

is assailed as being in effect^ an expulsion froni__tIie country of

Tjhinesejiiborers, in v_iolation~ore"xisting_treaties betwee n__tiii^lnrEFd.

States and the governmenT of CiiinaTand oFll'ghts_visted_Jn.-th«-m

under thelaws of J,Jongre^
It will serve to present with greater clearness the nature and force

of the objections to the act, if a brief statement be made of the

general character of the treaties between the two countries and of

the legislation of Congress to carry them into execution.

[A history of the statutes and treaties relating to the immigration

of Chinese is here omitted, as not necessary to the question for which

the case is inserted.]

There being nothing in the treaties between China and the United

States to impair the validity of the act of Congress of October 1,

1888, was it on any other ground beyond the competency of Congress

to pass it ? If so, it must be because it was not within the power of

Congress to prohibit Chinese laborers who had at the time departed

from the United States, or should subsequently depart, from return-

ing to the United States. Those laborers are not citizens of the

United States; they are aliens. That the government of the United

States, through the action of the legislative department, can exclude

aliens from its territory is a proposition which we do not think open

tp controversy. Jurisdiction over its own territory to that extent is

an incident of every independent nation. It is a part of its inde-

pendence. If it could not exclude aliens it would be to that extent

subject to the control of another power. As said by this court in the

case of The Exchange, 7 Cranch, 116, 136, speaking by Chief Justice

Marshall: " The jurisdiction of the nation within its own territory is

necessarily exclusive and absolute. It is susceptible of no limitation

not imposed by itself. Any restriction upon it, deriving validity

from an external source, would imply a diminution of its sovereignty

to the extent of the restriction, and an investment of that sovereignty

to the same extent in that ])ower which could impose such restriction.

All exceptions, therefore, to the full and complete power of a nation

within its own territories, must be traced up to the consent of the

nation itself. They can flow from no other legitimate source."
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^

<9*

^

"While under our Coustit^itiou aud form of government tlio great

mass of local matters is controlled by local authorities, the \J nited

States, in their relation to foreign countries and their subjects or

citizens, are one nation, invested with powers which belong to inde-

pendent nations, the exercise of which can be invoked for the main-

tenance of its absolute independence and security throughout its

entire territory. The powers to declare war, make treaties, suppress

insurrection, repel invasion, regulate foreign commerce, secure re-

publican governments to the States, and admit subjects of other

nations to citizenship, are all sovereign powers, restricted in their

exercise only by the Constitution itself and considerations of public

policy and justice which control, more or less, the conduct of all civil-

ized nations. As said by this court in the case of Cohens v. Virginia,

G Wheat. 2('A, 413, speaking by the same great Chief Justice: "That

the United States form, for many, and for most important purposes,

a single nation, has not yet been denied. In war, we are one people.

In making peace we are one people. In all commercial regulations,

we are one and the same people. In many other respects the Amer-

ican people are one ; and the government which is alone cai)able of

controlling and managing their interests in all these respects is the

government of the Union. It is their government, and in that

l^haracter they have no otlier. America has chosen to be in many

respects, and to many purposes, a nation ; and for all these purposes

litT government is complete; to all these objects, it is competent.

The people have declared, that in tlie exercise of all powers given

for these objects, it is supreme. It can then in affecting these ob-

jects legitimately control all individuals or governments within the

American territory. The constitution and laws of a State, so far as

they are repugnant to the Constitution and laws of the United States,

are absolutely void. These States are con.stituent parts of the

United States. They are members of one great empire — for scune

i>jin)oscs so_vereigTi7Tqi- some purposes subordjnate/' Tlie same view

is expressed in a diffenMTt form by Mr. Justice Bradley, in Knox v.

Lee, 12 Wall. 457, Ti.'i.^, where he observes that "the United States

is not only a government, but it is a national government, and the

only government in this country that has the character of nationality.

It is invested with power overall the foreign relations of the country,

war, ]je:u!e, and negotiations and intercourse with other nations; all

which are forbidden to the State governments. It has jurisdi.-tion

over all those general subjects of legislation and sovereignty whi(;h

affect tlio interests of the whole people ecpially and alike, and which

rr.quire uniformity of regulations and laws, such as the coinage,

wc-ights and mea.sures. bankruptcies, the postal system, jKitent ami

copyriglit laws, the public lands and interstate commerce, all which

subjects arc expressly or impliedly prohibited to the State govern-

ments. It has power to 8upj)re8s insurrections, as well as to repel

inv:i6ion!i, and t<j organize, arm, di.scipline. and call into service tho
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militia of the wliole country. The President is charged with the'

duty and invested with the power to take care that the laws be faith-

fully executed. Tiie judiciary has jurisdiction to decide contro-

versies between the States, and between their respective citizens, as

well as questions of national concern ; and the government is clothed i

with power to guarantee to every State a republican form of govern-

ment, and to protect each of them against invasion and domestic]

violence."

The control of local matters being left to local authorities, and
national matters being intrusted to the government of the Union,

the problem of free institutions existing over a widely extended

country, having diiferent climates and varied interests, has been

happily solved. For local interests the several States of the Union
exist, but for national purposes, embracing our relations with foreign

nations, we are but one people, one nation, one power.

To preserve its independence, and give security against foreign

aggression and encroachment, is the highest duty of every nation,

and to attain these ends nearly all other considerations are to be

subordinated. It matters not in what form such aggression and 'en-

croachment come, whether from the foreign nation acting in its

national character or from vast hordes of its people crowding in

upon lis. The government, possessing the powers which are to be

exercised for protection and security, is clothed with authority to

determine the occasion on which the powers shall be called forth
;

and its determination, so far as the subjects affected are concerned,

are necessarily conclusive upon all its departments and officers. If,

therefore, the government of the United States, through its legisla-

tive department, considers the presence of foreigners of a different

race in this country, who will not assimilate with us, to be dangerous
to its peace and security, their exclusion is not to be stayed because

at the time there are no actual hostilities with the nation of which
the foreigners are subjects. The existence of war would 'render the

necessity of the proceeding only more obvious and pressing. The
same necessity, in a less pressing degree, may arise when Avar does

not exist, and the same authority which adjudges the necessity in

one case must also determine it in the other. In both cases its de-

termination is conclusive upon the judiciary. If the government of

the country of which the foreigners excluded are subjects is dis-

satisfied with this action, it can make complaint to the executive head
of our government, or resort to any other measure which, in its judg-

ment, its interests or dignity may demand; and there lies its only-

remedy.

The power of exolncion of foreigners being an incident of sover-

eignty belonging to the government of the United States, as a part

of those sovereign powers delegated by the Constitution, the right to

its exercise at any time when, in the judgment of the government,
the interests of the country require it, cannot be granted away or
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restrained on behalf of any one. The powers of government are

delegated in trust to the United States, and are incapable of transfer

to any otiier parties. They cannot be abandoned or surrendered.

Nor can their exercise be hampered, when needed for the public

good, by any considerations of private interest. The exercise of

these public trusts is not the subject of barter or contract. What-
ever license, therefore, Chinese laborers may have obtained, previous

to the act of October 1, 1<S88, to return to the United States after

their departure, is held at the will of the government, revocable at

any time, at its pleasure. Whether a proper consideration by our

government of its previous laws, or a proper respect for the nation

whose subjects are affected by its action, ought to have qualified its

inhibition and made it applicable only to persons departing from the

country after the passage of the act, are not questions for judicial

determination. If there be any just ground of comjdaint on the part

of China, it must be made to the political department of our govern-

ment, which is alone competent to act upon the subject. The rights

and interests created by a treaty, which have become so vested that

its expiration or abrogation will not destroy or impair them, are such

as are connected with and lie in property, capable of sale and trans-

fer or other disposition, not such as are ]jersonal and untransferable

in their character. Thus in Tlie Heail Money Cases [112 U. S. 580],

the court speaks of certain rights being in some instances conferred

upon the citizens or subjects of one nation residing in the territorial

limits of the other, which are "capable of enforcement as between

private parties in the courts of the country.'' " An illustration of

this cliaracter," it adds, " is found in treaties which regulate the

mutual rights of citizens and subjects of the contractitig nations in

regard to rights of property by descent or inheritance, when the in-

dividuals concerned are aliens." 112 U. S. 580, r>9S. The passage

cited l)y counsel from the language of Mr. Justice Washington in

Society for tlie l*ro|)agation of the Gospel v. New Haven, 8 Wheat.
4f>4, 49.'{, also illustrates this doctrine. There the learned justice

observes that "if real estate be purchased or secured under a treat}',

it would Im' most miscliievous to admit that the extinguishmer.t of

the treaty extinguished the riglit to such estate. In truth, it no

more affects such rights than the repe.ij ^t\' a municipal law atfects

rights accjuired nnder it." Of this doctrine there can be jio (juestion

in this cf)urt ; htit far different is this case, where a continued sus-

pension of the exercise of a governmental power is insisted U]ton as

a right, l)ecausp, by tlie favor and consent of the government, it has

not heretofore been oxertf^d with respect to the ajtpellant or to the

class to whirrh he l)elongs. Hf'tween property rights not affected by

the termination or abrogation of a treaty, and expectations of Ix'nefits

from the continuance of existing legislation, there is as wide a differ-

ence as b«'twei'n realization and hopes.

Dnriir.,' the argument referejice was made by counsel to the alien

law of .Innr* 25, 17'.t8, and to opinions expressed at the finic lu men
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of great ability and learning against its constitutionality. 1 Stat.

570, c. 58. We do not attach importance to those ojDinions in their

bearing upon tins case. The act vested in the President power to

order all such aliens as he should judge dangerous to the peace and

safety of the United States, or should have reasonable grounds to

suspect were concerned in any treasonable or secret machination

against the government, to depart out of the territory of the United

States within such time as should be expressed in his order. There
were other provisions also distinguishing it from the act under con-

sideration. The act was passed during a period of great political

excitement, and it was attacked and defended with great zeal and
ability. It is enough, however, to say that it is entirely different

from the act befoi'e us, and the validity of its provisions was never

brought to the test of judicial decision in the courts of the United

States. Order affirmed.^

1 In FoNG YtJE Ting v. United States, 149 U. S. 698 (1893), the question

was as to tlie validity of a statute providiug for the registration of Chinese laborers

within the United States who were entitled by existing law to remain within the

limits of tiie United States, and the expulsion of those not registered ; and the court

sustained the constitutionality of the statute. Mr. Justice Grav delivering the

opinion, used the following language:—
" The right to exclude or to expel all aliens, or any class of aliens, absolutely ori

wpon certain conditions, in war or in peace, being an inherent and inalienable right of I

every sovereign and independent nation, essential to its safety, its independence, and]

its welfare, the question now before the court is whether the manner in which Con-
gress has exercised this right in sections 6 and 7 of the act of 1892 is consistent with'

the Constitution.

" The United States are a sovereign and independent nation, and are vested by the i

Constitution with the entire control of international relations, and with all the powers! --,

of government necessary to maintain that control and to make it effective. The only/
government of this country, which other nations recognize or treat with, is the govern-l . ^

ment of the Union ; and the only American flag known throughout the world is thef i

flag of the United States.

" The Constitution of the United States speaks with no uncertain sound upon this

subject. That instrument, established by the people of the United States as the

fundamental law of the land, has conferred upon the President the executive power;
has made him the commander-in-chief of the army and navy ; has authorized him, by
and with the consent of the Senate, to make treaties, and to appoint ambassadors,
pulilic ministers, and consuls; and has made it his duty to take care that the laws be

faithfully executed. The Constituion has granted to Congress the power to regulate

commerce with foreign nations, including the entrance of ships, the importation of

goods, and the bringing of |)ersons into the ports of the United States : to establish a
uniform rule of naturalization ; to define and punish piracies and felonies committed
on the high seas, and offences against the law of nations ; to declare war, grant letters

of marque and reprisal, and make rules concerning captures on land and water; to

raise and suj)port armies, to provide and maintain a navy, and to make rules for the

government and regulation of the land and naval forces; and to make all laws neccs-

sarva!iiLl)r()j)er fj^rcarrying iiuo e.Kecutiou these powers, and all otiier powers vested

by TTTe Cuiisntutioii in the gi)yernment_of the Un[ted States, or m any department or

officer thereof. ^VmrTTie~several States are expressly forbidden to enter into any
treaty, alliance, or confederation ; to grant letters of mar(]ue and reprisal : to enter

into any agreement or compact with another State, or with a foreign power; or to

engage in war, unless actually invaded, or in such imminent danger as will not admit
of delay."

/^
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Section XVI. — Rkstrictions on the Powehs
UF Congress.

[On* the general proposition, applicable to Congress and State legis-

latures alike, that legislative authority cannot be delegated, see the

cases under Chap. III., Sec. I., supra.

As illustrating the doctrine that a legislative body cannot pass an

act which shall limit or be derogatory to the authority of its succes-

sors, see cases on pp. 1014-1017.]
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CHAPTER V. . r {)^

THE POWERS OF THE EXECUTIVE

^i^i;'^
Section I. — Reprieves and Pard(w<s. k a)^ U -iJr

Mr. Justice Wayne delivered the opinion of the coiir^m:, ^.
The petitioner was convicted of murder in the District of Comm- , >

bia, and sentenced to be hung on the 23d of April, 1852. President CW
Fillmore granted to him a conditional pardon. The material part of

it is as follows :
" For divers good and sufficient reasons I have

granted, and do hereby grant unto him, the said William Wells, a

pardon of the offence of which he was convicted— upon condition

that he be imprisoned during his natural life ; that is, the sentence

of death is hereby commuted to imprisonment for life in the peniten-

tiary of Washington." On the same day the pardon was accepted in

these words :
" I hereby accept the above and within pardon, with

condition annexed."

An application was made by the petitioner to the Circuit Court of

the District of Columbia, for a writ of habeas corpus. It was rejected,

and is now before this court by way of appeal.

The second article of the Constitution of the United States, section

two, contains this provision :

''The President shall have power to

gran t reprieves and pardons for offences against the United States^

excepFinriaseFof impeachment."
~

Under this power, the President has granted reprieves and pardons

since the commencement of the present government. Sundry pro-

visions have been enacted, regulating its exercise for the army and
navy, in virtue of the constitutional power of Congress to make rules

and regulations for the government of the army and navy. No stat-

ute has ever been passed regulating it in cases of conviction by the

civil authorities. In such cases, the President has acted exclusively

under the power as it is expressed in the Constitution.

This case raises the question, whether the President can constitu-

tionally grant a conditional pardon to a convicted murderer, sentenced
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to be hung, offering to change that punishment to imprisonment for

life; and if he does, and it be accepted by the convict, whether it is

not binding upon him, to justify a court to refuse him a writ of

habeas corjms, applied for upon the ground that tlie pardon is abso-

lute, and the condition of it void.

The counsel for the prisoner contends that the pardon is valid, to

remit entirely the sentence of the court for his execution, and that

the condition annexed to the pardon, and accepted by the prisoner, is

illegal. It is also said tluit a President granting such a power as-

sumes a power not conferred by the Constitution — that lie legislates

a new punishment into existence, and sentences the convict to suffer

it; in tliis way violating the legislative and judicial powers of the gov-

ernment, it being the province of the first to enact laws for the

punishment of offences against the United States, and that of the

judiciary to sentence convicts for violations of those laws according

to tliem. It is said to be the exercise of prerogative, such as the

king of England has in such cases, and that, under our system, there

can be no other foundation, empowering a President of the United
States to show the same clemency.

We think this is a mistake arising from the want of due considera-

tion of the legal meaning of the word "pardon." It is supposed that

it was meant to be used exclusively with reference to an absolute par-

don, exempting a criminal from the punishment which the law inflicts

for a crime he has committed.

Put such is not the sense or meaning of the word, eitlu-r in com-

mon parlance or in law. In the first, it is forgiveness, release, remis-

sion. Forgiveness for an offence, wliether it be one for which the

person committing it is liable in law or otherwise. Kelease from

])e(Miiiiary obligation, as where it is said, I ])ardon you your debt. Or
it is the remission of a penalty, to whicli one may have subjected

himself by tlie non-performance of an undertaking or contract, or

when a statutory penalty in money has been iiumrred, and it is re-

mitted by ajtublic functionary having power to remit it.

In the law it lias different meanings, which were as well under-

stood when the Constitution was made as any other legal word in the

Constitution now is.

Such a thing as a i^ardon without a designation of its kind is not

known in the law. Time out of mind, in the earliest books of the

English law, every ])ardon lias its ])articular denomination. They
are general, special or jiarticular, conditional or absolute, statutory,

not necessary in some cases, and in sf)me grantable of course.

Sometimes, thotigh, an express pardon for one is a ])ardon for an-

other, such as in approver and appelhie, principal and a(!cessory in

certain cases, or where many are indieteil for felony in the same in-

dictment, because the felony is several in all of them, and not joint,

and the pardon for one of them is a pardon for all, though they may
not bf." mentioned in it ; or it discharges sureties for a fine, payable
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at a certain day, and the king pardons the principal ; or sureties for

the peace, if the principal is pardoned, after forfeiture. We might

mention other legal incidents of a pardon, but those mentioned are

enough to illustrate the subject of pardon, and the extent or meaning

of the President's power to grant reprieves and pardons. It meant

that tlie power was to be used according to law ; that is, as it had

been used in England, and these States when they were colonies;

not because it was a prerogative power, but as incidents of the power

to pardon, particularly when the circumstances of any case disclosed

such uncertainties as made it doubtful if there should have been a

conviction of the criminal, or when they are such as to show that

there might be a mitigation of the punishment without lessening the

obligation of vindicatory justice. Without such a power of clemency,

to be exercised by some department or functionary of a government,

it would be most imperfect and deficient in its political morality, and

in that attribute of deity whose judgments are always tempered with

mercy. And it was with the fullest knowledge of the law upon the

subject of pardons, and the philosophy of government in its bearing

upon the Constitution, when this court instructed Chief Justice

Marshall to say, in The United States v. Wilson, 7 Pet. 162
:
" As

the power has been exercised from time immemorial by the executive

of that nation whose language is our language, and to whose judicial

institutions ours bear a close resemblance, we adopt their principles

respecting the operation and effect of a pardon, and look into their

books for the rules prescribing the manner in which it is to be used

by the person who would avail himself of it." W^e still think so, and

that the language used in the Constitution, conferring the power to

grant reprieves and pardons, must be construed with reference to its

meaning at the time of its adoption. At the time of our separation

from Great Britain, that power had been exercised by the king, as

the chief executive. Prior to the revolution, the colonies, being in

effect under the laws of England, were accustomed to the exercise of

it in the various forms, as they may be found in the English law

books. They were, of course, to be applied as occasions occurred, and

they constituted a part of the jurisprudence of Anglo-America. At

the time of the adoption of the Constitution, American statesmen

were conversant with the laws of England, and familiar with the pre-

rogatives exercised by the crown. Hence, when the words "to grant

pardons" were used in the Constitution, they conveyed to the mind

the authority as exercised by the English crown, or by its represen-

tatives in the colonies. At that time both Englishmen and Americans

attached the same meaning to the word " pardon." In the conven-

tion which framed the Constitution, no effort was made to define or

change its meaning, although it was limited in cases of impeachment.

We must then give the word the same meaning as prevailed here

and in England at the time it found a place in the Constitution.

This is in conformity with the principles laid down by this court in
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Cathcart v. Eobinson, 5 Pet. 264, 280 ; and in Flavel's Case, 8 Watts

& Serg. 197 ; Attorney-Generars brief.

A pardon is said by Lord Coke to be a work of niercj', wliereby the

king, either before attainder, sentence, or conviction, or after, forgiv-

eth any crime, offence, punishment, execution, right, title, debt, or

duty, temporal or ecclesiastical. 3 Inst. 233. And the king's coro-

nation oath is, "that he will cause justice to bo executed in mercy."

It is frequently conditional, as he may extend his mercy upon what

terms he pleases, and annex to his bounty a condition precedent or

subsequent, on the performance of which the validity of the pardon

will depend. Co. Litt. 274, 270; 2 Hawk. Ch. 37, § 45 ; 4 Black.

Com. 4Ul. And if the felon does not perform the condition of the

pardon, it will be altogether void; and he may be brought to the

bar and remanded, to suffer the punishment to which he was origi-

nally sentenced. Cole's Case, :\roore, 466 ; Bac. Abr., Pardon, E. In

the ca.se of Packer and others — Canadian prisoners — 5 Mees. & W.

32, Lord Abinger decided for the court, if the condition upon which

alone the pardon was granted be void, the i)ardon must also be void.

If the condition were lawful, but the prisoner did not assent to it. nor

submit to be transported, he cannot have the benefit of the pardon —
or if, having assented to it, his assent be revocable, we must consider

him to have retracted it by the application to be set at liberty, in

which case he is equally unable to avail himself of the pardon.

But to the power of pardoning there are limitations. The king

cannot, by any previous license, make an offence dispunishable which

is mo Iurn in se, i.e. unlawful in itself, as being against the law of

nature, or so far against the public good as to be indictable at com-

mon law. A grant of this kind would be against reason and the

common good, and therefore void. 2 Hawk. C. 37, § 28. So he can-

not release a recognizance to keep the peace with another by name,

and generally with other lieges of the king, because it is for the

benefit and safety of all his subjects. 3 Inst. 238. Nor, after suit

has been brought in a popular action, can tlie king discharge the in-

former'.s part of the ])enalty (3 Inst. 238) ; and if the action be given

to the party grieved, the king cannot discliarge the same. 3 Inst.

237. Nor can tlie king pardon for a common nuisance, because it

would take away the means of compelling a redress of it, unless it be

in a ca.se where the fine is to the king, and not ;i forfeiture to the

party grieved. Hawk. C. 37, § 33; 5 Chit. Jinrn. 2.

And this power to pardon ]i;is also been restraincil by ]iarf icular stat-

utes. I'y the act of scttlemejit, 12 & 13 Will. III. c. 2, Kiig., no i)ar-

don under the great seal is pleadable to an impeachment by the

Commons in Parliament, but after the articles of impeachment liavo

hffu heard and determined, he m.ay pardon. Tlic provision in our
(' >•: Mtution, excepting cases of inipcapliinfMit outof th«' j)ow<'r of the

J'r'-idfMit t^) pardon, was evidently taken from tliat statntf. and is an

improvement upon the same. Nor does the power to pardon in Eng-
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land extend to the habeas corpus act, 31 Car. II. c. 2, which makes it a

premunire to send a subject to any prison out of England, &c., or be-

yond the seas, and further provides that any person so offending shall

be incapable of the king's pardon. There are also pardons grantable

as of common right, without any exercise of the king's discretion ; as

where a statute creating an offence, or enacting penalties for its

future punishment, holds out a promise of immunity to accomplices

to aid in the conviction of their associates. When accomplices

do so voluntarily, they have a right absolutely to a pardon. 1 Chit.

C. L. 766. Also, wlien, by the king's proclamation, they are prom-

ised immunity on discovering their accomplices and are the means of

convicting them. Rudd's Case, Cowp. 334; 1 Leach, 118. But except

in these cases, accomplices, though admitted according to the usual

phrase to be "king's evidence," have no absolute claim or legal right

to a pardon. But they have an equitable claim to pardon, if upon the

trial a full and fair disclosure of the joint guilt of one of them and

his associates is made. He cannot plead it in bar of an indictment

for such offence, but he may use it to put off the trial, in order to

give him time to apply for a pardon. Rudd's Case, Cowp, 331 ; 1

Leach, 115. So, conditional pardons by the king do not permit

transportation or exile as a commutable punishment, unless the same

has been provided for by legislation. See 39 Eliz. c. 4, and 5 Geo. IV.

c. 84, a consolidation of all the laws regulating the transportation of

offenders from Great Britain.

Having shown, by the citation of many authorities, the king's

power to grant conditional pardons, with the restraints upon the

power, also when pardons for offences and crimes are grantable of

course, and when a party has an equitable right to apply for a par-

don, we now proceed to show, by the decisions of some of the courts

of the States of this Union, that they have expressed opinions coin-

cident with what has been stated to be the law of England, and more

particularly how the pardoning power may be exercised in them by

the governors of the States, whose constitutions have clauses giving

to tliem the power to grant pardons, in terms identical with those

used in the Constitution of the United States.

In the Constitution of the State of Pennsylvania, of 1790, it is de-

clared in the 2d article, section 9, that the governor shall have power

to remit fines and penalties, and grant reprieves and pardons, except

in cases of impeachment.

Sargeant, Justice, said in Flavel's Case, 8 Watts & Serg. 197,

"several propositions were made in the convention which formed the

Constitution of 1838. to limit and control the exercise of the power of

pardon by the executive, but they were overruled and the provision

left as it stood." " Now, no principle is better settled than that for

the definition of legal terms and construction of legal i)owers men-

tioned in our Constitution and laws, we must resort to the common
law when no act or assembly, or judicial interpretation, or settled

usage, has altered their meaning,"



574 THE POWERS OF THE EXECUTIVE. [CHAP, V.

Then proceeding to show the nature and application of conditions,

the learned judge remarks :
" And so may the king make a charter

of pardon to a man of his life, upon condition. A pardon, therefore,

being an act of sucli a nature as that by the common law it may be

upon any condition, it has the same nature and operation in Penn-

sylvania, and it follows that the governor may annex to a pardon any

condition, whether subsequent or precedent, not forbidden by law.

And it lies upon the grantee to perforui tlie conditit)n ;
or if the con-

dition is not performed, the original sentence remains in full vigor

and may be carried into effect."

To this case we add those of The State v. Smith, 1 Uailey's S. C.

Rep. 283, 21)8; also Addington's Case, in the 2d volume of the same

reporter, p. olG ; also Hunt, ex parte ; also that of The People v. Pot-

ter, N. Y. Leg. Ubs. 177; s. c. 1 Parker Crim. Kep. 4; and the case

of The United States i\ Geo. Wilson, 7 Pet. 150.

But it was urged by the counsel who represents the petitioner, tliat

the power to reprieve and [)ardon does not include the power to grant

a conditional pardon, the latter not having been enumerated in the

Constitution as a distinct power. And he cited the constitutions of

several of the States, the legislation of others, and two decisions, to

show that when the power to commute punishment had not been

given in terms, that legislation had autliorized it; and that when

that had not been done, that the courts had decided against the

commutation by the governors of the States. And it was said, so far

from the President having such a power, that, as the grant was not

in the Constitution, Congress would not give it.

It not unfrcfpiently happens in discussions upon tlie Constitution,

that an involuntary change is made in the words of it, or in their

order, from which, as they are used, there may be a logical conclu-

sion, though it be different from what the Constitution is in fact.

And even though the change may apjjcar to be equivalent, it will be

found upon reflection not to convey the full meaniug of the words

used in the Constitution. This is an example of it. The power as

given is not to reprieve and pardon, but that the President shall have

])OW(;r to grant reprieves and pardons for offences against the United

States, except in cases of impeachment. Tlie difference between the

real language and that used in the argument is material. The first

conveys only the idea of an al).so!ute jiower as to the purpose or

object for wliich it is given. The real language of the Constitution

is general, that is, common to the class of pardons, or extending the

])ower to jiardoii to all kinds of pardons known in the law as such,

whatever may l)e tlieir denomination. We have sliown tliat a condi-

tional ))ardon is one of them, A single remark from tlie jiower to

grant reprieves will illustrate the point. That is not only to be used

to delay a judicial senUMice when the President shall think the merits

of the cxse, or Home cause connected with the offender, may riMpiin- it,

but it extends also to cases ex naceaiiitate ley'm, as wln-re a f-mali' after
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conviction is found to be enceinte, or where a convict becomes insane,

or is alleged to be so. Though tlie reprieve in either case produces

delay iu the execution of a sentence, the means to be used, to deter-

mine either of the two just mentioned, are clearly within the Presi-

dent's power to direct; and reprieves in such cases are different in

their legal character, and different as to the causes which may induce

the exercise of the power to reprieve.

In this view of the Constitution, by giving to its words their proper

meaning, the power to pardon conditionally is not one of inference at

all, but one conferred in terms.

The mistake in the argument is, in considering an incident of

the power to pardon the exercise of a new power, instead of its being

a part of the power to pardon. We use the word incident as a legal

terra, meaning something appertaining to and necessarily depending

upon another, which is termed the principal.

But admitting that to be so, it may be said, as the condition, when

accepted, becomes a substitute for the sentence of the court, involv-

ing another punishment, the latter is substantially the exercise of a

new power. But this is not so, for the power to offer a condition,

without ability to enforce its acceptance, when accepted by the con-

vict, is the substitution, by himself, of a lesser punishment than the

law has imposed upon him, and he cannot complain if the law exe-

cutes the choice he has made.

As to the suggestion that conditional pardons cannot be considered

as being voluntarily accepted by convicts so as to be binding upon

them, because they are made whilst under duress -per minas and

duress of imprisonment, it is only necessary to remark, that neither

applies to this case, as the petitioner was legally in prison. " If a

man be legally imprisoned, and either to procure his discharge, or on

any other fair account, seal a bond or deed, this is not duress or

imprisonment, and he is not at liberty to avoid it. And a man con-

demned to be hung cannot be permitted to escape the punishment

altogether, by pleading that he had accepted his life by duress yer

mimisP And if it be further urged, as it was in the argument of

this case, that no man can make himself a slave for life by conven-

tion, the answer is, that the petitioner had forfeited his life for

crime, and had no liberty to part with.

We believe we have now noticed every point made iu the argument

by counsel on both sides, except that which deduces the President's

power to grant a conditional pardon, from the local law of Mary-

land, of force in the District of Columbia. We do not thing it neces-

sary to discuss it, as we have shown that the President's power to do

so exists under the Constitution of the United States.

We are of opinion that the Circuit Court of the District of Columbia

rightly refused the petitioner's application, and this court affirms it.^

^ Mr. Jlstice McLean delivered a dissenting opinion.
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;Mr. Justice Field delivered the opinion ot the court.

^V On the second of July, 1862, Congress passed an act prescribing an

J y oath to be taken by every person elected or appointed to any office of

^>^ honor or profit under the government of the United States, either in
"*' the civil, military, or naval departments of the public service, except

^ the President, before entering upon the duties of his office, and before

-^ * being entitled to its salary, or other emoluments. On the 2-ith of

•'^\ January, 1805, Congress, by a supplementary act, extended its pro-

,
V^^'i's'ous so as to embrace attorneys and counsellors of tlie courts of

^M^^ the United States. This latter act provides that after its passage no

t^^ person shall be admitted as an attorney and counsellor to the bar of

^A^ the Supreme Court, and, after the fourth of March, 18G5, to the bar

^ JJ^iji any Circuit or District Court of the United States, or of the Court

t ^^i Claims, or be allowed to appear and be heard by virtue of any pre-

\Vf\ vious admission, or any special power of attorney, unless he shall

) -H have first taken and subscribed the oath prescribed by the act of July

•^-^^^IX, 1802. It also provides that the oath shall be preserved among
.'-''' .ii/rX\w files of the court; and if any person take it falsely he shall be

^jM
f,
^^ilty of perjury, and, upon conviction, shall be subject to the pains

. A
\

au^ penalties of that offence.
'^

fyjy At the December Term, 1800, the petitioner was admitted as an

/>^^t*>ttttorney and counsellor of this court, and took and subscribed the

C^^ oath then recpiired. V>y tlie s^econd rule, as it then existed, it was
fc only requisite to tlie admission of attorneys and counsellors of this

"^ court, that they should have been such officers for the three previous

^ \ years in tiie highest courts of the States to which they respectively

) belonged, and tliat their private and professional character should

>/ / appear to V)e fair.

^ In March, 1805, this rule was changed by the addition of a clause

requiring the administration of the oath, in conformity with the act

^ j/<ii Congn-ss.

\Y^ -y^w May, 1801, the State of Arkansas, of whidi the petitioner was a

citizen, piussed an ordinance of secession, which ]>urported to withdraw

tlie State from the Union, and afterwards, in the same year, by an-

-oLlier ordinance, attached herself to the so-called Confederate States,

^J(^\u\ hy act of the congress of that confederaey was received as one of

its memlxjrs.

The petitioner followed the State, and was one of her representa-

tives — first in th»' li)wer liouse, and afterwards in the senate, of the

congn-ss of that confederacy, and was a member of the senate at the

time of the surrender of the Confcderatt! forces to the armies of

tlif* United Statf.s.

In July, 1805, he received from tlu; 1 'resident of the United States
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a full pardon for all offences committed by his participation, direct

or implied, in the llebelliou. lie now produces his pardon, and asks

permission to continue to practise as an attorney and counsellor of the

court without taking the oath required by the act of January 24th,

I860, and the rule of the court, which he is unable to take, by reason

of the offices he held under the Confederate government. He rests

his application principally^ upon two grounds :
—

1st. That the act of January 24th, 1865, so far as it affects his

status in the court, is unconstitutional and void; and,

2d. That, if the act be constitutional, he is released from compliance

with its provisions by the pardon of the President.

The oath prescribed by the act is as follows :
—

1st. That the deponent has never voluntarily borne arms against

the United States since he has been a citizen thereof;

2d. That he has not voluntarily given aid, countenance, counsel, or

encouragement to persons engaged in armed hostility thereto;

3d. That he has never sought, accepted, or attempted to exercise

the functions of any office whatsoever, under any authority, or pre-

tended authority, in hostility to the United States
;

4th. That he has not yielded a voluntary support to any pretended

government, authority, power, or constitution, within the United

States, hostile or inimical thereto; and,

5th. That he will support and defend the Constitution of the

United States against all enemies, foreign and domestic, and will

bear true faith and allegiance to the same.

This last clause is promissory only, and requires no consideration.

The questions presented for our determination arise from the other

clauses. These all relate to past acts. Some of these acts consti-

tuted, when they were committed, offences against the criminal laws

of the country ; others may, or may not, have been offences according

to the circumstances under which they were committed, and the mo-
tives of the parties. The first clause covers one form of the crime of

treason, and the deponent must declare that he has not been guilty

of this crime, not only during the War of the Kebellion, but during

any period of his life since he has been a citizen. The second clause

goes beyond the limits of treason, and embraces not only the giving of

aid and encouragement of a treasonable nature to a public enemy, but

also the giving of assistance of any kind to persons engaged in armed
hostility to the United States. The third clause applies to the seek-

ing, acceptance, or exercise not only of offices created for the purpose

of more effectually carr3ung on hostilities, but also of any of those

offices which are required in every community, whether in peace or

war, for the administration of justice and the preservation of order.

The fourth clause not only includes those who gave a cordial and
active support to the hostile government, but also those who yielded

a reluctant obedience to the existing order, established without their

co-operation.

37
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The statute is directed against parties who have offended in any of

the particulars embraced by these chaises. And its object is to ex-

clude them from the profession of the law, or at least from its prac-

tice in the courts of the United States. As the oath prescribed cannot

be taken by these parties, the act, as against tlieni. operates as a legis-

lative decree of perpetual exclusion. And exclusion from any of the

professions or any of tixe ordinary avocations of life for past conduct

can be regarded in no other light than as punishment for such con-

duet. The exaction of tlie oath is the mode provided for ascertaining

the parties upon whom the act is intended to operate, and instead of

lessening, increases its objectionable character. All enactments of

this kind partake-of the nature of bills of pains and penalties, and

are subject to the constitutional inhibition against the passage of bills

of attainder, under which general designation they are included.

In the exclusion which the statute adjudges it imposes a punish-

ment for some of the acts specified which were not punishable at the

time they were committed; and for other of the acts it adds a new

punishment to that before prescribed, and it is thus brought w iiliiu

the further inhibition of the Constitution against the passage of an

ex post facto law. In the case of Cummings against The State of

Missouri, just decided, we have had occasion to consider at length

the meaning of a bill of attainder and of an ex jiost facto law in the

clause of the Constitution forbidding their passage by the States, and

it is unnecessary to repeat here what we there said. A like pro-

hibition is contained in the Constitution against enactments of this

kind by Congress; and the argument presented in that case against

certain clauses of the Constitution of Missouri is equally ai)plicable

to the act of Congress under consideration in this case.

The profession of an attorney ami counsellor is not like an office

created by an act of Congress, which depends for its continuance, its

powers, and its emoluments upon the will of its creator, and the pos-

session of which may be burdened with any conditions not prohibited

by the C<jnstitution. Attorneys and counsellors are not officers of

the United States ; they are not elected or appointed in the manner

prescril)ed by the Constitution for the election and ai>pointnient of

such officers. They are officers of the court, adniitted as such by its

onler, iipon evidence of their ])Ossessing sufficient legal learning and

fair private character. It has been llif general practice in this coun-

try to obtain this evidence by an examination of the p;irtics. In tliis

court the fact of the admission of such officers in the highest court of

the States to wliicii they respectively belong, for three years preced-

ing tlieir api)licatioii, is regardecl as sufficient evidence of the jmsses-

sion of the re(juisite legal leurniiig. and the statement of counsel

moving their admission sufticient evidence that their private and

professional character is fair. The order of admission is the judg-

ment of the court that the parties possess the requisite qnalilieations

ua attorneys and counsellors, aud are entitled to appear as such and
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conduct causes therein. From its entry the parties become officers

of the court, and are responsible to it for professional misconduct.

They hold their office during good behavior, and can only be deprived
of it for misconduct ascertained and declared by the judgment of the

court after opportunity to be heard has been afforded. Ex parte
Heyfron, 7 How. (Miss.) 127; Fletcher v. Daingerfield, 20 Cal. 430.

Their admission or their exclusion is not the exercise of a mere min-
isterial power. It is the exercise of judicial power, and has been so

held in numerous cases. It was so held by the Court of Appeals of

New York in the matter of the application of Cooper for admission.

22 jST. Y. 81. " Attorneys and counsellors," said that court, "are not

only officers of the court, but officers whose duties relate almost ex-

clusively to proceedings of a judicial nature. And hence their ap-

pointment may, with propriety, be intrusted to the courts, and the

latter in performing this duty may very justly be considered as

engaged in the exercise of their appropriate judicial functions."

In Ex parte Secombe, 19 How. 9, a mandanius to the Supreme
Court of the Territory of Minnesota to vacate an order removing an
attorney and counsellor was denied by this court, on the ground that

the removal was a judicial act. "We are not aware of any case,"

said the court, " where a mandamus was issued to an inferior tri-

bunal, commanding it to reverse or annul its decision, where the
decision was in its nature a judicial act and within the scope of its

jurisdiction and discretion." And in the same case the court ob-
served, that "it has been well settled by the rules and practice of
common-law courts that it rests exclusively with the court to deter-
mine who is qualified to become one of its officers, as an attorney and
counsellor, and for what cause he ought to be removed."
The attorney and counsellor being, by the solemn judicial act of

the court, clothed with his office, does not hold it as a matter of grace
and favor. The right which it confers upon him to appear for suitors,
and to argue causes, is something more than a mere indulgence, revo-
cable at the pleasure of the court, or at the command of the legis-
lature. It is a right of which he can only be deprived by the judgment
of the court, for moral or professional delinquency.
The legislature may undoubtedly prescribe qualifications for the

office, to which he must conform, as it may, where it has exclusive
jurisdiction, prescribe qualifications for the pursuit of any of the
ordinary avocations of life. The question, in this case, is not as to
the power of Congress to prescribe qualifications, but whether that
power has been exercised as a means for the infliction of punishment,
against the prohibition of the Constitution. That this result cannot
be effected indirectly by a State under the form of creating qualifica-
tions we have held in the case of Cummings y. The State of :\rissouri

[4 Wall. 277], and the reasoning by which that conclusion was reached
applies equally to similar action on the part of Congress.

This view is strengthened by a consideration of the effect of the
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pardon produced b}* the petitioner, and the nature of the pardoning

power of the President.

The Constitution provides that the President "shall have power to

grant reprieves and pardons for offences against the United States,

except in cases of inipeacliment/' Article II. § 2.

The power thus conferred is unlimited, with the exception stated.

It extends to every offence known to the law, and may be exercised

at any time after its commission, either before legal proceedings are

taken, or during their pendency, or after conviction and judgment.

This power of the President is not siibject to legislative control.

Congress can neither limit the effect of his pardon, nor exclude from

its exercise any class of offenders. The benign prerogative of mercy

reposed in him cannot be fettered by any legislative restrictions.

Such being the case, the in(piiry arises as to the effect and oj^eration

of a pardon, and on tliis point all the authorities concur. A pardon

reaches both the punishment prescribed for the offence and the guilt

of the offender; and when the pardon is full, it releases the punish-

ment and blots out of existence the guilt, so that in the eye of the

law the offender is as innocent as if he had never committed the

offence. If granted before conviction, it prevents any of the penalties

and disabilities consequent upon conviction from attaching; if granted

after conviction, it removes the penalties and disabilities, and restores

him to all his civil rights ; it makes him, as it were, a new man, and

gives him a new credit and capacity.

There is only this limitation to its operation: it does not restore

offices forfeited, or property or interests vested in others in .conse-

quence of the conviction and judgment. 4 Bl. Com. 402; 6 Bacon's

Abridg. tit. Pardon; Hawkins, Book 2, c. 37, §§ 34 and 54.

The pardon produced by the ])etitioner is a full pardon " for all

offences by him committed, arising from particijjation, direct or im-

plied, in tiie Rebellion," and is subject to certain conditions which

liave been complied with. The effect of this pardon is to relieve the

petitioner from all penalties and disabilities attached to the offence

of treason, committed by his participation in the Rebellion. So far

as that offence is concerned, lie is tlius ])laced beyond the reach of

punishment of any kind. But to exclude him, by reason of that

offenee, from continuing in the enjoyment of a previously aetjuired

right, is to enforce a pimisliiiient for that offence notwithstanding

the pardon. If sueh exclusion can be effected by tlie exaction of an

expur^atory oath covering: the offence, the pardon may be avoided,

and that aoeomplished indirectly whieh eannot be reached by direct

legislation. It i.s not within tlie constitiitional pf)wer of Congress

thus to infliet punishment beyond tl)e reaeh of executive clemency.

From the j)etitioner, therefore, the oatli retpiired by tlie act of .Janu-

ary 24th, 1805, could not he 'exacted, even if that act were not .subject

to any other objection than the one thus stated.

It follows, frou) the views expressed, that the prayer of the peti-

tioner must be granted.
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The case of R. H. Man- is similar, in its inaiu features, to that of

the petitioner, and liis petition must also be granted.

And the amendment of the second rule of the court, which requires

the oath prescribed by the act of January 24th, 18G5, to be taken by
attorneys and counsellors, having been unadvisedly adopted, must be
rescinded. And it is so ordered.

Section II. Treaties. J fLy
io^

HAVER V. YAKER.

9 Wallace, 32. 1869.

[The heirs of one Yaker instituted proceedings in a State court of

Kentucky to have the real estate of their ancestor of the same name,
which was in the possession of his widow, assigned to them.

It appears that Yaker, the ancestor, was born in Switzerland, and
died intestate in Kentucky in 1853, having come to the United States

some years previously and been naturalized as a citizen thereof. At
the time of his death said Yaker was seized of real estate in Kentucky,
and left a widow who was a resident and citizen of that State. The
heirs who institute the proceeding, and who are the next of kin,

were, at the time of Yaker's death, and thereafter remained, subjects

of Switzerland and resident there.

At the date of the death of said Yaker, which, as above stated, was
in the year 1853, the statutes of Kentucky denied the right of inherit-

ance of real estate to aliens, save under certain conditions, within

which the heirs of Yaker, who are the applicants for the assignment
of his property, did not fall. Under these laws the widow was
entitled to the real estate in question on the failure of heirs, or in

case the persons who would otherwise have been heirs were not
entitled to inherit on account of alienage.

lu the year 1850 a treaty had been made between the representa-

tives of the Swiss Confederation and like representatives of the
United States (which treaty will be found in 11 Stat, at Large, 587),
by the terms of which, as contended by the Yaker heirs, they were
entitled to take and hold the real estate in question. This treaty
provided by its terms that it should be submitted to the approval and
ratification of the i)roper bodies in the two respective States, and that
this ratification should be exchanged at Washington in due course.
This treaty was duly submitted by such representatives to their re-

spective States, but was not ratified by the United States, nor were
the ratifications required by the terms of the treaty exchanged, until
the year 1855, in which year the treaty was ratified by the Senate of
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the United States after some alterations. The President thereupon

made tlie treaty public.

It was contended on the part of the widow that the treaty under which

the heirs claimed did not take effect until ratification in ISoo, which

was not until after her rights to the real estate had become vested.

In tliis view of the case it wouM be immaterial what construction

should be put upon the terms of the treaty, inasmuch as it could not

be given a retroactive effect so as to cut off the widow's rights, which

had already vested under the statutes of Kentucky.

The Court of Appeals of Kentucky held that the treaty did not

take effect until ratification, and therefore decided against the claims

of the heirs of Yaker and in favor of the claims of his widow.

By writ of error this decision of the Court of Appeals of Kentucky

was brought to this court for review.]

Mk. Justice Davis delivered the opinion of the court.

It is undoubtedly true, as a principle of international law, that, as

respects the riglits of either government under it, a treaty is consid-

ered as concluded and binding from the date of its signature. In this

regard the exchange of ratifications has a retroactive effect, confirm-

i!ig tlie treaty from its date, Wheaton's International Law, by Dana,

'o'.iG, bottom paging. But adi tferent rule ]n-ev :ii1.s whrre th e treaty

operates on individuaf^dltsT Tlie ])rinciple of relation does not

a"pply to riglits of this character, which were ve_stcll before tlie

treaty was ratitied^ In so far as it affcctstlu'm. it is~nut~consuicred

as_c<^jncluded unlTl theTe~lsjin(>XChaiige ofratiHeati^ aiuljliia_jve

understand to liave been^lecidecl by this court lUjVrrcdondo's case , re-

]jort.'d in Gth Peters, p. 749. The reason of tlieTule is apparent. In

tliis country, a treaty is something more than a contract, for the Federal

Constitution declares it to be the law of the land. If so, before it

can Ijecome a law, the Senate, in whom rests the authority to ratify

it, must agree to it. P>ut the Senate are not re«iuired to adopt or

reject it as a whole, but may modify or amend it, as was done with

the treaty under consideration. As the iiulivulual citizen, on whose

rights of property it operates, has no means of knowing anything of

it wh'iU: Ijefcjre tlie Senate, it would be wrong in principle to hold

him Ixiund by it, as the law of the land, until it was ratilied and pro-

claimed. And to construe the law, so as to make the ratiticaLion of

the treaty relate back to its signing, thereby divesting a title already

ve.sted, would be manifestly unjust, and cannot be sanctioned.

Thi'.sn views dispose of this case, and we are not recpiired to deter-

mine wliether this treaty, if it had become a law at an earlier date,

would have secured the plaintiffs in error th.' interest wliieh they

claim in the real estate left by Vaker at his deiitli.

,/iii/i//iirNf iilflniird

.

'

' In FowTlsn i». Nkii.«o!«. 2 Pot. SS.I (1H29). wliidi wrv* n. cimo inv.ilvinp ronniciiriR

rlnim* of Si.tiin nml ihn riiit.-.l SisiH-H t-. oTtaiii t.>rrit..rv in tin- cimtiTn .lislri.f of

Luuiniana which the United Stale* ciuimcd under tlio treaty for llm i.iinliXHc of
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THE PEOPLE, EX rel. THE ATTORNEY-GENERAL
V. GERKE.

5 California, ;}8L 1855.

Appeal from the District Court of the Fourth Judicial District,

San Francisco County.

On the 23d of August, 1853, one Auguste Deck, a citizen of Prussia,

died intestate, in the city of San Francisco, leaving, undisposed of, a

large amount of real estate.

On the 14th of September following, letters of administration were

granted by the Probate Court to the defendant, Gerke.

Clark afterwards purchased from the absent heirs a large portion

of the property.

An information was filed by the Attorney-General in the court

below, citing the defendants to show cause why Deck's estate should

not escheat to the State of California. The court below entered

judgment ^^ra/o/•»^«, in favor of the People. Defendants appealed.

Heydenfeldt, J., delivered the opinion of the court.

By a convention between the United States and the Kingdom of

Prussia, made in the year 1828, the fourteenth article provides, " And

when on the death of any person holding real estate within the ter-

ritory of the one party, such real estate would, by the laws of the

land, descend on a citizen or subject of the other, were he not

disqualified by alienage, such citizen or subject shall be allowed a

reasonable time to sell the same, and to withdraw the proceeds with-

out molestation."

The Attorney-General, in support of the information filed in this

case, denies the power of the Federal government to make such a

provision by treaty, and the determination of this case depends upon

the solution of that question. Cases have frequently arisen where

Louisiana, and the validity of certain Spanish G;rants thereof whioli were the subject

of adjustment in a subsequent treaty between the two powers (made in 1818), in sec. 8

of which it was stipulated that grants of land made prior to a date named shall be

ratified and confirmed, &c., it was held that the oldijxation of the provision was upon

the government of the United States, which undertook thereby to pass acts which

should ratify and confirm them. Marshall, C. J., iu rendering the opinion of the court,

uses this language :
—

"A treaty is, in its nature, a contract between two nations, not a legislative act.

It does not generally effect, of itself, the object to be accomplished, especially so far

as its operation is infra-territorial ; but is carried into execution by the sovereign

power of the respective parties to the instrument.
" In the United States, a different principle is established. Our Constitution declares

a treaty to be the law of the land. It is, conse(iuently, to be rcirarded in courts of

justice as equivalent to an act of the legislature, whenever it operates of it.self with-

out the aid of any legislative provision. But when the terms of the stipulation import

a contract, when eitlicr of the parties engages to perform a particular act, the treity

addresses itself to the political, not the judicial department; and the Icgi.slature must

execute tlie contract before it can become a rule for tlic court."
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aliens have claimed to inherit by virtue of treaty provisions anal-

ogous to the one under consideration, and in all ol them, so I'ar as 1

have examined, the stipulations were enforced in favor of the foreign

claimants. See 2 WJieat. LT.U ; 4 ibid, -ioo ; i> ibid. 4G4 ; 9 ibid. 481)

;

10 ibid. 181.

liut iu none of these cases was the question raised as to the power

of the Federal government to make the treaty. It has been the

practice of the govexiiment from an early period after the ratification

of the Constitution, and its power is now, I believe, for the first time

disputed.

The language which grauts the power to make treaties contains no

words of limitation; it does not follow that tlie power is unlimited.

It must be subject to the general rule, that an instrument is to be

construed so as to reconcile and give meaning and effect to all its

parts. If it were otherwise, the most important limitation upon the

powers of the Federal government would be ineffectual, and the re-

served rights of the States would be subverted. This princii>le of

construction as applied, not only in reference to the Constitution

of the United States, but particularly in the relation of all the rest of

it, to the treaty-making grant, was recognized both by ^Ir. Jefferson

and John Adams, two leaders of opposite schools of construction.

See Jefferson's Works, Vol. III. p. 135; and Vol. VI. p. 500.

It may, therefore, be assumed that, aside from the limitations and

prohibitions of the Constitution upon the powers of the Federal gov-

ernment, ''the jtower of treaty was given, without restraining it to

particular oljjects, in as plenipotentiary a form as held by any sov-

ereign in any other society." This principle, as broadly as I have

deemed proper to lay it down, results from the form and necessities

of our government, as elicited by a general view of the Federal com-

pact. Before the compact, the States had the power of treaty-making

as potentially as any power on eartli ; it cxtcMidcd to every subject

whatever, liy the compact, they expressly granted it to the Federal

government in general terms, and prohibited it to themselves.

The general governnuuit must, therefore, hold it as fully as the

States held who granted it, with the exceptions which necessarily

flow fnun a proper construction of the other powers granteil, and

tlio.se prohibitiid by the C(Uistitution. Tiie only (piesti(»ns, then,

which can arise in the consideration of the validity of a treaty an*:

First, Is it a proper subject of treaty according to international law

or tlie usage and ])ractice of civilized nations? Second, Is it pro-

hibited by any of the limitations in the Constitution ?

Taking for illustration the present subject of treaty, no one will

•leny tliat, to the commercial States of the Union, and indeed to tlio

citizens (jf any State wlio are engaged in foreign commerce, a stipula-

tion to remove the (lisal)ility of aliens to hold )>ropertv is of ]iaia-

nn»unt injportance, or, at any rate, it may bc! so considered by the

States, and demanded aa a part of their commercial polity.
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Now, as by tlie compact the States are absolutely prohibited from

making treaties, if tlie general government has not the power, then

we must admit a lameness ami incom[)leteness in our whole system,

whicli renders us inferior to any other enlightened nation, in the

power and ability to advance the prosperity of the people we govern.

Mr. Calhoun, in his discourse on the Constitution and Government

of the United States, has given to this power a full consideration,

and I cannot doubt that the view wliich 1 have taken is sustained by

his reasoning. According to his opinion, the following may be classed

as the limitations on the treaty-making power: First, It is limited

strictly to questions inter alios, " all such clearly appertain to it."

Second, " By all the provisions of the Constitution which inhibit cer-

tain acts from being done by the government or any of its depart-

ments." Third, " By such provisions of the Constitution as direct

certain acts to be done in a particular way, and which prohibit the

contrary." Fourth, " It can enter into no stipulation calculated to

change the character of the government, or to do that which can only

be done by the Constitution-making power ; or which is inconsistent

with the nature and structure of the government or the objects for

which it was formed."

Having stated these as the only limitations, the author adds,

" Witliin these limits all questions which may arise between us and

other powers, be the suljject-matter what it may, fall within the

limits of the treaty-making power, and may be adjusted by it."

One of the arguments at the bar against the extent of this power

of treaty is, that it permits the Federal government* to control the

internal policy of the States, and, in the present case, to alter ma-

teri illy the statutes of distribution.

If this was so to the full extent claimed, it might be a sufficient

answer to say, that it is one of the results of the compact, and, if the

grant be considered too improvident for the safety of the States, the

evil can be remedied by the Constitution-making power. I think,

however, that no such consequence follows as is insisted. The

statutes of distribution are not altered or affected. Alienage is the

subject of the treaty. Its disability results from political reasons

which arose at an early period of the history of civilization, and

wliich the enlightened advancement of modern times, and changes in

the political and social condition of nations, have rendered without

force or consequence. The disability to succeed to property is

alone removed, the character of the person is made politically to un-

dergo a change, and then the statute of distribution is left to its full

effect, unaltered and unim])aired in word or sense. If there is one

object more than another which belongs to our political relations, and

which ought to be the subject of treaty regulations, it is the exten-

sion of this comity which is so highly favored by the liberal spirit of

the age, and so conducive in its tendency to the peace and amity of

nations.



586 THE POWERS OF THE EXECUTIVE. [CHAP. V.

Even if the effect of this power was to abrogate to some extent the

legislation of the States, we have autliority for admitting it, if it does

not exceed the limitations wliich we have cited from tlie work of Mr.

Calhoun, and laid down as the rule to which we yield our assent.

During the War of the Revolution, the States had passed acts of

confiscation ; acts against the collection of debts due to the subjects

of Great Britain ; and acts for the punishment of treason. By the

treaty of peace, the effects of these various acts were provided

against, and as late as 1792, long after the ratification of the Con-

stitution, Mr. Jefferson, in answer to the complaint of the British

^liiiister, Mr. Hammond, distinctly recognized the doctrine that

treaties are the supreme law of the land, and that State legislation

must yield to them ; and he therein cites the acts of State legis-

latures and the decisions of State judges, who all conform to the

same opinion. See Vol. III., Jefferson's Works, 3G5.

I can see no danger which can result from yielding to the Federal

government the full extent of powers which it may claim from the

})lain language, intent, and meaning of the grant under consideration.

Upon some subjects, the policy of a State government, as shown by

her legislation, is dependent upon the policy of foreign governments,

and would be readily changed upon the principle of nuitual con-

cession. This can only be effected by the action of that branch of

the State sovereignty known as the general government, and when

effected, the State policy must give way to that adopted by the gov-

ernmental agent of her foreign relations.

It results from these views that the treaty of ISL'S. with Prussia,

is valiil, and that aliens, subjects of Prussia, are protected by its

provisions.

The judgment' is reversed, and the cause remanded.^

> Thf cDiiciirrinff opinion <<i niivvN, J., is omitted.

Tiiis ca-SL- i.- citcl uml (in-.tt-.l from witli :i|.i)roviil in Opol r. Rhoiip. 100 Iowa, 407

(1896) in which the same <|Uc»tion was considiTcl and a similarconiliision was rcaclu-d;

aixl aU. in Wun.ierU; r. Wiuid.Tlo, 144 III. 40 (I8'j;j). Tliat tiio |.rovi.si..ns of a in-aty

will control in .Hinh cjw, see ILuu-nstein r. Lvnhani, 100 U.S. 48;i..s»/'»vi, p. 72, and note.

In (JM.Fitov .•. Hi.;<;s, l.TJ L'. S. '2M (IS'.Kt), the rigiit of a Fn-nchman to inluTit

proiKTtv in the- District of fcdiunhia was held to he regulated hy a treaty with France.

There w.as no .|n.-stion as hetween the provisionH of the treaty and any statute; hut

Mil .luHTKi: FiF.i.D. renileriiif,' the o|iinion of the court, uses this lani,'iiaf,'e :

—
"That tlie treaty powerof the I'nited Stales extends to all proper sul.jccts of nego-

tiation hetween onr gnvernm-nt and the governments of ..ther nations, is clear. It ia

also clear that the protecti-.n which shouM he afforded to the citizens of one country

owning property in another, and the manner in which that properly may he transferred,

cloviwd. or iidierited. are (llling suhjeds for such negotiation and of regulation hy

mutual siipnlatiouM hetween the two countrieM. As comm.rcial intercourse increjmes

iKjtween different countrieH. the residence of citizens of one country within the ter-

riu.rv ;{ the other naturally follows, and the removal of their disahility from alieiiiigo

l<. hold, transfer, and inherit property in such cases ten<ls to promote amicahle rcda-

tion*. Such removal has heen wiiiiin the prenent century the fre.pient sul.ject of

treaty arnnigenient. The tn^ity power, as expressed in the (•..nHtitnlion. is in terms

ui.lin.ilcd. except hy those restraints wljich aro found ia that instruniout against tiio
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HEAD MONEY CASES.

112 United States, 580. 1884.

[Five cases were tried in the Circuit Court of the United States for

the Eastern District of New York, in which it was sought to recover

back moneys paid under protest to the collector of the port of New
York by the various plaintiffs. The money was claimed by the col-

lector as duty at fifty cents per head on passengers brouglit to the

city of Newi York, the claim being based on the provisions of the act

of August 3, 188*2, entitled "An Act to regulate immigration" (22

Stat. c. 376, p. 214), requiring the payment of that amount of duty

for each passenger not a citizen of the United States, who shall come

by steam or sail vessel from a foreign port to any port within the

United States. Judgments for plaintiffs (18 Fed. E. 135) were

brought to this court on writ of error.]

Mr. Justice Miller delivered the opinion of the court.

[The objection that the act is not within the power of Congress is

first considered, and the conclusion is reached that it is within the

power to regulate foreign commerce, reference being made to Hender-

son V. The Mayor of New York, 92 U. S. 259, su^rra, 243.]

Another objection to the validity of this act of Congress is that

it violates provisions contained in numerous treaties of our govern-

ment with friendly nations. And several of the articles of these

treaties are annexed to the careful brief of counsel. We are not

satisfied that this act of Congress violates any of these treaties, on

any just construction of them. Though laws similar to this have

long been enforced by the State of New York in the great metropolis

of foreign trade, where four-fifths of these passengers have been

landed, no complaint has been made by any foreign nation to ours,

of the violation of treaty obligations by the enforcement of those

laws.

But we do not place the defence of the act of Congress against this

objection upon that suggestion.

We are of opinion that, so far as the provisions in that act may be

found to be in conflict with any treaty with a foreign nation, they

action of the government or of its departments, and those arising from the natnre of

the government itself and of that of tiie .'^tates. It would not he contended tliat it

extends so far as to autJKjrize what the Constitution forbids, or a change in the char-

acter of the government or in that of one of the States, or a cession of any ])ortion of

the territory of tlie latter without its consent. Fort Leavenworth Railroad Co. i'.

Lowe, 114 U. S. 525, 541. But with these exceptions, it is not perceived tiiat there is

any limit to tlie questions which can be a<ljusted touching any matter whicii is prop-

erly the suhject of negotiation with a foreign countrv. Ware v. Ilylton, 3 Dall. 199
;

Chirac r. Chirac, 2 Wheat. 259 ; Hauenstein r. Lynham, 100 U. S. 483; 8 Opinions

Attys.-Geu. 417; The People v. Gerke, 5 Cal. 381."
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must prevail in all the judicial courts of this country. We had

supposed that the question here raised was set at rest in this court

by the decision in the case of The Cherokee Tobacco, 11 Wall. GIO.

It is true, as suggested by counsel, that three judges of the court did

not sit in the case, and two others dissented. But six judges took

part in the decision, and the two who dissented placed that dissent

upon tlie ground that Congress did not intend that the tax on tobacco

should extend to tlie Cherokee tribe. They referred to tlie existence

of the treaty which would be violated if the statute was so construed

as persuasive against such a construction, but they nowhere inti-

mated tluit, if the statute was correctly construed by the court, it

was void because it conflicted with the treaty, whicli they would have

done if they had held that view. On the point now in controversy

it was therefore the opinion" of all the judges who heard the case.

See United States v. McBratney, 104 U. S. 621-3.

The precise question involved here, namely, a supposed conflict

between an act of Congress, imposing a customs duty, and a treaty

with Russia on that subject, in force wOien the act \vas passed, came

before the Circuit Court for the District of Massachusetts in 1855.

It received the consideration of that eminent jurist, Mr. Justice

Curtis of this court, who in a very learned opinion exhausted the

sources of argument on the subject, holding that if there were

such conflict the act of Congress must prevail in a judicial forum.

Taylor v. Morton, 2 Curtis, 454. And Mr. Justice Field, in a very

recent case in the Ninth Circuit, that of Ah Lung, 18 Fed. Rep. 28,

on a writ of habeas corpus, has delivered an opinion sustaining the

same doctrine in reference to a statute rogulatiug the immigration

of Chinamen into this country. In the Clinton Bridge Case, Woolw.

150, 156, the writer of this opinion expressed the same views as

dirl Judge Woodruff, on full consideration, in Ropes v. Clinch, 8

lilatch. .'304, and Judge Wallace, in the same circuit, in Bartram v.

Robertson, 15 F.'d. Rep. 212.

It is very difficult to understand how any different doctrine can be

sustained.

A trt 'iity is ])rim arn\^ a compac t between independent nati^ons^

It ih-pt-mla-Jor the ci 1 1< > r«i«* mciit -uJL-iM_ Ulli}' iiiii)nsj)n_^] i»^_jiilm^t

Mi wl tlie lionor nl-Jtho K^ivcrnuients which are ])arties to it. I

f

these fail, its infraction becomes the subjt^c^of jnttMMiatim^^

tiT^is and reclarnatrons, so Ta"r"lirtTie injured p^arty cTJT^sc'S tcTsecTc^

"Redress, which ntayTithe end bc-cufurced by actual_wai\__n^Js_

obvious that withalUlwstlie Ju.U(^^
'

can trive no redress. ~ r.ut_a treaty may ahoj^ontaju_juii^^

•^;TT^h_C£»nfcr certain rigTIts ux)OiriEe' r^'iTJyens or subjects of one of

Vh" UMTions residing' In tlie territorial limits of the other, which

1 r the natnro of municipal law, and which ajv^_ca|)able of

. iiTaslHTtwecn private parties in the j[:uu*ta-of tl i o uuun

1 iTTustraliou" of tluT character is found in treaties, which
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regulate the mutual rights of citizens and subjects of tlie contract-

iiT^jTatTuus in reganT to rights of property by descent or inheritance
^^

wlien the individuals concerned are aliens. The Constitution ot the

United States places such provisions as these in tlie same category

as other laws of Congress by its declaration that " this Constitution

and the laws made in pursuance thereof, and all treaties made or

which shall be made under authority of the United States, shall be

the supreme law of the land." A treaty, then, is a law of the land

as an act of Congress is, whenever its provisions prescribe a rule by

which the rights of the private citizen or subject may be determined.

And when such rights are of a nature to be enforced in a court of

justice, that court resorts to the treaty for a rule of decision for the

case before it as it would to a statute.

But even in this aspect of the case there is nothing in this law

which makes it irrepealable or unchangeable. The Constitution

gives it no superiority over an act of Congress in this respect,

which may be repealed or modified by an act of a later date. ISTor

is there anything in its essential character, or in the branches of the

government by which the treaty is made, which gives it this superior

sanctity.

A treaty is made by the President and the Senate. Statutes are

made by the President, the Senate, and the House of Representa-

tives. The addition of the latter body to the other two in making

a law certainly does not render it less entitled to respect in the

matter of its repeal or modification than a treaty made by the other

two. If there be any difference in this regard, it would seem to be

in favor of an act in which all three of the bodies participate. And
such is, in fact, the case in a declaration of war, which must be

made by Congress, and which, when made, usually suspends or

destroys existing treaties between the nations thus at war.

In short, we are of opinion that, so far as a treaty made by the

United States with any foreign nation can become the subject of

judicial cognizance in the courts of this country, it is subject to

such acts as Congress may pass for its enforcement, modification,

or repeal.

Other objections are made to this statute. Some of these relate,

not to the power of Congress to pass the act, but to the expediency

or justice of the measure, of which Congress, and not the courts, are

the sole judges— such as its unequal operation on persons not pau-

pers or criminals, and its effect in compelling the ultimate payment

of the sum demanded for each passenger by that passenger himself.

Also, that the money is to bo drawn from the treasury without an

appropriation by Congress. The act itself makes the appropriation,

and even if this be not warranted by the Constitution, it does not

make void the demand for contribution, which may yet be appropri-

ated by Congress, if that be necessary, by anotlier statute.

It is enough to say that, Congress having the power to pass a law
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regulating immigration as a part of tlie commerce of this country

with foreign nations, we see nothing in the statute by which it

has here exercised that power, forbidden by any other part of the

Constitution.

[ 0frr IHavg judgment of the Circuit Court in all the cases is

r jj , L <^ / \ ^ Affirmed.

>,^,>^ ^iSlfcTuW ITI. *[>;T)iPLO^pATic Relations and Political

'^ V\\ A -ri /iJ '1 Questions.

y

J^\{U\*' P^ JONES v. UNITED STATES.

,^'\ *" N \| i:]7 United States, 202. 1800.

'.' >'
. Aflt. JusTicK Gray delivered the opinion of the court.

'A^\ L*^ This was an indictment, found in the District Court of the United

jfl^' States for the District of Maryland, and remitted to the Circuit

Court under Rev. Stat. § 10^9, alleging that Henry Jones, late of

that district, on September 14, 1S89, " at Navassa Island, a place

^. which then and there was under the sole and exclusive jurisdiction

jU-*^ Wof the United States, and out of the jurisdiction of any particular

^' State or district of the United States, the same being, at the time of

\the committing of the offences in the manner and form as hereinafter

iP^/stated by the persons hereinafter named, an island situated in the

. /> Caribbean Sea, and named Xavassa Island, and which was then and

tljere recognized and considered by the United States as containing

*^ a deposit of guano, within the meaning and terms of the laws of the

*/ » United States relating to such islands, and which was then and there

^ J\ recognized ami considered by the United States as appertaining to

^ » the Unit'Hl States, and whicli was also then and tliore in the i)osses-

^;J^^ sion of the United States, under the laws of the United States then

^ and there in force relating to such islands," murdered one Thomas

^
^

t X. ^'oster, by giving him three mortal blows with an axe, of which

•/A- 'hi'^liere died on the same day; and that (jtlier persons named aided

^ f,'Va.u(l abf'tted in the murder. The indictment, after charging the

uuinier in usual form, alleged that the District of Maryland was the

District of the United States into which the defendant was after-

1^/^ ' wards first brought from the Island of Xavassa.

[The opinion contains a statement of the legislation by Congress

(now embodied in K. S. §§ ooTO-oaTS) relating to the discovery and

occupation Vjy citizens of the United States of guano islands not

within the lawful jurisdiction of any other government, which pro-

vides for the extension by the President of the jurisdiction of tlie

C
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United States over islands so occupied. Documents are set outwliich

were relied on as showing that Navassa Iskuid had been recognized

and considered by the United States as appurtenant to it and in its

possession within the provisions of such legislation, and it was

claimed that the Federal court had jurisdiction to try Jones for the

act committed on that island under R. S. § 5339, providing for the

punishment of murder committed " within any fort, arsenal, dock-

yard, magazine, or in any other place or district of country under t-he

exclusive jurisdiction of the United States."]

By the law of nations, recognized by all civilized States, dominion

of new territory may be acquired by discovery and occupation, as

well as by cession or conquest ; and when citizens, or subjects of one

nation, in its name, and by its authority or with its assent, take and

hold actual, continuous, and useful possession (although only for the

purpose of carrying on a particular business, such as catching and

curing fish, or working mines) of territory unoccupied by any other

government or its citizens, the nation to which they belong may
exercise such jurisdiction and for such period as it sees fit over terri-

tory so acquired. This principle affords ample warrant for the legis-

lation of Congress concerning guano islands. Vattel, lib. 1, c. 18;

AVheaton on International Law (8th ed.), §§ 161, 165, 176, note 104;

Ilalleck on International Law, c. 6, §§ 7, 15 ; 1 Phillimore on Inter-

national Law (3d ed.), §§ 227, 229, 230, 232, 242; 1 Calvo Droit Inter-

national (4th ed.), §§ 266, 277, 300; Whiton v. Albany Ins. Co., 109

Mass. 24, 31.

Who is the sovereign, de jure or de facto, of a territory is not a

judicial, but a political question, the determination of which by the

legislative and executive departments of any government conclusively

binds the judges, as well as all other officers, citizens, and subjects of

that government. This principle has always been upheld by this

court, and has been affirmed under a great variety of circumstances.

Gelston v. Hoyt, 3 Wheat. 246, 324; United States v. Palmer,

3 Wheat. 610 ; The Divina Pastora, 4 Wheat. 52 ; Foster f. Neilson,

2 Pet. 253, 307, 309 ; Keane v. McDonough, 8 Pet. 308 ; Garcia v. Lee,

12 Pet. 511, 520; Williams v. Suffolk Ins. Co., 13 Pet. 415; United
States V. Yorba, 1 Wall. 412, 423; United States v. Lynde, 11 Wall.

632, 638. It is equally well settled in England. The Pelican, Edw.
Adm. appx. D; Taylor v. Barclay, 2 Sim. 213; Emperor of Austria

V. Day, 3 De G., F. & J. 217, 221, 233 ; Republic of Peru v. Peruvian

Guano Co., 36 Ch. D. 489, 497 ; Republic of Peru v. Dreyfus, 38 Ch.

D. 348, 356, 359.

In Williams v. Suffolk Ins. Co., in an action on a policy of insur-

ance, the following question arose in the Circuit Court, and was
brought up by a certificate of division of opinion between the judges

thereof : —
" Whether, inasmuch as the American government has insisted and

does still insist, through its regular executive authority, that the
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Falkland Islands do not constitute any part of the dominions within

tlie sovereignty of the government of Buenos Ayres, and that the

seal fishery at those islands is a trade free and lawful to the citizens

of the United States, and beyond the competency of the Buenos

Ayrean government to regulate, prohibit, or punish ; it is competent

for the Circuit Court in this cause to inquire into and ascertain by

other evidence the title of said government of Buenos Ayres to the

sovereignt}' of the said Falkland Islands, and, if such evidence satis-

fies the court, to decide against the doctrines and claims set up and

supported by the American government on this subject; or whether

the action of the American government on this subject is binding

and conclusive on this court as to whom the sovereignty of those

islands belongs." 13 Pet. 417.

This court held that the action of the executive department, on the

question to whom the sovereignty of those islands belonged, was

binding and conclusive upon the courts of the United States, saying :

" Can there be any doubt tliat when the executive branch of the gov-

ernment, which is charged with our foreign relations, shall in its

correspondence with a foreign nation assume a fact in regard to the

sovereignty of any island or country, it is conclusive on the judicial

department ? And in this view it is not material to inquire, nor is it

the province of the court to determine, whether the executive be

right or wrong. It is enough to know, that in the exercise of his

constitutional functions he has decided the question. Having done

this under the responsibilities which belong to him, it is obligatory

on the people and government of the Union." "In the present case,

as the executive in his message, and in his correspondence with the

government of Buenos Ayres, has denied the jurisdiction which it

has assumed to exercise over the Falkland Islands, the fact must be

taken and acted on by this court as thus asserted and maintained."

13 Pet. 420.

All courts of justice are bound to take judicial notice of the terri-

torial extent of the jurisdiction exercised by the government whose

laws they administer, or of its recognition or denial of the sover-

eignty of a foreign power, as appearing from the public acts of the

legislature and executive, although those acts are not formally put

in evidence, nor in accord with the jdeadings. United States /•.

Ri-ynes, How. 127; Kennett v. Chambers, 14 How. 38; lloyt v.

Kussell, 117 U. S. 401, 404; Coffee v. Grover, 123 U. S. 1; State

V. Dunwell, 3 R. I. 127; State v. Wagner, (51 Maine, 17S; Taylor v.

Barclay, and Emjieror of Austria v. Day, above cited; I Crccid. Kv.

§6.
In United States v. Reynes, upon the question whether a Spanish

grant of land in Louisiana was i)rotected, either by the treaty of

retrocession from Spain to France, or by the treaty of Paris, by which

the Territory of Louisiana was ceded to the United States, this court

held: "The treaties above mentioned, the public acts and proclama-
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tions of the Spanish and French governments, and those of their i)ub-

licly recognized agents, in carrying into effect those treaties, though
not made exhibits in this cause, are historical and notorious facts, of

which the court can take regular judicial notice, and reference to

which is implied in the investigation before us." 9 How. 147, 148.

In Kennett y. Chambers, a bill to compel specific performance of a
contract made in the United States in September, 183G, by which a

general in the Texan army agreed to convey lands in Texas, in con-

sideration of money paid him to aid in raising and equipping troops

against Mexico, was dismissed on demurrer, because the independence
of Texas, though previously declared by that State, had not then
been acknowledged by the government of the United States ; and the

court established this conclusion by referring to messages of the

President of the United States to the Senate, a letter from the Presi-

dent to the Governor of Tennessee, and a note from the Secretary of

State to the Mexican Minister, none of which were stated in the

record before the court. 14 How. 47, 48.

So in Coffee v. Grover, upon writ of error to the Supreme Court of

Florida, in a case involving a title to land, claimed under conflicting

grants from the State of Florida and the State of Georgia, and
depending upon a disputed boundary between those States, this

court ascertained the true boundary by consulting public documents,
some of which had not been given in evidence at the trial, nor

referred to in the opinion of the court below. 123 U. S. 11 et seq.

In Taylor o. Barclay, a bill in equity, based on an agreement which
it alleged had been made in 1825 by agents of " the government of

the Federal Republic of Central America, which was a sovereign and
independent State, recognized and treated as such by His IMajesty

the King of these Eealms," was dismissed on demurrer by Vice-
Chancellor Shad well, who said: "I have had communication with
the Foreign Office, and 1 am authorized to state that the Federal
Kepublic of Central America has not been recognized as an indepen-
dent government by the government of this country." " Inasmuch
as I conceive it is the duty of the judge in every court to take notice
of public matters which affect the government of this country, I con-
ceive that, notwithstanding there is this averment in the bill, I am
bound to take the fact as it really exists, not as it is averred to be."
" Nothing is taken to be true, except that which is properlv pleaded

;

and I am of opinion that, when you plead tliat which is historically
false, and which the judges are bound to take notice of as being
false, it caTinot be said you have properly pleaded, merely because it

is averred, in plain terms
; and that I must take it just" as if there

was no such averment on the record." 2 Sim. 220. 221, 223.
That case is in harmony with decisions made in the time of Lord

Coke, and in which he took part, that against an allegation of a pub-
lic act of Parliament, of which the judges oucrht to take notice, the
other party cannot plead nul tlel record^ but, if the act be misrecited,

38
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ouglit to demur in law upon it. The Prince's Case, 8 Rep. 14 u, 28 o
;

^^\)ulsey's Case, Godb. 178.

In the aseertaininent of any facts of which they are bound to take

'judicial notice, as in the decision of matters of law wliich it is tlieir

office to know, the judges may refresh their memory and inform
their conscience from such sources as they deem most trustworthy.

Gresley Eq. Ev. pt. 3, c. 1; Fremont c. United States, 17 How. 542,

557; lirown c. Piper, 91 U. S. 37, 42; State v. Wagner, 01 Maine,

178. Upon the question of the existence of a public statute, or of

the date when it took effect, they niay consult the original roll or

other official records. Spring r. Eve, 2 Mod. 240; 1 Hale's Hist.

Com. Law (5th ed.), 19-21; Gardner r. Collector, 6 Wall. 419; South
(.)ttawa If. Perkins, 94 U. S. 200, 2G7-2G9, 277 ; Post v. Supervisors,

105 U. S, GG7. As to international affairs, such as the recognition of

a foreign government, or of the diplomatic character of a person

claiming to be its representative, they may inquire of the Foreign
Office or the Dei)artment of State. Taylor v. Barclay, above quoted

;

The Cliarkieh, L K. 4 Ad. & Ec. 59, 74, 8G; Ex parte Hitz, 111 U.S.
7GG ; In re Baiz, 135 U. S. 403.

In the case at bar, the indictment alleges that the Island of

Navassa, on which the murder is charged to have been committed,

was at the time under the sole and exclusive jurisdiction of the

United States, and out of the jurisdiction of any particular State or

district of the United States, and recognized and considered by the

United States as containing a deposit of guaiio within the meaning
and terms of tlie laws of the United States relating to such islands,

and reco'^ui/.ed and considered by the United States as ap))ertaining

to the United States and in the possession of the United States under

those laws.

These allegations, indeed, if inconsistent with facts of which the

court is bound to take judicial notice, could not be treated as conclu-

sively su|)porting the verdict and judgment. Hut, on full considera-

tion of the matter, we are of opinion that those facts are quite ia

accord with the allegations of the indictment.

The power, conftMred on the Prcsichuitof the United States by sec-

tion 1 of the M't of Congress of 1K5G. to determine that a guano island

sliall l)e considered as ajipertainiug to the United States, being a

strictly executive power, affecting foreign relatinns, and the manner

in whicji hi.s determination sliall be made known not having been

prescribed by statute, there can be no doubt that it may be declared

throuub the Department of State, whose acts in this regard are in

le^ril contemftlation the acts of the President. W<dsey ?•. Chapmnn,

101 U. S. 755, 770; Kunklo v. United States, 122 W S. 5i:;, 557; 11

Opinions of Attorneys General, 397. 399.

[The action of the State Depiirtntent is then set out as showing the

asHertion by the United States of exclusive jurisdiction over tho

ialand, and the conviction in the lower court is allnnied.]
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Taney, C. J., delivered the opinion of the com
This case has arisen out of the unfortunate political differences

which agitated the people of Rhode Island in 1841 and 1842.

It is an action of trespass brought by Martin Luther, the plaintiff

in error, against Luther M. Borden and others, the defendants, in the

Circuit Court of the United States for the District of Khode Island,

for breaking and entering the plaintiif's house. The defendants

justify upon the ground that large numbers of men were assembled

in different parts of the State for the purpose of overthrowing the

government by military force, and were actually levying war upon
the State ; that, in order to defend itself from this insurrection, the

State was declared by competent authority to be under luartial lawj:

that the plaintiff was engaged in the insurrection ; and that the

defendants, being in the military service of the State, by command
of their superior officer, broke and entered the house and searched

the rooms for the plaintiff, who was supposed to be there concealed,

in order to arrest him, doing as little damage as possible. The
plaintiff replied, that the trespass was committed by the defendants

of their own proper wrong, and without any such cause ; and upon
the issue joined on this replication, the parties proceeded to trial.

The evidence, offered by the plaintiff and the defendants, is

stated at large in the record; and the questions decided by the

Circuit Court, and brought up by the writ of error, are not such as

commonly arise in an action of trespass. The existence and author-

ity of the government, under which the defendants acted, was
called in question ; and the plaintiff insists, that, before the acts

complained of were committed, that govei-nment had been displaced

and annulled by the people of Rhode Island, and that the plaintiff

Avas engaged in supporting the lawful authority of the State, and
the defendants themselves were in arms against it.

This is a new question in this court, and certainly a very grave

one ; and at the time when the trespass is alleged to have been
committed, it had produced a general and painful excitement in the

State, and threatened to end in bloodshed and civil war.

The evidence shows that the defendants, in breaking into the
plaintiff's house and endeavoring to arrest him, as stated in the

pleadings, acted under the authority of the government which was
established in Rhode Island at the time of the Declaration of Inde-

pendence, and which is usually called the charter government. For
when the separation from England took place, Rhode Island did not,

like the other States, adopt a new constitution, but continued the
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form of government established by the charter of Charles II. in

1063; making only such alterations, by acts of the legislature, as

were necessary to adapt it to their condition and rights as an

independent State. It was under this form of government that

Rhode Island united with the other States in the Declaration of

Independence, and afterwards ratified the Constitution of the United

States and became a member of this Union ; and it continued to be

tiie established and unquestioned government of the State until the

ditticulties took place which have given rise to this action.

In this form of government, no mode of proceeding was pointed

out by which amendments might be made. It authorized the legis-

lature to prescribe the qualification of voters, and in the exercise of

this power the right of suffrage was confined to freeholders, until the

adoption of the constitution of 1843.

For some years previous to the disturbances of which we are now

speaking, many of the citizens became dissatisfied with the charter

government, and particularly with the restriction upon the right of

suffrage. Memorials were addressed to the legislature upon this

subject, urging the justice and necessity of a more liberal and

extended rule. But they failed to produce the desired effect. And
thereupon meetings were held and associations formed by those who

•were in favor of a more extended right of suffrage, wliich finally

resulted in the election of a convention to form a new constitution

to be submitted to the people for their adoption or rejection. This

convention was not authorized by any law of the existing govern-

ment. It was elected at voluntary meetings, and by those citizens

only who favoreil this plan of reform ; those who were opposed to it,

or opposed t(j the mainier in which it was proposed to be accomplislied,

taking no part in the proceedings. The persons chosen as above

mentioned, came together and framed a constitution, by which tlie

right of suffrage was extended to every male citizen of twenty-one

years of age, who had resided in the State for one year, and in the

town in whicli he offered to vote, for six months, next preceding the

election. The convention also jjrescribed the manner in wliicli this

constitution should be submitted to tlie decision of the people
;
per-

mitting every one to vote on that question wlio was an American

citizen, twenty-one years old. and who had a permanent residence or

home in tlie State, and directing the votes to be returned to the

convention.

Upon the return ol the votes, the convention declared that the

constitution was adopted and ratified by a majority of the jieople of

the State, and was the paramount law and constitution of Mhode

Lsland. And it communicated this decision to the governor under

the charter government, for tlie purpose of being laid before the

legi.slaturc; and directed elections to be hehl for a governor, members

of the legislature, and other officers under the new constitution.

These elections accordingly took place, and the governor, lieutenant-
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governor, secretary of state, and senators and representatives thus

appointed, assembled at the city of Providence on May 3, 1842, and
immediately proceeded to organize tlie new government, by ajipoint-

ing the officers and passing the laws necessary for that purpose.

Tlie charter governjnent did not, however, admit the validity of

these proceedings, nor acquiesce in them. On the contrary, in Jan-
uary, 1842, when this new constitution was communicated to the

governor, and by him laid before the legislature, it passed resolutions

declaring all acts done for the purpose of imposing that constitution

upon the State to be an assumption of the powers of government,
in violation of the rights of the existing government and of the

people at large ; and tliat it would maintain its authority and defend
the legal and constitutional rights of the people.

In adopting this measure, as well as in all others taken by the

charter government to assert its authority, it was supported by a
large number of the citizens of the State, claiming to be a majority,

who regarded the proceedings of the adverse party as unlawful and
disorganizing, and maintained that, as the existing government had
been established by the people of the State, no convention to frame
a ncAv constitution could be called without its sanction ; and that the
times and places of taking the votes, and the officers to receive them,
and the qualification of tlie voters, must be previously regulated and
appointed by law.

But notwithstanding the determination of the charter government,
and of those who adhered to it, to maintain its authority, Thomas
W. Dorr, who had been elected governor under the new constitution,

prepared to assert the authority of that government by force, and
many citizens assembled in arms to support him. The charter gov-
ernment thereupon passed an act declaring the State under martial
law, and at the same time proceeded to call out the militia, to repel
the threatened attack, and to subdue those who were engaged in it.

In this state of the contest, the house of the plaintiff, who was en-
gaged in supporting the authority of the new government, was broken
and entered in order to arrest him. The defendants were, at the
time, in the military service of the old government, and in arms to
support its authority.

It appears, also, that the charter government, at its session of
January, 1842, took measures to call a convention to revise the
existing form of government ; and after various proceedings, which it

is not material to state, a new constitution was formed by a conven-
tion elected under the authority of the charter government, and
afterwards adopted and ratified by the people ; the times and places
at which the votes were to be given, the persons who were to receive
and return them, and the qualification of the voters, having all been
previously authorized and provided for by law passed by the charter
government. This new government went into operation in May,
1843, at which time the old government formally surrendered all its
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powers ; and this constitution has continued ever since to be the

admitted and establislied government of Rhode Ishuid.

The difficulties with the government, of which Mr. Dorr was the

head, were soon over. They had ceased before the constitution was

framed by the convention elected by the authority of the charter

government. For after an unsuccessful attempt made by ^Ir. Dorr,

m May, 1842, at the head of a military force, to get possession of

the State arsenal at Providence, in which he was repulsed, and an

assemblage of some hundreds of armed men under his command at

Chepatchet in the June following, which dispersed upon the approach

of the troops of the old government, no further effort was made to

establish it ; and until the constitution of 1843 went into operation,

the charter government continued to assert its authority and exercise

its powers, and to enforce obedience, throughout the State, arresting

and imprisoning, and punishing, in its judicial tribunals, those who

had appeared in arms against it.

We do not understand, from the argument, that the constitution,

under which the plaintiff acted, is supposed to have been in force

after the constitution of May, 1843, went into operation. The con-

test is confined to the year preceding. The plaintiff contends that

the charter government was displaced, and ceased to have any lawful

power", after the organization, in iSIay, 1S4L*, of the government which

he supported ; and although that government never was able to exer-

cise any authority in the State, nor to command obedience to its

laws or to its officers, yet he insists that it was the lawful and estab-

lished government, upon the ground that it was ratilied by a large

niajority of the male people of the State of the age of twenty-one

and upwards, and also by a majority of those who were entitled to

vote for general officers under the then existing laws of the State.

Tlie fart that it was so ratified was not admitted ;
and at the trial in

the Circuit Court he offered to prove it by the i)roduction of the

original ballots, and the original registers of the persons voting,

verified by the oaths of the several moderators and clerks of the

meetings, and by the testimony of all the persons so voting, an<l by

the said constitution ; and also offered in evidence, for the same

purpose, that part of the census of the United States for the year

1840 which applies to Rhode Island; and a certificate of the secre-

tary of state of tlie charter government, showing the number of

votes polled by the freemen of the State for the ten years then last

past.

The Circuit Court rejected tliis evidence, and instrneted the jury

that the charter government and laws under which the defendants

aeted were, at the time the trespass is alleged to have Iwen com-

milted, in full force and effect as tlie forni of government and para-

mount law of the State, and constituted a justification (.f the acts of

the defendants as set forth in tlieir pleas.

It is this opinion of tljo Circuit Court that we are now called upon
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to review. It is set forth more at large in the exception, but is in

substance as above stated ; and the question presented is certainly a

very serious one. For, if this court is authorized to enter upon this

inquiry as proposed by the plaintiff, and it should be decided that

the charter government had no legal existence during the period of

time above mentioned, if it had been annulled by the adoption of the

opposing government, then the laws passed by its legislature during

that time were nullities ; its taxes wrongfully collected ; its salaries

and compensation to its oilicers illegally paid ; its public accounts

improperly settled; and the jugments and sentences of its courts in

civil and criminal cases null and void, and the officers who carried

their decisions into operation answerable as trespassers, if not in

some cases as criminals.

When the decision of this court might lead to such results, it be-

comes its duty to examine very carefully its own powers before it

undertakes to exercise jurisdiction.

Certainly, the question which the plaintiff proposed to raise by the

testimony he offered has not heretofore been recognized as a judicial

one in any of the State courts. In forming the constitutions of

the different States, after the Declaration of Independence, and in the

various changes and alterations which have since been made, the

political department has always determined whether the proposed

constitution or amendment was ratified or not by the people of the

State, and the judicial power has followed its decision. In Rhode

Island, the question has been directly decided. Prosecutions were

there instituted against some of the persons who had been active in

the forcible opposition to the old government. And in more than

one of the cases evidence was offered on the part of the defence sim-

ilar to the testimony offered in the Circuit Court, and for the same

purpose ; that is, for the purpose of showing that the proposed con-

stitution had been adopted by the people of Rhode Island, and had,

therefore, become the established government, and consequently that

the parties accused were doing nothing more than their duty in en-

deavoring to support it.

But the courts uniformly held that the inquiry proposed to be

made belonged to the political power and not to the judicial; that it

rested with the political power to decide whether the charter gov-

ernment had been displaced or not; and when that decision was

made, the judicial department would be bound to take notice of it as

the paramount law of the State, witliout the aid of oral evidence or

the examination of witnesses ; that, according to the laws and insti-

tutions of Rhode Island, no such change had been recognized by the

political power ; and that the charter government was the lawful and

established government of the State during the period in contest,

and that those who were in arms against it were insurgents, and

liable to punishment. This doctrine is clearly and forcibly stated in

the opinion of the Supreme Court of the State in the trial of Thomas
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"W. Dorr, who was tlie governor elected under the opposing constitu-

tion, and licaded the armed force which endeavored to maintain its

authority.

Indeed we do not see how the question couki be tried and judi-

cially decided in a S>tate court. Judicial power presupposes an estab-

lished government capable of enacting laws and enforcing their

execution, and of appointing judges to expound and adminster them.
The acceptance of the judicial ottice is a recognition of the authority

of the government from wliich it is derived. And if tlie authority

of that government is annulled and overthrown, the power of its

courts and other othcers is annulled with it. And if a State court

should enter upon the inquiry proposed in this case, and should come
to the conclusion that the government under which it acted had been
put aside and displaced by an opposing government, it would cease

to be a court, and be incapable of pronouncing a judicial decision

upon the question it undertook to try. If it decides at all as a court,

it necessarily affirms the existence and authority of the government
under which it is exercising judicial power.

It is worthy of remark, however, when we are referring to the

authority of State decisions, that the trial of Thomas W. Dorr took

place after the constitution of 1843 went into operation. The judges

who decided that case held their authority under that constitution
;

and it is admitted on all hands that it was adopted by the people of

the State, and is tlie lawful and established governnient. It is the

decision, therefore, of a State court, whose judicial authority to de-

cide upon the constitution and laws of Khode Island is not ques-

tioned by either party to this controversy, although the government
under which it acted was framed and adopted under the sanction

and laws of the charter governnu'nt.

The point, tiien, raised here has been already decided by the courts

of Rhode Island. The question relates, altogether, to the constitu-

tion and laws of that State; and the well-settled rule in this court

is, that the courts of the United States adopt and follow tlio deci-

sions of the State courts in questions which concern merely the con-

stitution and laws of the State.

Upon wliat ground could the Circuit Court of the United States,

which tried this case, have departed from this rule, anrl disregariled

and overruled the decisions of the courts of Khodi,' Island ? Un-
doul)tedly the courts of tiie United States liave certain pcnvers under

the Constitution and laws of the United States wliich do not belong

to the State courts. Hut the power of determining that a State gov-

ornment has been lawfully establislu'd, which the* courts of the State

disown and rej)udiate, is not one of them. Upon such a (piesiion

tin* courts of the United States are bound to follow the decisions

of tlie State tribunals, and must therefore regard th(! charter govern-

ment as the lawful and established government during the time of

this contest.
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Besides, if the Circuit Court had entered upon this inquiry, by
wliat rule could it have determined the qualitication of voters upon
the adoption or rejection of the proposed constitution, unless there

was some previous law of the State to guide it? It is the province

of a court to exi)ound the law, not to make it. And certainly it is

no part of the judicial functions of any court of the United States to

prescribe the qualitication of voters in a State, giving the right to

those to whom it is denied by the written and established constitu-

tion and laws of the State, or taking it away from those to whom it

is given; nor has it the right to determine what political privileges

the citizens of a State are entitled to, unless there is an established

constitution or law to govern its decision.

And if the then existing law of Rhode Island, which confined the

right of suffrage to freeholders, is to govern, and this question is to

be tried by that rule, how could the majority have been ascertained

by legal evidence, such as a court of justice might lawfully receive ?

The written returns of the moderators and clerks of mere voluntary
meetings, verified by affidavit, certainly would not be admissible

;

nor their opinions or judgments as to the freehold qualification of the

persons who voted. The law requires actual knowledge in the wit-

ness of the fact to which he testifies in a court of justice. How,
then, could the majority of freeholders have been determined iu a
judicial proceeding.

The court had not the power to order a census of the freeholders
to be taken ; nor would the census of the United States of 1840 be
any evidence of the number of freeholders in the State in 1842.
Nor could the court appoint persons to examine and determine
whether every person who had voted possessed the freehold qualifi-

cation which the law then required. In the nature of things, the
Circuit Court could not know the name and residence of every citizen
and bring him before the court to be examined. And if this were
attempted, where would such an inquiry have terminated ? And
how long must the people of Rhode Island have waited to learn
from this court under what form of government they were living
during the year in controversy ?

But this is not all. The question as to the majority is a question
of fact. It depends upon the testimony of witnesses, and if the
testimony offered by the plaintiff had been received, the defendants
had the right to offer evidence to rebut it; and there might, and
probably would, have been conflicting testimony as to the number
of voters in the State, and as to the legal qualifications of many of
the individuals who had voted. The decision would, therefore, have
depended upon the relative credibility of witnesses, and the weight
of testimony

; and as the case before the Circuit Court was an action
at common law, the question of fact, according to the Seventh Amend-
ment to the Constitution of the United States, must have been tried
by the jury. In one case a jury might find that the constitution
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which the plaintiff supported was adopted by a majority of the

citizens of the State, or of the voters entitled to vote by the existing

law. Another jury in another case might find otherwise. And as a

verdict is not evidence in a suit between different parties, if the

courts of the United States have the jurisdiction contendeil for by

the plaintiff, the question whether the acts done under the charter

government during the period in contest are valid or not, must

always remain unsettled and open to dispute. The authority and

security of the State governments do not rest on such unstable

foundations.

Moreover, the Constitution of the United States, as far as it has

provided for an emergency of this kind, and authorized the general

•rovernment to interfere in the domestic concerns of a State, has

treate<l the subject as political in its nature, and placed the power in

the hands of that department.

The fourth section of the fourth article of the Constitution of the

United States provides tliat the United States shall guarantee to-

every State in the Union a republican form of government, and sliall

protect each of them against invasion ; and on the application of

the legislature or of the executive (when the legislature cannot be

convened) against domestic violence.

Under this article of the Constitution it rests with Congress to

decide what government is the established one in a State. For as

the United States guarantee to each State a republican government,

Congress must necessarily decide what government is established in

tlie State before it can determine whether it is republican or not.

And when the senators and representatives of a State are admitted

into the councils of the Union, the authority of the government

under which they are appointed, as well as its rejniblican character,

is recognized by the proper constitutional authority. And its deci-

sion is binding on every other department of the government, and

cotild not be questioned in a judicial tribunal. It is true that the

contest in this case did not last long enough to bring the matter to

this issue ; and as no senators or representatives were elected under

the authority of the government of which Mr. Dorr was the head.

Congress was not called upon to decide the controversy. Yet the

right to decide was jdaced there, and not in the courts.

So, too, as relates to tlie clause in the above-mentioned article of

the Constitution, providing for cases of dojnestic violence. It rested

witlj Congress, too, to determine upon tlie means proper to be

adopted to fulfil this guarantee. They miglit, if they had deemed

it most advisable to do so, have placed it in tlie power of a court to

decide when the contingency had happened which re«piired the

Federal government to interfere, lint Congress thought otlierwise,

and no doubt wisely ; and by the act of February 2S, 1705, ])rovided,

tliat, " in case of an insurrection in any State against the government

thereof, it shall be lawful for the President of the United States, on
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application of the legislature of such State or of the executive, when
the legishiture cannot be convened, to call forth such number of the

militia of any other State or States, as may be applied for, as he may
judge sufficient to suppress such insurrection."

By this act, the power of deciding whether the exigency had arisen

upon which the government of the United States is bound to inter-

fere, is given to the President. He is to act upon the application of

the legislature, or of the executive, and consequently he must deter-

mine what body of men constitute the legislature, and who is the

governor, before he can act. The fact that both parties claim the

right to the government cannot alter the case, for both cannot be
entitled to it. If there is an armed conflict, like the one of which
we are speaking, it is a case of domestic violence, and one of the

parties must be in insurrection against the lawful government. And
the President must, of necessity, decide which is the government,

and which party is unlawfully arrayed against it, before he can per-

form the duty imposed upon him by the act of Congress.

After the President has acted and called out the militia, is a Circuit

Court of the United States authorized to inquire whether his decision

was right ? Could the court, while the parties were actually con-

tending in arms for the possession of the government, call witnesses
before it, and inquire which party represented a majority of the
people ? If it could, then it would become the duty of the court
(provided it came to the conclusion that the President had decided
incorrectly) to discharge those who were arrested or detained by the
troops in the service of the United States, or the government which
the President was endeavoring to maintain. If the judicial power
extends so far, the guarantee contained in the Constitution of the
United States is a guarantee of anarchy, and not of order. Yet
if this right does not reside in the courts, when the conflict is

raging — if the judicial power is, at that time, bound to follow the
decision of the political, it must be equally bound when the contest
is over. It cannot, when peace is restored, punish as offences and
crimes the acts which it before recognized, and was bound to recog-
nize, as lawful.

It is true that in this case the militia were not called out by the
President. But upon the application of the governor under the
charter government, the President recognized him as the executive
power of the State, and took measures to call out the militia to sup-
port his authority, if it should be found necessary for the general
government to interfere

; and it is admitted in the argument that it

was the knowledge of this decision that put an end to the armed
opposition to the charter government, and prevented any further
efforts to establish by force the proposed constitution. The inter-

ference of the President, therefore, by announcing his determination,
was as effectual as if the militia had been assembled under his

orders. And it should be equally authoritative. For certainly no
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court of the United States, with a knowledge of this decision, would

have been justified in recognizing the opposing party as the lawful

government, or in treating as wrongdoers or insurgents the officers

of tlie government which the President had recognizt'd, and was pre-

pared to su[)port by an armed force. In the case of foreign nations,

the government acknowledged by the President is always recognized

in the courts of justice. And this principle has been applied by the

act of Congress to the sovereign Stuti'S of the Union.

It is said that this p<nver in the President is dangerous to liberty,

and may be abused. All power may be abused if placed in unworthy

hands. But it would be difficult, we think, to point out any other

hands in which this power would be more safe, and at the same time

equally effectual. When citizens of the same State are in arms

against each other, and the constituted authorities unable to execute

tlie laws, the interposition of the United States must be promjit, or

it is of little value. The ordinary course of proceedings in courts of

justice would be utterly unfit for the crisis. And the elevated office

of tlie President, chosen as lie is by the people of the United States,

and the high responsibility he could not fail to feel when acting in a

case of so much moment, appear to furnish as strong safeguards

against a wilful abuse of power as hunian prudence and foresight

could well provide. At all events, it is conferred upon him by tlie

Constitution and laws of the United States, and must, therefore, be

respected and enforced in its judicial tribunals.

A question very similar to this arose in the case of Martin v. Mott,

12 Wiieat. 29-31. The first clause of the first section of the act of

iM'bruary 2H,1705, of which we have been speaking, authorizes the

I'resident to call out the militia to repel invasion. It is the second

clause in the same section which authorizes the call to suppress an

insurrection against a State governnu-nt. The power given to tlie

President in each case is the same, with this difference only, that it

cannot be exercised by him in the latter case, except upon the appli-

cation of the legislature or executive of the State. The case above

mentioned arose out of a call made by the President, by virtue

of the power conferred by the first clause ; and the court said

that ''whenever a statute gives a discretionary power to any person,

to be exercised by him upon his own opinion of certain facts, it is a

sound rule of construction that the statute constitutes liim the sole

and exclusive judge of the existence of those facts." The grounds

UjMjn which that opinion is maintained are set forth in the report,

and, we think, are conclusive. The same prin(!i]ile applies to the

case now before tlie court. Undoubtedly, if the President, in

exercising this power, shall fall into error, or invade the rights of the

I^eople of the State, it would be in the power of Congress to apply

thf ])roper remedy. Btit the courts must ailministcr the law as they

find It.

The remaining question is, whether the defendants, acting under
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military orders issued under the authority of the government, were

justified in breaking and entering the plaintiff's house. In relation

to the act of the legislature declaring martial law, it is not necessary

in the case before us to inquire to what extent, nor under what cir-

cumstances, that power may be exercised by a State. Unquestion-

ably, a military government, established as the permanent government

of the State, would not be a republican government, and it would be

the duty of Congress to overthrow it. But the law of Rhode Island

evidently contemplated no such government. It was intended merely

for the crisis, and to meet the peril in which the existing government

was placed by the armed resistance to its authority. It was so un-

derstood and construed by the State authorities. And, unquestion-

ably, a State may use its military power to put down an armed

insurrection, too strong to be controlled by the civil authority. The
power is essential to the existence of every government, essential to

the preservation of order and fi"ee institutions, and is as necessary to

the States of this Union, as to any other government. The State

itself must determine what degree of force the crisis demands. And
if the government of Rhode Island deemed the armed opposition so

formidable, and so ramified throughout the State as to require the

use of its military force and the declaration of martial law, we see no
ground upon which this court can question its authority. It was a

state of war, and the established government resorted to the rights

and usages of war to maintain itself, and to overcome the unlawful

opposition. And in that state of things the officers engaged in its

military service might lawfully arrest any one, who, from the infor-

mation before them, they had reasonable grounds to believe was
engaged in the insurrection ; and might order a house to be forcibly

entered and searched, when there were reasonable grounds for sup-

posing he might be there concealed. Without the power to do this,

martial law and the military array of the government would be mere
parade, and rather encourage attack than repel it. No more force,

however, can be used than is necessary to accomplish the object.

And if the power is exercised for the purposes of oppression, or any
injury wilfully done to i)erson or property, the party by whom, or

by whose order, it is committed, would undoubtedly be answerable.

We forbear to remark upon the cases referred to in the argument,
in relation to the commissions anciently issued by the kings of Eng-
land to commissioners, to proceed against certain descriptions of per-

sons in certain places by the law martial. These commissions were
issued by the king at his pleasure, without the concurrence or author-

ity of Parliament, and were often abused for the most despotic and
oppressive purposes. They were used before the regal power of

England was well defined, and were finally abolished and prohibited

by the petition of right in the reign of Charles I. But they bear no
analogy in any respect to the declaration of martial law by the legis-

lative authority of the State, made for the purposes of self-defence,
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when assailed by an armed force; and the eases and commentaries

couceruing these commissious cauuut, therefore, intiueuce the con-

struction of the Khode Island law, nor furnish any test of the law-

fulness of the authority exercised by the government.

L'pon the whole, we see no reason for disturbing the judgment of

the Circuit Court. The admission of evidence to prove that the char-

ter government was the established government of the State, was an
irregularity, but is not material to the judgment. A Circuit Court of

the L'nited States, sitting in Khode Island, is presumed to know the

constitution and law of the State. And in order to make up its

opinion upon that subject, it seeks information from any authentic

and available source, without waiting for the formal introduction of

testimony to prove it, and without confining itself to the proofs

which the parties may offer. But tliis error of the Circuit Court does

not affect the result. For whether this evidence was or was not

received, the Circuit Court, for the reasons hereinbefore stated, was

bound to recognize that government as the paramount and established

autlioiity of the State.

•Much of the argument on the part of the plaintiff turned upon

political rights and political questions, upon which the court has

been urged to express an opinion. We decline doing so. The high

power has been conferred on this court, of jjassing judgment upon

tlie acts of the State sovereignties, and of the legislative and execu-

tive branches of the Federal government, and of determining

whether they are beyond the limits of power marked out for them

respectively by the Constitution of the United States. This tri-

bunal, therefore, should be the last to overstep the boundaries which

limit its own jurisdiction. And while it should alwiiys be ready to

meet any question confided to it by the Constitution, it is equally its

duty not to jiass beyond its approjjriate sphere of action, and to take

care not to involve itself in discussions which properly belong to

other forums. No one, we believe, has ever doubted the projxisitiou

that, according to the institutions of this country, the soveri'ignty in

every State resides in the people of the State, and that they may
alter and change their form of government at their own pleasure.

liut whether they have changed it or not, by abolishing an old

government, and establisliing a m-w one in its place, is a (pu'stion to

be settled by tlie politi(;al power. And when tliat power has decided,

the courts are bound to take notice of its decision, and to follow it.

The judgment of the Circuit Court must, therefore, be allirnied.^

' Mil. .fiHTKK WooDBi'nv (Iclivorffl n ili.iHontiiiR opinion.

In tin' COM*' <if (JKoiuiiA i: Stanton, Wall. :>() (IHf.T). in wliicli it \viu» houkIiI to

retrain <lcf<Mi(lnnt iw .Sorrotftry of Wnr from i-uinrnuff tin- Hocnnslrnciiiin .AfUi

Hliirli it w;u« ilisirKfiii would n>Hult in llu> ilc-nf nn-lion nml ovcrtlirow of tin- oxittling

povernnifnl of tho .Stale, Mic. JiSTlfK .Nklbo.n, n-nili'rin^ tlif opinion of tin- court,

Utusn tliin l:in^u<i(;c :
—

"'i'hixt tlwuc nmttprn. Im)IIi ft* dtftled in tlie lio.ly of the l.iil ftinl in lli" pr.iyirs for

relief, call for the judgmout of the court uj»ou political iiu«siionn, luid ujiou rif^lits,
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Section IV. — Appointment and Removal of Officers.

UNITED STATES v. GERMAINE.

99 United States, 508. 1878.

Mr. Justice Miller delivered the opinion of the court.

The defendant was appointed by the Commissioner of I'ensions to

act as surgeon, under the act of March 3, 1873,' the third section of

which is thus stated in the Revised Statutes as sect. 4777 :
—

"That the Commissioner of Pensions be, and he is hereby, empow-
ered to appoint, at his discretion, civil surgeons to make the periodi-

cal examination of pensioners which are or may be required by law,

and to examine applicants for pension, where he shall deem an exam-

ination by a surgeon appointed by him necessary ; and the fee for

such examinations, and the requisite certificates thereof in duplicate,

including postage on such as are transmitted to pension agents, shall

be two dollars, ivhicli shall he paid by the agent for i:)aying pensions

in the district within which the pensioner or claimant resides, out of

any money appropriated for the payment of pensions, under such

regulations as the Commissioner of Pensions may prescribe."

He was indicted in the district of Maine for extortion in taking

fees from pensioners to which he was not entitled. The law under

which he was indicted is thus set forth in sect. 12 of the act of 1825

(4 Stat. 118) :
—

not of persons or property, but of a political character, will hardly be denied. For the

rigiits for the protection of which our authority is invoked are the rights of sov-

ereignty, of j)olitical jurisdiction, of government, of corporate existence as a State,

with all its constitutional powers and ])rivileges. No case of private rights or private

property infringed, or in danger of actual or threatened infringement, is presented by

the bill, in a judicial form, for the judgment of tlie court.

" It is true tlie bill, in setting forth tiie political rights of the State, and of its

people to be protected, among otiier matters, avers, tliat Georgia owns certain real

estate and buildings therein, State capitol, and executive mansion, and other real and
personal property ; and that putting the acts of Congress into execution, and destroy-

ing the State, wouM deprive it of the possession and enjoyment of its property. But
it is ap])arent that this reference to property, and statement concerning it, are only by
way of showing one (jf tl)e grievances resulting from the threatened destruction of tlie

State, and in aggravation of it, not as a specific ground of relief. Tliis matter of

property is neither stated as an independent ground, nor is it noticed at all in the

prayers for relief. Indeed the case, as made in the bill, would have stopped far short

of the relief sought by the State, and its main purjxjse and design given up, by re-

straining its remedial effect simply to the protection of the title and possession of its

property. Such relief would have called for a very different bill from the one

before us."

The determination of a State boundary is not, however, a political question in this

sense, and may be made by the courts. See U. S. v. Texas, 142 U. S. 621, infra, p 676.
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"Every officer of the United States wlio is guilty of extortion

under color of his office shall be punished by a tine of nut more than

Sr»UO, or by ini prison nu-nt not more than one year, according to the

aggravation of his offence."

The indictment being remitted into the Circuit Court, the judges

of that court have certified a division of opinion upon the questions

whether such appointment made defendant an officer of the United

States within the meaning of the above act, and whetlier upon de-

murrer to tlie indictment judgment should be rendered for the United

States or for defendant.

The counsel for defendant insists that art. 2, sect. 2, of the Consti-

tution, prescribing how officers of the United States shall be appointed,

is decisive of the case before us. It declares that " the Tresident

shall nominate, and by and with the advice and consent of tlie Sen-

ate shall appoint, ambassadors, other public ministers and consuls,

judges of the Supreme Court, and all other officers of the United

Statfp, wliose appointments are not herein otherwise provided for and

which shall be established by law. lUit the Congress may, by law,

ve.st the appointment of such inferior officers as tliey may think

prop?r, in the President alone, in ::he courts of law, or in the heads

of ilepartments."

The argument is that provision is here made for the appointment

of nil officers of the United States, and that defendant, not being ap-

pointed in either of the modes here mentioned, is not an officer, though

he may be an agent or employee working for the government and paid

bv it, as nine-tenths of the persons rendering service to the govern-

ment undoubtedly are, without tliereby becoming its ollicers.

The Constitution for purposes of appointment very clearly divides

all its officers into two classes. The primaiy class requires a nomi-

nation by the President and confirmation by the Senate. But fore-

seeing tiiat when offices became numerous, and sudden removals

necessary, tliis mode miglit be inconvenient, it was provided that, in

regard to offices inferior to those specially mentioned, Congress miglit

bv law vest their appointment in the President alone, in ti»e courts

of law, or in the heads of departments. Tliat all persons who can be

said to hold an offiee under the government about to be establislied

under tlie Constitution were intended to b(! inciluded within one or

the other of thes<! uiodes of appointment there ean be but little doubt.

This. Constitution is the suprenn- law of the hunl, aiui no act of Con-

gress is of any validity whieli does not rest on authority conl'tMn'tl by

that instruHHMjt. It is, therefore, not to be supposed that Congress,

when enacting a criminal law for the punishment of officers of the

Ignited States, intended to punish any one not appointe.l in one of

those modes. If the punishment were designed for others than offi-

cers as defined l)y the Constitution, words to that elTeet would be

used, a-s servant, agent, person in tile service or employment of the

government ; and this has been done where it was so intend.'d, us in
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the sixteenth section of the act of 1846, concerning embezzlement,

by which any officer or agent of the United States and all persons

participating in the act, are made liable. 9 Stat. 59.

As the defendant here was not appointed by the President or by a

court of law, it remains to inquire if the Commissioner of Pensions,

by whom he was appointed, is the head of a department, within the

meaning of tlie Constitution, as is argued b}'^ the counsel for plaintiffs.

That instrument was intended to inaugurate a new system of gov-

ernment, and the departments to which it referred were not then in

existence. The clause we have cited is to be found in the article

relating to the executive, and the word as there used has reference

to the subdivision of the power of the executive into departments,

for the more convenient exercise of that power. One of the defini-

tions of the word given by Worcester is, " a part or division of the

executive government, as the Department of State, or of the Treas-

ury." Congress recognized this in the act creating these subdivisions

of the executive branch by giving to each of them the name of a de-

partment. Here we have the Secretary of State, who is by law the

head of the Department of State, the Departments of War, Interior,

Treasury, &c. And by one of the latest of these statutes reorganiz-

ing the Attorney-General's office and placing it on the basis of the

others, it is called the Department of Justice. The association of the

words " heads of departments " with the President and the courts of

law strongly implies that something different is meant from the in-

ferior commissioners and bureau officei-s, who are themselves the

mere aids and subordinates of the heads of the departments. Such,

also, has been the practice, for it is very well understood that the

appointments of the thousands of clerks in the Departments of

the Treasury, Interior, and the others, are made by the heads of

those departments, and not by the heads of the bureaus in those

departments.

So in this same section of the Constitution it is said that the

President may require the opinion in writing of the principal officer

in each of the executive departments relating to the duties of their

respective offices.

The word ''department," in both these instances, clearly means
the same thing, and the principal officer in the one case is the

equivalent of the head of department in the other.

While it has been the custom of the President to require these

opinions from the Secretaries of State, the Treasury, of War, Navy,

&c., and his consultation with them as members of his cabinet has

been habitual, we are not aware of any instance in which such

written opinion has been officially required of the head of any of the

bureaus, or of any commissioner or auditor in these departments.

The case of U. S. t>. Hartwell (G Wall. 385) is not, as supposed, in

conflict with these views. It is clearly stated and relied on in the

opinion that Ilartwell's appointment was approved by the Assistant
39
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Secretary of the Treasury as acting head of that department, and he

was, therefore, an otticer of the United States.

If we look to the nature of defendant's employment, we think it

equally clear that he is not an officer. In that ease the court said,

tlie term embraces, the ideas of tenure, duration, emolument, and
duties, and that the latter were continuing and permanent, not

occasional or temporary. In the case before us, the duties are not

continuing and pernuuient, and they are occasional and intermittent.

Tiie surgeon is only to act when called on by the Commissioner of

Pensions in some special case, as when some pensioner or claimant

of a pension presents himself for examination. He may make fifty

of these examinations in a year, or none. He is required to keep no

place of business for the public use. He gives no bond and takes no

oath, unless by some order of the Commissioner of Pensions of which
we are not advised.

No regular appropriation is made to pay his compensation, which
is two dollars for every certificate of examination, but it is paid out

of money appropriated for paying pensions in his district, under reg-

ulations to be prescribed by the commissioner. He is but an agent

of the commissioner, ai)pointed by him, and removable by him at his

pleasure, to procure information needed to aid in the performance of

his own official duties. He may appoint one or a dozen persons to do

the same thing. The compensation ma}' amount to five dollars or

five hundred dollars per annum. There is no penalty for his absence

from duty or refusal to perform, except his loss of the fee in the

given case. If Congress had passed a law requiring the commissioner

to appoint a man to furnish each agency with fuel at a price per ton

fixed by law high enough to secure the delivery of the coal, he would

have as much claim to be an officer of the United States as the

surgeons appointed under this statute.

We answer that the defendant is not an ollicor of the Ignited

States, and tliat judgment on the demurrer must be entered in his

favor. Let it be so certified to the Circuit Court.

IILAKK r. UMTKI) STATKS.

103 United St.itcH, '_'27. ISSO.

[Tjii.h suit was instituted in tlie Court (jf Claims ])y I'.lake to

recover salary claimed to bo du«' him as post chaj)lain. A coniinuni-

cation by liim to the Secretary of War had been treated and ac-

Cfptcd as a resignation, and one fWmoro ha<l l)eeu appointed to the

position l)y the I'resident and confirmed by tin- Semite, and had
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thereafter performed tlie duties of the office and received the saLary

therefor. It was afterwards found by the President tliat Blake was

insane at the time he wrote his resignation, and on liis recovery he

was reappointed to a simiLar position, but his claim for salary iu the

mean time was left for adjudication in the Court of Claims, where it

was dismissed, and Blake appeals]

Mr. Justice IIaulan delivered the opinion of the court.

The claim is placed upon the ground that before, at the date of,

and subsequent to, the letter addressed to the Secretary of War, which

was treated as his resignation, he was insane in a sense that rendered

him irresponsible for his acts, and consequently that his supposed

resignation was inoperative and did not have the effect to vacate his

office. Did the appointment of Gilraore, by and with the advice and

consent of the Senate, to the post-chaplaincy held by Blake, operate,

proprio vigore, to discharge the latter from the service, and invest the

former with the rights and privileges belonging to that office ? If

this question be answered in the affirmative, it will not be necessary

to inquire whether Blake was, at the date of the letter of Dec. 24,

1868, in such condition of mind as to enable him to perform, in a

legal sense, the act of resigning his office ; or, whether the acceptance

of his resignation, followed by the appointment of his successor, by

the President, by and with the advice and consent of the Senate, is

not, in view of the relations of the several departments of the

government to each other, conclusive, in this collateral proceeding, as

to the fact of a valid effectual resignation.

From the organization of the government under the present Con-

stitution, to the commencement of the recent war for the suppression

of the rebellion, the power of the President, in the absence of statu-

tory regulations, to dismiss from the service an officer of the army or

navy, was not questioned m any adjudged case, or by any depart-

ment of the government.

Upon the general question of the right to remove from office, as

incident to the power to appoint. Ex parte Hennen (13 Pet. 259) is

instructive. That case involved the autlioritj* of a district judge of

the United States to remove a clerk and appoint some one in his

place.

The court, among other things, said ;
" All offices, the tenure of

which is not fixed by the Constitution or limited by law, must be held

either during good behavior, or (which is the same thing in contem-

plation of law) during the life of the incumbent, or must be held at

the will and discretion of some department of the government, and
subject to removal at pleasure.

"It cannot for a moment be admitted that it was the intention of

the Constitution that those offices which are denominated inferior

offices should be held during life. And if removable at pleasure, by
whom is such removal to be made ? In the absence of all constitu-

tional provision or statutory regulation, it would seem to be a sound
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and pecessary nile to consider the power of removal as incident to

the power of appointment. This power of removal from office was a

suhjfL't much disputed, and upon which a great diversity of opinion

was entertained in the early history of this government. This re-

lated, however, to • tlie power of tlie President to remove officers

appointed with the concurrence of the Senate; and the great ques-

tion was wliether the removal was to be by the President alone, or

with the concurrence of the Senate, both constituting tlie appointing

power. No one denied tlie power of the President and Senate jointly

to remove, where the tenure of the office was not fixed by the Consti-

tution ; which was a full recognition of the principle that the power

of removal was incident to the power of appointment. But it was

very early adopted, as tlie practical construction of the Constitution,

that this power was vested in the President alone. And such would

appear to have been the legislative construction of the Constitution."

1 Kent, Com. 309 ; 2 Story, Const. (4th ed.), sects. 1537-1540, and

notes : 2 Marshall, Life of Washington, ir)2 ; Sergeant, Const. Law,

372 ; Uawle, Const., c. 14.

During the administration of President Tyler, tlie question was

propounded by the Secretary of the Navy to Attorney-General

Legare, whether the President could strike an officer from the rolls,

without a trial by a court-martial, after a decision in that officer's

favor by a court of in(piiry ordered for the investigation of his con-

duct. His response was :
' Whatever I might have thought of the

power of removal from office, if the subject were res Integra, it is now

too late to dispute the settled construction of 1780. It is according

to that construction, from the very nature of executive power, abso-

lute in the Presi<lent, subject only to his resiionsihility to the country

(his constituents) for a breach of such a vast and solemn trust.

3 Story, Com. Const. 397, sect. 1538. It is obvious that if necessity

is a sufficient ground f(u- such a concession in regard to officers in the

civil service, the argument applies n viultn fortiori to the military

and naval departments. ... 1 have no doubt, therefore, that the

Presid'-nt had the constitutional power to do what he did, and that

the officer in question is not in the service of the United States."

The same views were expressed by subsequent attorneys-general.

4 Opin. 1 ; r, id. 4; 8 id. 233; 12 id. 424 ; IT) id. 421.

In I)u lUrry's Case (4 id. 012; .\ttorney-(Jeneral ClilTord said that

the attorn pt to limit the exercise of the power of removal to the exec-

utive r.ffi.-f'rs in the civil service found no support in the language of

the Constitution nor in any judicial decision ; and that there was no

founrlation in the Constitution for any distinction in this regard

between vW\\ and military ^ifficc-rs.

In Lansing's Case (C id. 4) the question arose a.s to the power of

the Pr«'sident, in his discretion, to remove a military storekoeper.

Attorney-General Cushing said : "Concfding, however, that military

Btorekeepers are officers, or, at h-abt, (piasi offii.-ers, of tin- army, it
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does not follow that they are not subject to be deprived of their com-

mission at the will of the President.

" I am not aware of any ground of distinction in this respect, so

far as regards tlie strict question of law, between otticers of the

army and any other officers of the government. As a general rule,

with the exception of judicial officers only, they all hold their com-

missions by the same tenure in this respect. Keasons of a special

nature may be deemed to exist why the rule should not be applied to

military in the same way as it is to civil officers, but the legal appli-

cability to both classes of officers is, it is conceived, the settled con-

struction of the Constitution. It is no answer to this doctrine to say

that officers of the army are subject to be deprived of their commis-

sions by the decision of a court-martial. So are civil officers by

impeachment. The difference between the two cases is in the form

and mode of trial, not in the principle, which leaves unimpaired in

both cases alike the whole constitutional power of the President.

"It seems unnecessary in this case to recapitulate in detail the

elements of constitutional construction and historical induction by

which this doctrine has been established as the public law of the

United States. I observe only that, so far as regards the question of

abstract power, I know of nothing essential in the grounds of legal

conclusion, which have been so thoroughly explored at different times

in respect of civil officers, which does not apply to officers of the

army."

The same officer, subsequently, when required to consider this

question, said that " the power has been exercised in many cases with

approbation, express or implied, of the Senate, and without challenge

by any legislative act of Congress. And it is expressly reserved

in every commission of the officers, both of the navy and army."

8 Opin. 231.

Such was tlie established practice in the Executive Department,

and such the recognized power of the President up to the passage of

the act of July 17, 1862, c. 200 (12 Stat. 596), entitled "An Act to

define the pay and emoluments of certain officers of the army, and for

other purposes," the seventeenth section of which provides that " the

President of the United States be, and hereby is, authorized and

requested to dismiss and discharge from the military service, either

in the army, navy, marine corps, or volunteer force, any officer for

any cause which, in his judgment, either renders such officer unsuit-

able for, or whose dismission would promote, the public service."

In reference to that act Attorney-General Devens (15 Opin. 421)

said, with much reason, that so far as it "gives authority to the

President, it is simply declaratory of the long-established law. It is

probable that the force of the act is to be found in the word 're-

quested,' by which it was intended to re-enforce strongly this power

in the hands of the President at a great crisis of the State."

The act of March 3, 1865, c. 79 (13 Stat. 489), provides that, in
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case any officer of the military or naval service, thereafter dismissed

by tlie authority of the Tresideut, shall make application in writing

for a trial, setting forth, under oath, that he has been wrongfully and

unjustly dismissed, " the President shall, as soon as the necessities

of the service may permit, convene a court-martial to try such officer

on the charges on which he was dismissed. And if sucli court-

martial shall not award dismissal or death as the punishment of such

officer, the order of dismissal shall be void. And if the court-

martial aforesaid shall not be convened for the trial of such officer

wichin six months from the presentation of his application for trial,

the sentence of dismissal shall be void."

Thus, so far as legislative enactments are concerned, stood the law

in reference to dismissals, of army or naval officers, by the President,

until the passage of the army api)ropriation act of July 17, ISGG,

c. 170 (^14 Stat. 92;, the filth section of which is as follows:—
*• That section seventeen of an act, entitled ' An Act to define the

pay and emoluments of certain officers of the army,' approved July

seventeenth, eighteen hundred and sixty-two, and a resolution, en-

titled ' A Kesolution to authorize the Tresident to assign the com-

mand of troops in the same field, or department, to officers of the

same grade, without regard to seniority,' approved April fourth,

eigliteen hundred and sixty-two, be, and the same are hereby re-

pealed. And no officer in the military or naval service shall, in time

of peace, be dismissed froiu the service, except upon and in jmrsu-

ance of the sentence of a court-nuirtial to that effect, or in commuta-

tion thereof."

Two constructions may be i)laced upon the last clause of that sec-

tion without doing violence to the words used. Giving them a literal

interpretation, it may be construed to mean, that although the

tenure of army and naval officers is not fixed by the Constitution,

thev shall nf)t, in time of peace, be dismissed from the service, under

any circiimstmces, or for any cause, or by any authority whatever,

except in pursuance of tlie sentence of a court-martial to that effect,

or in commutation thereof. Or, in view of the connection in which

the clause ajjpears, — following, as it does, one in tlie sajue section

repealing provisions touching the dismissal of officers by the Presi-

dent, alone, and to assignments, by him, of the command of troop.s,

Avithout reganl to seniority of officers,— it may be hfld to mean, that,

wliere.'is, under the ax:t of July 17, ISfVJ, :is well as iM'foro its ]);ussage,

tlie Prcsi<lent, alone, was authorized to dismiss an army or naval

officer from the service for any caiise which, in his judgment, either

rendered such officer unsuitable for, or whoso dismissal would juo-

inot*', the priblic service, he alone shall not, tliereafter, in time of

jieace, exercise such power of dismissal, except in pursuance of a

oo«irt-martial sentence to tliat effect, or in commutation thereof.

Although this qtu'stion is not free from difficulty, wc are of oi)inion

that the latter is the true construction of the act. That .section
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originated in the Senate as an amendment of the army appropriation

bill which had previously })assed the House of Representatives.

Cong. Globe, 39tli Congress, pp. 3254, 3405, 3575, and 35S9. It is

sup[)()S('d to have been suggested by the serious differences existing,

or wliich were apprehended, between the legislative and executive

branches of the government in reference to the enforcement, in the

States lately in rebellion, of the reconstruction acts of Congress.

Most, if not all, of the senior officers of the army enjoyed, as we may
know from the public history of tliat period, the confidence of the

political organization then controlling the legislative branch of the

government. It was believed that, within the limits of the authority

conferred by statute, they would carry out the policy of Congress, as

indicated in the reconstruction acts,- and suppress all attempts to

treat them as unconstitutional and void, or to overthrow them by

force. Hence, by way of preparation for the conflict then appre-

hended between the executive and legislative departments as to the

enforcement of those acts, Congress, by the fifth section of the act of

July 13, 18GG, repealed not only the seventeenth section of the act

of July 17, 1862, but also the resolution of Ai)ril 4, 1862, which author-

ized the President, whenever military operations required the pres-

ence of two or more officers of the same grade, in the same field or

department, to assign the command without regard to seniority of

rank. In furtherance, as we suppose, of the objects of that legisla-

tion, was the second section of the army appropriation act of March
2, 1867, c. 170 (14 Stat. 486), establishing the headquarters of the

general of the army at Washington, requiring all orders and instruc-

tions relating to military operations issued by the President or

Secretary of War to be issued through that officer, and, in case of his

inability, through the next in rank, and declaring that the general of

the army '' shall not be removed, suspended, or relieved from com-

mand, or assigned to duty elsewhere than at said headquarters,

except at his own request, without the previous approval of the

Senate, and any orders or instructions relating to military operations

issued contrary to the requirements of this S(!ction shall be null and
void ; and any officer who shall issue orders or instructions contrary

to the provision of this section shall be deemed guilty of a mis-

demeanor in office," &c.

Our conclusion is that there was no purpose, by the fifth section of

the act of July 13, 1866, to withdraw from the President the power,

with the advice and consent of the Senate, to supersede an officer in

the military or naval service by the appointment of some one in his

place. If the power of the President and Senate, in this regard,

could be constitutionally subjected to restrictions by statute (as to

which we express no opinion), it is sufficient for the present case to

say that Congress did not intend by that section to impose them. It

is, in substance and effect, nothing more than a declaration, that the

power theretofore exercised by the President, without the concur-
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rence of the Senate, of summarily dismissing or discharging officers

of the army or the navy, whenever in his judgment the interest of

the service required it to be done, shall not exist, or be exercised, in

time of pfuce, except in pursuance of the sentence of a court-martial,

or in commutation thereof. There was, as we think, no intention to

deny or restrict the power of the President, by and with the advice

and consent of tlie Senate, to displace them by the ai)])ointment of

others in their places.

It results that the appointment of Gilinore, with the advice and

consent of the Senate, to the office held by Blake, operated in law to

supersede the latter, who thereby, in virtne of the new appointment,

ceased to be an officer in the army from and after, at least, the date

at which that appointment took effect, — and this, without reference

to Blake's mental capacity to nnderstand what was a resignation.

He was, consequently, not entitled to pay as post-chaplain after July

2, 1870, from which date his successor took rank. Having ceased to

be an officer in the army, he could not again become a post-chaplain,

except upon a new appointment, by and with the advice and consent

of the Senate. Mimmack «>. United States, 97 U. S. 426, 437.

As to that portion of the claim covering the period between April

28, 1809, and July 2, 1870, it is only necessary to say, that, even

were it conceded that the appellant did not cease to be an officer in

the army by reason of the acceptance of his resignation, tendered

when he was mentally incapable of understanding the nature and

efft'Ct of such an act, he cannot recover in this action. His claim for

salary during the above period accrued more than six years, and the

disability of insanity ceased more than three years before the com-

mencement of this action. The government pleads the Statute of

Limitations, and it must be sustained. Congress alone can give him

the relief which he seeks. Judynunt ojfirtmd.

(» V'X
>/

/
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CHAPTER VI.

THE JUDICIAL DEPARTMENT.

Section I.— Constitutional Grant of Jurisdictio!

j^ .a:
a. Oases arising under Constitution^ Laws, or

United States.

OSBORN AND Others, Appellants, v. THE PRESI
RECTORS, AND COMPANY OF THE BANK
UNITED STATES, Respondents

9 Wheaton, 738; 6 Curtis, 251. 1824

[This suit was brought in the Circuit Court of the

for Ohio by the bank to restrain Osborn and others, officers of the

.

State, from collecting a State tax on the bank. A decree was ren-

dered against the State officers, who appealed. In tlie Supreme
Court a re-argument was requested upon the point of the constitu-i^ i/^

tionality and effect of the provision in the charter of the bank,/

which was incorporated under act of Congress, authorizing it to sue
in the Circuit Courts of the United States.] %r^J^'S

We will now consider the constitutionality of the clause in the^/^ i ^ ,'

act of incorporation, which authorizes the bank to sue in the Federal^^V^*^ '^
courts. V/ vpP'

In support of this clause, it is said that the legislative, executive, \!^ ^ f
and judicial powers of every well constructed government are co-. kT

*

extensive with each other; that is, they are potentially coextensive. V Cy>r
The Executive Department may constitutionally execute every law
which the legislature may constitutionally make, and the Judicial
Department may receive from the legislature the power of construing
every such law. All governments which are not extremely defective
in their organization must possess within themselves the means of
expounding as well as enforcing their own laws. If we examine thei

Constitution of the United States, we find that its framers kept this^

Makshall, C. J., delivered the opinion of the court.
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gi-eat political principle in view. The 2cl article vests the whole

executive power in the President; and the 3d article declares; "that

the judicial power shall extend to all cases in law and equity arising

under this Constitution, the laws of the United States, and treaties

made, or which shall be made, under their authority."

This clause enables the Judi cial Department to receive jiirisdiction

t(i tlie full extent of tlie (Jonstitution, laws, and treaties cd' the Uii ited

States, when any (question respecting them shall assume such a form

that the iudicial ])0wer is capable of acting on it. Tliat power is

capable of acting only when the subject is submitted to it by a party

who asserts his rights in the form prescribed by law. It tlien be-

comes a case, and the Constitution declares that the judicial power
shall extend to all cases arising under the Constitution, laws, and

treaties of the United States.

The suit of Tlie Bank of the United States v. Osborn and others

is a case, and tlie question is, whether it arises under a law of the

United States,

The appellants contend that it does not, because several questions

may arise in it which depend on the general principles of the law,

not on any act of Congress.

If this were sufficient to withdraw a case from the jurisdiction of

the Federal courts, almost every case, although involving the con-

struction of a law, would be withdrawn ; and a clause in the Consti-

tution relating to a„subject of vital importance to the government,

ami expressed in the most comprehensive terms, would be construed

to mean ahnost nothing. There is scarcely any case every ])art of

which depends on the Constitution, laws, or treaties of the United

States. The questions whether the fact alleged as the foundation

of the action be real or fictitious ; whether the conduct of the jdain-

tiff has been such as to entitle him to maintain his action; whether

liis right is barred; whether he has rccn-ived satisfaction, or has in

any manner released liis claims, are questions, some or all of which

may occur in almost every case; and if their existence be sulHcient

to arrest the jurisdiction of the court, words which seem intended to

be as extensive as tiie Constitution, lav/s, and treaties of the Union,

wliieh seem designed to give the courts of tin; government the con-

8tru(rtion of all its acts, so far as they affect the rights of iudi\ iiliials,

would be reduced to almost nothing.

Ill those cases in which original jurisdiction is given to the Supreme

Court, the jmlirdal jjower of the United States cannot be exercised in

its appellate form. In every other case the power is to be exi-rcised

in its original or ajijiellate f«)riii, or both, as \\w. wisdom of Congress

may direct. With the exception of these cast's in which original

jurisdiction is given to this court, tiiere is none to wliidi the jurli-

cial [)ower exU'uds, from which the original jurisdiction (»f the

iiifi-rior cf»urt3 is excluded by the Constitution. Original jurisdic-

tion, so far as the Constitution gives a rule, is coextensive with the
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judicial power. We find in the Constitution no prohibition to its

exercise, in every case in which tlie judicial power can be exercised.

It would be a very bold construction to say that this power could be

applied in its appellate form only, to the most important class of

cases to which it is applicable.

The Constitution establishes the Supreme Court, and defines its.

jurisdiction. It enumerates cases in which its jurisdiction is original

and exclusive; and then defines that which is appellate; but does!

not insinuate that, in any such case, the power cannot be exercised]

in its original form by courts of original jurisdiction. It is not in-

sinuated that the judicial power, in cases depending on the character

of the cause, cannot be exercised in the first instance in the courts of

the Union, but must first be exercised in the tribunals of the State;

tribunals over which the government of the Union has no adequate

control, and which may be closed to any claim asserted under a law

of the United States.

We perceive, then, no ground on which the proposition can be

maintained, that Congress is incapable of giving the Circuit Courts

original jurisdiction, in any case to which the appellate jurisdiction

extends.

We ask, then, if it can be sufficient to exclude this jurisdiction,

that the case involves questions depending on general principles ?

A cause may depend on several questions of fact and law. Some
of these may depend on the construction of a law of the United
States; others on principles unconnected with that law. If it be a
sufficient foundation for jurisdiction, that the title or right set up
by the party, may be defeated by one construction of the Constitu-

tion or law of the United States, and sustained by the opposite con-

struction, provided the facts necessary to support the action be made
out, then all the other questions must be decided as incidental to

this, which gives that jurisdiction. Those other questions cannot

arrest the proceedings. Under this construction, the judicial power
of the Union extends effectively and beneficially to that most impor-

tant class of cases, whicli depend on the character of the cause. On
the o{)posite construction, the judicial power never can be extended

to a whole case, as expressed by the Constitution, but to those parts

of cases only which present the particular question involving the

construction of the Constitution or the law. W^e say, it never can

be extended to the whole case, because, if the circumstance that

other points are involved in it shall disable Congress from author-

izing the courts of the Union to take jurisdiction of the original

cause, it eq\ially disables Congress from authorizing those courts

to take jurisdiction of the whole cause, on an appeal, and thus will

be restricted to a single question in that cause; and words. obviously

intended to secure to those who claim riglits under the Constitution,

laws, or treaties of the United States, a trial in the Federal courts,

will be restricted to the insecure remedy of an appeal upon an in-
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sulated point, after it has received that shape which may be given to

it bv aiiuther tribunal, into wliicli lie is forced a-'ainst his will.

We think, then, that when a question to which the judicial power
of tlie Union is extended by the Constitution, forms an ingredient of
the original cause, it is in the power of Congress to give the Circuit
Courts jurisdiction of that cause, although other questions of fact or
of law may be involved in it.

The ciise of the bank is, we think, a very strong case of this descrip-

tion. The charter of incorporation not only creates it, but gives it

every faculty which it possesses. The power to accpiire rights of
any description, to transact business of any descriptit)n, to make
contracts of any description, to sue on those contracts, is given and
measured by its charter, and that charter is a law of the United
States, This being can acquire no right, make no contract, bring no
suit, which is not authorized by a law of the United States. It is

not only itself the mere creature of a law, but all its actions and all

its rights are dependent on the same law. Can a being, thus consti-

tuted, have a case which does not arise literally, as well as substan-

tially, under the law ?

Take the case of a contract, which is i)ut as the strongest against

the bank.

When a bank sues, the first question which presents itself, and
which lies at the foundation of the cause, is, has this legal entity a
right to sue ? Has it a right to come, not into this court particu-

Jarly, but into any court? This depends on a law of the United
States. The next question is, has this being a right to make this

particular contract? If this question be decided in the negative,

the causes is determined against the plaintiff; and this question, too,

depends entirely on a law of the United States. These are inipor-

tiint questions, and they exist in every possible case. The right to

sue, if decided once, is decided forever; but the power of Congress

was exercised antecedently to the first decision on that right, and if

it was constitutional then, it cannot cease to be so, because the par-

ticular question is decidetl. It may be revived at the will of the

party, and most pn»l)al»ly would be renewed, were the triltunal to be

changed, liut the (juestion respeciting the right to make a particular

contract, or to acquire a particular property, or to sue on acccmnt

of a partieidar injury, bwlongs t»» every jiartieular case, and may bo

renewc'd in every case. The (piestion forms an original ingreilient

ill every cause. Whether it l)e in fact relii'd on or not, in the de-

fenc:e, it is still a part of the cause, and may be ndied on. The right_

of the plaintiff to sue eannot depend on tjie defence whiefTlhe 'le-

j/Midaiit may clioose to set ujiH—Jlis right to su<j is anterior to that

• I'ffiMi-, ;iii(l iiiiist d< pend on the state of things when the action is

brou;,'ht. 'I'he (pieKtions which the case invcjlves, then, must deter-

miiK! its ( h.iraeter, whether those questions be made in the cause or

not.
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M'he appellants say, that the case arises on the contract; but the

val i(]ity_c)f the contract depend s__oiij, law of the United States, and

the Dhiiiititf is conipelled_^Jn_£yery case, to show its validity. The

case arises emphatically undeiTthe law. The act o f Congress is its,

fou ndation. T he contract could never have been made, but under

the authority of that act. The act itself is the first ingredient in

the case, is its origin, is that from which every other part arises.

That other questions may also arise, as the execution of the contract,

or its performance, cannot change the case, or_give it any other

ori"-in than the cliartei^of incori joratioji. The action still originates

in, and is siistained by, that charter.

The clause giving the bank a right to sue in the Circuit Courts

of the United States stands on the same principle with the acts,

authorizing oflficers of the United States who sue in their own names,

to sue in the courts of the United States. The Postmaster-General,

for example, cannot sue under that part of the Constitution which

gives jurisdiction to the Federal courts, in consequence of the charac-

ter of the party, nor is he authorized to sue by the Judiciary Act.

1 Stats, at Large, 73. He comes into the courts of the Union

under the authority of an act of Congress, the constitutionality of

which can only be sustained by the admission that his suit is a case

arising under a law of the United States. If it be said that it is

such a case, because a law of the United States authorizes the con-

tract, and authorizes the suit, the same reasons exist with respect to

a suit brought by the bank. That, too, is such a case; because that

suit, too, is itself authorized, and is brought on a contract authorized

by a law of thfi United States. It depends absolutely on that law,

and cannot exist a moment without its authority.

If it be said that a suit brought by the bank may depend in fact

altogether on questions unconnected with any law of the United

States, it is equally true, with respect to suits brought by the Post-

master-General. The plea in bar may be payment, if the suit be

brought on a bond, or non assumpsit, if it be brought on an open

account, and no other question may arise than what respects the

complete discharge of the demand. Yet the constitutionality of

the act authorizing the Postmaster-General to sue in the courts of the

United States has never been drawn into question. It is sustained

singly by an act of Congress, standing on that construction of the

Constitution which asserts the right of the legislature to give original

jurisdiction to the Circuit Courts, in cases arising under a law of the

United States.

The clause (I Stats, at Large, 322), in the patent law, authorizing

suits in the Circuit Courts, stands, we think, on the same principle.

Such a suit is a case arising under a law of the L^'nited States. Yet

the defendant may not, at the trial, question the validity of the

patent, or make any point which requires the construction of an act

of Congress. He may rest his defence exclusively on the fact that
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he has not violated the right of the plaintiff. That this fact becomes

the sole question made in the cause, cannot oust the juiisiliction of

the court, itr establisli the position, that the case does not arise under

a law of the United States.

It is said that a cl&ar distinction exists between the party and the

cause; that tlie party may originate under a law with which the

cause has no connection ; and that Congress may, with tlie same
propriety, give a naturalized citizen, who is the mere creature of a

law, a right to sue in tlie courts of the United States, as give that

right to the bank.

This distinction is not denied; and if the act of Congress was a

simple act of incorporation, and contained nothing more, it might

be entitled to great consideration. Bu_t the act does not stop with

nicorporatin'.^ the bank. It proceeds to bestow" u])on tlie bemgit

lias made, all the faculties and capacities which that being possesses .

Kvery act of the bank grows out of this law, and is tested by it. To
use the language of the Constitut ion, every act of the bank arises

out of this law .

A naturalized citizen is, indeed, made a citizen under an act of

Congress, but the act does not proceed to give, to regulate, or to pre-

scribe his capacities. He becomes a member of tlie society, possess-

ing all the rights of a native citizen, and standing, in the view of

the Constitution, on the footing of a native. The Constitution does

not authorize Congress to enlarge or abridge those rights. The simple

power of the national legislature is, to prescribe a uniform rule of

naturalization, and the exercise of this power exhausts it, so far as

respects the individual. Tlie Constitution then takes him up, and,

among other rights, extends to him the capacity of suing in the

courts of the United States, precisely under the same circumstances

under which a native miglJt sue. He is distinguishable in nothing

from a native citizen, except so far as the Constitution makes the

distinction. The law makes none.

There is, then, no resemblance between the act incorjiorating the

bank, and the general naturalization law. 2 Stats, at Large, 15.S.

Upon the best consideration we have been able to bestow on this

subject, we are of oj^inion that the clause in the act of incori)oration,

enabling the bank to sue in the courts of the United States, is con-

sistent with the Constitution, and to be obeyed in all courts.

[The merits of the case are then considered ; also th(^ question

whether tlie suit is in effect against the State of Ohio in violation

of the Kleventh Amendment to the Federal Constitution. This last

point of the case is sufficiently referred to in cases given iufm, on

pages 702 to 720. The decree is aftirmed.']

* Mr .FidTK'K .IoiiM»(»!< rpnilcn.Ml n fomurriiiK <>|iiiii'iii.

In 1'a< in< UAii,it»Ai> liKMoVAi- Cahkb. 115 I '. .S. 1 (1885), Mr. JfSTici Mhai)-

i.».r, n-iiikTiiif; tli<! upiuioti of tho cuurt, ukch tliirt lanj^uaj;!'
:'

—

" We are of upiiiiuu tiiut cor|>uratiuus of the L'uiictI SStaten, criMtril iiv aiui nr^.ui-



SECT. I. a.] PACIFIC RAILROAD REMOVAL CASES. 623

izod uiuler acts of Congress like the plaintiffs in error in these cases, are entitled as
such to remove into the Circuit Courts of the United States suits brought against
them in tiie State courts, nnder and hy virtue of the act of March 3, 1875, on the
ground tliat such suits are suits 'arising under the laws of the United States.' We
do not propose to go into a lengthy argument on tiie subject; we think that the ques-
tion has been substantially decided long ago by this court. The exhaustive argument
of Ciiief .Justice Marsiiall in the case of Osborn v. Bank of the United States, 9
Wheat. 738, 817-828, delivered more than sixty years ago, and always acquiesced in,

renders any further di.scu.ssion unnecessary to show that a suit by or against a corpo-
ratimi of the United States is a suit arising under the laws of the United States. That
argument was the basis of the decision on tlie jurisdictional question in that case.
'J'he precise question, it is true, was as to the power of Congress to authorize the bank
to sue and be sued in the United States courts. The words of its charter were, that
the l)ank should be made able and capable in law to ' sue and be sued, plead and be
impleaded, answer and be answered, defend and be defended, in all State courts hav-
ing competent jurisdiction, and in any Circuit Court of the United States.' The
power to create such a jurisdiction in the Federal courts rested solely on the truth of
the proposition, that a suit by or against the bank would be a suit arising under the
laws of the United States; for the Con.stitution confined the judicial power of the
United States to these four clas.ses of cases, namely : first, to cases in law and equity,
arising under the Constitution, the laws of the Uuited States, and treaties made under
their autliority ; secondly, to cases affecting amba.ssadors, other public ministers and
consuls; thirdly, to cases of admiralty and maritime jurisdiction ; fourthly, to certain
controversies depending on the character of the parties, such as controversies to which
the United States are a party, those between two or more States, or a State and citizens
of anotlier State, or citizens of different States, or citizens of the same State claiming
lands under grants of different States, or a State or its citizens and foreign States,
citizens, or subjects. Now, suits by or against the United States Bank could not pos-
sibly, as such, belong to any of these classes except the first, namely, cases in law and
equity arising under the Constitution, laws, or treaties of the United States ; and the
Supreme Court, as well as the distinguished counsel who argued tlie Osborn case so
understood it. Unless, therefore, a case in which the bank was a partv was for that
reason a case arising under the laws of the United States, Congress would not have
had the power to authorize it to sue and be sued in the Circuit Court of the United
States. And to this question, to wit, wliether such a case was a suit arising under
the laws of the United States, tlie court directed its principal attention. But as it

was objected that several questions of general lajv might arise in a case, besides that
which dejjcnded upon an act of Congress, the court first disposed of that objection,
holding that, as scarcely any case occurs every part of which depends on the Consti-
tution, laws, or treaties of the United States, it is sufficient for the purposes of Federal
jurisdiction if the case necessarily involves a question dei)ending on such Constitution,
laws, or treaties."

[The quoted portions of that opinion are omitted, as the portions referred to are
given in full above.]

" If the case of Osborn v. The Bank of tlie United States is to be adhered to as a
sound exposition of the Constitution, there is no escape from the conclusion that these
suits against the plaintiffs in error, considering the said plaintiffs as corporations
created by and organized under the acts of Congress referred to in the several peti-
tions for rcmo%al in these cases, were and are suits arising under the laws of the
United States. An examination of those acts of Congress shows that the corpora-
tions now before us, not only derive their existence, but their powers, their functions,
their duties, and a large portion of their resources, from those acts, and, bv virtue
thereof, sustain important relations to the government of the Uuited States."
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PACIFIC RAILROAD COMPANY v.

CALIFOIIXIA.

Mk. Chikf Jl-stick Waitk delivered the opinion of the court.

This is a suit brought by the State of California, in one of its own
courts, against the Southern Paeitic Railroad Company to recover

.'?31,470.y8 claimed to be due for taxes. The railroad company

answered the complaint, setting up, among others, the following

^ y defences :
—

t. \ 1. That under and by virtue of the acts of Congress of Jvdy 27,

(,
'\<' ISCI), 14 Stat. 'J02, ch.'278; March o, 1871, 16 Stat. 573, eh. 122;

^ y- '^f^^l ^^^y 2, 1872, 17 Stat. 5i>, ch. 132, the defendant "became, and

/)y

^

ever since has been, a Federal corporation, and has held its fran-

chises and exercised all its corporate powers under the government

of the United States ;
" or, " if, by virtue of the several acts of Con-

gress . . . referred to, it did not become a Federal corporation, yet

it holds under the government of the United States all the corporate

-. powers and franchise granted to it by the said several Acts of Con-

jw gross a.s the trustee for the government, and for the governmental

' uses and purj)Oses specified in said acts ;
" " that the government of

the United States has never given to the State of California the right

to lay any tax upon the franchise, existence, or operations of de-

-^endant;" that the "value of all the franchises held and corporate

o\W'rs exercised by defendant under said acts of Congress " were

included in the valuation of the property of the company upon which

the taxes sued for were assessed, and tli;it by reason of the premises

he taxes are illegal and void.

2. That the property of the company for whieli the taxes sued for

were levied was, and is, eneiimbored by a mortgage; securing an in-

debtedness of the railroad company exceeding S.'!,00() a mile, and that

it was valued for taxation without deduction on account of such

eneumbrance, because such was the re(piirement of the statute with

respect to railroad corporations owning railroads within the State,

'^j-^md f)perated in more than one county, and this corporation was, and

O'^'^ is, of that class.

^j^ 3. That the statute under which the taxes were levied is repugnant

to Art. XIV. of the Amendments of tlie Constitution of the United

. State.s, ina,smuch as it deprives railroad corporations of the State

operated in more than one eounty of the equal ])rotection of the laws,

l,by |)roviding that the property of such corporations shall be valued

For taxation to them without deduction on account of mortgage en-

'^•iimbrances, while the mortgaged property of other corporation.s aiul

y
l" of nntiiral persons is taxed to its owner only on its value after the

value of the mortgage has been deducted ; and, 2, by f;iiliiig to provide
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a tribunal for the correction of errors in the valuation of the property

of such railroad corporations for taxation, when such a tribunal is

provided for all other corporations and for natural persons.

4. That the statute is still further repugnant to the same amend-
ment, because it deprives such corporations of their property without

due process of law, there being no provision for notice to them of a

time, place, or tribunal for a hearing in defence of their rights in the

valuation of their property for taxation.

Upon the filing of this answer, the railroad company presented its

petition, accompanied with the necessary security, for the removal of

the suit to the Circuit Court of the United States for the District of

California, under the act of March 3, 1875, 18 Stat. 470, ch. 137, on
the ground that the action " is a suit at law of a civil nature and
arising under the Constitution and laws of the United States." This

petition was filed in time. The State court proceeded with the suit

notwithstanding the petition, and gave judgment against the railroad

company for the full amount of the tax and the statutorj' penalty.

From this judgment the corporation appealed to the Supreme Court,

where the only question presented for decision was " whether the

Federal Constitution and the act of Congress authorized a removal'of

an action from a State to a Federal court brought by a State to re-

cover taxes levied under its laws on the property of a being created

by its power in one of its own courts." This question was decided

against the corporation, and the judgment of the court below affirmed.

To this judgment of affirmance the present writ of error was brought
on the allowance of the Chief Justice of the Supreme Court of the

State.

In Railroad Co. v. Mississippi, 102 U. S. 135, 141, it was decided

that a suit brought by a State in one of its own courts against

a corporation of its own creation can be removed to the Circuit Court
of the United States, under the act of March 3, 1875, if it is a suit

arising under the Constitution or laws of the United States, although
it may involve questions other than those which depend on the Con-
stitution and laws. The case of Ames v. Kansas, 111 U. S. 449, is

to the same effect; and in Starin v. New York, 115 U. S. 248, 257, it

was stated, as the effect of all the authorities ou the subject, that if,

from the questions involved in a suit, "it appears that some title,

right, privilege, or immunity, on which the recovery depends, will be
defeated by one construction of the Constitution or a law of the
United States, or sustained by the opposite construction, the case will

be one arising under the Constitution or laws of the United States,

within the meaning of that term as used in the act of 1875 ; other-

wise not."

Apidying these rules, which must now be considered as settled, to

the present case, it is apparent that the court below erred in deciding
that the suit was not removable

; for it distinctly appears that the
right of the State to recover was made by the pleadings to depend,

40
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1, on the power of the State to tax the franchises of the corporation

derived from the acts of Congress, which were specially referred to, as

well as tlie ]>roperty used in connectiuu therewith, and, 2, on the effect

of Art. XIV. of tl»e Amendments of the Constitution on the valid-

ity of the statutes under which the taxes sued for were levied.

The first depended on the construction of the acts of Congress, and

the second on the construction of the constitutional amendment. If

decided in one way the State might recover, if in another it would be

defeated, at least in part. The right of removal does not depend

upon the validity of the claim set up under the Constitution or laws.

It is enough if the claim involves a real and substantial dispute or

controversy in the suit. In tliis case there can be no doubt about that.

The Circuit Court of the United States for the district of California

has already decided more than once, in other cases involving precisely

the same questions, that the statute on which the recovery depends

was unconstitutional and void, and some of these cases are now pend-

ing here on writs of error. Already much time has been devoted in

this court to their argument under special assignments.

The judgment of the Supreme Court is reversed and the cause re-

manded, with directions that it be sent back to the Superior Court of

Los Angeles County for removal to the Circuit Court of the United

States, in accordance /Svith the prayer of the petition filed for that

purpose. \^ //\ Jndtjment reversed.

BOCK V. VERKIXS.

139 United States, 028. 1891.y^(: — -
^ C^Ui. JusTicR IIaui.an delivered tlie opinion of the court.

' ^V 'f'''* action involves tlie title to a certain stock of goods seized

^ ^^ under attacliments siuul out against the i)ruperty of H. V. Lane from

y* yi\\Q Circuit Court of the United States for tlie Northern District of

' -^ Iowa, and directed to the marshal of that district for exeimtion. The

goods, when seized, were in the possession of the plaintiff in error,

who claimed the right to hold them under :in assignment made to him
^^

*r^/V*4
^''^"'^' ^^^'f'J''*' t^^^ attachments were issued. Jiock seeks to recover

i^V^A)\\\ I'erkin.s, the marsiial,and from Thrift and Hopkins, his deputies,

\i
^ l^^i1^lllage8 in the sum of ten thousand dollars f(»r their seizure. The

jr f.'^'^ defence wa.s, that the goods were the proi>erty of Lane at the time of

JA^ the seizure, and, therefore, were liable to be taken under the attach-

. V» nient.s. Upon the petition of the defendants, accompanied by a

•^^J^"^ proper bond, and an affidavit setting forth tlie nature of the defence,

^ the ca«e was removed into the court Vm-Iow for trial as one arising

,h/^'j> tuider the laws of the United States. The plaintiff iiiovcmI to remand

1. it to the State court. The motion was denied, ami by direcLiuii of

c> \
_
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the court the jury returned a verdict for tlic defendants. A judgment
in their favor was accordingly entered. Bock u. Perkins, 28 Fed.

Eep. 123.

The court below properly retained the case for trial. Every mar-
shal of the United States, as well as his deputy, nuu<t take an oath

or affirmation that he will faithfully execute all lawful precepts di-

rected to him, and in all things well and truly perform the duties of

his office. The marshal must also give bond, with sureties, for the

faithful performance of the duties of his office by himself and dep-

uties. And marshals and their deputies have, in the respective

States, the same powers in executing the laws of the United States

as sheriffs and their deputies have in executing the laws of such

States. Eev. Stat. §§ 782, 783,788. A case, therefore, depending
upon the inquiry whether a marshal or his deputy has rightfully ex-

ecuted a lawful precept directed to the former from a court of the

United States, is one arising under the laws of the United States

;

for, as this court has said, " cases arising under the laws of the

United States are such as grow out of the legislation of Congress,

whether they constitute the right or privilege, or claim or protection,

or defence of the party, in whole or in part, by whom they are as-

serted." Tennessee v. Davis, 100 U. S. 257, 264 ; Eailroad Co. v.

Mississi{)pi, 102 U. S. 135, 141. If the goods in question, when
seized, were the property of Lane, the marshal and his deputies were
in the discharge of duties imposed upon them by the laws of the

United States ; and for any failure in that regard he would be liable

to suit by any one thereby injured. Rev. Stat. § 784. This'case was,

therefore, one arising under the laws of the United States, and re-

movable from the State court. Feibelman v. Packard, 109 U. S. 421,

423; Bachrack v. Norton, 132 U. S. 337; Reagan v. Aiken, [138 U. S.

109];Houser v. Clayton, 3 Woods, 273; Ellis v. Norton, IG Fed.

Rep. 4.

No different doctrine was announced in Buck v. Colbath, 3 Wall.
334. On the contrary, that case sustains the view we have just ex-

pressed. Colbath sued Buck in a State court in trespass for taking
his goods, the latter pleading simply that he was marshal of the

United States, and had seized the goods under an attachment against

the property of certain parties named therein, but not averring that

the goods belonged to the defendants named in the writ. This court,

upon error to the highest court of the State, held that the marshal
was guilty of trespass in levying upon the property of one against
whom the writ did not run, and could be sued therefor in a State
court— the mere fact that the writ issued from a Federal court con-
stituting no defence. The judgment in that case against the marshal
was reviewed here under the act of Congress authorizing such review
in cases where a party specially claimed the protection of an author-
ity exercised under the United States, and the decision witldudd the
protection so claimed. The decision sustains the proposition that
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s, otTier Public Ministers^

and Consuls.

where a marshal, beiug sued in trespass in a State court for taking

property under a writ of attaohnieut to him directed, defends \.i\)on

the ground that the property attached belonged to the defendant

named in the writ, tlie case is one arising under the laws of the

United States, and therefore removable.

[The merits of the case are then cousideretl_ and tlie judgment
is atftrmed.]

^ ^"^ O t BUKS V. PRESTON,

^ -v f^^y^ 111 United States, 2:y2. ISSi.

^
'^''"^

M This lection was brought in the Circuit Court of the United States

or the Soutliern District of New York. The plaintiff, Preston, is

ti citizen of that State, while tlie defendant is the consul at the port

of New York, for the Kingdoms of Norway and Sweden.

Lj The object of the action is to recover damages for the alleged

[T* .^'^udawful conversion by defendant, to his own use, of certain articles

,v<^^ yjtff merchandise. Tlie answer denies tlie material allegations of the

.. ^\^ cumplaint, and, in addition, by way of counterclaim, nsks judgment^
' against the plaintiff for certain sums. To the counterclaim a repli-

jci^ cation was filed, and a trial had before a jury, which resulted in a

verdict in favor of jdaintiff for $7,.'>l.'i.lO. l'\)r that amount judg-

jnent was entered against the defendant. The defendant sued out

this writ of error. The following assignments of error are found in

the record :
—

" First assignment of error. That the plaintiff in <Mror being be-

fore, at tlie time of the commencement of this suit, and ever since

Consul of the Kingdoms of Norway aiul Swcilcn, he ought not,

according to the Constitution and laws of the United States, to have

Ijeen impleaded in the Circuit Court, but in the District Court of the

United States for the Southern District of New York, or in some of

the District Courts, and that tlu; Circuit Court had not jurisdiction of

this cause, and should have directed a verditit for said di'fendant.

" Second assignment of error. That judgment was given for the

defendant in error against the plaintiff in error, when by the laws of

the United States the judgment ouglit t(» havt; been given for the

plaintiff in error against the defendant in error, it being admittcMl

that the plaintiff in error was, at the time of the transaction on the

8th of April, and continued to the trial, the Con.sul for Sweden and

Norway, at the ])ort of New York, whereby tlie Circuit Court had no

jurisdiction of the cause."
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Mr. Justice Harlan delivered the opinion of the court. After

reciting tlie facts in the above language, he continued
:

—
The assignments of error question the jurisdiction of the Circuit

Court, under the Constitution and the laws of the United States, to

hear and determine any suit whatever brought against the consul of

a foreign government.

Some reference was made in argument to the fact that the defend-

ant did not in the court below plead exemption, by virtue of liis

official character, from suit in a Circuit Court of the United States.

To this it is sufficient to reply that this court must, from its own in-

spection of the record, determine whether a suit against a person

holding the position of consul of a foreign government is excluded

from the jurisdiction of the Circuit Courts. In cases of which the

Circuit Courts may take cognizance only by reason of the citizenship

of the parties, this court, as its decisions indicate, has, except under

special circumstances, declined to express any opinion upon the

merits on appeal or writ of error, where the record does not affirma-

tively show jurisdiction in the court below ;
this, because the courts

of the Union, being courts of limited jurisdiction, the presumption

in every stage of the cause is, that it is without their jurisdiction

unless the contrary appears from the record. Grace v. American

Insurance Company, 109 U. S. 278, 283; Robertson v. Cease, 97

U. S. G46.

Much more, therefore, will we refuse to determine on the merits,

and will reverse on the point of jurisdiction, cases where the record

shows affirmatively that they are of a class which the statute ex.

eludes altogether from the cognizance of Circuit Courts, If this were

not so it would be in the power of the parties by negligence or design

to invest those courts with a jurisdiction expressly denied to them.

To these considerations it may be added, that the exemption of the

consul of a foreign government from suit in particular courts is the

privilege, not of the person who happens to fill that office, but of

the State or government he represents. It was so decided in Davis

V. Packard, 7 Pet. 27G, 284. While practically it may be of no con-

sequence whether original jurisdiction of suits against consuls of

foreign governments is conferred upon one court of the United States

rather than another, it is sufficient that the legislative branch of the

government has invested particular courts with jurisdiction in the

premises.

We proceed then to inquire whether, under the Constitution and

laws of the United States, a Circuit Court may, under any circum-

stances, hear and determine a suit against the consul of a foreign

government ; in other words, whether other courts have been invested

with exclusive jurisdiction of such suits.

The Constitution declares that " the judicial power of the United

States shall extend ... to all cases affecting ambassadors or other

public ministers and consuls;" "to controversies between citizens of
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a State and foreign citizens or subjects ;
" that " in all cases affecting

ambassadors, otlier jiublic ministers and consuls, . . . the Supreme
Court shall have original jurisdiction ;

" and that in all other cases

previously mentioned in the same clause " the Supreme CVjurt shall

have appellate jurisdiction, both as to law and fact, with such excep-

tions and under such regulations as the Congress shall make."
The Judiciary Act of 1789 invested tlie District Courts of the

United States with *• jurisdiction, exclusively of the courts of the

several States, of all suits against consuls or vice-consuls,"' except

for offences of a certain character; this court, with "original, but

not exclusive, jurisdiction of all suits ... in which a consul or vice-

consul shall be a party ;
" and the Circuit Courts, with jurisdiction of

civil suits in which an alien is a party. 1 Stat. 76-80. In this act

we have an affirmance by the first Congress — many of whose mem-
bers participated in the convention which adopted tlie Constitution,

and were, therefore, conversant with the purposes of its framers— of

the principle that the original jurisdiction of this court of cases in

which a consul or vice-consul is a party, is not necessarily exclusive,

and that the subordinate courts of the Union may be invested with

jurisdiction of cases.affecting such representatives of foreign govern-

ments. On a question of constitutional construction, this fact is

entitled to great weight.

Very early after the passage of that act the case of United States

V. Kavara, 2 Dall. 297, was tried in the Circuit Court of the United
Stiites for the District of Penn.sylvania, before Justices Wilson and
Iredell of this court, and the district judge. It was an indictment

against a consul for a misdemeanor, of which, it was claimed, the

Circuit Court had jurisdiction under the eleventh section of the Judi-

ciary Act, giving Circuit Courts '-exclusive cognizance of all crimes

and offences cognizable under the authority of the United States,"

except where that act "otherwise provides, or the laws of the United
States shall otherwise direct, and concurrent jurisdiction with the

District Courts of the crimes and offenc(^s cognizable therein.'' In

behalf of the accused it was contended that this court, in virtue of

the constitutional grant to it of original jurisdiction in all cases affect-

ing consuls, had exclusive jurisdiction of the prosecution against

liim. Mr. Justice Wilson and the; district judge concurred iti over-

ruling this objection. They were of opinion that although the

C(jn.stitution invested this court with original jurisdiction in eases

affecting consuls, it was conjpetent for Congress to confer concurrent

jurisdiction, in those cases, upon su(di inferior courts as might, by

law, be est:iblished. Mr. Jiistice Iredell dissented, upon the gnmnd
tliat the word "original," in the clause of tlu? Constitution under ex-

amitiHtif>n, meant exclusive. The indietnu'ut was sustained, and the

defendant upon the final trial, at whiidi Chief Justice Jay jiresided,

wfiH ff)und guilty. He was Hubs<'(|uently pardoned on condition that

he would surrender his commission and exet^untur.
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In United States v. Ortega, 11 Wheat. 467, — which was a criminal

prosecution, in a Circuit Court of the United States, for the offence

of offering personal violence to a public minister, contrary to tlie law

of nations and tlie act of Congress, — one of the questions certified

for decision was whether the jurisdiction conferred by the Constitu-

tion upon this court, in cases affecting ambassadors or other public

ministers and consuls, was not only original but exclusive of the Cir-

cuit Courts. But its decision was waived and the case deterniiued

upon another ground. Of tliat case it was remarked by Chief Justice

Taney, in Gittings i\ Crawford, Taney's Dec. 1, 5, that an expression

of opinion upon that question would not have been waived had the

court regarded it as settled by previous decisions.

In Davis v. Packard, ubi suj)ra, upon error to the Court for the

Correction of Errors of the State of New York, the precise question

presented was whether, under the Constitution and laws of the

United States, a State court could take jurisdiction of civil suits

against foreign consuls. It was determined in the negative, upon
the ground that by the ninth section of the act of 1789 jurisdiction

was given to the District Courts of the United States, exclusively of

the courts of the several States, of all suits against consuls and vice-

consuls, except for certain offences mentioned in the act. The juris-

diction of the State courts was denied because— and no other reason

was assigned— jurisdiction had been given to the District Courts of

the United States exclusively of the former courts ; a reason which
probably would not have been given had the court, as then organized,

supposed that the constitutional grant of original jurisdiction to this

court, in all cases affecting consuls, deprived Congress of power to

confer concurrent original jurisdiction, in such cases, upon the sub-

ordinate courts of the Union. It is not to be supposed that the clause

of the Constitution giving original jurisdiction to this court in cases

affecting consuls, was overlooked, and, therefore, the decision, in that

case, may be regarded as an affirmance of the constitutionality of the

act of 1789, giving original jurisdiction in such cases, also, to District

Courts of the United States. And it is a significant fact, that in the

decision in Davis v. Packard, Chief Justice Marshall concurred,

although he had delivered the judgments in Marbury r. Madison,
1 Cranch, 137; Cohens v. Virginia, 6 Wheat. 264; and Osborn v. Bank
of the United States, 9 Wheat. 738, 821, some of the general ex-

pressions in which are not infrequently cited in support of the broad
proposition that the jurisdiction of this court is made by the Consti-

tution exclusive of every other court, in all cases of whic^ by that

instrument it is given original jurisdiction. It may also be -observed

tliat of the seven justices who concurred in the judgment in Davis v.

Packard, five participated in the decision of Osborn v. Bank of the

United States.

In St. Luke's Hospital v. Barclay, 3 Blatch. 259, which was a

suit in equity in the Circuit Court of the United States for the South-
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ern District of New York, t^e question was distinctly raised whether

the consuUir character of the alien defendant exoniitted him from the

jurisdiction of the Circuit Courts. The jurisdiction of the Circuit

Court was maintained, the opinion of the court being that the juris-

diction of the District Courts was made by statute exclusive only of

the State courts, and that under the eleventh section of the act of

1789, the defendant being an alien,— no exception being made therein

as to those who were consuls,— was amenable to a suit in the Circuit

Court brought by a citizen. Subsequently the (question was reargued

before ^Ir. Justice Nelson and the district judge, and the propo-

sition was pressed that the defendants could not be sued except

in this court or in some District Court. But the^former ruling

\fras sustained.

In Graham v. Stucken, 4 Blatch. 50, the same question was

carefully considered by Mr. Justice Nelson, who again held that the

constitutional grant of original jurisdiction to this court in cases

affecting consuls ; the legislative grant in the act of 1789 to this court

of original but not exclusive jurisdiction of suits in which a consul

or vice-consul is a party ; and the legislative grant of jurisdiction to

the District Courts, exclusive of the State courts, of suits against con-

suls or vice-consuls, did not prevent the Circuit Courts, which had

jurisdiction of suits to which an alien was a party, from taking cog-

nizance of a suit brought by a citizen against an alien, albeit the

latter was, at the time, the consul of a foreign government.

In Gittings v. Crawford, Taney's Dec. 1, which was a suit upon

a promissory note brought in the District Court of the United States

for Maryland, by a citizen of that State against a consul of Great

Britain, the point was made in the Circuit Court on writ of error that

by the Constitution of the United States this court had exclusive

jurisdiction of such cases.

The former adjudications of this and other courts of the Union

were there examined, and the conclusion reached — and in tliat con-

clusion we concur— that, as Congress was not expressly prohibited

from giving original jurisdiftion in cases affecting consuls to the in-

ferior judicial tribunals of the United States, ufither public jmlicy

nor convenience would justify the court in implying such prohibition,

and u])on such implication, pronounce the act of 1789 to be unconsti-

ttitional and void. Said Chief Justice Taney: "If the arrangement

and chissification of the subjects of jurisdiction into ai)]K'llate and

original, as respects the Supreme Court, do not exclude that trilninal

fronj appellate power in the eases where original jurisdiction is

granted, can it be right, from the same clause, to imply words of ex-

clu.sion as respects other courts whose jurisdiction is not there limited

or prescribed, but left for the future regulation of Congress'/ Tlie

true rule in tlii.s case is, I think, the rule which is constantly applied

to ordinary acts of legislation, in which the grant of jurisdiction over

a certain subject-matter to one court, does not, of itself, imply that
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that jurisdiction is to be exclusive. In the clause in question, there

is nothing but mere affirmative words of grant, and none that import

a design to exclude the subordinate jurisdiction of other courts of the

United States on the same subject-matter." Taney's Dec. 9. After

alluding to the fact that the position of consul of a foreign govern-

ment is sometimes filled by one of our own citizens, he observes :

" It could hardly have been the intention of the statesmen who
framed our Constitution to require that one of our citizens who had

a petty claim of even less than five dollars against another citizen,

who had been clothed by some foreign government with the consular

oflftce, should be compelled to go into the Supreme Court to have a

jury summoned in order to enable him to recover it; nor could it have

been intended, that the time of that court, with all its high duties to

perform, should be taken up with the trial of every petty offence that

might be committed by a consul in any part of the United States

;

that consul, too, being often one of our own citizens."

Such was the state of the law when the Revised Statutes of the

United States went into operation. By section 563 it is provided that

"the District Courts shall have jurisdiction ... of all suits against

consuls or vice-consuls," except for certain offences; by section 629,

that "the Circuit Courts shall have original jurisdiction " of certain

classes of cases, among which are civil suits in which an alien is a

party ; by section 687, that this court shall have " original but not

exclusive jurisdiction of all suits ... in which a consul or vice-

consul is a party;" and by section 711, that the jurisdiction vested

in the courts of the United States in the cases and proceedings there

mentioned— among which (par. 8) are "suits against ambassadors
or other public ministers or their domestics, or domestic servants, or

against consuls or vice-consuls "— shall be exclusive of the courts of

the several States. But by the act of February 18th, 1875, that part

of section 711 last quoted was repealed, 18 Stat. 318 ; so that, by the

existing law, there is no statutory provision which, in terms, makes
the jurisdiction of the courts of the United States exclusive of the

State courts in suits against consuls or vice-consuls.

It is thus seen that neither the Constitution nor any act of Con-
gress defining the powers of the Courts of the United States has
made the jurisdiction of this court, or of the District Courts, ex-

clusive of the Circuit Courts in suits brought against persons who
hold the position of consul, or in suits or proceedings in which a
consul is a party. The jurisdiction of the latter courts, conferred
without qualification, of a controversy between a citizen and an alien,

is not defeated by the fact that the alien happens to be the consul of

a foreign government. Consequently, the jurisdiction of the court
below cannot be questioned upon the ground simply that the defend-

'

ant is the consul of the Kingdom of Norway and Sweden.
P>ut as this court and the District Courts are the only courts of the

Union which, under the Constitution or the existing statutes, are in-
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vested with jurisdiction, without reference to the citizenship of the

parties, of suits against consuls, or in which consuls are parties, and
since the Circuit Court was without jurisdiction, unless the defendant
is an alien or a citizen of some St;ite other than Xew York, it remains
to consider whether- the record shows him to be either such citizen or

an alien. There is neither averment nor evidence as to his citizen-

ship, unless the conceded fact that he is the consul of a foreign gov-

ernment is to be taken as adequate proof that he is a citizen or

subject of that government. His counsel insist that the consul of a
foreign country, discharging his duties in this country, is, in the

absence of any contrary evidence, to be presumed in law to be a citizen

or subject of the country he represents. This presumption, it is

claimed, arises from the nature of his office and the character of the

duties he is called upon to discharge. But, in our opinion, the prac-

tice of the dilTereut nations does not justify such presum])tion.
" Though the functions of consul," says Kent, " would seem to require

that he should not be a subject of the State in which he resides, yet

the practice of the maritime powers is quite lax on this point, and it

is usual, and thought most convenient, to appoint subjects of the for-

eign country to be consuls at its ports." 1 Kent, 44. In Gittings v.

Crawford, nbi supra, it was said by Chief Justice Taney that, " in

this country, as well as others, it often happens that the consular

office is conferred by a foreign government on one of our own citi-

zens." It is because of this practice that the question has frequently

arisen as to the extent to which citizens of a country, exercising

the functions of foreign consuls, are exempt from the political and
muiiioipal duties which are imposed upon their fellow citizens.

1 Halleck's International Law, London ed., vol. 1, ch. 11, § 10 rt seq.

In an elaborate opinion by Attorney-General Gushing addressed to

.Secretary Marcy, the question was considered whether citizens of the

United States, discharging consular functions liere by appointment

of foreign governments, were subject to service m the militia or as

jurors. 8 Opin. Attys.-Genl. 100. It was, perhaps, because of the

difficulties arising in determining questions of tliis character that

many of the treaties between the United States and other countries

define with pret-ision the ])rivileges and exemptions given to consuls

of the res|)ective nations — exemptions from public service being

accorded, as a general rule, only to a cons\il who is a citizen or sub-

ject of the country he represents. Kev. Stat, of Dist. Col., I'ublio

Treaties, Index, title " Consuls."

Hut it seems unnecessary to pursue the suliji'(>t fintliiT. When
the jurisdiction of the Circuit Ccjurt depends up<in tlie .ilicnage of

one of the parties, the fact of alienage must apjiear aflirmativcdy

either in the pleadings or elscwliere in the record. Hrown r. Kecne,

8 IVt. lir,; Bingham v. Cabot, .3 Dall. 3S2; Capron /•. Van Nocrden,

2 Cranch, I'-'O; Robertson v. Ci'uhc, supra. It cannot be inferred,

argumentatively, from the single circumsUmce that such person holds
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and exercises the office of consul of a foreign government Neither

the adjudged cases nor the practice of tliis government prevent an

American citizen — not holding an office of profit or trust under the

United States— from exercising in tliis cuuutry the office of consul

of a foreign government.

Our conclusion is that, as it does not appear from the record that

the defendant is an alien, and since it is consistent with the record

that the defendant was and is a citizen of the same State with the

plaintiff, tlie record, as it now is, does not present a case wliicli tlie

Circuit Court had authority to determine. Without, therefore, con-

sidering the merits of this cause,

The judgment must he reversed, and the cause remanded for such

furtJier jvoceedinr/s as may be consistent with this opinion. It

is so ordei'ed.

Mr. Justice Gray. Mr. Justice Miller and myself concur in

the judgment of reversal, on the ground that the Circuit Court had

no jurisdiction of the case, because the record does not show that the

defendant was an alien, or a citizen of a different State from that of

which the plaintilT was a citizen. We express no opinion upon the

question whether, if the record had shown that state of facts, as well

as that the defendant was a consul, the Circuit Court would have

had jurisdiction.

c. Cases of Admiralty and Maritime Jurisd

WAEING V. CLAKKE^(^ Ij^^ ^

5 Howard, 441 ; 16 Cm-tis, 45G. rW^.,/^S^

Wayne, J., delivered the opinion of the couYt. ^j^ ^y^ ^ ^ ^ j/
This is a libel in rem., to recover damages for injuries arising from v J

a collision, alleged to have happened within the ebb and flow of th^ tf v

tide in the Mississippi River, about ninety-five miles above Xe\V' C^ y\
Orleans. /, /y/^,
The decree of the Circuit Court is resisted upon the merits, ancX^^j.^' y

also upon the ground that the case is not within the admiralty and (^ . A%
maritime jurisdiction of the courts of the United States.

We will first consider the point of jurisdiction. "jV^

The learned counsel for the appellants, Mr. Reverdy Johnson, com ^ ^ \ .

tended that, even if the evidence proved that the collision took pl''^ce^A ^^ -/

within the ebb and flow of the tide, the court had not jurisdiction-^ ^4 . .

because the locality is infra corpus comltatus . Vr^'^ '^

Two grounds were talien to maintain that position. ^jj
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1. That the grant in the Constitution of **all cases of admiralty

and muiitinie jurisdiction''" was limited to what were cases of ad-

miralty and maritime jurisdiction in England, when our revolution-

ary war begau, or when the Constitution was adopted, and that a

collision between ships within the ebb iind How of the tide, infra

corpus comitutus, was not one of them.

'2. That the distinguishing limitation uf admiralty jurisdiction, and

decisive test against it, in England and in the United States, except

in the cases allowed in England, was the competency of a court of

common law to give a remedy in a given case in a trial by jury.

And, as auxiliary to this ground, it was urged that the clause in the

Dth section of the judiciary act of 1789, 1 Statutes at Large, 77,

" saving to suitors in all cases the right of a common-law remedy,

where the common law is competent to give it," took away such

cases from the admiralty jurisdiction of the courts of the United

States.

The same positions have been taken again by ]^Ir. Ames and jMr.

Whipple, in the case of the New Jersey Steam Navigation Company

V. The Merchant's Bank of Boston, 6 How. 344. Everything in sup-

port of them, which could be drawn from the history of admiralty

jurisdiction in England, or from what had been its practice in the

United States, and from adjudged cases in both countries, was urged

by those gentlemen. All must admit, who heard them, that nothing

was omitted which could be brought to bear upon the subject. We
come, then, to the decision of these points, with every advantage

which learned research, and ingenious and comprehensive deduction

from it, can give us.

It is the first time that the point has bei'u distinctly presented to

this court, whether a case of collision in our rivers, where the tide

ebbs and flows, is within the admiralty jurisdiction of the courts of

the United State.s, if the locality 1)e, in the sense in which it is used

by the comm(jn-law judges in England, infra corpus comitutus. It is

this point tliat we are now about to decide; and it is our wish that

nothing which may be said in the course of our remarks shall be ex-

tended to embrace any other case of contested admiralty jurisdiction.

We do not tliink that either of the grounds taken can be main-

tained. But, before giving our reasons for this conclusion, it will be,

well for us to state; the cases in whicli the instance court in Kngland

exercised jurisdiction when our Constitution was adoptcil.

Incases to enforce judgments of foreign admiralty courts, when the

jKTson or Ids goods are within the jurisdictiou. MariiuTs' wages,

except when the contract was und«'r seal, or made out of the custom-

ary way of such contracts. Bottomry, in certain cases only, and

under many restrictions. Salvage, when the i)roperty shipwrecked

wafl not cant ashore. Cases between the several owners of ships,

when they disputed among themselves al)out the jmlicy or advantage

of sending licr upon a particular voyage. In cases of goods, and the
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proceeds of goods jjiratically taken, wliieli will be arrested by a

warrant from the court, as belonging to the crown and as droits of

the admiralty. And in cases of collision and injuries to property or

persons on the high seas.

It may as well be said by us, at once, that, in cases of this last

class it has frequently been adjudicated in the English common-law

courts, since the restraining statutes of Kiehard 11. and Henry IV.

Avere passed, that high seas mean that portion of the sea which

washes the open coast ; and that any branch of the sea within the

fauces terrce, where a man may reasonably discern from shore to

shore, is, or at least may be, within the body of a county. In fact,

the general rule in England has been, since the time of Lord Coke,

upon the interpretation given by the courts of common law to the

statutes 13 & 15 Richard II. and 2 Henry IV., to prohibit the

admiralty from exercising jurisdiction in civil cases, or causes of

action arising hifra corpus comitatus. So sternly has the admiralty

been excluded from what we believe to have been its ancient juris-

diction in England, that a prohibition within a few years has been

issued in a case of collision happening between the Isle of Wight

and the Hampshire coast; and a case of collision in the river Hum-
ber, twenty miles from the main sea, but within the flux and reflux

of the tide, has been held not to be within the admiralty jurisdiction.

The Public Opinion, 2 Hagg. 398.

It has not, however, been the undisputed rule, nor allowed to be

the correct interpretation of the statutes of Richard. It has always

been contended by the advocates of the admiralty, that ports, creeks,

and rivers are within its jurisdiction, and not within those statutes;

meaning that the ancient jurisdiction in such localities was not ex-

cluded by the words of the statutes. Browne, however, in his Civil

and Admiralty Law, vol. 2, p. 92, thinks they were within the words

of the statutes ; not meaning, though, to affirm the declaration of

Lord Coke, that those statutes were affirmative of the common law.

We think they were not. However much every true English and

American lawyer may feel himself indebted to the learning of that

great lawyer, and will ever be cautious of disparaging it, it is difficult

for any one to read and reflect upon the part which he took in the

controversy upon admiralty jurisdiction in England, without assent-

ing to Mr. Justice Buller's remarks, in Smart v. Wolf, 3 Durn. &
East, 348 :

" With respect to what is said relative to the admiralty

jurisdiction in 4th Inst. 135, I think that part of Lord Coke's work

has always been received with great caution, and frequently contra-

dicted. He seems to have entertained not only a jealousy of, but an

enmity against, that jurisdiction. The passage in 4th Inst. 135, dis-

allowing the right to take stipulations, is expressly denied in 2 Lord

Rayni. 1826. And I may conclude with the words of Lord Holt in

that case, that in this case ' the admiralty had jurisdiction, and there

is neither statute nor common law to restrain them.'

"
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Having thus admitted, to the fullest extent, the locality in Eng-

land within which the courts of common law permitted the admiralty

to exercise jurisdiction in eases of collision, we return to the ground

taken, that the same limitation is to be imposed, in like cases, upon

the admiralty courts of the United States.

We have already said, it cannot be maintained. It is opposed by

general, and also by constitutional considerations, to which we have

not heard an answer.

In the first place, those who framed the Constitution, and the law-

vers in America in that day, were familiar with a different and more

extensive jurisdiction in most of the States when they were colonies,

tlian was allowed in England, from the interpretation which was

given by the common-law courts to the restraining statutes of Rich-

ard II. and Henry IV. The commissions to the vice-admirals in the

colonies m Nortli America, insular and continental, contained a

much larger jurisdiction than existed in England when they were

granted. That to the governor of New Hampshire, investing him

with the power of an admiralty judge, declares the jiirisdiction to

extend "throughout all and every the sea-shores, public streams,

].orts, fresh- water rivers, creeks, and arms, as well of the sea as of the

rivers and coasts whatsoever, of our said provinces."

In a work by Anthony Stokes, his Majesty's Chief Justice in

Georgia, entitled " A View of the Constitution of the British Colo-

nies in North America and the West Indies," will be found, at page

KW;. the form of the commission of vice-admiral for the provinces in

Nortli America. He says, in page 150, the dates in the ci)mmissiou

are arbitrary, and the name of any particular province is omitted.

Its language is : "And we do hereby remit and grant unto you, the

aforesaid A. V>., our power and authority in and throughout our

]»rovince of aforeniention«*d, &c., &c., and maritime ])orts what-

soever, of the san)e and then-to adjacent, and also thruugliout all and

every of the sea-shores, public streams, ])orts, fresh-water rivers,

creeks, and arms, as well of the sea as of the rivers and coasts what-

soever, of our said province of F." The extracts from both commis-

sions are the same. Wo liave the atithority of Chief .Iiistict; Stokes,

that all given in the coh)nies were alike. The jiirisiliction given in

those commissions is as large as was exercised in the ancit-nt prac-

tice in a«liniraUy in England. It should be observrd, too, that they

were given long before any diHieultics occurred between tlic mother

country and ourselves ; and tliat they contained no power eomjtlained

of by us afti-rwards, wlien it was said an attempt was made to ex-

tend admiralty powers "beyond tlje.se anciint limits." 'I'he king's

authority to grant those eonnnissions in the eolonit-s has never been,

and cannot be, denied. In all the apjieals taki-n from the colonial

courts to the High Court of .\<lmiralty in Kngland. no sueh thing was

ever intimated.

Was it not known, also, that, wiiilst the States were colonies, vice-
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admiralty courts had been in all of them, — in some, as has just been

said, by commissions from the crown, with additional powers con-

ferred upon them by acts of rarliament ; in others, by riglits reserved

in their charters, and in other colonies by their own legislation ?—
that, whether from either source, they exercised a jurisdiction over

all maritime contracts, and over torts and injuries, as well in ports

as upon the high seas? — that acts of Parliament recognized their

jurisdiction as original maritime jurisdiction, in all seizures for con-

travention of the revenue laws ?

Was not a larger jurisdiction in admiralty exercised in Massachu-

setts, throughout her whole colonial existence, than was permitted

to the admiralty in England by the prohibitions of her common-law
courts ? Were her members in the convention which formed our

Constitution ignorant of it ?

Were the members from Pennsylvania and South Carolina for-

getful that the extent of the admiralty jurisdiction in the colonies

had been the subject of judicial inquiry in England, growing out of

proceedings in the admiralty courts of both of those States in revenue

cases ? — that it had been decided in 1754, in the case of The Vrow
Dorothea, 2 Rob. 246, — which was an appeal from the vice-admiralty

judge in South Carolina to the High Court of Admiralty, and thence

to the delegates,— that the jurisdiction in admiralty in the colonies

for a breach of the revenue laws was in its nature maritime, and
was not a jurisdiction specially conferred by the statute of William

III. c. 22, § 6 ; a judgment which subsequently received the assent

of all the common-law judges, in a reference to them from the Privy

Council? 2 Rob. 246; 8 Wheat. 397, note. This, too, after an

eminent lawyer, Mr. West, assigned as counsel to the Commissioners
of Trade and Plantations, had, in 1720, expressed the opinion that

the statutes of 13 & 15 Richard II. c. 3, and 2 Henry IV. c. 11, and
27 Elizabeth, c. 11, were not introductive of new laws, but only

declarative of the common law, and were therefore of force in the

plantations ; and that none of the acts of trade and navigation gave

the admiralty judges in the West Indies increase of jurisdiction be-

yond that exercised by the High Court of Admiralty at home.
Shall it be presumed, also, that the members of the convention

were altogether disregardful of what had been the early legislation

of several of the States, when they were colonies, upon admiralty
jurisdiction and the rules for proceeding in such courts? — of the

larger jurisdiction given by Virginia by her act of 1660, than was at

that time allowed to the admiralty in England ? — that it was passed
in the year that the ordinance of the republican government in Eng-
land expired by the restoration ? That ordinance revived much of

the ancient jurisdiction in admiralty. It was judicially acted upon
in ?2ngland for twelve years. When it expired there, the enlightened
influences connected with trade and foreign commerce, "and the

uncertainty of jurisdiction in the trial of maritime causes," which
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led to its euactment, no doubt had their weight in inducing

Virginia, then our leading colony in conuuerce, to adopt by legisla-

tion many of its provisions. Tliat ordinance and the act of Virginia

have, in our view, important bearings upon the point under con-

sideration. They were well known to those who represented Vir-

ginia in the convention. In its proceedings they had an active and

intellectual agency, which makes it very unlikely that thoy were

unmindful of the admiralty jurisdiction in Virginia. In Ni'W Vork,

also, there was a court of admiralty, the proceedings, of which were

according to the course of the civil law. Maryland, too, had her

admiralty, differing in jurisdiction from that of England.

Further, the proceedings of our Continental Congress in 1774 afford

reasons for us to conclude that no such limitation was meant. The

admiralty jurisdiction, ancient and circumscribed as it afterwards

was in England, and as it was exercised in the colonies, was neces-

sarily the subject of examination, when the Congress was prejiaring

the declaration and resolves of the 14th October, 1774; in which it is

said "that the several acts of 4 Geo. III. c. 15, 34; o Geo. ill.

c. 25; 6 Geo. III. c. 52 ; 7 Geo. III. c. 41 ; and 8 Geo. III. c. 22,

which impose duties for the purpose of raising a revenue in America,

extend the power of the adniiralty courts beyond their ancient limits."

Journal of Congress, 1774, 21. Again, when it was said (Journal,

33), after reciting other grievances under the statute of 17G7 : "And
amidst the just fears and jealousies thereby occasioned, a statute was

made in the next year (17GS) to establish courts of admiralty on a

new model, expressly for the end of more effectually recovering of

the penalties and forfeitures inflicted by acts of I'arliament, framed

for the purpose of raising revenue in America." And again, in the

address to the king (Journal, 47), it is said :
" Hy several acts of

I'arliament, made in the 4th, 5th, Oth, 7th, and 8th years of your

I^Iajesty's reign, duties are imposed ui)on us for the purpose of rais-

ing a revenue, and the powers of the admiralty and vice-admiralty

courts are extended beyond their ancient limits; whereby our i)r()p-

erty is taken from us without our consent," &,c. Why this repeated

allusion to the ancient limits of admiralty jurisdiction, by men fully

ac<iuainted witli every part of Englisli jurisprudence, if they had not

believed it had existed in England at one time much beyond what

wa-s at that time its exercise in lier admiralty courts ?

With these proceedings f>f tlie Continental Congress every nifmb.-r

of the convention which framed th.- Constitution was familiar. Th.-y

knew, also, wliat had been the extent and the manner of tlie exercise

of admiralty jurisdiction in the States, after the war began, until

the Articles of (.'on federation had been ratified. — what it liad l)een

thence to tlic adoption of the Constitution. Advised, as they w<ie

by personal experience, of the diflieulties which attemled the separate

exercise by the States of admiralty i>owers, before tin- confederation

waa formed, and afterwards from the restricted grant of judicial
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power in its articles, can it be supposed, in framing the Constitution,

when they were endeavoring to apply a remedy for those evils by

getting the States to yield admiralty jurisdiction altogether to

the United States, it was intended to circumscribe the larger juris-

diction existing in them to the limited cases, and those only then

allowed in England to be cases of admiralty and maritime juris-

diction ? — that the latter was exclusively intended without any

reference to the former, with which they were most familiar?

Can it be reasonable to infer that such were the intentions of the

framers of the Constitution ? Is it not more reasonable to say, —
nay, may we not say it is certain,— that, in their discussions and

thoughts upon the grant of admiralty jurisdiction, they mingled

with what they knew were cases of admiralty jurisdiction in Eng-

land, what it actually was and had been in the States they were

representing, with an enlarged comprehension of the controversy

which had been carried on in England for more than two hundred

years, between the judges of the common-law courts and the admi-

ralty, upon the subject of its jurisdiction ? Besides, nothing can be

found in the debates of the convention, nor in its proceedings, nor

in the debates of the conventions in the States upon the Constitution,

to sanction such an idea. It is remarkable, too, that the words, " all

cases of admiralty and maritime jurisdiction," as they now are in the

Constitution, were in the first plan of government submitted to the

convention, and that in all subsequent proceedings and reports they

were never changed. There was but one opinion concerning the

grant, and that was, the necessity to give a power to the United

States to relieve them from the difficulties which had arisen from

the exercise of admiralty jurisdiction by the States separately. That

would not have been accomplished, if it had been intended to limit the

power to the few cases of which the English courts took cognizance.

But, besides what we have already said, there is, in our opinion,

an unanswerable constitutional objection to the limitation of ''all

cases of admiralty and maritime jurisdiction," as it is expressed in

the Constitution, to the cases of admiralty and maritime jurisdiction

in England when our Constitution was adopted. To do so would

make the latter a part and parcel of the Constitution, — as much so

as if those cases were written upon its face. It would take away
from the courts of the United States the interpretation of w^hat were

cases of admiralty and maritime jurisdiction. It would be a denial

to Congress of all legislation upon the subject. It would make, for

all time to come, without an amendment of the Constitution, that

unalterable by any legislation of ours, which can at any time be

changed by the Parliament of England, — a limitation which never

could have been meant, and cannot be inferred from the words, which

extend the jurisdiction of the courts of the United States " to all

cases of admiralty and maritime jurisdiction." One extension of the

jurisdiction of the courts of the United States exists beyond the

41
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limitation proposed, just as it existed in the colonies before they

became independent States, wliieh never has been a ease of admiralty

jurisdiction in England. We mean seizures under the laws of im-

post, navigation, or trade of the United States, where the seizures

are made on waters navigable from the sea by vessels of ten or more

tons burden, within the respective districts of the courts, as well as

upon the high seas. And this, we have shown in a previous part

of this opinion, was decided in England as early as 1754, with the

subsequent assent of the common-law judges, not to be a juris-

diction conferred upon the courts of admiralty in the colonies by

statutes, but was a case in the colonies of admiralty jurisdiction.

2 Rub. 210. And so it is treated in the 9th section of the judi-

ciary act of 1789. We cannot help thinking tliat section — a declara-

tion by Congress contemporary with tire adoption of the Constitution

very decisive against the limitation contended for by counsel

in this case. Again, this court decided, as early as 1805 (2 Cranch,

406), in the case of The Sally, that the forfeiture of a vessel, under

the act of Congress against the slave-trade, was a case of admiralty

and maritime jurisdiction, and not of common law. And so it

had done before, in the case of The La Vengeance, 3 Dall. 297.

Again, Congress, by an act passed the 19th of June, 1813 (3 Stats.

at° Large, 2j, declared that a vessel employed in a fishing voyage

should be answerable for the fishermen's share of the fish caught,

upon a contract made on land, in the same form and to the same

efTect as any other vessel is by law liable to be proceeded against for

the wa^es of seamen or mariners in the mercliant service. We shall

cite no more, though we might do so, of h>gislative and judicial inter-

pretations, to show that the admiralty jurisdiction of the courts of

the United States is not confined to the cases of admiralty jurisdic-

tion in England when the Constitution was adopted.

No such interpretation has been permitted in respect to any other

power in the Constitution. In what aspect would it not be ])re-

sented, if applied to the clause immediately preceding the grant of

admiralty jurisdiction, " to all cases affecting ambassadors, other

ministers and consuls " ? Is that grant, too, to be interpreted by

the jurisdiction which the English common-law courts exercise in

cases affecting those functionaries, or to be regiilated by what Tiord

Coko says, in 4 Inst. 152, to be their liabilities to punishment for

offences ? Try the interpretation proposed by its application to

the grant t« Congress "to establish uniform laws on the subject of

bankruptcies tliroughout the United States." Would it not result

in this, that all tin; power which Congress had under that grant was

tlie bankrupt system of England as it existed there when the Con-

Btitution was adopted ? Such a limitation upon that clause we deny.

Wo tliink we may very safely say, such interpretations of any grant

in the Constitution, or limitations upon those grants, according to

any English legislation or judicial rule, cannot be permitted. At
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most, tliey furnish only analogies to aid us in our constitutional

expositions. We therefore conclude that the grant of admiralty

power to the courts of the United States was not intended to be

limited or to be interpreted by what were cases of admiralty juris-

diction in England when the Constitution was adopted.

We will now consider the proptjsition, that the test against admi-

ralty jurisdiction in England and the United States is the competency

of a court of common law to give a remedy in a given case in a trial

by jury ; or that in all cases, except in seamen's wages, where the

courts of common law have a concurrent jurisdiction with tlie admi-

ralty, and can try the cause and give redress, that alone takes away the

admiralty jurisdiction. It has the authority of Lord Cuke to sustain it.

But it was the effort and the design of Lord Coke to make locality the

boundary in cases of contract, as well as in tort, that is, to limit the

jurisdiction in admiralty to contracts made on the sea, and to be exe-

cuted on the sea ; and to exclude its jurisdiction in all cases of marine

contracts made on the land, though they related exclusively to marine

services, principally to be executed on the sea. To that extent the

admiralty courts were prohibited by the common-law judges from ex-

ercising jurisdiction, until the unreasonableness and inconvenience of

the restriction forced them to relax it in the case of seamen's wages.

Then it was that the common-law courts began to reflect upon what

jurisdiction in admiralty rested, and upon the principles upon which

it would attach. With the acknowledgment of all of them ever

since, it was affirmed that the subject-matter, and not locality, deter-

mined the jurisdiction in cases of contract. Passing over intermediate

decisions showing the manner and the reasons given for the relaxa-

tion in the one case, and the revival of the other, for which the

admiralty always contended, we will cite the case of Menetone v.

Gibbons, 3 Durn. & East, 2G9, 270. Lord Kenyon and Sir Francis

Buller say, in that case, the question whether the admiralty has or

has not jurisdiction, depends upon the subject-matter. We wish it

to be remarked, however, that the manner of proceeding is another

affair, with which we do not meddle now.

It was only upon the principle that the subject-matter in cases of

contract determined the jurisdiction, that this court decided the cases

of The Aurora, 1 Wheat. 96, The General Smith, 4 Wheat. 438, and

The St. Jago de Cuba, 9 Wheat. 409.

If, then, in both classes of civil cases of which the instance court

has jurisdiction, subject-matter in the one class, and locality in the

other, ascertains it, neither a jury trial nor the concurrent jurisdiction

of the common-law courts can be a test for jurisdiction in either class.

Crimes as well those of which the admiralty has jurisdiction as those

of which it has not, except in cases of impeachment, the Constitution

declares shall be tri ^1 by a jury. But there is no provision, as the

Constitution originally was, from which it can be inferred that civil

causes in admiralty were to be tried by a jury, contrary to what the



(144 THE JUDICIAL DEPARTMENT. [CHAP. VI.

framers of the Constitution knew was the mode of trial of issues of

fact in the admiralty. We confess, tlien, we cannot see how tliey are

to be embraced in the Seventh Amendment of the Constitution, pro-

viding that in suits at common law the trial by jury should be pre-

served. Cases under §20 are not so provided for. Does not the

specification of amount show the class of suits meant in the amend-

ment, if anything could show it more conclusively than the term

"suits at common law'' ?

Suits at common law are a distinct class, so recognized in tlie

Constitution, whetlier they be such as are concurrent with suits of

which there is jurisdiction in admiralty, or not. Can concurrent

jurisdiction imply exclusion of jurisdiction from tribunals, in cases ad-

mitted to have been cases in admiralty, without trial by jury ? Again,

suits at common law indicate a class, to distinguish them from suits

in equity an<l admiralty ; cases in admiralty, another class distingnish-

a\)le from botli, as well as to tlie system of laws determining them as

the manner of trial, except that in equity issues of fact may be sent

to the common-law courts for a trial by jury. Suppose, then, the

Seventh Amendment of the Constitution had not been made, suits at

the common law and in admiralty would have been tried in the ac-

customed way of each. iJut an amendment is made, inhibiting any

law from being passed which shall take away the right of trial by

jury in suits at common law. Now by what rule of interpretation

or by what course of reasoning can such a provision be converted

into an inliibition upon the mode of trial of suits which are not ex-

clusively suits at common law, recognized, too, as such by the Con-

stitution, for the trial of which Congress can establish courts which

are not courts of common law, but courts of admiralty, without or

with a jury, in its discretion, to try all issues of fact ? Tried in either

way, tiiough, they are still cases in admiralty, and this power in Con-

gress under the grant of admiralty jurisdiction, to try issues of fact

in it by jury, being as well known when the Seventh Amendment was

made as it is now, is conclusive tluit it was done with reference to

suits at common law alone. There is no escape from tliis result,

unless it is to be imidied tliat the amendments were proposed by

persons careless or ignorant of the difference in the mode of trial of

suits at common law and in admiralty, liut they were not so, for

we fiiiil some of thorn in Congress, a f<'W months after, jjreparing and

concurring in the enactment of a law, tliat thr " trials of issues in fact

in the District C<Mirts, in :ill causes except civil causes of admiralty

au'l maritime jurisdietion, shall be bv jury."

In respect to the clause in the Otli section of the judi<-iary act,

—

"saving and reserving to suitors in all cases a common-law remedy

where tl>e common law is comi»etent to give it," — we remark, its

meaning is, that in c.ahch of conoirrent jurisdiction in admiralty and

common law the jurisdiction in the latter is not taken away. The

saving is for the benefit of suitors, plaintiff and defendant, when
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the plaintiff in a case of concurrent jurisdiction chooses to sue in

the common-law courts, so giving to himself and the defendant

all the advantages which such tribunals can give to suitors in

them. It certainly could not have been intended more for the

benefit of the defendant than for the plaintiff, which would be the

case if he could at his will force the plaintiff into a common-law

court, and in that way release himself and his property from all the

responsibilities which a court of admiralty can impose upon both, as

a security and indemnity for injuries of which a libellant may com-

plain,— securities which a court of common law cannot give.

Having disposed of the objections to the jurisdiction of the courts

of admiralty of the United States, growing out of the supposed limi-

tation of them to the cases allowed in England and from the test of

jury trial, we proceed to consider that objection to jurisdiction in this

case, because the collision took place infra corpus comitatus. We
have admitted the validity of this objection in England, but, on the

other hand, it cannot be denied that the restriction there to cases of

collision happening siqjer altum mare, or without the fauces terrx,

Avas imposed by the statutes of Kichard, contrary to what had been

in England the ancient exercise of admiralty jurisdiction in ports and

havens within the ebb and flow of the tide. We have seen no case,

ancient or modern, from which it can correctly be inferred that such

exercise of jurisdiction was prohibited by mere force of the common

law. The most that can be said in favor of the statutes of Richard

being affirmative of the common law, are the assertions of Lord Coke

and the prohibitions of the common-law courts, subsequent to tliose

statutes, and founded upon them, restricting the jurisdiction of the

courts of admiralty to cases of collisions happening upon the high

seas; contrary to what we have already said was its ancient jurisdic-

tion in ports and havens in cases of torts and collision, and certainly

in opposition to what was then, and still continues to be, the admi-

ralty jurisdiction, in cases of collision, of every other country in

Europe.

But giving to such prohibitions of the courts of common law the

utmost authority claimed for them,— that is, that they are affirmances

of the common law as interpretations of the statutes of Richard, —
does it follow that they are to be taken as a rule in the admiralty

courts of the United States in cases of collision ? Must it not first

be shown that the statutes of Richard were in force as such in

America, and that the colonies considered and adopted that portion

of the common law as applicable to their situation ? Now, the stat-

utes of Richard were never in force in any of the colonies, except as

they were adopted by the legislation of some of them ; and the com-

mon law only in its general principles, as they were applicable, with

such portions of it as were adopted by common consent in any one of

the colonies, or by statute. This being so, the rule in England for

collision cases being neither obligatory here by the statutes of Rich-
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arJ nor by the common law, we feel ourselves permitted to look

beyond them, to ascertain what the locality is which ^'ives jurisdic-

tion to the courts of the United States in cases of collision or tort,

or what makes the subject-matter of any service or undertaking a

marine contract. Are we bound to say, because it has been so said •

by the common-law courts in England, in reference to the point

under discussion, that sea always means high sea, or the main sea ?

— that the waters flowing from it into havens, ports, and rivers are

not '' parcel of the sea " ? — that the fact of the political division of

a country into counties makes it otherwise, and takes away the juris-

diction in admiralty, in respect to all the marine means of commerce
and the injuries which may be done to vessels in their passage from

the sea to their ports of destination, and in their outward-bound

voyages until they are upon the high sea ? Is there not a surer

foundation for a correct ascertainment of the locality of marine juris-

diction in the general admiralty law, than the designation of it by the

common-law courts in England? Especially when the latter has in

no instance been applied by England as a limitation upon the general

admiralty law in any of her colonies; and when in all of them, until

the act of 2 William IV. c. 51, was passed, the commissions gave to

her vice-admirals jurisdiction throughout "all and every of the sea-

shores, public streams, ports, fresh-water rivers, creeks, and arms, as

well of the sea as of the rivers and coasts whatsoever." Besides, the

use of the word "sea" to fix admiralty jurisdiction, and what part of

it might be within the body of a county, have not been settled jxtints

among the common-law judges in England. Lord Hale differed

from Lord Coke. The former, in defining what the sea is, says :

"That it is either that whicli lies within the body of the county or

without; that arm or branch of the sea which lies within tlw fnures

terrcB is, r)r at least may be, within the body of a county ; that part

which lies not within the body of a courfty is called the main sea."

It is difficult to reconcile the dilTerences of opinion and of definition

given by tlie common-law courts in Lord Coke's day, aiul for fifty

years afterwards, as to the meaning and legal application of the

word " sea," so as to make a practical rule to govern the decisions of

cases, or to deternnne what were cases of admiralty jurisdiction. 15ut

there is no difficulty in making such a rnlo, if the construction of it.

l)y the aflniiralty courts, is adoi)ted. In that construction, it meant

not only high sea, but arms of the sea, waters flowing from it into

])orts and havens, and as high upon rivers as tlu^ tide ebbs and flows.

We think in the controversy between the courts of admiralty and

common law, n[)on tlu; subject of jurisdiction, that the former have

the iK'st of the argument; that they maintain ihv. jurisdiction for

which thoy contend with more learning, more directness of i)uritose,

and without any of that verbal subtilty which is found in the argu-

ments of tlu'ir adversaries. The conclusions of the admiralty, too,

are more congenial with (nir geographical condition. We may very
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reasonably infer they were thought so on that account by the framers

of the Constitution when the judicial grant was expressed by them in

the words, "all cases of admiralty and maritime jurisdiction." In

those words it is given by Congress to the courts, leaving to them the

interpretation of what were such cases ; as well tlie subject-matter

which makes them so, as the locality which gives admiralty jurisdic-

tion in cases of tort and collision. The grant, too, has been inter-

preted by this court in some cases of the first class, which leaves no

doubt upon our minds as to the locality which gives jurisdiction in

the other. We do not consider it an open question, but res adjudi-

cata by this court. In Peyroux et al. v. Howard and Varion, 7 Pet.

342, the objection to the jurisdiction was overruled, upon the ground

that the subject-matter of the service rendered was maritime, and

performed within the ebb and flow of the tide, at New Orleans. The

court say, although the current in the Mississippi at New Orleans

may be so strong as not to be turned backward by the, tide, yet if the

effect of the tide upon the current is so great as to occasion a regular

rise and fall of tho water, it may properly be said to be within the

ebb and^flow of the tide. The material consideration is, whether the

service is essentially a maritime service, and to be performed on

the sea or on tide water. In the case of The Steamboat Orleans v.

Phoebus, 11 Pet. 175, the jurisdiction of the court was denied, on the

ground that the boat was not employed or intended to be employed

in navigation and trade on the sea, or on tide waters. In Steamboat

Jefferson, Johnson claimant, 10 Wheat. 428, this court says :
" In

respect to contracts for the hire of seamen, the admiralty never pre-

tended to claim, nor could it rightfully exercise, any jurisdiction,

except in cases where the service was substantially performed, or to

be performed, on the sea or upon waters within the ebb and flow of

the tide. This is the prescribed liniit, which it was not at liberty to

transcend. We say, the service was to be substantially performed on

the sea, or on tide water, because there is no doubt that the jurisdic-

tion exists, although the commencement or termination of the voyage

may happen to be at some place beyond the reach of the tide. The
material consideration is, whether the service is essentially a mari-

time service. In the present case the voyage, not only in its com-
mencement and termination, but in all its intermediate progress, was
several hundred miles above the ebb and flow of the tide ; and in no
just sense can the wages be considered as earned in a maritime em-
ployment." In United States v. Coombs, 12 Pet. 72, where the

question certified to the court directly involved what was the admi-
ralty jurisdiction, under the grant of " all cases of admiralty and
maritime jurisdiction," the language of this court is :

" The question

which arises is, What is the true nature and extent of the admiralty

jurisdiction ? Does it in cases wh6re it is dependent upon local-

ity, reach beyond high-water mark ? Our opinion is, tliat in cases

purely dependent ni)on the locality of the act done, it is limited to
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the sea, and to tide waters, as far as the tide flows ; and that it does

not reach beyond high-water mark. It is the doctrine wliich has

been repeatedly asserted by tliis court ; and we see no reason to

depart Irom it." Now, though none of the foregoing cases are cases

of collision upon tide watei-s, but of contracts, services rendered es-

sentially maritime, and in a case of wreck,— the point ruled in all of

them, as to the jurisdiction of the court in tide water as far as the

tide flows, was directly presented for decision in each of them. The
locality of jurisdiction, then, having been ascertained, it must com-

])rehend cases of collision happening in it. Our conclusion is, that

the admiralty jurisdiction of the courts of the United States extends

to tide waters, as far as the tide flows, though that may be infra cor-

jjus comittitus ; that the case before us did happen where the tide

ebbe»l and flowed iiifnt corpus com ifuf us, and that the court has juris-

diction to decree upon the claim of the libellant for damages.

Before leaving this point, however, we desire to say that the 9th

section of the judiciary act countenances all the conclusions which

have been announced in this opinion. We look upon it as legislative

action contemporary with the first being of the Constitution.*\pxi)res-

sive of the opinion of some of its framers, that the grant of admiralty

jurisdiction was to be interpreted by the courts in accordance with

the acknowledged principles of general admiralty law. In that sec-

tion the distinction is made between high seas and waters which are

navigable from the sea by vessels of ten or more tons burden. Ad-

miralty jurisdiction is given upon both, and though the latter is

confined by the language to cases of seizure, it is so with the under-

standing that such cases were strictly of themselves within the ad-

niindty jurisdiction. It declares that issues of fact in civil causes of

admiralty and maritime jurisdiction shall not be tried by a jury, and

makes so clear an assignment to the courts of jurisdiction in criminal,

admiralty, and common-law suits, that the last two cannot be so con-

foiinded as to ])la(^e both of them under the Seventh Amendment of

the Constitution, which is :
" In suits at common law, where the

value in controversy shall exceed twenty dollars, the right of trial

by jury shall be preserved, and no fact tried by a jury shall be other-

wise re-examined, in any court of the United States, than according

to the rules of the common law."

[On consideration of the merits of the case the decree was allinned.

Mu. .Tt;RTiCB Catok delivered a concurring opinion and Mit. .Ii sri< k

WooDBuitv delivered a dissenting opinion.']

> In tlifraj«-of 'F'liK Prtoi-Ki.i.Kn CJknkhkk (iiii r '• riT/iii<.ii, I'-' lluw. » j.i (lf<r>l ),

tlif iiiicHtii.ii wiw r!ii-<'<l wlicthcr tho courts of tin- rniio.l Sl.it«-M liiul jiiriMlirtioii in

sflmiralcy ovr-r n nvn- of colliHioii on I.ukr- ( (iit.irin. .Mu. riiir.K .Ii stki Tanky,

(InlivcrittK th«' opinion of tin- court, n«cfl tliin hwijjUJUfO :
—

" At thf tirnft tho Constitution of tli« rniicd StnlcH wax ii<|o|,i(i|, iin<l our court.-* of

a>lniir!ilty wj-nt into ojMTtition, tho ilcfinition whidi liad \«'<-u iwloptcil in F,u>jlan<l wiiM

»««|nallv pro|KT li«rc. In tli<- ol>l lliirlccn .Stiitot* tlio far jjrcatcr part of ilic navi^alilo

water* arc tide watom. And in lluj StatcM wliicli wore ut tlinl i.criod in an.v decree
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commercial, and where courts of admiralty were called on to exercise their jiWsdic-

tiou, every public river was tide water to the liead of navigation. And, indeed, until

the discovery of steamboats, there could be nothing lii<e foreign commerce upon^

waters with an unchanging current resisting the upward passage. The courts of tiif

United States, tlierefore, naturally adopted tiic English mode of defining a pul)li

river, and consequently the boundary of admiralty jurisdicticm. It measured it b

tide water. And that definition iiaving fouud its way into our courts, became, after a

time, the familiar mode of describing a public river, and was repeated, as casesj^

occurred, witiiout particularly examining whether it was as universally apjdicable in"

this country as it was in England. If there were no waters in the United States

which are public, as contradistinguished from private, except where there is tide, then

imquestionably here as well as in England tide water must be the limits of admiralty

power. And as tlie English definition was adopted in our courts,

in judicial proceedings and forms of pleading, borrowed froi

character of the river was in process of time lost sight of, and

admiraltv treated as if it was limited by the tide. The de.scripti m of a public H'l^hl

gable river was substituted in the place of the thing intendeil to be described. Ku<^^ i^

under the natural influence of precedents and established forms, a definition originally }^
correct was adhered to and acted on, after it had ceased, from a change in circum-|

stances, to be the true description of public waters. It was under the influence of

these precedents and this usage that the case of The Thomas Jefferson, 10 Wheat.

428, was decided in this court, and the jurisdiction of the courts of admiralty of the'

United States declared to be limited to tlie ebb and flow of the tide. The Steamboat

Orleans i;. Phoebus, II Pet. 175, afterwards followed this case, merely as a point '-r^

decided. '*

Jtr\>\ 1i
" It is the decision in the case of The Thomas Jefferson which mainly embarrasses '\]^^^^^ ^^

the court in the present inquiry. We are .sensible of the great weight to which it is |Vl( - ^

entitled. But at tlie same time we are convinced that, if we follow it, we follow an

erroneous decision into whicii the court fell, when the great importance of the ques-

tion as it now presents itself could not be foreseen ; and the subject did not therefore

receive that deliberate consideration which at this time would have been given to it

.

by the eminent men who presided here when that case was decided. For the decisionV

was made in 1825, when the commerce on the rivers of the West and on the lakes w^^

in its infancy, and of little importance, and but little regarded compared with that o!

the present day.

"Moreover, the nature of the questions concerning the extent of the admiralty

jurisdiction, which have arisen in this court, were not calculated to call its attenti*

particularly to the one we are now considering. The point in dispute has generall_^

been, whetlier the jurisdiction was not as limited in the United States as it was in

England at the time the Constitution was adopted. And if it was so limited, then it

did not extend to contracts for maritime services when made on land ; nor to torts and

collisions on a tide-water river, if they took place in the body of a county. The

attention of the court, therefore, in former cases, has been generally strongly at-

tracted to that question, and never, we believe, until recently, drawn to the one we

are now discussing, excejit in the case of The Thomas Jefferson, afterwards followed

in The Steamboat (Jrleaiis i-. Phoebus, as already mentioned. For, with this excep-

tion, the cases always arose on contracts for services on tide water, or were upon libels

for collisions or other torts committed within the ebb and How of the tide. There was,

therefore, no necessity for inquiring whether the jurisdiction extended further in a

public navigable water. And following the English definition, tide was assumed and

spoken of as its limit, although that particular (piestion was not before the court.

" The attention of the court was, however, drawn to this subject in the case of

Waring \\ Clarke, 5 How. 441, which was deciiled in 1848. The collision took place

on the Mississipiii l?iv(!r, near the bayou Goulah, and there was much doubt wliether

the tide flowed so high. There was a good deal of conflicting evidence. But the

majority of the court thought there was sutfic-ient proof of tide there, and conse-

quently it was not necessary to consider whether the admiralty power extended

higher.
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" But that case showed tlie unreasonahleuess of jjivinj; a coiistruotion to the Con

stituiiou which wouUI measure the jurisdiction of the admiralty hy the tide. For if

such be the coustruciiou, then a line drawn across the river Mississijipi would limit

the jurist! ictiou, althouifii tiiere were ports of entry above it, and the water as deep

and navigable, and the commerce as rich, and exposed to the same hazards and inci-

dents, as the commerce below. The distinction would be purely artificial and arbi-

trary as well as unjust, and would make the Constitution of the I'nited States subject

one part of a public river to the jurisdiction of a court of the United States, and deny

it to another part equally public and but a few yards di>laut.

" It is evident tiiat a definition that would at this day limit public rivers in this

countrv to tide-water rivers, is utterly inadmissible. We have thousands of miles of

public navigable water, including lakes and rivers in which there is no tide. Aud
certainly there can be no reason for admiralty power over a ])ublic tide water, w Inch

does not apply with equal force to any other public water used for commercial pur-

poses aud foreign trade, 'i'he lakes and the waters connecting them are undoubtedly

public waters, and we think are within the grant of admiralty and maritime jurisdic-

tion in the Constitution of the I'nited States.

" We are the more convinced of the correctne.<s of the rule we have now laid down,

because it is obviously the one adopted by Congi-ess in 178i», when the government

went into operation. For the 9th section of the judiciary act of 1789, I Stats, at Large,

76, bv which the first courts of admiralty were established, declares that the District

Courts 'shall have exclusive cognizance of all civil cau.^es of admiralty and maritimo

juri.>«liction including all seizures under the laws of impost, navigation, or trade of the

I'liited States, where the seizures are made on waters which are navigable from the

sea by vessels of ten or more tons burden, within their respective districts, as wtdl as

upon the high seas.'

" Hie jurisdiction is lure maile to depcml upon the navigable character of the

water, and not upon the ebb and (low of the tid e. \ i tiie water was navJLMblc. it wjia

iTeeimd to be pu blic ; ami il imlilic. wasregarded as within the legitimate .sco^teof the

admiralt y jnri>diction coriTcrred by the Constitution."

In the c:l>h; <jf TiiK i^iK.vMno.vT MA<iNoi.iA, 20 How. 296 (18J7), which was a

priK-eeding in ailmiralty on account of a collision occurring in the Alabanui Kiver in

the countv of Wilcox, in the State of Alabama, it was contendeil th:U the jurisdiction

in admiralty did not attach, because, first, the collision was within the body of the

county, ami, secoml, becau.'ie it was at a ptjint on the river aliove tide water. Mr.

Jt STICK (Jkiku, delivering the opinion of the court, used the following language:—
•'

I. The Alabama Kiver flows through the State of Alabama. It is a great public

river, navigalde from the sea for many miles above the ebb and tlow of the tide.

Vetwfls licen.sed for the coasting tr.ide.and tlu»se engaged in foreign commerce, pa.ss on

itH waters to ports of entry within the State. It is not, like the Mi.xsi.>isippi, a boundary

iK-tween coterminous States. Neither is it, like the I'enob.scot (see Veazie v. Moore,

14 How ."iOH), made subservient to the internal tnide of the State, by artificial means

nnil dams constructed at its mouth, rendering it inacce.ssil)le to .sea;j<iing ve.>i«els. It

(lifTen* from the Hudson, which rises in ami p.xsses through the Stale of New York, in

the fact that it is nnvigalile for ships and vessels of the largest class far above wiicro

it« wat«TS are affected by the tiiln.

" Before tin- adoption of the prewnt Constitution, each State, in the exercise of its

mnereign power, had its own Court of Admiralty, hiiving jurisdiction over tlie harbors,

creekM, inletj«, and public navigable waters connected with the sea. Ibis juri.sdiction

waM exerfine*! not onlv over rivers, <reeks. anil inlets, which were boumlaries to or

pa#>wd through other Slates, but also where Ihev were whollv within the Slate. Such

a distinction wiut unknown, nor (as it apiM-ars from the decision of liiis court in the

cane of WarinK »•. Clark. .'> How. 441) had these courts been driven from the exercise

of juriwdirtion over torts committed on navigable water within the b<Mly of a county,

by the jealousv of the conimon-law courts.

"When, therefore, the exercis4< of admiraltv and rnariiinie jurisdiction over its

public rirern. |>orti», and linvens was surrendered by each State to the government of

the t'nit«<l Klalen, without an exception as to subjects or places, this court cannot
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interpolate one into the Constitution, or introduce an arbitrary distinction wliicii lias

uo foundation in reason or precedent.

"The olijectiun to jurisdiction stated in the plea, 'that the collision was within the

county of Wilcox, in the State of Alabama,' can liierefore have no greater force or

effect from the fact alleged in the argument, that the Alab;ima liiver, so far as it is

navigable, is wholly within the boundary of the State. It amounts only to a renewal

of the old contest between courts of common law and courts of admiralty, as to their

jurisdiction within the body of a county. This question has been filially adjudicated

ill this court, and the argument exhausted, in the case of Waring i;. Clark. After an

experience of ten years, we have not been called on by the bar to review its principles

as founded in error, nor have we heard of any complaints by the people of wrongs

suffered on account of its supposed iiu'ringeiiient of the right of trial by jury. So

far, therefore, as the solution of the (luestioii now before us is affected by the fact

that the tort was committed within the body of a county, it must ije considered as

finally settled by the decision in that case.

" 2. The second ground of objection to the jurisdiction of the court is founded on

the fact that tliough the collision complained of occurred in a great navigable river,

it was on a part of that river not affected by the flux and reflux of the tide, but ' far

above it.'

" This objection, also, is one which has heretofore been considered and decided by

this court, after full argument and much deliberation. In the case of The Genesee

Chief, 12 How. 444, we have decided, that though in England the flux and reflux

of the tide was a sound and reasonable test of a navigal)le river, because on that

island tide water and navigable water were synonymous terms, yet that ' there is

certainlv nothing in the elib and flow of the tide that makes the waters peculiarly

suitai)le for admiralty jurisdiction, nor anything in the absence of a tide that renders

it unfit. If it is a puiilic navigable water on which commerce is carried on between

different States or nations, the reason for the jurisdiction is precisely the same. And
if a distinction is made on that account, it is merely arbitrary, without any foundation

in reason — and, indeed, contrary to it.' The case of the Thomas Jefferson, 10

"Wheatou, and others, which had hastily adopted this arbitrary and (in this country)

false test of navigable waters, were necessarily overruled.

" Since the decision of these cases, the several District Courts have taken jurisdic-

tion of cases of collision on the great public navigable rivers. Some of these cases

have been brought to this court by a))peal, and in no instance has any objection beeu

taken, either by the counsel or the court, to the jurisdiction, because the collision was

within the body of a county, or above the tide. See Fritz v. Bull, 12 How. 466 :

"Walsh i.-. Rogers, 13 How. 283; The Steamboat New World, 16 How. 469; Ure v.

Kauffman, 19 How. 56; New York and Virginia S. B. Co. v. Calderwood, 19 How.

245.

" In our o])iniou, therefore, neither of the facts alleged in the answer, nor both of

them taken together, will constitute a sufficient exception to the jurisdiction of the

District Court.
" It is due, however, to the learned counsel who has presented the argument for

respondent in this <;ase, to say, that he has not attemjite 1 to impugn the decision of

this court in the case of Waring v. Clark, nor to (|uestion the sutliciency of the reasons

given in the case of The (lenesce Chief for overruling the case of The Thomas Jeffer-

son; but lie contends that the case of The Genesee Chief decided that the act of Con-

gress of 1845, 'extending the jurisdiction of the District Court to certain cases upon

the lakes,' &,c., was not only constitutional, but also that it conferred a new jurisdic-

tion, which the court did not possess before ; and conse(]uently, as that act was con-

fined to the lakes, and ' to vessels of twenty or more tons burden, licensed and

cm])loyed in the business of commerce and navigation between jiorts and places iu

different States and Territories,' it cannot authorize the District Courts in assuming

jurisdiction over waters and subjects not included in the act, and more especially

where the navigable jiortion of the river is wliolly within tlie boundary of a single

State. It is contended also that the case of Fritz r. Bull, and those which follow it,

sustaining the jurisdiction of the Court of Admiralty over torts on the Mi^si.-^sippi
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Kiver, cauuoi be recouciled with tlie points decided iu the former case, as just stated,

unless uu the- hvpnthesis that tlie act of 1845 be coiistrut'd to include the Missis>ippi

and t>ther great rivers of the Wtst ; wiiich it mauifesth does not.

• But it ue\er has been ;issertcd bv this court, either in the case of Fritz v. Bull or

in auv other case, that the adni.raltv jurisdiction exercised over tiic great navigable

rivers of the West was claimed under the act of 1845, or bv virtue of auvthing therein

contained.

"The Constitution, in defining the powers of the courts i.f tlic United States,

extends them to ' all cases of admindty and mariiinu! jurisdiction.' It defines how
much of the judicial power siiall be exercised bv the ijupreme Ct»urt only ; and it was

left to Congress to ordain and establish otlier courts, and to fix the boundary and

extent of their re.*pective jurisdictions. Congress might give any of tliese courts the

whole or so iiiucii of tlie admiralty jurisdiction as it saw fit. It might extend their

jurisdiction oxer nil navigable waters, and all ships and vessels tiiereon, or over some

navigable waters, and vessels of a certain description only. Conset|ucntly. as Con-

gress iiad never before 1845 conferred admiralty jurisdiction over tlie Nortiiern fre.^h-

water lakes not * navigaide from the sea,' the District Courts could not a.-isunie it by

virtue of tiiis clause in the Constitution. An act of Congress was therefore necessary

to confer this jurisdiction on those waters, and was completely witliin the con.-iiitu-

tioual powers of Congress ; unless, by some unbending law of nature, fresh-water

lakes and rivers are necessarily within the category of those that are not ' navigable,'

and wiiich, consequently, could not be subjected to ' admiralty jurisdiction,' any more

than canals or railroatls.

" Wiieu these States were colonies, and for a long time after the adoption of the

Constitution of the United States, the shores of the great lakes of the North, above

and beyond the ocean tides, were as yet almo.-^t uninhal)ited, except by savage.s. The

necessities of commerce and the progress of steam navigation had iu>t as yet called for.

the exercise of admiralty jurisdiction, except on the ocean border of the Atlantic

States.

'• The ju<liciar}' act of I7SH, in defining the several powers of the courts established

by it, gives to the l)i.>itrict Courts of the United States 'exclusive original cognizance

of .'ill civil cuses of admiralty and maritime juri.sdiclion, including all seizures. &c.,

when thev are made on waters wiiich are uufii/aUt: from the sia by vessels of ten or

more tons burb-n, &c., as well ;u< upon the high .seas.'

" So long as the commerce of tlie country was centreil chielly on the Kastcrn

Atlantic ports, where tiie fresh-water rivers wore .seldom navigalde above tide water,

no inconvenience arose from the adoption of the Knglish insular te.<t of 'navigable

waters.' Hence it was followed by tlie courts without objection or iiKjuiry.

" But this act does not confine admiralty juri.'-dictioii to tide waters ; and if the flux

and reflux of the tide be abamloned. as an arbitrary and fal.se test of a ' mi\ igablo

river," it required no further legislation of Congress to extend it to the .Mississippi,

Alabama, and other great rivers, ' mivifable from the sen ' If the waters over which

this jurisdiction is claimed be witliin this category, the act makes no di.stinction

Ix.'tween them. It is not confined to rivers or waters which Imund coterminous States,

Huch iiJi the .Mississippi and Ohio, or to rivers passing Ihrongh more than one State;

nor d<j<-s the act distinguish betwren them ami rivers which ri.se in and pass through

Olio .State onlv, ami are conseiiuently ' iii/i<i corpus romilntus.' The admiralty jiiris-

di<tion surrendered by the States to the Union had no such bouinls as exercised by

ihemsfdveii, and is clogj^ed with no such ( litioiis in its furrender. The interpola-

tion of Hiich conditions by the courts woiiM exclude many i>f the ports, harbors, creeks,

and inlet-* moHt fre.|ueiiier| by fitiijix and eoinnn-ne. but which are wholly im Indeil

witliin the bouudariea of a Slato or the body of u county."
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Ex PARTE BOYER.

109 United States, G29. 1884.

Mr. Justice Blatchfokd delivered the opinion of the court.

The owners of the canal-boat IJrilliant and her cargo filed a libel

in admiralty, in the District Court of the United States for the

Northern District of Illinois, against the steam canal-boat B & C,

in a case of collision. The libel alleges that the Brilliant is a vessel

of more than 20 tons burden, and was employed, at the time of the

collision, in the business of commerce and navigation betw^een ports

and places in different States and Territories of the United States,

upon the lakes and navigable waters connecting said lakes
;
that the

B & C is a vessel of more than 20 tons burden, and was, at the time

of the collision, enrolled and licensed for the coasting trade, and

employed in the business of commerce and navigation between ports

and places in different States and Teritories of the United States,

upon the lakes and navigable waters of the United States
;
that, in

August, 1882, the Brilliant, while bound from Morris, Illinois, to

Chicngo, Illinois, towed, with other canal-boats, by a steam canal-

boat, and carrying the proper lights, and moving up the Illinois and

Lake Michigan canal, about four miles south of the Chicago end of

the canal, was, through the negligence of the B & C, struck and

sunk, with her cargo, by the B & C, which was moving in the

opposite direction, to the damage of the libellants $1,500. The

owners and claimants of the B & C answered the libel, giving their

version of the collision and alleging that it was wholly due to the

faulty navigation of the Brilliant, and that it occurred on the Illinois

and Michigan canal, at a place within the body of Cook County, in

the State of Illinois. In Kovember, 1883, the District Court made

an interlocutory decree, finding that both parties were in fault, and

decreeing that they should each pay one-half of the damages occa-

sioned by the collision, to be thereafter ascertained and assessed by

the court. The owners of the B & C have now presented to this

court a petition, praying that a writ of prohibition may issue to the

judge of the said District Court, prohibiting him from proceeding

further in said suit. The ground alleged for the writ is the want of

jurisdiction of the District Court, as a court of admiralty, over the

waters where the collision occurred.

The Illinois and Michigan canal is an artificial navigable water-

way connecting Lake Michigan and the Chicago Eiver with the Illi-

nois River and the Mississippi River. By the act of Congress of

March 30th, 1822, ch. 14, 3 Stat. GoO, the use of certain public lands

of the United States was vested in the State of Illinois, forever, for

a canal to connect the Illinois River with the southern bend of Lake
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Michigan. The act declared "That the said canal, when completed,

shall be and iurever remain a public highway, lor the use of the gov-

ernment of the United States, free from any toll or other charge

whatever for any property of the United States, or persons in their

service passing through the same." This declaration was repeated

in the act of March IM, 1827, ch. 51, 4 Stat. 234, granting more land

to the State of Illinois to aid it in opening the canal. "We take

judicial notice of the historical fact that the canal, 90 miles long,

was completed in 1848, and is 60 feet wide and 6 feet deep, and is

capable of being navigated by vessels which a canal of such size

will accommodate, and which can thus pass from the ^lississippi

Kiver to Lake Michigan and carry on interstate commerce, although

the canal is wholly within the territorial bounds of the State of

Illinois. By the act of 1822, if the land granted thereby shall cease

to be used for a canal suitable for navigation, the grant is to be void.

It may properly be assumed that the District Court found to be true

the allegations of the libel, before cited, as to the character and em-

ployment of tlie two vessels, those allegations being put in issue by

the answer.

Within tlie principles laid down by this court in the cases of The

Daniel Ball, 10 Wall. 557, and The ISIuntello, 20 Wall. 430, which

extended the salutary views of admiralty jurisdiction applied in The

Genesee Chief, 12 How. 443, The Hine v. Trevor, 4 Wall. 5oo, and

The Eagle, 8 Wall. 15, we have no doubt of the jurisdiction of the

District Court in this case. Navigable water situated as tliis canal

is, used for the purposes for which it is used, a highway for com-

merce between ports and places in different States, carried on by

vessels such as tliose in question here, is public water of the United

States, and within the legitimate scope of the admiralty jurisdiction

conferred by the Constitution and statutes of the United States, even

though the canal is wholly artificial, and is wholly within the body

of a State, and subject to its ownership and control ; and it makes

no difference as to the jurisdic;tion of the District Court that one or

the other of the vessels was at the time of the collision on a voyage

from one jdace in the State of Illinois to another place in that State.

The Belfast, 7 Wall. 024, ^Fany of the embarrassments connected

with the question of the extent of the jurisdiction of the admiralty

disappeared when this court lield, in the case of The Eagle, uhlsH/o-a,

that all of the provisions of § 9 of the Judiciary Act of Si'i»tcml)er

24th, 1789, ch. 20, 1 Stat. 77, which conferred admiralty and mari-

time jurisdiction upon the District Courts were inopi-rativc, excei)t

the simple clause giving to them " exclusive original cognizance of

all civil cau.ses of admiralty and maritime jurisdiction." That deci-

Hion is carried out by thf cnactrnt'iit in § 503 of the Krviscd Statutes,

,' .iivisif)!! 8, tliat tlie District Courts shall have jurisiliction of "all

(.•;.;1 causes of adnjiralty and maritime juris-liction," thus leaving out

the inoperative provisions.
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This case does not raise the question whether the admiralty juris-

diction of the District Court extends to waters wholly within the

body of a State, and from which vessels cannot so pass as to carry on

commerce between places in such State and places in another State

or in a foreign country; and no opinion is intended to be intimated

as to jurisdiction in such a case.

The prayer of the 2^<itition is denied. rf'L'j

7^

^^•:^>^

MANCHESTER v. MASSACHUSETTS.

139 United States, 240. 1891.

[This action was prosecuted in the courts of Massachusetts to im-

pose a fine for violation of a State statute regulating the method of

fishing in Buzzard's Bay. The place where the acts charged were

committed was in that part of the bay which was within a marine

league from the Massachusetts shore at low-water mark. The Su-

preme Court of Massachusetts held the statute to be constitutional.

152 Mass. 230. The defendant sued out a writ of error.]

Mh. Justice Blatchford, after stating the facts, delivered the

opinion of the court.

The principal contentions in this court on the part of the defend-

ant are, that although Massachusetts, if an independent nation, could

have enacted a statute like the one in question, which her own courts

would have enforced and which other nations would have recognized,

yet when she became one of the United States, she surrendered to the

general government her right of control over the fisheries of the ocean,

and transferred to it her rights over the waters adjacent to the coast

and a part of the ocean ; that, as by the Constitution, article 3, sec-

tion 2, the judicial power of the United States is made to extend to

all cases of admiralty and maritime jurisdiction, it is consistent only

with that view that the rights in respect of fisheries should be re-

garded as national rights, and be enforced only in national courts

;

that the proprietary right of Massachusetts is confined to the body

of the county ; that the offence committed by the defendant was
committed outside of that territoiy, in a locality where legislative

control did not rest upon title in the soil and waters, but upon rights

of sovereignty inseparably connected Avith national character, and
which were intrusted exclusively to enforcoment in admiralty courts;

that the Commonwealth has no jurisdiction upon the ocean within

three miles of the shore ; that it could not, by the statute in question,

oust the United States of jurisdiction ; that fishing upon the high

seas is in its nature an integi-al part of national commerce, and its

control and regulation are necessarily vested in Congress and not in
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the individual States; that Congress has manifested its purpose to

take tlie regulation of coast tisheries, in the particulars covered by

the Massachusetts statute in question, by the joint resolution of Con-

gress of February 9, 1871 (IG Stat. 503), establishing tlie Fish Com-

mission, and by Title 51 of the Kevised Statutes, entitled '' Kegulation

of Fisheries," and by the act of February 28, 1887, c. 288 (24 Stat.

434), relating to the mackerel fisheries, and by acts relating to boun-

ties, privileges, and agreements, and by granting the license under

which the defendant's steamer was fishing; and that, in view of the

act of Congress authorizing such license, no statute of a State could

defeat the right of the defendant to fish in the high seas under it.

By the Tublic Statutes of Massachusetts, Part 1, Title 1, c. 1, sec-

tions 1 and 2, it is enacted as follows :
" Section 1. The territorial

limits of this Commonwealth extend one marine league from its sea-

shore at low-water mark. "When an inlet or arm of the sea does not

exceed two marine leagues in width between its headlands, a straight

line from one headland to the other is equivalent to the shore line.

Section 2. The sovereignty and jurisdiction of the Commonwealth

extend to all jdaces within the boundaries thereof; subject to the

rights of concurrent jurisdiction granted over places ceded to the

United States." The same Public Statutes, Part 1, Title 1, e. 22,

section 1, contain the following provision: "The boundaries of

counties bordering on the sea shall extend to the line of the Com-

monwealth, as defined in section one of chapter one." Section 11 of

the same chapter is as follows :
" The jurisdiction of counties sep-

arated l)y waters within the jurisdiction of the Commonwealth shall

be concurrent upon and over such waters." By section 2 of chapter

lOG of the acts of Massachusetts of 188], it is provided as follows;

" Section 2. The harbor and land commissioners shall locate and de-

fine the courses of the boundary linos between adjacent cities and

towns bordering upon the sea and upon arn)S of the sea from l)igh-

water mark outward to the line of the Commonwealth, as dt'llned in

said section one [section one of chapter one of the Cieneral Statutes],

so that the same shall conform as nearly as may be to the course of

the boundary lines between said adjacent cities and towns on tlio

land; and they sliall file a report of their doings with suitable j)lans

ami exhibits, showing the boundary lines of any town by tliem located

an«l defined, in the registry of deeds in which deeds of re:d estate

situated in such town are required to be recorded, and also in the

office of the secretary of the Commonwealth."

The report of the Superior Court states that the point where the

defendant was using tlie seine was within that part of r.uz/.ard's Hay

which the liarbor and land commissioners, acting under the provisions

of the act of 1881, had, so far as they were cajtable of d«)iug so, as-

signed to and made j>art of the town of Falmouth ;
that the distance

between the hearllands at the niouth of Buzzanl's liay " was more

than one nnd less than two marine leagues;" tliat "the distance
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across said bay, at the point where the acts of the defendant were

done, is more than two marine leagues, and the opposite points are in

different counties ;
" and that " the place where the defendant was so

engaged with said seine was about, and not exceeding, one mile and a

quarter from a point on the shore midway from the north line of" the

town of Falmouth " to the south line " of that town.

Buzzard's Bay lies wholly within the territory of Massachusetts,

having Barnstable County on the one side of it, and the counties of

Bristol and Plymouth on the other. The defendant offered evidence

that he was fishing for menhaden only with a purse seine ; that "the

bottom of the sea was not encroached upon or disturbed ; " " that it

was impossible to discern objects across from one headland to the

other at the mouth of Buzzard's Bay ;
" and that the steamer was

duly enrolled and licensed at the port of Newport, Rhode Island,

under tlie laws of the United States, for carrying on the menhaden
fishery.

By section 1 of chapter 19G of the laws of Massachusetts of 1881,

it was enacted as follows :
" Section 1. The boundaries of cities and

towns bordering upon the sea shall extend to the line of the Commou-
Avealth as the same is defined in section one of chapter one of the

General Statutes." Section 1 of chapter 1 of the General Statutes

contains the provisions before recited as now contained in the Pub-

lic Statutes, chapter 1, section 1, and chapter 22, sections 1 and

11. Buzzard's Bay was undoubtedly within the territory described

in the charter of tlie Colony of New Plymouth and the Province

charter. By the definitive treaty of peace of September 3, 1783, be-

tween the United States and Great Britain (8 Stat. 81), His Britannic

]\Iajesty acknowledged the United States, of which Massachusetts

Bay was one, to be free, sovereign, and independent States, and

declared that he treated with them as such, and, for himself, his

heirs and successors, relinquished all claims to the government, pro-

priety, and territorial rights of the same and every part thereof.

Therefore, if IVIassachusetts had continued to be an independent

nation, her boundaries on the sea, as defined by her statutes, would

unquestionably he acknowledged by all foreign nations, and her right

to control the fisheries within those boundaries would be conceded.

The limits of the right of a nation to control the fisheries on its sea-

coasts, and in the bays and arms of the sea within its territory, have

never been placed at less than a marine league from the coast on

the open sea; and bays wholly within the territory of a nation, the

headlands of which are not more than two marine leagues, or six

geographical miles, apart, have always been regarded as a part of the

territory of the nation in which they lie. Proceedings of the Halifax

Commission of 1S7>, under the Treaty of Washington of May 8, 1871,

Executive Document No. 89, 45th Congress, 2d session. Ho. Reps.,

pp. 120, 121, 166.

On this branch of the subject the case of Tlie Queen v. Keyn,
42
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2 Exch. D. 63; is cited for tlie j)laiiitiff in orror, but there the ques-

tioii was uot as to the extent ot tlie iluniiniou of Great Britain over

the open sea adjacent to tlxe coast, but only as to the extent of the

existing jurisdiction of the Court of Admiralty in England over

offences committed on the open sea; and the decision had nothing to

do with the right of control over fisheries in the open sea or in bays

or arms of the sea. In all tlie ciu>es cited in the opinions delivered

in The Queen v. Keyn, wherever the question of the right of fishery

is referred to, it is conceded that the control of fisheries, to the extent

of at least a marine league from the shore, belongs to the uation on

whose coast the fisheries are prosecuUnl.

In Direct U. S. Cable Co. r. Anglo American Tel. Co., 2 App. Cas.

394, it became necessary for the Privy Council to determine whether

a point in Conceittion Bay, Newfoundland, more than three miles

from the shore, was a part of the territory of Newfoundland, and within

the jurisdiction of its legislature. The average width of the bay was

about fifteen miles, and the distance between its headlands was rather

more than twenty miles ; but it was held that Conception Bay was a

part of the territory of Newfoundland, because the British govern-

ment had exercised exclusive dominion over it, with the acipiiescence

of other nations, and it had been declared by act of Parliament " to

be part of the British territory, and part of the country made subject

to the legislature of Newfoundland."

We think it must be regarded as established that, as between na-

tions, the minimum limit of the territorial jurisdiction of a nation

over tide-waters is a marine league from its coast; that bays wholly

within its territory not exceeding two marine leagues in width at the

month are within this limit ; and that included in this territorial juris-

diction is the right of control over fisheries, whether the lish be

migratory, free-swimming fish, or free-moving fish, or fish attached

to or embedded in the soil. The open sea within this limit is, of

course, subject to the common right of navigation; and all govern-

ments, U)r the purpose of self-protection in time of war or for the

prevention of frauds on its revenue, exercise an authority beyond

tliis limit. Gould, Waters, Part 1, c. 1, §§ 1-17, and notes ; Neill r.

Duke of Devonshire, 8 A]^p. Cas. 135; Gammell r. Commi.ssioners,

3 Macq. 419; Mowat r. Me Fee, T) Canada Sup. Ct. (W. ; The Queen

V. Cubitt, 2L' Q. ]'.. D. 022; St. 40 & 47 Viet. c. 22.

It is further insisted by the i)laintilT in error, that the control of

the fisheries of P.uz/.avd's I'.ay is, by the Const itiit ion of the United

Suites, exchisively with the United States, and that the statute of

Ma.Hsaehns»!tt3 is repugnant to that Constitution and U> the laws of the

United States.

In Dunham v. Lamphere, 3 Gray, 208. it was lield (Chief Justice

Sliaw delivering the opinion of the (uiurt), that in the distribution of

powers iK'twccn the general and State governments, the right to the

ii.>ihcrie8 and the jKJwcr to regulate the fisheries on the coasts and in
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the tide-waters of the State, were left, by the Constitution of the
United States, with the States, subject only to such powers as Con-
gress may justly exercise in the regulation of connnerce, foreign and
domestic. In the present case the court below was asked to recon-

sider that decision, mainly on the ground that the admiralty and
maritime jurisdiction of the courts of the United States was not con-

sidered in the oi)inion, and that the recent decisions of the Supreme
Court of the United States, on the power of Congress to regulate

commerce, required that the decision be reconsidered ; but the court

stated that no recent decisions of this court had been cited which
related to the regulation of fisheries within the territorial tide-waters

of a State, and that the decisions of this court which related to that

subject did not appear to be in conflict with the decision in Dunham
V. Lamphere, and that it never had been decided anywhere that the
regulation of the fisheries within the territorial limits of a State was
a regulation of commerce.

It is further contended that by the 'Constitution of the United
States the judicial power of the United States extends to all cases of

admiralty and maritime jurisdiction, and is exclusive ; that this case

is within such jurisdiction ; and that, therefore, the courts of ]Massa-

chusetts have no jurisdiction over it. In McCready v. Virginia, 94
U. S. 391, the question involved was, whether the State of Virginia
could prohibit the citizens of other States from planting oysters iu

Ware Kiver, a stream in Virginia where the tide ebbed and flowed,

when her own citizens had that privilege. In that case it was said,

that the principle had long been settled in this court, that each State

owns the beds of all tide-waters within its jurisdiction, unless they
hare been granted away; and that; in like manner, the States own
the tide-waters themselves and the fish in them, so far as they are

capable of ownership while running; and this court added, in its

opinion :
" The title thus held is subject to the paramount right of

navigation, the regulation of which, in respect to foreign and inter-

state commerce, has been granted to the United States. There has
been, however, no such grant of power over the fisheries. These re-

main under the exclusive control of the State, which has consequently
the right, in its discretion, to appropriate its tide-waters and their

beds to be used by its people as a common for taking and cultivating

fish, so far as it may be done without obstructing navigation. Such
an approj)riation is in effect nothing more than a regulation of the
use by the people of their common property. The right which the
people of the State thus acquire comes not from their citizenship

alone, but from their citizenship and property combined. It is,

in fact, a pro})erty riglit, and not a mere privilege or immunity
of citizenship."

In Smith v. Maryland, 18 How. 71, 74, a vessel licensed to be em-
ployed in the coasting trade and fisheries was seized by the sheriff

of Anne Arundel County in Maryland, while engaged in dredging for
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oysters in Chesapeake Bay, in violation of a statute of IMarylaiul

enat-tfd for the purpose of preventing the destruction of oysters in

the waters of that State ; and the questions presented were whetlier

that statute was repugiuint to the provisions of the Constitution of

tlie United States, which grant to Congress the power to reguUite

comujerce, or to those which declare that the judicial power of the

United States shall extend to all cases of admiralty and maritime

jurisdiction, or to those which declare that the citizens of each State

shall be entitled to all jjrivileges and immunities of citizens in the

several States. ^Ir. Justice Curtis, in delivering the opinion of this

court, said :
" Whatever soil below low-water mark is the subject of

exclusive property and ownership, belongs to the State on whose
maritime border and within whose territory it lies, subject to any
lawful grants of that soil by the State, or the sovereign power which
governeil its territory, before the Declaration of Independence. l*ol-

lard V. Hagan, 3 How. 212; Martin v. Waddell, 16 Pet. 367; Den
V. Jersey Co., 15 How. 426, But this soil is held by the State,

not only subject to, but in some sense in trust for, the enjoyment
of certain public rights, among which is the common liberty of

taking fish, as well shell-tish as floating fish." He also said that the

statute of Maryland does " not touch the subject of the common
liberty of taking oysters, save for the purpose of guarding it from

injury, to whomsoever it may belong, and b}'^ whomsoever it may be

enjoyed. Whether this liberty belongs exclusively to the citizens of

the State of ^laryland, or may lawfully be enjoyed in common by all

citizens of the United States ; whether this public use may be re-

stricted by the State to its own citizens or a jiart of them, or by force

of the Constitution of the United States must remain coujmon to all

citizens of the United States; whether the national government, by a

treaty or act of Congress, can grant to foreigners the right to par-

ticipate therein ; or what, in general, are the limits of the trust upon
which the State holds this soil, or its power to define and control tluit

trust, are matters wholly without the scope of tliis case, and upon

which We give no o])inion." Upon the question of the admiralty

jurisdiction, he said :
'* But we consider it to liave been settled by

this court, in United States r. Bevans, 3 ^Vheat. 336, tliat tiiis clause

in the ConstitutUiU did not alTect tlie jurisdiction, nor the legislative

jiower of the States, over so mucii of their tt-rritory as lies below

high-water mark, save that they j)arted with tlic power so tt) legislate

as to conflict with the admiralty jurisdiction or hiws of the United

.SUito.s. As this law conflicts neither with the admiralty jurisdi<!tion

of any court of the United States conferred by Congn-ss, nor with

any law of Congress whatever, wc are of opinion it is not rej)Ugtuint

to this clause of the Constitution." The court also hrld that the act

wa« not repugnant to tl»o clause of the (Constitution whii-h conferred

n[)on Congress tlie power to regulate commerce, and tliat tlie enrol-

ment and license of the vessel gave to the plaintilT in error n(j right
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to violate the statute of Maryland. Tt is said in the opinion that

"no question was made in the court below whether the place in ques-

tion be within the territory of the State. The law is, in terms, limited

to the waters of the State ;
" and the question, therefore, did not arise

"wliether a voyage of a vessel, licensed and enrolled for the coasting

trade, had been interrupted by force of a law of a State while on the

liigh seas, and out of the territorial jurisdiction of sucli State." The
dimensions of Chesapeake Bay do not appear in the report of the case,

but it has been said that this bay is "twelve miles across at the ocean."

1 Bish. Crim. Law, § 105. It is a bay considerably larger than Buz-
zard's Bay, and is not wholly within the State of Maryland, although
at the point where Anne Arundel County bounds upon it it is wholly
in that State. Haney *». Compton, 36 X. J. Law, 507; Corfield v.

Coryell, 4 Wash. C. C. 371 ; Weston v. Sampson, 8 Cush. 347 ; Mahler
V. Norwich & New York Transportation Co., 35 N. Y. 352; United
States t\ Smiley, 6 Sawyer, 640.

In tlie case of Stockton v. Baltimore & N. Y. E. Co., 32 Fed. Hep.

9, in the Circuit Court for the District of New Jersey, Mr. Justice

Bradley shows clearly that there is no necessary conflict between the

right of the State to regulate the fisheries in a given locality and the

right of the United States to regulate commerce and navigation in

the same locality. He says that, prior to the Revolution, the shore

and lands under water of the navigable streams and waters of the

Province of New Jersey belonged to the King of Great Britain, and,

after the Conquest, those lands were held by the State, as they were
by the King, in trust for the public uses of navigation and fishery.

He adds :
" It is true that to utilize the fisheries, especially those of

shell-fish, it Avas necessary to parcel them out to particular operators.

. . . The power to regulate commerce is the basis of the power to

regulate navigation and navigable waters and streams. ... So wide
and extensive is the operation of this power that no State can place

any obstruction in or upon any navigable waters against the will of

Congress." The doctrine has always been firmly maintained by this

court, that whenever a conflict arises between a State and the L^nited

States, as to the regulation of commerce or navigation, the authorit}"-

of the latter is supreme and controlling.

Under the grant by the Constitution of judicial power to the United
States in all cases of admiralty and maritime jurisdiction, and under
the rightful legislation of Congress, personal suits on maritime con-

tracts or for maritime torts can be maintained in the State courts
;

and the courts of the United States, merely by virtue of this grant of

judicial power, and in the absence of legislation by Congress, have
no criminal jurisdiction whatever. The criminal jurisdiction of the

courts of the United States is wholly derived from the statutes of

the United States. Iiutler r. Boston & Savannah Steamshi}) Co., 130
U. S. 527; The Belfast, 7 Wall. 624; The Eagle, 8 Wall. 15; Leon
V. Galceran, 11 Wall. 185 ; Steamboat Co. v. Chase, 16 Wall. 522

;
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8. c. 9 R. T. 419; Solioonmaker v. Gilmore, 102 U. S. 118; Insurance

Co. V. Dunham, 11 Wall. 1; Jones r. United States, 137 U. S. 202, 211.

In eaoh of the cases of United States r. Bevans, 3 Wheat. o'SG, and

of Commonwealth r. Peters, 12 Met. 387, the jjlace where the olfence

was committed was in Boston Harbor; and it was held to be within

the jurisdiction of Massachusetts, according to the meaning of the

statutes of the United States which punished certain offences com-

mitted upon the high seas or in any river, haven, basin, or bay "out
of the jurisdiction of any particular State." The test a])]>lied in

Commonwealth v. Peters, which was decided in the year 1847, was

that the place was within a bay " not so wide but that persons and
objects on the one side can be discerned by the naked eye by

persons on the opposite side," and was therefore within the body

of a county. In United States v. Bevans, ^farshall, C J., said:

"The jurisdiction of a State is coextensive with its territory; coex-

tensive with its legislative power. The place described is unquestion-

ably within the original territory of Massachusetts. It is then within

the jurisdiction of ^lassachusetts, unless that jurisdiction has been

ceded to the United States." If the place where the offence charged

in this case was committed is within the general jurisdiction of Mas-

sachusetts, then, according to the principles declared in Smith i\

Maryland, the statute in question is not rei)Ugnant to the Constitu-

tion and laws of the United States.

It is also contended that the jurisdiction of a State as between it

and the United States must be confined to the body of counties;

that counties must be defined according to the customary English

usage at the time of the adoption of the Constitution of the United

States; that by this usage counties were bounilcd by the nuirgin of

the open sea; and that, as to bays and arms of the sea extending into

the land, only such or such parts were inchuled in counties as were

so narrow that objects could be distinctly seen from one shore to the

other i)y the naked eye. I'.ut there is no indication that the cus-

tomary law of England in regard to the boundaries of counties was
adopted by the Constitution of the United States as a measure to de-

termine the territorial jurisdiction of the States. The extent of the

territorial jurisdiction of Massachusetts over the sea adja(;ent to its

cc)ast is that of an iiidei)endcnt nation ; and, except so far as any

right of control over this territory has been granted to the United

States, this ccmtrol remains with the State. In I'nited States

V. Bevans, Marshall, (J. .)., in the opinion, asks the following ipies-

tions :
" Can the cession of all cases of admiralty and maritime juris-

diction be construed into a cession of the waters on which those cases

may arise ? " "As the powers of the respective governments now
Ht^iiid, if two citizens of Massachusetts step into shallow water wlieii

the tidi! flows, and fight a duel, are they not within the jurisdiction,

and punishalth! by tin; laws, (»f Massachusetts?" The statutes of the

United Stat<!H deline and j)UMish but lew olTeiices on the high seas,
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and, unless other offences when committed in the sea near the coast

can be punished by the States, there is a large immunity from i)unish-

ment for acts which ouglit to be punishable as criminal. Within
what are generally recognized as the territorial limits of States by
the law of nations, a State can define its boundaries on the sea and
the boundaries of its counties; and by this test the Commonwealth
of Massachusetts can include Buzzard's Bay within the limits of its

counties.

The statutes of Massachusetts, in regard to bays at least, make
definite boundaries which, before the passage of the statutes, were
somewhat indefinite; and Rhode Island and some other States have
passed similar statutes defining their boundaries. Public Statutes
of Rhode Island, 1882, c. 1, §§ 1, 2; c. 3, § 6; Gould, Waters, § 16
and note. The waters of Buzzard's Bay are, of course, navigable
waters of the United States, and the jurisdiction of Massachusetts
over them is necessarily limited. Commonwealth v. King, 150 Mass.
221 ; but there is no occasion to consider the power of the United
States to regulate or control, either by treaty or legislation, the
fisheries in these waters, because there are no existing treaties or
acts of Congress which relate to the menhaden fisheries within such
a bay. The rights granted to British subjects by the treaties of June
5, 1854, and May 8, 1871, to take fish upon the shores of the United
States, had expired before the statute of Massachusetts (St. 1886,
c. 192) was passed which the defendant is charged with violating.

The Fish Commission was instituted "for the protection and preser-

vation of the food fishes of the coast of the United States." Title 51
of the Revised Statutes relates solely to food fisheries, and so does
the act of 1887. Nor are we referred to any decision which holds
that the other acts of Congress alluded to apply to fisheries for men-
haden, which is found as a fact in this case not to be a food fish,

and to be only valuable for the purpose of bait and of manufacture
into fish oil.

The statute of Massachusetts which the defendant is charged with
violating is, in terms, confined to waters " within the jurisdiction of

this Commonwealth ;
" and it was evidently passed for the preserva-

tion of the fish, and makes no discrimination in favor of citizens of

Massachusetts- and against citizens of other States. If there be a
liberty of fishing for swimming fish in the navigable waters of

the United States common to the inhabitants or the citizens of the
United States, upon which we express no opinion, the statute may
well be considered as an impartial and reasonable regulation of tliis

liberty; and the subject is one which a State may well be permitted
to regulate within its territory, in the absence of any regulation by
tlie United States. The preservation of fish, even although they are
not used as food for human beings, but as food for other fish which
are so used, is for the common benefit; aiid we are of opinion that
the statute is not repugnant to the Constitution and the laws of
the United States.
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It may l>e observed that section 4398 of the Revised Statutes (a re-

enactment of section 4 of the joint resolution of February 9, 1S71 ) pro-

vides as follows, in regard to the Commissioner of Fish and Fisheries :

•"• The commissioner may take or cause to be taken at all times, in the

waters of the seacoast of the United States, where the tide ebbs and

flows, and also in the waters of the lakes, such tish or specimens there-

of as may in his judgment, from time to time, be needful or proper for

the conduct of his duties, any law, custom, or usage of any State to the

contrary notwithstanding.'' This enactment may not improperly be

construed as suggesting that, as against the law of a State, the Fish

Commissioner might not otherwise have the right to take iish in places

covered by the State law.

The pertinent observation may be made that, as Congress does not

assert, by legislation, a right to control pilots in the bays, inlets,

rivers, harbors, and ports of the United States, but leaves the regula-

tion of tluit matter to the States, Cooley v. Board of Wardens, 12 How.
1,'99; so, if it does not assert by aftirmative legislation its right or will

to assume the control of menhaden fisheries in such bays, the right to

control such fisheries must remain with the State wliicb contaius such

bays.

We do not consider the question whether or not Congress would

have the riglit to control the menhaden fisheries which the statute of

^[assachusetts assumes to control ; but we mean to say only that, as

the right of control exists in the State in the absence of the aflirma-

tive action of Congress taking such control, the fact that Congress

has never assumed the control of such fisheries is persuasive evidence

that the right to control them still remains in the State.

Juilgmcnt affirmed.

THE .MIOSES TAVLOK.

4 Wallace, 411. 1800.

Mk. .TcsTfCE FiKi-i> dflivert'd the f)pini<)n of the court.

This case arises upon certain provisions of a statute of California

regulating proceedings in civil c;ises in the courts of that State.

Laws of California of 1S51, p. HI. The sixth chapter of the statute

relates to actions against steamers, vessels, and boats, and provides

that they shall be liable— 1st, for services rendered on board of

them, at the request of, or on contract with, their respective owners,

agents, masters, or consignees; 2d, for supplies furnished for their

use upon the like request ; .'5d, for materials furnislitd in their

construction, repair, or equipment; 4th, for their wharfage and

anehorage within the State ; oth, for non-i)erformance or mal-

performance of any contract for the transportation of i)crst»ns or
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property made by tlieiv respective owners, agents, masters, or con-

signees; 6th, for injuries committed by them to persons or property;

and declares that these several causes of action shall constitute liens

upon the steamers, vessels, and boats, for one year after the causes

of action shall have accrued, and have priority in the order^ enu-

merated, and preference over all other demands. The statute also

provides that actions for demands arising upon any of these grounds

may be brought directly against the steamers, vessels, or boats by

name ; that process may be served on the master, mate, or any per-

son having charge of the same ; that they may be attached as security

for the satisfaction of any judgment which maybe recovered; and

that if the attachment be not discharged, and a judgment be recovered

by the plaintiff, they may be sold, with their tackle, apparel, and

furniture, or such interest therein as may be necessary, and the

proceeds applied to the payment of the judgment.

These provisions, with the exception of the clause designating the

order of priority in the liens, and their preference over other

demands, were enacted in 1851 ; that clause was inserted by an

amendment in 1860.

In 1863, the steamship Moses Taylor, a vessel of over one thou-

sand tons burden, was owned by Marshall 0. Roberts, of the city of

New York, and was employed by him in navigating the Pacific

Ocean, and in earring passengers and freight between Panama and

San Francisco. In October of that year the plaintiff in the court

below, the defendant in error in this court, entered into a contract

with Roberts, as owner of this steamship, by which, in consideration

of one hundred dollars, Roberts agreed to transport him from New
York to San Francisco as a steera.ge passenger, with reasonable

despatch, and to furnish him with proper and necessary food, water,

and berths, or other conveniences for lodging, on the voyage. The
contract, as set forth in the complaint, does not in terms provide for

transportation on any portion of the voyage by the Moses Taylor,

but the case was tried upon the supposition that svich was the fact,

and we shall, therefore, treat the contract as if it specified a trans-

portation by that steamer on the Pacific for the distance between

Panama and San Francisco. For alleged breach of this contract the

present action was brought under the statute mentioned, in a court

of a justice of the peace held within the city of San Francisco.

Courts held by justices of the peace were at that time by another

statute invested with jurisdiction of these cases, where the amount

claimed did not exceed two hundred dollars, except where the action^

was brought to recover seamen's wages, for a voyage performed, in

whole or in part, without the waters of the State. Laws of Cali-

fornia of 1853, p. 287, and of 1856, p. 133.

The agent for the Moses Taylor appeared to the action, and

denied the jurisdiction of the court, insisting that the cause of action

was one over which the courts of admiralty had exclusive jurisdic-
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tion, and also traversed the several matters alleged as breaches of the

contract.

Tlie justice of the peace overruled the objection to his jurisdic-

tion, ami gave judgment for the amount claimed. On appeal to the

County Court the action was tried de novo upon the same pleadings,

but in all respects as if originally commenced in that court. The

want of jurisdiction there, and the exclusive cognizance of such

causes of action by the courts of admiralty, were again urged and

were again overruled; and a similar judgment to that of the justice

of the peace was rendered. The amount of the judgment was too

small to enable the owner of the steamer to take the case by appeal

to the Supreme Court of the State. That court has no appellate

jurisdiction in cases where the demand in dispute, exclusive of

interest, is under three hundred dollars, unless it involve the legality

of a tax, impost, assessment, toll, or municipal fine. Constitution of

the State, Art. VI. sec. 4, as amended in 18G2. The decision of the

County Court was the decision of the highest court in the State

which had jurisdiction of the matter in controversy. From that

court, therefore, the case is brought here by writ of error.

The case presented is clearly one within the admiralty and mari-

time jurisdiction of the Federal courts. The contract for the trans-

portation of the plaintiff was a maritime contract. As stated in the

complaint, it related exclusively to a service to be performed on the

high seas, and pertained solely to the business of commerce and navi-

gation. There is no distinction in princiide between a contract of

this character and a contract for the transportation of merchandise.

The same liability attaches upon their execution both to the owner

and the ship. The passage-money in the one case is equivalent to

the freight-nioney in the other. A breach of either contract is the

appropriate subject of ailmiralty jurisdiction.

Tlie action against the steamer by name, authorized by the statute

of California, is a proceeding in the nature and with the ineidents of

a suit in admiralty. The distinguisliing and characteristic feature

of such suit is that the vessel or thing j.roceeded against is itself

seized and imjdeaded as the defendant, and is judged and sentenced

accordingly. It is this dominion of the suit in admiralty over the

vessel or thing itself which gives to the title made under its decrees

validity against all the world. By the common-law process, whether

of mesne attachment or execution, i)roperty is rcacheil only through

a personal defendant, and then only to the extent of his title. Under

a sale, therefore, upon a judgment in a common-law jiroeeeding the

title acquired can never be better than that i>ossessed by the personal

defendant. It is his title, and not the projjcrty itself, wliich is S()ld.

Tiie statute of California, to the ext(Mit in which it autliorizes

actions in rrm against vessels for causes of action eognizable in the

atlmiralty, invests her courts with a<lmiralty jurisdiction, and so the

Supreme Court of that State has decided in several cases. In Av.iill
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V. The steamer Hartford, 2 Cal. 308, the court thus lield, and added

that "the proceedings in such actions must be governed by the

priucii)les and foruis of admiralty courts, except where otherwise

coutrolled or directed by the act."

This jurisdiction of the courts of California was asserted and is

maintained upon the assumed ground that the cognizance by the

Federal courts "of civil causes of admiralty and maritime jurisdic-

tion " is not exclusive, as declared by the ninth section of the Judi-

ciary Act of 1789.

The question presented for our determination is, therefore, whether

such cognizance by the Federal courts is exclusive, and this depends

eitlier upon the constitutional grant of judicial power, or the validity,

of the provision of the ninth section of the act of Congress.

The Constitution declares that the judicial power of the United

States ''shall extend to all cases, in law and equity, arising under

this Constitution, the laws of the United States, and treaties made,

or which shall be made, under their authority ;
to all cases affecting

ambassadors, other public ministers, and consuls ; to all cases of

admiralty and maritime jurisdiction ; to controversies to which the

United States shall be a party ; to controversies between two or

more States ;
between a State and citizens of another State ; between

citizens of different States; between citizens of the same State

claiming lands under grants of different States ;
and between a State

or the citizens thereof and foreign States, citizens, or subjects."

Article II. § 2.

How far this judicial power is exclusive, or may, by the legislation

of Congress, be made exclusive, in the courts of the United States,

has been much discussed, though there has been no direct adjudica-

tion upon the point. In the opinion delivered in the case of Martin

V. Hunter's Lessee, 1 Wheat. 334, Mr. Justice Story comments

upon the fact that there are two classes of cases enumerated in the

clause cited, between which a distinction is drawn ; that the first

class includes cases arising under the Constitution, laws, and treaties

of the United States, cases affecting ambassadors, other public min-

isters, and consuls, and cases of admiralty and maritime jurisdiction
;

and that, with reference to this class, the expression is that the

judicial power shall extend to all cases ; but that in the subsequent

part of the clause, which embraces all the other cases of national

cognizance, and forms the second class, the word " all " is dropped.

And the learned justice appears to have thought the variation in the

language the result of some determinate reason, and suggests that,

with respect to the first class, it may have been the intention' of the

framers of the Constitution imperatively to extend the judicial

power either in an original or appellate form to all cases, and, with

respect to the latter class, to leave it to Congress to qualify the

jurisdiction in such manner as public policy might dictate. Many
cogent reasons and various considerations of public policy are stated
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in support of this suggestion. The vital importance of all the cases

enunit-rated in the first class to the national sovereignty is mentioned

as a reason which may have warranted the distinction, and which

would seem to require that they should be vested exclusively in the

national courts,— a -consideration which does not apply, at least with

equal force, to cases of the second class. Without, however, i)lacing

implicit reliance upon the distinction stated, the learned justice

observes, in conclusion, that it is manifest that the judicial power of

the United States is in some cases unavoidably exclusive of all State

authority, and that in all otliers it may bo n)ade so at the election of

Congress. We agree fully with this conclusion. The legislation of

Congress has proceeded upon this supposition. The Judiciary Act

of 1789, in its distribution of jurisdiction to the several Federal

courts, recognizes and is framed upon the tlieory that in all cases to

which the judicial power of the United States extends. Congress may

rightfully vest exclusive jurisdiction in the Federal courts. It

declares tiuit in some cases, from their commencement, such jurisdic-

tion shall be exclusive ; in other cases it determines at what stage

of procedure such jurisdiction shall attach, and how long and how

far concurrent jurisdiction of the State courts shall be permitted.

Tims, cases in which the United States are parties, civil causes of

admiralty and maritime jurisdiction, and cases against consuls and

vice-consuls, except for certain offences, are jdacod, from their com-

mencement, exclusively under the cognizance of the Federal courts.

On the other hand, some cases, in which an alien or a citizen of

another State is made a party, may be brought either in a Federal

or a State court, at the option of the plaintiff; and if brought in the

State court may be prosecuted until the appearance of the defendant,

and then, at his option, may be suffered to remain there, ov may be

transferred to the jurisdiction of the Federal courts.

Other cases, not included under these heads, but involving ques-

tions under the Constitution, laws, treaties, or authority of the

United States, are only drawn within the eontrol of the Federal

courts upon appeal or writ of error, after final judgment.

]',y subsequent legislation of Congress, and particularly by the

legislation of the last four years, many of the cases, which by the

Judiciary Act enuld only come under the eognizanee of the Federal

courts after final judgment in the State courts, may be withdrawn

from the concurrent jurisdiction of tlie latter eonrts at earlier stages,

ui)on the a])|)lication of the defendant.

The constitutionality of these jirovisions eannot be seriously (pies-

tioned," and is of frequent recognition by both State and Ftderal

courts.

The cognizance of eivil causes of admiralty and maritime jurisdic-

tion vested in the District Courts by the ninth section of the Judi-

ciary Act may be supported upon like etmsiderations. It has been

made exclusive by Congress, and that is suflicient, even it we should
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a-linit that in the absence of its legislation the State courts might

have.taken cognizance of these causes. But there are many weighty

reasons why it was so declared. "The admiralty jurisdiction," says

Mr. Justice Story, "naturally connects itself, on the one hand, with

our diplomatic relations and the duties to foreign nations and their

subjects ; and, on the other hand, with the great interests of naviga-

tion and conunerce, foreign and domestic. There is, then, a peculiar

wisdom in giving to the national government a jurisdiction of this

sort which cannot be yielded, except for the general good, and which

multiplies the securities for the public peace abroad, and gives to

commerce and navigation the most encouraging support at home."

Commentaries, § 1G72.

The case before us is not within the saving clause of the ninth

section. That clause only saves to suitors " the right of a common-

law remedy, where the common law is competent to give it." It is

not a remedy in the common-law courts which is saved, but a com-

mon-law remedy. A proceeding in rem, as used in the admiralty

courts, is not a remedy afforded by the common law : it is a proceed-

ing under the civil law. When used in the common-law courts, it

is given by statute.

It follows, from the views expressed, that the judgment of the

County Court must be reversed, and the cause remanded, with direc-

tions to dismiss the action for want of jurisdiction.

And it is so ordered.

LEON V. GALCERAN.

11 Wallace, 185. 1870.

Galceran and two other sailors brought each a suit in personam,

in one of the State courts of Louisiana, against jVIaristany, owner of

the schooner Gallego, to recover mariners' wages, and had the

schooner, which was subject to a lien and " privilege" in their favor,

according to the laws of Louisiana, similar in some respects to the

principles of tlie maritime law, sequestered by the sheriff of the

parish. The writ of sequestration was levied upon the schooner,

which was afterwards released upon Maristany's giving a forthcoming

bond, with one Leon as surety, for the return of the vessel to the

sheriff on the final judgment. Judgments having been rendered by

default against ^Nlaristany, the owner, in personam, for the amounts

claimed, with the mariner's lien and privilege upon the property

sequestered, a writ of fi. fa. was issued and demand made without

effect, of the defendant in execution, by the sheriff for the return of

the property bonded. On the return of the sheriff that the property

bonded could not be found, suits (the suits below) were brought in
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the same court by the three sailors against Leon, to enforce in jjer-

sonara against him the obligation of the forthcoming bonds, and
judgments were rendered in pe/'sonam against Leon, tiie surety, in

their favor, for the amounts fixed by the original judgments. From
the judgments thus rendered in the court below (that having been

the highest court in Louisiana where a decision in the suit could be

had), Leon took these writs of error.

Mk. Jl'stice Cliffokd delivered the ojiinion of the court.

Mariners in suits to recover their wages nmy proceed against the

owner or master of the ship in jjersonam^ or they may proceed in rem
against the ship or ship and freight, at their election.

Where the suit is in rem against the ship or ship and freight, the

original jurisdiction of the controversy is exclusive in the District

Courts, as provided by the ninth section of the Judiciary Act, but when
the suit is in jjer^onum against the owner or master of the vessel,

the mariner may proceed by libel in the District Court, or he may, at

his election, proceed in an action at law either in the Circuit Court,

if he and his debtor are citizens of different States, or in a State

court as in other causes of action cognizable in the State and Federal

courts exercising jurisdiction in common-law cases, as provided in

the eleventh section of the Judiciary Act. 1 Stat, at Large, 78; The
Belfast, 7 Wall. G42, G44.

He may have an action at law in the case supposed either in the

Circuit Court or in a State court, because the common law. in such a

case, is competent to give him a remedy, and wherever tlie common
law is competent to give a party a remedy in such a case, the right

to such a remedy is reserved and secured t(j suitcus by the saving

clause contained in the nintl) section of the Judiciary .Vet.

Services, as mariners on board the schooner Gallego, were ren-

dered by ear-h of the appellees in these cases, and their claims for

wages remaining unpaid, on the Sth of August, ISOS, they severally

brought suit in personam, against Joseph Maristany, the sole owner

of the schooner, to recover the respective amounts due to them as

wages for tlieir services as such mariners.

Claims of the kind create a lien upon the vessel under the laws of

that State rpiite similar to the lien which arises in such cases luider

the ujaritime law. Tliey accordingly ai)i)lied to tlie court wlu-re the

suits were returnable for writs of sequestration, and the same having

been granted and jdaced in the hands of the sherilT for service, were

levied upon the sehrjoner as a ser-urity to respond to the judgments

which the jilaintilTs in the respective suits might recover against the

owner of th(? vessel, as t\w. defendant in the several suits.

Sudi a writ when duly issued and served iti such a case has sub-

stantially the same effect in the pratitice of the courts of that State

as an attaeliment on mesne jjrocess in jurisdictions where a creditor

is authorized to employ such a process to create a lien upon the ])roj)-

erty of his debtor as a security to respond to his judgment. Neither
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the writ of sequestration nor tlie i)rocess of attachment is a proceed-

ing hi rem, as known and practised in the admiralty, nor do they bear

any analogy whatever to such a proceeding, as the suit in all such

cases is a suit against the owner of the property and not against the

property as an otfending thing, as in case where the libel is iti rem in

the Admiralty Court to enforce a maritime lien in the property.

Due notice was given of the suit to the defendant in each case, and

he appeared and made defence. Pending the suits the schooner,

which had previously been seized by the sheriif under the writ

or writs of sequestration, was released on motion of the defendant

in those suits and was delivered into his possession, he, the defend-

ant, giving a bond to the sheriff, with surety conditioned to the effect

that he would not send the property out of the jurisdiction of the

court nor make any improper use of it, and that he would faithfully

present the same in case such should be the decree of the court,

or that he would satisfy such judgment as should be recovered in

the suit.

Judgment was recovered by the plaintiff in each case against the

owner of the schooner, and executions were issued on the respective

judgments, and the same were placed in the hands of the sheriff.

Unable to find any property of the debtor or to make the money the

sheriff returned. the execution unsatisfied, and the property bonded

was duly demanded both of the principal obligor and of the present

plaintiff' in error, who was the surety in each of the forthcoming

bonds.

Given, as the bonds were, on the release of the schooner, they be-

came the substitute for the property, and the obligors refusing to

return the same or to satisfy the judgments, the respective judgment

creditors instituted suits against the surety in those bonds. Service

having been duly made, the defendant appeared and filed an excep-

tion to the jurisdiction of the court in each case, upon the ground

that the cause of action was a matter exclusively cognizable in the

District Courts of the United States ; but the court overruled the

exception and gave judgment for the plaintiff, whereupon the de-

fendant sued out a writ of error in each case and removed the same

into this court.

Briefly stated, the defence in the court below was that the action

was founded on a bond given for the sale of the schooner seized

under admiralty process in a proceeding m rern^ over which the State

court had no jurisdiction ratione materice, " and that the bond was

taken coram nonjndke and is void." Enough has already been re-

marked to show that the theory of fact assumed in the exception is

not correct, as the respective suits instituted by the mariners were

suits in personam against the owner of the schooner and not suits in

rem against the vessel, as assumed in the exception. Were the fact

as supposed, the conclusion assumed would follow, as it is well-

settled law that common-law remedies are not appropriate nor
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competent to enforce a maritime lien by a proceeding in rem, and
consequently that tlie jurisdiction conferred upon the District Courts,

so far as respects tliat mode of proceeding, is exclusive.

State legislatures have no authority to create a maritime lien, nor

can they confer any jurisdiction upon a State court to enforce such a

lien by a suit or proceeding in rem, as practised in the admiralty

courts, but whenever a maritime lien arises the injured party may
pursue his remedy by a suit in personam or by a proceeding in rem at

his election. Such a party may proceed in rem in the admiralty, and
if he elects to pursue his remedy in that mode he cannot i)roceed in

any other form, as the jurisdiction of the admiralty courts is ex-

clusive in respect to that mode of proceeding ; but such a party is

not restricted to that mode of proceeding, even in the Admiralty

Court, as he may waive his lien and proceed in j^ersonum against the

owner or master of the vessel in the same jurisdiction, nor is he

compelled to proceed in the adnnralty at all, as he may resort to his

common-law remedy in the State courts, or in the Circuit Court, if

he and his debtor are citizens of ditferent States.

Suitors, by virtue of the saving clause in the ninth section of the

Judiciary Act conferring jurisdiction in admiralty upon the District

Courts, have the right of a common-law remedy in all cases " where

the common law is competent to give it," and the common law is as

competent as the admiralty to give a remedy in all cases where the

suit is in personam against the owner of the property.

Attempts have been made to show that the opinion of the court in

tlie case of The Moses Taylor, 4 Wall. 411, and tlie opinion of tho

court in the case of The Iline r. Trevor, 4 Wall. 55."), are inconsistent

with the views liere expressed, that the court in those cases do not

admit that a party in such a case can ever have a remedy in a State

court ; but it is clear that every such suggestion is without foundation,

as plainly appears from the brief explanations given in each case by

the justice wlio delivered the opinion of the court. Express refer-

ence is made in each of those cases to the clause in the ninth section

of the Judiciary Act which gives to suitors the right of a common-law
rentedy wliere the common law is competent to give it, and there is

nothing in either opinion, when the language employed is properly

applietl to the subject-matter tluMi under consideration, in the slight-

est degree inconsistent with the more elaborate exposition of tho

clause subsequently given in the opinion of the court m the case of

The Belfast, 7 Wall. iWl, in wiiiidi all the members of the court as

then constituted concurred. Tho.se explanations are a ])art of tho

respective opinions, and they expressly recognize tin; right of tho

suitor t*) his common-law action and remedy l)y atta(diment as jiro-

vided in the saving clause of tin; ninth section of the Judiciary Act.

Common-law renu!(lies are xmt competent to enforce a inaritiiiio

lien by a jiroceeding in rem, and (;onsequent ly the original jurisdic-

tion to enforce such a lien l)y that mode of jirocceding is exclusive in
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the District Courts, which is precisely what was decided in each of

the three cases to which reference is made. Authority, therefore,

does not exist in a State court to hear and determine a suit in rem,

founded upon a maritime contract in which a maritime lien arises,

for tiie purpose of eut'urcing such a lien. Jurisdiction in such cases

is exclusively in the District Courts, subject to appeal as provided in

the acts of Congress ; but such a lieu does not arise in a contract for

materials and supplies furnished to a vessel in her home port, and in

respect to such contracts it is competent for the States to create such

liens as their legislatures may deem just and expedient, not amount-

ing to a regulation of commerce, and to enact reasonable rules and

regulations prescribing the mode of their enforcement. The Belfast,

7 Wall. C43 ; The St. Lawrence, 1 Black, 529.

Even where a maritime lien arises the injured party, if he sees fit,

may waive his lien and proceed by a libel in personam in the ad-

miralty, or he may elect not to go into admiralt}' at all, and may
resort to his common-law remedy, as the plaintiffs in these cases did,

in the subordinate court. They brought their suits in the State court

against the owner of the schooner, as they had a right to do ; and hav-

ing obtained judgments against the defendant they might levy their

executions upon any property belonging to him, not exempted from

attachment and execution, which was situated in that jurisdiction.

Undoubtedly they might also resort to the bond given when the

schooner was released, but they were not compelled to do so if the

sheriff coidd find other property belonging to the debtor. By the

return of the sheriff it appears tLat other property to satisfy the ex-

ecutions could not be found, and under those circumstances they

brought these suits against the surety in those bonds, as they clearly

had a right to do, whether the question is tested by the laws of Con-

gress or the decisions of this court. Judgment affirmed.

O

d. Controversies to which the United States or a State is a party.

% V
1. Suits by or against the United States. v^ / . /

STANLEY V. SCHWALBY. V "j^ ^4; /*' )/

lO-J United States, 255. 1890. (^/-^^^^^ /^ '\,

Tins was an aetif)n of trespass to try title, browight m theT)istrnatV' y 0*

Court of Bexar County in the State of Texas, by ^lary U. SclWalby, L JiL>» ^^

joining her husband, J. A. Schwalby, against David S. Stanley"^ ,\y^ ^
William R. Gibson, Samuel T. Gushing, and Joseph C. Bailey, to reY^.\v^ Jn
cover a parcel of land in the city of San Antonio.
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[Plaintiff claimed to be owner in fee of an undivided one-third part

of tlie land, and to be entitled to possession of the whole. The indi-

vidual defendants set ui) title to the land in the United States, and

lawful possession thereof as officers and agents of tlie United States.

At a subsequent stage of the case the United States District Attorney,

by the direction of the Attorney-General, appeared for the United

States. In the Texas Court of Civil Appeal, to which the case was

eventually taken, a judgment was rendered for ])laintiflf against the

individual defendants, for possession jointly with defendants and

for damages, and against the United States for costs. The indi-

vidual defendants and the United States then sued out a writ of

error to this court, and reversal was asked by the United States

upon the ground, among others, that the suit is against the United

States and the property of the United States.]

Mr. Justice Gkay, after stati..g the case, delivered the opinion of

the court.

It is a fundamental principle of public law, affirmed by a long series

of decisions of this court, and clearly recognized in its former opinion

in this case, that no suit can be maintained against the United States

or against their property, in any court, without express authority of

Congress. 147 U. S. 512. See also Belknap v. Schild, IGl U. S. 10.

The United States, by various acts of Congress, have consented to be

sued in their own courts in certain classes of cases ; but they have

never consented to be siied in the courts of a State in any case.

Neither the Secretary of War nor the Attorney -General, nor any sub-

ordinate of either, lias been authorized to waive the exemption of the

United States from judicial ])rocess, or to submit the United States

or their proportv, to the juri.sdiction of the C(mrt in a suit brought

against their offi^rers. Case r. Terrell, 11 Wall. 109, 2()'J ; Carr v.

United States, 98 U. S. 433, 4.38; United States v. Lee, IOC. U. S.

19fi, 20.5. The original instructions from the Attorney-General to

the District Attf)rney, having now been filed and made part of the

record, are shown to have been (as they were at the former stage of

this case supposed l)y the Supreme Court of Texas and by this court

to be) no more than " to appear and defend the interests of the United

States involved " in this suit, that is to say, by appearing and t:iking

part in tlie defence of the offi -ers, and, if deemed advisable, by bring-

ing the rights of the United States more distinctly to the n(iti<;e of

the court by formal suggestion in their name. 85 Texas, 351; 147

U. S. 513. ,\8 the present Chief Justice then remarked, repeating

the words of Chief Justice Marshall in the leading case of The

Exchange. 7 Cranch, 110, 147: "There seems to be a necessity for

a<lmitting that the f.iet might be disclosed to the court by the mi--

jffHtion of the attorney for the United States." The answer actually

filed by the District Attorney, if treated as undertaking to make the

United States a party defendant in the cause, and liable to have



SECT. I. d, 1.] STANLEY V.' SCHWALBY. " 675

judgment rendered against them, was in excess of the instructions of

the Attorney-General, and of any power vested by law in him or in

the District Attorney, and could not constitute a voluntary submis-

sion by the United States to the jurisdiction of the court.

The judgments of the courts of the State of Texas appear to have

been largely based on United States v. Lee, above cited. In that

case, an action of ejectment was brought in the Circuit Court of the

United States against officers occupying in behalf of the United

States lands used for a military station and for a national cemetery.

The Attorney-General filed a suggestion of these facts, and insisted

that the court had no jurisdiction. The plaintiffs produced sufficient

evidence of their title and possession; and the United States proved

no valid title. This court held that the officers were trespassers, and

liable to the action ; and therefore affirmed the judgment below,

which, as appears by the record of that case, was simply a judgment

that the plaintiffs recover against the individual defendants the pos-

session of the lands described, and costs. And this court distinctly-

recognized that, if the title of the United States were good, it would

be a justification of the defendants ; that the United States could

not be sued directly by original process as a defendant, except by

virtue of an express act of Congress ; and that the United States

would not be bound or concluded by the judgment against their

officers. 106 U. S. 199, 206, 222.

In an action of trespass to try title, under the laws of Texas, a

judgment for the plaintiff is not restricted to the possession, but may

be (as it was in this case) for title also. By section 4784 of the Re-

vised Statutes of the State ''the method of trying title to lands,

tenements, or other real property shall be by action of trespass to

try title." By section 4808, " upon the finding of the jury, or of the

court where the case is tried by the court, in favor of the plaintiff

for the whole or any part of the premises in controversy, the judg-

ment shall be that the plaintiff recover of the defendant the title,

or possession, ^or both, as the case may be, of such premises, describ-

ing them, and where he recovers the possession, that he have his writ

of possession." By section 4811, the judgment ''shall be conclusive,

as to the title or right of possession established in such action, upon

the party against whom it is recovered, and upon all persons claim-

ing from, through, or under such yiarty, by title arising after the

commencement of such action." And it has been declared by the

Supreme Court of the State that, by the statutory action of trespass

to try title, " it was unquestionably the legislative intention to pro-

vide a simple and effectual remedy for determining every character

of conflicting titles and disputed claims to land, irrespective of the

fact of its actual occupancy or mere pedal possession;" and "a
method of vesting and divesting the title to real estate, in all cases

where the right or title, or interest and possession, of land may be

involved,", by partition or otherwise. Bridges v. Cundiff, 45 Texas,
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440 ; Titus r. Johnson, 50 Texas, 224, 238 ; Hardy v. Beaty, 84

Texas, 662, 5G8.

In the case at bar, the United States, and their officers in their

behalf, chiimed title in the whole land. The plaintiffs claimed title

in one undivided third part only. The tinal decision below was

ai^ainst the claim of the intervener for another tliird part of the land.

It was thus adjudged that the United States had the title in that part,

if not also in the remaining third, to which no adverse claim was made.

Such being the state of the case, the iinal judgment in favor of the

plaintiffs for the third part awarded to them, and for possession of

the whole jointly with the individual defendants, was directly against

the United States and against their property, and not merely against

their officers.

The judgment for costs against the United States was clearly erro-

neous, in any aspect of the case. United States v. Hooe, 3 Cranch, 73,

91,92; United States r. Barker, 2 AVheat. 395; The Antelope, 12

Wheat. 54('., 55U; United States v. Ringgold, 8 Pet. 150, 1G3 ; United

States i\ Boyd, 5 How. 29, 51.

J, J ^ y ^ A UNITED STATES v TEXAS.

\po V*^ /*^ 143 United states. 621. 1892.

jf j^^Ui. Ju.sTicK H.vKLAx delivered the opinion of the court.

'^y^ 'UiMi suit was brought by original bill in this court purs\iant to

the act of May 2, l.S9(), providing a temjjorary government for the

Territory of Oklahoma. The 2."')th section recites the existence of a

controversy between the United States and the State of Texas as to

the ownership of what is designated on the map of Texas as "Greer

County," and i)rovides that the act shall not be construed to apply to

that county until the title to the same has been adjudicated and de-

termined to l)e in the United States. In order tliat tliere might be

a speedy and final jutlicial determination of this controver.sy tlie

Attornoy-(Jeneral of the United States was authorized and directed

to commence anrl jirosecute on behalf of the United States a jjroper

suit in equity in this court against the State of Texas, setting forth

the title of the United Statt-s to the country lying between the North

and South Forks of tlu' lied Itiver where the Indian Territory and

the State of Texas adjoin, east of the one hundredth degree of longi-

tude, and claimed by the State of Texas as within its boundary. 2G

Sti^t. SI, 02, c. 182,' § 25.

The State of Texas a))i)eared and libd a dennirrer, and, also, an

answer denying the material allegations of the bill. The case is
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now before the court only upon the demurrer, the principal grounds

of which are : That the question presented is political in its nature

and cliaracter, and not susceptible of judicial determination by this

court in the exercise of its jurisdiction as conferred by the Constitu-

tion and laws of the United States; that it is not competent for the

general government to bring suit against a State of the Union in

one of its own courts, especially when the right to be maintained

is mutually asserted by the United States and the State, namely,

the ownership of certain designated territory; and that the plain-

tiff's cause of action, being a suit to recover real property, is legal

and not equitable, and, consequently, so much of the act of May 2,

1890, as authorizes and directs the prosecution of a suit in equity to

determine the rights of the United States to the territory in question

is unconstitutional and void.

Tlie necessity of the present suit as a measure of peace between

the general government and the State of Texas, and the nature and

importance of the questions raised by the demurrer, will appear from

a statement of the principal facts disclosed by the bill and amended

bill.

[The jurisdiction of Texas over the territory in question is dis-

cussed with reference to treaties with Spain and Mexico and negoti-

ations with Texas touching its boundaries.]

The relief asked is a decree, determining the true line between the

United States and the State 6t Texas, and whether the land consti-

tuting what is called " Greer County " is within the boundary and

jurisdiction of the United States or of the State of Texas. The

government prays that its rights, as asserted in the bill, be estab-

lished, and that it have such other relief as the nature of the case

may require.

In support of the contention that the ascertainment of the boun-

dary between a Territory of the United States and one of the

States of the Union is political in its nature and character, and not

susceptible of judicial determination, the defendant cites Foster v.

Neilson, 2 Fet. 253, 307, 309; Cherokee Nation v. Georgia, 5 Pet.

1, 21; United States v. Arredondo, 6 Pet. 691, 711; and Garcia y.

Lee, 12 Pet. 511, 517.

In Foster v. Neilson, which was an action to recover certain lands

in Louisiana, the controlling question was as to whom the country

between the Iberville and the Perdido rightfully belonged at the

time the title of the plaintiff in that case was acquired. The United

States, the court said, had perseveringly insisted that by the treaty

of St. Ildefonso made October 1, 1800, Spain ceded the disputed

territory as part of Louisiana to France, and that France by the

treaty of Paris of 1803 ceded it to the United States. Spain insisted

that the cession to France comprehended only the territory which at

that time was denominated "Louisiana." After examining various

articles of the treaty of St. Ildefonso, Chief Justice Marshall,
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speaking for the court, said: "In a controversy between two nations

concerning national boundary, it is scarcely possible that the courts

of eitlier should refuse to abide by the measures adopted by its own
government. There being no common tribunal to decide between

them, each determines for itself on its o^ u rights, and if they cannot

adjust their differences peaceably, the right remains with the

strongest. The judiciary is not that department of the government

to which the assertion of its interests against foreign powers is

contided; and its duty commonly is to decide upon individual rights,

according to those principles which the political departnu-nts of the

nation have established. If the course of the nation has been a

plain one, its courts would hesitate to pronounce it erroneous."

Again: "After these acts of sovereign power over the territory in

dispute, asserting the American construction of the treaty by which

the government claims it, to maintain the ci)posite construction in

its own courts would certainly be an anomaly in the history and

practice of nations. If those departments which are intrusted with

the foreign intercourse of tlie nation, which assert and maintain its

interests against foreign powers, have unequivocally asserted its

rights of dominion over a country of which it is in possession, and

which it claims under a treaty ; if the legislature has acted on the

construction thus asserted, it is not in its own courts that this

construction is to be denied. A question like this respecting the

boundaries of nations is, as has been truly said, more a political

than a legal question; and in its discussion the courts of every

country must respect the pronounced will of the legislature."

In United States v. Arredondo the court, referring to Foster v.

Neilson, said: "Tliis court did not deem the settlement of bounda-

ries a judicial but a political question — that it was not its duty to

lead, but to follow the action of the other departments of the govern-

ment." The same principles were recogni/.ed in Cherokee Nation v.

Georgia and (iarcia v. Lee.

These authorities do not control the present case. Tliey relate to

questions of boundary between independent nations, and have no

application to a question of that character arising between the

general government and one of tlie States composing the Union, or

betWfM'ii two States of the Union. V>y the Articles of Confedera-

tion, C(»ngre8S was made "the last resort on api)eal in all disputes

and differences " then subsisting or wliich thereafter might arise

"between two or more States concerning boundary, jurisdiction, or

any other cau.se wliatever; " the authority so eonlerred to be exer-

cised by a special trilmnal to be organized in tlie mode jirescribed in

tliose Articles, and its judgiuent to be Hnal and conelusive. Art 9.

At tlie time of the adoption of the Ccmstitution there existed, as

this court said in lUiode Island v. Massachusetts, 12 Tet. GHT, 7L*3,

71,'4. controversies between (deven States in resi)ect to l)oundaries

which had continued from the tirat settlement of the colonies. The
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necessity for the creation of some tribunal for the settlement of these

and like controversies that might arise under the new government

to be formed must therefore have been perceived by the framers of

the Constitution, and consequently among the controversies to

which the judicial power of the United States was extended by the

Constitution we find those between two or more States. And that a

controversy between two or more States, in respect to boundary, is

one to which, under the Constitution, such judicial power extends,

is no longer an open question in this court. The cases of Khode

Island V. Massachusetts, 12 Pet. 657 ; New Jersey v. New York,

5 Pet. 284, 290; Missouri v. Iowa, 7 How. 660; Florida v. Georgia,

17 How. 478; Alabama o. Georgia, 23 How. 505; Virginia v. West

Virginia, 11 Wall. 39, 55; Missouri v. Kentucky, 11 Wail. .395; In-

diana y. Kentucky, 136 U. S. 479; and Nebraska v. Iowa, [143 U. S.

359], were all original suits, in this court, for the judicial determi-

nation of disputed boundary lines between States. In New Jersey

V. New York, 5 Pet. 284, 290, Chief Justice Marshall said: "It has

then been settled by our predecessors, on great deliberation, that

this court may exercise its original jurisdiction in suits against a

State, under the authority conferred by the Constitution and exist-

ing acts of Congress." And in Virginia v. West Virginia it was

said by Mr. Justice Miller to be the established doctrine of this

court "that it has jurisdiction of questions of boundary between

two States of this Union, and that this jurisdiction is not defeated

because in deciding that question it becomes necessary to examine

into and construe compacts or agreements between those States, or

because the decree which the court may render, affects the territorial

limits of the political jurisdiction and sovereignty of the States

which are parties to the proceeding." So, in Wisconsin v. Pelican

Ins. Co., 127 U. S. 26.5, 287, 288: "By the Constitution, therefore,

this court has original jurisdiction of suits brought by a State against

citizens of another State, as well as of controversies between two

States. . . . As to 'controversies between two or more States.' The

most numerous class of which this court has entertained jurisdiction

is that of controversies between two States as to the boundaries of

their territory, such as were determined before the Revolution by

the King in Council, and under the Articles of Confederation (while

there was no national judiciary) by committees or commissioners

appointed by Congress."

In view of these cases, it cannot with propriety be said tliat a

question of boundary between a Territory of the United States and

one of the States of the Union is of a political nature, and not

susceptible of judicial determination by a court having jurisdic-

tion of such a controversy. The important question therefore, is,

whether this court can, under the Constitution, take cognizance of

an original suit brought by the United States against a State to

determine the boundary between one of the Territories and such
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State. Texas insists that no such jurisdiction has been conferred

upon this court, and that the only mode in which the present dispute

can be peaceably settled is by agreement, in some form, between the

United States and that State. Of course, if no such agreement can

be reached — and it seems that one is not probable— and if neither

party will surrender its claim of authority and jurisdiction over the

disputed territory, the result, according to the defendant's theory of

the Constitution, must be that the Uniteil States, in order to effect a

settlement of this vexed question of boundary, must bring its suit

in one of the courts of Texas, — that State consenting that its courts

may be open for the assertion of claims against it by the United

States, — or that, in the end, there must be a trial of physical

strength between the government of the Union and Texas. • The

first alternative is unwarranted both by the letter and spirit of the

Constitution. Mr. Justice Story has well said: "It scarcely seems

possible to raise a reasonable doubt as to the propriety of giving to

the national courts jurisdiction of cases in which the United States

are a party. It would be a perfect novelty in the history of national

jurisprudence, as well as of ]»ublic law, that a sovereign had no

authority to sue in his own courts. Unless this power were given

to the United States, the enforcement of all their rights, powers,

contracts, and privileges in their sovereign capacity would be at the.

mercy of the States. They must be enforced, if at all, in the State

tribunals." Story, Const. § 1G74. The second alternative, above

mentioned, has no place in our constitutional system, and cannot be

contemplated by any ])atriot except with feelings of deep concern.

TJie cases in this court show that the framers of the Constitution

did provide, by tliat instrument, for the judicial determination of

all cases in law and equity between two or more States, inchuling

those involving questions of boundary. Did they omit to j)rovido

for the judicial (letermination of controversies arising between the

United States and one or more of the States of the Union ? This

question is in elTect answered by Uniteil States v. North Carolina,

1.3C U. S. 211. That was an action of debt brought in tliis court by

the United States against the State of North Carolina, upon certain

lx)nds issucil by that State. Tlie State appeared, the case was deter-

mined liere upon its merits, and judgment was rendered for tlu' State.

It is true tliat no (piestion was made as to tlie jurisdiction of tliis

court, and nothing was therefore said in the opinion upon that sub-

ject. Hut it did not esca])e the attention of the court, and tlie judg-

ment would not have been rendered excejit upon the tlieory that this

court lias original juri.sdietion of a suit by the United Stales again.st

a State. A.s, however, tlie (pu?stion of jurisdiction is vital in this

ca-se, and is distinctly raised, it is juoper to consiih'r it ujion its

merits.

The Constitution extends the jiidiei.il pow.-r of the United States

"to all cases, in law and ccjuity, arising under this Constitution, the
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laws of the United States and treaties made, orwhicli sliall he made,

under tlieir authority; to all cases affecting ambassadors, other

public ministers and consuls; to all cases of admiralty and mari-

time jurisdiction; to controversies to which the United States shall

be a party; to controversies between two or more States; between a

State and citizens of another State; between citizens of different

States; between citizens of the same State claiming lands under

grants of different States, and between a State or the citizens thereof

and foreign States, citizens or subjects.

" In all cases, affecting ambassadors or other public ministers and

consuls and those in which a State shall be party, the Supreme

Court shall have original jurisdiction. In all the other cases before

mentioned, the Supreme Court shall have appellate jurisdiction, both

as to law and fact, with such exceptions, and under such regulations

as the Congress shall make." Art. 3, § 2. "The judicial jjower

of the United States shall not be construed to extend to any suit

in law or equity, commenced or prosecuted against one of the United

States by citizens of another State, or by citizens or subjects of any

foreign State." 11th Amendment.
It is apparent upon the face of these clauses that in one class of

cases the jurisdiction of the courts of the Union depends "on the

character of the cause, whoever may be the parties," and, in the

other, on the character of the parties, whatever may be the subject

of controversy. Cohens v. Virginia, 6 Wheat. 264, 378, 393. The

present suit falls in each class, for it is, plainly, one arising under

the Constitution, laws, and treaties of the United States, and, also,

one in wliich the United States is a party. It is, therefore, one to

which, by the express words of the Constitution, the judicial power

of the United States extends. That a Circuit Court of the United

States has not jurisdiction, under existing statutes, of a suit by the

United States against a State, is clear; for by the Kevised Statutes

it is declared— as was done by the Judiciary Act of 1789 — that

"the Supreme Court shall have exclusive jurisdiction of all contro-

versies of a civil nature where a State is a party, except between a

State and its citizens, or between a State and citizens of other States

or aliens, in which latter cases it shall have original, but not exclu-

sive, jurisdiction." Rev. Stat. § 687; Act of September 24, 1789,

c. 20, § 13; 1 Stat. 80. Such exclusive jurisdiction was given to

this court, because it best comported with tlie dignity of a State,

that a case in which it was a party should be determined in the

highest, rather than in a subordinate, judicial tribunal of the nation.

Why then may not this court take original cognizance of the present

suit involving a question of boundary between a Territory of the

United States and a State ?

The words, in the Constitution, "in all cases ... in which a

State shall be party, the Supreme Court shall have original jurisdic-

tion," necessarily refer to all cases mentioned in the preceding
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clause in which a State may be made, of right, a party defendaut,

or in wl'ich a State may, of right, be a party plaintiff. It is ad-

mitted that these words do not refer to suits brought against a State

bv its own citizens or by citizens of other States, or L»y citizens or

subjects of foreign- States, even where such suits arise under the

Constitution, laws, and treaties of the United States, because the

judicial power of the United States does not extend to suits of

individuals against States. Hans v. Louisiana, I'M V. S. 1, and

authorities there cited; North Carolina r. Temple, io4 U. S. 1*2, 30.

It is, however, said that the words last quoted refer only to suits in

which a State is a party, and in which, also, the opposite party is

another State of the Union or a foreign State. This cannot be

correct, for it must be conceded that a State can bring an original

suit in this court against a citizen of another State. Wisconsin v.

Pelican Ins. Co., 127 U. S. 205, 287. Besides, unless a State is

e.xempt altogether from suit by the United States, we do not per-

ceive u[)on what sound rule of construction suits brought by the

United States in this court— especially if they be suits the correct

decision of which depends upon the Constitution, laws, or treaties of

the United States— are to be excluded from its original jurisdiction

as detined in the Constitution. That instrument extends the judi-

cial power of the United States "to all cases," in law and ecpiity,

arising under the Constitution, laws, and treaties of the I'nited

States, and to controversies in which the United States shall be a

jjarty, and confers upon this court original jurisdiction "in all

cases" "in which a State shall be party," that is, in all cases

mentioned in the preceding clause in which a State may , of right, be

made a party defendant, as well as in all cases in which a State

may, of right, institute a suit in a court of the United States. The

present case is of the former class. We cannot assume that the

framers of the Constitution, while extending the judicial ])o\ver of

the United States to controversies between two or more States of

the Union, and between a State of the Union and foreign States,

intended to exempt a State altogether from suit by the general

government. They could not have overlooked the possibility that

controversies, capable of judicial solution, might arise between the

United States and some of tlie States, and tliat the ])eniianenoe of

tlic Union might be endangered if to sonn^ tribunal was not intrusted

the power to determine them according to the recognized principles

of law. And to what tribunal c(mld a trust so moment(uis be more

appropriately committed tlian to that whicli the jieople of the

Uniti'd States, in onh-r to form a nxue perfect Union, establi.sh

justice and insure domestic tranquillity, liavo constituted with

authority to speak for all the people and all the States, ujion ques-

tions before it to wliieh the judicial ]»ower of the nation extends?

It would be diflieult to suggest any reason why this court sliould

have jurisdiction to determine (pu-slionsof bouinhiry between two
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or more States, but not jurisdiction of controversies of like character

between the United States and a State.

Mr. Justice Bradley, speaking for the court in Hans v. Louisiana,

134 U. S. 1, 15, referred to what had been said by certain statesmen
at the time the Constitution was under submission to the people,

and said: "The letter is appealed to now, as it was then, as a

ground for sustaining a suit brought by an individual against a
State. . . . The truth is, that the cognizance of suits and actions

unknown to the law, and forbidden by the law, was not contem-
plated by the Constitution when establishing the judicial power of

the United States. Some things, undoubtedly, were made justiciable

which were not known as such at the common law; such, for exam-
ple, as controversies between States as to boundary lines, and other

questions admitting of judicial solution. And yet the case of Tenn
V. Lord Baltimore, 1 Ves. Sr. 444, shows that some of these un-

usual subjects of litigation were not unknown to the courts even in

colonial times; and several cases of the same general character arose

under the Articles of Confederation, and were brought before the tri-

bunal provided for that purpose in those articles. 131 U. S., Append.
50. The establishment of this new branch of jurisdiction seemed to

be necessary from the extinguishment of diplomatic relations be-

tween the States." That case, and others in this court relating to

the suability of States, proceeded upon the broad ground that '' it

is inherent in the nature of sovereignty not to be amenable to the
suit of an indlt'ulaal without its consent."

The question as to the suability of one government by another
government rests upon wholly different grounds. Texas is not called

to the bar of this court at the suit of an individual, but at the suit

of the government established for the common and equal benefit of
the people of all the States. The submission to judicial solution
of controversies arising between these two governments, "each
sovereign, with respect to the objects committed to it, and neither
sovereign with respect to the objects committed to the other,"
McCulloch V. State of Maryland, 4 Wheat. 316, 400, 410, but both
subject to the supreme law of the land, does no violence to the
inherent nature of sovereignty. The States of the Union have
agreed, in the Constitution, that the judicial power of the United
States shall extend to all cases arising under the Constitution, laws,
and treaties of the United States, without regard to tlie character of
the parties (excluding, of course, suits against a State by its own
citizens or by citizens of other States, or by citizens or subjects of
foreign States), and equally to controversies to which the United
States shall be a party, without regard to the subject of sucli con-
troversies, and that this court may exercise original jurisdiction in

all such cases, "in which a State shall be party," without excluding
those in which the United States may be the opposite party. The
exercise, therefore, by this court, of such original jurisdiction in a
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suit brought by one State against another to deternjine the boundiiry

line between them, or in a suit brought by the United States against

a State to determine the boundary between a Territory of the United

States and that State, so far from infringing, in either case, upon

the sovereignty, is with the consent of the State sued. Such con-

sent was given by Texas when admitted into the Union upon an

equal footing in all respects with the other States.

We are of opinion that this court has jurisdiction to determine the

disputed question of boundary between the United States and Texas.

It is contended that, even if this court has jurisdiction, the dis-

pute as to boundary must be determined in an action at law, and

that the act of Congress requiring the institution of this suit in

equity is unconstitutional and void as, in effect, declaring that legal

rights shall be tried and determined as if they were equitable rights.

This is not a new question in this court. It was suggested in argu-

ment, though not decided, in Fowler v. Lindsey, 3 Dall. 411, 413.

Mr. Justice Washington, in that case, said: " I will not say that a

State could sue at law for such an incorporeal right as that of sover-

eignty and jurisdiction; but even if a court of law would not afford

a remedy, I can see no reason why a remedy should not be obtained

in a court of equity. The State of New York might, I think, file a

bill against the State of Connecticut, praying to be quieted as to the

boundaries of the disputed territory; and this court, in order to

effectuate justice, might apjioint commissioners to ascertain and

rejiort those boundaries." P>ut the question arose directly in Khode

Island V. Massachusetts, 12 I'et. GoT, 734, which was a suit in equity

in this court involving the boundary line between two States. The

court said: "No court acts differently in deciding on Ixmndary be-

tween States, than on lines between separate tracts of land; if there

is uncertainty where the line is, if there is a confusion of bounda-

ries by the nature of interlocking grants, the obliteration of marks,

the intermixing of possession under different ])roi)rietors, the effects

of accident, fraud, or time or other kindred causes, it is a case

aj)proi)riate to ecjuity. An issue at law is directed, a commission of

boundary awarded; or, if the court are satisfied without either, they

decree what and where the boundary of a farm, a manor, jirovince,

or State is and shall be." When that case was before the court

at a suUsequent term. Chief Jiistice Taney, after stating that the

case was of i)eculiar character, involving a question of boundary be-

tween two sovereign States, litigated in a court of justice, and that

there were no jtrecedents as to forms and mo«les of ])roeeeilings,

said: " The 8ul)ject w;i.s however fully considered at tlanuary term,

IS.'W, wlien a motion was made by the (Udendant to dismiss this bill.

Upon that ocj^asion the court determined to franu' their proceedings

' to those which had been adopted in llie Knglish courts,

most analogoiiH to tliis, where the bonndaries ol' great polit-

ical itodies had been brought into cpiestion. And, acting upon this
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principle, it was then decided that the rules and practice of the

Court of Chancery should govern in conducting this suit to a final

issue. The reasoning upon which that decision was founded is fully

stated in the opinion tlien delivered; and upon re-examining the

subject we are quite satisfied as to the correctness of this decision."

14 Pet. 210, 256. The above cases, New Jersey v. New York,

Missouri v. Iowa, Florida v. Georgia, Alabama v. Georgia, Virginia

V. West Virginia, Missouri v. Kentucky, Indiana v. Kentucky, and
Nebraska v. Iowa, were all original sv;its in equity in this court,

involving the boundary of States. In view of these precedents, it is

scarcely necessary for the court to examine this question anew. Of
course, if a suit in equity is appropriate for determining the boundary
between two States, there can be no objection to the ])resent suit as

being in equity and not at law. It is not a suit simply to deter-

mine the legal title to, and the ownership of, the lands constituting

Greer County. It involves the larger question of governmental

authority and jurisdiction over that territory. The United States,

in effect, asks the specific execution of the terms of the treaty of

1819, to the end that the disorder and public mischiefs that will

ensue from a continuance of the present condition of things may be

prevented. The agreement, embodied in the treaty, to fix the lines

with precision, and to place landmarks to designate the limits of

the two contracting nations, could not well be enforced by an action

at law. The bill and amended bill make a case for the interposition

of a court of equity. Demurrer overruled.

Mr. Chief Justice Fuller, with whom concurred Mr. Justice

Lamar, dissenting.

Mr. Justice Lamar and myself are unable to concur in the deci-

sion just announced.

This court has original jurisdiction of two classes of cases only,

those affecting ambassadors, other public ministers and consuls, and
those in which a State shall be a party.

The judicial power extends to "controversies between two or more
States; " "between a State and citizens of another State; " and "be-

tween a State or the citizens thereof, and foreign States, citizens or

subjects.'' Our original jurisdiction, which depends solely upon the

character of the parties, is confined to the cases enumerated, in

which a State may be a party, and this is not one of them.

The judicial power also extends to controversies to which the

United States shall be a party, but such controversies are not in-

cluded in the grant of original jurisdiction. To the controversy here

the United States is a party.

We are of opinion, therefore, that this case is not within the orig-

inal jurisdiction of the court.
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2. Controversies between States,

[See United States v. Texas, supra, p. C7G, where the questions

involved in suits between States relating to boundaries are sutticiently

discussed, and New Hampshire v. Louisiana, infra, p. 713, where the

right of one State to sue another for an indebtedness is considered.]

3. Controversies between a State and its own Citizens or Citizens of

another State.

AMES V. KANSAS.

Ill United States, 449. 1884.

[SriTs wliich were brought by tlie State of Kansas in her own
courts t(j forfeit the cliarter of coriiorations of Kansas, on the ground

that they had unlawfully consolidated with the Union I'acitic Kail-

road Company under the act of Congress incorj)orating that company,

were removed from the State courts to the Circuit Court of the

United States, but were by the latter renianded to the State courts

on the ground that they were not removable to the Federal courts.

This decision of the United States Circuit Court was brought up for

review V»y writ of error.]

Mk. Chief Jl'stice Waite delivered the opinion of the court.

That the records present cases arising under the laws of the United

States we do not doubt. Tlie Attorney-Geneial was instructed by the

legislature to institute proceedings against the Kansas Pacific Company
"for an abandonment, relinquishment, and surrender of its powers

and duties as a corporation to the consolidated company,'' and against

the consolidatefl company, " for usurping, seizing, holding, possessing,

and using the franchises and privileges, powers and immunities, of

the Kansas Pacific Railway Company of Kansas." The whole ])nr-

pose of the suits is to test the validity of the consolidation. The
charge is of an uidawful and wrongful consolidation, and from the

beginning to the end of the petition against the Kansas Pacific C<un-

j»any there is not an allegation of default that does not grow out of

this single act. It is, indeed, alleged that the company has not,

Hince the consolidation, made its proper reports, and has not ap-

])ointed agents on whom jjrocess can be served, and has established

its general offices out of the State; but no such averments are made

as to the consolidated company, and it is apparent that these specifi-

cationa are relied on only as incidents of the main ground of

complaint.
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That the validity of the consolidation, so far as the State is con-

cerned, rests alone on the authority conferred for that purpose by

the acts of Congress is not denied. If the acts of Congress confer

the authority, the consolidation is valid ; if not, it is invalid. Clearly,

therefore, the cases arise under these acts of Congress, for, to use the

language of Chief Justice Marshall in Osborn v. United States Bank,

9 Wheat. 825, an act of Congress "is the first ingredient in the case'

— is its origin— is that from which every other part arises." Tlie

right set up by the company, and by the directors as well, will be

defeated by one construction of these acts and sustained by the

opposite construction. When tliis is so, it has never been doubted

that a case is presented which arises under the laws of the United

States. Cohens v. Virginia, 6 Wheat. 264, 379; Gold Washing &
W^ater Company v. Keyes, 96 U. S. 201 ; Railroad Company v. Mis-

sissippi, 102 U. S. 140.

W^e come now to the question whether a suit brought by a State in

one of its own courts, against a corporation amenable to its own pro-

cess, to try the right of the corporation to exercise corporate powers

within the territorial limits of the State, can be removed to the Cir-

cuit Court of the United States, under the act of IMarch 3d, 1875,

c. 137, if the suit presents a case arising under the laws of the United

States. The language of the act is "any suit of a civil nature . . .

brought in any State court, . . . arising under the Constitution or

laws of the United States," may be removed by either party. This

is broad enough to cover such a case as this, unless the language is

limited in its operation by some other law, or by the Constitution.

The statute itself makes no exception of suits to which a State is a

party.

[Sections 1 and 2 of article 3 of the Constitution are then quoted.]

Within six months after the inauguration of the government under

the Constitution, the Judiciary Act of 1789, c. 20, 1 Stat. 73, was
passed. The bill was drawn by Mr. Ellsworth, a prominent mendier

of the convention that framed the Constitution, who took an active

part in securing its adoption by the people, and who was afterwards

Chief Justice of this court. Section 13 was as follows :
" That the

Supreme Court shall have exclusive jurisdiction of all controversies

of a civil nature, where a State is a party, except between a State

and its citizens ; and except also between a State and citizens of other

States or aliens, in which latter case it shall have original but not

exclusive jurisdiction. And shall have exclusively all such jurisdic-

tion of suits or proceedings against ambassadors, or other public

ministers, or their domestics, or domestic servants, as a court of law

can have or exercise consistently with the law of nations ; and origi-

nal, but not exclusive, jurisdiction of all suits brought by ambassadors,

or other public ministers, or in which a consul or vice-consul shall be

a party." The same act also, by section 9, gave the District Court

jurisdiction exclusively of the courts of the several States of suits
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against consuls or vice-consuls, except for certain offences, and by

Section 25 conferred upon the Supreme Court appellate jurisdiction

for the review, under some circumstances, of the tiiial judgments and

decrees of the highest courts of the States in certain classes of suits

arising under the Constitution and laws of the United States.

It thus appears that the first Congress, in which were many who

had been leading and infiuential members of the convention, and wlio

were familiar with the discussions that preceded the adoption of the

Constitution by the States and with the objections urged against it,

did not understand that the original jurisdiction vested in the

Supreme Court was necessarily exclusive. Tliat jurisdiction included

all cases affecting ambassadors, other public ministers and consuls,

and those in which a State was a party. The evident purj)ose was to

open and keep open the highest court of the nation for the determi-

nation, in the first instance, Of suits involving a State or a diplomatic

or commercial representative of a foreign government. So much was

due to the rank and dignity of those for whom the provision was

made ; but to compel a State to resort to this one tribunal for the

redress of all its grievances, or to deprive an ambassador, public

minister, or consul of the privilege of suing in any court he chose

having jurisdiction of the parties and the subject-matter of his action,

•would be, in many cases, to convert what was intended as a favor into

a burden.

Acting on this construction of tlie Constitution, Congress took care

to provide that no suit should be brought ar/ainst an ambassador or

other public minister except in the Supreme Court, but that he might

sue in any court he chose that was open to him. As to consuls, the

commercial representatives of foreign governments, the jurisdiction

of the Supreme Court was made concurrent with the District Courts,

and suits of a civil nature could be brought against them in eitlier

tribunal. With respect to States, it was provided that the jurisdic-

tion of the Supreme Court should be exclusive in all controversies of

a civil nature where a State was a party, except between a State

and its citizens, and except, also, between a State and citiz.ens

of other States or aliens, in which latter case its jurisdiction should

be original but not exclusive. Thus the original jurisdiction of

the Supreme Court was made concurrent with any other court to

which jurisdiction might be given in suits between a State and citi-

zens of other States or aliens. No jurisdiction was given in such

cases to any other court of the United States, and the practical efft-ct

of the enactment was, therefore, to give the Supreme Court exclusive

original jurisdiction in suits against a State begun without its consent,

and to allow the State to sue for itself in any tribunal that could

entertain its case. In this way States, ambassadors, and public min-

isters were protected from tlie con)i>ulsory jirocess of any court other

than one suited to their high positions, but were left free to seek

redress for their own grievances in any court that had the requisite
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jurisdiction. No limits were set on their powers of choice in this

particuhir. This, of course, did not prevent a State from allowing

itself to be sued in its own courts or elsewhere in any way or to any
extent it chose.

The Judiciary Act was passed on the 24th of September, 1789, and
at the April Term, 1793, of the Circuit Court of the United States

for the District of Pennsylvania, an indictment was found against

Kavara, a consul from Genoa, for a misdemeanor in sending anony-

mous and threatening letters to the British minister and others with

a view to extort money. Objection was made to the jurisdiction for

the rejison that the exclusive cognizance of the case belonged to the

Supreme Court on account of the official character of the defendant.

The court was held by Wilson and Iredell, Justices of the Supreme
Court, and Peters, the District Judge. Mr. Justice Wilson, who had

been a member of the convention that framed the Constitution, was
of opinion '' that although the Constitution vests in the Supreme Court

an original jurisdiction, in cases like the present, it does not preclude

the legislature from exercising the power of vesting a concurrent

jurisdiction in such inferior courts as might by law be established."

]Mr. Justice Iredell thought " that, for obvious reasons of public

policy, the Constitution intended to vest an exclusive jurisdiction in

the Supreme Court upon all questions relating to the public agents

of foreign nations. Besides, the context of the judiciary article of

the Constitution seems fairly to justify the interpretation tluit the

word 'original' means exclusive jurisdiction." The district judge

agreed in opinion with Mr. Justice Wilson, and consequently the

jurisdiction was sustained. United States v. Ravara, 2 Dall. 297.

On the 18th of February, 1793, just before the indictment against

Ravara in the Circuit Court, the ease of Chisholm ik Georgia, 2 Dall.

419, was decided in the Supreme Court, holding that a State might

be sued in that court by an individual citizen of another State. The
judgment was concurred in by four of the five justices then compos-
ing the court, including Mr. Justice Wilson, but Mr. Justice Iredell

dissented. This decision, as is well known, led to the adoption of

the eleventh article of amendment to the Constitution, which pro-

vides that the judicial power of the United States shall not be con-

strued to extend to a suit against a State by a citizen of another

State, or by a citizen or subject of a foreign State.

It is a fact of some significance, in this connection, that although
the decision in Chisholm's case attracted immediate attention and
caused great irritation in some of the States, that in Ravara's case,

which in effect held that the original jurisdiction of the Supreme
Court was not necessarily exclusive, seems to have provoked no
special comment. The efforts of the States before Congress as-

sembled, and of Congress afterwards, were directed exclusively to

obtaining "such amendments in the Constitution of the United States

as will remove any clause or articles of the said Constitution which
41
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can be coustrued to imply or justify a decision tluit a State is com-

pellable to answer in any suit by an individual or individuals in any

court of the United States." Kesolve of the Legislature of Mass.,

Sept. L'7th, 1793.

In Marbury <•. Madison, 1 Cranch, 137, decided in 1803.it was held

that Congress had no power to give the Supreme Court origin;il juris-

diction in other cases than those described in the Constitution, anil

Chief Justice Marshall, in delivering the opinion, used language, on

page 175, which might, perhaps, imply that such original jurisdiction

as luul been granted by the Constitution was exclusive; but this was

not necessary to the determination of the cause, and the Cliief Justice

himself afterwards, in Cohens v. Virginia, 6 Wheat. L'G4, 390, referred

to many expressions in that opinion as dicta in wliich (p. 401), "the

court lays down a principle which is generally correct, in terms much
broiuler than the decision, and not only much broader than the

reasoning with which that decision is supported, but in some in-

stances contradictory to its principle." In concluding that branch of

the case he said, " The general expressions in the case of Marbury r.

Madison must be understood with the limitations which are given to

them in this opinion; limitations which, in no degree, atfect the decis-

sion of that case or the tenor of its reasoning."

[P.ors r. Preston, supra, p. 628, is referred to, and the same cases

are discussed which are considered in that case.]

In view of the practical construction put on this provision of the

Constitution by Congress at the very moment of the organization of

the govemment, and of the significant fact that from 1789 until now

no court of the United States has ever in its actual adjudications

determined to the contrary, we are unable to say that it is not within

the power of Congress to grant to the inferior courts of the United

States jurisdiction in cases where the Supreme Court has been vesteil

by the Constitution with original jurisdiction. It rests with the

legislative department of the government to say to what extent such

grants shall be made, and it may safely be assumed that nothing will

ever be done to encroach upon tlie high ])rivileges of those for whose

protection tlie constitutional provision was intended. At any rate,

we are unwilling to say that the power to make the grant does not

exist.

It remains to consider whether jurisdiction has been given to the

Circuit Courts of the United States in cases of this kind. As has

been seen, it was not given by the Judiciary Act of 17S9, and it did

not exist in 1873, when the case of Wisconsin v. Dnluth, 2 Dill. 400,

was deeidc'd by Mr. Justice Miller on the circuit. lint the act of

March 3d, lH7r., cli. 137, 18 Stat. 470, "to determine the jurisdiction

of Circuit Courts of the United States, and to ri'gulate the removal

of causos from the State courts, and for other jjurposes," does, in

express terujs, provide "that the Circuit Courts of the United States

shall have original cognizance, c(jncurrent with the courts of the sev-
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eral States, of all suits of a civil nature at common law, or in equity,

. . . arising under the Constitution or laws of the United States ;

"

and also that suits of the same nature begun in a State court may be

removed to the Circuit Courts. And here it is to be remarked, that

there is nothing in this which manifests an intention to interfere with

the exclusive original jurisdiction of the Supreme Court as estal)lished

by the act of 1789, and continued by section 687 of the Kevised

Statutes. The only question we have to consider is, therefore,

whether suits cognizable in the courts of the United States on

account of the nature of the controversy, and which need not be

brought originally in the Supreme Court, may now be brought in or

removed to the Circuit Courts without regard to the character of the

parties. All admit that the act does give the requisite jurisdiction

in suits where a State is not a party, so that the real question is,

whether the Constitution exempts the States from its operation.

The same exemption was claimed in Cohens v. Virginia, supra,

to show that the appellate jurisdiction of this court did not e>:-

tend to the review of the judgments of a State court in a suit by a

State against one of its citizens ; but Chief Justice Marshall said,

" The argument would have great force if urged to prove that this

court could not establish the demand of a citizen upon his State, but

is not entitled to the same force, when urged to prove that this court

cannot inquire whether the Constitution or laws of the United States

protect a citizen from a prosecution instituted against him by a

State. ... It may be true that the partiality of the State tribunals,

in ordinary controversies between a State and its citizens, was not

apprehended, and, therefore, the judicial power of the Union was
not extended to such cases ; but this was not the sole nor the great-

est object for which this department was created. A more impor-

tant, a much more interesting, object was the preservation of the

Constitution and laws of the United States, so far as they can be

preserved by judicial authority ; and, therefore, the jurisdiction of

the courts of the Union was expressly extended to all cases arising

uuder the Constitution and those laws. If the Constitution or laws

may be violated by proceedings instituted by a State against its own
citizens, and if that violation may be such as essentially to affect the

Constitution and the laws, such as to arrest the progress of govern-

ment in its constitutional course, why should these cases be excepted

from that provision which expressly extends the judicial power of

the Union to all cases arising under the Constitution and laws ?

After bestowing on this subject the most attentive consideration, the

court can perceive no reason, founded on the character of the parties,

for introducing an exception which the Constitution has not made

;

and we think the judicial power, as originally given, extends to all

cases arising under the Constitution or a law of the United States,

whoever may be the parties," pp. 391-2.

The language of the act of 1875 in this particular is identical with
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that of the Constitution, and the evident purpose of Congress was to

make the original jurisdiction of the Circuit Courts coexteusive with

the judicial power in all cases where the Supreme Court had not

already been invested by law with exclusive cognizance. To quote

again from Chief Justice Marshall, in Coliens r. Virginia, ]). 379,

" the jurisdiction of the court, then, being extended by the letter of

the Constitution to all cases arising under it, or under the laws of

the United States, it follows, that those who would withdraw any

case of this kind from that jurisdiction must sustain the exemption

they claim, on the spirit and true meaning of the Constitution, which

spirit and true meaning must be so apparent as to overrule the words

which its framers have employed." This rule is equally applicable

to the statute we have now under consideration. The judicial power

of the United States extends to (ill cases arising under the Constitu-

tion and laws, and the act of 1875 commits the exercise of that power

to the Circuit Courts. It rests, therefore, on those who would with-

draw any case within that power from the cognizance of the Circuit

Courts to sustain their excei)tion "on the sjjirit and true meaning of

the" act, " which spirit and true meaning must be so apparent as to

overrule the words its framers have employed." To the extent that

the words conflict with other laws giving exclusive original jurisdic-

tion to the Supreme Court this has been done, but no more. The

judicial power of the United States exists under the Constitution,

and Congress alone is authorized to distribute that power among

the courts.

We conclude, therefore, that the cases were removable under the

act of March Sd, 1875.

T/w order to remand in each case is reversed, <nul the Circuit

Coxirt directed to entertain the cases as properli/ rciuoccd front,

tlie petite cauhand^roceed aaco^tKjly.

r WISCONSIN V. VKLICAN INSURANCE
COM TAN V.

li>7 liiitiul States, 2(55. 1888.

Jt'STicK Gkav, after stating the facts, delivered the opinion

i\n' court.

Thi.s action is brought ujion a judgmt'iit rccovcrcl by the State of

Wisconsin in one of her own courts against the relican Insurance

Company, a Louisiana corjmration, for iionalties imposed by a statute

of Wisoonsin for not making returns to the insuranei; commissioner

of the State, as re([iun-d l)y that statute. The leading (piestion
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argued at the bar is whether such an action is within the original

jurisdiction of this court.

Tlie ground on which tlie jurisdiction is invoked is not the nature

of the cause, but the character of the parties, the phiintilf being

cue of the States of the Union, and the defendant a corporation of

another of those States.

[Quotations are made from Const, art. 3, sect. 2, and the Eleventh

Amendment.]
By the Constitution, therefore, this court has original jurisdiction

of suits brought b}^ a State against citizens of another State, as well

as of controversies between two States; and it is well settled that

a corporation created by a State is a citizen of the State, within the

meaning of those provisions of the Constitution and statutes of the

United States which define the jurisdiction of the Federal courts.

Kansas Pacific R. R. Co. v. Atchison, &c, R. R. Co., 112 U. S. 414;

Paul V. Virginia, 8 Wall. 168, 178; I'enasylvania v. Wheeling, &c.

Bridge Co., 13 How. 518.

Yet, notwithstanding the comprehensive words of the Constitu-

tion, the mere fact that a State is the plaintiff is not a conclusive

test that the controversy is one in which this court is authorized to

grant relief against another State or her citizens; and a consideration

of the cases in which it has heretofore had occasion to pass upon the

construction and effect of these provisions of the Constitution may
throAV light on the determination of the question before us.

As to "controversies between two or more States." The most

numerous class of which this court has entertained jurisdiction is

that of controversies between two States as to the boundaries of

their territory, such as were determined before the Revolution by the

King in Council, and under the Articles of Confederation (while

there was no national judiciary) by committees or commissioners

appointed by Congress. 2 Story, Constitution, § 1681; New Jersey

V. New York, 3 Pet. 461; 5 Pet. 284; 6 Pet. 323; Rhode Island

V. Massachusetts, 12 Pet. 657, 724, 736, 754; 13 Pet. 23; 14 Pet.

210; 15 Pet. 233; 4 How. 591, 628; Missouri v. Iowa, 7 How.

660, and 10 How^ 1; Florida v. Georgia, 17 How. 478; Alabama y.

Georgia, 23 How. 505; Virginia v. West Virginia, 11 Wall. 39;

Missouri v. Kentucky, 11 Wall. 395. See also Georgia v. Stanton,

6 Wall. 50, 72, 73.

The books of reports contain but few other cases in which the aid

of this court has been invoked in controversies between two States.

In Fowler xk Lindsey and Fowler v. Miller, actions of ejectment

were pending in the Circuit Court of the United States for the

District of Connecticut between private citizens for lands over which

the States of Connecticut and New York both claimed jurisdiction;

and a writ of certiorari to remove those actions into this court as

belonging exclusively to its jurisdiction was refused, because a State

was neither nominally nor substantially a party to them. 3 Dall.
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411. Upon a bill in equity afterwards filed in this court by the State

of New Vurk against the State of Connecticut to stay the actions of

ejectment, this court refused the injunction prayed for, because the

State of New York was nut a i»arty to tlieni, and had no such interest

in their decision as would support the bill. New York r. Connecti-

cut, 4 Dall. 1, 3.

This court has declined to take jurisdiction of suits between

States to compel the performance of obligations which, if the States

had been independent nations, could not have been enforced judi-

cially, but only through the political departments of their govern-

ments. Thus, in Kentucky r. Dennison, 24 How. 66, where the

State of Kentucky, by her governor, applied to this court in the ex-

ercise of its original jurisdiction for a writ of mandamus to the

governor of Ohio to compel him to surrender a fugitive from justice,

this court, while holding that the case was a controversy between

two States, decided that it had no autliority to grant the writ. And
in New Hampshire v. Louisiana and New York v. Louisiana, 108

U. S. 76, it was adjudged that a State, to whom, pursuant to her

statutes, some of her citizens, holding bonds of another State, had

assigned them in order to enable her to sue on and collect them for

the benefit of the assignors, could not maintain a suit against the

other State in this court. See also Cherokee Nation r. Georgia, 5

ret. 1, 20, 28, 51, 75.

In South Carolina v. Georgia, 93 U. S. 4, this court, speaking

by Mr. Justice Strong, left the question open, whether "a State,

when suing in this court for the prevention of a nuisance in a navi-

gable river of the United States, must not aver and show that it will

sustain some special and peculiar injury therefrom, such as would

enable a private person to maintain a similar action in another court; "

and dismissed the bill, because no unlawful obstruction of navigation

was proved. 93 U. S. 14.

As to "controversies between a State and citizens of another

State." The object of vesting in the courts of the United States

jurisdiction of suits by one State against the citizens of another was

to enable such controversies to be determined by a national tribunal,

and thereby to avoid the i)arti:ility, or suspicion of partiality, which

might exist if the jdaintifF State were compelled to resort to the

courts of the State of which the defendants were citizens. Federal-

ist, No, 80; Chief Justice Jay, in Chisliolm v. Georgia, 2 Dall.

419, 475; 2 Story, Constitution, §§ 163H, 1682. The grant is of

"judicial power," and was nf)t intended to confer upon the courts of

the Ujiited States jurisdiction of a SJiit or prosecution by the one

State, of such a nature that it couhl not, on the settled prineii.les of

public and international law, be entertained by the judiciary oi the

other State at all.

J{y the law of Kngland and of the I'nited States, tlie penal laws

of a country «h) not reach beyond its own territory, exrept whr-n
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extended by express treaty or statute to offences committed abroad

by its own citizens; and they must be administered in its own

courts only, and cannot be enforced by the courts of another country.

Wheaton, Int. Law (Sth ed.), ^§ 113, 121.

Chief Justice Marshall stated the rule in the most condensed form,

as an incontrovertible maxim, " The courts of no country execute the

penal laws of another." The Antelope, 10 Wheat. 60, 123.

The only cases in which the courts of the United States have

entertained suits by a foreign State have been to enforce demands of

a strictly civil nature. The Sapphire, 11 Wall. 1G4; King of Spain

V. Oliver, 2 Wash. C. C. 429, and Pet. C. C. 217, 276. The case of

The Sapphire was a libel in admiralty, filed by the late Emperor

of the French, and prosecuted by the French Republic after his

deposition, to recover damages for a collision between an American

ship and a French transport; and Mr. Justice Bradley, delivering

the judgment of this court sustaining the suit, said: "A foreignl

(sovereign, as well as any other foreign person, who has a demand I

iof a civil nature against any person here, may prosecute it in our)

Vcourts." 11 Wall. 167. The case of The King of Spain v. Oliver,

although a suit to recover duties imposed by the revenue laws of

Spain, was not founded upon those laws, or brought against a person

who had broken them, but was in the nature of an action of assump-

sit Jigainst other persons alleged to be bound by their own contract

to pay the duties ; and the action failed because no express or im-

plied contract of the defendants was proved. Pet. C. C. 286, 290.

The rule that the^ourts of no country execute the penal laws^g f

another applies nob only to prosecutions and sentences for crimes^

and misdemeanors, but to all suits in favor of the State for thej^e^,

covery of pecuniary penalties for any violation of_stotutes_fpr the,

protection of its' revenue", or other municipal laws, and to al l judg-

ments for such penalties . If this were not so, all that would be

necessary to give ubiquitous effect to a penal law would be to put

the claim for a penalty into the shape of a judgment. Wharton,

Confl. of Laws, § 833; Westlake, Int. Law (1st ed.), § 388; Pigott,

Judg. 209, 210.

Lord Kames, in his Principles of Equity, cited and approved by

Mr. Justice Story in his Commentaries on the Conflict of Laws, after

having said, " The proper place for punishment is where the crime

is committed, and no society takes concern in any crime l)ut what

is hurtful to itsdf;" and recognizing the duty to enforce foreign

judgments or decrees for civil debts or damages; adds, "But this

includes not a decree decerning for a penalty; because no court

reckons itself bound to punish, or to concur in punishing, any delict

committed extra ternforlinn." 2 Kames, Equity (3d ed.), 326, 366;

Story, Conflict of Laws, §§ 600, 622.

It is true that if the prosecution in the courts of one country for a

violation of its municipal law is hi rem, to obtain a forfeiture of
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specific property within its jvirisdiction, a judgment of forfeiture,

rendered alter due notice, and vesting the title of the property in

the State, will be recognized and upheld in the courts of any other

country in which the title to the proi)erty is brought in issue.

Kose V. Ilimely, 4 .Cranch, 241; Hudson v. Guestier, 4 Cranch, 293;

IJradstreet v. 5*'eptune Ins. Co., 3 Sumner, COO, G05; Tigott, Judg.

204. But the recognition of a vested title in property is quite dif-

ferent from the enforcement of a claim for a pecuniary penalty.

In the one case, a complete title in the ^iroperty has been acquired by

the foreign judgment; in the other, further judicial action is sought

to compel the payment by the defendant to the plaintiff of money

iu which the plaintiff has not as yet acquired any specific right.

The application of the rule to the courts of the several States

and of the United States is not affected by the provisions of tlie

Constitution and of tlie act of Congress, by which the judgments cf

the courts of any State are to have such faith and credit given to

them in every court within the United States as tliey have by law or

usage in the State in which they were rendered. Constitution, art.

4, sect. 1; Act of May 20, 17U0, c. 11, 1 Stat. 122; liev. Stat. § 005.

Those provisions establish a rule of evidence, ratlier than of juris-

diction. While they make the record of a judgment, rendered after

due notice in one State, conclusive evidence iu the courts of another

State, or of the United States, of the matter adjudged, tliey do not

affect the jurisdiction, eitlier of the court in which the judgment is

rendered, or of the court in which it is offered in evidence. Judg-

ments recovered in one State of the Union, when proved in the

courts of another government, whether State or National, within the

United States, differ from judgiflents recovered in a foreign country

in no other respect than in not being re-exam inable on their merits,

nor impeachable for fraud in obtaining them, if rendered by a court

having jiirisdiction of the cause and of the parties, llanley v.

Donoghue, 110 U. S. 1, 4.

In tlu' words of Mr. Justice Story, cited and ajijirovcd by Mr. Jus-

tice Bradley si»eaking for this court, -Tlie Ccnslitution did not

mean to confer any new power upon the States, but simply to regu-

late the effect of their acknowledged jurisdiction over persons and

things within their territory. It did not make the judgments of

other States domestic judgments to all intents and ])urposes, but only

gave a general validity, faith, and credit to them as evidence. Ko
executirm can issue upon sucdi judgments without a new suit in the

tribunals of other States. And they enjoy not the right of jjriority

or lien winch they have in the State where they are i)roM()unced, but

that only which the l>x fori gives to them by its own laws in tlieir

chanicter of foreign judgments." Story, Conlliet of Laws, § OOi);

Thoujpson V. Whitman, IS Wall. 457, 402, 403.

A judgment recovered in one State, as was said by Mr. Justice

Wayne, delivering an earlier judgnunt of this court, "does not carry
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with it, into another State, the efficacy of a judgment upon property

or persons, to be enforced by execution. To give it tlie force of a

judgment in another State, it must be made a judgment there; and

can only be executed in the hatter as its kiws may permit." McEl-

moyle v. Cohen, 13 I'et. ol2, 325.

The essential nature and real foundation of a cause of action are

not changed by recovering judgment upon it; and the technic;il

rules, which regard the original claim as merged in the judgment,

and the judgment as implying a promise by the defendant to pay it,

do not preclude a court, to whicli a judgment is presented for affirma-

tive action (while it cannot go behind the judgment for the purpose

of examining into the validity of the claim), from ascertaining

whether the claim is really one of such a nature that the court is

authorized to enforce it. Loi;isiana v. New Orleans, 109 U. S. 28.5,

288,291; Louisiana v. St. Martin's Parish, 111 U. S. 716; Chase

V. Curtis, 113 U. S. 452, 464; Boynton v. Ball, 121 U. S. 457, 466.

The only cases cited in the learned argument for the plaintiff,

which tend to support the view that the courts of one State will

maintain an action upon a judgment rendered in another State for

a penalty incurred by a violation of her municipal laws, are Spencer

V. Brockway, 1 Ohio, 259, in which an action was sustained in

Ohio upon a judgment rendered in Connecticut upon a forfeited

recognizance to answer for a violation of the penal laws of that State;

Healy v. Root, 11 Pick. 389, in which an action was sustained in

Massachusetts upon a judgment rendered in Pennsylvania in a

q}(i tiun action on a penal statute for usury; and Indiana v. Helmer,

21 Iowa, 370, in which an action by the State of Indiana was sus-

tained in the courts of Iowa upon a judgment rendered in Indiana in

a prosecution for the maintenance of a bastard child.

The decision in each of those cases appears to have been mainly
based upon the supposed effect of the provisions of the Constitution
and the act of Congress as to the faith and credit due to a judgment
rendered in another State, which had not then received a full exposi-

tion from this court; and the other reasons assigned are not such as

to induce us to accept those decisions as satisfactory precedents to

guide our judgment in the present case.

Fro;n the first organization of the courts of the United States,

nearly a century ago, it has always been assumed that the original

jurisdiction of this court over controversies between a State and
citizens of another State, or of a foreign country, does not extend to

a suit by a State to recover penalties for a breach of her own munici-
pal law. This is shown both by the nature of the cases in which
relief has been granted or sought, and by acts of Congress and
opinions of this court more directly bearing upon the question.

The earliest controversy in this court, so far as appears by the re-

ports of its decisions, in which a State was the plaintiff, is that of
Georgia v. Brailsford.
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At February term, 1792, the State of Georgia filed in this court a

bill iu equity against Brailsi'ord, Powell, and Hopton, British mer-

chants and copartners, alleging that on August 4, 1782, during the

Kevolutionary War, the State of Georgia enacted a law, confiscating

to the State all the property within it (including debts due to British

merchants or others residing in Great Britain) of persons who
had been declared guilty or convicted, in one or other of the United

States, of offences which induced a like confiscation of their property

within the States of which they were citizens; and also sequester-

ing, and directing to be collected for the benefit of the State, all

debts due to merchants or others residing in Great Britain, and con-

tiscating to the State all the property belonging and debts due to sub-

jects of Great Britain; and that by the operation of this law all the

debts due from citizens of Georgia to persons who had been subjected

to the penalties of confiscation in other States, and of British mer-

chants and others residing in Great Britain, and of all other British

subjects, were vested in the State of Georgia. The bill further

alleged that one Spalding, a citizen of Georgia, was indebted to the

defendants upon a bond, which by virtue of this law was transferred

from the obligees and vested in the State; that Brailsford was a

citizen of Great Britain, and resided there from 17G7 till after the

passing of the law, and that Plopton's and Powell's i)roperty (debts

excepted) had been confiscated by acts of the legislature of South

Carolina; that Brailsford, Hopton, and Powell had brought an action

and recovered judgment against Spalding upon this bond, and had

taken out execution against him, in the Circuit Court of the United

States for the District of Georgia, and that the j.arties to that

action had confederated together to defraud the State. Upon the

filing of the bill, this court, without expressing any opinion ui)on the

merits of the case, granted a temporary injunction to stay the money

in the hands of the marshal of the Circuit Court, until the title to

the bond as between the State of Georgia and the defendants could

be tried. 2 Dall. 402.

At February term, 1703, upon a motion to dissolve that injunc-

tion, this court held that if the State of Georgia had the title in

the debt (upon which no opinion was then expressed) she had an

adequate remedy at law by action ui)on the b(md; but, in order that

the mon«'y might be kept for the j)arty to whom it belonged, ordered

the injunction to be continued till the next term, and, if Georgia

BhouM not then have instituted her action at common law, to bo

dissolved. 2 Dall. 41."..

Sufh an action was brought accordingly, and was tried by a jury

at the bar of this court at February term, 1791, wImmi the court was

of opinion, and so charged the jury, that the act of the State of

Georgia did not vest the title in the debt in the State at the time of

passing it, and that by the terms of the act the debt was not confis-

cated, but only sequestered, and the right of the obligees to recover
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it revived on the treaty of peace; and tlie jury returned a verdict for

the defendants. 3 Dall. 1.

It thus ai)pears that in Georgia v. Brailsford the State did not
sue for a penalty, or upon a judgment for a penalty, imposed by a
municipal law, but to assert a title, claimed to have absolutely vested

in her, not under an ordinary act of municipal legislation, but by
an act of war, done by the State of Georgia as one of the United
States (the Congress of which had not then been vested with the

power of legislating to that effect) to assist them against their com-
mon enemy by conliscating the property of his subjects; and that

the only point decided by this court, except as to matters of pro-

cedure,, was that the title had not vested in the State of Georgia by
the act in question.

In Pennsylvania v. Wheeling Bridge Co., 13 How. 518, this court,

upon a bill in equity by the State of Pennsylvania against a corpora-

tion of Virginia, ordered the taking down or heightening of a bridge

built by the defendant over the Ohio Eiver, under a statute of Vir-

ginia, which the court held to have obstructed the navigation of the
river, in violation of a compact of the State, confirmed by act of

Congress. 13 How, 561. See also Willamette Bridge Co. v. Hatch,
125 U. S. 1, 15, 16. All the judges who took part in the decision

in the Wheeling Bridge Case treated the suit as brought to protect

the property of the State of Pennsylvania. Mr. Justice McLean,
delivering the opinion of the majority of the court, said: "In the

present case, the State of Pennsylvania claims nothing connected
with the exercise of its sovereignty. It asks from the court a pro-

tection of its property on the same ground and to the same extent as

a corporation or individual may ask it. 13 How. 560, 561. So
Chief Justice Taney, who dissented from the judgment, said: "She
proceeds, and is entitled to proceed, only for the private and partic-

ular injury to her property which this public nuisance has occa-

sioned. 13 How. 589. And Mr. Justice Daniel, the other dissenting

judge, took the same view. 13 How. 596.

Mississippi v. Johnson, 4 Wall. 475, and Georgia v. Stanton, 6
Wall. 50, were cases of unsuccessful attempts by a State, by a bill

in equity against the President or the Secretary of War, described

as a citizen of another State, to induce this court to restrain the de-

fendant from executing, in the course of his official duty, an act of

Congress alleged to unconstitutionally affect the political rights of

the State.

Texas v. White, 7 Wall. 700, Florida v. Anderson, 91 U. S.

667, and Alabama v. Burr, 115 U. S. 413, wei'e suits to j)rotPct

rights of property of the State. In Texas v. White, the bill was
maintained to assert the title of the State of Texas to bonds belong-

ing to her, and held by the defendants, citizens of other States, under
an unlawful negotiation and transfer of the bonds. In Florida v.

Anderson, the suit concerned the title to a railroad, and was main-
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taiued because the State of Florida was the holder of bonds secured

by a statutory lien upon the road, and had an interest in an internal

improvement fund pledged to secure tlie payment of those bunds.

In Alabama v. liurr, the object of the suit was to indemnify the

State of Alabama against a pecuniary liability which she alleged

that she had incurred by reason of fraudulent acts of the defendants;

and upon the facts of the case the bill was not maintained.

In Pennsylvania v. Quicksilver Co., 10 Wall. 553, an action

brought in this court by the State of Pennsylvania was dismissed

for want of jurisdiction, without considering the nature of the claim,

because the record did not show that the defendant was a corporation

created by another State.

In Wisconsin r. Duluth, 96 U. S. 370. the bill sought to restrain

the improvement of a harbor on Lake Superior, according to a

system adopted and put in execution under authority of Congress,

and was fur that reason dismissed, withuut considering the general

question whether a State, in order to maintain a suit in this court,

must have some proprietary interest that has been affected by the

defendant.

The cases heretofore decided by this court in the exercise of its

original jurisdiction have been referred to, not as fixing the outer-

most limit of that jurisdiction, but as showing that the jurisdiction

has never been exercised, or even invoked, in any case resembling

the case at bar.

The position that the jurisdiction conferred by the Constitution

upon tliis court, in cases to which a State is a ['arty, is limited to

controversies of a civil nature, does not depend upon mere inference

from the want of any precedent to the contrary, but has express

legislative and judicial sanction.

By the Judiciary Act of September 24, 1780, c. 20, § 13, it was

enacted that "the Supreme Court shall have exclusive jurisdiction

of controversies of a civil nature, where a State is a party, except

between a State and its citizens; and except also between a State and

citizens of other States, or aliens, in which latter case it shall have

original but not exclusive jurisdiction. 1 Stat. SO. That act, which

lias continued in furce ever since, and is embodied in § 0X7 of the

Revised Statutes, was passed by the first Congress assembled under

the Constitution, many of whose members had taken i)art in fram-

ing that instrument, and is contemporaneous and weighty evidence

of its true m^-aning. Ames v. Kansas, 111 U. S. 110. 4(;3, 401.

In Chisliolm v. Georgia, 2 Dall. 410, decided at August term,

1703, in which the judges delivered their ojiinions seritttim, Mr.

Ju.Mtice Irf'dell, who spoke first, after citing the provi.sions of the

original Con.stitntion, and of § 13 of tlie Judiciary Art of 17S0, said:

"The Constitution is ]iarticular in exi)ressing tlie pnrtics who niny

be the objects of the jurisdictiun in any of those cases, but, in re-

spect to the subject-matter upon which such jurisdiction is to bo
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exercised, uses the word ' controversies ' only. The act of Congress
more particularly mentions civil controversies, a qualitication of the

general word in the Constitution, which I do not doubt every reason-

able man will think was well warranted, for it cannot be i)resumed
that the general word ' controversies ' was intended to include any
proceedings that relate to criminal cases, which, in all instances

that respect the same government only, are uniformly considered of

a local nature, and to be decided by its particular laws." 2 Dall.

431, 432. None of the other judges suggested any doubt upon this

point; and Chief Justice Jay, in summing up the various classes of

cases to which the judicial power of the United States extends, used
"demands" (a word quite inappropriate to designate criminal or

penal proceedings) as including everything that a State could prose-

cute against citizens of another State in a national court. 2 Dall.

475.

In Cohens v. Virginia, 6 Wheat. 264, decided at October term,

1821, Chief Justice Marshall, after showing that the Constitution

had given jurisdiction to the courts of the Union in two classes of

cases, in one of which, comprehending cases arising under the Con-
stitution, laws, and treaties of the United States, the jurisdiction

depended on the character of the cause, and in the other, compre-
hending controversies between two or more States, or between a
State and citizens of another State, the jurisdiction depended
entirely on the character of the parties, said: "The original juris-

diction of the Supreme Court, in cases where a State is a party,

refers to those cases in which, according to the grant of power made
in the preceding clause, jurisdiction might be exercised in conse-

quence of the character of the party, and an original suit might be
instituted in any of the Federal courts; not to those cases in which
an original suit might not be instituted in a Federal court. Of the

last description is every case between a State and its citizens, and
perhaps every case in which a State is enforcing its penal laws. In
such cases, therefore, the Supreme Court cannot take original juris-

diction." 6 Wheat. 398, 399.

The soundness of the definition, given in the Judiciary Act of

1789, of the cases coming within the original jurisdiction of this

court by reason of a State being a i)arty, as "controversies of a civil

nature," was again recognized by this court in Rhode Island v.

Massachusetts, 12 Pet. 657, 722, 731, decided at January term,

1838.

The statute of Wisconsin, under which the State recovered in one
of her own courts the judgment now and here sued on, was in the

strictest sense a penal statute, imposing a penalty upon any insur-

ance company of another State, doing business in the State of Wis-
consin without having deposited with the pro])er officer of the

State a full statement of its property and business during the

previous year. Rev. Stat. Wis. § 1920. The cause of action was
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not any private injury, but solely tlie offence committed against the

State by violating Uer law. The prosecution was in the name of

the State, and the whole penalty, when recovered, would accrue to

the State, and be paid, one half into her treasury, and the otlier half

to lier insurance couuuissioner, who pays all expenses of i)rosecut-

ing for and collecting such forfeitures. Stat. 'Wis. 1885, c. 395.

The real nature of the case is not affected by the forms provided

by the law of the State for the punishment of the offence. It is

immaterial whether, by the law of ^Yisconsin, the ]irosecution must

be by indictment or by action; or whether, under that law, a judg-

ment there obtained for the penalty might be enforced by execution,

by scire facias, or by a new suit. In whatever form the State pur-

sues her right to punish the offence against her sovereignty, every

step of the proceeding tends to one end, the compelling the offender

to pay a pecuniaiy fine by way of punisliment for the offence.

This court, therefore, cannot entertain an original action to

compel the defendant to pay to the State of AVisconsin a sum of

money in satisfaction of the judgment for that fine.

The original jurisdiction of this court is conferred by the Consti-

tution, without limit of the amount in controversy, and Congress

has never imposed (if indeed it could impose) any such limit. If

this court has original jurisdiction of the present case, it must

follow that any action upon a judgment obtained by a State in her

own courts against a citizen of another State for the recovery of any

sura of money, however small, by way of a fine for any offence, how-

ever petty, against her laws, could be brouglit in the first instance

in the Sujireme Court of the United States. That cannot have been

the intention of the Convention in framing, or of the jjcople in

adopting, the Federal Constitution.

j^ ) r^i\hu)U'nt for the ihfcndant on the dcviurrcr.

q/^ jJ ^ ^
, ^ lT . Y Suits against States.

/^^ ^\y^jJ^'^ IIANS V. LOUISIANA.

S^ y^^ ^
*^ ^ l.U rnit'-.l states. 1. 1890.

^ ^\j^ 'NU*. .TisTHK T'.uAoi.r.v dilivrit'd tlie o]iinion of the court.

^ . , jtfVh'xv, was an acti(»n bnmglit in tlie Circuit Court of the T'nited

tr^ ^M^tates, in December, 18HI, against tlie State of Uouisiana by Hans,

a citizen of that State, to recover tin' amount of certain coupons

annexed to bonds of the State, issued under the ].rovisions of an act

of the legislature approved January 24, is? I. 'I'lie bonds are

known anrl designated as tlic "consolidated bonds of the State of
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Louisiana," and the coupons sued on are for interest which accrued
January 1, 1880,

[Plaintiff's claim is that the issuance of the bonds in tiuestion was
sanctioned by an amendment to the State constitution proposed by
the legislature at the time tlie bonds were authorized, in wliich it

was declared that the State should not impair the ol)ligation of the

contract thereby created, and that the judicial power should be

exercised when necessary to secure the levy, collection, and payment
of taxes to satisfy such claim; but that subsequently this constitu-

tional amendment was superseded by a new constitution, which
remitted the taxes thus provided for and prohibited the payment of

such bonds, whereby the obligations of the State were repudiated,

and taxes already collected to be applied on the interest of such

bomls were diverted to other purposes. Plaintiff avers that these

provisions of the later constitution violated the obligations of the

contract, and asked that the State be required to pay plaintiti' the

interest represented by the coupons in suit. The State appeared and
excepted to the suit on the ground that the State could not be sued

without its permission, and asked that the suit be dismissed. This
exception was sustained and the case was brought to this court by
plaintitf on writ of error.]

The question is presented, whether a State can be sued in a

Circuit Court of the United States by one of its own citizens upon a

suggestion that the case is one that arises under the Constitution or

laws of the United States.

The ground taken is, that under the Constitution, as well as

under the act of Congress passed to carry it into elfect, a case is

within the jurisdiction of the Federal courts, without regard to the

character of the parties, if it arises under the Constitution or laws

of the United States, or, which is the same thing, if it necessarily

involves a question under said Constitution or laws. The language

relied on is that clause of the 3d article of the Constitution which

declares that "the judicial power of the United States shall extend

to all cases in law and equity arising under this Constitution, the

laws of the United States, and treaties made, or which shall be

made, under their authority;" and the corresponding clause of tlie

act conferring jurisdiction upon the Circuit Court, which, as found

in the act of ^Earch 3, 1875, c. 137, § 1, 18 Stat. 470, is as follows,

to wit: "Tliat the Circuit Courts of the United States shall have

original cognizance, concurrent with the courts of the several States,

of all suits of a civil nature at common law or in equity, . . . aris-

ing under the Constitution or laws of the United States, or treaties

made, or which shall be made, under their authority." It is said

that these jurisdictional clauses make no exception arising from the

character of the parties, and, therefore, that a State can claim no

exemption from suit, if the case is really one arising under the Con-

stitution, laws, or treaties of the United States. It is conceded that
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where the jurisdiction depends alone upon the character of tlie par-

ties, a controversy between a State and its own citizens is not em-

braced witliin it; but it is contended that though jurisdiction does

not exist on that ground, it nevertheless does exist if the case itself

is one which necessarily involves a Federal question; and with

regard to ordinary parties this is undoubtedly true. The question

now to be decided is, whether it is true where one of the parties is

a State, and is sued as a defendant by one of its own citizens.

That a State cannot be sued by a citizen of another State, or of a

foreign State, on the mere ground that the case is one arising under

the Constitution or laws of the United States, is clearly established

by the decisions of this court in several recent cases. Louisiaiui v.

Jurael, 107 U. S. 711; Hagood v. Southern, 117 U. S. 52; In re

Avers, 123 U. S. 443. Those were cases arising under the Consti-

tution of the United States, upon laws complained of as impairing

the obligation of contracts, one of which was tiie constitutional

amendment of Louisiana complained of in the present case. Eelief

was sought against State ofheers who professed to act in obedience

to those laws. This court held that the suits were virtually against

the States themselves and were consequently violative of the

Eleventh Amendment of the Constitution and could not be main-

tained. It was not denied that they presented cases arising under

the Constitution; but, notwithstanding that, they were held to be

prohibited by the amendment referred to.

In the present case tlie plaintiff in error contends that he,

being a citizen of Louisiana, is not embarrassed by the obstacle of

the Eleventh Amendment, inasmuch as that amendment only ])ro-

hibits suits against a State wliich are brought i)y the citizens of

another State, or by citizens or subjects of a foreign State. It is

true, tlio amendment does so read: and if there were no other

reason or ground for abating his suit, it miglit be maintainable;

and then we should have this anomalous result, that in cases aris-

ing under tlie Constitution or laws of the I'nited States, a State

may be sued in tlie Feihu'al courts by its own citizens, though

it cannot bo sucmI for a like cause of action by the citizens of

other States, or of a foreign State; and may be thus sued in the

Federal courts, altliough not allowing itself to be sued in its

own courts. If this is the necessary conse(pu'nce of the language

of the Constitution and the law, the result is no less startling and

unexpf'Cted tiian was the original deeision of this court, that under

the language of the (Constitution and of the judiciary act of 17S9,

a State was liable to be sued l)y a citizen of another State, or of a

foreign country. Tliat (b-eision was made in tlie case of Chisholm

V. Georgia, 2 Dill. 411), and (;r«'ated such a shock of surprise through-

out tlie country that, at the first nu'cting of Congress thereafter,

tlu! Eb'ventlj Amendment to tlie Constitution was almost nnani-

mously proposed, and was in due course adopted by the legislatures
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of the States. This amendment, expressing the will of the ultimate

sovereignty of the whole country, su})erior to all legislatures and all

courts, actually reversed the decision of the Supreme Court. It did

not in terms prohibit suits by individuals against the States, but

declared that the Constitution should not be construed to import any

power to authorize the bringing of such suits. The language of the

amendment is that "the judicial power of the United States shall not

be construed to extend to any suit in law or equity, commenced or

prosecuted against one of the United States by citizens of another

State or by citizens or subjects of any foreign State." The Supreme

Court had construed the judicial power as extending to such a suit,

and its decision was thus overruled. The court itself so understood

the effect of the amendment, for, after its adoption, Attorney-General

Lee, in the case of Hollingsworth v. Virginia, 3 Dall. 378, submitted

this question to the court, "whether the amendment did, or did

not, supersede all suits depending, as well as prevent the institu-

tion of new suits, against any one of the United States, by citizens

of another State." Tilghman and Rawle argued in the negative,

contending that the jurisdiction of the court was unimpaired in rela-

tion to all suits instituted previously to the^ adoption of the amend-

ment. But, on the succeeding day, the court delivered an unanimous

opinion, "that the amendment being constitutionally adopted, there

could not be exercised any jurisdiction, in any case past or future, in

which a State was sued by the citizens of another State, or by citi-

zens or subjects of any foreign State."

This view of the force and meaning of the amendment is impor-

tant. It shows that, on this question of the suability of the States

by individuals, the highest authority of this country was in accord

rather with the minority than with the majority of the court in the

decision of the case of Chisholra v. Georgia; and this fact lends

additional interest to the able opinion of Mr. Justice Iredell on that

occasion. The other justices were more swayed by a close observ-

ance of the letter of the Constitution, without regard to former expe-

rience and usage; and because the letter said that the judicial power

shall extend to controversies "between a State and citizens of an-

other State;" and "between a State and foreign States, citizens or

subjects," they felt constrained to see in this language a power to

enable the individual citizens of one State, or of a foreign State, to

sue another State of the Union in the Federal courts. Justice Ire-

dell, on the contrary, contended that it was not the intention to

create new and unheard-of remedies, by subjecting sovereign States

to actions at the suit of indivduals (which he conclusively showed

was never done before), but only, by proper legislation, to invest the

Federal courts with jurisdiction to hear and determine controversies

and cases, between the parties designated, that were properly sus-

ceptible of litigation in courts.

Looking back from our present standpoint at the decision in

45
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Chisholm r>. Georgia, we do not greatly woiuler at the effect which

it had upon the country. Any such power as that of authorizing

the Federal judiciary to entertain suits by individuals against the

.States, had lieen expressly disclaimed, and even resented, by the

great defenders of the Constitution whilst it was on its trial before

the American people. As some of their utterances are directly per-

tinent to the question now under consideration, we deem it proper to

quote them.

The eighty-first number of the Federalist, written by Hamilton,

has the following ])rofound remarks: —
"It has been suggested that an assignment of the public securities

of one State to the citizens of another, would enable them to prose-

cute that State in the Federal courts for the amount of those securi-

ties; a suggestion which the following considerations prove to be

without foundation :
—

*'It is inherent in the nature of sovereignty not to be amenable to

the suit of an individual without its consent. This is the general

sense and the general practice of mankind; and the exemption, as

one of the attributes of sovereignty, is now enjoyed by the govern-

ment of every State in the Union. Unless, therefore, there is a

surrender of this immunity in the plan of the convention, it will

remain with the States, and the danger intimated must be merely

ideal. The circumstances which are necessary to produce an aliena-

tion of State sovereignty were discussed in considering the article of

taxation, and need not be rei)eated here. A recurrence to the prin-

ciples there established will satisfy us, that there is no color to

pretend that the State governments would, by the adoption of that

plan, be divested of the privilege of paying their own debts in their

own way, free from every constraint but that which flows from the

obligations of good faith. The contracts between a nation and indi-

viduals are only binding on the conscience of the sovereign, and have

no pretension to a compulsive force. They confer no right of action

independent of the sovereign will. To what jmrpose would it be to

autliorize suits against States for tlie debts they owe ? How could

recoveries ha enforced ? It is evident that it could not be done with-

out waging war against the contracting State; and to ascribe to the

Federal courts Ijy mere implication, and in destruction of a pre-

existing riglit of the State governments, a ])ower which would inv(dve

such a consequence, would be altdgether forced and unw:u rantalde."

The obnoxious clause to which Hamilton's argument was directed,

and which was the ground of the objections which he so forcibly met,

was tliat which declared that "the judicial power shall extend to

all . . . controversies Ix'tween a Stat<i and citizens of another State,

. . . and between a State and foreign States, citizens or sul»j<'cts."

It was ar^ied by tl:e op])onents <jf the Constitution that this clause

wouM authorize jurisdiction to be given to the Federal courts to

entertain suits against a State brought by the citizens of another
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State, or of a foreign State. Adhering to the more loiter, it might
be so; and so, in fact, the Supreme Court held in Chisholm v.

Georgia; but looking at tlie subject as Hamilton did, and as Mr.

Justice Iredell did, in the light of history and experience and the

established order of things, the views of the latter were clearly right,

— as the people of the United States in their sovereign capacity sub-

sequently decided.

But Hamilton was not alone in protesting against the construction

put upon the Constitution by its opponents. In the Virginia con-

vention the same objections were raised by George Mason and Patrick

Henry, and were met by Madison and iMarshall as follows. jMadi-

son said: "Its jurisdiction [the Federal jurisdiction] in controversies

between a State and citizens of another State is much objected to,

and perhaps without reason. It is not in the power of individuals

to call any State into court. The only operation it can have is that,

if a State should wish to bring a suit against a citizen, it must be

brought before the Federal court. This will give satisfaction to

individuals, as it will prevent citizens on whom a State may have a
claim being dissatisfied with the State courts. ... It appears to

me that this [clause] can have no operation but this — to give a
citizen a right to be heard in the Federal courts; and, if a State

should condescend to be a party, this court may take cognizance of

it." 3 Elliott's Debates, 533. Marshall, in answer to the same
objection, said: "With respect to disputes between a State and
the citizens of another State, its jurisdiction has been decried with
unusual vehemence. I hope that no gentleman will think that a
State will be called at the bar of the Federal court. ... It is not
rational to suppose that the sovereign power should be dragged
before a court. The intent is to enable States to recover claims of

individuals residing in other States. . . . But, say they, there will

be partiality in it if a State cannot be a defendant— if an individual

cannot proceed to obtain judgment against a State, though he may
be sued by a State. It is necessary to be so, and cannot be avoided.

I see a difficulty in making a State defendant which does not prevent
its being plaintiff." lb. 555.

It seems to us that these views of those great advocates and de-

fenders of the Constitution were most sensible and just; and they
apply equally to the present case as to that then under discussion.

The letter is appealed to now, as it was then, as a ground for sus-

taining a suit brought by an individual against a State. The reason

against it is as strong in this case as it was in that. It is an attempt
to strain the Constitution and the law to a construction never imag-
ined or dreamed of. Can we suppose that, when the Eleventh
Amendment was adopted, it was understood to be left open for citi-

zens of a State to sue their own State in the Federal courts, whilst
the idea of suits by citizens of other States, or of foreign States,

was indignantly repelled ? Suppose that Congress, when proposing
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the Eleventh Amendment, had appended to it a proviso that nothing

therein contained should prevent a State from being sued by its own
citizens in cases arising under the Constitution or laws of the United

States: can we imagine that it would have been adopted b}- the

States ? The supposition that it would is almost an absurdity on

its face.

The truth is, that the cognizance of suits and actions unknown to

the law, and forbidden b}- tlie law, was not contemidated by the

Constitution when establisliing tlie judicial power of tlie United

States. Some things, undoubtedly, were made justiciable which

were not known as such at the common law; such, for example, as

controversies between States as to boundary lines, and other questions

admitting of judicial solution. And yet the case of Penn r. Lord

Baltimore, 1 Ves. Sr. 444, shows tliat some of these uinisual sub-

jects of litigation were not unknown to the courts even in colonial

times; and several cases of the same general character arose under

the Articles of Confederation, and were brought before the tribunal

provided for that purpose in those articles. l.'U U. S. Apjjcnd. ~)0.

The establishment of tliis new branch of jurisdiction seemed to be

necessary from the extinguishment of diplomatic relations between

the States. Of other controversies between a State and another State

or its citizens, which, on the settled jtrinciples of public law, are not

subjects of judicial cognizance, this court has often declined to take

jurisdiction. See Wisconsin u. Pelican Ins. Co., IL'7 U. S. 265, 288,

280, and cases there cited.

The suability of a State without its consent was a thing unknown

to the law. Tliis has been so often laid down and acknowledged by

courts and jurists that it is hardly necessary to be formnlly asserted.

It was fully shown by an exhaustive examination of tlie old Inw

by Mr. Justice Iredell in his opinion in Chisholm v. Georgia; and it

has been conceded in every case since, where the question has, in

any wav, b"en presentfil, even in tln^ cases wliich have gone fartlicst

in sustaining suits against the otticers or agents of States. Osborn r.

Bank of United States, 9 Wheat. 7.^8; Davis i'. Gray, 10 Wall. 20.'^;

Board of Liquidation v. McComb, '.)2 U. S. 5;U; United States v.

Lee, 100 U. S. 1*.»0; Poindexter v. (Jreenhow, 100 U. S. iVA; Virginia

Coupon Cases, 114 V. S. 'JiV.). In all these cases the effort was to

show, and the court held, that the suits were not against the State

or the Ti'nited States, but again.st the individuals; conceding tliiit if

they liad beea against either the State or the UnifiMl States, they

could not be maintained.

Mr. Webster stated the; l:iw with i)reeision in his letter to Par-

ing I'.rothers & Co., of October 10, IS.",'.). Works, V(d. VL 5:;?.

"The security for State loans," lio said, "is the jdighted faith of

the State as a jjolitical community. It rests on tlic same basis as

otlier contracts with estal)lished governments, the pamo basis, for

example, a.s hj.in.s made by the United States under the authority
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of Congress ; that is to say, the good faith of the government making

the loan, and its ability to fulHl its engagements."

In Briscoe v. Bank of Kentucky, 11 Pet. 257, 321, Mr. .Justice

INIcLean, delivering the opinion of the court, said: "What means of

enforcing payment from the State had the holder of a bill of credit ?

It is said by the counsel for the plaintiffs, that he could have sued

the State. But was a State liable to be sued ? . . . Ko sovereign

State is liable to be sued without her consent. Under the Articles

of Confederation, a State could be sued only in cases of boundary.

It is believed that there is no case where a suit has been brought,

at any time, on bills of credit against a State; and it is certain that

no suit could have been maintained on this ground prior to the

Constitution."

"It may be accepted as a point of departure unquestioned," said

Mr. Justice Miller, in Cunningham v. JNIacon & Brunswick It. K.

Co., 109 U. S. 446, 451, "that neither a State nor the United

States can be sued as defendant in any court in this country without

their consent, except in the limited class of cases in which a State

may be made a party in the Supreme Court of the United States by

virtue of the original jurisdiction conferred on this court by the

Constitution."

Undoubtedly a State may be sued by its own consent, as was the

case in Curran v. Arkansas, 15 How. 304, 309, and in Clark v.

Barnard, 108 U. S. 436, 447. The suit in the former case was pros-

ecuted by virtue of a State law which the legislature passed in con-

formity to the constitution of that State. But this court decided,

in Beers v. Arkansas, 20 How. 527, that the State could repeal

that law at any time; that it was not a contract within the terms

of the Constitution prohibiting the passage of State laws impair-

ing the obligation of a contract. In that case the law allowing

the State to be sued was modified pending certain suits against the

State on its bonds, so as to require the bonds to be filed in court,

which was objected to as an unconstitutional change of the law.

Chief Justice Taney, delivering the o])inion of the court, said: "It

is an established principle of jurisprudence in all civilized nations

that the sovereign cannot be sued in its own courts, or in any other,

without its consent and permission; but it may, if it thinks proper,

waive this privilege and permit itself to be made a defendant in a

suit by individuals, or by another State. And as this permission is

altogether voluntary on the part of the sovereignty, it follows that

it may prescribe the terms and conditions on which it consents to be

sued, and the manner in which the suit shall be conducted, and may

withdraw its consent whenever it may suppose that justice to the

public requires it. . . . The prior law was not a contract. It was

an ordinary act of legislation, prescribing the conditions upon which

the State consented to waive the privilege of sovereignty. It con-

tained no stipulation that these regulations should not be modified
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afterwards if, upon experience, it was found that further provisions

were necessary to protect the public interest; and no such contract

can be implied from the law, nor can this court inquire whether the

law operated hardly or unjustly upon the parties whose suits were

then pending. That was a (juestion for the consideration of the

legislature. They might have rei)ealed the jirior law altogether,

and put an end to the jurisdiction of their courts in suits against the

State, if they had thought proper to do so, or prescribe new condi-

tions upon which the suits might still be allowed to j-ruceed. In

exercising this power the State violated no contract with the ])ar-

ties." The same doctrine was held in Kailroad Coni])any r. Ten-

nessee, 101 U. S. 337, 339; Kailroad Company v. Alabama, 101

U. S. 832; an.l /// re Ayers, 123 U. S. 443, 505.

liut besides the presumption that no anomalous ami unheard-of

proceedings or suits were intended to be raised up by the Constitu-

tion— anomalous and unheard-of when the Constitution was adoj)ted

an additional reason why the jurisdiction claimed for the Circuit

Court does not exist, is the language of the act of Congress by

which its jurisdiction is conferred. The words are these: "The

Circuit Courts of the United States shall have original cognizance,

concurrent with the courts of the several States, of all suits of a

civil nature at common law or in equity, . . . arising under the

Constitution or laws of the United States, or treaties," &c., "con-

current with the courts of the several States." Does not this quali-

fication show that Congress, in legislating to carry the Constitution

into effect, did not intend to invest its courts with any new and

strange jurisdictions ? The State courts have no ])Ower to enter-

tain suits by individuals against a State without its consent. Then

how does the Circuit Court, having only concurrent jurisdiction,

acquire any such power ? It is true that the same qualification ex-

isted in the judiciary act of 1789, which was before the court in

Chisholm r. Ot-orgia, and the majority of the court did not think

that it was sutlifient to limit the jurisdiction of the Circuit Court.

Justice Iredell thought ditlVrently. In view of tlie manner in which

that decision was received by the country, the adoption of the

Eleventh Amendment, -the light of history and the reason of the

thing, we think we are at liberty to prefer Justice Iredell's views in

this regard.

Some reliance is jdaced by the ]daintiiT upon the observations of

Chief Justice Marshall, in Coluuis u. Virginia, G Wheat. 2(;4, 110.

The Chief Jtistice wjus there considering the power of review exer-

j'isalde by this court over the judgments of a State court, wherein it

might be necessary to make the State itself a defendant in error.

lie showed that this power was absolutely necessary in order to

enable the jtuliciary of the United States to take cognizance of all

rases arising under the ('onstittition and laws of the United States.

Jle also showed that making a State a defendant in error was entirely
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(liffiTeiit from suing a State in an original action in prosecution of a

demand against it, and was not within tlie meaning of the Eleventh

Amendment; that th(? prosecution of a writ of error against a State

was not the prosecution of a suit in the sense of that amendment,

which had reference to the prosecution, by suit, of claims against a

State. "Where," said the Chief Justice, "a State obtains a judg-

ment against an individual, and the court rendering such judgment

overrules a defence set up under the Constitution or laws of the

United States, the transfer of this record into the Supreme Court for

the sole purpose of inquiring whether the judgment violates the

Constitution or laws of the United States, can, with no propriety, we

think, be denominated a suit commenced or prosecuted against the

State whose judgment is so far re-examined. Nothing is demanded

from the State. Xo claim against it of any description is asserted or

prosecuted. The party is not to be restored to the possession of any-

thing. ... He only asserts the constitutional right to have his de-

fence examined by that tribunal whose province it is to construe the

Constitution and laws of the Union. . . . The point of view in

which this writ of error, with its citation, has been considered uni-

formly in the courts of the Union has been well illustrated by a

reference to the course of this court in suits instituted by the United

States. The universally received opinion is that no suit can be

commenced or prosecuted against the United States; that the judi-

ciary act does not authorize such suits. Yet writs of error, accom-

panied with citations, have uniformly issued for the removal of

judgments in favor of the United States into a superior court. . . .

It has never been suggested that such writ of error was a suit

against the United States, and, therefore, not within the jurisdiction

of the appellate court."

After thus showing by incontestable argument that a writ of error

to a judgment recovered by a State, in which the State is necessarily

the defendant in error, is not a suit commenced or prosecuted against

a State in the sense of the amendment, he added, that if the court

were mistaken in this, its error did not affect that case, because the

writ of error therein was not prosecuted by " a citizen of another

State" or "of any foreign State," and so was not affected by the

amendment; but was governed by the general grant of judicial

power, as extending "to all cases arising under the Constitution or

laws of tlie United States, without respect to parties." p. 412.

It must be conceded that the last observation of the Chief Justice

does favor the argument of the plaintiff. But the observation was

unnecessary to the decision, and in that sense extrajudicial, and

though made by one who seldom used words without due reflection,

ought not to outweigh the important considerations referred to

which lead to a different conclusion. With regard to the question

then before the court, it may be observed, that writs of error to judg-

ments in favor of the crown, or of the State, had been known to
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the law from time immemorial; and had never been considered

as exceptions to the rule, tliat an action does not lie against the

sovereign.

To avoid misapprehension it may be proper to add that, although

the obligations of a- State rest for their performance upon its honor

and good faith, and cannot be made the subjects of judicial cogni-

zance unless the State consents to be sued, or comes itself into

court; yet where property or rights are enjoyed under a grant or

contract made by a State, they cannot wantonly be invaded. While

the State cannot be compelled by suit to perform its contracts, any

attempt on its part to violate property or rights acquired under its

contracts, may be judicially resisted; and any law impairing the

obligation of contracts under which such property or rights are held

is void and powerless to affect their enjoyment.

It is not necessary that we should enter upon an examination of

the reason or expediency of the rule which exempts a sovereign State

horn prosecution in a court of justice at the suit of individuals.

This is fully discussed by writers on public law. It is enough for

us to declare its existence. The legislative department of a State

represents its polity and its will; and is called upon by the highest

demands of natural and political law to preserve justice and judg-

ment, and to hold inviolate the public obligations. Any departure

from this rule, except for r.easons most cogent (of which the legisla-

ture, and not the courts, is the judge), never fails in the end to

incur the odium of the world, and to bring lasting injury upon the

State itself. But to dei)rive the legislature of the power oi judging

what the honor and safety of the State may require, even at the ex-

pense of a temi)orary failure to discharge the public debts, would be

attended with greater evils than such failure can cause.

The judgment of the Circuit Court is AffinnoL

Mk. JrsTHK Maklax concurring.

I concur with the court in holding that a suit directly against a

State by one of its own citizens is not one to which the judicial

pf.wcr of the United States extends, unlet>s the State itself consents

U) l)c sued. Ui><»n tliis ground alone I assent to the judgment, liut

I cannot give my assent to many tilings said in the oi»inioii. 'I'ho

comments made upon the decision in Chisholm v. Georgia do not

iiK-.t mv approval. Tlu-y are not necessary to the determination of

the present ca.se. IJesides, 1 am of opinion that the decision in that

case was based upon a souml interpretation of the Constitution as

that instrument then was.
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NEW HAMrSHlUE r. LOU
NEW YOKK V. LOUISI

108 United States, 70.

Mk. Chief Justicp: Waitk delivered the ()[)'iii'iou of the rfcurt

[Under authority of a statute passed by the State of New
shire, certain citizens of that State assigned to the State certain bond^ ^>>\ '/i^

of the State of Louisiana, and in accordance with the provisions of jpr

the act, which authorized the attorney-general of New Hampshire to.t- ^
sue on such claims in the name of the State without expense to theA^ _ ^
State, and retain the proceeds of such claims as a special fund and 'j^ Jt^^

pay them over to the assignors of the bonds, an original suit was "^ J^
brought in this court by the State of New Hampshire against theiJ^

State of Louisiana on such bonds. In pursuance of similar legisla-

lation in New York, a similar suit was brought in the name of that^' /, "'^-j^

State on bonds of the same character assigned to the State by cevtaiii(fJKj) ^^
of its citizens. The two suits were considered together.] ^

PO-'

The first question we have to settle is whether, upon the facts \\ 1/ t^

shown, these suits can be maintained in this court. P^ -n^ .

Art. III., sec. 2, of the Constitution provides that the judicial -/v> iiC

power of the United States shall extend to " controversies between ^~^ ^^
two or more States," and "between a State and citizens of another*^

L- )

State." By the same article and section it is also provided that \n\J^ y}^

cases "in which a State shall be a party, tlie Supreme Court shall ^^^V*.
have original jurisdiction." By the Judiciary Act of 1789, c. 20, P -a^

sec. 13, 1 Stat. 80, the Supreme Court was given " exclusive jurisdic-^-^^iar^

tion of all controversies of a civil nature, where a State is a party. i^ <i

^
except between a State and its citizens ; and except also between a *^o "^

State and citizens of other States, or aliens, in which latter case \\r.0 /^
shall have original but not exclusive jurisdiction."

'
S>^^ C/^,

Such being the condition of the law, Alexander Chisholm, as exec

utor of Robert Farquar, commenced an action of assumpsit in clii

court against the State of Georgia, and process was served on the'

governor and Attorney-General. Chisholm v. Georgia, 2 Dall. 419^^'

On the 11th of August, 1792, after the process was thus served.!. J/^ /
Mr. Randolph, the attorney-general of the United States, as counsel ^*"^.i^

for the plaintiff, moved for a judgment by default on the fourth dayW. t/
^

of the next term, unless the State should then, after notice, show(p
cause to the contrary. At the next term jNFr. Ingersoll and ]\Ir.

Dallas presented a written remonstrance and protestation on behalf of

the State against the exercise of jurisdiction, but in consequence of

positive instructions they declined to argue the question. Mr. Ran-

dolph, thereupon, proceeded alone, and in opening his argument said,

"I did not wa^i-t the remonstrance of Georgia, to satisfy me l^at the
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motion whicli I have made is unpopular. Before the remonstrance

was read, I had learnt from the acts of another State, whose will

must always be dear to me, that she too condemned it.''

On the 19th of February, 179.'>, the judgment of the court was

announced, and the jurisdiction sustained, four of the justices being

in favor of granting the motion and one against it. All the justices

who heard the case filed opinions, some of which were very elaborate,

ami it is evident the subject received the most careful consideration.

Mr. Justice "Wilson in his opinion uses this language, p. 4G5 :
—

*• Another declared object (of the Constitution) is, ' to establish

justice.' This points, in a particular manner, to the judicial author-

ity. And when we view this object in conjunction with the declara-

tion, 'that no State shall pass a law im[)airing the obligation of

contracts,' we shall probably think, that this object points, in a par-

ticular manner, to the jurisdiction of the court over the several

States. What good purpose could this constitutional provision secure,

if a State might pass a law impairing the obligation of its own

contracts ; and be amenable for such a violation of right, to no con-

trolling judiciary power ?
"

And Chief Justice Jay, p. 479 :
—

"The extension of the judiciary power of the United States to

such controversies, appears to me to be wise, because it is honest, and

because it is useful. It is honest, because it provides for doing jus-

tice without respect to persons, and by securing individual citizens,

as well as States, in their respective rights, performs the promise which

every free government makes to every free citizen, of equal justice

and protection. It is usrfnt, because it is honest, because it leaves

not even the most obscure and friendless citizen without means of

obtaining justice from a neighboring State ; because it obviates occa-

sions of quarrels between States on account of the claims of their

respective citizens ; because it recognizes and strongly rests on this

great moral truth, that justice is the same whether due from one

man or a million, or from a million to one man ;
because it teaches

and greatly aj)preciates the value of our free republican national gov-

ernment, which places all our citizens on an e(pial footing, and

enaldes each and every of thenj to obtain justice without any danger

of l)eiiig overl)orne with the might and number of their opponents;

and l»ecau.S(; it brings into action, and enforces the great and glorious

jMineiplf, that the jteople are the sovereign of this country, and con-

He(|uently that fellow (utizens and joint sovereigns cannot be degraded

by appearing witli each other in their own courts to liave their con-

troversies determined."

Prior to thi.s decision the public, discussions liad been eonlined to

the j»ower of the court, iinder tlie Constitution, to entertain a suit in

favor of a citizen against a State; many of the leading members of

thf convention arguing, witli great force, against it. As soon as tluj

decision was announced, steps w»ne tald-n to obtain an aim ndnitnt of
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the Constitution withdrawing jurisdiction. About the time the judg-

ment was rendered, another suit was begun against Massachusetts,

and process served on Joliu Hancock, the governor. Tiiis led to the

convening of the general court of that Connuonwealth, which passed

resolutions instructing the senators and requesting the niendjers of

the House of Representatives from the State " to adopt the most

speedy and effectual measures in tlieir power to obtain such amend-

ments in the Constitution of the United States as will remove any

clause or articles of the said Constitution, wliich can be construed to

imply or justify a decision that a State is compellable to answer in

any suit by an individual or individuals in any courts of the United

States." Other States also took active measures in the saine direc-

tion, and, soon after the next Congress came together, the Eleventh

Amendment to the Constitution was proposed, and afterwards ratified

by the requisite number of States, so as to go into effect on the 8th

of January, 1798. That amendment is as follows :
—

" The judicial power of the United States shall not be construed

to extend to any suit in law or equity, commenced or prosecuted

against one of the United States by citizens of another State, or by

citizens and subjects of any foreign State."

Under the operation of this amendment the actual owners of the

bonds and coupons held by New Hampshire and New York are pre-

cluded from prosecuting these suits in their own names. The real

question, therefore, is whether they can sue in the name of their re-

spective States, after getting the consent of the State, or, to put it

in another way, whether a State can allow the use of its name in such

a suit for the benefit of one of its citizens.

The language of the amendment is, in effect, that the judicial

power of the United States shall not extend to any suit commenced

or prosecuted by citizens of one State against another State. No one

can look at the pleadings and testimony in these cases without being

satisfied, beyond all doubt, that they were in legal effect commenced,

and are now prosecuted, solely by the owners of the bonds and

coupons. In New Hampshire, before the attorney-general is author-

ized to begin a suit, the owner of the bond must deposit with him a

sum of money sulticient to pay all costs and expenses. No compro-

mise can be effected except with the consent of the owner of the

claim. No money of the State can be expended in the proceeding,

but all expenses must be borne by the owner, who may asso(!iate with

the attorney-general such counsel as he chooses, the State being in

no way responsible for fees. All moneys collected are to be kept by

the attorney-general, as special trustee, separate and apart from the

other moneys of the State, and paid over by him to the owner of the

claim, after deducting all expenses incurred not before that time paid

by the owner. The bill, although signed by the attorney-general, is

also signed, and was evidently drawn, by the same counsel who pros-

ecuted the suits for the bondholders in Louisiana, and it is nuini-
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fested in many ways that both the State and the attorney-general are

onlv nominal actors in tlie proceeding. The bond owner, whoever he

niav be, was the j)romoter and is the manager of the suit. He pays

the expenses, is the only one authorized to conclude a compromise,

and if any money is ever collected, it must be i)aid to him witliout

even passing through the form of getting into the treasury of the

State.

It) New York no special provision is made for compromise or the

employment of adilitional counsel, but the' bondholder is required to

secure and pay all expenses aud gets all the money that is recovered.

This State, as well as New Hampshire, is nothing more nor less than

a !n»*re collecting agent of tlie owners of the bonds and coni)ons, and

wliile the suits are in the names of the States, they are under the

actual control of individual citizens, and are prosecuted ami carried

on altogether by and for them.

It is contended, however, that, notwithstanding tlir jiroliilution of

the amendment, the States may prosecute the suits, because, as the

"sovereign and trustee of its citizens," a State is "clothed with the

right and faculty of making an imperative demand upon another in-

dependent State for the payment of debts which it owes to citizens

of the former." There is no doubt but one nation may, if it sees tit,

denmnd of another nation the payment of a debt owing by the latter

to a citizen of the former. Sucli power is well recognized as an in-

cident of national sovereignty, but it involves also the national

powers of levying war and making treaties. As was said in the

United States v. Diekelnian, 1)2 U. S. 524, if a sovereign assumes the

responsibility of presenting the claim of one of his subjects against

another sovereign, the prosecution will be " as one nation proceeds

against another, not by suit in the courts, as of right, but by iliplo-

mati<; negotiation, or, if need be, by war."

All the rights of the States as inde[)endent nations were surren-

dered to the United States. The States are not nations, either as

between themselves or towards foreign nations. They are sovereign

within their spheres, but their sovereignty stops short of nationality.

Their political status at liome and abroad is that of States in the

United States. They can neither make war nor peace without tlio

consent of tiie national government. Neitlier ean they, except with

like consent, "enter into any agreement or compact with another

StJite." Art. 1,sec. 10, d. 3.

I'.iit it is said that, even if a State, as sovereign trustee for its

citizens, did surreniler to the national gf)vernment its power of pros-

ecuting the elaiins of its citizens against another State by force, it

got in lieu the constitutional riu'ht of suit in tlw national courts.

There; is no jirincipleof international law wliieli makes it tlw duty of

onr- nation to assume th(r colleetion of thecdaimsof its citizens against

anotlier nation, if the citizens themselves have ample means of re-

dress without the intervention of tle-ir government. Indeed, Sir
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Robert Phillimore says, in his Commentaries on International Law,

Vol. IL, 2ded., p. 12: —
"As a general rule, the proposition of Martens seems to be correct,

that the foreigner can only claim to be put on the same footing as

the native creditor of the State."

Whether this be in all respects true or not, it is clear that no nation

ought to interfere, except und(!r very extraordinary circumstances, if

the citizens can themselves emijloy the identical and only remedy

open to the government if it takes on itself the burden of the prose-

cution. Under the Constitution, as it was originally construed, a

citizen of one State could sue another State in the courts of the

United States for himself, and obtain the same reli.^f his State could

get for him if it should sue. Certainly, when he can sue for himself,

there is no necessity for power in his State to sue in his behalf, and

we cannot believe it was the intention of the framers of the Constitu-

tion to allow both remedies in such a case. Therefore, the special

remedy, granted to the citizen himself, must be deemed to have been

the only remedy the citizen of one State could have under the Con-

stitution against another State for the redress of his grievances,

except such as the delinquent State saw fit itself to grant. In other

words, the giving of the direct remedy to the citizen himself was

equivalent to taking away any indirect remedy he might otherwise

have claimed, through the intervention of his State, upon any prin-

ciple of the law of nations. It follows that when the amendment took

away the special remedy there was no other left. Nothing was added

to the Constitution by what was thus done. Xo power taken away

by the grant of the special remedy was restored by the amendment.

The effect of the amendment was simply to revoke the new right that

had been given, and leave the limitations to stand as they were. In the

argument of the opinions filed by the several justices in the Chisholm

case, there is not even an intimation that if the citizen could not sue,

his State could sue for him. The evident purpose of the amendment,

so promptly proposed and finally adopted, was to prohibit all suits

against a State by or for citizens of other States, or aliens, without

the consent of -the State to be sued; and, in our opinion, one State

cannot create a controversy with another State, within the meaning

of that term as used in the judicial clauses of the Constitution, by

assuming the prosecution of debts owing by the other State to its

citizens. Such being the case we are satisfied that we are prohibited,

both by the letter and the spirit of the Constitution, from enter-

taining these suits, and

The bill in each of the caaes is consequently dismissed.
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EAILr.OAl) CU-MTANY v. TENNESSEE.

lUl United States, 337. 1879.

Mr. Ciiikf JfSTicE "Waite delivered the opinion of the court.

On the 19th of January, 1838, the State of Tennessee established

a bank in its own name and for its own benefit, and pledged its faith

and credit to give indemnity for all losses arising from any deficiency

in the funds specifically appropriated as capital. The State was the

only stockholder, and entitled to all the profits of the business. The

bank was by its charter capable of suing and being sued. At that

time the Constitution of the State contained this provision: "Suits

may be brought against the State in such manner and in such courts

as the legislature may by law direct." Art. 1, sect. 17. No law

had then been passed giving effect to this express grant of power,

but in 1855 it was enacted that actions might be instituted against

the State under the same rules and regulations that govern actions

between private citizens, process being served on the district attorney

of the district in which the suit was instituted. Code, sect. 2807.

No power was given the courts to enforce their judgments, and the

money could only be got through an appropriation by the legislature.

In 1865 this law was repealed, and after that there was no law

prescribing the manner or the courts in which suits could be brought

against the State. On the IGth of February, 186G, an act was passed

to wind up and settle the affairs of the bank, under which an assign-

ment of all the property was made to Samuel Watson, trustee.

Afterwards, on the 16th of May, 1866, the St:ite and the trustee filed

a bill in equity, in the Chancery Court at Nashville, against the bank

and its creditors, for an account of debts and assets and a decree

of distribution. At the November Term, 1872, of the court, the

Memphis and Charlestown Railroad Comjtany was admitted as a

defendant to this suit, and given leave to file a cross-bill. This cross-

bill was accordingly filed, and set forth an indebtedness from the

bank to the railnad company, which accrued while the law allowing

suits against the State was in existence, and sought to enforce the

liability of the State under the indemnity clause of the charter. To

tliis bill both the State and Watson, the trustee, demurred, and

assigned for cause, among others, that the State could not be sued.

The demurrer was sustained by tlie Cliancery Court, and the cross-

bill dismissed. An appeal was then taken to the Supreme Court of

the State, where the decree below was affirmed, ujion the express

ground that the repeal of the law authorizing suits against the State

was valid, and did not impair the obligation of the contract which

the railroad comi)any liad. All other questions were waived by the

court, and the decision placed entirely on the ground that as the
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State could not be sued in its own courts, the hill must be dismissed.
To reverse that judgment this writ of error was brought.
The question we have to decide is not whetlier.the State is liable

for the debts of the bank to the railroad company, but whether it

can be sued in its own courts to enforce that liability. The principle
is elementary that a State cannot be sued in its own courts without
its consent. This is a privilege of sovereignty. It is conceded that
when this suit was begun the State had withdrawn its consent to be
sued, and the only question now to be determined is whether that
withdrawal impaired the obligation of the contract which the railroad
company seeks to enforce. If it did, it was inoperative, so far as
this suit is concerned, and the original consent remains in full force,

for all the purposes of the particular contract or liability here
involved.

The remedy, which is protected by the contract clause of the Con-
stitution, is something more than the privilege of having a claim
adjudicated. Mere judicial inquiry into the rights of parties is not
enough. There must be the power to enforce the results of such an
inquiry before there can be said to be a remedy which the Constitu-
tion deems part of a contract. Inquiry is one thing; remedy an-
other. Adjudication is of no value as a remedy unless enforcement
follows. It is of no practical importance that a right has been estab-
lished if the right is no more available afterwards than before. The
Constitution preserves only such remedies as are required to enforce
a contract.

Here the State has consented to be sued only for the purposes of
adjudication. The power of the courts ended when the judgment
was rendered. In effect, all that has been done is to give persons
holding claims against the State the privilege of having them audited
by the courts instead of some appropriate accounting officer. When
a judgment has been rendered, the liability of the State has been
judicially ascertained, but there the power of the court ends. The
State is at liberty to determine for itself whether to pay the judg-
ment or not. The obligations of the contract have been finally

determined, but the claimant has still only the faith and credit of the
State to rely on for their fulfilment. The courts are powerless.

Everything after the judgment depends on the will of the State. It

is needless to say that there is no remedy to enforce a contract if

performance is left to the will of him on Avhom the obligation to

perform rests. A remedy is only wanted after entreaty is ended.
Consequently, that is not a remedy in the legal sense of the term,
which can only be carried into effect by entreaty.

It is clear, therefore, that the right to sue, which the State of

Tennessee once gave its creditors, was not, in legal effect, a judicial

remedy for the enforcement of its contracts, and that the obligations

of its contracts were not impaired, within the meaning of the pro-

hibitory clause of the Constitution of the United States, by taking
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away what was thus given. This renders it unnecessary to consider

wliether in this suit a cross-bill could have been nuiintained by the

railroad company .if the right to sue had been continued, and also

whether a remedy given after the charter of the bank was granted,

but in force when,the debt of the bank was incurred, might be taken

away witiiout impairing the obligation of the contract of the State to

indemnify the creditors against loss by reason of any deficiency in

the capital. Neither do we find it necessary to determine what

would be a compU'te judicial remedy against a State, nor wliether, if

such a remedy had been given, the obligation of a contract entered

into by the State when it was in existence would be impaired by

taking it away. What we do decide is that no such remedy was

given in this case. Judgment affirmed.

;Mr. Justice Swayxe and Ma. Justice Stroxg dissented.

o. Suits against Officers, Agents, or Agencies of the United States

or a State.

UNITED STATES v. LEE.

106 United States, 19G. 1882.

Mk. JusTifE MiLLBK delivered the opinion of the court.

These are two writs of error to the same judgment : one prosecuted

by the United States, eo nomine; and the other by the Attorney-

General of the United States, in the names of Frederick Kaufman

and Ptiehard 1'. Strong, the defendants against whom judgment was

rendered in the Circuit Court.

The action was originally commenced in the Circuit Court for the

county of Alexandria, in the State of Virginia, by the present de-

fendant in error, against Kaufman and Strong and a great number

of others, to recover jjossession of a jjarccl of land of about eleven

liundred acres, known as the Arlington estate. It was an action of

ejectment in the form prescribed by the statutes of Virginia, under

which tli(! pleadings are in the names of the real parties, plaintiff

and defendant.

[It is suggested in the opinion that the (juestion whether the

United States can prosecute a writ of error in the case, in view of

the fact that it is not a party, is immaterial, as Kaufman ami Strong

bring u]) for review the judgment against them, and the nbjcctidns to

the action of the lower court art^ thus properly raised. The titli! set

up ill behalf of the United States is tlu^n considered, and it is found

that the proceedings relied upon as divesting the title of the former

owners of the Arlington estate, under whom ))laiiitifF in the lower

court claimed the property, were invalid, and that the jury were jus-
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tified in finding, as they did, that the United States acquired no title.

The Court states the remaining question in the case as follows:

Could any action be maintained against the defendants for the pos-
session of the land in controversy under the circumstances of the
relation of that possession to the United States, however clear the
legal right to that possession might be in the plaintiff ?]

In approaching the other question which we are called on to decide,

it is proper to make a clear statement of what it is.

The counsel for plaintiffs in error and in behalf of the United States

assert the proposition, that though it has been ascertained by the
verdict of the jury, in which no error is found, that the plaintiff has
the title to the land in controversy, and that what is set up in behalf

of the United States is no title at all, the court can render no judg-
ment in favor of the plaintiff against the defendants in the action,

because the latter hold the property as officers and agents of the
United States, and it is appropriated to lawful public uses.

This proposition rests on the principle that the United States can-\

not be lawfully sued without its consent in any case, and that no
action can be maintained against any individual without such con-

sent, where the judgment must depend on the right of the United
States to property held by such persons as officers or agents for the
government.

The first branch of this proposition is conceded to be the estab-

lished law of this country and of this court at the present day; the
second, as a necessary or proper deduction from the first, is denied.

In order to decide whether the inference is justified from what is

conceded, it is necessary to ascertain, if we can, on what principle the
exemption of the United States from a suit by one of its citizens is

founded, and what limitations surround this exemption. In this, as
in most other cases of like character, it will be found that the doc-
trine is derived from the laws and practices of our English ancestors;
and while it is beyond question that from the time of Edward the
First until now the King of England was not suable in the courts of
that country, except where his consent had been given on petition of
right, it is a matter of great uncertainty whether i)rior to that time
he was not suable in his own courts and in his kingly character as
other persons were. We have the authority of Chief Baron Comvns,
1 Digest, 1.32, Action, C. 1, and 6 Digest, 67, Prerogative ; and of the
Mirror of Justices, chap. 1, sect. 3, and chap. 5, sect. 1, that such was
the law ; and of Bracton and Lord Holt, that the King never was
suable of common right. It is certain, however, that after the estab-
lishment of the petition of right about that time as the appropriate
manner of seeking relief where the ascertainment of the parties' rii,dits

required a suit against the King, no attempt has been made to sue the
King in any coui't except as allowed on such petition.

It is believed that this petition of right, as it has been practised
and observed in the administration of justice in England, has been as

46
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efficient in securing tlie rights of suitors against the crown in all cases

appropriate to judicial proceedings, as that which the law affords to

the subjects of the King in legal controversies among themselves.

•• If the mode of proceeding to enforce it be formal and ceremonious,

it is nevertheless a practical and etticient remedy for the invasion by

the sovereign power of individual rights." United States v. O'Keefe,

11 Wall. 178.

There is in tliis country, however, no such thing as the jjctition

of right, as tliere is no such thing as a kingly head to tlie nation,

or to any of the States which compose it. There is vested in no

officer or body the authority to consent that the State shall be

sued except in the law-making power, which may give such con-

sent on tlie terms it may choose to impose. The Davis, 10 AVall.

15. Congress has created a court in which it has authorized suits to

be brought against the United States, but has limited such suits to

those arising on contract, with a few unimportant exceptions.

What were the reasons which forbid that the King sliould be sued

in his own court, and how do they apply to the political body cor-

porate which we call the United States of America? As regards the

King, one reason given by the old judges was the absurdity of the

King's sending a writ to liiinself to command the King to appear in

the King's court. No sucli reason exists in our government, as pro-

cess runs in tlie name of the President, and may be served on the

Attorney-General, as was done in Chisholm v. Georgia, 2 Dall. 419.

Nor can it be said that the dignity of the government is degraded by

appearing as a defendant in the courts of its own creation, because

it is constantly appearing .'is a party in such courts, and submitting

its rights as against tlie citizen to their judgment.

Mr. Justice Gray, of the Supreme Court of Massachusetts, in an

able and learned opinion whicli exhausts the sources of information

on tliis subject, says: "The broader reason is, that it would be in-

consistent with the; very idea of supreme executive jKiwer, and would

endanger the performance of tlie imblic duties of the sovereign, to

subject him to repeated suits as a matter of right, at the will of any

citizen, and to submit to the judicial trilninals tlie contnd and dispo-

sition of his public property, his instruments and means of carrying

on his government in war ami in ])eace, and the money in his treas-

ury." P.riggs V. The Light Hoats, 11 Allen (Mass.), IHT. As no

person in this government exercises su|>n!ue executive power, or

pf»rroriiis the public duties of a sovereign, it is diflieult to see on wliiit

solid foundation of principle the exemiition from liability to suit

rests. It seems most probabh- that it has been adopted in our courts

as a jiart of the genr^ral doetrine of jinblieisfM, that the supremo

power in every State, wherever it may reside, shall not be compelled,

by prw;ess of courts of its own creation, to defend it sell from as-

saults in those courts.

It is obvious that in our system of jurisprudence the [n imiplc is as
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applicable to each of the States as it is to the United States, except

in those cases where by the Constitution a State of the Union may be

sued in this court. Railroad Company v. Tennessee, 101 U. S. 337;
Railrt)ad Conipan}- r. Alabama, id. 8^52.

That the doctrine met with a doubtful reception in the early his-

tory of this court may be seen from the opinioris of two of its jus-

tices in the case of Chisholm v. Georgia, where Mr. Justice Wilson,

a membev of the convention which framed our Constitution, after

a learned examination of the laws of England and other states and
kingdoms, suins up the result by saying: " We see nothing against,

but much in favor of, the jurisdiction of this court over the State of

Georgia, a party to this cause." 2 Dall. 461. Chief Justice Jay also

considered the question as affected by the difference between a repub-

lican State like ours and a personal sovereign, and held that there is

no reason why a State should not be sued, though doubting whether
the United States would be subject to the same rule. 2 Dall. 78.

The first recognition of the general doctrine by this court is to be

found in the case of Cohens v. Virginia, 6 Wheat. 380.

Tlie terras in which Chief Justice Mai'shall there gives assent

to the principle does not add much to its force. "The counsel

for the defendant," he says, " has laid down the general proposition

that a sovereign independent State is not suable except by its own
consent." This general proposition, he adds, will not be controverted.

And while the exemption of the United States and of the several

States from being subjected as defendants to ordinary actions in the

courts has since that time been repeatedly asserted here, the })rinciple

has never been discussed or the reasons for it given, but it has always

been treated as an established doctrine. United States v. Clarke,

8 Pet. 436; United States v. JMcLemore, 4 How. 286; Hill u. United

States, 9 id. 386 ; Nations v. Johnson, 24 id. 195 ; The Siren, 7 Wall.

152 ; The Davis, 10 id. 15.

On the other hand, while acceding to the general proposition that

in no court can the United States be sued directly by original process

as a defendant, there is abundant evidence in the decisions of this

court that the doctrine, if not absolutely limited to cases in which the

United States are made defendants by name, is not permitted to in-

terfere with the judicial enforcement of the established rights of

plaintiffs when the United States is not a defendant or a necessary

party to the suit.

The fact that the property which is the subject of this controversy

is devoted to public uses, is strongly urged as a reason why those

who are so using it under the authority of the United States shall

not be sued for its possession even by one who proves a clear title to

that possession. In this connection many cases of imaginary evils

have been suggested, if the contrary doctrine should prevail. Among
these are a supposed seizure of vessels of war, and invasions of forts
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and arsenals of the United States. Hypothetical cases of great evils

may be snggested by a particularly fruitful imagination in regard to

ahnost every law upon which depend the rights of the individual or

of tlie government, and if the existence of laws is to depend upon

their capacity to withstand such criticism, the whole fabric of the law

must fail.

Looking at the question upon principle, and apart from the author-

ity uf adjudged cases, we think it still clearer that this branch of the

defence cannut be maintained. It seems to be opposed to all the

principles upon which the rights of the citizen, when brought in

collision with the acts of the government, must be determined. In

sucli cases there is no safety for the citizen, except in the protection

of the judicial tribunals, for rights which have been invaded by the

officers of the government, professing to act in its name. There re-

mains to him but the alternative of resistance, wliich may amount to

crime. The position assumed here is that, however clear his rights,

no remedy can be afforded to him when it is seen that Ins opponent

is an officer of the United States, claiming to act under its authority
;

for, as Mr. Chief Justice Marshall says [in Osborn v. Bank of

United States, 9 Wheat. 738], to examine whether this authority is

rightfully assumed is the exercise of jurisdiction, and must lead to

tlie decision of the merits of tlie question. The objection of the

jdaintiffs in error necessarily forbids any inquiry into the truth of

the assumption that the parties setting up such authority are law-

fully possessed of it ; for the argument is that the formal suggestion

of the existence of such authority forbids any inquiry into the truth

of the suggestion.

Hut why should not the trutli of the sjiggi-stion and the lawfulness

of the authority be made the subject of judicial investigation ?

In the case supposed, the court has before it a plaintiff capable of

suing, a defendant wl)o has no personal exemption from suit, and a

cause of action cognizable in the. court, -a msr, within the meaning

of that term, as employed in the Constitution and dciincd by the

decisions of this court. It is to be presumed in favor of the juris-

ilietion of tl)e court that the jdaintiff may be able to prove the right

whicli he asserts in his declaration.

Wliat is that right as establislied by the verdict of the jury in tliis

case? It is the right to the possession of the homestead of plaintiff

aright to recover that which has been taken from liim by force and

violence, and detained by the strong liaiid. Tliis right being clearly

established, wo are told tliat tlie court can proceed no further, because

it aj)pears that certain military officers, acting under tin; orders of

the President, have seized this estate, and converted one part of it

into a military fort and another into a (icnnetery.

It is not pretended, as the case now stands, tiiat the Tresidrnt liad

any lawful authority to do this, or that the legislative body could
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give him any sucli authority except upon payment of just compensa-

tion. The defence stands here solely upon the absolute immunity

from judicial inquiry of every one wlio asscy-fs authority from the

executive branch of the government, however clear it may be made

that the executive possessed no such power. Not only no such power

is given, but it is absolutely prohibited, both to the executive and

the legislative, to deprive any one of life, liberty, or property with-

out due process of law, or to take private property without just

compensation.

These provisions for the security of the rights of the citizen stand

in the Constitution in the same connection and upon the same ground,

as they regard his liberty and his property. It cannot be denied that

both were intended to be enforced by the judiciary as one of the de-

partments of the government established by that Constitution. As

we have already said, the writ of habeas corjnis has been often used to

defend the liberty of the citizen, and even his life, against the asser-

tion of unlawful authority on the part of the executive and the legis-

lative branches of the government. See Ex jxtrte Milligan, 4 Wall.

2 ; Kilbourn v. Thompson, 103 U. S. 1G8.

No man in this country is so high that he is above the law. No

officer of the law may set that law at defiance with impunity. All

the officers of the government, from the highest to the lowest, are

creatures of the law, and are bound to obey it.

It is the only supreme power in our system of government, and

every man who by accepting office participates in its functions is only

the more strongly bound to submit to that supremacy, and to observe

the limitations which it imposes upon the exercise of the authority

which it gives.

Courts of justice are established, not only to decide upon the con-;

troverted rights of the citizens as against each other, but also upon

rights in controversy between them and the government ; and the

docket of this court is crowded with controversies of the latter class, i

Shall it be said in the face of all this, and of the acknowledged
J„

-^

right of the judiciary to decide in proper cases, statutes which have
!

|K

be°en passed by both branches of Congress and approved by the Pres- i V

ident to be unconstitutional, that the courts cannot give a remedy
\

when the citizen has been deprived of his property by force, his es-

tate seized and converted to the iise of the government without lawful

authority, without process of law, and without compensation, because

the President has ordered it and his officers are in possession?

If such be the law of this country, it sanctions a tyranny which has

no existence in the monarchies of Europe, nor in any other govern-

ment which has a just claim to well-regulated liberty and the protec-

tion of personal rights.

It cannot be, then, that when, in a suit between two citizens for

the ownership of real estate, one of them has established his right to

the possession of the property according to all the forms of judicial
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procedure, and by the verdict of a jury and the judgment of the court,

the wrongful possessor can say successfully to the court, " Stop here,

I hold by order of the Tresident, and the progress of justice must be

stayed.'' Tluit, though the nature of the controversy is one peculiarly

appropriate to the- juilicial function, though the United States is no

party to the suit, though one of the three great branches of the gov-

ernment to which by the Constitution this duty has been assigned

has declared its judgment after a fair trial, the unsuccessful i)arty can

interpose an al)Solute veto upon that judgment by tlie production of

an order of the Secretary of War, which that othtier had no more
authority to make than the humblest private citizen.

Tiie evils supposed to grow out of the possible interference of

judicial action with the exercise of powers of the government essen-

tial to some of its most imjiortant operations, will be seen to be small

indeed compared to this evil, and much diminished, if they do not

wholly disappear, upon a recurrence to a few considerations.

One of these, of no little significance, is, that during the existence

of the government for now nearly a century under the present Con-

stitution, with this principle and the practice under it well estab-

lished, no injury from it has come to that government. During this

time at least two wars, so serious as to call into exercise all the

powers and all the resources of the government, have been conducted

to a successful issue. One of these was a great civil war, such as the

world has seldom known, which strained the powers of the national

government to their utmost tension. In the course of this war per-

sons hostile to the Union did not hesitate to invoke the powers of

the courts for their jirotection as citizens, in order to cripple the

exercise of the authority necessary to ])ut dow^n the rebellion; yet no

improper interference with the exercise of that authority was per-

mitted or attempted by the courts. Mississip])i v. Johnson, 4 Wall.

47.5; Georgia v. Stanton, 6 id. 50; Georgia r. Grant, id. 1^41 ; 7i!c

jMirte Tarl)lc, 13 id. 307.

Another consideration is, that since the United States cannot be

made a defendant to a suit concerning its property, and no judgment
in any suit against an individual who has j)ossession or control of

such j»n»p('rty can bind or conclude the government, as is decided by

this court in the case of Carr r. United States [OS V . S. 43.'!). idready

referred to, the gijvernment is always at lilteily, notwithstanding any

Biicii judgment, to avail itself of all the remedies which the law

allows to every jterson, natural ov artilieial, for tin; vindication and
assertion of its riglits. Hence, taking the present cas(^ as an illustr:i-

tion, th(! United States may proceed by a bill in chancery to <piiet its

title, in aid of which, if a proper casf? is made, a writ of injunction

may he obtaineij. Or it may bring an action of ejectment, in which,

o!» a direct issue between the United States as jdainfilT, and the jircs-

ent plaintiff as defendant, the tith; of the United States could bo

judicially determined. Or, if satisfied that its title has been s^hown
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to be invalid, and it still desires to use the property, or any part of it,

for the purposes to which it is now devoted, it may purchase such

property by fair negotiation, or condemn it by a judicial proceeding,

in which a just compensation shall be ascertained and paid according

to the Constitution.

If it be said that the proposition here established may suljject the

property, the officers of the United States, and the performance of

their indispensable functions to hostile proceedings in the State

courts, the answer is, that no case can arise in a State court, where

the interests, the property, the rights, or the authority of the Federal

government may come in question, which cannot be removed into a

court of the United States under existing laws. In all cases, there-

fore, where such questions can arise, they are to be decided, at the

option of the parties representing the United States, in courts which

are the creation of the Federal government. The slightest consid-

eration of the nature, the character, the organization, and the powers

of these courts will dispel any fear of serious injury to the govern'

ment at their hands. While by the Constitution the judicial depart-

ment is recognized as one of the three great branches among which

all the powers and functions of the government are distributed, it is

inherently the weakest of them all. Dependent as its courts are for

the enforcement of their judgments upon officers appointed by the

executive and removable at his pleasure, with no patronage and no

control of the purse or the sword, their power and influence rest

solely upon the public sense of the necessity for the existence of a

tribunal to which all may appeal for the assertion and protection of

rights guaranteed by the Constitution and by the laws of the land,

and on the confidence reposed in the soundness of their decisions and

the purity of their motives. From such a tribunal no well-founded

fear can be entertained of injustice to the government, or of a pur-

pose to obstruct or diminish its just authority.

The Circuit Court was competent to decide the issues in this case

between the parties that were before it; in the principles on which

these issues were decided no error has been found ; and its judg-

ment is Affirmed}

1 Mr. Justice Gray delivered a dissenting opinion, in which Mr. Chief Justice

Waite, Mr. Justice Bradley, and Mb. Justice Woods concurred.
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CUXN^INGHA^r V. MACON & BRUNSWICK RAILROAD
CUM TAN Y.

109 United States, 446. 1883.

^Ir. Justice Miller delivered the opinion of the court.

This is an appeal from the decree of the Circuit Court for the

Southern District of Georgia, dismissing tlie bill of complainant on

demurrer.

The bill is tiled by Cunningham, a citizen of the State of Virginia,

against Alfred H. Colquitt, as governor of the State of Georgia, J.

W. lienfroe, as treasurer of the State, the Macon and IJrunswick

Railroad Company, and A. Flewellen, W. A. Lofton, and George

S. Jones, styling themselves directors of said railroad company,

John H. James, a citizen of Georgia, and the First National Bank
of ^Lacon.

The bill sets out, with reasonable fulness and with references to

exhibits which make its statements clear, what we will try to state,

as far as necessary, in shorter terms.

[In pursuance of authority given by statute, the Governor of Geor-

gia indorsed the bonds of the defendant railroad, under an arrange-

ment by which the State became the holder of a first mortgage on the

road, and on default in payment of this indebtedness the road was

put into the hands of a receiver and by him transferred to the State.

Complainants are holders of second-mortgage bonds of the railroad

company, and bring this bill to foreclose their own mortgage and to

set aside the previous sale by the receiver to the State. The bill

was dismissed in the lower court on the ground that the suit, to all

intents and purposes, was against the State of Georgia.]

Tlie failure of several of the States of the Union to i)ay the debts

which thoy have contracted and to discharge other obligations of

a contract character, when taken in connection with the acknowl-

edged princii)le that no State can be sued in the ordinary courts as a

defendant exoj'pt by her own consent, has hi), in recent times, to

numJTous efforts to comjiel the jicrformanco ol' their obligations by

jiidi(;ial proceedings to whifh tin' State is not a party.

The.se suits have generally been instituted in the Circuit Courts

of the United States, or have been removed into thoni ir<»m the

State courts.

The original jurisdiftion of t]iiso(jurt has also been invoked in the

recent ca.ses of The State of New Hampshire v. Tlie State oC Tiou-

ifliana and The State of New York v. The State of Louisiana, [108

U. S, 70.] These latter suits were based on the pro])osjtion that the

constitutional provision that States might .sue eaeh other in this

court would enable a State whose citizens were owners of obligations
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of another State to take a transfer of those obligations to herself and
sue the defaulting State in the court. The doctrine was overruled

in those pases at the last term by the unanimous opinion of the
court.

In the suits which have been instituted in the Circuit Courts the
effort has been, while acknowledging the incapacity of those courts

to assume jurisdiction of a State as a party, to proceed in such a
maimer against the officers or agents of the State government, or

against property of the State in their hands, that relief can be "had
without making the State a party.

The same principle of exemption from liability to suit as applied

to tlie government of the United States has led to like efforts to

enforce rights against the government in a similar manner. And it

must be confessed that, in regard to both classes of cases, the ques-
tions raised have rarely been free from difficulty, and the judges of

this court have not always been able to agree in regard to them. Kor
is it an easy matter to reconcile all the decisions of the court in this

class of cases. While no attempt will be made here to do this, it

may not be amiss to try to deduce from them some general princi-

ples, sufficient to decide the case before us.

It may be accepted as a point of departure unquestioned, that

neitlier a State nor the United States can be sued as defendant in any
court in this country without their consent, except in the limited

class of cases in which a State may be made a party in the Supreme
Court of the United States by virtue of the original jurisdiction

conferred on that court by the Constitution.

This principle is conceded in all the cases, and whenever it can be

clearly seen that the State is an indispensable party to enable the

court, according to the rules which govern its procedure, to grant
the relief sought, it will refuse to take jurisdiction. But in the

desire to do that justice, which in many cases the courts can see

will be defeated by an unwarranted extension of this principle, they
have in some instances gone a long way in holding the State not to

be a necessary party, though some interest of hers may be more or

less affected by the decision. In many of these cases the action of

the court has been based upon principles whose soundness cannot

be disputed. A reference to a few of them may enlighten us in

regard to the case now under consideration.

1. It has been held in a class of cases where property of the

State, or property in which the State has an interest, comes before

the court and under its control, in the regular course of judicial

administration, without being forcibly taken from the possession of

the government, the court will proceed to discharge its duty in

regard to that property. And the State, if it choose to come in as

plaintiff, as in prize cases, or to intervene in other cases when she
may have a lien or other claim on the property, will be permitted
to do so, but subject to the rule that her rights will receive the same
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consideration as any other party interested in tlie matter, and be

subjected in like manner to the jiidgini'nt of the court. Of this class

are the cases of The Siren, 7 Wall. 15-, lo7; The Davis, 10 ^^'all.

15, 20; and Clark v. Barnard, 108 U. S. 430.

2. Another class of cases is where an individual is sued in tort

for some act injurious to another in regard to person or property, to

which his defence is that he has acted under the orders of the

government.

In these cases he is not sued as, or because he is, the officer of the

government, but as an individual, and the court is not ousted of

jurisiliction because he asserts authority as such officer. To make
out his defence he must sliow that liis autliority was sufficient in law

to protect him. See Mitchell v. Harmony, 13 How. 115; Bates v.

Clark, 95 U. S. 204; Meigs v. McClung, 9 Cranch, 11; Wilcox
V. Jackson, 13 Pet. 40S; Brown v. Huger, 21 How. 305; Grisar r.

McDowell, G Wall. 303.

To this class also belongs the recent case of United States v. Lee,

106 U. S, 196, for the action of ejectment in that case is, in its essen-

tial character, an action of trespass, with the power in the court

to restore the possession to the plaintiff as part of the judgmi-nt.

And the defendants. Strong and Kaufman, being sued individually

as trespassers, set up their authority as officers of the United States,

which this court held to be unlawful, and therefore insufficient as

a defence. The judgment in that case did not conclude the United

States, as the opinion carefully stated, but held the officers liable

as unauthorized trespassers, and turned them out of their unlawful

possession.

3. A third class, which has given rise to more controversy, is

where the law has imjjosedupon an officer of tlie government a well-

delined duty in regard to a specific matter, not affecting the general

powers or functions of the government, but in tlie ])erformance of

which one or more individuals have a distinct interest capable of

enforcement by judicial process. Of this class are writs of manda-
mus to jjublic officers, as in Marbury v. Madison, 1 ('ranch, l.">7;

Kendall v. Stokes, 3 How. S7; United States v. Schurt/., 102 U. S.

378; United States v. Boutwell, 17 Wall. 004.

But in all such cases from the nature of the renied}* by manda-
mus, the duty to be j)erformed nnist be merely ministerial, and must

involve no element of discretion to Ije exercised by the officer.

It has, however, been nnich insisted on that in tliis class of cases,

where it shall be fou!»d necessary to enforce the rights of the indi-

vidual, a court of chancery may, by a mandatory decree or by an in-

junction, compcd the performance of the ap|)ropriate duty, or enjoin

the officer from doing that which is inconsistent with that duly and

witli plaintiff's rights in the premises.

Perhaps the strongest assertion of this doctrine is found in the case

of Davis V. Gray, 16 Wall. 20a
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In that case, the State of Texas having made a grant of the alter-

nate sections of hind along which a railroad should thereafter be

located, and the railroad company having surveyed the laud at its

own expense and located its road tlirough it, the commissioner of tlie

State land office and the governor of the State were, in violation of

the rights of the company, selling and delivering patents for the

sections to which the com[)any had an undouhti^d vested right. The
Circuit Court enjoined them from doing this by its decree, which was
affirmed in this court.

Judge Hunt did not sit in the case, and Justice Davis and Chief

Justice Chase dissented, on the ground that it was in effect a suit

against the State. Though there are some expressions in the

opinion which are unfavorably criticised in the opinions of both

the majority and minority of this court in the recent case of United

States V. Lee, the action of the court has not been overruled.

But it is clear that in enjoining the governor of the State in the

performance of one of his executive functions, the case goes to the

verge of sound doctrine, if not beyond it, and that the principle

should be extended no further. Nor was there in that case any
affirmative relief granted by ordering the governor and land com-

missioner to perform any act towards perfecting the title of the

company.
The case of the Board of Liquidation v. McConib, 92 U. S. 531,

is to the same effect. The board of liquidation was charged by
the statute of Louisiana with certain duties in regard to issuing new
bonds of the State in place of old ones which might be surrendered

for exchange by the holders of the latter. The amount of new
bonds to be issued was limited by a constitutional provision. Mc-
Comb, the owner of some of the new bonds already issued, filed his

bill to restrain the board from issuing that class of bonds in ex-

change for a class of indebtedness not included within the ]mrview

of the statute, on the ground that his own bonds would thereby

be rendered less valuable. This court affirmed the decree of the

Circuit Court enjoining the board from exceeding its power in taking

up by the new issue a class of State indebtedness not within the

provisions of the law on that subject.

In the opinion in that case the language used by ^Nlr. Justice

Bradley well and tersely thus expresses the rule and its limitations:

"The objections to proceeding against State officers by mandamus
or injunction are, first, that it is in effect proceeding against the

State itself; and, second, that it interferes with the official discre-

tion vested in the officers. It is conceded that neither of these can

be done. A State, without its consent, cannot be sued as an indi-

vidual ; and a court cannot substitute its own discretion for that of

executive officers, in matters belonging to the proper jurisdiction of

the latter. But it has been settled that where a plain official duty

requiring no exercise of discretion is to be performed, and perform-
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auce is refused, any person who will sustain a personal injury bv
such refusal may have a mandamus to compel perforuumce; ami
when such duty is threatened to be violated by some positive official

act, any person who will sustain personal injury thereby, for which
adequate compensation cannot be had at law, may have an injunction

to prevent it.''

It is believed that this is as far as this court has gone in granting

relief in this class of cases. The case of Osborn v. Bank of the

United States, 9 Wheat. 738, often referred to, was decided upon
this principle, and goes no further; for in that case, a i)reliminary

injunction of the court forbidding a State officer from placing the

money of the bank, which he had seized, in the treasury of the State,

having been disregarded, the final decree corrected this violation of

the injunction, by requiring the restoration of the money thus

removed. See Louisiana v. Jumel, 107 U. S. 711.

On the other hand, in the cases of Louisiana v. Jumel and Elliott

V. \Viltz, 107 U. S. 711, decided at the last term, very ably argued
and very fully considered, the court declined to go any further.

In the first of these cases the owners of the new bonds issued

by the board of liiiuidation mentioned in ]\IcComb's case, snjira,

brought the bill in equity, in the Circuit Court of the United States,

to compel the auditor of the State and the treasurer of the State to

pay, out of the treasury of the State, the overdue interest cou])ons

on their bonds, and to enjoin them from paying any ]»art of the

taxes collected for that purpose for the ordinary expenses of the gov-

ernment. They at the same time applied to the State court for a

writ of mandamus to the same officers, which suit was removed
into the Circuit Court of the L^nited States. In this they asked

that these officers be commanded to pay, out of the moiu'ys in the

treasury, the taxes which they maintained had Ijeen assessed for the

purpose of paying the interest on their bonds, and to pay such sums
as had already been diverted from that purpose to others by the

officers of the government. The Circuit Court refused the relief

asked in each case and this court affirmed the judgment of that

court.

The short statement of the reason for this judgment is, that as the

State could not be sued or made a party to such proceeding, there

was no jurisdiction in the Circuit Court either by mandamus at law,

or by a decree in cliancery, to tike charge of the treasury of the

State, and seizing the hands of the auditor and treasurer, lo make
distribution of the funds found in the treasury in the manner

whidi the court might think just.

The Chief Justice said: "The treasurer of the State is the kecjier

of tlie money collected from this tax, just as he is Mie k«'eper of

other public moneys. The taxes were collected by tli<' tax collectors

and paid over t(j him, that is to say, into the State treasury, just as

other taxes were when collected. He is no more a trustee of these
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moneys than he is of all other public moneys. He holds them only

as agent of the State. If there is anj' trust the State is the trustee,

and unless the State can be sued the trustee cannot be enjoined.

The ollicers owe duty to the State alone, and have no contract rela-

tions with the bondholders. They can only act as the State directs

them to act and hold as the State allows them to hold. It was

never agreed that their relations with the bondholders should be

other than as officers of the State, or that they should have any

control over this fund except to keep it like other funds in the

treasur}', and pay it out according to law. They can be moved
through the State, but not the State through them."

We think the foregoing cases mark, with reasonable precision,

the limit of the power of the courts in cases affecting the rights of

the State or Federal governments in suits to which they are not

voluntary parties.

In actions at law, of which mandamus is one, where an individual

is sued, as for injuries to person or to property, real or personal, or

in regard to a duty which he is personally bound to perform, the

government does not stand behind him to defend him. If he has

the authority of law to sustain him in what he has done, like any

other defendant, he must show it to the court and abide the result.

In either case the State is not bound by the judgment of the court,

and generally its rights remain unaffected. It is no answer for the

defendant to say I am an officer of tlie government and acted under

its authority unless he shows the sufficiency of that authority.

Courts of equity proceed upon different principles in regard to

parties. As was said in Barney v. Baltimore, 6 Wall. 280, there

are persons who are merely formal parties without real interest, and

there are those who have an interest in the suit, but which will not

be injured by the relief sought, and there are those whose interest

in the subject-matter of the suit renders them indispensable as par-

ties to it. Of this latter class the court said, in Shields v. Barrow,

17 How. 1-30, "they are persons who not only have an interest in

the controversy, but an interest of such a nature tlmt a final decree

cannot be made without affecting that interest or leaving the contro-

versy in such a condition that its final disposition may be wholly

inconsistent with equity and good conscience." "In such cases,"

says the court in Barney y. Baltimore, supra, "the court refuses to

entertain the suit when these parties cannot be subjected to its

jurisdiction."

In the case now under consideration the State of Georgia is an

indispensable party. It is in fact the only proper defendant in the

case. Ko one sued has any personal interest in the matter or any

official authority to grant the relief asked.

No foreclosure suit can be sustained without the State, because

she has the legal title to the property, and the purchaser under a

foreclosure decree would get no title in the absence of the State.
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The State is in the actual possession of the property, and the court

can deliver no possession to the purchaser. The entire interest

adverse to plaintiff in this suit is the interest of the State of Georgia

in the property, of wliich she has both the title and possession.

On the hypothe&is tliat the foreclosure by the governor was valid,

the trust asserted by plaintiff" is vested in the State as trustee, and

not in any of the officers sued.

Xo money decree can be rendered against the State, nor against its

officers, nor any decree against the treasurer, as settled in Louisiana

c. Jumel, .^upra.

If any branch of the Stat^ government has power to give jdaintiff

relief it is the legislative. Why is it not sued as a body, or its

members by mandamus, to compel them to provide means to pay

the State's indorsement ? Tlie absurdity of this proposition shows

the impossibility of compelling a State to pay its debts by judicial

process.

The decree of the Circuit Court is affirmed.^

e. Cases of Diverse Citizenship.

HOOE V. JAMIESOX.

1G6 United States, 395. 1897.

I^Iii. CiiiKF .TisTHK Flllku dclivcnHl the ojjinioii of the court.

This was an action of ejfctnu'iit brought in the Circuit Court of the

United States for the Western District of Wisconsin, by tlie complain-

ant, in which plaintiffs in error alleged that they resided in and were

citizens of the city of Washington, D. C, and that defendants all

resid«'d in and were citizens of the State of Wisconsin. Defendants

moved to dismiss the action on the ground that the Circuit (\)urt

had no jurisdiction, as the controversy was not between citizens of

different States. The Circuit Court ordered that the action be

dismissed unless j.laintiffs witliin five days thereafter should so

amend their eomjilaint as to allege the necessary jurisdictional facts.

Plaintiffs then moved f<n- leave to amend their complaint by aver-

ring tliat three of them were when the suit was commenced, and con-

tinued to be, citizens of the District of Columbia, but that one of

tliem was a citizen of the State of Minnesota, and that eacli was the

owner of an undivided one-fourth of tin; lands an<l premises de-

8crih*'d in the complaint, and that they sev(!r:illy claimed damages

and demanded judgment. This motion was denied and the action

• Mit. .IcHTicR IIaklan doliviTOfl a dinHCUting oi.iiiiun, iu wliiili Mil. .Iistkb

Fn.i.if loiicurruil.
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dismissed. Plaintiffs sued out this writ of error under the act of

March 3, 1891, c. 517, § 5, and the Circuit Court certified to this

court tliese questions of jurisdiction :
—

"First. Whether or not- said complaint sets forth any cause of

action in which there is a controversy between citizens of different

States, so as to give said Circuit Court jurisdiction thereof.

" Second. Whether or not said complaint as so proposed to be

amended would, if so amended, set forth any cause of action in

which there is a controversy between citizens of different States, so

as to give said Circuit Court jurisdiction thereof."

The judicial power extends under the Constitution to controversies

between citizens of different States, and the Judiciary Act of 1789

provided, as does the act of March 3, 1887, as corrected by the act

of August 13, 1888, 25 Stat. 433, c. 866, that the Circuit Courts of

tlie United States should have original cognizance of all suits of a

civil nature at common law or in equity in which there should be a

controversy between citizens of different States.

We see no reason for arriving at any other conclusion than that

announced by Chief Justice Marshall in Hepburn r. Ellzey, 2 Cranch,

445, February term, 1805, " that the members of the American con-

federacy only are the States contemplated in the Constitution ;
" that

the District of Columbia is not a State within the meaning of that

instrument; and that the courts of the United States have no juris-

diction of cases between citizens of the District of Columbia and
citizens of a State.

In Strawbridge v. Curtiss, 3 Cranch, 267, it was held that if there

be two or more joint plaintiffs and two or more joint defendants,

each of the plaintiffs must be capable of suing each of the defend-

ants in the courts of the United States in order to support the

jurisdiction ; and in Smith v. Lyon, 133 U. S. 315, Strawbridge

V. Curtiss was followed, and it was decided that under the acts of

1887 and 1888 the Circuit Court has not jurisdiction, on the ground
of diverse citizenship, if there are two plaintiffs to the action who
are citizens of and residents in different States and the defendant

is a citizen of and resident in a third State, and the action is

brought in the State in which one of the plaintiffs resides.

New Orleans v. Winter, 1 Wheat. 91, was an action in ejectment

brought by two plaintiffs claiming as joint heirs, and it appeared

that one of them was a citizen of tlie State of Kentucky, and that

the other was a citizen of the Territory of Mississi])pi. It was
held tliat jurisdiction could not be maintained, and Chief Justice

Marshall, delivering the opinion of the court, said :
" Gabriel

Winter, then, being a citizen of the Mississippi Territory, was in-

capable of maintaining a suit alone in the Circuit Court of Louisi-

ana. Is his case mended by being associated with otliers who are

capable of suing in that court ? In the case of Strawbridge r. Curtiss,

it was decided, that where a joint interest is prosecuted, the juris-
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diction cannot be sustained, unless each individual be entitled to

claim that jurisdiction. In this case it lias been doubted, whether

the parties might elect to sue jointly or severally. However this

may be, having elected to sue jointly, the court is incajjable of dis-

tinguishing their case, so far as respects jurisdiction, from one in

which they were compelled to unite."

In Peninsular Iron Co. v. Stone, 121 U. S. Col, tlie interests of

the parties being separate and distinct, but depending on one con-

tract, plaintiffs elected to sue on the common oblii,'ation, and the

case was dismissed under the rule in New Orleans v. A\'inter.

lu Barney v. Baltimore, 6 Wall. 280, which was a bill for par-

tition, it appeared that some of the defendants were citizens of

the District of Columbia and some of them citizens of ]Maryland,

and, in dismissing the case for want of jurisdiction, the court,

through Mr. Justice Miller, said :
" In the case of Hepburn v.

Ellzey, it was decided by this court, speaking through ^larshall,

C. J., tliat a citizen of tiie District of Columbia was not a citizen of

a State witiiin the meaning of the Judiciary Act, and could not sue

in a Federal court. The same j)rinciple was asserted in reference to

a citizen of a Territory, in the case of New Orleans /•. Winter, and

it was there held to defeat the jurisdiction, although the citizen of

the Territory of Mississippi was joined with a person who, iu suing

alone, could liave maintained the suit. These rulings have never

been disturbed, but the principle asserted has been acted upon ever

since by the courts when the point has arisen."

Many other decisions are to the same effect, and in the late case

of Merchants' Cotton Press Co. v. Insurance Co., 151 U. S. 3r»8, 3S4,

the rule in New Orleans v. Winter was ai)plied and it was held tliat

"the voluntary joinder of the parties has the same etTect for purjioses

of jurisdiction as if they had been compelled to unite."

In the case at bar no application was made for leave to discon-

tinue as to the three jjlaintitTs who were citizens of tlie District of

Columlna, and to ameml tlie complaint and proceed with the cause iu

favor of that one of the i)laintiffs alleged to be a citizen of Min-

nesota. Jurisdiction of the ca.se as to four ])laintifTs could not be

maintain(!d on the theory that when the trial terminated it might

be retained U3 to one. The Circuit Court was right and its judg-

ment is

Jjfiniicd.
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THE OHIO AND MISSISSIPPI RAILROAD COMPANY v.

WHEELER.

1 Black, 286. 1861.

Mr. Chief Justice Tanf.y delivered the opinion of the court.

Tliis action was brought in the Circuit Court of tlie United States

for the district of Indianii, to recover $2,400, with ten })er cent dam-

ages, which the plaintiffs alleged to be due for fifty shares of the

capital stock of the conipau}^, subscribed by the defendant.

The declaration states that the plaintiffs are "a corporation,

created by the laws of the States of Indiana and Ohio, having its

principal place of business in Cincinnati, in the State of Ohio; that

the corporation is a citizen of the State of Ohio, and Henry D.

Wheeler, the defendant, is a citizen of the State of Indiana."

The defendant pleaded to the jurisdiction of the court, averring

that he was a citizen of the State of Indiana, and that the plaintiffs

were a body politic and corporate, created, organized, and existing in

the same State, under and by virtue of an act of assembly of the

State. The plaintiffs demurred to this plea ; and the judges being

opposed in opinion upon the question whether their court had '

jurisdiction, ordered their division of opinion to be certified to this

court.

A brief reference to cases heretofore decided will show how the

question must be answered. And, as the subject was fully considered

and discussed in the cases to which we are about to refer, it is un-

necessary to state here the principles and rules of law which have

heretofore governed the decisions of the court, and must decide the

question now before us.

In the case of the Bank of Augusta v. Earle, 13 Pet. 512, the court

held, that the artificial person or legal entity known to the common
law as a corporation can have no legal existence out of the bounds

of the sovereignty by which it is created ; that it exists only in con-

templatioQ of law, and by force of law ; and where that law ceases

to operate, the corporation can have no existence. It must dwell in

the place of its creation.

It had been decided, in the case of The Bank v. Deviary, 5 Cr. 61,

long before the case of the Bank of Augusta v. Earle came before the

court, that a corporation is not a citizen, within the meaning of the

Constitution of the L^nited States, and cannot maintain a suit in a

court of the United States against the citizen of a different State

from that by which it was chartered, unless the persons wlio com-

pose the corporate body are all citizens of that State. But, if that be

the case, they may sue by their corporate name, averring the citizen-

ship of all of the members; and such a suit would be regarded as the

47
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joint suit of the individual persons, united together in the corporate

body, and acting under the name conferred upon theui, for tlie more

convenient transaction of business, aud consequently entitled to

maintain a suit in tlie courts uf the United States against a citizen of

another State.

This question, as to the character of a corporation, and the juris-

diction of the courts of the United States, in cases wherein they

were sued, or brought suit in their corporate name, was again brought

before the court in the case of Tlie Louisville, Cincinnati, and CharU'S-

ton Railroad Company v. Letson, reported in 2 How. 497 ; and the

court in that case, upon full consideration, decided, that where a" cor-

poration is created by the laws of a State, the legal presumption is,

that its members are citizens of the State in which alone the corpo-

rate body has a legal existence ; and that a suit by or against a cor-

poration, in its corporate name, must be presumed to be a suit by or

against citizens of the State which created the corporate body; and

that no averment or evidence to the contrary is admissible, for the

purposes of withdrawing the suit from the jurisdiction of a court of

the United States.

The question, however, was felt by this court to be one of great

difficulty and delicacy ; and it was again argued and maturely consid-

ered in the case of Marshall v. The Baltimore and Ohio Railroad

Company, IG How. 314, as will appear by the report, and the decision

in the case of The Louisville, Cincinnati, and Charleston Railroad

Company r. Letson reaffirmed.

And again, in the case of The Covington Drawbridge Company r.

Shepherd and others, 20 How. 231', the same question of jurisdiction

was presented, and the rule laid down in the two last-mentioned

cases fully maintained. After these successive decisions, the law

upon this subject must be regarded as settled ; and a suit by or

against a corporation in its corporate name, as a suit by or against

citizens of the State which created it.

It follows from these decisions that this suit in the corporate

name is, in contemplation of law, the suit of the individual i)ersons

who compose it, and must, therefore, be regarded and treated as a

suit in whicli citizens of Ohio and Indiana are joined as plaintitfs in

an action against a citizen of the last-mentioned State. Such an

action cannot be maintained in a court of the United States, where

jurisdiction of the case depends altogether on the citizenship of the

parties. And, in such a suit, it can make no difference whether tlie

plaintiffs sue in their own proper names, or by the corporate namo

and style by whicli they are descrilied.

The averments in the declaration would seem to imply tiiat the

pl.iintitTs claim to have been created a corporate body, and to have

U'vu endued with the capacities and faculties it possesses by the co-

operating legislation of the two States, aud to be one and the same

legal being in both States.
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If this were the case, it wouhl not affect the question of jurisdic-

tion in this suit. But such a corporation can have no legal existence

upon the principles of the common law, or under the decision of this

court in the case of the liank of Augusta v. Earle, before referred to.

It is true that a cori)oration by tlie name and style of the plaintiffs

appears to have been chartered by the States of Indiana and Ohio,

clothed with the same capacities and powers, and intended to accom-

plish the same objects, and it is spoken of in the laws of the States

as one. corporate body, exercising the same powers and fulfilling the

same duties in both States. Yet it has no legal existence in either

State, except by the law of the State. And neither State could con-

fer on it a corporate existence in the other, nor add to or diminish

the powers to be there exercised. It may, indeed, be composed of

and represent, under the corporate name, the same natural persons.

I>ut the legal entity or person, which exists by force of law, can have

no existence beyond the limits of the State or sovereignty which

brings it into life and endues it with its faculties and powers. The

President and Directors of the Ohio and Mississippi Railroad Com-
pany is, therefore, a distinct and separate corporate body in Indiana

from the corporate body of the same name in Ohio, and they cannot

be joined in a suit as one and the same plaintiff, nor maintain a suit

in that character against a citizen of Ohio or Indiana in a Circuit

Court of the United States.

These questions, however, have been so fully examined in the cases

above referred to, that further discussion can hardly be necessary in

deciding the case before us. And we shall certify to the Circuit

Court that it has no jurisdiction of the case on the facts presented

by the pleadings.

ST. LOUIS AND SAN FRANCISCO RAILWAY COMPANY
V. JAMES.

161 United States, 515. 1896.

Ox December 24, 1892, Etta James, defendant in error, brought

this action in the Circuit Court for the Western District of Arkansas
against the St. Louis aiid San Francisco Railway Company, plaintiff

in error, for negligence in maintaining a switch target at Monett, in

Barry Count}', in the State of ^Missouri, so near its tracks that her

husband was struck and killed by it on July 3, 1889, while employed
as a fireman on one of the company's engines. Her husband resided

at Monett and died intestate. The defendant in error was the widow
and sole heir at law of her husband, and no administrator of his estate

was appointed in Arkansas. She recovered a judgment of §5,000.
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Etta James, the defendant in error, resided at ^lonett, and was a

citizen of the State of Missouri. !Monett is a station in Missouri, on

the railroad of the jjlaintiff m error, about fifty miles from the south-

ern border of that State.

The St. Louis and San Francisco Railway Company was organized

anil incorporated under the laws of the State of Missouri in ISTO, and

soon thereafter became the owner of ami has ever since owned and

operated a railroiul in that State extending from Monett southerly to

the southern border of the State of Missouri.

[The provisions of the constitution and statutes of Arkansas, wliich

are set out in full in the statement, are sutliciently referred to in the

opinion, and are therefore omitted here. The objection was raised in

the lower court by the railroad company that the court had no juris-

diction, on the ground that the company was not a citizen of Arkansas,

but w;is a citizen of Missouri, of which State the plaintiff in the trial

court was also a citizen ; but the company waived its ])crsonal privilege

of being sued in the district of which it was an inhabitant. The

question raised by this objection was taken to the Circuit Court of

Appeals, which certified to the Supreme Court the following question,

with others:—
2d. In view of the provisions of the act of the General Assembly

of Arkansas, approved ISIarch 13, 1889, did the St. Louis and San

Francisco Railway Company, by filing a certified copy of its articles

of incorporation under the laws of Missouri with the Secretary of

State of Arkansas, and continuing to operate its railroad through that

State, become a citizen of the State of Arkansas, so as to give the

Circuit Court of the United States for the Western District of Arkan-

sas jurisdiction of this action, in which the defendant in error was and

is a citizen of the State of Missouri ?]

Mi{. Ji-sTicK SiiiKAS, after stating the facts, delivered the opinion

of the court.

Etta James, as a citizen of the State of Missouri, and having a

cause of action against the St. Louis and San Francisco Railway

Company, a corporation of the State of ^lissouri, could, of course,

sue the latter in the courts of that State, but equally, of course, could

not sue such State corporation in the Circuit Court of the United

States for the District of Missouri. Can she, as such citizen of the

State of Miss(.uri, lawfully assert her cause of action in the Circuit

Court of the United States for the District of Arkansas against the

St. Louis and San Francisco Railway Compniiy by showing that the

latter had availed itself of the rights an.l ].rivileges conferred by

the St:itf of Arkansas on railroa.l (...rporations of other States coming

within her borders and con.plying with the terms and conditions of

her statutes ?
f i

Before addressing oursolves directly to this (piestion, it must, bo

conceded that the jdaintiff's cause of action, though arising m Mis-

souri, is transitory in its nature, and that the St. Louis an<l San
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Francisco Railway Company, though denying the plaintiff's right

to sue it in the Circuit Court of Arkansas, waives its statutory

privilege of being sued only in tJie district in which it has its

habitat ?

It must be regarded, to begin witli, as finally settled, by re-

peated decisions of this court, that, for the purpose of jurisdiction in

the Federal courts, a State corporation is deemed to be indisputably

composed of citizens of such State. It is equally true that, without

objection so far from the Federal authority, whether legislative or

judicial, it has become customary for a State, adjacent to the State

creating a railroad corporation, to legislatively grant authority

to such foreign corporation to enter its territory with its road—
to make running arrangements with its own railroads — to buy or

lease them or to consolidate with the companies owning them. Some-

times, as in the present case, such foreign corporation is declared,

upon its acceptance of prescribed terras and conditions, to become a

domestic corporation of such adjacent State, and to be endowed with

all the rights and privileges enjoyed by similar corporations created

by such State.

We have already said that the rule that State corporations are in-

disputably composed of citizens of the States creating them is finally

settled. But, in view of tlie question now before us, it may be well

to briefly review some of the cases.

[Earlier cases are referred to at length, especially the case of Ohio

& Mississippi Railroad Co. v. "Wheeler, supra, p. 737.]

Memphis & Charleston R. R. Co. v. Alabama, 107 U. S. 681, was

where an action had been brought by the State of Alabama, for the

use of a county of that State, in a court of that State, against a rail-

road corporation whose road passed through that State and county,

to recover the amount of a county tax assessed upon its property

;

and the cause was removed into the Circuit Court of the United States

for the Northern District of Alabama ; and upon motion the cause was

remanded to the State court upon the ground that the defendant, al-

though incorporated in Tennessee also, was a corporation of the State

of Alabama. On error the judgment of the court below Avas affirmed,

and this court, per Mr. Justice Gray, said :
" The defendant, being a

corporation of the State of Alabama, has no existence in this State as

a legal entity or person, except under and by force of its incorpora-

tion by this State ; and although also incorporated in the State of

Tennessee, must, as to all its doings within the State of Alabama, be

considered a citizen of the State of Alabama, which cannot sue or

be sued by another citizen of Alabama in the courts of the United

States."

In this case, Ohio Si IMississippi R. R. Co. v. Wheeler, 1 Black, 286,

and Railway Company v. Wliitton, 13 Wall. 270, were cited. The

former has already been noticed, and of the latter it may be said, by

way of distinguishing it from the present case, that while it was held
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that a citizen of Illinois might sue the railroad company in the Cir-

cuit Court of Wisconsin, although the company had been likewise

incorporated in Illinois, yet the cause of action arose in Wisconsin—
nor does it appear in the report of that case what was tiie character

of the legislation by whicli the Wisconsin company was created, nor

was the question now before us tliere considered. It is also observ-

able that in the latter case Ohio & ^Mississippi 11. K. Co. v. Wheeler

was cited with approval.

One phase of the subject was before the court in the case of the

Pennsylvania R. Co. v. St. Louis, &c. R. R. Co., 118 U. S. 290. A
suit had been brought in the Circuit Court of the United States for

the District of Indiana, by the St. Louis, Alton, and Terre Haute

Railroad Company, alleging that it was a corporation organized under

the laws of the State of Illinois, and a citizen of that State, against

the Indianapolis and St. Louis Ctnnpany, a corporation organized

under the laws of the State of Indiana, and a citizen of that State,

and against other corporations mentioned in the bill as citizens of

Indiana, or of other States than Illinois. An objection to the juris-

diction was made on the ground that the St. Louis, Alton, and Terre

ILaute Railroad Company was organized under laws of both Illinois

and Indiana, and was therefore a citizen of the latter State. In

treating this question this court said, by Mr. Justice !Miller :
'* It does

not seem to admit of question that a corporation of one State, own-

ing property and doing business in anotlier State by permission of

the latter, does not become a citizen of this State also. And so a

corporation of Illinois, authorized by its laws to build a railroad

across the State from the ^Mississippi River to its eastern boun-

dary, may by ])ermission of the State of Indiana extend its road a few

miles within the limits of the latter, or, indeed, through the entire

State, . . . without thereby becoming a corporation or a citizen of

the State of Indiana. Nor does it seem to us iliat an act of the legis-

lature conferring upon this corjtoration of Illinois, by its Illinois cor-

porate name, such jKJwers to enaljlf it to use ami control that }iart of

the roiul within the State of Indiana as have bi-en conferred on it by

the State which created it, constitutes it a corporation of the State of

Indiana. It may not be easy in all such cases to distinguish between

the ])urpose to cn*ate a new corporation wliich shall ow(! its existence

to tlie law or statute under consideration, and the intent to enable

the corjtoration already in existence under laws of another State to

exercise its functions in the Stat«? where it is so received. The latter

class of laws are conunon in aiithorizing insurance companies, bank-

ing c(jmpani«'s, and otlirrs to do business in other States tlian tliose

wliieh liave <;hart«'n'(l tlicm. To make sueji a company a corpoiation

of another State, the language must im[)ly creation or ailoption in

Huch form as to confer the jujwer usually exercised over corporations

by the State, or by the legislature, and such allegiance as a Stat<f cor-

l»oration owes to its creator. 'I'ln- nifr<' grant of privileges or powers
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to it as an existing corporation, witliout more, does not do this, and

does not make it a citizen of the State conferring sucli powers.''

So in Nashua Kailroad v. Lowell Railroad, 136 U. 8. 356, it was

held that railroad corporations, created by two or more States, though

joined in their interests, in the operation of their roads, in the issue

of their stock, and in the division of their profits, so as i)ractically to

be a single corporation, do not lose their identity ; but each has its

existence and its standing in the courts of the country only by virtue

of the legislation of the State by which it was created, and the union

of name, of officers, of business and property does not change their

distinctive character as separate corporations.

To fully reconcile all the expressions used in these cases would be

no easy task, but we think the following propositions may be fairly

deduced from them : There is an indisputable legal presumption that

a State corporation, when sued or suing in a Circuit Court of the

United States, is composed of citizens of the State which created it,

and hence such a corporation is itself deemed to come within that

provision of the Constitution of the United States which confers

jurisdiction upon the Federal courts in "controversies between

citizens of different States."

It is competent for a railroad corporation organized under the laws

of one State, when authorized so to do by the consent of the State

which created it, to accept authority from another State to extend its

railroad into such State and to receive a grant of powers to own and

control, by lease or purchase, railroads therein, and to subject itself

to such rules and regulations as may be prescribed by the second

State. Such legislation on the part of two or more States is not, in

the absence of inhibitory legislation by Congress, regarded as within

the constitutional prohibition of agreements or compacts between

States.

Such corporations may be treated by each of the States whose legis-

Litive grants they accept as domestic corporations.

The presumption that a corporation is composed of citizens of the

State which created it accompanies such corporation when it does

business in another State, and it may sue or be sued in the Federal

courts in such other State as a citizen of the State of its original

creation.

We are now asked to extend the doctrine of indisputable citizen-

ship, so that if a corporation of one State, indisputably taken, for the

purpose of Federal jurisdiction, to be composed of citizens of such

State, is authorized by the law of another State to do business therein,

and to be endowed, for local purposes, with all the powers and jiriv-

ileges of a domestic corporation, such adopted corjioration shall be

deemed to be composed of citizens of the second State, in such a

sense as to confer jurisdiction on the Federal courts at the suit of a

citizen of the State of its original creation.

We are unwilling to sanction such an extension of a doctrine which,
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as lu'retofore established, went to tlie veiy verge of judicial power.

That duetiiue began, as we have seen, in the assumption that State

corporations were composed of citizens of the State which created

them ; but such assumption was one of fact, and was the subject of

allegation and traverse, and thus the jurisdiction of the Federal courts

might be defeated. Then, after a long contest in this court, it was

settled that the presumption of citizenshij) is one of law, not to be

defeated by allegation or evidence to the contrary. There we are

content to leave it.

It should be observed that, in tlic present case, the corporation de-

fendant was not incorporated as such by the State of Arkansas. The
legislation of that State was professedly dealing with the railroad

corporation of other States. The Constitution of Arkansas provides

that "foreign corporations may be authorized to do business in this

State under such limitations and restrictions as may be prescribed by

law,'' but " they shall not have power to condemn or appropriate

private propert}'."

Section 5 of the act of March 16. 1881, as shown in the preliminivry

statement, provides that "any railroad company incorporated by or

under the laws of any other State, and having a line of railroad built,

or partly built, to or near any boundary of this State, and desiring to

continue its line of railroad into or through this State, or any branch

thereof, may, for the purpose of acquiring the right to build its line

of railroad, lease or purchase the property, rights, privileges, lands,

teneint'iits, immunities, and franchises of any railroad company or-

ganized under the laws of this State, which said lease or j)urchaso

shall carry with it the right of eminent domain held and acquired by

said company at the time of lease or sale, and thereafter hold, use,

maintain, build, construct, own, and operate tlie said railroad so lt>ascd

or pui-chased as fully and to tlie sanu; extent as the company organized

miller the laws of this State might or could have done ; and the rights

and powers of such conjpaiiy, and its corporate name, may be lield and

used by such foreign railroad company as will best subserve its pur-

pose and the building of said line of railroad. ... In all other mat-

ters saiii foreigTi railroad company shall be subject to all the provisions

of all acts in relation to railroads, the liabilities and forfeitures thereby

imposed, and may sue and be sued in the same manner as other rail-

road corjiorations, and subject to the same service of j)rocess, and

shall keej) an ofHco or oflices in said State as rcq\iired by . . . the

Constitution oi tliis State."

It was under the provisions of this section that the St. Louis and

San Francisco Railway Company, in iHSli, ])urchased from corpora-

tions of .\rkansas the railroad already built by them extending from

the southern Ixxmdary f>f Missouri to I-'orf Smith in Arkansas. These

Arkansas cf)rporati(Jiis liave s'\uca: maiiitaiiieil their separate organiza-

tions as cf)rporations of that State, but do not oi)erate railroads. It

i.**, therefore, obvious that such purchase l)y the Missouri eor])oration
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of the railroad and franchises of the Arkansas companies did not con-

vert it into an Arkansas corporation. The terms of tlie statute show
tliat it merely granted rights and powers to an existing foreign cor-

poration, which was to continue to exist as such, subject only to cer-

tain conditions — among others tliat of keeping an oftice in the State,

so as to be subject to process of the Arkansas courts.

It is true that by the subsequent act of 1889, by the proviso to the

second section, it was provided that every railroad corporation of any
other State, which had theretofore leased or purchased any railroad

in Arkansas, should, within sixty days from the passage of the act,

file a certified copy of its articles of incorporation or charter with

the Secretary of State, and shall thereupon become a corporation of

Arkansas, anything in its articles of incorporation or charter to the

contrary notwithstanding ; and it appears that the defendant com-
pany did accordingly file a copy of its articles of incorporation with

the secretary of the State. But whatever may be the effect of such
legislation, in the way of subjecting foreign railroad companies to

control and regulation by the local laws of Arkansas, we cannot con-

cede that it availed to create an Arkansas corporation out of a foreign

corporation in such a sense as to make it a citizen of Arkansas within

the meaning of the Federal Constitution so as to subject it as such to

a suit by a citizen of the State of its origin. In order to bring such

an artiticial body as a corporation within the spirit and letter of that

Constitution, as construed by the decisions of this court, it would be

necessary to create it out of natural persons, whose citizenship of the

State creating it could be imputed to the corporation itself. But it is

not pretended in the present case that natural persons, resident in and
citizens of Arkansas, were by the legislation in question created a

corporation, and that therefore the citizenship of the individual cor-

porators is imputable to the corporation.

It is further contended, on behalf of the defendant in error, the

]>laintiff below, that, as the plaintiff described herself as a citizen of

Missouri, and the defendant company as a citizen of Arkansas, and
as the cause of action, though arising in iMissouri, was transitory in

its nature, jurisdiction was thus formally conferred upon the Circuit

Court of the United States for the District of Arkansas, and that the

only question left for inquiry was whether the defendant company,
alleged to be a citizen of Arkansas, was legally responsible for the

conduct of the Missouri company of the same name, and such respon-

sibility is supposed to be found in the fact that tlu'' railroad running
through both States was under the common management of both

companies.

But even if it be admitted that a commou management of a rnilroad

running through two States, and particijiation in its earnings and
losses, by two companies, might make both responsible, jointly and
severally, for a tortious cause of action, and that such cause of action

might be maintained in the courts of either Sta+e, the question of the
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jurisiliction of the Federal court still remains. The defendant was

not content to leave that question to be decided by the plaintiff's

allegations, but pleaded that it was in law a corporation of the State

of Missouri, and that, therefore, an action could not be maintained

against it, in the Federal court, by a citizen of that State. In other

words, the defendant company claimed that, while it had voluntarily

subjected itself to the laws of Arkansas, as interpreted and enforced

by the courts of that State, it still remained a corporation of the State

of Missouri, disabled from suing or being sued by a citizen of that

State in a Federal court, and that such disability was not and could

not be removed by State legislation.

The result of these views is tlvtt ice ansirer the second question

put to us hy the Circuit CouH of Appeals in the nef/utice, and

to render it unnecessary to ansirer the other questions.^

Section II.— Exercise of Jurisdiction.

a. Original in Supreme Court.

[See Osborn v. Bank of United States, 9 Wheat. 738, supra, p. G17;

Bors r. Preston, 111 U. S. 252, supra, p. G28 ; United States r. Texas,

143 U. S. 621, supra, p. 676; Ames v. Kansas, 111 U. S. 440, snj>ra,

p. 686; Wisconsin r. Pelican Ins. Co., 127 U. S. 2(;r., supra, p. 6U2
;

aud Ex jJdt'te Vallaudigham, 1 Wall. 243, infra, p. 763.]

b. AjipcUate.

MAirriN r. IirN'lKK'S LKSSFK.

1 Wh.-aton. :i(tl; :5 Curtis, '.OJ. ISIO.

Stokv, .1.. ih-livt-n-d tilt' opinion of Mif eourt.

Tliis is a writ of error from the Court of A]ipoals of Virgijiia,

fouiMh'd upon the refusal of that court to obey the nuindate ol this

cotirt, n-quiring the judgment rendered in tliis very cause, at Feb-

ruary U-rm, lHi;{, to b<' carried info due execution. The following

is the judgment of tlie Court of Appeals rendered on the mandate:

"The (!.»»irt is \iiianimously ol' opinion, that the ajiptdlate j.ower of

> Mi: .Ii -in I. Hmm-av <l.li\cn-.l :i .lisHoiitiii^ opinion.
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Martin v. Hunter's Lesaee,

APPELLATE JUR I SDI C T I Oil

:

The af/i^ellate jurisdiction of the
Supreme court of U, S. extends to a final
Jud£inent or decree, in any suit in the
highest court of lav/ or equity of a state,
where is drawn in question the validity of
a treaty, or statute of, or an authority
exercised under, the United States, and
the decision is against their validity;
or where is drawn in question the validity
of a statute of, or an authority exer-
cised under, any state, on the ground of
their being reijjigncmt to the constitution,
treaties or laws of the U. S., and the
decision is in favor of such their validity;
or the construction of a treaty, or statute
of, or conidssion held under the United
States, and the decision is against the
title, right, privilege or exemption
specially set up or claimed, oy either
party, under such clause of the constitu-
tion, treaty, statute or cor.miission.
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the Supreme Court of the United States does not extend to this

court, under a sound construction of the Constitution of the United

States; that so niucli of the 25th section of the act of Congress to

establish the judicial courts of the United States, as extends the

appellate jurisdiction of the Supreme Court to this court, is not in

pursuance of the Constitution of the United States; that the writ of

error in this cause was improvidently allowed under the authority

of tliat act; that the proceedings thereon in the Supreme Court were

coram non Judlce, in relation to this court, and that obedience to its

mandate be declined by the court."

The questions involved in this judgment are of great importance

and delicacy. Perhaps it is not too much to affirm, that, upon their

right decision, rest some of the most solid principles which have

hitherto been supposed to sustain and protect the Constitution itself.

The great respectability, too, of the court whose decisions we are

called upon to review, and the entire deference which we entertain

for the learning and ability of that court, add much to the difficulty

of the task which has so unwelcomely fallen upon us. It is, how-

ever, a source of consolation that we have had the assistance of

most able and learned arguments to aid our inquiries; and that the

opinion which is now to be pronounced has been weighed with every

solicitude to come to a correct result, and matured after solemn

deliberation.

Before proceeding to the principal questions, it may not be unfit

to dispose of some preliminary considerations which have grown out

of the arguments at the bar.

The Constitution of the United States was ordained and estab-

lished, not by the States in their sovereign capacities, but emphati-

cally, as the preamble of the Constitution declares, by "the people

of the United States." There can be no doubt tliat it was compe-

tent to the people to invest the general government with all the

powers which they might deem proper and necessary; to extend or

restrain these powers according to their own good pleasure, and to

give them a paramount and supreme authority. As little doubt can

there be that the people had a right to prohibit to the States the

exercise of any powers which were, in their judgment, incompatible

with the objects of the general compact; to make the powers of the

State governments, in given cases, subordinate to those of the

nation, or to reserve to themselves those sovereign autlioritios which

they might not choose to delegate to either. The Constitution was

nut, therefore, necessarily carved out of existing State sovereignties,

nor a surrender of powers already existing in State institutions, for

the powers of the States depend upon their own constitutions; and

the people of every State had the right to modify and restrain them,

according to their own views of policy or principle. On the other

hand, it is perfectly clear that the sovereign powers vested in tlie

State governments, by their respective constitutions, remained unal-
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tered and unimpaired, except so far as they were granted to the

government of the United States.

These deductions do not rest upon general reasoning, phiin and
obvious as they seem to be. Tliey liave been positively recognized

by one of the articles in amendment of the Constitution, which
declares that "the powers not delegated to the United States by the

Constitution, nor prohibited by it to the States, are reserved to the

States respectively, or to the people."

The government, then, of the United States, can claim no powers
which are nut granted to it by the Constitution, and the powers
actually granted must be such as are expressly given, or given by
necessary implication. On the other hand, this instrument, like

every other grant, is to have a reasonable construction, according to

the import of its terms; and where a power is exi)ressly given in

general terms, it is not to be restrained to particular cases, unless

that construction grows out of the context expressly, or by necessary

implication. The words are to be taken in their natural and obvious

sense, and not in a sense unreasonably restricted or enlarged.

The Constitution, unavoidably, deals in general language. It did

not suit the purposes of the people, in framing this great charter of

our liberties, to provide for minute specifications of its powers, or

to declare the means by which those powers should be carried into

execution. It was foreseen that this would be a perilous and dilti-

cult, if not an impracticable, task. The instrument was not intended

to provide merely for the exigencies of a few years, but was to endure

tlirough a long lajjse of ages, the events of which were locked up in

the inscrutable purjwsi'S of Providence. It could not be foreseen

what new ciianges and modifications of power might be indisjiensable

to effectuate the general objects of the charter; and restrictions and

specifications, whicli at the present might seem salutary, might, in

the end, prove the overthrow of the system itself. Hence its jtowers

are expressed in general terms, leaving to tlie legislature, fiom time

to time, to adojjt its own means to effectuate legitimate objects,

and to mould and model the exercise of its powers, as its own wisdom

and the pul)lic interests should rerpiire.

With these ])rinciple.s in view, ]iniici|iles in respect to wliich no

difference of opinion ouglit t(j be indulged, let us now jiroceed to the

interpretation of the Constitution, so far as regards tiie great points

in controversy.

The third article of the Constitution is that which must ])rinci-

pally attract our attention. [Sections 1 and 2 are fpu)te(l.]

Such is tlie language of the article creating and defining the judi-

cial power of the United States. It is the voice of the whole Amer-

ican people solemnly declared, in estaldishing one great department

of that government which was, in many respects, national, and in all

Kni)renie. It is a part of the very same instrument wliicli was to

act not merely upon imlividuals. Init \\\i<<\\ States; and to deprive
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tliem altogether of the exercise of some powers of sovereignty, and
to restrain and regulate them in the exercise of others.

Let this article be carefully weighed and considered. The lan-

guage of the article throughout is manifestly designed to be manda-
tory upon the legislature. Its obligatory force is so impcu-ative, that

Congress could not, without a violation of its duty, have refused to

carry it into operation. The judicial power of the United States

shall be vested (not may be vested) in one supreme court, and in

such inferior courts as Congress may, from time to time, ordain and
establish. Could Congress have lawfully refused to create a supreme
court, or to vest in it the constitutional jurisdiction ? "The judges,

both of the supreme and inferior courts, shall hold their offices dur-
ing good behavior, and shall, at stated times, receive, for their

services, a compensation which shall not be diminished during their

continuance in office." Could Congress create or limit any other
tenure of the judicial office ? Could they refuse to pay, at stated

times, the stipulated salary, or diminish it during their continuance
in office ? But one answer can be given to these questions; it must
be in the negative. The object of the Constitution was to establish

three great departments of government: the Legislative, the Execu-
tive, and the Judicial Departments. The first was to pass laws, the

second to approve and execute them, and the third to expound and
enforce thena. Without the latter, it would be impossible to carry

into effect some of the express provisions of the Constitution. How,
otherwise, could crimes against the United States be tried and pun-
ished ? How could causes between two States be heard and deter-

mined ? The judicial power must, therefore, be vested in some
court, by Congress; and to suppose that it was not an obligation

binding on them, but might, at their pleasure, be omitted or declined,

is to suppose that under the sanction of the Constitution they might
defeat the Constitution itself, A construction which would lead

to such a result cannot be sound.

The same expression, "shall be vested," occurs in other parts of

the Constitution, in defining the powers of the otlier co-ordinate

branches of the government. The first article declares that "all

legislative powers herein granted shall be vested in a Congress of

the United States." Will it be contended that the legislative power
is nob absolutely vested ? that the words merely refer to some
future act, and mean only that the legislative ]>ower may hereafter

be vested ? The second article declares that "the executive power
shall be vested in a President of the United States of America."
Could Congress vest it in any other person; or, is it to await their
good pleasure, whether it is to vest at all ? It is apparent that such
a construction, in either case, would be utterly inadmissible. Whv.
then, is it entitled to a better support in reference to the Judicial
Department ?

If, then, it is a duty of Congress to vest the judicial power of the
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United States, it is a duty to vest the whole judicial power. The
laujjuage, it' imperative as to oue part, is imperative as to all. If it

were otherwise, this anomaly would exist, that Congress might suc-

cessively refuse to vest the jurisdiction in any one class of cases

enumerated in the Constitution and thereby defeat the jurisdiction as

to all; for tlie Constitution has not singled out any class on which

Congress are bound to act in preference to others.

The next consideration is as to the courts in which the judicial

power shall be vested. It is manifest that a supreme court must

be established; but whether it be equally obligatory to establish infe-

rior courts, is a question of some dittieulty. If C/ongress may lawfully

omit to establish inferior courts, it might follow, that in some of the

enumerated cases the judicial power could nowhere exist. The

Supreme Court can have original jurisdiction in two classes of

cases only, namely, in cases affecting ambassadors, other public

ministers and consuls, and in cases in which a State is a party.

Congress cannot vest any portion of the judicial power of the United

States, except in courts ordained and established by itself; and if

in any of the cases enumerated in the Constitution, the State courts

did not then possess jurisdiction, the appellate jurisdiction of the

Supreme Court (admitting that it could act on State courts) could

not reach those cases, and consequently the injunction of the Con-

stitution, that the judicial power "shall be vested," would be dis-

obeyed. It would seeui, therefore, to follow, that Congress are

bound to create some inferior courts, in which to vest all that juris-

diction which, under the Constitution, is exclusively vested in the

United States, and of which the Supreme Court cannot take original

cognizance. They might establish one or more inferior courts; they

might parcel out the jurisdiction among such courts, from time to

time, at their own pleasure. But the whole judicial power of the

United States siiould be, at all times, vested either in an original or

api)ellate form, in some courts created under its authority.

Tliis construction will l)e fortified by an attentive examination of

the second section of the third article. The words are "the judicial

power shall extend," &c. Much minute and elaborate criticism has

been employed upon these words. It has been argued that they are

equivalent to tiie words "may extend," and that "extend" menns to

widen to new cases not before witliin the scojie of the ]>ower. For

the reasons which have been already stated, we are of opinion that

the words are used in an imperative sense. They import an absolute

grant of judicial i)ower. They cannot have a relative signification

applicable to powers already granted ; for the .\merican lu-cq.le had

not made any previous grant. The Constitution wns for a new

ffovernment, organized with new substantive powers, and not a mere

supplementary charter to a government already existing. The con-

fpd*Tation was a com])act between States; and its structure and

jjowcrs were wholly unlike those of the national government. The
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Constitution was an act of the people of the United States to

supersede the confederation, and not to be engrafted on it, as a stock

through which it was to receive life and nourislunent.

If, indeed, the relative signification could be fixed upon the term

"extend," it could not, as we shall hereafter see, subserve the pur-

poses of the argument in support of which it has been adduced.

This imperative sense of the words "shall extend," is strengthened

by the context. It is declared that " in all cases affecting and)as-

sadors, &c., the Supreme Court shall have original jurisdiction."

Could Congress withhold original jurisdiction in these cases from

the Supreme Court ? The clause proceeds :
" In all the other cases

before mentioned, the Supreme Court shall have appellate jurisdic-

tion, both as to law and fact, with such exceptions, and under such

regulations, as the Congress shall make." The very exception here

shows that the framers of the Constitution used the words in an im-

l^erative sense. What necessity could there exist for this exception

if the preceding words were not used in that sense ? "Without such

exception. Congress would, by the preceding words, have possessed

a coiuph'te power to regidate the appellate jurisdiction, if the lan-

guage were only equivalent to the words " may have " appellate juris-

diction. It is apparent, then, that the exception was intended as a

limitation upon the preceding words, to enable Congress to regulate

and restrain the appellate power, as the public interests might, from

time to time, require.

Other clauses in the Constitution might be brought in aid of this

construction; but a minute examination of them cannot be neces-

sary, and would occupy too much time. It will be found that

whenever a particular object is to be effected, the language of the

Constitution is always imperative, and cannot be disregarded with-

out violating the first principles of public duty. On the other hand,

the legislative powers are given in language which implies discre-

tion, as from the nature of legislative power such a discretion must

ever be exercised.

It being, then, established that the language of this clause is im-

perative, the next question is as to the cases to which it shall apply.

The answer is found in the Constitution itself. The judicial power

shall extend to all the cases enumerated in the Constitution. As the

mode is not limited, it may extend to all such cases, in any form, in

which judicial power may be exercised. It may, therefore, extend

to them in the shape of original or appellate jurisdiction, or both;

for there is nothing in the nature of the cases which binds to the

exercise of the one in preference to the other.

In what cases, if any, is this judicial power exclusive, or exclu-

sive at the election of Congress ? It will be observed that there are

two classes of cases enumerated in the Constitution, between which

a distinction seems to be drawn. The first class includes cases aris-

ing under the Constitution, laws, and treaties of the United States;
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cases affecting anibassadors, other public ininisters, and consuls, and
cases of udniiralty and maritime jurisdiction. In this class the ex-

pression is, "and that the judicial power shall extend to all cases;"
but in the subsequent part of the clause, which embraces all the

other cases of national cognizance, and forms the second class, the
word "all'' is dropped seemingly ex i/ulustria. Here the judicial

authority is to extend to controversies (not to all controversies) to

which the United States shall be a party, &c. From this difference

of phraseology, perhaps a difference of constitutional intention may,
with proi)riety. be inferred. It is hardly to 1)6 presunied that the

variation in the language could have been accidental. It must have
been the result of some determinate reason; and it is not ver}- diffi-

cult to find a reason sufficient to support the apparent change of

intention. In resj)ect to the first class, it may well have been the

intention of the framers of the Constitution imperatively to extend

the judicial power either in an original or ajjpellate form to all cases;

and in the latter class to leave it to Congress to qualify the jurisdic-

tion, original or appellate, in such manner as public policy might
dictate.

The vital importance of all the cases enumerated in the first class

to the national sovereignty might warrant such a distinction.

In the first place, as to cases arising under the Constitution, laws,

and treaties of the United States. Here the State courts could not

ordinarily possess a direct jurisdiction. The jurisdiction over such

cases could not exist in the State courts previous to the adoption of

the Constitution, and it could not afterwards be directly conferred

on them; for the Constitution expressly requires the judicial power
to be vested in courts ordained and established by the United States.

This class of cases would embrace civil as well as criminal jurisdic-

tion, and affect not only our internal policy, but our foreign rela-

tions. It would, therefore, be perilous to restrain it in any manner
whatsoever, inasmuch as" it might hazard the national safety. The
same remarks may be urged as to cases affecting ambassadors, other

public ministers, and consuls, who are emphatically placed under

the guardianship of the law of nations; and as to cases of admiralty

and maritime jurisdiction, the admiralty jurisdiction embraces all

questions of prize and salvage, in the correct adjudication of which
foreign nations are dee])ly interested; it embraces also maritinjc

torts, contracts, and offences, in which the principles of the law and
comity of nations often form an essential intiuiry. All these cases,

then, enter into tin! national policy, affect the national rights, and
may compronjit the national sovereignty. The original or ap])ellato

jurisdiction ought not, therefore, to be restraineil, but shonld bo

commensurate with the miscliiefs intended to be remedied, and,

of course, shouM extend to all cases wliatsoever.

A different policy might well be adopted in reference U> the second

cUiS of cases; for although it might be lit that the judiiial i)ower
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should extend to all controversies to wliich the United States shouhl
be a party, yet this power might not have been imperatively given,

lest it should imply a riglit to take cognizance of original suits

brought against the United States as defendants in their own courts.

It might not have been deemed proper to submit tlie sovereignty of

the United States, against their own will, to judicial cognizance,
either to enforce rights or to prevent wrongs; and as to the other
cases of the second class, they might well be left to be exercised
under the exceptions and regulations which Congress might, in their

wisdom, choose to apply. It is also worthy of remark, that Con-
gress seem, in a good degree, in the establishment of the present
judicial system, to have adopted this distinction. In the first class

of cases, the jurisdiction is not limited except by the subject-matter;

in the second, it is made materially to depend upon the value in

controversy.

We do not, however, profess to place any implicit reliance upon
the distinction which has here been stated and endeavored to be
illustrated. It has the rather been brought into view in deference

to the legislative opinion, which has so long acted upon and enforced
this distinction. But there is, certainly, vast weight in the argu-

ment which has been urged, that the Constitution is imperative upon
Congress to vest all the judicial power of the United States, in the

shape of original jurisdiction, in the supreme and inferior courts

created under its own authority. At all events, whether the one
construction or th6 other prevail, it is manifest that the judicial

power of the United States is unavoidably, in some cases, exclusive

of all State authority, and in all others may be made so at the elec-

tion of Congress. jSTo part of the criminal jurisdiction of the United
States can, consistently with the Constitution, be delegated to State

tribunals. The admiralty and maritime jurisdiction is of the same
exclusive cognizance; and it can only be in tliose cases where, })re-

vious to the Constitution, State tribunals possessed jurisdiction inde-

pendent of national authority, that they can now constitutionally

exercise a concurrent jurisdiction. ' Congress, throughout the Judi-
cial Act, 1 Stats, at Large, 73, and particularly in the 9th, 11th,

and 13th sections, have legislated upon the supposition that in

all the cases to which the judicial powers of the United States ex-

tended, they might rightfully vest exclusive jurisdiction in tlieir own
courts.

But even admitting that the language of the Constitution is not

mandatory, and that Congress may constitutionally omit to vest the

judicial power in courts of the United States, it cannot be denied
that when it is vested, it may be exercised to the utmost constitu-

tional extent.

This leads us to the consideration of the great question as to the

nature and extent of the appellate jurisdiction of the United States.

We have already seen that api)elLate jurisdiction is given by the
48
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Constitution to the Supreme Court in all cases where it lias not orig-

inal jurisdiction, subject, however, to such exceptions and regula-

tions as Congress may prescribe. It is, therefore, capable of

embracing every case enumerated in the Co:istitution, which is not

exclusively to be decided by way of original jurisdiction. But the

exercise of appellate jurisdiction is far from being limited by the

terms of the Constitution to the Supreme Court. There can be no

doutjt that Congress may create a succession of inferior tribunals,

in each of which it may vest appellate as well as original jurisdic-

tion. The judicial power is delegated by the Constitution in the

most general terms, and may, therefore, be exercised by Congress

under every variety ot form, of appellate or original jurisdiction.

And as there is nothing in the Constitution which restrains or

limits this power, it must, therefore, in all other cases, subsist in

the utmost latitude of which, in its own nature, it is susceptible.

As, then, by the terms of the Constitution, the appellate jurisdic-

tion is not limited as to the Supreme Court, and as to this court it

may be exercised in all other cases than those of which it has original

cognizance, what is there to restrain its exercise over State tribunals

in the enumerated cases? The appellate power is not limited by

the terms of the third article to any particular courts. The words

are, "the judicial iiower (which includes appellate power) shall ex-

tend to all cases,'' &c., and "in all other cases before mentioned the

Sujireme Court shall have appellate jurisdiction." It is the case,

then, and not the court, that gives the jurisdiction. If the judicial

power extends to the case, it will be in vain to search in the letter

of the Constitution for any qualification as to the tribunal where i't

depends. It is inc\imbent, then, upon those who assert such a (puil-

ification to show its existence by necessary implication. If the text

be clear and distinct, no restriction upon its plain and obvious

import ought to be admitted, unless the inference be irresistible.

If the Constitution meant to limit the ap])ellate jiirisdiction to

cases pending in the courts of the United States, it would necessarily

follow that the jurisdiction of these courts would, in all the cases

enumerated in the Ccmstitntion, be exclusive of State tribunals.

How otherwise could the jurisdiction extend to all cases arising

under the Constitution, laws, and treaties of the riiitcd States or

to all cases of admiralty and maritime jurisdiction'.' It some of

the.se cases might be entertained by State trilnmals, and no a])pel-

late jurisdiction as to them should exist, then the appellate jjower

would not extend to all, but to some, cases. If State tribunals

might exercise concurrent jurisdiction overall or some of the otlu-r

classes of cases in the Constitution witliout control, tlnn the ;i]i|i(d-

late jurisdiction of tin; L'nited States might, as t(» such cases, have

no rctal existence, contrary to the manifest intent ol' the Cotistilution.

Under such ciroumstances, to give effect to the judifial powei. it

must be construed to be exclusive; and this n(.t only when the
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casus foederis should arise directly, but when it should arise, inci-

dentally, in cases pending in iState courts. This construction would

abridge the jurisdiction of such court tar more than has been ever

contemplated in any act of Congress.

On the other hand, if, as has been contended, a discretion be

vested in Congress to establish, or not to establish, inferior courts

at their own pleasure, and Congress should not establish such courts,

the appellate jurisdiction of the Supreme Court would have nothing

to act upon, unless it could act upon cases pending in the State

courts. Under such circumstances, it must be held that the appel-

late power would extend to State courts; for the Constitution is per-

emptory that it shall extend to certain enumerated cases, which cases

could exist in no other courts. Any other construction, upon this

supposition, would involve this strange contradiction, that a discre-

tionary power vested in Congress, and which they might rightfully

omit to exercise, would defeat the absolute injunctions of the Con-

stitution in relation to the whole appellate power.

But it is plain that the framers of the Constitution did contem-

plate that cases within the judicial cognizance of the United States

not only might but would arise in the State courts, in the exercise

of their ordinary jurisdiction. With this view the sixth article de-

clares, that "this Constitution, and the laws of the United States

which shall be made in pursuance thereof, and all treaties made, or

which shall be made, under the authority of the United States, shall

be the supreme law of the lanrl, and the judges in every State shall

be bound thereby, anything in the Constitution or laws of any State

to the contrary notwithstanding." It is obvious that this obligation

is imperative upon the State judges in their official, and not merely

in their private, capacities. From the very nature of their judicial

duties they would be called upon to pronounce tlie law applicable to

the case in judgment. They were not to decide merely according to

the laws or Constitution of the State, but according to the Constitu-

tion, laws, and treaties of the United States, " the supreme law of

the land."

A moment's consideration will show us the necessity and propri-

ety of this provision in cases where the jurisdiction of the State

courts is unquestionable. Suppose a contract for the payment of

money is made between citizens of the same State, and performance

thereof is sought in the courts of that State; no person can doubt

that the jurisdiction (jompletely and exclusively attaches, in the

first instance, to such courts. Suppose, at the trial, the defendant

sets up in his defence a tender under a State law, making paper

money a good tender, or a State law, impairing the obligation of

such contract, which law, if binding, would defeat the suit. The
Constitution of the United States has declared that no State shall

make anything but gold or silver coin a tender in payment of debts,

or pass a law impairing the obligation of contracts. If Congress
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shall not have passed a law providing for the removal of such a suit

to the courts of the United .States, must not the State court i)roceed

to hear and determine it ? Can a mere plea iu defence be of itself a

bar to further proceedings, so as to prohibit an inquiry into its

truth or legal propriety, when no other tribunal exists tq whom judi-

cial cognizance of such cases is confided ? Suppose an indictment

for a crime in a State court, and the defendant should allege in his

defence that the crime was created by an ex post facto act of the

State, must not the State court, in the exercise of a jurisdiction

which has already rightfully attached, have a right to pronounce on

the validity and sufhciency of the defence ? It would be extremely

difficult, upon any legal principles, to give a negative answer to these

inquiries. Innumerable instances of the same sort might be stated

in illustration of the position; and unless the State courts could

sustain jurisdiction in such cases, this clause of the sixth articde

would be witliout meaning or effect, and public mischiefs, of a most

enormous magnitude, would inevitably ensue.

It must, therefore, be conceded that the Constitution not only

contemplated, but meant to provide for cases within the scope of the

judicial power of the United States, which might yet depend before

State tribunals. It was foreseen that, in the exercise of their ordi-

nary jurisdiction, State courts would incidentally take cognizance of

cases arising under the Constitution, the laws, and treaties of the

United States. Yet to all these cases the judicial power, by the

very terms of the Constitution, is to extend. It cannot extend by

original jurisdiction if that was already rightfully and excfusively

attached in the State courts, which (as has been already shown)

may occur; it must therefore extend by appellate jurisdictit.n or not

at all. It would seem to follow that the appellate power of tlie

United States must, in such eases, extend to State tribunals; and if

in such cases, there is no reason why it should not ecpuilly attach

upon all others within the purview of the Constitution.

It has been argued that such an appellate jurisdiction over State

courts is inconsistent with the genius of our governments, and the

spirit of the Constitution. That tlie latter was never designed to

act upon State sovereignties, but only ui)on the i)eo])le, and tliat, if

the power exists, it will materially impair the sovereignty of the

States, and the in<lependence of their courts. We cannot yield to

the force of this reasf)ning; it assumes principles whicli we cannot

a<lmit, and draws con(dusions to whicli we do not yield our assent.

It is a mistake that the Constitution was not designed to operate

npon States, in their corporate capacities. It is crowded with pro-

visions whidi restrain or annul the sovereignty of tlie States in some

of the higliest l)ranches of tlieir ]irerogatives. 'I'he tenth S(^ctioii of

the first article contains a long list of disabilities and prohibitions

imposed tipon the States. Surely, when sucli essential ]>ortions of

State sovereignty are taken away, or proliibited to be exercised, it
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cannot be correctly asserted that the Constitution does not act upon

the States. The language of the Constitution is also imperative

upon the States, as to the performance of many duties. It is im-

perative upon the State legislatures to make laws prescribing the

time, places, and manner of holding elections for senators and rep-

resentatives, and for electors of President and Vice-President. And

in these, as well as some other cases, Congress have a right to revise,

amend, or supersede the laws which may be passed by State legisla-

tures. When, therefore, the States are strii)ped of some of the

highest attributes of sovereignty, and the same are given to the

United States; when the legislatures of the States are, in some

respects, under the control of Congress, and in every case are, under

the Constiution, bound by the paramount authority of the United

States; it is certainly difficult to support the argument that the

appellate power over the decisions of State courts is contrary to the

genius of our institutions. The courts of the United States can,

without question, revise the proceedings of the executive and legis-

lative authorities of the States, and if they are found to be contrary

to the Constitution, may declare them to be of no legal validity.

Surely, the exercise of the same right over judicial tribunals is not

a higher or more dangerous act of sovereign power.

iSTor can such a right be deemed to impair the independence of

State judges. It is assuming the very ground in controversy to

assert that they possess an absolute independence of the United

States. In respect to the powers granted to the United States, they

are not independent; they are expressly bound to obedience by the

letter of the Constitution; and if they should unintentionally tran-

scend their authority, or misconstrue the Constitution, there is no

more reason for giving their judgments an absolute and irresistible

force, than for giving it to the acts of the other co-ordinate depart-

ments of State sovereignty.

It is further argued, that no great public mischief can result from

a construction which shall limit the appellate power of the United

States to cases in their own courts: first, because State judges are

bound by an oath to support the Constitution of the United States,

and must be presumed to be men of learning and integrity; and,

secondly, because Congress must have an unquestionable right to

remove all cases within the scope of the judicial power, from the

State courts to the courts of the United States, at any time before

final judgment, though not after final judgment. As to the first

reason, — admitting that the judges of the State courts are. and

always will be, of as much learning, integrity, and wisdom as those

of the courts of the United States (which we very cheerfully admit),

it does not aid the argument. It is manifest that the Constitution

has proceeded upon a theory of its own, and given or withheld

powers according to the judgment of the American people, by whom
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it was adopted. "We can only construe its powers, and cannot in-

quire into tlie policy or principles wbicli induced the grant of tlicni.

The Constitution has presumed (whether rightly or wrongly we do
not inquire) that State attachments, State jtrejudiceSj State jealousies,

and State interests, might sometimes obstruct, or control, or be sup-

posed to obstruct or control, the regular administration of justice.

Hence, in controversies between States; between citizens of diiferent

States; between citizens claiming grants under different States; be-

tween a State and its citizens, or foreigners, and between citizens

and foreigners, it enables the jjarties, under the authority of Con-
gress, to have the controversies heard, tried, and determined before

the national tribunals. No other reason than that which has been
stated can be assigned, why some, at least, of those cases should not

have been left to tlie cognizance of the State courts. In respect to

the other enumerated cases — the cases arising under the Constitu-

tion, laws, and treaties of the United States, cases affecting am-
bassadors and other public ministers, and cases of admiralty and
maritime jurisdiction — reasons of a higher and more extensive

nature, touching the safety, peace, and sovereignt}' of the nation,

migiit well justify a grant of exclusive jurisdiction.

This is not all. A motive of another kind, perfectly compatible

with the most sincere respect for State tribunals, might induce the

grant of appellate power over their decisions. That motive is the

importance, and even necessity of uniformity of decisions through-

out the whole United States, upon all subjects witliin the purview

of the Constitution. Judges of equal learning and integrity, in

different States, might differently interpret a statute, or a treaty of

the United States, or even the Constitution itself. If there were

no revising authority to control these jarring and discordant judg-

ments, and harmonize them into uniformity, the laws, the treaties,

and the Constitution of the United States would be different in

different States, and might perhaps never have precisely the same

construction, obligation, or efhcacy in any two States. The public

mischiefs that would attend such a state of things would be, truly

deplorable; and it cannot be believed that they could have escaped

thf fidightenr-d convention which formed the Constitution. ^Vhat,

indeed, miglit thon have l»eon f»nly jjrophecy has now l)ccome f:ict;

and the ap|»oll;itf jurisdiction must continue to be the only adequate

remedy for such evils.

There is an additional consideration, which is entitled to great

weight. The Constitution of the United States was designed for the

common and erpial l)enefit of all the ])eople of the United States.

The jiulicial power was granted for tiie same benign and salutiiry

purposes. It was not to be exercised exclusively for the benelit of

parties who might Vie plaintiffs, and would elect the national forum,

but also for tlie protection of defendants wlio might bo entitle(l to

try their rights, or assert tlieir privileges, liefdre the same forum.
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Yet, if the construction contended for be correct, it will follow, that

as the plaintiff may always elect the State court, the defendant may

be de])rived of all the security which the Constitution intended in

aid of his rights. Such a state of things can, in no respect, be con-

sidered as giving equal rights. To obviate this difficulty, we are

referred to the power which it is admitted Congress possess to

remove suits from State courts to the national courts; and this forms

the second ground upon which the argument we are considering has

been attempted to be sustained.

This power of removal is not to be found in express terms in any

part of the Constitution; if it be given, it is only given by implica-

tion, as a power necessary and proper to carry into effect some

express power. The power of removal is certainly not, in strictness

of language; it presupposes an exercise of original jurisdiction to

have attached elsewhere. The existence of this power of removal

is familiar in courts acting according to the course of the common

law in criminal as well as civil cases, and it is exercised before as

well as after judgment. But this is always deemed in both cases an

exercise of appellate, and not of original jurisdiction. If, then, the

right of removal be included in the appellate jurisdiction, it is only

because it is one mode of exercising that power, and as Congress is

not limited by the Constitution to any particular mode, or time of

exercising it, it may authorize a removal either before or after

judgment. The time, the process, and the manner must be subject

to its absolute legislative control. A writ of error is, indeed, but a

process which removes the record of one court to the possession of

another court, and enables the latter to inspect the proceedings,

and give such judgment as its own opinion of the law and justice of

the case may warrant. There is nothing in the nature of the process

which forbids it from being applied, by the legislature, to interloc-

utory as well as final judgments. And if the right of removal from

State courts exists before judgment, because it is included in the

appellate power, it must, for the same reason, exist after judgment.

And if the appellate power by the Constitution does not include

cases pending in State courts, the right of removal, which is but a

mode of exercising that power, cannot be applied to them. Precisely

the same objections, therefore, exist as to the right of removal before

judgment, as after, and both must stand or fall together. Nor, in-

deed, would the force of the arguments on either side miterially

vary, if the riglit of removal were an exercise of original jurisdiction.

It would equally trench upon the jurisdiction and independence of

State tribunals.

The remedy, too. of removal of suits would be utterly inadequate to

the purposes of the Constitution, if it could act only on the parties,

and not u]ion the State courts. In respect to criminal prosecutions,

the difficulty seems admitted to be insurmountable; and. in respect

to civil suits, there would, in many cases, be rights without corre-
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sponding remedies. If State courts should deny the constitutionality

of the autiiority to remove suits from their cognizance, in what
manner could they be compelled to relinquish the jurisdiction ? In

respect to criminal cases, there would at once be an end of all con-

trol, and the State decisions would be paramount to the Constitution;

and though in civil suits the courts of the United States might act

upon the parties, yet the State courts might act in the same way;
and this conflict of jurisdictions would not only jeopardize private

rights, but bring into imminent peril the public interests.

On the whole, the court are of opinion that the appellate poAver

of the United States does extend to cases pending in the State courts;

and that the 2oth section of the Judiciary Act, which authorizes the

exercise of this jurisdiction in the specified cases, by a writ of error,

is supported by the letter and spirit of the Constitution. We find

no clause in that instiument which limits this jiowor; and we dare

not interpose a limitation where the people have nut been disposed

to create one.

Strong as this conclusion stands upon the general language of the

Constitution, it may still derive support from other sources. It is

an historical fact, that this exposition of the Constitution, extend-

ing its appellate power to State courts, was, previous to its adop-

tioD; uniformly and publicly avowed by its friends, and admitted

by its enemies, as the basis of their respective reasonings, both in

and out of the State conventions. It is an historical fact, that at

the time when the Judiciary Act was submitted to the deliberations

of the first Congress, composed, as it was, not only of men of great

learning and ability, but of men who had acted a princi}ial i)art in

framing, supporting, or opposing that Constitution, the same expo-

sition was explicitly declared and admitted by the friends and by the

opponents of that system. It is an historical fact, that the Sujjreme

Court of the United States have, from time to time, sustained this

appellate jurisdiction in a great variety of cases, brought from the

trilmnals of many of the most important States in the Union, and

that no State tribunal has ever breathed a judicial doubt on tlie sub-

ject, or declined to obey the mandate of the Supreme Court, until

the present occasion. This weight of contemj)oraneous ex])osition

by all parties, this acquiescence of enlightened State coui-ts, and

those judicial decisions of the Sui)reni(' Court through so long a

period, do, as we think, place the doctrine upon a foundation of

authority which cannot be shak(M), without delivering over the sub-

ject to porpetu«al and irremediable doubts.

The next question which has been argued, is, whether the case at

bar be within the purview of the 'jr»th section of tlie Judiciary Act,

so that this court may rightfully sustain tlie present writ of err;.r.

This section, strijjped of passages \iniinj)ortant in this inquiry, enacts,

in substance, that a final judgment or decree in any suit in the

highest court of law or equity of a State, where is drawn in question
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the validity of a treaty or statute of, or an authority exercised under,

the United States, and the decision is against their validity; or

where is drawn in question the validity of a statute of, or an

authority exercised under, any State, on the ground of their being

repugnant to the Constitution, treaties, or laws of the United States,

and the decision is in favor of such, their validity; or of the Con-

stitution, or of a treaty or statute of, or commission held under, tlie

United States, and the decision is against the title, right, privilege,

or exemption, specially set up or claimed by either party under such

clause of the said Constitution, treaty, statute, or commission, may
be re-examined and reversed or affirmed in the Supreme Court of

the United States, upon a writ of error, in the same manner, and

under the same regulations, and tlie writ shall have the same effect

as if the -judgment or decree complained of had been rendered or

passed in a Circuit Court, and the proceeding upon the reversal shall

also be the same, except that the Supreme Court, instead of remand-

ing the cause for a final decision, as before provided, may, at their

discretion, if the cause shall have been once remanded before, pro-

ceed to a final decision of the same, and award execution. But no

other error shall be assigned or regarded as a ground of reversal in

any such case as aforesaid, than such as appears upon the face of the

record, and immediately respects the before-mentioned question of

vaidity, or construction of the said Constitution, treaties, statutes,

commissions, or authorities in dispute.

That the present writ of error is founded upon a judgment of the

court below, which drew in question and denied the validity of a

statute of the United States, is incontrovertible, for it is apparent

upon the face of the record. That tliis judgment is final ufjon the

rights of the parties is equally true; for if well founded, the former

judgment of that court was of conclusive authority, and the former

judgment of this court utterly void. The decision was, therefore,

equivalent to a perpetual stay of proceedings upon the mandate, and

a perpetual denial of all the rights acquired under it. The case,

then, falls directly within the terms of the act. It is a final judg-

ment in a suit in a State court, denying the validity of a statute

of the United States ; and unless a distinction can be made between

proceedings under a mandate, and proceedings in an original suit, a

writ of error is the proper remedy to revise that judgment. In our

opinion no legal distinction exists between the cases.

In causes remanded to the Circuit Courts, if the mandate be not

correctly executed, a writ of error or appeal has always been sup-

posed to be a proper remedy, and has been recognized as such in the

former decisions of this court. The statute gives the same effect to

writs of error from the judgments of State courts as of the Circuit

Courts; and in its terms provides for proceedings where the same

cause may be a second time brought up on writ of error before the

Supreme Court. There is no limitation or description of the cases
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to wliich the second writ of error may be applied; and it ought,

thereiore, to be coextensive with the cases which tall within the

mischiefs of the statute. It will hardly be denied that this cause

stands in that predicament; and if so, then the appellate jurisdiction

of til is court has rightfully attached.

[Tlie nature of the case in the courts of Virginia is explained, to

show that the decision of the Supreme Court of that State denied to

appellant a right claimed under a treaty of the United States.]

The objection urged at the bar is, that this court cannot in(iuire

into the title, but simply into the correctness of the construction

put upon the treaty by the Court of Ajipeals; and that their judg-

ment is not re-examinable here, unless it appear on the face of the

record that some construction was put upon the treat}'. If, there-

fore, that court might have decided the case upon the invalidity of

the title (and, non, constat, that they did not), independent of the

treaty, there is an end of the appellate jurisdiction of this court. In

support of this objection, much stress is laid upon the last clause of

the section, which declares that no other cause shall be regarded as

a ground of reversal than such as appears on the face of the record

and immediately resi)ects the construction of the treaty, &c., in

dispute.

If this be the true construction of the section, it will be wholly

inadequate for the purposes which it professes to have in view, and

may be evaded at ])leasure. But we see no reason for ado])ting this

narrow construction; and there are the strongest reasons against it,

founded upon the words as well as the intent of the legislature.

What is the case for which the body of the section provides a remedy

by writ of error ? The answer must be in the words of the section,

a suit where is drawn in question the construction of a treaty, and

the decision is against the title set up by the party. It is, therefore,

the decision against the title set up with reference to the treaty, and

not the mere abstract construction of the treaty itself, u])on which

the statute intends to f(mnd the a])i)(dlate jurisdiction, llow, in-

deed, can it be possible to decide whether a title be within the jjro-

tection of a treaty, until it is ascertained what that title is, and

whether it liave a legal validity ? From the very necessity of the

case, there must be a ])r(diminary inrpiiry into the existence and

structure of tlie title, before the court can construe the treaty in

reference to that title. If the court below should decide tiuit the title

was bad, and, therefore, not protected by the treaty, nnist not this

court have a jiowor to decide thf title to be good, and, therefore, ]iro-

tefted by the treaty ? Is not tlie treaty, in both instances, e(pially

construed, and the title of the party, in refcmnre to tlu; treaty,

equally .asoertained and decided ? Nor does tlio clause relied on in

the objection inipuyn this construction. It requires that tlie error

uiion which the a])pell;ite Cfnirt is to decide shall ajipe.ir rm tlie

face of the record, and immediately respect the questions before
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mentioned in the section. One of the questions is as to the con-

struction of a treaty upon a title specially set up by a party, and

every error that immediately respects that question must, of course,

be within the cognizance of the court. The title set up in tliis case

is apparent upon the face of the record, and immediatcdy respects

the decision of that question ; any error, therefore, in respect to that

title must be re-examinable, or the case could never be presented to

the court.

The restraining clause was manifestly intended for a very differ-

ent purpose. It was foreseen that the parties iniglit claim under

various titles, and might assert various defences, altogether inde-

pendent of each other. The court might admit or reject evidence

applicable to one particular title, and not to all, and in such cases it

was the intention of Congress to limit what would otherwise have

unquestionably attached to the court, the riglit of revising all the

points involved in the cause. It therefore restrains this right to

such errors as respect the questions specified in the section; and in

this view it has an appropriate sense, consistent with the preceding

clauses. We are, therefore, satisfied, that, upon principle, tlie case

was rightfully before us, and if the points were perfectly new, we
should not hesitate to assert the jurisdiction.

But the point has been already decided by this court upon solemn

argument. In Smith v. The State of Maryland, 6 Cranch, 286, pre-

cisely the same objection was taken by counsel, and overruled by the

unanimous opinion of the court. That case was, in some respects,

stronger than the present; for the court below decided, expressly,

that the party had no title, and, therefore, the treaty could not

operate upon it. This court entered into an examination of that

question, "and being of the same opinion, affirmed the judgment.

There cannot, then, be an authority which could more completely JL^

^
govern the present question.

Ex PARTE VALLANDIGHA]\[

1 Wallace, 243. 1863. 'y^\^^ 'pK q.

"^

[Tins was an original proceeding in the Supreme Coiitt for^ r«'.

tiorari to the Judge Advocate General of tlie army to send uj) lur

review the proceedings of a military commission by wliich one Val-nj/

landigham had been tried and sentenced to imprisonment for viuhit

ing an order of Major-General Burnside, commanding tlie military
jj

Department of Ohio, declaring that any person found within his lines

who should express sympathies for those in arms against the goveri

1 Mr. Justice Johnson delivered a concurring opinion.

0-
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ment, or should commit acts for the benefit of its enemies, would be

punished, which sentence had been approved by Major-General Burn-

side, but commuted by the I'resident to being put beyond the mill-

tary lines of the United States.]

Mk. Justice Wayne, after stating the case, delivered the opinion

of the court.

General Burnside acted in the matter as the general commanding

the Ohio Department, in conformity with the instructions for the

government of tlie armies of the United States, approved by the

President of the United States, and published by tlie Assistant

Adjutant-General, by order of the Secretary of War, on the 24th of

April, 18G3.

It is affirmed in these instructions (§ 1, H 13) that military juris-

diction is of two kinds. First, tliat which is conferred and defined

by statute ; second, that which is derived from the common law of

war. •* Military offences, under the statute, must be tried in the

manner therein directed ; but military offences, which do not come

within the statute, must be tried and punished under the common

law of war. The character of the courts which exercise these juris-

dictions depends upon the local law of each particular county."

In the armies of the United States, the fii^st is exercised by courts-

martial, while cases wliich do not come within the '•'rules and

regulations of war," or the jurisdiction conferred by statute or court-

martial, are tried by military comynissions.

Tiiese jurisdictions are applicable, not only to war with foreign

nations, but to a rebellion, when a part of a country wages war

against its legitimate government, seeking to throw off all allegiance

to it, to set up a government of its own.

Our first remark upon the motion for a certiorari is, that there is

no analogy between the power given by the Constitution and law of

the United States to the Supreme Court, and the other inferior courts

of the United States, and to the "judges of them, to issue such i>ro-

cesses, and the prerogative power by which it is done in England.

The purposes for which the writ is issued are alike, but there is no

similitude in the origin of the power to do it. In England, the Court

of King's Bench has a sujjerintendence over all courts of an inferior

criminal jurisdiction, and m;iy, by the jdcnitude of its jtower, award

a certiorari to have any indictment removed and brought before it;

and where such certiorari is allowable, it is awarded at the instance

of the king, because every indictment is at the suit of the king, and

he has a prerogative of suing in whatever court he pleases. The

courts of the United States derive authority to issue such a writ

from the Constitution and the legislation of Congress. To place the

two sources of the right to issue the writ in obvious contrast, and in

apjdication to the motif)n we are considering ff)r its exercise by this

court, we will cite so much of the third article of the Constitution as

we think will best illustrate the subject.
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[Portions of sections 1 and 2 are quoted.]

Then Congress passed the act to establish tlie judicial courts of

the United States, 1 Stat, at Large, 73, chap. 20, and in the 13th sec-

tion of it declared that the Supreme Court shall have exclusively all

such jurisdiction of suits or proceedings against ambassadors or

other public ministers or their domestics or their domestic servants

as a court of law can have or exercise consistent (// ivith the laws

of nations, and original, but not exclusive jurisdiction of suits

brought by ambassadors, or other public ministers, or in which a

consul or vice-consul sliall be a party. In the same section, the

Supreme Court is declared to have appellate jurisdiction in cases

hereinafter expressly provided. In this section, it will be perceived

that the jurisdiction given, besides that which is mentioned in the

preceding part of the section, is an exclusive jurisdiction of suits or

proceedings against ambassadors or other public ministers or their

domestics or domestic servants, as a court of law can have or exer-

cise consistently with the laws of nations, and original but not ex-

clusive jurisdiction of all suits brought by ambassadors or other public

ministers, or in which a consul or vice-consul shall be a party, thus

guarding them from all other judicial interference, and giving to

them the right to prosecute for their own benefit in the courts of the

United States. Thus substantially reaffirming the constitutional

declaration, that the Supreme Court had original jurisdiction in all

cases affecting ambassadors and other public ministers and consuls,

and those in which a State shall be a party, and that it shall have

appellate jurisdiction in all other cases before mentioned, both as to

law and fact, with such exceptions and under such regulations as the

Congre§^s shall make.

The appellate powers of the Supreme Court, as granted by the

Constitution, are limited and regulated by the acts of Congress, and
must be exercised subject to the exceptions and regulations made by
Congress. Durousseau v. The United States, 6 Cranch, 314 ; Barry

V. Mercein, 5 How. 119; United States v. Curry, 6 id. 113; For-

syth V. United States, 9 id. 571. In other words, the petition before

us we think not to be within the letter or spirit of the grants of

appellate jurisdiction to the Supreme Court. It is not in law or

equity within the meaning of tliose terms as used in the 3d article

of the Constitution. Xor is a military commission a court witliin

the meaning of the 14th section of the Judiciary Act of 1789. That
act is denominated to be one to establish the judicial courts of the

United States, and the 14th section declares tliat all the ** before-

mentioned courts " of the United States shall liave ])ow('r to issue

writs of scire facias, habeas corjnis, and all other writs hot specially

provided for by statute, which may be necessary for the exercise of

their respective jurisdictions, agreeably to the principles and usages

of law. The words in the section, " the before-mentionod '' courts,

can only have reference to such courts as were established in the
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preceding part of the act, and excludes the idea that a court of mili-

tary couiinissiuu uau be one of theiu.

Whatever may be the force of Vallandigham's protest, that he was

not triable by a court of military commission, it is certain that his

petition cannot be brought within the 14th section of the act; and
furtlier, that the court cannot, without disregarding its frequent

decisions and interpretation of the Constitution in respect to its

judicial power, originate a writ of certiorari to review or pronounce

any opinion upon the proceedings of a military commission. It was
natural, before the sections of the 3d article of the Constitution had
been fully considered in connection with the legislati(,)n of Congress,

giving to the courts of the United .States power to issue writs of scire

facias, habeas corpus, and all other writs not specially provided for

by statute, which might be necessary for the exercise of their respec-

tive jurisdiction, that by some members of the .profession it should

have been thought, and some of the early judges of the Supreme
Court also, that the 14th section of the act of 24th September, 1789,

gave to tliis court a right to originate processes of habeas corpus ad
subjicienduin, writs of certiorari to review the proceedings of the

inferior courts as a matter of original jurisdiction, without being in

any way restricted by the constitutional limitation, that in all cases

affecting ambassadors, other public ministers and consuls, and those

in which a State shall be a party, the Supreme Court shall have wigi-

nal jurisdiction. This limitation has always been considered restric-

tive of any other original jurisdiction. The rufe of coitstriiction of the

Constitution being, that affirinatice icords in tlie Constitution, dcclar-

iiifj in what cases the Supreme Court shall hare ori[iinal jurisdiction^

must be cnnstrned ncfjatirehj as to all otJier cases. !Marbury v. ISIadi-

son, 1 Cranch, l.'>7 ; State of New Jersey v. State of New York,

oPet. 2.S4; Kendall v. The United States, 12 id. 037; Cohens r.

Virginia, G Wheat. 204. The nature and extent of the court's appel-

late jurisdiction and its want of it to issue writs of habeas corpus ad

subjirit'vihun have been fiilly discussed by this court at dilTerent

times. We do not think it necessary, however, to exumine or cito

many of them at this time.

For the reasons given, our judgment is, that the writ of certiorari

pravf'd fur to n'visf and review the ]»r()ceedings of the military com-

mission, by whicli Clement L. \'allandigham was tried, sentiMiced, and

imprisoned, must Ix; denied, and so do wc; order ;iecf)r(liiigly.

Nklhon, J., GuiKK, J., and l''ii;i,i), .1., concMirrrd in the result of

(this opinion.'

C^
, 'III ill'! rsKfii of Maiiiii Kv V. MAFdnov, 1 '^raiicli, 1.17 (1S0.1), tlio roiirt liad midor

\V JA? fiinKiiltTfiiiuii ;iii n|i|)li(':itiiiii for ii writ <>{ miiuihiiinis to lie dirccfcil to ilorcinlnnl ax Scc-

m^ r«"tary of State <i{ thn I'liit*-'! Stat*--* n'tinirin^ liiin tr) isHiic to iilaintiff a roiiiiiii>.Hioii ns
^ '••'•"" of ih<> D«>a''«*. Hiirh r()tnniiN>'ion liavini; Iwoii <ln)y Hiiriii'il liv tlio Pri'siflmt i>f tlir

'^amlrt of Iho SiMTClarv of Stat(! for tlflivcry Iml not
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delivered. Caiiii' Justice Mausiiall, delivering tlie opinion of the court, after liold-

in"- Cli:it the plaintiff was entitled to tlic eoniinission and that mduduinus was the

proper remedy to i-oin])(l its delivery, consiiiered the (piestion whether the writ eooid

issue ou an application to tlie Supreme Court, and used tlie following language :
—

" Tiie act to establisii the judicial courLs of tlie United Slates autliori/.eo the Sujireino

Court 'to issue writs of nuunlainus, iu cases warranted by the princijdes and usages of

law, to any courts appointed, or persons holding office, under the authority of tlio

Uuited States.'

"Tiie Secretary of State, being a person holding au office under the autliority of the

United States, is precisely witliiu the letter of tlie description ; and if this court is not

authorized to issue a writ of maiulamns to such au officer, it must be because the law

is unconstitutional, and therefore absolutely incapable of couferriug the authority, aud

assigning tiie duties which its words jiurport to confer and assign.

" The Constitution vests the whole judicial power of the United States in one

Su])reme Court, aud such inferior courts as Congress shall, from time to time, ordaiu

aud establish. This power is expressly extended to all cases arising under the laws

of the United States; and consetiuently iu some form may be exercised over the

present case, because the right claimed is given by a law of the Uuited States.

" In the distribution of this power it is ded.ared that 'the Supreme Court siiall have

original jurisdiction in all cases affecting .ambassadors, other public ministers and

consuls, and those in wliich a State shall be a party. In all otiier cases, the Supreme

Court sli;dl li.ave appellate jurisdiction.'

" It has been insisted, at the bar, that as the original grant of jurisdiction, to the

supreme and inferior courts, is general, .and the clause, assigning original jurisdiction

to tiie Supreme Court, contains no negative or restrictive words, the power remains to

the legislature to assign original jurisdiction to that court in other cases than those

specified in the .article which has been recited; provided tiiose ca.ses belong to the

judicial power of the United States.

" If it liad been intended to leave it in the discretion of the legislature to apportion

the judicial power l)etween tlie supreme aud inferior courts according to the will of

tii.at body, it would certainly have been useless to have proceeded further than to have

defi led the judicial power, and the tribunals iu which it should be vested. The suli-

se(|iUMit part of the section is mere surplusage, is entirely without meaning, if sucli is

to be the construction. If Congress remains at liberty to give this court ajipcllate juris-

diction, where the Constitution has declared tb.eir jurisdiction shall be ori;;inal ; and
original jurisdiction where the Constitution has declared it shall be appcll.ate ; the dis-

tribution of jurisdiction, made iu the Constitution, is form without substance
" Affirmative words are often, in their operation, negative of other objects tlian

those afBrmed; and in this case, a negative or exclusive sense must be given to them,

or they have no operation at all.

" It cannot be presumed that any clause in the Constitution is intended to he with-

out effect; and, therefore, such a construction is inadmissible, unless the words

require it.

" If the solicitude of the convention, respecting our peace with foreign powers, in-

duced .a ])ro\'ision tliat the Supreme Court should take original jurisdiction in cases

which miglit be su])posed to affect them, yet tlie clause woubl h.ave jiroceeded no fur-

ther than to provide for such cases, if no further restriction on the powers of Congress

had been intended. That they should have aj)pellate jurisdiction in all other cases,

with such exceptions as Congress might make, is no restriction ; unless the words be

deemed exclusive of original jurisdiction

" When an instrument organizing fundamentally a judicial system, divides it into

one supreme, and so many inferior courts as the legislature may ordaiu and establish
;

then enumer.ates its powers, and procee<ls so far to distribute them, as to define tlie

jurisdiction of the Supreme Court by declaring the cases in which it shall take original

jurisdiction, and that in others it shall take appellate jurisdiction ; the jdaiu import

of the words seems to be, that iu one class of cases its jurisdiction is original and not

appellate; in the other it is appellate, and not original. If any other coustructiou
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wonld rcmlcr the clause iiio](orative, that is an aiUlitioiial reason for rejecting such

other eonstruelion, and fur aiUiering to tlieir ohvious meaning.

"To enable tliis court, then, to issue a maiuidmus, it must be shown to be an exer-

cise of a}i]ieliate jurisdiction, or to be necessary to enable them to exercise ap|ie]late

jurisdiction.

" It has \>een stated at the bar that the appellate juri.<dictiun mav be exercised in a

variety of forms, and that if it be the will of the legislature that a nKiiuliimw! should

be use«l for that pnrpo.se, that will must l>e obeyed, 'lliis is true, yet the jurisdiction

must be apjiellate, not original.

•' It is the essential critt-riou of appellate jurisdiction, that it revi.-;cs and corrects the

proceeilings in a cau.se already instituted, and does not create that cau.-ie. Altiiough,

therefore, a rnaiiilnmus m.ay be directed to courts, yet to i.<sue sudi a writ to an olhcer

fi.r the delivery of a paper, is in effect tlie same as to sustain an original action for

that paper, ami, therefore, seems not to belong to apj)ellate but to original jurisdic-

tion. Neiilier is it necessary, in such a case :\s this, to enable the court to exercise its

appellate jurisdiction."

Tin- jiortion of the opinion in whidi it is Iield that tlie court had tlie power to de-

clare the act of Congress unconstitutional and of no effect is given inj'ni, p. 815.

In the case of Ex parte Watkixs, 7 Pet. 568 (1833), it was considered whether the

Suj>renie Court had jurisdiction to issue a writ of liabeas cuij)us on an apjilication in

behalf of a jjersou imprisoned under a tajiius ad satis/'acleiiduiii issued from liie Circuit

Court of the District of Columbia, and Mu. Justice Stokv, delivering the opinion of

the court, useii this language :
—

'• Upon this state of tlie facts several (juestions have arisen and been argued at the

bar; and oue, which is preliminary in its nature, at the suggestion of the court. This
id, wiiether, under the circumstances of the case, the court possess jurisdiction to

award the writ. And upon full consideration we are of ojjinion that the court do
possess jurisdiction. The (juestion turns upon this, whether it is an exercise of origi-

nal or appellate jurisdiction. If it be the former, then, as the present is not one of

the cases in which the Constitution allows this court to exercise original jurisdiction,

tlie writ must be denied. Marbiiry v. Madison, 1 ('ranch, 137. If the latter, then, it

may l»e awarded, since the Judiciary Act of 178'J, c. 20, § 14, 1 Stat.s. at Larye, 81,

has clearly authorized tlie court to issue it. This wius decided in the ca.se Kr jxiile

Hamilton, 3 Dall. 17 ; Kr piirtr Bidiinnn an' Swartwout, 4 Craiich, 75 ; and K.r junie

Kearnry, 7 Wheat. 38. The doubt was whether, in the actual (•a.-^e before the court,

the jurisdiction 8f)Ught to iw exerci.sed was not original, since it brought into i|uestiiin,

not the validity of tlie original process of rniilns tid sntisfuvicuduin, but the present

right of detainer of the prisoner under ii. Ijion further reflection, however, the

doubt has been removed.
" The award of the ranins ad unlisfiirintdum must be considered as the act of the

Circuit Court, it being judicial process, issuing under the authority of the court. Tho

party is in custody iiinler that jtrocess. He is then in custody, in conlem|dation of law,

under the award of jirocess by the court. Whether he is right fully so. is the very

question now to be decided. If tho (•r)urt should, upon the bearing, deciile that the

calling ltd xiitisf'iiririiil'iiii jiistiHes the present det;iiner, and should renl.^nd the jiri.s-

oner, it woiibl ele.-irlv lie an exi-reise of app'dlate jurisdiction ; for it would be a re-

vision and <-oiitirin:itioii of the act of the 'court below. Hut the jurisdiction of the

court can never depenil upon its decision upon the merits of a ca.se brought before it,

hut upon its rii:lit to hear and decide it at all. In Marbnry r. Madison, 1 ('ranch,

1.37, it wa« ".lid. that it is the essential <riterion of ."ipiiellaie jnrisiiiction that it rcNi.ses

and correcUi the proceedings in a cause !ilre:idy inslitnled; and does not cn-ate that

cauM.

"Tried by this criterif»n. the c;ise before iis comes in an :i)ipidlate form, for if seeks

to revise the acts of the Circuit ('oiirt. In A'r/«/)7c ltollm:in and Swartwoiit, 4 ('ranch,

75. the prisoners weri- in <iiMtMdy under an onb-r of commitment of the Circuit Court

;

and it was held that an award of a writ of halmis rorjiuH by the Supreme Court was
an cxcrcisf! of np{M ll.-tte jurisdiction. On that occasion, the court said, so far as tho
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c. By Removal, (V

GAIXES V. FUENTES.

02 United States, 10

Mr. Justice Field delivered the opinion of the court.yK ,j\ .1

^^r-^'-V-
In the view we take of the application of the plaintiff in error tc/

remove tlie cause to the Federal court, no otlier question than the

one raised upon that application is oisen for our consideration. I

the application should have been granted, the subsequent proceed,

ings were without validit}' ; and no useful purpose would be sub
served by an examination of the merits of the defence, upon the T^

| .J
supposition that the iState court rightfully retained its original^ ,}r ^

jurisdiction.

The action is in form to annul the alleged will of 1813 of Daniel

Clark, and to recall the decree by which it was probated ; but as the^
petitioners are not heirs of Clark, nor legatees, nor next of kin, and 1

do not ask to be substituted in place of the plaintiff in error, the*-^ -

action cannot be treated as properly instituted for the revocation of;

the probate, but must be treated as brought against the devisee by,

strangers to the estate to annul the will as a muniment of title, and
to restrain the enforcement of the decree by which its validity wasT^"
established, so far as it affects their property. It is, in fact, an
action between parties; and the question for determination is,

whether the Federal court can take jurisdiction of an action brought)^ J^

for the object mentioned between citizens of different States, vi\)Oi\(y0^h-^
its removal from a State court. The Constitution declares that the.

judicial power of the United States shall extend to "controversies'^

between citizens of different States," as well as to cases arising under/ /v //^y-

tlie Constitution, treaties, and laws of the United States ; but the /ft^\\
conditions upon which the power shall be exercised, except so far ijjirc]/ ^
case of Marburj' v. Madison, 1 Craiich, 137, had distinguished between original jni ^y\^ a '\i
appellate jnrisdiction, that which the court is asked to exercise is dearlv apjiellate. ^ty, tj^

.

It is tlie decision of an inferior court, by which a citizen has been committed to jail. C/ ' *

Ex piirte Hamilton. 3 Dall. 17, was a commitment under a warrant by a district,

judge ; and the Supreme Court awarded a writ of habeas corpus to revise the decision^

and admitted the party to bail. In Ex parte Burford, 3 Cranch, 448, tiie pri.-ioner w.ns'v^^ jy
in custody under a commitment by the Circuit Court for want of giving a recognizancci J^^ (>

for Ills good behavior, as awarded by the court. The Supreme Court relieved him <'"^i UA
a writ of habeas corpus In all these cases the issuing of the y ' <

1

exercise of appollate jnrisdiction ; and it could make no differei

court to entertain jurisdiction, whether the proceedings of the court below were an-«^ ^ ^
nulled or confirmed. Considering tlien, as we do, that we are but revising the effect Y' S
of the process awarded by the Circuit Court, under which the prisoner is detained, w€A(j K^ ^
cannot say that it is tlie exercise of an original jurisdiction." ) K^ '^^•'\^
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the original or appellate character of the jurisdiction is designated

in the Constitution, are matters oi" legislative direction. Some cases

there are, it is true, in which, from their nature, the judicial power

of the United States, when invoked, is exclusive of all State

authority. Such are cases in which the United States are parties,

— cases of aihniralty and maritime jurisdiction, and cases for the

enforcement of rights of inventors and authors under the laws of

Congress. The Moses Taylor, 4 Wall. 420; Railway Co. r. Whitton,

13 id. L'SS. But, in cases where the judicial power of the United

States can be applied only because they involve controversies be-

tween citizens of different States, it rests entirely with Congress to

determine at what time the power may be invoked, and upon what

conditions, — whether originally in the Federal court, or after suit

brought in the State court ; and, in the latter case, at what stage

of the proceedings, — whether before issue or trial by removal to

a Federal court, or after judgment upon appeal or writ of error.

The Judiciary Act of 1789, in the distribution of jurisdiction to

the Federal courts, proceeded ui)on this theory. It declared that the

circuit courts should have original cognizance, concurrent with the

courts of the several States, of all suits of a civil nature, at common
law or in equity, involving a specified sum or value, where the suits

were between citizens of the State in which they were brouglit and

citizens of other States; and it provided that suits of that .char-

acter by citizens of the State in which they were brought might be

transferred, upon application of the defendants, made at the time of

entering their appearance, if accompanied with sufficient security

for subsequent proceedings in the Federal court. The validity of

this legislation is not open to serious question, and the provisions

adopted have been recognized and followed with scarcely an excep-

tion by the Federal and State courts since the establishment of the

government. IJut the limitation of the original jurisdiction of the

Federal court, and of the right of removal from a State court, to a

class of cases between citizens of dilTerrnt States involving a desig-

nated amount, and brought by or against resident citizens of the

State, was only a matter of legislative discretion. The Constitution

imjioses no limitation upon the class of cases involving controversies

between citizt'iis of different States, to whicli the judicial jiowcr of

the United States may be extended ; and Congress may, therefore,

lawfully i)rovide for bringing, at the option of either of the parties,

all sueli controversies within the jurisdiction of the Federal judiciary.

As we have had occasion to observe in previous cases, the provision

of tlie Constitution, extending the ju<liei;il power of the United States

to controv(!rsies Ix'twcen citizens of dillerent States, had its existence

in the impression that State attachments and State prejudices might

affect injurif)usly the regular administration of justice in the State

courts. It w;is originally supftosed tli;it aderpiate protection against

such influences was secured by allowing t<j the phiintilT :in election
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of courts before suit ; and, when the suit was brought in a State

court, a like election to the defendant afterwards, llailway Co. v.

Whitton, 13 Wall. 289. J>ut the experience of parties immediately

after the late war, which powerfully excited the people of different

States, and in many instances engendered bitter enmities, satisfied

Congress that further legislation was required fully to protect liti-

gants against influences of that character. It therefore provided, by
the act of March 2, 1867 (14 Stat. oo8), greater facilities for the

removal of cases involving controversies between citizens of different

States from a State court to a Federal court, when it appeared that

such influences existed. That act declared, that where a suit was
then pending, or should afterwards be brought in a7ii/ State court,

in which there was a controversy between a citizen of the State in

which the suit was brought and a citizen of another State, and the

matter in dispute exceeded the sum of $500, exclusive of costs, such

citizen of another State, whether plaintiff or defendant, upon making
and filing in the State court an affidavit that he had reason to believe,

and did believe, that from prejudice or local influence he would not

be able to obtain justice in the State court, might, at any time before

final hearing or trial of the suit, obtain a removal of the case into

the Circuit Court of the United States, upon petition for that pur-

pose, and the production of sufficient security for subsequent pro-

ceedings in the Federal court. This act covered every possible case

involving controversies between citizens of the State where the suit

was brought and citizens of other States, if the matter in dispute,

exclusive of costs, exceeded, the sura of $500. It mattered not

whether the suit was brought in a State court of limited or general

jurisdiction. The only test was, did it involve a controversy between
citizens of the State and citizens of other States ? and did the matter

in dispute exceed a specified amount? And a controversy was in-

volved in the sense of the statute whenever any property or claim

of the parties, capable of pecuniary estimation, was the subject of

the litigation, and was presented by the pleadings for judicial

determination.

With these provisions in force, we are clearly of opinion that the

State court of Louisiana erred in refusing to transfer the case to

the Circuit Court of the United States upon the application of the

plaintiff in error. If the Federal court had, by no previous act,

jurisdiction to pass upon and determine the controversj'' existing

between the parties in the parish court of Orleans, it was invested

with the necessary jurisdiction by this act itself so soon as the case

was transferred. In authorizing and requiring the transfer of cases

involving particular controversies from a State court to a Federal

court, the statute thereby clothed the latter court with all the

authority essential for the complete adjudication of the contro-

versies, even though it should be admitted that that court could not

have taken original cognizance of the cases. The language used in
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Smith r. Eines, cited from the 2a of Sumner's Reports, in support

of the position that such cases are only liable to removal from the

State to the Circuit Court as might have been brought before tlie

Circuit Court by original process, applied only to the law as it then

8U»ud. No case could then be transferred from a State court to a

Federal court, on account of the citizenship of the parties, which

could not originally have been brought in the Circuit Court.

But the admission supposed is not required in this case. The suit

in the parish court is not a proceeding to establish a will, but to

annul it as a muniment of title, and to limit the operation of the

decree admitting it to probate. It is, in all essential particulars, a

suit for eqiiitable relief,— to cancel an instrument alleged to be void,

and to restrain the enforcement of a decree alleged to have been

obUiined upon false and insufficient testimony. There are no separate

equity courts in Louisiana, and suits for special relief of the nature

here sought are not there designated suits in equity. But they are

none the less essentially such suits; and if by the law obtaining in

the State, customary or statutory, they can be maintained in a State

court, whatever designation that court may bear,' we think they may

be maintained by original process in a Federal court, where the par-

ties are, on the one side, citizens of Louisiana, and, on the other,

citizens of other States.

There are, it is true, in several decisions of this court, expressions

of opinion that the Federal courts have no jirobate jurisdiction, re-

ferring particularly to the establishment of wills ; and such is un-

doubtedly the case under the existing legislation of Congress. The

reason lit-s in the nature of the proceeding to probate a will as one

1/1 rem, which does not necessarily involve any controversy betv/cen

parties : indeed, in the majority of instances, no such controversy

exists. In its initiation all persons are cited to appear, whether of

tho State where the will is offered, or of other States. From its

nature, ami from the want of parties, or the fact that all the world

are parties, the proceeding is not within the designation of ca.ses at

law or in erpiity between parties of different States, of which the

Federal courts have concurrent jurisdiction with the State courts

under the Judiciary Act; but whenever a controversy in a suit be-

tween Hucli parties arises rcspeeting the validity or construction of a

will, or the enforcement of a decree admitting it to probate, there

IB no more reason why the Federal courts should not take jurisdic-

tion of the case than there is that they should not take jurisdiction

of any other controversy between the ])arties.

I'.ut, as already ob8crve<l, it is sullicient for the disposition of this

r:i«e that the statute of lHr»7, in atitliori/.ing a transfer of the cause

Uj the Federal court, does, in our judgment, by that fart, invest that

court with all needed jurisdiction to adjudicate finally and settle the

controversy involved.
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It follows from the views tlms exjji-essed tliat the judgment of the

Supreme Court of Louisiana must be reversed, with directions to

reverse the judgment of the parish court of Orleans, and to direct

a transfer of the cause from that court to the Circuit Court of the

United States, pursuant to the application of the appellant ; and it

is so ordered.^

-vK

TENNESSEE v. DAVIS.

100 United States, 257.

[See supra, p. 51.]

r^

1879.

BAKRON tr. B^B^XDE,

121 United StateClSS^ ^887^^ >^^

[Plaintiff in error was arrested in Iowa in a pfoceedftig befor^
f/^.justice of the peace for knowingly transacting a portion of the busiy^^^tX^

ness of the Chicago and Northwestern Railway Company within the r^ ju

State of Iowa when the company had no valid permit to do business J(>^''*'^^t:l

in the State of Iowa, as required by chapter 76 of the laws of the 21st yJ/^
General Assembly, approved April 6, 18G6. This statute required ',v/^*^

each foreign corporation desiring to transact business within tho^ ^^ fj

State to file with the Secretary of State a copy of its articles ofv^ / *

incorporation and receive a permit from such officer for the generalC^ .'V^

transaction of the business of the corporation, provided a penalty for^v'-'*^'^'^

any officer or agent of any foreign corporation when it had no suchT^^^^-^

'-Mr. Justice Bradley delivered a dissenting opinion, in which Mr. JosxiCEVtA "^^

SwAYNE concurred. CyS^'^
In Upshur County v. Rich, 135 U. S. 467 (1890), the question was Avhether an

(^
J

appeal from au assessment of taxes to a county court wliich was, by the State law,(i,A^

charged with administrative and not judicial functions in such matters, was a suit ^^
which could be removed to the Federal courts. Mr. Justice Braih.ev, delivering

the opinion of the court, after citing tlie above case and others, used this language :
—

" 'i'he principle to be deduced from these cases is, that a proceeding, not in a court

of justice, but carried on by executive officers in the exercise t)f their proper func-

tions, as in the valuation of property for the just distribution of taxes or assessments,

is purely administrative in its character, and cannot, in any just sense, be called a ' suit
'

;

and that an appeal in such a case, to a board of assessors or commissioners having no

judicial powers, and only authorized to determine questions of quantity, proportion,

and value, is not a suit ; but that such an appeal may become a suit, if made to a

court or tribunal having power to determine (juestions of law and fact, either with or

without a jury, and there are parties litigant to contest the case on the one side and

on the other."
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permit, and furtlier provided that any foreign corporation which

should remove any cause brought against it in any court of the

State to auy Federal court on the ground that such company was a

non-resident of the State, or a resident of any other Stato than that

of the adverse party, should thereupon forfeit, and render null and

void, any permit issued to such corporation to do business in the

State, it was charged that the railway company had no i)ermit, and

that it had neglected and refused to tile a copy of its articles and to

apply for a permit ; and that Barron, well knowing that the company

had no permit, did act as locomotive engineer for the transaction of

the business of the company within the State. After his arrest

Barron applied to the Supreme Court of the State for a writ of habeas

corpus to release him from confinement by Burnside as sheriff in

pursuance of said arrest, and asked that the statute above referred to

be held void as an attempt to interfere with the jurisdiction of the

Federal courts. The State Supreme Court sustained the validity of

the statute. Barron then sued out a writ of error from this court.]

Mk. Jlstick Blatchi-okl> delivered the opinion of the court.

It is apparent that the entire purpose of this statute is to deprive-

the foreign corporation ... of the right conferred upon it by the

Constitution and laws of the United States, to remove a suit from

the State court into the Federal court, either on the ground of diver-

sity of citizenship or of local prejudice. The statute is not separable

into parts. An athrmative provision requiring the filing by a foreign

corporation, with the Secretary of State, of a coi)y of its articles of

incorjMjration, and of an authority for the service of process upon a

designated officer or agent in the State, might not be an unreasonable

or objectionable re<piirement, if standing alone ;
but the manner in

wliich, in this statute, the provisions on those subjects are coupled

with the application for the permit, and with the stipulation referred

to, shows that the real and only object of the statute, and its sub-

stantial ])rovision, is the requirement of the stii)ulation not to remove

the suit into the Federal court.

In view oi these considerations, the case falls directly within the

decision of this court in Home Insurance Co. r. Morse, L'O Wall. 445.

In that ciuse, which was twice argued here, a statute of Wisconsin

j)rovided that it should not be lawful for any foreign fire insurance

company to transact any business in Wisconsin unless it should first

appoint an attorney in that State, on whom process could be served,

by filing a written instrument to that effect, containing an agreement

tliat tlie company would not remove a suit for trial into the Federal

court. The Home Insurance C'ompany, a New VorU corjioration,

filed the ai»|»oiiitment of an agent containing the following clause:

"Ami said (M^mpany agrees tliat suits commenced in the State courts

of Wisconsin shall not Ijo removed l)y the acts of said company into

the United States Circuit or Federal courts." A loss having occurred
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on a polrcy issued by the company, it was sued in a court of the

State. It filed its petition in proper form for the removal of the

suit into the Federal court. The State court refused to allow the re-

moval, and, after a trial, g'ave a judgment for the plaintiff, which

was alHrmed by the Su^jrenie Court of Wisconsin, The coujpany

brouglit the case into this court, which held these propositions

:

First, The agreement made by the company was not one which would

bind it, without reference to the statute ; second, The agreement

ac(}uired no validity from the statute. The general proposition was

maintained, that agreements in advance to oust the courts of jurisdic-

tion conferred by law ar« illegal and void, and that, while the right

to remove a suit might be waived, or its exercise omitted, in each

recurring case, a party could not bind himself in advance, by an

agreement which might be s[)eci{ically enforced, thus to forfeit his

rights at all times and on all occasions, whenever the case might be

presented.

In regard to the second question, the proposition laid down was,

that the jurisdiction of the Federal courts, under art. 3, § 2, of the

Constitution, depends upon and is regulated by the laws of the

United States ; that State legislation cannot confer jurisdiction upon

the Federal courts, nor limit or restrict the authority given to them

by Congress in pursuance of the Constitution ; and that a corporation

is a citizen of the State by which it is created, and in which its prin-

cipal place of business is situated, so far as its right to sue and be

sued in the Federal courts is concerned, and within the clause of the

Constitution extending the jurisdiction of the Federal courts to con-

troversies between citizens of different States. The conclusions of the

court were summed up thus : (1) The Constitution of the United

States secures to citizens of another State than that in wliich suit is

brought an absolute right to remove their cases into the Federal

court, upon compliance with the terms of the removal statute
; (2)

The statute of Wisconsin is an obstruction to this right, is repugnant

to the Constitution of the United States and the laws made in pur-

suance thereof, and is illegal and void
; (3) The agreement of the

insurance company derives no support from an unconstitutional

statute, and is void, as it would be had no such statute been passed.

For these reasons the judgment of the Supreme Court of Wisconsin

was reversed, and it was directed that the prayer of the petition for

removal should be granted.

The case of Doyle v. Continental Insurance Co., 94 U. S. 535, is

relied on by the defendant in error. In that case, this court said

that it had carefully reviewed its decision in Insurance Co, v. Morse,

and was satisfied with it. In referring to the second conclusion in

Insurance Co. v. IMorse, above recited, namely, that the statute of

Wisconsin was repugnant to the Constitution of the United States,

and was illegal and void, the court said, in Doyle v. Continental

Insurance Co., that it referred to that portion of the statute which
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required a stipulation not to transfer causes to the courts of the

United States. In that case, which arose under the same statute of

Wisconsin, the foreign insurance company had complied with the

statute, and had tiled an agreement not to reuiove suits into the Fed-

eral courts, and had received a license to do business in the State.

Afterwards, it removed into the Federal court a suit brought against

it in a State court of Wisconsin. The State authorities threatening

to revoke the license, tlie company tiled a bill in the Circuit Court of

the United States, praying for an injunction to restrain the revoking

of the license. A temporary injunction was granted. The defendant

demurred to the bill, the demurrer was overruled, a decree was

entered making the injunction perpetual, and the defendant a[)pealed

to this court. This court reversed the decree and dismissed the bill.

The point of the decision seems to have been, that, as the State had

granted the license, its officers would not be restrained by injunction,

by a court of the United States, from withdrawing it. All that there

is in the case beyond this, and all that is said in the opinion which

appears to be in conflict with the adjudication in Insurance Co. v.

Morse, must be regarded as not in judgment.

In both of the cases referred to, the foreign corporation had made

the agreement not to remove into the Federal court suits to be

brought against it in the State court. In the present case, no such

agreement has been made, but tlie locomotive engineer is arrested

for acting as such in the employment of the corporation, because it

has refused to stipulate that it will not remove into the Federal

court suits brouglit against it in the State court, as a condition of

obtaining a permit, an<l consecjuently has not obtained such permit.

Its right, equally with any individual citizen, to i-emove into the

Federal court, under the laws of the United States, such suits as are

mcnlioned in tlie third section of the Iowa statute, is too firmly

established by the decisions of this court to \m questioned at this

day; and the State of Iowa might as well pass a statute to deprive

an individual citizen of another State of his right to remove such

suits.

As tlie Iowa statute inakis the right to a ])tTmit dependent upon

the surrender by the foreign corporation of a jjrivilcgc secured to it

by the Constitution and laws of the United Stiites, the statute requir-

ing the permit must be held to be void.

The question as to the right of a State to impose npon a corporation

engaged in interstate commerce the duty of obtaining a permit from

the State, as a condition of its right to carry on such commerce, is a

qncHtion which it is not necessary to <leeide in tins case. In all the

cascH in which tliis court has considered the subject of the granting

by a Stiite to a foreign corporation <»f its consent to the transaction of

buhinesH in the State, it has \inil'orndy asserted that no conditinns

can U? imposed l»y the State; whi(d) are repugnant to the Constitution

and laws of tlie United States. La Fayett*- Ins. Co. v. French, 18
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How. 404, 407; Ducat r. Chicago, 10 Wall. 410, 415; Insurance Co.

V. Uov&v, L'O Wall. 445, 45G ; St. Clair v. Cox, lOG U. S. 350, 35G
;

Pliila. Fire Assn. v. New York, 119 U. S. 110, 120.

The judgment of the Suprevie Court of Iowa is reversed, and the

case is remanded to that court, vrith an instruction to enter a
judgment discharging the ^daintiff in error from custody.

d. By Habeas Corpus Proceedings.

WHITTEN V. TOMLINSOK

160 United States, 231. 1895.

This was a petition, filed March 26, 1895, in the Circuit Court of

the United States for the District of Connecticut, and addressed to

the Honorable William K. Townsend, the district judge, as a judge
of the Circuit Court, for a writ of habeas corpus to the sheriff of the

county of oSTew Haven in the State of Connecticut.

[The petition and return show that petitioner was detained in cus-

tody by the sheriff under commitment after having been brouglit from
INIassachusetts to Connecticut in consequence of extradition proceed-

ings on the application of the governor of the latter State.]

The petitioner moved to quash the return, as insufficient to justify

bis detention.

The Circuit Court, upon a heai-ing, denied the motion, and dis-

charged the writ of habeas .corpus, without prejudice to the riglit of

the petitioner to renew the motion ; and filed an opinion by the dis-

trict judge (67 Fed. Rep. 230) in which the grounds of decisions were
stated.

[Petitioner appealed from the decree of the Circuit Court.]

Mr. Justice Gray, after stating the case, delivered the opinion of

the court.

By the judicial system of the United States, established by Con-
gress under the power conferred upon it by the Constitution, the juris-

diction of the courts of the several States has not been controlled or
interfered with, except so far as necessary to secure the supremacy
of the Constitution, laws, and treaties of the United States.

With tliis end, three different methods have been provided by
statute for bringing before the courts of the United States proceed-
ings begun in the courts of the States.

First. From the earliest organization of the courts of the United
States, final judgments, whether in civil or in criminal cases, rendered
by the liighest court of a State in which a decisnin in the case could

be had, against a right specially set up or claimed under the Con-
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stitiition, laws, or troaties of the United States, may be re-examined

and reversed or affiimed by this court on writ of error. Acts of

September 24, 1789, c. 20, § 25, 1 Stat. 85; February 5. 18G7, c. 28,

§ 2. 14 Stat. 380; Kev. Stat. § 709; Martin v. Hunter, 1 Wheat. 304;

Cohens r. Virginia, 6 Wheat. 204. Such appeUate jurisdiction is

exitressly limited to cases in which the decision of the State court is

af^ainst the right claimed under the Constitution, laws, or treaties of

tlie United States, because, when the decision of that court is in

favor of such a right, no revision by this court is necessary to protect

the national government in the exercise of its rightful powers.

Gordon v. Caldcleugh, 3 Cranch, 208; ^Montgomery v. Hernandez,

12 Wlieat. 129 ;
Commonwealth Bank of Kentucky v. Gritiith, 14

Pet. 50, 58 ;
Missouri v. Andriano, 138 U. S. 490, 500, 501.

Second. By the Judiciary Act of 1789, the only other way of

transferring a case from a State court to a court of the United States

was under section 12, by removal into the Circuit Court of the United

States, before trial, of civil actions against aliens, or between citi-

zens of different States. 1 Stat. 79. Such right of removal for trial

has been regulated and extended to cases arising under the Constitu-

tion, laws, or treaties of the United States, by successive acts of

Congress, which need not be particularly referred to, inasmuch as

the present case is not one of such a removal.

Third. By section 14 of the old Judiciary Act, the courts of the

United States were authorized, in general terms, to issue writs of

hafirris corpus and other writs necessary for the exercise of their re-

spective jurisdictions; "provided that writs of Imlicas corpus shall

in no case extend to prisoners in jail, uidess when they are in custody

under or by color of the authority of the United States, or are com-

mitted for trial before some court of the same, or are necessary to be

brought into court to testify." 1 Stat. 81. Under that act, no writ

of hnlicas corpus, except tn/ ti-sfifirnndum, coidd be issued in the case

of a prisoner in jail under commitment by a court or magistrate of a

State. Ex parte Dorr, 3 How. 103; hi re Burrus, 13(5 U. S. 580, 593.

Bv subsefpient acts of Congress, however, the power of the courts

of the United States to issue writs of hahcos corpus of prisoners in

j;iil lias been extended to tin; case of any person in custody for an

aftt done or omitted in pursuance of a law of the United States, or

of an order or process of a court or judge thereof; or in custody in

violation of the* Constitution, or of a law or treaty of the United

States ; or who, being a subject or citizen of and domiciled in a for-

eign State, is in custody for an act done or omitted under any right

or exemption claimed under a foreign State, and depending upon

tlie law of jiations. Acts of March 2, 1833, c. 57, § 7, 4 Stat. 034

;

August 29, 1K42, P. 257,5 Stat. 539; February 5. 1807, c. 28, § 1,

H Stilt. 385 ; Kev. Stat. § 753.

By tlip existing HbiituU'S, this court and tl»e Circuit and Distiict

Courts, and any justice or judge thereof, have power to grant writs
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of habeas corpus for the purpose of inquiring into the cause of re-

straint of liberty of any prisoner in jail, who *• is in custody in

violation of the Constitution, or of a law or treaty of the United
States; " and "the court or justice or judge, to whom the application

is made, shall forthwith award a writ of habeas corpus, unless it ap-

pears from the petition itself that the party is not entitled thereto; "

and "shall proceed in a summary way to determine the facts of the

case, by hearing the testimony and arguments, and thereuison to

dispose of the party as law and justice may require." Rev. Stat.

§§ 751-755, 761.

The power thus granted to the courts and judges of the United
States clearly extends to prisoners held in custody, under the author-

ity of a State, in violation of the Constitution, laws, or treaties of

the United States. But in the exercise of this power the courts of

the United States are not bound to discharge by writ of habeas corjms

every such prisoner.

The principles which should govern their action in this matter
were stated, upon great consideration, in the leading case of Ex parte
Royall, 117 U. S. 241, and were repeated in one of the most recent

cases upon the subject, as follows :
—

" We cannot suppose that Congress intended to compel those courts,

by such means, to draw to themselves, in the first instance, the con-

trol of all criminal prosecutions commenced in State courts exercising
authority within the same territorial limits, where the accused claims
that he is held in custody in violation of the Constitution of the
United States. The injunction to hear the case summarily, and
thereupon ' to dispose of the party as law and justice require,' does
not deprive the court of discretion as to the time and mode in which
it will exert the powers conferred upon it. That discretion should
be exercised in the light of the relations existing, under our system
of government, between the judicial tribunals of the Union and of
the States, and in recognition of the fact that the public good re-

quires that those relations be not disturbed by unnecessary conflict

between courts equally bound to guard and protect rights secured by
the Constitution." "Where a person is in custody, under process
from a State court of original jurisdiction, for an alleged offence

against the laws of such State, and it is claimed that he is restrained
of his liberty in violation of the Constitution of the United States,

the Circuit Court has a discretion, whether it will discharge him,
upon habeas corpus, in advance of his trial in the court in which he
is indicted; that discretion, however, to be subordinated to any
special circumstances requiring immediate action. WIumi the State
court shall have finally acted upon the case, the Circuit Court has
still a discretion whether, under all the circumstances then existing,

the accused, if convicted, shall be put to his writ of error from the
highest court of the State, or whether it will proceed, by writ of
habeas corpus, summarily to determine whether the petitioner is re-
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strained of his liberty in violation of the Constitution of the United

States." Ex iHirte Koyall, 117 U. S. 241, 251-253; New York r.

Eno, 155 U. S. 89, 93-95.

In Ex parte Royall and in New York v. Eno, it was recognized that

in cases of urgency, such as those of prisoners in custody, by author-

ity of a State, for an act done or omitted to be done in pursuance of

a law of the United States, or of an order or process of a court of the

United States, or otherwise involving the authority and operations of

the general government, or its relations to foreign nations, the courts

of the United States should interpose by writ of habeas corpus.

Such an exceptional case was I?i re Neagle, 135 U. S. 1, in which a

deputy marshal of the United States, charged under the Constitution

and laws of the United States with the duty of guarding and protect-

ing a judge of a court of the United States, and of doing whatever

might be necessary for that purpose, even to the taking of human
life, was discharged on habeas corpus from custody under commit-

ment by a magistrate of a State on a charge of homicide committed

in the performance of that duty.

Such also was In re Loney, 134 U. S. 372, in which a person ar-

rested by order of a magistrate of a State, for ])erjury in testimony

given in the case of a contested congressional election, was dis-

charged on habeas corpus, because a charge of such perjury was within

the exclusive cognizance of the courts of the United States, and to

permit it to be prosecuted in the State courts would greatly impede

and embarrass the administration of justice in a national tribunal.

Such, again, was Wildenhus's Case, 120 U. S. 1, in which the ques-

tion was decided on habeas corpus whether an arrest, unddr author-

ity of a State, of one of the crew of a foreign merchant vessel, charged

with the commission of a crime on board of her while in a port within

tlie State, was contrary to the provisions of a treaty between the

United States and the country to which the vessel belonged.

Hut, except in such peculiar and urgent cases, the courts of the

United States will not discharge the prisoner by habeas >corp'us in

advance of a final dett-riiiination of his case in tlie courts of the

State; and, even after sucli tinal determination in those courts, will

generally leave the petitioner to the usual and orderly course of pro-

ceeding by writ of error from this court. Ex parte Koyall, 117 U. S.

241 ; Ex parte Fonda, 117 U. S. 510; In re Duncan, 139 U. S. I4i)

;

In re Wood, 140 U. S. 278; In re Jugiro, 140 U. S. 291; Cook v.

Hart, 140 U. S. 183 ; In re Fredericli, 119 U. S. 70; New York v.

Eno, 165 U. S. 89; Tepke v. Cronan, 155 U. S. loO; I5rr-(iiKinn

r. I'.ackor, 157 U. S. 055.

[TIm- Hufli(;iency of the petition and tlu' sliowing made thereunder

is dincussed.]

As to those proceedings, the (tpiuion (consistently with tlit- alli-ga-

tions of the petition, so far as anything upon the subject is distinctly

and un.-.jui vocally alleged therein) not only states, as uncontro-
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verted facts, that tlie petitioner was arrested in Massachusetts and

brought into Connecticut under a warrant of extradition issued by

the Governor of Massachusetts, upon a requisition of the Governor

of Connecticut, accompanied by a certified copy of the indictment,

and by an affidavit that the petitioner was a fugitive from justice;

but expressly says that it was not denied that the demand upon the

executive authority of Massachusetts, and his action thereon, were

proper in form.

A warrant of extradition of the governor of a State, issued upon
the requisition of the governor of another State, accompanied by a

copy of an indictment, is prima facie evidence, at least, that the ac-

cused had been indicted and was a fugitive from justice ; and, when
the court in which the indictment was found has jurisdiction of the

offence (which there is nothing in this case to impugn), is sufficient

to make it the duty of the courts of the United States to. decline in-

terposition by writ of habeas corpus, and to leave the question of the

lawfulness of the detention of the prisoner, in the State in which he

was indicted, to be inquired into and determined, in the first instance,

by the courts of the State, which are empowered and obliged, equrilly

with the courts of the United States, to recognize and uphold the

supremacy of the Constitution and laws of the United States. Robb
V. Connolly, 111 U. S. 621; Ex parte Reggel, 114 U. S. 642: Roberts

V. Reilly, 116 U. S. 80; Cook v. Hart, 146 U. S. 183; Pearce v. Texas,

155 U. S. 311.

[The return and mittimus are considered.]

There could be no better illustration than this case affords of the

wisdom, if not necessity, of the rule, established by the decisions of

this court, above cited, that a prisoner in custody under the authority

of a State should not, except in a case of peculiar urgency, be dis-

charged by a court or judge of the United States upon a writ of

habeas corpus, in advance of any proceedings in the courts of the

State to test the validity of his arrest and detention. To adopt a

different rule would unduly interfere with the exercise of the crimi-

nal jurisdiction of the several States, and with the performance by
this court of its appropriate duties.

Order affirmed.
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\> r
e. UrcMttsofJ^t^ral Judicial Power to State Courts or Officers.

>'"^ A^ * KOBERTSON v. BALDWIN.

^^ \^ 105 United States, 275. 1897.

^ [Petitioxkr Robertson and others, who were seamen on board an^'^ I
American vessel, " the Arago," escaped therefrom, and were arrested

^.-^ under the provisions of Rev. Stat. §§ 4590-4599, and taken before a

justice of the peace of the State of Oregon and by him committed to

the United States marshal to be returned to said vessel. Being

thereafter, and in pursuance of this return, detained on the vessel by

its officers, they refused to work, and at San Francisco were arrested

and brought before a commissioner of the United States charged

with such refusal, as a violation of Rev. Stat. § 4596. Being held to

answer for this offence, they sued out a writ of habeas corpus in

the District Court of the United States for the Northern District of

California, alleging that their arrest and return to the vessel in Oregon

were without authority because of the unconstitutionality of the statu-

tory provisions above referred to, and because the proceedings there-

under were before a justice of the peace of a State. The District Court

refused to discharge them under tlie writ, and they ai^jjealed to this

court. The facts of the case are more fully stated, and the portion

of the opinion relating to another question is given, infra, p. 891.]

Mh. Jir.sTicE Bkowx delivered the opinion of the court.

1. The first proposition, that Congress has no authority under the

Constitution to vest judicial power in the courts or judicial officers

of the several States, originated in an observation of Mr. Justice

Story in Martin v. Hunter's Lessee, I Wheat. 304, 330, to the effect

that " Congress cannot vest any portion of the judicial power of the

United States, except in courts ordained and established by itself,"

This was repeated in Houston v. Moore, 5 Wheat. 1, 27; and the

same general doctrine has received the approval of the courts of

several of the States. United States u. Lathrojt, 17 Jolms. 4; Ely

V. peck, 7 Conn. 239; United States r. Campbell, G Hall's Law
Jour. 113 [Ohio Com. Pleas]. These were all actions for pen-

alties, however, wherein the courts held to the familiar doctrine that

the courts of one sovereignty will not enforce the penal laws of

another. Huntington xk Attrill, 14G U. S. 657, 672. In Common-
wealth V. Feely, 1 Va. Cases, 325, it was held by the General C(»urt

of Virginia in 1813 that the State courts could not take jurisdiction

of an indictment for a crime committed against an act of Congress.

In Ex parte Knowles, 5 Cal. 300, it was also held that Congress

liad no power to confer jurisdiction upon the courts of a State to
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naturalize aliens, altliougli, if such power be recognized by the legis-

lature of a State, it may be exercised by the courts of such State of

competent jurisdiction.

In State v. Rutter, 12 Xiles' Register, 115,231, it was held in 1817,

by Judges Inland and Hanson of Maryland, that Congress had no

power to authorize justices of the peace to issue warrants for the ap-

prehension of offenders against the laws of the United States. A
directly contrary view, however, was taken by Judge Clieves of

South Carolina in Ex parte Rhodes, 12 Niles' Reg. 264.

The general principle announced by these cases is derived from the

third article of the Constitution, the first section of which declares

that "the judicial power of the United States shall be vested in one

Supreme Court, and in such inferior courts as the Congress may from

time to time ordain and establish," the judges of which courts "shall

hold their offices during good behavior," &c. ; and by the second

section, " the judicial power shall extend to all cases, in law and

equity, arising under this Constitution, the laws of the United States,

and treaties made, or which shall be made, under their authority
;

to all cases affecting ambassadors, other public ministers and consuls
;

to all cases of admiralty and maritime jurisdiction ; to controversies

to which the United States shall be a party ; to controversies be-

tween two or more States ; between a State and citizens of another

State ; between citizens of different States ; between citizens of the

same State claiming lands under grants of different States, and be-

tween a State or the citizens thereof, and foreign States, citizens, or

subjects."

The better opinion is that the second section was intended as a

constitutional definition of the judicial power (Chisholm v. Georgia,

2 Dall. 419, 475), which the Constitution intended to confine to courts

created by Congress ; in other words, that such power extends only

to the trial and determination of '"cases" in courts of record, and

that Congress is still at liberty to authorize the judicial officers of the

several States to exercise such power as is ordinarily given to officers

of courts not of record ; such, for instance, as the power to take affi-

davits, to arrest and commit for trial offenders against the laws of

the United States, to naturalize aliens, and to perform such other

duties as may be regarded as incidental to the judicial power rather

than a part of the judicial power itself. This was the yiew taken by

the Supreme Court of Alabama in Ex parte Gist, 26 Ala. 156,

wherein the authority of justices of the peace and other such officers

to arrest and commit for a violation of the criminal law of the

United States was held to be no part of the judicial power within

the third article of the Constitution. And in the case of Prigg v. Penn-

sylvania, 16 Pet. 539, it was said that, as to the authority conferred

on State magistrates to arrest fugitive slaves and deliver them to

their owners, under the act of February 12, 1793, while a difference

of opinion existed, and might still exist upon this point in different
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States, whether State magistrates were bound to act under it, no

doubt was entertained by this court that State magistrates might, if

they chose, exercise the authority, unless prohibited by State legis-

lation. See also Moore v. Illinois, 14 How. 13; In re Kaine, 14

How. 103.

We think the power of justices of the peace to arrest deserting

seamen and deliver them on board their vessel is not within the

definition of the "judicial power" as defined by the Constitution,

and may be lawfully conferred upon State ofticers. That the author-

ity is a most convenient one to intrust to such ofticers cannot be

denied, as seamen frequently leave their vessels in small places,

where there are no Federal judicial officers, and where a justice of

the peace may usually be found, with authority to issue warrants

under the State laws.

f. Conflicting Jurisdiction of Federal and State Courts.

RIGGS V. JOHNSON COUNTY.

6 Wallace, 166. 1867.

[A SUIT was brought by plaintiff against defendant in the Circuit

Court of the United States on bonds of defendant issued in aid of a

railroad, in pursuance of a State statute of Iowa which had been up-

held b}' the State courts at the time these bonds were tlnis issued.

(See Gel poke v. Dubuque, 1 Wall. 175, infra, p. 802.) Judgment
being rendered in plaintiff's favor against the county, and execution

having l^een returned unsatisfied, plaintiff applied to the same court

for the issuance of a writ of mandamus requiring the proper officers of

the county to levy a tax- to pay his judgment. The oih(M>rs set up as

a defence the fact that, after the rendition of the judgnu-nt and prior

to the application for the writ, they had been enjoined in a suit in

the courts of the State, brought by taxpayers of the county, from

levying such tax ; but it appears that this plaintiff was not a jiarty to

.such suit. Plaintiff's demurrer to this answer of the officers was

overruled and he sued out a writ of error to this court.]

Mr. Justice Clifford delivered the opinion of the court.

[It is pointed out at length that under the statutes of Iowa tho

proceeding by mandamus was a proper one in such case, ajid tlMTcfore

tliat it was proper in the Federal court under the provisions of the

acta of Congress (1 Stat, at Large, 93 and 27G ; 4 id. 'J74 ; 5 id. 409

and 789), providing that procedure in the Federal courts in actions at

law should conform to that provided for the State courts.]
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Regularity of the proceedings in tlie primary suit are not open to

inquiry, and it is conceded tliat tlie judgment was in regular form;
and if so, then the power of the Circuit Court to issue final process,

agreeably to the principles and usages of law, to enforce the judg-

ment, is uixleniable. Wayman v. Southard, 10 Wheat. 22; Bank of

the United States v. Halstead, id. 5G.

Authority of the Circuit Courts to issue process of any kind which
is necessary to the exercise of jurisdiction and agreeable to the prin-

ciples and usages of law, is beyond question, and the power so con-

ferred cannot be controlled either by the process of the State courts

or by any act of a State legislature. Such an attempt was made in

tlie early history of Federal jurisprudence, but it was wholly unsuc-

cessfuL McKim v. Voorhies, 7 Cranch, 281. Suit in that case was
ejectment and the verdict was for the plaintiff. Defeated in the

Circuit Court, the defendant went into the State court and obtained

an injunction staying all proceedings. Plaintiff applied for a writ of

h<(b('re fdcias jJossessionem, but the judges of the Circuit Court being

opposed in opinion whether the wait ought to issue, the puint was
certified to this court; and the decision was that the State court

had no jurisdiction to enjoin a judgment of the Circuit Court, and
the directions were that the writ of possession should issue. Prior

decisions of the court had determined that a Circuit Court could not

enjoin the proceedings in a State court, and any attempt of the kind

is forbidden by an act of Congress. Diggs et al. v. Wolcott, 4 Cranch,

179 ; 1 Stat, at Large, 335.

Repeated decisions of this court have also determined that State

laws, wliether general or enacted for the particular case, cannot in

any manner limit or affect the operation of the process or pro-

ceedings in the Federal courts. United States v. Peters, 5 Cranch,

136.

The Constitution itself becomes a mockery, say the court in that

case, if the State legislatures may at will annul the judgments of

the Federal courts, and the nation is deprived of the means of

enforcing its own laws by the instrumentality of its own tribunals.

Slocum V. jNIayberry, 2 Wheat. 9 ; Beers et al. v. Haughton,

9 Pet. 359.

Congress may adopt State laws for such a purpose directly, or con-

fide the authority to adopt them to the Federal courts ; but their whole
efficacy when adopted depends upon the enactments of Congress, and
they are neither controlled or controllable b}' any State regulation.

United States v. Peters, 5 Cranch, 13G ; Boyle v. Zacharie et al., 6 Pet.

658.

State courts are exempt from all interference by the Federal tri-

bunals, but they are destitute of all power to restrain either the pro-

cess or proceedings in the national courts. Duncan v. Darst ef a I.,

1 How. 306; Peck v. Jenness, 7 id. 625. Circuit Courts and State

courts act separably and independently of each other, and in their

50
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respective spheres of action the process issued by the one is as far

beyond the reach of the other, as if the line of division between

theju " w:is traced by hxndniarks and monuments visible to the

eye/' Ablemau v. Booth, 21 How. 510. Ajjpellate relations exist

in a class of cases between the State courts and this court, but there

are no such relations between the State courts and the Circuit

Courts.

Viewed in any light, therefore, it is obvious that the injunction of

a State court is inoperative to control, or in any manner to alTect, tlie

process or proceedings of a Circuit Court, not on account of any jiara-

mount jurisdiction in the latter courts, but because, in their sphere

of action, Circuit Courts are wholly independent of the State tribunals.

Based on that consideration, the settled rule is, that the remedy of a

party, whose propert}' is wrongfully attached under ])rocess issued

from a Circuit Court, if he wishes to pursue it in a State tribunal, is

trespass, and not replevin, as the sheriff cannot take the property out

of the j)ossession and custody of the marshal. Freeman r. Howe et

al., 24 id. 455; Buck v. Colbath, 3 Wall. 341. Suppose that to be

so, still the defendants insist that the writ was properly refused,

because the injunction was issued before the plaintilT's apitlication

was presented to the Circuit Court. Undoubtedly Circuit Courts and

State courts, in certain controversies between citizens of dilierent

States, are courts of concurrent and co-ordinate jurisdiction; and the

general rule is, that as between courts of concurrent jurisdiction, the

court that first obtains possession of the controversy, or of the prop-

erty in dis[)ute, must be allowed to dispose of it without interference

or interruption from the co-ordinate court. Such questions usually

arise in respect to property attached on mesne process, or j)ropert.y

seized upon execution ; and the general rule is, that where there are

two or UKjre tribunals eomi)etent to issue process to bind the goods of

a party, the goods shall be considered as eifectually bound by the

autliority of tlie process under which they wei-e first attax;hed or

seized. Payne v. Drewe, 4 East, 523.

Corresponding decisions have been made in this court, as in the

case of Hagan v. Lucas, 10 Pet. 400, where it was held tliat the n)ar-

slial could not seize jjrojjcrty jjreviously attached by the sluM-iir, and

held by liim or his agent, under valid process from a State court.

Rule laid down in the case of Taylor r. Carryl et al., 20 How. 51>5. is

to the same effect as understood by a majority of the court. Mallett

f. Dexter, 1 (/urtis C. C. 174.

Argument for the defeiulants is, that the rule established in those

and kindred cases controls the present controversy ; l)ut tlie court is

of a different opinion, for various reasons, in a(hlitioii to tlioso

already menti(jneil. I'nless it be held that th<f application of the

plaintiff for the writ is a iww suit, it is (piite clear tliat the proposi-

tion is wholly untenable. Theory of the plaintiff is, tliat tlin writ of

mandamus, in a case like the jircsent, is a writ in aid of juristlirtiou
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\vliich has previously attaclicd, and that, in such cases, it is a pro-

cess ancillary to the judgment, and is the proper substitute for the

ordinary process of execution, to enforce the payment of the same, as

provided in the contract. Grant that such is the nature and character

of the writ, as applied in such a case, and it is clear that the proposi-

tion of the defendants must utterly fail, as in that view there can be

no conflict of jurisdiction, because it has already appeared that a

State court cannot enjoin the process or proceedings of a Circuit

Court.

Complete jurisdiction of the case, which resulted in tlie judgment,

is conceded ; and if it be true that the writ of mandamus is a remedy

ancillary to the judgment, and is the proper process to enforce the

payment of the same, then there is an end of the argument, as it can-

not be contended that a State court can enjoin any such process of a

Federal court. When issued by a Federal court, the writ of man-
damus is never a prerogative writ. Kentucky v. Dennison, 24 How.
97. Outside of this district no Circuit Court can issue it at all in the

exercise of original jurisdiction.

Power of the Circuit Courts in the several States to issue the writ

of mandamus is confined exclusively to those cases in which it may
be necessary to the exercise of their jurisdiction. Express determi-

nation of this court is, that it can only be issued by those courts in

cases where the jurisdiction already/ exists, and not where it is to be

acquired by means of the writ. Kendall v. United States, 12 Pet.

615-627 ; McClung v. Silliman, 6 Wheat. 601 ; Mclntire v. Wood,

7 Cranch, 506.

Proposition of the defendants proves too much ; for if it be correct,

the Circuit Courts in the several States cannot issue the writ in any

case. Such a proposition finds no support in the language of the

Judiciary Act, or in the decisions of this court. Twice this court

has affirmed the ruling of the Circuit Court in granting the writ in

analogous cases, and once or more this court has reversed the ruling

of the Circuit Court in refusing the writ, and remanded the cause,

with directions that it should be issued. Knox County v. Aspinwall

et al., 24 How. 385 ; Von Hoffman v. Quincy, 4 Wall. 554 ; Super-

visors V. United States, id. 446. Learned courts in the States have

advanced the same views, and it does not appear that there is any

contrariety of decision. Thomas v. Allegheny County, 32 Penn. St.

225 ; Hamilton v. Pittsburg, 34 id. 509 ; Armstrong v. Allegheny,

37 id. 279 ; Graham et al. v. Maddox et al., 6 Am. Law Reg.

620; Carroll v. Board of Police, 28 Miss. 38; Moses on Man-
damus, 126.

Tested by all these considerations, our conclusion is, that the prop-

ositions of the defendants cannot be sustained, and that the Circuit

Courts in the several States may issue the writ of mandamus in a

proper case, where it is necessary to the exercise of their respective

jurisdictions, agreeably to the principles and usages of law. Where
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such an exigency arises, they may issue it; but when so employed, it

is neither a prerogative writ nor a new suit, in the jurisdictional

sense. On the contrary, it is a proceeding ancillary to the judgment

which gives the jurisdiction, and when issued, becomes a substitute

for the ordinary process of execution to enforce the payment of the

same, as provided in the contract. Kentucky /•. Dennison, 24 How.
97.

Next suggestion of the defendants is, that if the writ is issued, and

tliey sliould obey its commands, they may be exposed to a suit for

damages or to attachment for contempt, and imprisonment. Xo such

apprehensions are entertained by the court, as all experience shows

that the State courts at all times have readily acquiesced in the

judgments of this court in all cases confided to its determination

under the Constitution and laws of Congress. Guided by the experi-

ence of the past, our just expectations of the future are that the

same just views will prevail. Should it be otherwise, however, the

defendants will find the most ample means of protection at hand.

Proper course for them to pursue, in case they are sued for damages,

is to plead the commands of the writ in bar of the suit; and if their

defence is overruled, and judgment is rendered against them, a writ

of error will lie to the judgment, under the twenty-fifth section of

the Judiciary Act.

Remedy in case of imprisonment is a very plain one, under the

seventh section of the act of the second of IMarch, 1833, entitled An
Act further to provide for the collection of the duties on imports.

Prisoners in jail or confinement for any act done or omitted to be

done in pursuance of a law of the United States, or any order, pro-

cess, or decree of any judge or court thereof, may apply to either of

the justices of the Supreme, or a judge of any District Court of the

United States for the writ of hoheas co7'j)us, and they are severally

authorized to grant it, in addition to the authority otherwise con-

ferred by law. 4 Stat, at Large, G34.

Under any such circumstances, the wisdom of Congress luas ])ro-

vided the means of protection to all persons smnl or imjirisoned for

any act done or omitted to be done in pursuance of a law of the

United States, or any order, process, or decree of any Federal judge

or court of competent jurisdiction.

Jiuh/wfut rrrersiil, and the ranao rcmoiuhd iritli dirci-tloiin to

sustain the demwrrr and for fnrtJur jirocrcdiiifjs in nnifonniti/

to the opinion of the court.

^

' .Mu. JUHTICK Mii.i.KU (Itliverol ji disHcntiii;,' o|)iuiuii, in which Mil. t'liiKF

JfSTicK CuAHK ami .Ma. Justice Guiku coucurred.
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Section III.— The Law administered.

a. Folloioing the Law of the State.

GREEN V. NEAL'S LESSEE.

6 Peters, 291 ; 10 Curtis, 119. 1832.

M'Lean, J., delivered the opinion of the court.

This writ of error is prosecuted to reverse a judgment of the Cir-

cuit Court for West Tennessee. An action of ejectment was prose-

cuted by Neal in that court, to recover the possession of six hundred

and forty acres of land The issue was joined, and at the trial the

defendant relied upon the statute of limitations, and prayed certain

instructions of the court to the jury. Instructions were given, as

stated in the following bill of exceptions.

" In the trial, the plaintiff introduced in evidence a grant from the

State of North Carolina, dated , to Willoughby Williams,

for the land in controversy, and deduced a regular chain of convey-

ances to plaintiff's lessor, and proved defendant in possession of tlie

land in question at the time suit was brought; defendant introduced

a deed from Andrew Jackson to Edward Dillon, and proved that

defendant held by a lease from Dillon; and also in support of Dil-

lon's title, introduced evidence tending to prove that persons claim-

ing under and for Dillon, had been more than seven years in

possession of the premises in dispute, adverse to the plaintiffs; upon

which the court charged the jury that, according to the present state

of decision in the Supreme Court of the United States, they could

not charge that defendant's title was made good by the statute of

limitations."
'

The decision of the point raised by the bill of exceptions in this

case is one of great importance, both as it respects the amount of

property which may be affected by it, and the principle which it

involves.

In the case of Patton's Lessee v. Easton, 1 Wheat. 476, which was

brought to this court by writ of error in 1816, the same question,

which was raised by the bill of exceptions, was then decided. But

it is contended that, under the peculiar circumstances of the case

now before the court, they ought not to feel themselves bound by

their former decision. This court, in the case of Powell's Lessee

V. Harman, 2 Pet. 241, gave another decision, under the authority

of the one just named ; but the question was not argued before the

court.
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The question involves, in the first place, the construction of the

statutes of limitations, passed in 1715 and in 1707. The former

was adopted by the State of Tennessee, from North Carolina; the

third section of which provides, "that no person or persons, or their

heirs, which hereafter shall have any right or title to any lands,

tenements, or hereditaments, shall thereunto enter or make claim,

but within seven years after his, her, or their right or title shall

descend or accrue; and in default thereof, such person or persons

so not entering or making default, shall be utterly excluded and dis-

abled from any entry or claim thereafter to be made." The fourth

section provides, after enumerating certain disabilities, and the time

within which suit must be brought, after they shall cease, that

"all possessions held witliout suing such claim as aforesaid, shall

be a perpetual bar against all and all manner of persons whatever,

that the expectation of heirs may not, in a short time, leave much
land unpossessed, and titles so perplexed that no man will know
from whom to take or bu}- land."

In the year 1797, the legislature, in order to settle the ''true

construction of the existing laws respecting seven years' posses-

sion," enact "that in all cases, wherever an}' person or persons shall

have had seven years' peaceable possession of any land, by virtue of

a grant or deed of conveyance founded upon a grant, and no legal

claim by suit in law, by sucli, set u|) to said land, within the above

term, that then, and in tliat case, the person or persons so holding

possession as aforesaid, shall be entitled to hold possession in jiref-

erence to all other claimants, such quantity of land as shnll be speci-

fied in liis, her, or tlicir said grant or deed of conveyance, founded

on a grant as aforesaid."

This act further provides that those who neglect, for the term of

seven years, to assert tlieir claim, shall be barred.

This court, in the conclusion of their opinion in the case of Pat-

ton's Lessee v. Easton, 1 Wlieat. 4S1, say, "Tliis question, too, lias

at length been decided in the Supreme Court of the State. Subse-

quent to the division of opinion on this question in the Circuit Court,

two cases have brcn docidcd in tlie Supreme Court for the State of

Tennessee, wliich have settled the construction of the act of 17!>7.

It lias l)epn decided, tliat a jjossession of seven years is a bar only

when held ' under a grant, or a deed founded on a grant.' The deed

must be connected witli the grant. Tliis court concurs in that

opinion. A deed r-annot be ' founded on a grant,' which gives a title

not <lerived in law or equity frcMii that grant; and the words,
' fotinded on a grant,' are too im])ortant to be discarded."

The two decided cases, to which reference is mrule above, are

Tiillard v. F^Uiott. and Doiitjlass ?>. T'dedsoc's TTeirs. These cases

wen* decided in thn year l.Sl."»; and this cotiit considered that they
HPttled the construction of the statute of 17'.»7. l'>iit it is Jiow made
to ajip'-ar that these decisions were made under such circumstances
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that they were never considered, in the State of Tennessee, as fully

settling the construction of the act.

In the case of Lillard v. Elliott, it seems but two judges concurred

on the point, the court being composed of four; and, in the case of

Weatherhead v. Bledsoe, 2 Overton, 352, there was great contrariety

of opinion among the judges, on the point of either legal or equi-

table connection. The question was frequently raised before the

Supreme Court of Tennessee; but the construction of the two statutes

of limitations was never considered as tiually settled until 1.S25,

when the case of Gray and Reeder v. Darby's Lessee, Mart. & Yerg.

396, was decided.

In this cause, an elaborate review of the cases which had arisen

under the statute is taken, and the construction of both statutes was

given, that it is not necessary, to entitle an individual to the bene-

fits of the statutes, that he should show a connected title, either

legal or equitable. That if he prove an adverse possession of seven

years under a deed, before suit is brought, and show that the land

has been granted, he brings himself within the statutes.

Since this decision, the law has been considered as settled in Ten-

nessee; and there has been so general an acquiescence in all the

courts of the State, that the point is not now raised or discussed.

This construction has become a rule of property in the State, and

numerous suits involving title have been settled by it.

Had this been the settled construction of these statutes when the

decision was made by this court, in the case of Patton's Lessee v.

Easton, there can be no doubt that that opinion would have con-

formed to it. But the question is now raised, whether this court

will adhere to its own decision, made under the circumstances

stated, or yield to that of the judicial tribunals of Tennessee. This

point has never before been directly decided by this court, on a

question of general importance. The cases are numerous where the

court have adopted the constructions given to the statute of a State

by- its supreme judicial tribunal; but it has never been decided that

this court will overrule their own adjudication, establishing an im-

portant rule of property, where it has been founded on the construc-

tion of a statute made in conformity to the decisions of the State at

the time, so as to conform to a different construction adopted after-

wards by the State.

This is a question of grave import, and should be approached with

great deliberation. It is deeply interesting in every point of view

in which it may be considered. As a rule of property it is impor-

tant; and equally so, as it regards the system under which the

powers of this tribunal are exercised.

It may be proper to examine in what light the decisions of the

State courts, in giving a construction to their own statutes, have been

considered by this court.

In the case of M'Keen v. Delancy's Lessee, reported in 5 C ranch,



9:1 TUE JUDICIAL DEPARTMENT. [CHAP. VI.lyi:

22, tins court held, that the acknowledgmeut of a deed before a jus-

tice of the Supreme Court, under a statute which required the

acknowledgment to be made before a justice of the peace, having

been long practised in Pennsylvania, and sanctioned by her tribunals,

must be considered as within the statute.

The Chief Justice, in giving the opinion of the court in the case of

Bodley I'. Taylor, 5 Cranch, 221, says, in reference to the jurisdic-

tion of a court of equity; "Had tliis been a case of the first imi)res-

sion, some contrariety of opinion would, perhaps, hava existed on

til is point. But it has been suthciently shown, that the practice of

resorting to a court of chancery, in order to set up an equitable

against the legal title, received in its origin the sanction of the Court

ot Appeals, while Kentucky remained a part of Virginia, and has

been so confirmed by an uninterrupted series of decisions, as to be

incorporated into their system, and to be taken into view in the

consideration of every title to lands in that country. Such a prin-

ciple cannot now be shaken.'"

In the case of Taylor v. Brown, 5 Cranch, 255, the court say, in

reference to their decision in the case of Bodley v. Taylor: "This

opinion is still thought perfectly correct in itself. Its application

to particular cases, and indeed its being considered as a rule of de-

cision on Kentucky titles, will depend very much on the decisions

of that country. For, in questions respecting title to real estate,

especially, the same rule ought certainly to prevail in both courts."

This court, in laying down tlie requisites of a valid entry, in tlie

case of Massie v. Watts, G Cranch, 1G5, say: "These ])rinciples have

been laid down by the courts, and must be considered as expositions

of the statute. A great proportion of the landed property of the

country depends on adhering to them."

In Cranch, *)8, the court say, that " in cases depending on the

statute of a State, and more especially in those respecting titles to

lands, tlip Federal courts adopt the construction of the State, where

that construction is settled and can be ascertained. And in 5

Wlieat. 270. it is stated, that "the Supreme Court uniformly acts

undi'r a desire to conform its decisions to those of the State courts,

on their local laws."

The Supreme Court holds in the highest respect decisions of State

courts \i])on local laws forming rules of property. 2 Wheat. 31G.

In construing local statutes respecting real ]»ro])erty, the courts

of the irnif)n are governed by the decisions of tlic State tribunals.

G Wheat. 110. The court say, in the case of Klmendorf v. Taylor rt

a!., 10 Wiicat. 152, "tliatthe coiirts of the United States, in cases d(!-

pfiiding on the laws of a particular State, will, in general, adoi)t the

construction which the courts of the State have given to tliose laws."

"Tliis course is ftmnded upon the i)rinci])le, supposed to be univer-

sally recoKnizod, that the judicial department of every governmrnt,

wh*-n' such dej)artmcnt exists, is the appropriate organ for constru-

ing the legislative acts of that government."
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In 7 Wheat. 361, the court again declare, that "the statute laws of

the States must furnish the rule of decision to the Federal courts,

as far as they eonii)ort with the Constitution of the United States, in

all cases arising within the respective States; and a fixed and re-

ceived construction of their respective statute laws, in their own
conrts, makes a part of such statute law. The court again say, in

12 Wheat. 153, "that this court adopts the local law of real property,

as ascertained by the decisions of the State courts, whether these

decisions are grounded on the construction of the statutes of the

State, or form a part of the unwritten law of the State, which has

become a fixed rule of property."

Quotations might be multiplied, but the above will show that this

court have uniformly adopted the decisions of the State tribunals

respectively, in the construction of their statutes. That this has

been done as a matter of principle, in all cases where the decision

of a State court has become a rule of property.

In a great majority of the causes brought before the Federal tribu-

nals, they are called to enforce the laws of the States. The rights

of parties are determined under those laws, and it would be a

strange perversion of principle, if the judicial exposition of those

laws, by the State tribunals, should be disregarded. These expo-

sitions constitute the law, and fix the rule of property. Eights are

acquired under this rule, and it regulates all the transactions which

come within its scope.

It is admitted in the argument, t^at this court, in giving a con-

struction to a local law, will be influenced by the decisions of the

local tribunals; but, it is contended, that when such a construction

shall be given in conformity to those decisions, it must be considered

final. That if the State shall change the rule, it does not comport

either with the consistency or dignity of this tribunal to adopt the

change. Such a course, it is insisted, would recognize in the State

courts a power to revise the decisions of this court, and fix the rule

of property differently from its solemn adjudications. That the

Federal court, when sitting within a State, is the court of that State,

being so constituted by the Constitution and laws of the Union ; and

as such, has an equal right with the State courts to fix the construc-

tion of the local law.

On all questions arising under the Constitution and laws of the

Union, this court may exercise a revising power, and its decisions

are final and obligatory on all other judicial tribunals, State as well

as Federal. A State tribunal has a right to examine any such ques-

tions and to determine them, but its decision must conform to that

of the Supreme Court, or the corrective power maj' be exercised.

BuL the case is very different where a question arises under a local

law. The decision of this question, by the highest judicial tribunal

of a State, should be considered as final by this court; not because

the State tribunal, in such a case, has any power to bind this court

;
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but because, in the language of the court, in the case of Shelby ef al.

V. Guy, 11 Wheat. 361, "a fixed and received construction by a State,

in its own courts, makes a part of the statute law."

The same reason which influences this court to adopt the construc-

tion given to the local law, iu the first instance, is not less strong

in favor of following it in the second, if the State trilnnials should

change the construction. A reference is here made, not to a single

adjudication, but to a series of decisions which shall settle the rule.

Are not the injurious effects on the interests of the citizens of a State

as great in refusing to adopt the change of construction, as in refus-

ing to adopt the tirst construction ? A refusal in the one case as

well as in the other has the effect to establish, iu the State, two
rules of property.

Would not a change in the construction of a law of the United
States, by this tribunal, be obligatory on the State courts ? The
statute, as last expounded, would be the law of the Union; and why
may not the same effect be given to the last exposition of a local

law by the State court ? The exposition forms a part of the local

law, and is binding on all the people of the State, and its inferior

judicial tribunals. It is emphatically the law of the State, which

the Federal court, while sitting within the State, and this court,

when a case is brought before them, are called to enforce. If the

rule as settled should prove inconvenient or injurious to the public

interests, the legislature of the State may modify the law or

rej)eal it.

If the construction of the highest judicial tribunal of a State form

a part of its statute law, as much as an enactment by the legislature,

how can this court make a distinction between them ? There could

be no hesitation in so modifying our decisions as to conform to any

legislative alteration in a statute; and why should not tlie same rule

apply where the judicial branch of the State government, in the

exercise of its acknowledged functions, should, by construction,

give a different effect to a statute, from what had at first been given

to it. The charge of inconsistency miglit be made witli more force

and propriety against the Federal tribunals for a disregard of thi.s

nile, than by conforming to it. Tliey profess to be bound by the

local law; and yet they reject the exjiosition of that law which forms

a part of it. It is no answer to this objection that a different expo-

sition was formerly given to the act which was adopted )>y the

Federal court. The inquiry is, what is the settled law of thi- State

at the time the decision is made. This constitutes the rule of

property within the State, V>y which the rights of litigant jiarties

mti.st be detfrmined.

As tlie Federal tribunals profess to be governed by this rule, they

can never act inconsistently by enforcing it. If they change their

rleciRion, it is because the rule on which that decision was founded

has been changed.
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The case under consideration illustrates the propriety and neces-

sity of this rule. It is now the settled law of Tennessee that an

adverse possession of seven years, under a deed for land that has

been granted, will give a valid title. But by the decision of this

court such a possession, under such evidence of right, will not give

a valid title. In addition to the above requisites, this court have

decided that the tenant must connect his deed with a grant. It

therefore follows that the occupant whose title is protected under the

statutes before a State tribunal, is unprotected by them before the

Federal court. The plaintiff in ejectment, after being defeated in

his action before a State court, on the above construction, to insure

success has only to bring an action in the Federal court. This may

be easily done by a change of his residence, or a bona fide convey-

ance of the land.

Here is a judicial conflict arising from two rules of property in

the same State, and the consequences are not only deeply injurious

to the citizens of the State, but calculated to engender the most last-

ing discontents. It is therefore essential to the interests of the

country, and to the harmony of the judicial action of the Federal

and State governments, that there should be but one rule of prop-

erty in a State.

In several of the States, the English statute of limitations has

been adopted with various modifications ; but in the saving clause,

the expression " beyond the seas " is retained. These words in

some of the States are construed to mean "out of the State," and

in others a literal construction has been given to them.

In the case of Murray's Lessee v. Baker et aL, 3 Wheat. n41, this

court decided that the expressions "beyond seas," and "out of the

State," are analogous, and are to have the same construction. But
suppose the same question should be brought before this court from

a State where the construction of the same words had been long

settled to mean literally beyond seas, would not this court conform

to it ? And might not the same arguments be used in such a case,

as are now urged against conforming to the local construction of the

law of Tennessee. Apparent inconsistencies in the construction of

the statute laws of the States may be expected to arise from the

organization of our judicial systems ; but an adherence by the Federal

courts to the exposition of the local law, as given by the courts of

the State, will greatly tend to preserve harmony in the exercise of

the judicial power, in the State and Federal tribunals. This rule is

not only recommended by strong considerations of propriety, growing
out of our system of jurisprudence, but it is sustained by principle

and authority.

As it appears to this court that the construction of the statutes of

limitations is now well settled, differently from what was supposed
to be the rule at the time this court decided the case of Patton's

Lessee v. Easton, 1 Wheat. 476, and the case of Powell's Lessee v.
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Harman, 2 Pet. 241; and as the iustructious of the Circuit Court

were governed by these decisions, and not by the settled law of the

State; the judgment must be reversed, and the cause remanded for

further proceedings.

Baldwin, J., dissented.^

SWIFT V. TYSOX.

16 Peters, 1; 14 Curtis, 1G6. 1842.

Story, J., delivered the opinion of the court.

This cause comes before us from the Circuit Court of the Southern

District of New York, upon a certificate of division of the judges of

that court.

The action was brought by the plaintiff, Swift, as indorsee, against

the defendant, Tyson, as acceptor, upon a bill of exchange dated at

Portland, Maine, on the 1st day of May, 1836, for the sum of

Sl,54»».30, payable six months after date and grace, drawn by one

>.'athaniel Norton and one Jairus S. Keith upon and accepted by

Tyson, at the city of New York, in favor of the order of Nathaniel

Norton, and by Norton indorsed to the plaintiff. The bill was dis-

honored at maturity.

At the trial, the acceptance and indorsement of the bill were

admitted, and the plaintiff tliere rested his case. The defendant

then introduced in evidence the answer of Swift to a bill of discovery,

by which it appeared that Swift took the bill before it became due,

in payment of a promissory note due to him by Norton and Keith;

that he understood that the bill was accepted in ]iart paymeiit of

some lands sold by Norton to a company in New York; that Swift

was a bona fide holder of the bill, not having any notice of any-

thing in the sale or title to the lands, or otherwise, impeaching the

transaction, and with the full belief that the bill was justly due.

The particular circumstances are fully set forth in the answer in

the record; but it does not seem necessary further to state them.

1 In TowssENH r. Tonn. 91 V. S. 452 (1875), which iuvolvcd the vali<lity ».f a

morfRaRC, for advances to he made, Mil. Jistice Hi nt, delivering tlie opinion of tlie

court, iis«'H this lanjjnape :
—

•' The f|no«tion di-jjondx upon tho recording acts of the St.-ite of Connecticnt ; and

we are hound to follow the decisions of the courts of the State in tiieir construction

of those acts, if there has heen a uniform course of decisions respecting them." . . .

[After staling the result of the Connecticnt cases on the ([ue^lion, and also that in

Other States a contrary principle has heen recognized, the court continues: —

]

" Wc should he quite willing to give the appellant the heneflt of this principle to

tho extent of his advances ; hut tlie contrary rule seems to he so well settled in

Connecticut that we are not at liberty to do so. The decree ))elow vacating and cnn-

ceiliog the appellant's mortgage, being iu conformity with tliat rule, is affirmed."
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The defendant then offered to prove that the bill was accepted by

the defendant as part consideration for the purchase of certain

lands in the State of Maine, which Norton and Keith represented

themselves to be the owners of, and also represented to be of great

value, and contracted to convey a good title thereto; and that the

representations were in every respect fraudulent and false, and

Norton and Keith had no title to the lands, and that the same were

of little or no value. The plaintiff objected to the admission of such

testimony, or of any testimony, as against him, impeaching or show-

ing a failure of the consideration on which the bill was accepted,

under the facts admitted by the defendant, and those proved by him,

by reading the answer of the plaintiff to the bill of discovery. The
judges of the Circuit Court thereupon divided in opinion upon the

following point or question of law : Whether, under the facts last

mentioned, the defendant was entitled to the same defence to the

action, as if the suit was between the original parties to the bill,

that is to say, Norton, or Norton and Keith, and the defendant; and
whether the evidence so offered was admissible as against the plain-

tiff in the action. And this is the question certified to us for our

decision.

There is no doubt that a bona fide holder of a negotiable instru-

ment for a valuable consideration, without any notice of facts which
impeach its validity as between the antecedent parties, if he takes it

under an indorsement made before the same becomes due, holds the

title unaffected by these facts, and may recover thereon, although,

as between the antecedent parties, the transaction may be without

any legal validity. This is a doctrine so long and so well estab-

lished, and so essential to the security of negotiable paper, that it

is laid up among the fundamentals of the law, and requires no
authority or reasoning to be now brought in its support. As little

doubt is there, that the holder of any negotiable paper, before it

is due, is not bound to prove that he is a bona fide holder for a

valuable consideration, without notice; for the law will presume
that, in the absence of all rebutting proofs, and therefore it is in-

cumbent upon the defendant to establish by way of defence satisfac-

tory proofs of the contrary, and thus to overcome the />r//«flr facie

title of the plaintiff.

In the present case, the plaintiff is a bona fide holder without notice

for what the law deems a good and valid consideration, that is, for

a pre-existing debt; and the only real question in the cause is,

whether, under the circumstances of the present case, such a pre-

existing debt constitutes a valuable consideration in the sense of

the general rule applicable to negotiable instruments. We say,

under the circumstances of the present case, for the acceptance hav-

ing been made in New York, the argument on belialf of the defend-

ant is, that the contract is to be treated as a New York contract.

and therefore to be governed by the laws of New York, as expounded
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by its courts, as well upon general principles, as by the express pro-

visions of the 34th section of the Jmlioiary Act of 17S9. c. 20. And

then it is further contended that, by the law of New York, as thus

.'(1 by its courts, a pre-existing debt does not constitute, in

>e of the general rule, a valuable consideration applicable

to negotiable instruments.

[Cases m the New York courts are cited as tending to show that

one who takes negotiable paper for a pre-existing debt does not hold

it free from equities existing between the original parties.]

But, admitting the doctrine to be fully settled in Xew York, it

remains to be considered whether it is obligatory upon this court, if

it differs from the principles established in the general commercial

law. It is observable that the courts of New York do not found

their decisions ujjou this i»oint upon any local statute or positive, fixed

or ancient local usage; but they deduce the doctrine from the general

principles of commercial law. It is, however, contended that the

34th section of the Judiciary Act of 1780, c. 20, furnishes a rule

obligatory upon this court to follow the decisions of the State tribu-

nals in ail ca.ses to which they apply. That section i)rovides "that

the laws of the several States, except where the Constitution, trea-

ties, or statutes of the United States shall otherwise require or i)ro-

vide, shall be regarded as rules of decision in trials at common law

in the courts of the United States, in cases where they apply." In

order to maintain the argument, it is essential, therefore, to hold

that the wor<l "laws," in this section, includes within the scope of

its meaning the decisions of the local tribunals. In the ordinary

u.se of langiiage, it will hardly be contended that the decisions of

courts constitute laws. They are, at most, only evidence of what

the laws are, and are not of themselves laws. They are often re-

examined, reversed, and qualified by the courts thcn.selves, when-

ever they are fmind to be either defective, or ill-founded or otherwise

incorrect. The laws of a State are more usually understood to mean

tlie rule» and enactments promulgated by the legislative authority

thereof, or long-established local customs having the force of laws.

In all the various cases, which have hitherto come before us for

decision, this co\nt have uniformly supposed that the true interpre-

tatif.n of the .'Vlth section limited its ai>plication to State laws

strirtly local, tliat is to say, to the i)Ositivf statutes of the State,

and the construction thereof adopted by the local tribunals, and to

rif?ht8 and titles to things having a i)ermanent locality, such as the

rights an<l titles to real estate, and other matters immovable and

intnitc-rritorial in their nature and character. It never has been

8upiK)Hed by us that the section did apply, or was designed to ajiidy,

to questions of a more general nature, not at all (lejjendent upon local

statutes or local usages of a fixed and permanent oi)erat ion, as, for

example, to the construction of ordinary contracts or oilier written

instruments, and especially to questions of general commercial law.
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where tlie State tribunals are called upon to perform the like func-

tions as ourselves, that is, to ascertain, upon general reasoning and

legal analogies, what is the true exposition of the contract or in-

strument, or what is the just rule furnished by the principles of

commercial law to govern the case. And we have not now the slight-

est dihieulty in holding that this section, upon its true intendment

and construction, is strictly limited to local statutes and local

usages of the character before stated, and does not extend to con-

tracts and other instruments of a commercial nature, the true inter-

pretation and effect whereof are to be sought, not in the decisions of

the local tribunals, but in the general principles and doctrines of

commercial jurisprudence. - Undoubtedly, the decisions of the local

tribunals upon such subjects are entitled to, and will receive, the

most deliberate attention and respect of this court; but they cannot

furnish positive rules, or conclusive authority, by which our own
judgments are to be bound up and governed. The law respecting

negotiable instruments may be truly declared, in the language of

Cicero, adopted by Lord Mansfield in Luke v. Lyde, 2 Burr. K. 882,

887, to be in a great measure, not the law of a single country only,

but of the commercial world. "Xon erit alia lex Eomae, alia

Athenis, alia nunc, alia posthac, sed et^pud omnes gentes, et omni

tempore, una eademque lex obtinebit."

It becomes necessary for us, therefore, upon the present occasion,

to express our own opinion of the true result of the commercial law

upon the question now before us. And we have no hesitation in

saying, that a pre-existing debt does constitute a valuable considera-

tion in the sense of the general rule already stated, as applicable to

neg :)tiable instruments. Assuming it to be true (which, however,

may well admit of some doubt from the generality of the language),

that the holder of a negotiable instrument is unaffected with the

equities between the antecedent parties, of which he has no notice,

only where he receives it in the usual course of trade and business

for a valuable consideration, before it becomes due ; we are prepared

to say, that receiving it in payment of, or as security for a pre-

existing debt, is according to the known usual course of trade and

business. And why upon principle should not a pre-existing debt

be deemed such a valuable consideration ? It is for the benefit and

convenience of the commercial world to give as wide an extent as

practicable to the credit and circulation of negotiable pa]ier, that it

may pass not only as security for new purchases and advances, made

upon the transfer thereof, but also in payment of and as security for

pre-existing debts. The creditor is thereby enabled to realize or to

secure his debt, and thus may safely give a prolonged credit, or for-

bear from taking any legal steps to enforce his rights. The debtor

also has tlie advantage of making his negotiable securities of equiv-

alent value to cash. But establish the opposite conclusion, that

negotiable paper cannot be applied in payment of or as security for
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pre-existing dehts, without letting in all the equities between the

original and antecedent parties, and the value and circulation of

such securities must be essentially diminished, and the debtor driven

to the embarrassment of making a sale thereof, often at a ruinous

discount, to some third person, and then by circuity to apply the

jjroceeds to the payment of his debts. What, indeed, upon such a

doctrine, would become of that large class of cases where new notes

are given by the same or by other parties, by way of renewal or

security to banks, in lieu of old securities discounted by tliem,

which have arrived at maturity ? Probably more than one half of

all bank transactions in our country, as well as those of other coun-

tries, are of this nature. The doctrine would strike a fatal blow at

all discounts of negotiable securities for pre-existing debts.

This question has been several times before this court, and it has

been uniforml}' held, that it makes no difference whatsoever as to

the rights of the holder, whether the debt, for which the negotiable

instrument is transferred to him, is a pre-existing debt or is con-

tracted at the time of the transfer. In each case, he equally gives

credit to the instrument. The cases of Coolidge v. Payson, 2 Wheat.

GG, 7U, 73, and Townsley v. Sumrall, 2 Pet. 170, 182, are directly

in point.

[English and American cases are cited supporting the doctrine of

this court on tliat question.]

We are all, therefore, of opinion that the question on tliis point,

propounded by the Circuit Court for our consideration, ouglit to be

answered in the negative; and we shall accordingly direct it so to be

certified to the Circuit Court.

^

' Mr. .JrsTirE Catuon declined to express an opinion on tlie question, on the

ground tlint it wa« not presented in the ciise.

In Uaii-hoad Company i'. National IUvk, 102 U. S. 14 (1880), which w.as also an

apj)t-ul from the Circuit Court of the L'nittd St.itcs for the Soutiiern District of New
York, the same question was under consideration, and Mr. Jlstice Haki.a.n' stated

the conclusions of the court in part as follows, with a quotation also from Swift v.

Tyson, mpm, whi<h is aj>proved :
—

"Our conclusion, therefore, is th.at the transfer, before maturity, of negotiahle

pa[>er, as securitv for an antecedent deht merely, without other circumstances, if the

pap<r he so indorw-il that the holder becomes a j)arty to the instrument, although the

transfer is without express agreement hy the creditor for indulgence, is not an im-

projM-r use of such pafxr, anrj is as much in the usual course of commercial husiness

MS it-* tnin»fer in jiayment of such deht. In either ca.se, the Win fitli holder is unaf-

fwteil hv e<|iiities or rh-fciices between prior jjarties, of which he had no notice. This

rurtclusion is al)nndantly sustained by authority. A different iletcrmination by this

court would, we ap|ir<-hend, greatly surpri.se Uith the legal j>rofe.Hsi<»n and the cora-

mnrrial world. S*!e Higehtw's Hills and Notes, .'i02 el seij.; 1 Daniel, Neg. Inst.

(2<i ed.) r 25. sorts R20-8.T1 ; Story, I'romis.sory Notes, sects. 180, I'J.'i (7th ed ). by

Thomdyk«-: 1 Panwins. Notes and Hills (2d eil.). 218, sect. 4. c fi; ami Hcdficld &

Hiei-low'H I.<-ading Caws up«in Hills of Kxchange an<l Promissory Notes, where the

authorities are cited by the nnthors.

" It is, however, insisted that, by the course of judicial decision in New York, rieiro-

tiabie paper transferred merely as collateral srcnriiy for an antecedent debt, is suiiject
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to the equities of prior parties existing at tlie time of transfer ; tliat the lank being

located in New Yori<, and the other parties i)eing citizens of the same State, and the

contract having heen there made, this court is bound to accept and follow the decision

of the State court, whether it meets our approval or not. This contention rests upon
the provision of the statute which declares that 'the laws of the several States,

except wliere the Constitution, treaties, or statutes of the United States otherwise
require or provide, shall be regarded as rules of decision in trials at common law, in

the courts of the United States, in cases where they apply.'
" It is undoubtedly true that if we should apply to this case the principles an-

nounced in the highest court of the State of New York, a different conclusion would
have been reached from that already announced. That learned court has held that

the holder of negotiable paper transferred merclij as collateral security for an ante-

cedent debt, nothing more, is not a holder for value, within those rules of commercial
law which protect such paper against the equities of prior parties.

" The question here presented is concluded by our former decisions.

"To this doctrine, which received the approval of all the members of this court
when first announced, we have, as our decisions show, steadily adhered. We perceive

no reason for its modification in an}' degree whatever. We could not infringe upon
it, in this ca.se, without disturbing or endangering that stability which is essential to

be maintained in the rules of commercial law. The decisions of the New York court,

which we are asked to follow in determining tiie rights of parties under a contract
there made, are not' in exposition of any legislative enactment of that State. Thev
express the opinion of that court, not as to the rights of parties under any law local

to that State, but as to their rights under the general commercial law existing

throughout the Union, ex('ept where it may have been modified or changed by some
local statute. It is a law not peculiar to one State, or dependent upon local author-
ity, but one arisiug out of tlie usages of the commercial world. Suppose a State
court, in a case before it, should determine what were the laws of war as applicable
to that and similar cases. The Federal courts, sitting in that State, posse.ssing, it

must be conceded, equal power with the State court in the determination of such
questions, must, upon the theory of counsel for the plaintiff in error, acce))t the con-
clusions of the State court as the true interpretation, for that locality, of the laws of
war, and as the ' law ' of tlie State in the sense of the statute which makes the ' laws
of the States rules of decision in trials at common law.' We apprehend, however,
that no one would go that far in asserting the binding force of State decisions upon the
courts of the United States when the latter are required, in the di.scharge of their

judicial functions, to consider questions of general law, arising in suits to which their

jurisdiction extends. To so hold would be to defeat one of the objects for which
those courts were established, and introduce infinite confusion in their decisions of
such questions. Further elal)oration would seem to be unneces.sarv."

Mr. Ji'stice Miller and Mr. Jcstick Field dissented. Mr. Justice Clifford
rendered a concurring opinion, not differing from the majority on the point here
involved, and Mif. Jijstick Bradley concurred therein.

In Paxa v. Bowler, 107 U. S. .'529 (1R82), was involved the validity of certain

township bonds in aid of a railroad, wliich the Supreme Court of Illinois h.ad hold
invalid on account of irregularities in the election by whicii such bonds were au-

thorized. Mr. JrsTiCE Woods, rendering the decision of the court, uses this

language :
—

" It is insisted that this court is bound to follow this decision of the Supreme Court
of Illinois and hold the bonds in question void. We do not so underst.and our duty.
Where the construction of a State constitution or law h.as become settled by the

decision of the State courts, the courts of the United States will, as a general rule,

accept it as evidence of what the local law is. Thus, we may. be required to yield

against our own judgment to the proposition that, under the charter of tlie railway
comp.any, the election in this ca.«e, which was held under the supervision of a moder-
ator chosen by the electors present, was irregular and therefore void. But we are

51
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GELPCKE r. CITY OF DUBUQUE.

1 Wallace, 175. 1SG3.

[Tnis action ^yas commenced in the Federal court for Iowa on

interest coupons of certain bonds jssued by the cit}- of Dubuque in

aid of the construction of a certain railroad. Judgment was entered

for the defendant. Plaintiff brings the case to this court on writ

of error.]

Mk. Justice Swayxe delivered the opinion of the court.

Tlie whole case resolves itself into a question of the power of the

city to issue bonds for the purpose stated.

[Provisions of the act incorporating the city and an act amendatory

thereto, by which the city was authorized to borrow money for a pub-

lic purpose and also specifically to aid in the construction of a rail-

road mentioned, by issuing bonds thereto, are set out in the opinion,

not bound to accept the inference drawn by the Supreme Court of Illinois, that in

consequence of such irregularity in the election the bonds issued in pursuance of it l)y

the officers of tlie township, which recite on their face that the election w:is held in

accordance with the statute, are void in the hands of hoiia jidc holders. This hitter

proposition is one which falls among the general principles and doctrines of commer-

cial jurisprudence, upon wiiidi it is our duty to form an independent judgment, antl

in respect of which we are under no obligation to follow implicitly the conclusions of

any other court, however learned or able it may be. Swift i\ Tyson, 16 Pet. 1 ; Uus-

sell V. Southard, 12 How. 1.39; Watson r. Tarpley, 18 id. 517 ; lintz v. City of Mu.<ca-

tine, 8 Wall. ^Ib; Boyce v. Tabb, 18 id. .546; Dates v. National Hank, 100 U.S. 239;

Railroad Company v. National Hank, 102 id. 14."

In Statk Hank ok Ohio v. Knooi', 16 How. 369 (1853), the question was whether

provisions as to taxation in an act providing for tlie incorporation of banks became

i>inding on the State as a contract and were irrepealable as to banks incorjjoratod

thereunder. The decisirm of the State Supreme Court in the case was tliat the jiro-

visions in the banking act did not cr>n.'ititute a contract, and that a later statute chang-

ing the method and nite of taxation of sudi banks was valid. ( >n writ of error to the

Supreme Court of the I'nited States it was urged that the construction of tlie Stato

statute bv the State Supreme Court slioiiM be folhnved, l)Ut .Mu. Jlstk E McLean,

delivering the oj)iiiion of the court, saiil :

—
"The rule observed by this court, to follow the construction of the statute of the

StatJs by its Supreme Court, is strongly urged. This is ib)ne when we are rerpiired to

a'Jmininter the laws of tlie Stato. The established construction of a statute of the

Stale is received !us a pari of the statute. Hut we are callcil in the cjise before us, not

to carry into effect a law of the Stato, but to test the validity of such a law by the

Constitution of the Union. Wo are exercising an appellate jnri.sdiction. The decision

of the Supreme Court of the State is before us for revision, and if their construction

of the contract in questi<in impairs its obligation, we are reipiired to reverse their

judgment. To follow the construction of :i Sl.ite court in such a case would be to

surren<ler one of the most important provisions in the Federal Constitution.

"There is no jurisdietion which wo are called to exercise, of higher importance,

nor one of rieeper interest to the people of the States. It is, in the emphatic langnago

of r'hief Justice .Miirslmll, n bill of rights to the j)eople of the States, incorporale<l

into the fundamental law of the Union. And whilst we have all the res|)ect for the

learning and ability which the opinions of the jmiges of the Suprenu> ('ourt of Iho

State command, wc aro called upon to exercise our own judgments in the case."
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and the question in tlie case is stated to be wliether such legisLition

is valid in view of certain provisions in the State constitution.]

Under these provisions it is insisted, —
1. That the general grant of power to the legislature did not war-

rant it in conferring npon inunicii)al corporations the power which
was exercised by the city of Dubuque in this case.

2. That the seventh article of the Constitution prohibits the con-

ferring of such power under the circumstances stated in the answer,
debts of counties and cities being, within the meaning of the Consti-
tution, debts of the State.

3. That the eighth article forbids the conferring of such power
upon municipal corporations by special laws.

All these objections have been fully considered and repeatedly
overruled by the Supreme Court of Iowa. Dubuque Co. v. The Du-
buque & Pacific R. R. Co., 4 Greene, 1; The State v. Bissel, 4 id.

328 ; Clapp v. Cedar Co., 5 Iowa, 15 ; Ring v. County of Johnson,
6 id. 265 ; McMillen v. Boyles, 6 id. 304 ; McMillen /;. The County
Judge of Lee Co., 6 id. 393 ; Games v. Robb, 8 id. 193 ; State v.

The Board of Equalization of the County of Johnson, 10 id. 157. The
earliest of these cases was decided in 1853, the latest in 1859.

The bonds were issued and put upon the market between the periods

named. These adjudications cover the entire ground of this con-

troversy. They exhaust the argument upon the subject. We could

add nothing to what they contain. We shall be governed by them,
unless there be something which takes the case out of the established

rule of this court upon that subject.

It is urged that all these decisions have been overruled by the

Supreme Court of the State, in the later case of the State of Iowa,
ex relatione, v. The County of Wapello, 13 Iowa, 390, and it is insisted

that in cases involving the construction of a State law or constitution,

this court is bound to follow the latest adjudication of the highest

court of the State. Leffingwell v. Warren, 2 Black, 599, is relied

upon as authority for the proposition. In that case this court said it

would follow "the latest settled adjudications." Whether the judg-

ment in question can, under the circumstances, be deemed to come
within that category, it is not now necessary to determine. It can-

not be expected that this court will follow every such oscillation,

from whatever cause arising, that may possibly occur. The earlier

decisions, we think, are sustained by reason and authority. They are

in harmony with the adjudications of sixteen States of the Union.
Many of the cases in the other States are marked by the profoundest

legal ability.

The late case in Iowa, and two other cases of a kindred character

in another State, also overruling earlier adjudications, stand out, as
.

far as we are advised, in unenviable solitude and notoriety. However
we may regard the late case in Iowa as affecting the future, it can

have no effect upon the past. " The sound aud true rule is, that if
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the contract, when made, was valid by the laws of the State as

then expounded by all departments of the government, and admin-

istered in its courts of justice, its validity and obligation cannot be

impaired by any subsequent action of legislation, or decision of its

courts altering the construction of the law." The Ohio Life & Trust

Co. r. Debolt, IG How. 432.

The same principle applies where there is a change of judicial

decision as to the constitutional power of the legislature to enact the

law. To this rule, thus enlarged, we adhere. It is the law of this

court. It rests upon the plainest principles of justice. To hold

otherwise would be as unjust as to hold that rights acquired under

a statute may be lost by its repeal. The rule embraces this case.

Bonds and coupons like these, by universal commercial usage and
consent, have all the qualities of commercial paper. If the plaintiffs

recover in this case, they will be entitled to the amount specified in

the coupons, with interest and exchange as claimed. White v. The
V. & yi. R. R. Co., 21 How. 575 ; Commissioners of the County of

Knox V. Aspinwall ef aL, 21 id. 539.

We are not unmindful of the importance of uniformity in the de-

cisions of this court, and those of the highest local courts, giving

constructions to the laws and constitutions of their own States. It

is the settled rule of this court in such cases to follow the decisions

of the State courts. But there have been heretofore, in the judicial

history of this court, as doubtless there will be hereafter, many ex-

ceptional cases. AVe shall never immolate truth, justice, and the

law, because a State tribunal has erected the altar and decreed the

sacrifice.

The judgment below is reversed, and the cause remanded for

further proceedings in conformity to tliis opinion.*

' Mr. JfSTiCK Mii.r.KR dflivoreil a disseutiiig <)j)ini«iii, in wliiili this laiiguago is

nsr-d :
—

"The genonil princ-iplo is not controverted hy tlic majority, that to the highest

courts r»f the .State holongs the right to construe its statutes and its constitution,

except where they may conflict witli the Constitution of tlie I'nited States, or some

Hl.itute or treaty made under it. Nor is it denied that wlien sucii a construction has

Itccn given hy the Stale court, th.at tliis court is hound to folh)W it. The cxses on this

Huhject are numerous, and the principh; is as well setth-d, and is a.s neces.sary to the

hnrmoiiiouH working of our coin[)le.\ system of government, as the correlative propo-

nition that to this court l)clong»< the right to expound con<lusively, for all other i-ourts,

the Constitution and laws of the Federal government. See Shelhy v. (iuy, 11 Wluat.

.Ifil ; McCluny »-. Silliman, :> Pet. 277 ; Van Hens.seljier r. Kearney, II How. i".»7
;

W'ehttter »'. Cooper, 14 id. .'lOJ ; Klm.Midorf /. 'P.iylur, I(» Wheat. I."")!'; The l?ank v.

Dudley, a pet. m.
" Hut while admitting the general principle thus laid liown, the court says it w in-

applicaldi- to the pre.^ent case, hecause there have heen conflicting decisions on this

very point hy the Supreme Court of Iowa, and that as the honds issued while the

(leriHinnN of that court hohling such instruments to he constitutional were unreversed,

that this ronstruction of the Constitution must now govern this court instead of tho

1,-iter one. Tho tnoral fon-e of this proposition is umpiestionahly very great. Ami I

think, taken in connection with some famieil dniv uf this court t'> enfone cnntr.icts,
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BURGESS V. SELIGMAK •

107 United States, 20. 1883.{J*^

Mr. Justice Bradley delivered the opinion of thelJcourt.^f ifv t

This is an action bronght [in the Circuit Court of t\ik Unitet

States for the Eastern District of JNIissouri] by the plaintiff, Burgess,

against J. & W. Seligman & Co., as stockholders of the Memphis,
Carthage, and Northwestern Railroad Company, under a statute of^

the State of Missouri to recover a debt due to him by the compa..^. „..

The plaintiff, in his petition, alleges that on the 5th of November, C/^ ^ f^
1874, judgment was rendered in his favor against the corponitioii ). f f «^
by the District Court of Cherokee County, Kansas, for 873,(361, /X-

which remains unsatisfied; that in December, 1874, the corporation^'^^ of^
was dissolved ; and that the defendants at the date of the dissolution^}/^ - ih^

and of the judgment, were, and still are, stockholders of the corpora-i <^^^
tion to the amount of $6,000,000, on which there is due an unpaid^ ^O"^^
$1,000,000; and he demands judgment for the amount of his flebt.'uk] ' X^
Joseph Seligman, the principal defendant, answered, denying thuti^''>-^Y^ '-t

the defendants were ever stockholders, or subscribers to the stock,'v*-/^ -

of the corporation, and setting forth certain facts and circumstances S jh ^
(stated in the findings) under which the stock alleged to l)e theirs '^^'>^'

was merely deposited in their hands by the corporation in trust for a C^

over and beyond that appertaining to other courts, has given the majority a leaning"*^ . if
towards the adoption of a rule, which in my opinion cannot be sustained either on -...^

^'^'^

principle or authority. /^v^'^^"^^'^
" The only special charge which this court has over contracts, beyond any other/ _ »_^ vi/~^

court, is to declare judicially whether the statute of a State impairs tlieir obligation! 1*''^^
7

No such question arises here, for the plaintiff claims under and by virtue of the statute/ ^ ^^o^^*^
which is here the subject of discussion. Neither is there any question of the obligation -'''^ /

of contracts, or the right to enforce them. The (juestion goes behind that. We are^v,/^/l' fr^
called upon, not to construe a contract, nor to determine iiow one shall be enforced, a

}J

but to decide whether there ever wiis a contract matie in tiie case. To a.ssume that^p^ /KA'*'^

there was a contract, which contract is about to be violated by tlie decisions of the i . Ji>-C

State court of Iowa, is to beg the very (jnestion in dispute. In deciding this question^^'-'l//'^

the court is called upon, as the court in Iowa was, to construe tlie constitution of the ^.^---"

—

'

State. It is a grave error to suppo.se that tliis court must, or should, determine this

upon any princijjle which would not be e(|ually binding on the courts of Iowa, or that

the decision should depend ui)on the fact tliat certain jiarties had purchased Mond.s

which were supposed to be valid contracts, when they really were not.

"The Supreme Court of Iowa is not the first or the only court which has changed

its rulings on questions as important as the one now presented. I understand the doc-

trine to be in such cases, not that tlie law is changed, but th.at it was always the same
as expounded by the latter decision, and tliat the former decision was not. and never

had been, the law, and is overruled for that very reason. The decision of tiiis court

contravenes this principle, and holds that; the decision of the court makes tiie law, and,

in fact, that the same statute or constitution means one thing in 185.'}, and another

thing ill 1859. For it is impliedly conceded, that if these bonds liad been issued since

the more recent decision of the Iowa court, this court would not hold them valid."
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temporary purpose by way of collateral security, to be returned wheu

that purpose was accomplished.

The cause was tried by the court, and judgment was rendered for

the defendants on certain findings of fact ; and the question here is,

whether the facts as found are sufficient to support the judgment.

[It appears that defendants received from the railroad company

the stock in question to be held in trust as collateral security for

themselves and holders of bonds, and voted at stockholders' meetings

as owners of such stock. The court below held that defendants did

not thereby become liable to creditors of the company nnder a State

statute rendering stockholders liable for the debts of the company

after its property was exhausted, but that they were within an excep-

tion of the statute exempting from such liability those holding stock as

trustees or by way of collateral security. Authorities supporting the

ruling of the lower court are cited, and the court continues :—

]

But the appellant's counsel, with much confidence, press upon our

attention the decisions of the Supreme Court of ^Missouri on the

questions involved in this case, and on the very transactions which we

are considering. That court, since the determination of this case by

the Circuit Court, has given judgment in two cases adversely to the

judgment in this, and to the views above expressed. The first case

was that of Griswold r. Seligman, decided in November, 1880; the

other, that of Fisher v. Seligman, decided in February, 1882, in which

the former case was substantially followed and confirmed. The case

of (iriswold v. Seligman seems to have been very fully and carefully

considered. We have read the opinion of the court and the dissenting

opinion of one of the judges with much attention, but we are unable

to come to the conclusion reached by the majority.

We do not consider ourselves bound to follow the decisions of the

State court in this case. When the transactions in controversy oc-

curred, and when the case was under the consideration of the Circuit

Court, no construction of the statute had been given by the State

tribunals contrary to that given by the Circuit Court. The Federal

courts have an independent jurisdiction in the administration of State

law.s, co-ordinate with, and not subordinate to, that of the State

courts, and are bound to exercise their own judgment as to the

moaning and effect of those laws. The existence of two co-ordinate

juriR<lictions in the same territory is peculiar, and the results would

U; ahoiiialoiis and inconv(!nient but for the exercise of mutual respect

and d(;ferenco. Since; the ordinary administration of the law is car-

rie«lon by the State courts, it necessarily liappens that by the course

of their decisions certain rules are estal)lished whieh become rules of

pro[MTty and action in the State, and have all the effect of law, and

wliich it wouhl b« wrong to disturb. Tliis is especially U'wc witli

regard to the law of real estate; and the construction of State consti-

tutions and statute's. Such established rules are always regarded by

the Federal courts, no less than by the State courts themselves, as
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authoritative declarations of what the law is. But where the law

has not been tlius settled, it is the right and duty of the Federal

courts to exercise their own judgment; as. bhey also always do in

reference to the doctrines of commercial law and general jurispru-

dence. So when contracts and transactions have been entered into,

and rights have accrued thereon under a particular state of the

decisions, or when there has been no decision, of the State tribunals,

the Federal courts properly claim the right to adopt their own inter-

pretation of the law applicable to the case, although a different inter-

pretation may be adopted by the State courts after such riglits have

accrued. But even in such cases, for the sake of harmony and to

'avoid confusion, the Federal courts will lean towards an agreement

of views with the State courts, if the question seems to them balanced

with doubt. Acting on these principles, founded as they are ou

comity and good sense, the courts of the United States, without sac-

rificing their own dignity as independent tribunals, endeavor to avoid,

and in most cases do avoid, any unseemly conflict with the well-con-

sidered decisions of the State courts. As, however, the very object

of giving to the national courts jurisdiction to administer the laws

of the States in controversies between citizens of different States

was to institute independent tribunals which it might be supposed

would be unaffected by local prejudices and sectional views, it

would be a dereliction of their duty not to exercise an independent

judgment in cases not foreclosed by previous adjudication. As this

matter has received our special consideration, we have endeavored

thus briefly to state our views with distinctness, in order to obviate

any misapprehensions that may arise from language and expressions

used in previous decisions.

In the present case, as already observed, when the transactions in

question took place, and when the decision of the Circuit Court was

rendered, not only was there no settled construction of the statute on

the point under consideration, but the Missouri cases referred to arose

upon the identical transactions which the Circuit Court was called

upon, and which we are now called upon, to consider. It can hardly

be contended that the Federal court was to wait for the State courts

to decide the merits of the controversy and then simply register their

decision; or that the judgment of the Circuit Court should be re-

versed merely because the State court has since adopted a different

view. If we could see fair and reasonable ground to acquiesce in

that view, we should gladly do so ; but in the exercise of that inde-

pendent judgment which it is our duty to apply to the case, we are

forced to a different conclusion. The cases of Pease v. Peck, 18 How.

595, and Morgan r. Curtenius, 20 id. 1, in which the o{)inions of the

covirt were delivered by Mr. Justice Grier, are ])recisely in point.

[The general law oir the questions whether defendants were

estopped by voting the stock, and whether one who received stock
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directly from the company could be within the exception of the State

statute as to trustees and holders for collateral security, is discussed

lower court affirmed.]aiid the judgment of Ui*; loi

r^,./ .^^ .BlK'IIgK r. CHESHIRE RAILROAD COMPANY.

'li^;yf^C^ ^ ^ ^-'* L'nited States, 555. 1888.

1]
fl

^"^^
^jf}\\\. Justice ^Miller delivered the opinion of the court.

pJ- \^^ ' J-his is a writ of error to the Circuit Court of the United States

. ty for the District of Massachusetts.

'^^.p^' The plaintiff in error was plaintiff in that court, and sought to

recover of the defendants for injuries which he sustained by reason

''^ y^ the trial substantially instructed the jury that the plaintiff could not

^^ ^ recover because the injury complained of occurred while he was
/t>^^^)> tjiavelling upon the Sabbath day, in violation of the law of the State

\y^^^yyi)i -Massachusetts.

^^ X- [After disposing of another question, the Court considers the

c*y^ question whether the fact of travelling on the Lord's Day in viola-

k '^{V^ tion of statute should preclude plaintiff from recovering.]

^^)y^^J^ The language of the court in Stanton v. Metropolitan Railroad Co.

^ I ;^'*^[Ll/AlU'n, 4S.j] is that "because the plaintiff was engaged in the

^ ''^\/>Violation of law, without which he would not have received the in-

yr^ y^ury sued for, he cannot obtain redress in a court of justice." This

'^V^^^^>^ j)rinoipl<_' wouM seem to be as applicable to a man engaged in any
^y^ t/i^ other transaction forbidden by law as to that of violating the Sal)-

)i\ ^,>^xith. Whether the doctrine thus laid down is a sound one, and

^^^ wlietlior, if it be not sound, as it commends itself to our judgment,

C^^ we should follow it as being supported by the decisions of the

Supreme? Court of Massachusetts in numerous instances, presents in

^ \,j^ this case the only serious question for our consideration. Hamilton
l/'i , k V. City of lioston, 14 Allen, 47"); liosworth v. Swansey, lU Met '.'AVA;

t,>^
^

'I' Jones V. Andover, 10 Allen, 18; Day u. Highland Street Railway

/:2^ "
r<\, l.",;") Ma.ss. 113; Road /•. P.oston & Albany Railroad Co., 110^ Ir' -Mti«^- i'*o.

H the proposition, as established by the repeated decisions of the

lighest court of that State, were one which we ourselves believed to

be a sound one, there would be lU) difKculty in agreeing with that

court, and, conseqviently, adlrming the ruling of the Circuit Court,

in the present case. I'.ut without entering into the argument of that

8ul)ject, we are bound to say that we do not feel satisfied, that, upon

any general principles of law by which the courts that have adopted

the common-law system are govcrued, this is a true exposition of

that law.

)
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BUCHER V. CHESHIRE RAILROAD^(£'V:.^

'ih\nn<Mu, & Bait. "Rail--^On the contrary, in the case of Phila., Wilipingtln'^ & Bait. '¥iaA-'^^^
road V. Steam Towboat Co., 23 How. 209, this court had under con- (l^'^^''^ ^
sideration the same question. It arose in regard to the effect of a or^ ff^
statute of Maryland forbidding persons "to work or do any bodily, 'VHTf
labor, or willingly suffer any of their servants to do any manner oP^ m/ j^
labor on the Lord's Day, works of charity or necessity excepted," ^'f W^
and prescribing a penalty for a breach thereof. It was held by \X\\^ .\}P I

court that where a vessel was prosecuting her voyage on Sunday,^
and was injured by piles negligently left in the river, this statute^^^
making travelling on Sunday an offence and punishing it by a
penalty, constituted no defence to an action for damages by the
vessel. A number of cases were cited sustaining that view of the
subject, and the court, through Mr. Justice Grier, used this lan-
guage :

" We do not feel justified, therefore, on any principles of
justice, equity, or of public policy, in inflicting an additional penalty
of seven thousand dollars on the libellants, by way of set off, because
their servants may have been subject to a penalty of twenty shil-

lings each for the breach of the statute."

In that case, however, there had been no decision of the courts of
Maryland, holding that a violation of the Sabbath would constitute
a defence to the action against the company which had left the piles
in the river. In this view of the matter it is not unworthy of con-
sideration that, shortly after the injury in the present case was in-

flicted, the General Court of Massachusetts passed a statute, to which
we have already referred, declaring that travelling on the Lord's
Day should not " constitute a defence to an action against a common
carrier of passengers for any tort or injury suffered by a person so
tx'avelling."

The question then arises, how far is this court bound to follow the
decisions of the Massachusetts Supreme Court on that subject ?
The Congress of the United States, in the act by which the Federal

courts were organized, enacted that " the laws of the several States,r)^
except where the Constitution, treaties, or statutes of the -United
States otherwise require or provide, shall be regarded as rules of
decision in trials at common law, in the courts of the United States, '

in cases where they apply." Kev. Stat. § 721; Judiciary Act, c. 20,/^. ^^ .

§ 34, 1 Stat. 92. This statute has been often the subject of construct ^ <;/v>^
tion in this court, and its opinions have not always been expressed,/^ ^^
in language that is entirely harmonious. What are the laws of the/|-?>^'*'^\^
several States which are to be regarded " as rules of decision in trials

(1^'^''^''^

at common law" is a subject which has not been ascertained and i/.^'
^^^

defined with that uniformity and precision desirable in a matter of.^
such great importance.

The language of the statute limits its application to cases of trials

at common law. There is, therefore, nothing in the section which
requires it to be applied to proceedings in equity, or in admiralty

;

nor is it applicable to criminal offences against the United States
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(see United States r. Keid, 12 How. 361), or where the Coustitutiou,

treaties, or statutes of tlie United States require other rules of deci-

sion. But with these, and soiue other e.xceptious which will be re-

ferred to presently, it must be admitted that it does provide that the

laivs of the several States shall be received in the courts of the

United States, in cases where they apply, as the rules of decision in

trials at common law.

It has been held by this court that the decisions of the liighest

court of the State in regard to the validity or meaning of the constitu-

tion of that State, or its statutes, are to be considered as the law of

that State, within the requirement of this section. In Leliingwell v.

Warren, 2 Black, 599, this court said, in regard to the statutes of

limitations of a State :
" The construction given to a statute of a

State b}' the highest tribunal of such State is regarded as a part of

the statute, and is as binding upon the courts of tlie United States as

the te.xt."

In the case of Luther r. Burden, 7 How. 1, 40, Chief Justice Taney
said :

'* Tlie point then raised here has been already decided by the

courts of Rhode Island. Tlie question relates altogether to the con-

stitution and laws of that State ; and the well-settled rule in this

court is, that the courts of the United States adopt and follow the

decisions of the State courts in (piestions which concern mercl}' the

constitution and laws of the State." See also Tost v. Supervisors,

105 U. S. OCT.

It is also well settled that where a course of decisions, whether

founded u[)on statutes or not, have become rules of iJntpcrty as laid

down by the higliest courts of the State, by which is meant those

rules governing tlie di^sccnt, transfer, or sale of property, and the

rules which affect the title and possession thereto, they are to be

treated as laws of that State to the Federal courts.

Tli«' i»rinciple also applies to the rules of evidence. In Ex parte

I'isk, 113 U. S. 713, 720, the court said :
'' It has been often decided

in this court that in actions at law in the courts of the United States

the rules of evidence and the law of evidence generally of the State

])revail in those court's." See also Wilcox v. Hunt, 13 Vvl. 3.78
;

Kyan v. B.indley, 1 Wall. GO.

Th<*ro are undoubtedly excei)tions to the jjrinciple that the deci-

KJons of tlie StJite courts, as to what are the laws of that State, are

in all cases binding upon the F»'deral courts. The case of Swift v.

Tyson, 10 Vrt. 1, wliich has been often followed, established the

jjrinciple that if this court touk a dilTcrcMit view of what tin* law was

in certain classes of cases which ought to bo governed by the general

principles of commercial law, from the State court, it w:is not bound

to follow the latter. There is, tlierefore, a large field of jnrispni-

deiicft left in which the (piestion of how far the decisions of State

c<jurts constitute the law of those St;ites is an embarrassing one.

There is no common law of the L'nited States, and yet, Dh' main
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body of tlie rights of the people of tliis country rest upon and are
governed by principles derived from the conunon law of England,
and established as tlie laws of the different States. Each State
of the Union may have its local usages, customs, and common law.
Wheaton v. Peters, 8 I'et. 591 ; Pennsylvania v. Wheeling, &c., Bridge
Co., 13 How. 518.

When, therefore, in an ordinary trial in an action at law we speak
of the common law we refer to the law of the State as it has been
adopted by statute or recognized by the courts as the foundation of
legal rights. It is in regard to decisions made by the State courts in
reference to this law, and defining what is the law of the State as
modified by the opinions of its own courts, by the statutes of the
State, and the customs and habits of the people, that the trouble
arises.

It may be said generally that wherever the decisions of the State
courts relate to some law of a local character, which may have
become established by those courts, or has always been a part of
the law of the State, that the decisions upon the subject are usually
conclusive, and always entitled to the highest respect of the Federal
courts. The whole of this subject has recently been very ably re-

viewed in tlie case of. Burgess v. Seligman, 107 U. S. 20. Where
such local law or custom has been established by repeated decisions
of the highest courts of a State, it becomes also the law governing
the courts of the United States sitting in that State.

We are of opinion that the adjudications of the Supreme Court of
Massachusetts, holding that a person engaged in travel on the Sab-
bath day, contrary to the statute of the State, being thus in the act
of violating a criminal law of the State, shall not recover against a
corporation upon whose road he travels for the negligence of its

servants, thereby establish this principle as a local law of that
State, declaring, as they do, the effect of its statute in its operation
upon the obligation of the carrier of passengers. The decisions on
this subject by the Massachusetts court are numerous enough and
of sufficiently long standing to establish the rule, so far as they can
establish it, and we think that, taken in connection with the relation

which they bear to the statute itself, though giving an effect to it

which may not meet the approval of this court, they nevertheless
determine the law of Massachusetts on that subject.^

1 In Chicaoo Union Bank v. Kansas City Bank, U& U. S. 22.3 (1890), which
involved the (juestioii as to the validity of a deed of trust of all the debtor's property
under the as.sigmnent laws of Missouri, it was found that under the decisions of tlie

Supreme Court of the State the instrument would be valid, wiiile in the Circuit
Courts of the United States for Missouri similar instruments had been held void.
Tiie court thereujmn followed the rule of decision of the State courts, using this

language :

—

" The question of the construction and effect of a statute of a State, regulating as-
signments for the benefit of creditors, is a r|nestion upon wliich the decisions of the
highest court of the State, establishing a rule of property, are of controlling authority
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b. Common Law in Federal Jurisprudence.

SMITH V. ALABAMA.

1-24 United States, 4G5. 1888.

[Plaintiff in error was arrested for violation of a statute of

Alabama making it criminal for an engineer to operate a railroad

engine without a license, which could be obtained by examination

before a State board. He claimed that he was engaged only in

operating a train from a point in Alabama to a point in Mississippi,

and that as to him the State statute was invalid as a regulation of

interstate commerce, and sought release from imj^risonment under

the charge by writ of error in tlie State courts; and the writ being

refused, apj^ealed to this court. The court held that the matter,

although affecting interstate commerce, was within the regulation

of the States, unless such regulation contravenes some Federal law

on the subject; and tliat the general rights and duties of persons

within the State are to be determined by the common and statutory

law of the State. On this question the following language is

used : —

]

Ml;. .Tlstick Mattiikws delivered the opinion of the court.

It is that law which defines who are or may be common carriers,

and prescribes the means they shall adopt for the safety of that

whicli is committed to their charge, and the rules according to which,

under varying conditions, their conduct shall be mcasurccl and

judged; which declares that the common carreir ow«'s the duty of

care, and what shall constitute that negligence for which he shall be

responsible.

in tin- coiirt* of tlio I'liitc-il States nraslicar v. Wost, 7 IVt. f>08, Gl.'i ; .Mien r. Massov,

17 Wall .1.')I ; Llovil v. Fulton, 91 U.S. 479,48.'); SuniiiiT v. Iliiks, 2 Hhuk. .V12,

5.34; .Faffrav r. M(<;eliec!, 107 U. S. .•}GI.:JG5; IVtcrs v. Hain. VM U.S. f.70. f.Sfi;

l{ainl'>l|.li'M KxffUtor v. Qiiiilnirk Co., l.'l.'» U. S. 457. 'I'lif (U'ci.-^ion in White «•.

CotzliaiiM-n, 129 U. S. .'129. lonstruin^ a .similar utatuto of Illinoi.x in ateoniancc with

tho (lc!<i»ionti of the .Snjtri'nii" Court of that State a.s un<UT>too»l liy tlii.s i-ourt, li:ia

thoreforf no hi-arin;; upon the c.iHe at l>ar. The fact that «iniilar statuie.s nn- allowed

•liffercnt effeetH in different .Stalei* i.s ininia(<Tial. A.t (dhierved !)y .Mr. Justice Field,

Hpeiikiuf; for thin eourt. ' TIk- interpretation within the juri.'idiition of one Stiito

WioineM a pjirt of the law of that State, as much so as if im-orporated into the liudy

of it l»v the li-Kinlature If, therefore, different interpretations are ^jivcn in different

Sl.iteit to a ciinilar hxal law, that law in effect hecoinen liy tin- inierprctatiunH. .so far

tut it is a rnlf for our action, a different law in one .Stale from what it is in the t)lhcr.'

fMiristv I.. I'ridKi'on. 4 Wall 190, 20.1. See also Detroit v. Oslsfrne. \:\:i U. S. 492."

'I'his l.-ist rase is fcdlowed in FTiiKiiiiKiK r. Sn.iiiiY, i:»9 U. S. 2f.(i (l«9l), with

reference to the validity of a chattel mort^ajje anthoriziny niortt,'a(,'ee to retain |»os-

iw'*iiion and sell, the deciMionsof Iowa, when- the ca-c :ir<>s(>. Inin^ follow(>d rather than

certain deciAiuno of tho Supreme Court of the liiited Status on Ihut suhjocl.
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]>nt for the provisions on the subject found in the local law of

each State, there would be no legal obligation on the part of the

carrier, whether ex contractu or ex delicto, to those who employ

him; or if the local law is held not to apply where the carrier is

engaged in foreign or interstate commerce, then, in the absence of

laws passed by Congress or presumed to be adopted by it, there can

be no rule of decision based upon rights and duties supposed to grow

out of tlie relation of such carriers to the public or to individuals.

In other words, if the law of the particular State does not govern

that relation, and prescribe the rights and duties which it imp/lies,

then there is and can be no law that does until Congress expressly

supplies it, or is heUl by implication to have supplied it, in cases

within its jurisdiction over foreign and interstate commerce. The
failure of Congress to legislate can be construed only as an intention!

not to disturb what already exists, and is the mode by which itj

adopts, for cases within the scope of its power, the rule of the State

j

law which until displaced discovers the subject.

There is no common law of the United States, in the sense of a

national customary law, distinct from the common law of England

as adopted by the several States each for itself, applied as its local

law, and subject to such alteration as may be provided by its own
statutes. Wheaton v. Peters, 8 Pet. 591. A determination in a

given case of what that law is may be dilferent in a court of the

United States from that which prevails in tlie judicial tribunals of

a particular *State. This arises from the circumstance that the

courts of the United States in cases within their jurisdiction, where

they are called upon to administer the law of the State in whiclu

they sit or by which the transaction is governed, exefcise an inde-V

pendent though concurrent jurisdiction, and are required to ascer-
'

tain and declare the law according to their own judgment. This is

illustrated by the case of Railroad Co. v. Lockwood, 17 Wall. 357,

where the common law prevailing in the State of New York, in refer-

ence to the liability of common carriers for negligence, received

different interpretation from that placed upon it by the judicial

tribunals of the State; but the law as applied was none the less the

law of that State.

In cases, also, arising under the lex mercntoria, or law in ercliant,

\jy reaami of iis_intern"ationaT~character , this court has held itself^

less bound by th e decisions of the State courts than in other cases.

Swift V. Tyson, 16 Pet. 1; Carpenter v. Providence Washington
Insurance Co., 1(5 Pet. 495; Gates v. National Bank, 100 U. S.

239; Railroad Company v. National Bank, 102 U. S. 14.

Tl>erfl_i s, howey eTj^ one clear exce])tion to the statement that there

is nonation al common law . The interpretation of the Constitution

ofThe United States is necessarily influenced by the fact that its

provisions are framed in the language of the English common law,

and are to be read in the light of its history. The code of consti-
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tutioiial and statutor}' construction which, therefore, is gradually

furuied by the judgments of this court, in the application of the

Constitution and the laws and treaties made in pursuance thereof,

has for its basis so much of the common law as may be implied in

the subject, and constitutes a common law resting on national

authority, ^loore v. United States, 91 U. S. 270.

Judgment affirm ecL^

1 Mr. JiSTiCE Bradley dissented.

In the fiillowing cases expressions are used or decisions made indicating that there

is no common law of the United States as distinct from the States : U. S. r. Worrall,

2 Dall. .384 ; V. S. r. Hudson, 7 Cranch, 32 ; U. S. v. Coi.lidge, 1 Wheat. 415 ; \Vheat..n

V. Peters, 8 Pet. 591, 658 ; Kendall v. U. S., 12 Pet. 524. G21 : Hiulier v. Railroad Co.,

125 U. S. 58.3 ; In re Barry, a case in the United States Circuit C<jurt for tlie Soutliern

District of New York, reported as a note to the case of In re Bnrrus, 136 U. S. 586, 597.

These cases and others are cited and considered in Gatton v. Chicago, li. I., & P. R. Co.,

95 Iowa, 112.

i-^^j^m
c^^. \^

.^

>
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CHAPTER VII.

CHECKS AND BALANCES IN GOVERNMENT.

Section I.— Judicial Restraints on Legislative
Encroachments. . /j J

MAEBURY V. MADISO

i'-.^^-r^

1 Cranch, l;]7; 1 Curtis, 8G8. 1803, (V^

[This was an original proceeding in this court for ^nxmd^u^
the Secretary of State to require him to deliver a commis
plaintiif as justice of the peace for the District of Columbia.
Judiciary Act the Supreme Court was authorized " to issue

mandamus in cases warranted by the principles and usages of law,
to any courts appointed, or persons holding office, under the author-
ity of the United States. The court holds that the case is a proper
one for mandamus, but comes to the conclusion (see supra, p. 766, in

note) that the power to issue such a writ to an officer is an exercise
of original jurisdiction, but is not within the scope of the original

jurisdiction conferred by the Constitution on the Supreme Court.]
Mk. Chief Justice Marshall delivered the opinion of the court.

The authority, therefore, given to the Supreme Court, by the act
establishing the judicial courts of the United States, to issue writs
of mandamus to public officers, appears not to be warranted by the
Constitution

; and it becomes necessary to inquire whether a juris-

diction so conferred can be exercised.

The question whether an act repugnant to the Constitution can
become the law of the land, is a question deeply interesting to the
United States ; but, happily, not of an intricacy proportioned to its

interest. It seems only necessary to recognize certain principles,

supposed to have been long and well established, to decide it.

That the people have an original right to establish, for their future
government, such principles as, in their opinion, shall most conduce
to their own happiness, is the basis on which the whole American
fabric has been erected. The exercise of this original right is a very
great exertion j nor can it nor ought it to be frequently repeated.
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The principlfs, therefore, so established, are deemed fmidaniental.

And as the authority Irom which they proceed is supreme, and can

sekloni act, they are designed to be permanent.

This original and supreme will organizes the government, and as-

signs to different departments their respective powers. It may
either stop here, or establish certain limits not to be transcended

by those ilepartments.

The government of the United States is of the latter description.

The powers of the legislature are defined and limited ; and that those

limits may not be mistaken, or forgotten, tfte Constitution is written.

To what purjiose are powers limited, and to wliat puijiose is that

limitation committed to writing, if these limits may, at any time, be

passed by those intended to be restrained? The distinction between

a government with limited and unlimited powers is abolished, if those

limits do not confine the persons on whom they are imposed, and if

acts prohibited and acts allowed are of equal obligation. It is a

proposition too plain to be contested, that the Constitution controls

any legislative act repugnant to it; or, that the legislature may alter

the Constitution by an ordinary act.

Between these alternatives there is no middlf grouml. 'I'hc Con-

stitution is either a superior paraniount law, uuchangi-able by ordi-

nary means, or it is on a level with ordinary legislative acts, and, like

other acts, is alterable when the legislature shall please to alter it.

If the former part of the alternative be true, then a legislative act

contrary to the Constitution is not law ; if the latter part be true,

then written constitutions are absurd attempts, on tlie part of the

people, to limit a power in its own nature illimitable.

Certainly all those who have framed written constitutions contem-

plate them as forming the fundamental and i)aramount law of the

nation, and, consequently, the theory of ev(,'ry such govcrnnuMit must
be, that an act of tlie Icgislaturi', repugnant to tlie Constitution,

is void.

This theory is essentially attached to a written constitution, and
is conscfpiently to be considered, by tliis court, as one of tlie fiuuhi-

mental principles of our society. It is not, therefore, to be lost siglit

of in the further consideration of this sul)ject.

If an act of the legislature, repugnant to the Constitution, is void,

does it, tjotwithstanding its invalidity, bind the courts, and oblige

them to give it effect ? Or, in other words, though it be not law, does

it Constitute a rule as operative as if it was a law '.' This wduhl bo

to overthrow in fact wliat was established in tlieory ; ami Wduld seem,

at first view, an absunlit}' too gross to be insisted on. IL shall, how-

ever, receiv(f a luorn attentive consideration.

It is emphatically the province and duty of tlie judicial department

to say what tin; law is. Those who ajiply the rule to particular c.uses

mtist of necessity expound and interpret that rule. If two laws con-

fiiot with each otiier, the courts must decide on the opi-ration of each.
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So if a law be in opposition to the Constitution ; if both the law

and the Constitution apply to a particular case, so that the court must

either decide that case conformably to the law, disregarding the Con-

stitution, or conformably to the Constitution, disregarding tlie law,

the court must determine which of these conflicting rules governs the

case. This is of the very essence of judicial duty.

If, then, the courts are to regard the Constitution, and the Consti-

tution is superior to any ordinary act of the legislature, the Con-

stitution, and not such ordinary act, must govern the case to which

they both apply.

Those, then, who controvert the principle that the Constitution is

to be considered, in court, as a paramount law, are reduced to the

necessity of maintaining that courts must close their eyes on the

Constitution, and see only the law.

This doctrine would subvert the very foundation of all written

constitutions. It would declare that an act which, according to the

principles and theory of our government, is entirely void, is yet, in

practice, completely obligatory. It would declare that if the legis-

lature shall do what is expressly forbidden, such act, notwithstanding

the express prohibition, is in reality effectual. It would be giving

to the legislature a practical and real omnipotence, with the same
breath which professes to restrict their powers within narrow limits.

It is prescribing limits, and declaring that those limits may be passed

at pleasure.

That it thus reduces to nothing what we have deemed the greatest

improvement on political institutions, a written constitution, would
of itself be sufficient, in America, where written constitutions have

been viewed with so much reverence, for rejecting the construction.

But the peculiar expressions of the Constitution of the United States

furnish additional arguments in favor of its rejection.

The judicial power of the United States is extended to all cases

arising under the Constitution.

Could it be the intention of those who gave this power, to say that

in using it the Constitution should not be looked into ? That a case

arising under the Constitution should be decided without examining

the instrument under which it arises ?

This is too extravagant to be maintained.

In some cases, then, the Constitution must be looked into by the

judges. And if they can open it at all, what part of it are they for-

bidden to read or to obey ?

There are many other parts of the Constitution which serve to

illustrate this subject.

It is declared that " no tax or duty shall be laid on articles ex-

ported from an}' State." Suppose a duty on the export of cotton, of

tobacco, or of flour ; and a suit instituted to recover it. Ought judg-

ment to be rendered in such a case ? ought the judges to close their

eyes on the Constitution, and only see the law ?

52
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Tlie Constitution declares "that no bill of attainder or ex post facto

law shall be passed.''

If, however, such a bill should be passed, and a person should be

prosecuted under it, must the court condemn to death those victims

whom the Constitution endeavors to preserve ?

'' Xo person," says the Constitution, "shall be convicted of treason

unless on the testimony of two witnesses to the same overt act, or on
confession in open court.''

Here the language of the Constitution is addressed especially to

the courts. It prescribes, directly for tlieui, a rule of evidence not to

be departed from. If the legislature should change that rule, and
declare one witness, or a confession out of court, sufficient for convic-

tion, must the constitutional principle yield to the legislative act ?

From these, and many other selections which might be made, it is

apparent that the framers of the Constitution conteujplated that in-

strument as a rule for the government of courts, as well as of the

legislature.

Why otherwise does it direct the judges to take an oath to suj)-

port it? This oath certainly applies in an especial manner to their

conduct in their official character. How immoral to impose it on
them, if tliey were to be used as the instruments, and the knowing
instruments, for violating what they swear to support!

TIh' oath of office, too, imposed by the legislature, is completely

demonstrative of the legislative opinion on this subject. It is iu

these words: "I do solemnly swear that I will aduiiuister justice

without respect to pei'sons, and do equal right to the pour and to the

rich; and that I will faithfully and impartially discharge all the du-

ties incumbent on me as , ancordiug to the best of my abilities

and understanding, agreeably to the Constitution and laws of the

United States."

Why does a judge swear to discharge his duties agreeably to the

Constitution of the United States, if tlint Constitution forms no rule

for his government— if it is closed upon him, and cannot be in-

spected by him?
If such be tlie real state of things, this is worse than solemn mock-

ery. To prescribe, or to take tliis oath, beconjes equally a crime.

It is also not entirely unworthy of observation, tliat in declaring

what sliall be the supreme law of tlie laml, tlie Constitution itself is

first mentioned; and not the laws of the United States g»M)erally. but

those only which shall be made in |)ursiiance of the (!onstitution, have

tliat rank.

Thus, the particular phraseology of the Constitution of tlie United

States contirms and strengthens the principle, supposed to l)e essen-

tial to all written constitutions, that a law repugnant to tho Consti-

tution is void ; and that courts, as well as other departments, are

bound by that iustruiueut. T//c rule must Or disclinryrd.
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Section II.— Exercise of Power to pass on Consti-

tutionality OF Statutes.

FREES V. FORD.

6 New Yoj-k, 176. 1852.

Appeals, by the defendants, from judgments of the Supreme Court,

affirming judgments rendered in the County Court of the County of

Columbia, in favor of the plaintiffs. The facts in the two cases were

alike in substance, and presented the same questions. The suits

were commenced in January, 1848, by the tiling and service of decla-

rations, in the usual form in assumpsit, on the common counts. In

the first action, the damages claimed were two hundred, and in the

last one hundred dollars. Neither declaration contained any allega-

tion as to the residence of the defendants.

The defendants in their pleas alleged that the Supreme Court had

exclusive jurisdiction of the causes of action, and that the same

were not subject to the jurisdiction of the County Court. The plain-

tiffs demurred to the pleas, assigning various special causes, and

the defendants joined in demurrer.

JoHNSOX, J. There is a ground on which these judgments ought

to be reversed, leaving untouched the question of the constitution-

ality of the Judiciary Act so far as it relates to the jurisdiction of the

County Courts. We ought not to pass upon the question of the con-

stitutionality of a statute, unless the determination of the point is

necessary to the determination of the cause. Indeed we cannot, if

we would, so pass upon it as to render our decision efficient as

autliority, when there is another and clear ground on wliich our

judgment ma\' be supported.

The 30th section of the Judiciary Act provides, that the County
Courts shall have jurisdiction " to hear, try, and determine according

to law, the following actions when all of the defendants at the time

of commencing the action reside in the county in which said court

is held; actions of debt, assumpsit and covenant, when the debt or

damages claimed shall not exceed two thousand dollars," &c. This
County Court is not a court of general jurisdiction, as was the old

Court of Common Pleas; on the contrary, it is a new court with
a limited statutory jurisdiction. To all such courts the rule uni-

versally applies, that their jurisdiction must appear upon tlie record.

Turner, adin'r, v. The Bank of North America, 4 Dallas, 8. la
these cases it does not appear upon the records that the defendants
were, at the time when the suits were commenced, residents of the
county of Columbia. Tliis being a jurisdictional fact, and not averred
upon the records, the judgments must be reversed.
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^>irilC-J^i*^VXIi/GRAXD TRUXK RAILWAY COMPANY
r. \V1:L L.MAX,

11 :5 United States, 331». 1892.

[TiiLS suit was prosecuted by defendaut in error in tlie State courts

f Michigan aguinst plaintiff in error for damages resulting from the

efusal of the latter to transport the former as a jiassonger for the

te of passenger fare lixed by statute of the State. In the trial court

subujitted on an agreed statement of facts and the testi-• /^ \.\\\i iifive was i

^<^v of two witnesses as to the capital stock, debts, earnings, and
.<^ expenses of the company. The defendant below asked an instrue-

^ tiou that the statute was unconstitutional, which was refused, and
judgment was rendered for plaintiff, which, on appeal, was affirmed

1^ yAiy the Supreme Court of the State and the case was brought to this^ court on writ of error. In the first part of the opinion it is sug-

gested that the facts in the record are not sufficient to enable the

court to say as matter of law that the State statute would reduce

the earnings of the company below a just compensation, and that

till; question was one for the jury. Certain facts set out as to the

/ li^ll^'''''"
i"t'ii^^ents of the bringing of suit and trial of the case are

UJU^ I ;AfflicirMitly referred to in the portion of the opinion set out below.]

Mu. JusTicK I5kkwku delivered the opinion of the court.

The Supreme Court of Michigan in passing upon the jiresent case

felt eoiistrained to make this observation:—
'• It being evident from the record that this was a friendly suit

between the plaintiff" and the defendant to test the constiUitionality

of this legislation, the Attorney-General, when it was hrouglit into

this court upon writ of error, very properly interposed and si'cured

counsel to rejiresent tlM! ])ublic interest. In the stipulation of facts

or in tlu! taking of testimony in the court below neither the Attorney-

General nor any other person interested for or employed in behalf

of the people of the State took any part. What difference there

might liave been in the record had the people been represented in

the court below, lK)Wever, under our view of the case, is not of

material inquiry.''

Counsel for plaintiff in (M-ror, referring to this, does not question

or deny, but says: "The Attorney-General speaks of the case as

evidently a frieniUy case, and Justice Morse, in his opinion, also

so speaks of it. This may be conceded; but what of it*.' There is

no ground for the claim that any fraud or trickery li;is liein |iiac-

tised in presenting the testiujony."

We think there is much in the suggestion. The llieniy ii|p(.n

wliich, apparently, this suit was brought is th;it p:irties have an
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appeal from the legislature to the courts ; and that the latter are

given an immediate and general supervision of the constitutionality

of the acts of the former. Such is not true. Whenever, in pursu-

ance of an honest and actual antagonistic assertion of rights by one

individual against another, there is presented a question involving

the validity of any act of any legislature, State or Federal, and the

decision necessarily rests on the competency of the legislature to so

enact, the court must, in the exercise of its solemn duties, determine

whether the act be constitutional or not ; but such an exercise of

power is the ultimate and supreme function of courts. It is legiti-

mate only in the last resort, and as a necessity in the determination

of real, earnest, and vital controversy between individuals. It never

•was the thought that, by means of a friendly suit, a party beaten in

the legislature could transfer to the courts an inquiry as to the con-

stitutionality of the legislative act.

These observations are pertinent here. On the very day the act

went into force the application for a ticket is made, a suit com-

menced, and within two months a judgment obtained in the trial

court ; a judgment rendered not upon the presentation of all the

facts from the lips of witnesses, and a full inquiry into them, but

upon an agreed statement which precludes inquiry into many things

wdiich necessarily largely enter into the determination of the matter

in controversy. A single suggestion in this direction : It is Agreed

that the defendant's operating expenses for 1888 were $2,404,510.54.

Of what do these operating expenses consist ? Are they made up

partially of extravagant salaries— fifty to one hundred thousand

dollars to the president, and in like proportion to subordinate offi-

cers ? Surely, before the courts are called upon to adjudge an act

of the legislature fixing the maximum passenger rates for railroad

companies to be unconstitutional, on the ground that its enforcement

would prevent the stockholders from receiving an}- dividends on

their investments, or the bondholders any interest on their loans,

they should be fully advised as to what is done with the receipts

and earnings of the company ; for if so advised, it might clearly

appear that a prudent and honest management would, within the

rates prescribed, secure to the bondholders their interest, and to the

stockholders reasonable dividends. While the protection of vested

rights of property is a supreme duty of the courts, it has not come

to this, that the legislative power rests subservient to the discretion

of any railroad corporation which may, by exorbitant and unreason-

able salaries, or in some other improper way, transfer its earnings

into what it is pleased to call " operating ex]ienses."

We do not mean to insinuate aught against the actual manage-

ment of the affairs of this company. The silence of the record gives

us no information, and we have no knowledge outside thereof, and

no suspicion of wrong. Our suggestion is only to indicate how

easily courts may be misled into doing grievous wrong to the public,
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and how careful they shouUl be to not declare legislative acts uncon-

stitutional upon agreed and general statements, and without the

fullest disclosure of all material facts.

Judgment affirmed.

Section III. — Effect of Partial Unconstitutionality.

POLLOCK V. FARMERS' LOAN AND TRUST COMPAj^Y.
(Rkuearing.)

158 United States, COl. 1895.

[See page 223, supra.']

FIELD V. CLARK.

143 United States, 619. 1892.

[See page 05, supra.']

Section IV. — Responsibility for Official Acts under
Unconstitutional Statute.

CAMPr.KLL V. SHERMAN.

:J5 Wisconsin, 10:J. 1874.

Ai'i'KAL from tlio Circ^iit ('ourt for V.\\\ C'lairo County.

Action for the unlawful sfi/.urt! and conversion by tlie defendant,

sheriff of Eau Claire County, through his deputy, and under color of

his oflice, of a steamboat witli its tackle and furniture, the ])roporty

of the plaintiff. The coni])laint demands damages for the value of

t))e projxrrty and fen- the loss caused ])laintifT in his business by the

seizure.

[The ste.-unboat was seized by tlie slicriff under a writ issued from

a State court in a proceeding in accordance with the laws of the State

\a) enforce a liiMi on such boat for a sum due to OJic Hcyliiiun under
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contract for services as a pilot. After such seizure tlie steamboat

was accidentally destroyed by tire. These facts being set up by an-

swer as a defence, the jdaintiff demurred thereto, and appealed from

an order overruling his demurrer. The court, in its opinion, holds

that the statute authorizing proceedings in tlie courts of the State to

enforce a maritime lien such as that claimed in the action in which

the sheriff made the seizure was unconstitutional, and then proceeds.]

Cole, J.

"

This being the case, the further question arises, Did the warrant!

thus issued in a cause over Avhich that court had no jurisdiction,
|

afford any protection to the officer for acts done in its execution ? |

The counsel for the defendant contends that it would protect the

officer, and that, if fair and regular on its face, he had no right and

it was not his duty to inquire whether the court which issued it had

jurisdiction of the cause. Where the subject-matter of the suit is

within the jurisdiction of the court, yet jurisdiction in the particular

case is wanting, there is certainly reason and authority for holding

that an officer who executes a process fair upon its face shall be pro-

tected. But a clear distinction exists between that case_and a pro-

ceeding {u which the process itself shows that tlie court has exceeded,

its jurisdiction. The rule is stated by Mr. Justice Smith in Bag-

nail V. Ableman, 4 Wis. 163, in the following language :
" When the,

process is fair on its face, and issued by a court or magistrate of com-

petent jurisdiction, it is a protection to the officer. But if it be not

fair and regular upon its face, or its recitals or commands show

want or excess of jurisdiction in the court or magistrate issuing it,

the officer is not protected in its execution." p. 179. The form of

the warrant issued in the present case is not set forth in the answer.

But it was undoubtedly such a process as the clerk was required to

issue upon the filing of the complaint, and it would show upon its

face that it was issued in a proceeding instituted under the provisions

of ch. 184 [Laws of 1869]. It would command the officer to attach

and seize the steamer "Ida Campbell," her tackle, apparel, and furni-

ture, if found within his county, and safely keep the same to answer all

such liens as should be established against it in favor of the plaintiff

in the cause. It would properly contain recitals showing that a com-

plaint had been filed with the clerk, and state the nature and amount

of the demand for which a lien was claimed against the vessel. We
must presume from the matters stated in the answer that such was

the form of the warrant under which the officer acted ;
and further-

more, a process setting forth these facts would be required by the law

under which the proceeding was taken. And it is very apparent that

such a warrant would show upon its face the nature of the proceed-

ing, and that the suit was instituted to enforce a maritime lien. In

other words, it would show that the Circuit Court had no jurisdiction

of the subject-matter of the action, and no power to hear and deter-

a
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/luiiie it. And we understand the rule to be, that where the process

/(does thus show a want of jurisdiction in the court of the subject-

inatter of the action, it is void, and does not protect the officer. In

tjus all the cases agree.

But it is said that this rule imposed upon the officer in the present

case the duty of determining, in advance of any decision of the courts

of this State, the validity of an act of the legislature. How can it

l>e expected, it is asked, that a mere ministerial officer could decide

such a question, and thus find out that his process was void for want

of jurisdiction in the court which issued it? The maxim ignorantia

juris non excusat,— ignorance of the law, which every man is

])resumed to know, does not afford excuse,— in its a})plication to

luuuan affairs, frequently operates harshly; and yet it is manifest

that if ignorance of the law were a ground of exemption, the admin-

istration of justice would be arrested, and society could not exist.

For in every case ignorance of the law would be alleged. And con-

sequently the answer must be given in this case, that the ignorance

of the officer is of the law, and the rule is almost without an excej)-

tion, that this does not excuse. It may devolve upon the officer a

vast responsibility in some cases, to say that he must notice at his

peril that an act of the legislature attempting to confer jurisdiction

upon the courts is unconstitutional. lUit if the officer does not wish

1t<i assume all the hazard which such a rule of law imposes on him,

he must require a V)ond of indemnity from the party for whom he is

acting. It is further said that it was the duty of the officer to obey

the mandate of the warrant and seize the identical steamboat which

lie did attach, and that he had no alternative but to obey. If the

act which the writ commanded him to do was a trespass, he was not

required to perform it. Nor would he be liable in that case to the

])laiiitiff for refusing to execute a process void for want of jurisdiction.

We have examined the authorities cited on the brief of counsel for

the defendant, but we find nothing in them inconsistent with the

views above expressed.

Tlie conclusion which we have reached is, that the answer does

not state a defence to the action, and that the demurrer to it should

have been sustained.

STATE 7-. GODWIN'.

123 North C:iroIiii:i. r>'.)7. 1>^98.

[Dr.KKVDANTs wore justices of the \)o.ac.o. whose duty by a certain

statute of the State w.as to take action with reference to the i>ul)lic

roads in their township. A subseqtiont statut<« jjiirported to repeal

the statute above rofern-d to, so far as it applied to the county of
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which defendants were officers, and relieve them from the duty

thereby imposed. Defendants wen; indicted for refusal to perform

an official duty in not acting under the former statute. On the trial

the jury found a special verdict I'eciting that the county commis-

sioners had, on advice of counsel, determined not to act under the

later statute on the ground that it was void, and that defendants also,

on advice of counsel, were of opinion that nevertheless the later

statute repealed the earlier, and therefore failed to do the official

acts required by the earlier statute, believing that those acts devolved,

in accordance with the later statute, on other officers as therein pro-

vided. From a judgment of not guilty the State appealed. The
court in its opinion reaches the conclusion that the later statute was

unconstitutional by reason of some provisions therein, and that the

earlier statute was not thereby repealed, and then continues.]

Montgomery, J.

The question for decision, then, is, is one who is a public officer

under a former provision of law compelled, under pain of indictment

and punishment, to perform the duties of the office during the

time when there was on the statute books a subsequent act unconsti-

tutional in all of its provisions ? The matter is an important one,

both to the public and to the individual. With us, public office is a

public trust, and public officers are merely the agents of the people.

This fundamental principle of republican government may not al-

ways be recognized by the officer, but it is nevertheless the true

theor3^ When the people, through their representatives, create a

public office, and prescribe the duties of the officer, the people act for

the common good, and the incumbent of the office is the mere instru-

ment used for the general welfare. His gain or profit is not in

contemplation of the lawmakers. The public interest is the chief

consideration. What an anomalous state of things would we have,

then, if a person believing himself to be a public officer, because of

the discharge of the duties which he thought he owed to the public,

should afterwards be indicted and punished, because the courts had
held the act which created the office and prescribed its duties to be

against the provisions of the Constitution and void ! Such a proposi-

tion would be equivalent to declaring that the individual officeholder

must be wiser than the whole people, represented in their general

assembly. Such a proposition, to us, seems opposed to every idea

of justice. It could not be true. The criminal law cannot be in-

voked to punish one who acts as a public officer, — as an agent of

the people,— and who in the discharge of a public duty had obeyed
an act of the law-making power, even though the law be unconstitu-

tional, unless the act itself had required the committal of a crime, —

•

a thought which could not be entertained for a moment. And it

makes no difference that in the case before the court the defendants

are indicted for a refusal to perform certain duties under a former
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law attempted to be repealed by a subsequent unconstitutional statute,

and not for doing positive acts under an uneonstitutronal law. The
principle is the same in both cases. Tiie defendants here cannot be

punished under the criminal law for failing and refusing to perform

the duties of an othce, which office, and the duties pertaining to it, had
been sought to be repealed by a subsec^uent act of tlie legislature,

afterwards declared by tlie courts to be unconstitutional. Until the

subsequent statute was declared to be unconstitutional by competent

authority, the defendants, under every idea of justice and under our

theory of government, had a right to presume that the law-u)aking

power had acted within the bounds of tlie Constitution, and their

liighest duty was to obey.

It is not necessary, to a proper determination of tliis case, to go

into the realm of the effect of contracts, executed or executory, made
by a person claiming to be a public officer, but where there is no

lawfully created office. The counsel for the prosecution cited to the

court, in support of his position, the case of Norton v. Shelby Co.,

118 U. S. 425, and especially to that portion of the opinion wherein

it was declared by the court that " an unconstitutional act is not

a law ; it confers no rights ; it imposes no duties ; it affords no

protection ; it creates no office ; it is, in legal contemplation, as

inoperative as though it had never passed." The opinion in that

case was rendered upon the effect of an executory contract made

by one who claimed to be a j)ublic officer, the office having been

created without authority of law. For the reasons given in this

opinion, the case of Norton v. Shelby Co., supra, does not apply to

the facts in this case. Upon the special verdict the judgment of

the court below was that the defendants were not guilty, and the

judgment is affirmed. Affirmed}

' In 12 Harvard Law T^cview, at p. .352. is the following note to a brief statement

of the foref^oing case :
—

" The ra.se seems to he correct in primiplo, although there is a direct contiict of

authority on the question. Many jurisdictions hold that when a legislative enactment

proves to he invalid, it is, for all legal purposes, as if it had never existed; and, hefore

it haM heen declared unconstitutional hy the courts, acts done or duties neglected by a

puhlic officer, horta fidf helieving it to he v.ilid and in reliance upon it, are, .iccording

to the general rule, not excused hy his ignorance of the law. Sumner v. Heeler, 50

Ind. 341 ; Camphell r. Sherman, S^y Wis. 103. The hetter and more just doctrine,

however, appears to he that the officer is j)rotecfed unless the statute relied upon ap-

jxars on its face clearly uncoDBtitutiuual. Ilenke r. .McCord, 55 Iowa, 378; Sessuina

I'. IkiltB, 34 'lex. 335."
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CHAPTER Vril. !

A
THE GOVERNMENT OF THE TERRITORIES.

THE AMERICAN INSURANCE COMPANY v. CAJTTi

1 Peters, 511 ; 7 Curtis, 685. 1828. (Qjg^

Marshall, C. J., delivered the opinion of the court.ty['-^

The plaintiffs filed their libel in this cause in the District ^v^""- "^'/, jl^ o'

South Carolina, to obtain restitution of 356 bales of cotton^ part oft»>^ ^
the cargo of the ship ''Point a Petre ;

" wliich had been insured by^J
them on a voyage from New Orleans to Havre de Grace, in France.'^,.jv>'

The "Point a Petre" was wrecked on the coast of Florida, the cargo ^^,^jg^
saved by the inhabitants, and carried into Key West, where it was sold

,

for the purpose of satisfying the salvors, by virtue of a decree of

court consisting of a notary and five jurors, which was erected by aiT

act of the territorial legislature of Florida. The owners abandoned

to the underwriters, who, having accepted the same, proceeded iy^\J

against the property, alleging that the sale was not made by order of 'Kt^

a court competent to change the property. np*^ \j^
David Canter claimed the cotton as a bona fide purchaser, underKyJLA >^

the decree of a competent court, which awarded seventy-six per cent • /r

to the salvors on the value of the property saved. l/*5 • \ ^
The district judge pronounced the decree of the territorial court a^^^ -^^

nullity, and awarded restitution to the libellants of such part of the \/^^ ^
cargo as he supposed to be identified by the evidence, deducting J^-r ija/

therefrom a salvage of fifty per cent. Cat . '-r^q
The libellants and claimant both appealed. The Circuit Courts P^/*

reversed the decree of the District Court, and decreed the whole jl/

cotton to the claimant, with costs, on the ground that the proceed^
ings of the court at Key West were legal, and transferred the'

property to the purchaser.

Fi-om this decree the libellants have appealed to this court.

The cause depends mainly on the question whether the property

in the cargo saved was changed by the sale at Key West. The
conformity of that sale to the order under which it was made has not

been controverted. Its validity has been denied, on the ground that

it was ordered by an incompetent tribunal.
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The tribunal was constituted by an act of tlie territorial legislature

of Florida, passed on the 4th July, 1823, which is inserted in the

record. That act purports to give the power which has been exer-

cised; consequently the sale is valid, if the territoral legislature

-was competent to enact tlie law.

The course which the argument has taken will require that in

deciding this question the court should take into view the relation in

which Florida stands to the United States.

Tlie constitution confers absolutely on the government of the

Union the powers of making war and of making treaties ; consequently,

that government possesses the power of acquiring teiritory, either by

conquest or by treaty.

The usage of the world is, if a nation be not entirely subdued, to

consider the holding of conquered territory as a mere military occu-

pation, until its late shall be determined at the treaty of peace. If

it be ceded by the treaty, the acquisition is confirmed, and the ceded

territory becomes a part of the nation to which it is annexed, either

ou the terms stipulated in the treaty of cession, or on such as its new

master shall impose. On such transfer of territory it has never

been held tluit the relations of the inhabitants with each other

undergo any change. Their relations with their former sovereign are

dissolved, and new relations are created between them and the gov-

ernment which has acquired their territory. The same act which

transfers their country, transfers the allegiance of those who remain

in it; and the law, which maybe denominated politieal, is necessarily

changed, although that which regulates the intercourse and general

conduct of individuals remains in force until altered by the newly

created power of the State.

On the 21 of February, 1810, Si)ain ceded Florida to the United

State*. The sixth article of the treaty of cession (S Stats, at Large,

252) contains the following provision: "The inhabitants of the

territories which his Catholic majesty cedes to the United States by

this treaty shall b'- incorporated in the Union of tlie United States,

as soon as may be consistent with the principles of the Federal Consti-

tution, and admitted to the enjoyment of the privileges, rights, and

immunities of the citizens of the United States."

This treaty is the law of the land, and admits the inhabitants of

Florida to the enjoyment of the privileges, rights, and immunities

of the citizens of tlie United States. It is unnecessary to inquire

whether this is not their condition, indei)endent of stipulation. Tliey

do not, however, jjarticipato in ])(ditical power; they do not share

in th(^ governnuMit till Florida shall become a State. In tlie mean

time, Florida continues to be a Territory of the United States, gov-

erned by virtue of that clause in the (jonstitution whi<"h empowers

Congress "to make all needful rules and regulations respecting the

territory or otlier property belonging to tiie United States."

Perliaps the power of governing a Territory l>elonging to the United
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States, which has not, by becoming a State, acquired the means of

self-government, may result necessarily from the facts that it is not

within the jurisdiction of any particular State, and is within the

power and jurisdiction of the United States. The right to govern

may be the inevitable consequence of the right to acquire territory.

Whichever may be the source whence the power is derived, the pos-

session of it is unquestioned. In execution of it. Congress, in 1822,

passed " An Act for the establishment of a territorial government in

Florida" (3 Stats, at Large, 654), and on the 3d of ]March, 1823,

passed another act to amend the act of 1822. Under this act the

territorial legislature enacted the law now under consideration,

[Portions of the act last above referred to, which provide for cer-

tain territorial courts, are set out and discussed, but it is held that

the territorial court in question did not have admiralty power under

that act. Such power is found to have been derived from the terri-

torial legislature under the authority to pass laws with reference to

all rightful objects of legislation not " inconsistent with the laws

and Constitution of the United States."]

It has been contended that, by the Constitution, the judicial power
of the United States extends to all cases of admiralty and maritime

jurisdiction, and that the whole of this judicial power must be vested
'' in one Supreme Court, and in such inferior courts as Congress shall

from time to time ordain and establish." Hence it has been argued

that Congress cannot vest admiralty jurisdiction in courts created by
the territorial legislature.

We have only to pursue this subject one step further to perceive

that this provision of the Constitution does not apply to it. The
next sentence declares that "the judges, both of the supreme and
inferior courts, shall hold their offices during good behavior." The
judges of the superior courts of Florida hold their offices for four

years. These courts, then, are not constitutional courts, in which
the judicial power conferred by the Constitution on the general gov-

ernment can be deposited. They are incapable of receiving it. They
are legislative courts, created in virtue of the general right of sover-

eignty which exists in the government, or in virtue of that clause

which enables Congress to make all needful rules and regulations

respecting the territory belonging to the United States. The juris-

diction with which they are invested is not a part of that judicial

power which is defined in the third article of the Constitution, but is

conferred by Congress, in the execution of those general powers
which that body possesses over the Territories of the United States.

Although admiralty jurisdiction can be exercised in the States in

those courts oidy which are established in pursuance of the third article

of the Constitution, the same limitation does not extend to the Terri-

tories. In legislating for them Congress exercises the cou)bined

powers of the general and of a State government.
We think, then, tliat the act of the territorial legislature erecting
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the court by whose decree the cargo of the " Point a Petre " was sold,

is not ••inconsistent with the hiws and Constitution of the United

States," and is vahd. Consequently, the sale made in pursuance of

it ciianged the property, and tlie decree of the Circuit Court, award-

ing restitution of the property to the claimant, ought to be affirmed

with costs.*

1 In MiNKKs' Bank v. Iowa, 12 How. 1 (1851), the validity of an act of tlie terri-

ff^ /^torial k'jjislature of Iowa rrpealiiii^ tlie charter of the hank, which was j^ranteii hy tlio

A- K^ t^ritorial K-yis^lature of Wisconsin when Iowa was a ])art of tiie latter Territory, was

, y^ .,v.v...v,... From a jiulgnient of tlie State Snpreine Court ajjaiiist the hank, it took

^^ -^ LT^a writ of error to the !Suj)reme Court of the I'nited States. In rendering the o])iniou

^ of the court Mil. Jlstick Daniel said:—
-v \y* ^U^' '''* ''^^" ^'S"^^' '" ''''s case, that, as Con^'re-^s, in creating the territorial gov-

' - ^f^ h enlinents of Wisconsin and Iowa, reserved to themselves the jiower of disajiproving

afC^ - ' OTid tiieril)y annulling the acts of those governments, and huil, in the exercise of that

y^ jKJwer. stricken out severaljjf the provisions of the ciiarter of the Hank of l)ul)U{ine,

r,^ i enacted hy the legislature of Wisconsin, assenting to the residue ; that, therefore, the

' Jkr>r^ charter of tliis hank should he reganled as an act of Congress, ratiier tlian of the terri-

torial giivernnient ; and consequently the decision of tiie State court, in favor of the

repealing law of Iowa, must he held to he one in wliidi was drawn in ()uestion and

-><tj^ ^. overruled the validity of a statute of or .an authority exercised under the United

y yU -States, and as a decision also against a right, title, or privilege set up under a statute

f the I'nited .States. The fallacy of this argument is easily detected. Congress, in

fn^ting the territorial governments, .and in conferring upon them ])owers of gener.al

legislation, did not, from ohvious jjrinciples of jxdicy and necessity, ordain a suspen-

sion of all acts proceeding from tho'^e powers, until e.vpre.^sly sanctioned hy themselves,

whilst, for considerations e(|ually strong, they reserved the jiower of di.sapproving or

annulling such acts of territorial legi.slation as might he deemed detrimental. A
-different system of jjrocedure would have heen fatal to all practical imj)rovement in

k*ever urgently called for ; nay, niiglit have disanneil them of the

^^reservation. An invasion, or insurrection, or any other crisis

f^^ (jemanding the mo.>»t strenuous .action, wouM have had to remain withont juevenlivo

Zr IjUdifferent system of j)ri

/t^y^ those Territories, howc

{^^ •, very jiower of self-pn

1^

T remedy till Congress, if not in session, could he convened, or, when in session, must

J
havt; awaited its possihly j)rocra,stinated aid.

^ "The argument would render, also, the .acts of tiie territorial governments, even

the tnost wholfsonie and neccs.sary, and liioiigh indispensaldy carried to the extrenw

of authority, olmoxious to tiie charge of usiir|iation or criminality. The reverse of

this argument, whilst it is .acconlant with the investiture of general legisbitive ]M)wer

in th<- territori.al governments, places them in the jiosition of n.sefnlness and advantage

,J^ towards those tlwy were hound to foster, and suhjects thi-in at the same time to jiropi'r

>^reHtraints fnjm their superior. The charter of the Hank of DnluKine, enacted in all

^jits detail.'* .and power** ever possessed hy it (and iiccording to which it wjw in fact

organized) hy tlio legisl.ature of Wisconsin, mn.st he lookc<l upon as the creature of

'/v- tint l«-gif«lalure. To reg.inl it. !is we an- nrgi-d to do hy the arginnent for the plain-

-^ w^^ tiff in error, would constitute it rather a hank of the I'nited Stales, situated without

,
jr V the I'nited .Stiites, and ojternting within the Territory of Wisconsin, now the .''^tate of

' r(^/ C Iowa, iiMlejMMidently of the power or local policy of that State, anil heyoml the reach

I^A /^ of itH r.-v'iiiticM or ohligations to he ejceileii for its own citizens. We think lli.it the

# IxmiliotiH urged for the plaintifT in error leave the ohjectioiiB to the jurisdiction, as

•^ ' /»• alKive Htated, in their full fono. We regard holh the charter graiiteil hy Wi.-iconsin,

C^/^^ .-> and the repeal of that charter hy Iowa, alike as acts of the territorial authorities,

y>^ V^ and not iw the uctH of any State of this I'liiou; ami th.at. as such, this court has no

to' A^ tfnytt'X, hy writ of error, to lake cogni/anie of them in virtue of, and for the olijects

^ /»flc»tigiiatfid hy, the J.'ith section of the .Fudiciary Act."

U/^ Ay , } III .Nationai, Hank r Coimv <»k Yankhin, H)I I'. S. I'j'.i (lH7;t). which w.is an

action brought iu tho court of Dakota Territory against a county on hoiids issued in
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THOMPSON V. UTAH.

170 United States, 343. 1898.

Mr. Justice Haklax delivered the oi)inioii of the court. \ ^ \j~ ^

By an indictment returned in the District Court of the' Second

Judicial District of the Territory of Utah, at its May term, 1895,—
i.

that being a court of general jurisdiction,— the plaintiff in error^^

and one Jack ISIoore were charged with the crime of grand larceny /7?^

alleged to have been committed INIarch 2, 1895, in Wayne County of ^ ^ iW*

that Territory, by unlawfully and feloniously stealing, taking and WA J^
driving away one calf, the property of Heber Wilson.

r',<r \

aid of a railroad, it was conteuded by defendant that the Territory had no authority to^

pass the act authorizing the issuance of such bonds. On the other hand it was con^

tended that an act of Congress annulling the act of the legislature of Dakota Territory,

except so far as bonds were authorized to be issued thereunder to a certain railroad /a i

(and this description covered the bonds in suit), amounted to an authorization of these f , [/

bonds and made them valid. Mr. Chief Justice Waite, rendering the opinion of";

the court reversing the decision of the Supreme Court of the Territory, declared that

the act of Congress above referred to was a direct graut of power by Congress to the^

county to issue the bonds in dispute, and continued :
—

f
yP^ J"

" We do not consider it necessary to decide whether the governor of Dakota had'" fi v a/'

authority to call an extra session of the legislative assembly, nor whether a law passed ^^ ^tJ-

at such a session or after the limited term of forty days had expired would be valid, (J^ J-^

because, as we think, the act of May 27, 1872, is ecjuivalent to a direct grant of power f

(^f*^ ^/
by Congress to tlie county to issue tlie bonds in dispute. It is certainly now too late ">^!, a/'

to doubt the power of Congress to govern the 'Jerritories. There have been some / ^J^ y

differences of opinion as to tlie particular clause of the Constitution from which tlie//^ j^
power is derived, but that it e.xists has always been conceded. The act to adapt the ri'
ordinance to provide for the government of the Territory northwest of the river Ohio'jJ^^^^-
to the requirements of the Constitution (1 Scat. 50) is chap. 8 of tlie first session of

the first Congress, and the ordinance itself was in force under the confederation when,

the Constitution went into effect. All territory within the jurisdiction of the I'nited

States not included in any State must necessarily be governed by or under the author-

ity of Congress. The Territories are but political subdivisions of the outlying

dominion of tiie United States. Their relation to the general government is much
the same as that which counties bear .to the respective States, and Congress may
legislate for them as a State does for its municipal organizations. The organic law or

a Territory takes the place of a constitution as tlie fundamental law of the local gov-

ernment. It is obligatory on and binds the territorial authorities ; but Congress is

supreme, and for the purposes of this dei)artment of its govermental authority has all

the powers of the people of the United States, except such as have been expressly or

by implication reserved in the prohibitions of the Constitution.
" In the organic act of Dakota there was not an express reservation of power iu

Congress to amend the acts of the territorial legislature, nor was it necessary. Such
a power is an incident of sovereignty, and continues until granted away. Congress

may not only abrogate laws of the territorial legislatures, but it may itself legislate

directly for the local government. It may make a void act of the territorial legisla-

ture valid, aiul a valid act void. In other words, it has full and complete legislative

authority over the people of the Territories and all the departments of the territorial

governments. It may do for the Territories what the people under the Constitutiou

of the United States mav do for the States."
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The case was first tried wlien Utah was a Territory, and by a

jury composed of twelve persons, liotli of the defendants were

found guilty as charged, and were recommended to the mercy of

the court. A new trial having been granted, the case was removed

for trial to another county. But it was not again tried until after

tlie admission of Utah into the Union as a State.

At the second trial the defendant was found guilty. He moved
for a new trial upon the ground among others that the jury that

tried him was composed of only eight jurors; whereas by the law

in force at the time of the commission of the alleged offence a law-

ful jury in his case could not be composed of less than twelve jurors.

The application for a new trial having been overruled, and the ac-

cused having been called for sentence, he renewed his objection to

the composition of the jury, and moved by counsel that the verdict

be set aside and another trial ordered.

This objection was overruled, the accused duly excepting to the

action of the court. He was then sentenced to the State prison for

the term of three years. The judgment of conviction was affirmed

by the Sujn-eme Court of Utah, the court holding that the trial of

the accusrd by a jur}^ composed of eight persons was consistent with

the Constitution of the United States.

By the statutes of the Territory of Utah in force at the time of

the conunission of the alleged offence it was provided that a trial

• jury in a District Court should consist of twelve, and in a justice's

court of six, persons, unless the parties to the action or proceeding,

in other than criminal cases, agreed u[)on a less number; that a

felony was a crime punishable with death or by imprisonment in

the penitentiary, every other crime being a misdemeanor; that the

stealing of a calf was grand larceny and punishable by confinement

in a penitentiary for not less than one nor more than ten years

;

that no person should be convicted of a j)ublic offence unless by the

verdict of a jury, accepted and recorded by the cmirt, or upon a ])lea

of guilty, or upon judgment against him upon a demurrer, or upon

the judgment of a court, a jury liaving been waived in a criminal

action not amounting to a felony ; and that issues of fact should be

tried by jury, unless a trial in that modi; was waived in criminal

cases not amounting to a felony by the consent of both jiarties ex-

pressed in open court and entered in its minutes, 2 Comp. Laws,

Utah, IKSS, §§ .'iOG"), 4;i8(), UWl',, U'Ai, ITIM). I<K)7.

liy tiie constitution of the State <d Utali it is ])rovided : "In

capital cases the right of trial by jury shall n'lnain inviolate. In

courts of general jurisdiction, except in capital (i;ises, a jury sliall

consi.st of eight junus. In courts of inferior jurisdiction a jury shall

consist of four jurors. In criminal cases the verdict shall be >inaui-

mctus." Const, art. 1, sec. 10. Also: "All criminal ])rosecutions

ajid penal actions which may liave arisen (»r wliich may arise Ix'fore

the change fiom a territori.al to a state governmenf, and which shall
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then be pending, shall be prosecuted to judgment and execution in

the name of the State, and in the court having jurisdiction thereof.

All offences committed against the laws of the Territory of Utah,

before the change from a territorial to a state government, and

which shall not have been prosecuted before such change, may be

l")rosecnted in the name and by the authority of the State of Utah,

with like effect, as though such change Jiad not taken place, and all

penalties incurred shall remain the same, as if this constitution had

not been adopted." Const, art. 24, sec. 6.

As the offence of which the plaintiff in error was convicted was a

felony, and as by the law in force when the crime was committed he

could not have been tried by a jury of a less number than twelve

jurors, the question is presented whether the provision in the con-

stitution of Utah, providing for a jury of eight persons in courts of

general jurisdiction, except in capital cases, can be made applicable

to a felony committed within the limits of the State while it was a

Territorj^, without bringing that provision into conflict with the

clause of the Constitution of the United States prohibiting the pas-

sage by any State of an ex post facto law.

The Constitution of the United States provides :
" The trial of

all crimes, except in cases of impeachment, shall be by jury; and

such trial shall be held in the State where the said crimes shall have

been committed, but when not committed within any State, the

trial shall be at such place or places as the Congress may by law
have directed." Art. 3, sec. 2. And by the Sixth Amendment of

the Constitution it is declared: ''In all criminal prosecutions, the

accused shall enjoy the right to a speedy and public trial, by an

impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascer-

tained by law, and to be informed of the nature and cause of the

accusation ; to be confronted with the witnesses against liira
; to

have compulsory process for obtaining witnesses in his favor, and
to have the assistance of counsel for his defence."

That the provisions of the Constitution of the United States re-

lating to the right of trial by jury in suits at common law apply to

the Territories of the United States is no longer an open question.

Webster r. Reid, 11 How. 437, 460; American Pul)lishing Co. v.

Fisher, 166 U. S. 464, 468; Springville v. Thomas, 166 U. S. 707.

In the last named case it was claimed that the territorial legislature

of Utah was empowered by the organic act of the Territory of Sep-

tember 9, 1850, 9 Stat. 453, c. 51. § 6. to provide that unanimity of

action on the part of jurors in civil cases was not necessary to a

valid verdict. This coui't said: "In our opinion the Seventh
Amendment secured unanimity in finding a verdict as an essential

feature of trial by jury in common-law eases, and the act of Con-

gress could not impart the power to change the constitutional rule^

and could not be treated as attempting to do so."

53
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It is equally beyond question that the provisions of the national

Constitution relating to trials by jury for crimes and to criminal

prosecutions apply to the Territories of the United States.

The judgment of this court in Reynolds r. United States, 98 U. S.

145, 154, which was a criminal prosecution in the Terrritory of Utah,

assumed tliat tlie Sixth Amendment applied to criminal prosecu-

tions in that Territory.

In Callan r. Wilson, 127 U. S. 540, 548, 551, whicli was a criminal

prosecution by information in tlie Police Court of the District of

Columbia, the accused claimed that the right of trial by jury was
secured to him by the Third Article of the Constitution as well as

by the Fifth and Sixth Amendments. The contention of the gov-

ernment was that the Constitution did not secure the right of trial

by jury to the people of the District of Columbia, that the original

provision, that when a crime was not committed within any State
" the trial shall be at such place or places as the Congress may by
law have dire('ted,'' had, probably, reference only to offences com-
mitted on the high seas; that, in adopting the Sixth Amendment,
the people of the States were solicitous about trial by jury in the

States and nowhere else, leaving it entirely to Congress to declare

in what way p-TSons should be tried who might be accusetl of crime

on the high seas and in the District of Columbia and in i)laces to be

thereafter ceded for the purposes respectively of a seat of Govern-

ment, forts, magazines, arsenals, and dockyards ; and, consequently,

that that amendment should be deemed to have superseded so much
of the third article of the Constitution as related to the trial of

crimes by jur\". That contention was overruled, this court saying:

" As the guarantee of a trial by jury, in the third article, implied

a trial in that mode and according to the settled rules of the com-

mon law, the enumeration, in the Sixth Amendment, of the rights

of the accused in criminal prosecutions, is to be taken as a declara-

tion of what those rules were, and is to be referred to the anxiety

of the people of the States to have in the supreme law of the land,

and so far as the agencies of the general government were con-

cerned, a full and distinct recognition of those rules, as involving

the fundamental rights of life, lilKMty, and property'. This recog-

nition was demanded and secunxl for the benefit of all tlie people

of the United States, as well those permanently or temporarily re-

siding in the District of Cobnnbia, as those residing or being in tlie

several States. There is notliing in the history of the Constitution

or of the original amendmejits to justify the assertion that the

people of tljis District may be lawfully dej)rived of the bi-nelit of

any of the constitutional guarantees of life, liberty, and ])rc»perty—
especially of the privilege of trial by jury in criminal cases." '' We
cannot think," the court further said, "that the people of tiiis

District have, in tliat regard, less rights than those acc(u-iled to the

people of tiie Territories of the United States."
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In Mormon Churcli v. United States, lOG U. S. 1, 44, one of the

questions considered was the extent of the authority which the

United States might exercise over the Territories and their inhabi-

tants. In the opinion of Mr. Justice Bradley reference was made
to previous decisions of this court, in one of which, National

Bank v. County of Yanktou, 101 U. S. 129, 133, it was said that

Congress, in virtue of the sovereignty of the United States, could

not only abrogate the laws of tlie territorial legislatures, but may
itself legislate directly for the local government; that it could make
a void act of the territorial legislature valid, and a valid act void

;

that it had full and complete legislative authority over the people of

the Territories and all the departments of the territorial govern-

ments ; that it " may do for the Territories what the people, under

the Constitution of the United States, may do for the States."

Eeference was also made to Murphy v. Kamsey, 114 U. S. 15, 44,

in which it was said : ''The people of the United States, as sove-

reign owners of the national Territories, have supreme power over

them and their inhabitants. In the exercise of this sovereign do-

minion, they are represented by the government of the United

States, to whom all the powers of government over that subject

have been delegated, subject only to such restrictions as are ex-

pressed in the Constitution, or are necessarily implied in its terms."

The opinion of the court in Mormon Church v. United States then

proceeded :
" Doiibtless Congress, in legislating for the Territories,

w^ould be subject to those fundamental limitations in favor of per-

sonal rights which are formulated in the Constitution and its amende

ments ; but these limitations would exist rather by inference and the

general spirit of the Constitution from Avhich Congress derives all

its powers, than by any express and direct application of its pro-

visions. The supreme power of Congress over the Territories and

over the acts of the territorial legislatures established therein is

generally expressly reserved in the organic acts establishing govern-

ments in said Territories. This is true of the Territory of Utah.

In the sixth section of the act establishing a territorial government

in Utah, approved September 9, 1850, it is declared ' that the legis-

lative powers of said Territory shall extend to all rightful subjects
' of legislation, consistent with the Constitution of the United States

and the provisions of this act. . . . All the laws passed by the

legislative assembly and governor shall be submitted to the Con-

gress of the United States, and if disapproved shall be null and of

no effect.' 9 Stat. 454."

Assuming then that the provisions of the Constitution relating to

trials for crimes and to criminal prosecutions apply to the Territories

of the United States, the next inquiry is whether the jury referred

to in the original Constitution and in the Sixth Amendment is a jury

constituted, as it was at common law, of twelve persons, neither

more nor less. 2 Hale's P. C. 161 ; 1 Chitty's Cr. Law, 505. This
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question must be answered in the affirmative. When ^lagua Chavta

declared that no freeman shoukl be deprived of life, &.C., " but by
the judgment of liis peers or by the law of the land," it referred to

a trial by twelve jurors. Those who emigrated to this country from
England brought with them this great privilege "as their birthright

and inheritance, as a part of that admirable common law which had
fenced around and interposed barriers on every side against the ap-

proaches of arbitrary power." 2 Story's Const. § 1770. In Bacon's

Abridgment, title Juries, it is said :
'• The trial per ji<(ts, or by a jury

of one's country, is justly esteemed one of the principal excellencies

of our Constitution ; for what greater security can any person have

in his life, liberty, or estate, than to be sure of not being divested of,

or injured in, any of these, without the sense and verdict of twelve

honest and impartial men of his neighborhood ? And hence we
find the common law herein confirmed by ]Magna Charta." So, in

1 Hale's P. C. 33: "The law of England hath afforded the best

method of trial, that is possible, of this and all other matters of fact,

namely, by a jury of twelve men all concurring in the same judg-

ment, l)y the testimony of witnesses cira voce in the presence of the

judge and jury, and by the inspection and direction of the judge."

It must consequently be taken that the word "jury " and the words

"trial by jury " were placed in the Constitution of the United States

with reference to the meaning affixed to them in the law as it was
in tliis country and in I'^ngland at the time of the adoption of that

instruuKMit ; and that when Thomjjson committed the offence of

grand larceny in the Territory of Utah— which was under the com-

plete jurisdiction of the United States for all purposes of govern-

ment and legislation — the supreme law of the land required that

he should be tried l)y a jury composed of not less than twelve i)er-

sons. And such was the requirement of the statutes of Utah while

it was a Territory.

Was it then competent for the State of Utah, ui>on its admission

into the Union, to do in respect of Thompson's crime what the

United States could not have done while Utah was a Territory,

namely, to provide for his trial by a jury of eight persons?

We are of opinion that the State did not acquire upon its admis-

sion into the Union the power to provide, in resi)ect of felonies com-

mitted within its limits while it was a Territory, that they should

be tried otherwise, than by a jury such as is jtrovidcil by the Con-

stitution of the United States. Wlien Thompson's crime was com-

mitted, it was his constitutional right to demand that his liberty

sliould not be taken from him except by the joint action of the

court and tiie unanimous verdict of a jury of twelve jx'rsons. To
liold that a State could deprive hiui of his liberty by the concurrent

action of a court and eight jurors, would recognize the power of the

State not only to do what the United States in respect of Thomi)-

son's crime could not, at any time, have done by Ic^^islation, but to
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take from the accused a substantial right belonging to him when
the offence was committed.

In our opinion, the provision in the constitution of Utah providing
for the trial in courts of general jurisdiction of criminal cases, not
capital, by a jury composed of eight persons, is ex post facto in its
application to felonies committed before the Territory became a
State, because in respect of such crimes the Constitution of the
United States gave the accused, at the time of the commission of
his ofPeuce, the right to be tried by a jury of twelve persons, and
made it impossible to deprive him of his liberty except by the
unanimous verdict of such a jury.

The judgment is reversed and the cause is remanded for fur-
ther proceedings not inconsistent with this opinion.

Mk. Justice Brewer and Mr. Justice Peckham dissented.
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CHAPTER IX.

THE ADMISSION OF NEW STATES.

BOYD V. THAYER.

143 United States, 133. 1892.

[See this case, supra, p. 423.]

: ^^y-
.^

.-3 C
'^V>^^K^ ^ J^ -y^ TEXAS V. WHITE.

XkJ ,^ 7 Wallace, 7U(J. 1868.

A^. (y^ '[This was an original suit in the Supreme Court to restrain cle-

/K ' J^mlants from receiving from the United States the proceeds of

y^^

^y^ _j^ certain bonds issued by the United States to Texas in 1851 in settle

ment of curtain boundary disputes, and transferred to dt'l'eiulants by
persons claiming to represent the State after her secession from the

Union and during her connection with the so-called Confederac^y. In

^ ^^ 18G7 this suit was brought under authority of the reconstructed State

J '- government. Defendants questi<tn the right of Texas, afti-r having

^ c . attempted to throw off her allegiance to the government of the United

Jii States, to sue as a State of the Union. The court holds that Texas

' >^ ^^^ "'^'''' ^'^ attempted a(;ts of secession, cease to be a State of the

'•'^'^•t/^^nion, and then continues.]

f . ^ fc-^ Mit. JusTiCK CiiASK delivered the opinion of the court.

\^\-^-
. • • •. • . .•

) u/^ IJut in order to the exercise, by a State, of the right to sue in this

p,}/\^ •J/' court, there needs to be a Stat<' government, competent to icpresent

'^y* it'riie Stat<! in its relations with th<; national gcn'ernment, so far at least

' ^^' as the institution and prosecution of a suit is concerned.

A*V ^- And it is by no means a h)gical conclusion, from the preniisos which

1. ^^ we have endeavored to establisli, that the gov('rnmental ndations of
-'^^ *^ Texa.s to the Union remain(;d unalt(!red. Obligations often remain
*

#> ^.i. unimpaired, while relations are greatly changed. The obligations^ -If. j***''^ allegiance to the State, and of ol)edience to her laws, subject to

jJL.' y\
' J the Constitution of the United Stages, are binding upon all citizens,
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whether faithful or unfaithful to them ; but the relations which sub-

sist while these obligations are performed are essentially different from

those which arise when they are disregarded and set at nought. And

the same must necessarily be true of the obligations and relations of

States and citizens to the Union. No one has been bold enough to

contend that, while Texas was controlled by a government hostile

to the United States, and in affiliation with a hostile confederation,

waging war upon the United States, senators chosen by her legisla-

ture, or representatives elected by her citizens, were entitled to seats

in Congress ; or that any suit, instituted in her name, could be enter-

tained in this court. All admit that, during this condition of civil

war, the rights of the State as a member, and of her people as citizens

of the Union, were suspended. The government and the citizens of

the State, refusing to recognize their constitutional obligations,

assumed the character of enemies, and incurred the consequences

of rebellion.

These new relations imposed new duties upon the United States.

The first was that of suppressing the rebellion. The next was that

of re-establishing the broken relations of the State with the Union.

The first of these duties having been performed, the next necessarily

engaged the attention of the national government.

The authority for the performance of the first had been found in

the power to suppress insurrection and carry on war ; for the per-

formance of the second, authority was derived from the obligation of

the United States to guarantee to every State in the Union a repub-

lican form of government. The latter, indeed, in the case of a rebel-

lion which involves the government of a State, and for the time

excludes the national authority from its limits, seems to be a neces-

sary complement to the former.

Of this, the case of Texas furnishes a striking illustration. When
the war closed there was no government in the State except that

which had been organized for the purpose of waging war against the

United States. That government immediately disappeared. The

chief functionaries left the State. Many of the sul)ordinate officials

followed their example. Legal responsibilities were annulled or

greatly impaired. It was inevitable that great confusion should

prevail. If order was maintained, it was where the good sense and

virtue of the citizens gave support to local acting magistrates, or

supplied more directly the needful restraints.

A good social change increased the difficulty of the situation.

Slaves, in the insurgent States, with certain local exceptions, had

been declared free by the Proclamation of Emancipation; and what-

ever questions might be made as to the effect of that act, under the

Constitution, it was clear, from the beginning, that its practical opera-

tion, in connection with legislative acts of like tendency, must be

complete enfranchisement. Wherever the national forces obtained

control, the slaves became freemeji. Support to the acts of Congress
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and the proclamation of the President, concerning slaves, was made

a condition of amnesty (13 Stat, at Large, 737) b}' President Lincoln,

in December, 1S03. and by l*resident Johnson, in May, 18Go (13 Stat,

at Lar-:o, 75S). And emancipation was coniirmed, rather than or-

dained, in the insurgent States, by the amendment to the Constitution

prohibiting slavery throughout the Union, which was proposed by
Congress in February, 1865, and ratified, before the close of the fol-

lowing autumn, by the requisite three-fourths of the States (L'J Stat.

at Large, 774, 775).

Tlie new freemen necessarily became part of the peoi)le, and the

people still constituted the State ; fur States, like individuals, retain

their identity, though changed to some extent in their constituent

elements. And it was the State, thus constituted, which was now
entitled to the benefit of the constitutional guaranty.

There being then no government in Texas in constitutional rela-

tions with the Union, it became the duty of the United States to

provide for tlie restoration of such a government. But tiie restora-

tion of the government which existed before the rebellion, without a

new election of officers, was obviously impossible ; and before any

such election could be properly held, it was necessary that the old

constitution should receive such amendments as would conform its

provisions to the new conditions created by emancipation, and afford

adequate security to tlie people of the State.

In tlie exercise of the power conferred by the guaranty clause, as

in the exercise of every other constitutional power, a discretion in

the choice of means is necessarily allowed. It is essential only that

the means must be necessary and proper for carrying into execution

the power conferred, through the restoration of the State to its con-

stitutional relations, under a republican form of government, and that

no acts be done, and no autliority exerted, which is either j)rohibited

or unsanctioned by tiie Constitution.

It is ncjt important to review, at length, the measures which liave

been taken, under this power, by the executive and legislative de])art-

nients of the national government. It is proper, however, to observe

th:it almost immediatt-ly after the cessation of organized hostilities,

and while the war yet smouldered in Texas, the President of tlie

United States issu 'd liis proclamation ap[»(»intiiig a provisional gov-

ernor for the State, and providing for the assembling of a convention,

with a view Ui tiie re-establishment of a republican government,

under an amended c(tnstitutioii, and to the restoration of the State to

Ikm- proper constitutional relations. A convention was accordingly

asHenibled, tin; constitution amended, elections hehl, and a State

government, acknowledging its obligations to the Union, established.

Whether the action then taken was, in all respects, warranted by

the Constitution, it is not now necessary to determine. The ])ower

exercised by the President w:is suppc^sed, doubtless, to be derived

from his constitutional functions, as commander-in-chief; ami, so
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long as the war continued, it cannot be denied that he might institute

temporary government within insurgent districts, occupied by the

national forces, or take measures, in any State, for the restoration of

State government faithful to the Union, employing, however, in such

efforts, only such means and agents as were authorized by constitu-

tional laws.

But the power to carry into effect the clause of guaranty is pri-

marily a legislative power, and resides in Congress. " Under the

fourth article of the Constitution, it rests with Congress to decide

what government is the established one in a State. For, as the

United States guarantee to each State a republican government,

Congress must necessarily decide what government is established in

the State, before it can determine whether it is republican or not."

This is the language of the late Chief Justice, speaking for this

court, in a case from Rhode Island (Luther v. Borden, 7 How. 42),

arising from the organization of opposing governments in that State.

And we think that the principle sanctioned by it maybe applied,

with even more propriety, to the case of a State deprived of all right-

ful government, by revolutionary violence ; though necessarily limited

to cases where the rightful government is thus subverted, or in immi-

nent danger of being overthrown by an opposing government, set up

by force within the State.

The action of the President must, therefore, be considered as pro-

visional, and, in that light, it seems to have been regarded by Con-

gress. It was taken after the term of the 38th Congress had expired.

The 39th Congress, which assembled in December, 18G5, followed by

the 40th Congress, which met in Marcli, 1867, proceeded, after long

deliberation, to adopt various measures for reorganization and restora-

tion. These measures were embodied in proposed amendments to the

Constitution, and in the acts known as the Reconstruction Acts, which

have been so far carried into effect, that a majority of the States

which were engaged in the rebellion have been restored to their con-

stitutional relations, under forms of government adjudged to be re-

publican by Congress, through the admission of their "Senators and
Representatives into the councils of the Union."
Nothing in the case before us requires the court to pronounce judg-

ment upon the constitutionality of any particular provision of these

acts.

But it is important to observe that these acts themselves show
that the governments which had been established and had been in

actual operation under executive direction were recognized by Con-
gress as provisional, as existing, and as capable of continuance.

By the act of March 2, 1807, 14 Stat, at Large, 428, the first of the

series, these governments were, indeed, pronounced illegal and were
subjected to military control, and were declared to be provisional

only ; and by the supplementary act of July 19, 1807, the third of

the series, it was further declared that it was the true intent and
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meaning of the act of March 2 tliat the governments then existing

were not legal State govi'rniuents, and if continued, were to be con-

tinued subject to the military commanders of the respective districts

and to the paramount authority of Congress. We do not inquire here

into the constitutionality of this legislation so far as it relates to

military authority, or to the paramount authority of Congress. It

suffices to say, that the terms of the acts necessarily imply recogni-

tion of actually existing governments; and that in point of fact the

governments tlius recognized, in some important respects, still exist.

What has thus been said generally describes, with sufficient accu-

racy, the situation of Texas. A ])rovisional governor of the State

was appointed by the President in l!S().">; in 18CG a governor was
elected by the people under the constitution of that year; at a subse-

quent date a governor was appointed by the commander of the dis-

trict. Each of the three exercised executive functions and actually

represented the State in the executive department.

In the case before us each has given his sanction to the prosecution

of the suit, and we find no difficulty, without investigating the legal

title of either to the executive office, in holding that the sanction thus

given sufficiently warranted the action of the solicitor and counsel in

behalf of the State. The necessary conclusion is that tlie suit was

instituted and is prosecuted by competent authority. [The court

holds that the transfer of these bonds to defendants was without

authority, and grants the relief sought by the bill.]^

r^ jr ^.^%^DS V. MANISTEE RIVER IMPROVEMENT COMPANY.

123 L'liitLMl States, 288. 1887.

O' [I'l.AiNTirr below, a cor[)oration chartered under the laws of ^lichi-

gan to improve the Manistee River, a stream wholly within the State,

brought action in the State court to collect tolls. Defendant claimed

j^^ that the statute autliori/.ing plaiiitilT to collect such tolls was uncon-

L • stitutional, on the ground that it impaired the obligation of the
^ contract contained in the Onlinanceof 1787, " for the government of

p- the territory of tl>e United States northwest of the river Ohio," giv-

y^ ing to the peojde of that torritory the right to the free use of the

navigable wat«Ts, &c., aii<l declaring su(th stij)ulation, witli others,

a compact l>etw<'en the original States and the people and States

within such territory, unalterable save by common consent. .Judg-

ment liaving been rendered against dc^fendant and anirnied in the

State Supreme Court, defendant bring.s up the case on writ of irror.]

' Mu. .hnriry. rtiiiKK (lc1ivcro<! n (liiwentiiin<)iiiiii-iii, in wliicli Mit. .Ir«Ti< i: Swavnd
anil .Mu. .hnruy. Mii.i.kk concurri'il.
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Mr. Justice Field delivered the opinion of the court.

I'ticie or tae urdinance oil jA" .

j\e waters of the territory! I «/^
J the St. Lawrence, whichli>^

There was no contract in the fourth article of the Ordinance of)

1787 respecting the freedom of the navigable

northwest of the Ohio River emptying into

bound tlie people of the territory, or of any portion of it, when sub-

sequently formed into a State and admitted into the Union.

The Ordinance of 1787 was passed a year and some mouths before

the Constitution of the United States went into operation. Its

framers, and the Congress of the confederation which passed it, evi-

dently considered that the principles and declaration of rights and

privileges expressed in its articles would always be of binding obli-

gation upon the people of the territory. The ordinance in terms

ordains and declares that its articles " shall be considered as articles

of compact between the original States and the people and States in

the said territory, and forever remain unalterable unless by common
consent." And for many years after the adoption of the Constitution

its provisions were treated by various acts of Congress as in force,

except as modified by such acts. In some of the acts organizing

portions of the territory under separate territorial governments it is

declared that the rights and privileges granted by the ordinance are

secured to the inhabitants of those territories. Yet from the veryi

conditions on which the States formed out of that territory were]

admitted into the Union, the provisions of the ordinance becamel
inoperative except as adopted by them. All the States thus formed
were, in the language of the resolutions or acts of Congress, " ad-

mitted into the Union on an equal footing with the original States

171 all respects whatever.'' Michigan, on her admission, became,
therefore, entitled to and possessed of all the rights of sovereignty

and dominion which belonged to the original States, and could at

any. time afterwards exercise full control over its navigable waters

except as restrained by the Constitution of the United States and
laws of Congress passed in ptursuance thereof. Permoli v. First

Municipality of New Orleans, 3 How. 589, 600 ; Pollard v. Hagan,
3 How. 212 ; Escanaba Co. v. Chicago, 107 U. S. 678, 688 ; Van
Brocklin v. Tennessee, 117 U. S. 151, 159 ; Huse v. Glover, 119 U. S.

543, 546.

Thejudgment of the Supreme Court ofMichigan must he affirmed ;

and it is so ordered.
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y Section I.— Faith and Credit to be given to Acts,
Records, and Judgments of another State.

.i^.^:
' A^p ^Whitman.

THOMPSON V. WHITMAN.

18 Wallace, 457. 187:3.

a citizen of New York, sued Thompson, a citizen of

U "^NIw Jt-rsey, in the Circuit Court of the United States for the

-xT Southern District of New York, for trespass committed by the de-

b^ /V fendant, as sheriff of ^Monmouth County, New Jersey, in wrongfully

V^ seizing and selling plaintiff's vessel in a proceeding before justices

* iaT of the peace of Monmouth County for violation of the statutes of^ • irtfkft State with regard to the gathering of clams by non-residents.

Tliompsun rtdied on the recitals of the record in the jjroeeeding be-

fore till' justices to show that the seizure was within the limits of

A^ Monmouth County, and that the proceeding was therefore within the

j.]fjr juiiwHiction of the justices. The trial court ruled that the record was

1 .^yij^ 'j^untt facie hnt not conclusive evidence of the facts relied upon to

0> ^ \/^ give the justices jurisdiction, and the jury found that the seizure was

; "^ ^^iA nuuh; in Monnunith County, wlu'reupon judgnu'ut was rendered

^^ for plaintiff. Thompson sued out this writ of error.]

^^^ Mk. Ji-htick Bkadlkv delivered the opinion of the court.

^'^ . Jy>T\\y' main cpiestion in the cause is, whether the record produced by
' J^. tM' dcfendimt was conclusive of the jurisdictional facts therein con-

n -r^^tainod. It stated, with due jiarticularity, sulVuuent facts to give the

' T- iustices jurisdiction under the law of New Jersey, ('(ndd that state-

'^ ^^nent Ixi questioned collaterally in another action brought in another

r^' State? If it could be, the ruling of the court was substantially

)
""^

)f
eorre<!t. If not, there was error. It is true that the court charged

j-f-"^ generally that the record was only jiriwa farif evidence of tlit; facts

y-^"^ Bt'lti'fl therein ; but as the jurisdictional question was the principal

,^ question at issue, and lus the jury was rerpiired to find specially

thereon, the charge may be regarded as having reference to the ques-
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tion of jurisdiction. And if upon that question it was correct, no

injury was done to the defendant.

Without that provision of the Constitution of the United States

whicli declares that '* full faith and credit sliall be given in each

State to tlie public acts, records, and judicial proceedings of every

other State," and the act of Congress passed to carry it into effect, it

is clear that the record in question would not be conclusive as to the

facts necessary to give the justices of Monmouth County jurisdiction,

whatever miglit be its effect in New Jersey. In any other State it

would be regarded like any foreign judgment ; and as to a foreign

judgment it is perfectly well settled that the inquiry is always open,

whether the court by which it was rendered had jurisdiction of the

person or the thing. " Upon principle," says Chief Justice INIarshall,

"it would seem that the operation of every judgment must depend
on the power of the court to render that judgment; or, in other

words, on its jurisdiction over the subject-matter which it has deter-

mined. In some cases that jurisdiction unquestionably depend^-as
well on the state of the thing as on the constitution of the court. If

by any means whatever a prize court should be induced to condemn,
as prize of war, a vessel which was never captured, it could not be

contended that this condemnation operated a change of property.

Upon principle, then, it would seem that, to a certain extent, the

capacity of the court to act upon the thing condemned, arising from
its being within, or without, their jurisdiction, as well as the consti-

tution of the court, may be considered by that tribunal which is to

decide on the effect of the sentence." Rose v. Himely, 4 Cranch,

269. To the same effect see Story on the Constitution, chap. xxix.

;

1 Greenleaf on Evidence, § 540.

The act of Congress above referred to, which was passed 26th of

May, 1790, after providing for the mode of authenticating the acts,

records, and judicial proceedings of the States, declares, " and the

said records and judicial proceedings, authenticated as aforesaid,

shall have such faith and credit given to them in every court within

the United States, as they have by law or usage in the courts of the

State from whence the said records are or shall be taken." It has

been supposed that this act, in connection with the constitutional

provision which it was intended to carry out, had the effect of render-

ing the judgments of each State equivalent to domestic judgments in

every otlier State, or at least of giving to them in every other State

the same effect, in all respects, which they have in the State where
they are rendered. And the language of this court in ]\Iills v. Duryee,

7 Cranch, 484, seemed to give countenance to this idea. The court

in that case held that the act gave to the judgments of each State the
same conclusive effect, as records, in all the States, as they had at

home
;

and tliat 7iil debet could not be pleaded to an action brought
thereon in another State. This decision has never been departed
from in relation to the general effect of such judgments where the
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questions raised were not questions of jurisdiction. But where the

jurisdiction of the court wliich rendered the judgment has been as-

sailed, quite a different view has prevailed. Justice Story, who pro-

nounced the judgment in Mills v. Duryee, in his Connnentary on

tlie Constitution, sec. 1313, after stating the general doctrine estab-

lished by that case with regard to the conclusive effect of judgments

of one State in every other State, adds :
" But this does not prevent

an inquiry into the jurisdiction of the court in which the original

judgment was given, to pronounce it; or the right of the State itself

to exercise authority over the person or the subject-matter. The
Constitution did not mean to confer [upon the States] a new power

or j\irisdiction, but simply to regulate the effect of the acknowledged

jurisdiction over persons and things witliin their territory." In the

Commentary on the Conflict of Laws, sec. G09, substantially the same

remarks are repeated, with this addition: ••It" (the Constitution)

"did not make the judgments of other States domestic judgments to

all intents and purposes, but only gave a general validity, faith, and

credit to them, as evidence. Xo execution can issue upon such judg-

ments without a new suit in the tribunals of other States. And
they enjoy not the right of priority or lien which they have in the

State where they are pronounced, but that only which the lex fori

gives to them by its own laws in their character of foreign judg-

ments." Many cases in the State courts are referred to by Justice

Story in support of this view. Chancellor Kent expresses the same

doctrine in nearly the same words, in a note to his Commentaries.

Vol. 1, p. 281 ; see also vol. 2, 95, note and cases cited. "The doc-

trine in Mills V. Duryee," says he, "is to be taken with the qualifica-

tion that in all instances the jurisdiction of the court rendering the

judgment may be iiujuired into, and the plea of in'f drbef will allow

the defendant to show that the court had no jurisdiction over liis

person. It is only when the jurisdiction of the court in another

State is not impeached, either as to the subject-niatt<'r or the person,

that the record of the judgment is entitled to full faith and credit.

The court must have had jurisdiction not only of the rausr, but of

the parties, and in that case the judgment is final and conclusive."

The learned commentator adds, however, this qualifying remark:
" A special plea in bar of a siiit on a judgment in another State, to be

valifl, must deny, by [Kjsitive averments, every fact which would go

to show that the court in another State had jurisdiction of the person,

or of the subject-matter."

In the case of Hampton r. MeConiiil, 3 Wheat. 231, this court

reiterated the doctrine of Mills v. Duryee, that "the judguu'iit of a

State court should liavc the same credit, validity, and effect in every

other court of the United States which it had in the State courts

where it was ])ronounce(l ; and tliat whatever pleas would be good to

a suit therein in sucii State, and none others, could be pleaded in any

court in the United States." But in tiie subsequent case of McI'Jnioyle
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V. Cohen, 13 Pet. 312, the court explained that neither in Mills t\

Duryee nor in Hampton v. ^rcCoKuel was it intended to exclude

pleas of avoidance and satisfaction, such as payment, statute of

limitations, &c. ; or pleas denying the jurisdiction of the court in

which the judgment was given ; and quoted, with approbation, the

remark of Justice Story, that " the Constitution did not mean to

confer a new power of jurisdiction, but simply to regulate the effect

of the acknowledged jurisdiction over persons and things within the

State."

The case of Landes v. Brant, 10 How. 348, has been quoted to

show that a judgment cannot be attacked in a collateral proceeding.

There a judgment relied on by the defendant was rendered in the

Territory of Louisiana in 1808, and the objection to it was that no

return appeared upon the summons, and the defendant was proved

to have been absent in Mexico at the time; but the judgment com-

menced in the usual form, ''And now at this day come the parties

aforesaid by their attorneys," &c. The court pertinently remarked,

page 371, that the defendant may have left behind counsel to defend

suits brought against him in his absence, but that if the recital was
false and the judgment voidable for want of notice, it should have

been set aside by audita querela or motion in the usual way, and
could not be impeached collaterally. Here it is evident the proof

failed to show want of jurisdiction. The party assailing the judg-

ment should have shown that the,counsel who appeared were not em-

ployed by the defendant, according to the doctrine held in the cases

of Shumway v. Stillman, 6 Wend. 453, Aldrich v. Kinney, 4 Conn. 380,

and Price v. Ward, 1 Dutch. 225. The remark of the court that the

judgment could not be attacked in a collateral proceeding was unneces-

sary to the decision, and was, in effect, overruled by the subsequent

cases of D'Arcy v. Ketchiim and Webster r. Reid. D'Arcy v. Ketchum,

11 How. 165, was an action in the Circuit Court of the United States for

Louisiana, brought on a judgment rendered in New York under a local

statute, against two defendants, only one of whom was served with

process, the other being a resident of Louisiana. In that case it was
held by this court that the judgment was void as to the defendant not

served, and that the law of New York could not make it valid outside

of that State ; that the constitutional provision and act of Congress

giving full faith, credit, and effect to the judgments of each State iu

every other State do not refer to judgments rendered by a court hav-

ing no jurisdiction of the parties ; that the mischief intended to be

remedied was not only the inconvenience of retrying a cause which

had once been fairly tried by a competent tribunal, but also the un-

certainty and confusion that prevailed in England and this country

as to the credit and effect which should be given to foreign judgments,

some courts holding that they should be conclusive of the matters

adjudged, and others that they should be regarded as only prima

facie binding. But this uncertainty and confusion related only to
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valid judcjments ; that is, to judgments rendered in a cause in wiiicli

the court had jurisdiction of the parties and cause, or (as might

liave been added) in proceedings in rem, where the court had juris-

diction of the res. Xo effect was ever given by any court to a judg-

ment rendered by a tribunal which had not sucli jurisdiction. "The
international law as it existed among the States in 1790,"' say the

court, page 17G, *' was that a judgment rendered in one State, assum-

ing to bind the person of a citizen of another, was void witliin the

foreign State, when the defendant had not been served with jirocess

or voluntarily made defence, because neither the legislative jurisdic-

tion, nor that of courts of justice, had binding force. Subject to this

established principle, Congress also legislated ; and the question is,

whether it was intended to overthrow this principle and to declare a

new rule, which would bind the citizens of one State to the laws of

another. There was no t-vil in this part of the existing law, and no

remedy called for, and in our opinion Congress did not intend to

overthrow the old rule by the enactment tliat such faith and credit

should be given to records of judgments as they had in the States

where made."

In the subsequent case of Webster v. Keid, 11 lluw. 437, the

plaintiff claimed, by virtue of a sale made under judgments in behalf

of one Johnson and one Brigham against "The Owners of Ilalf-

Breed Lands lying in Lee County," Iowa Territory, in pursuance of a

law of the Territory. Tlie defendant offered to prove tliat no service

had ever been made upon any person in tlie suits in which the judg-

ments were rendered, aiid no notice by publication as required by

the act. This court held that, as there was no service of process, the

judgments were nullities. l't.'rliai)s it api)eared on the face of the

judgments in that case that no service was mivde ; but the court lield

that the defendant was entitled to prove that no notice was given,

and that none was published.

In Harris v. Hardeman ef nl., 14 How. 3.14, which was a writ of

error to a judgnuMit held void by the court for want of service of

process on the defendant, the subject now under consideration was

gone over by Mr. Justice Daniel at some length, and several cases in

the State courts were cited and approved, which held that a judgment

may be attacked in a collateral jiroreoding by showing that the court

liad no jurisdiction of tho person, or, in proceedings in lum, no juris-

diction of the thing. Amongst other casfs quoted were those of

liorden v. Fitch, 15 Johns. 141, and Starl)uck v. ^Murray, 5 Wend.
150; and from the latter the following remarks were quoted with

apparent approval :
" I'»ut it is contended th;it if other matter may

be jdeaded by the defendant he is estopped from asserting anything

against the allegation contained in the record. It imj)orts ])erfect

verity, it is said, and the parties to it cannot be heard to impeach it.

It ajipears to me that this pro[)Osition assumes the very fact to be

establislied, wliieh is the only question in is.sue. For what jjurpose



SECT. I.] THOMPSON V. WHITMAN. 849

does the defendant question the jurisdiction of the court? Solely

to show that its proceedings and judgment are void, and, therefore,

the supposed record is, in truth, no record. . . . The plaintiffs, in

effect, declare to the defendant, — the paper declared on is a record,

because it says you appeared, and you appeared because the paper is

a record. This is reasoning in a circle."

The subject is adverted to in several subsequent cases in this

court, and generally, if not universally, in terms implying acquies-

cence in the doctrine stated in D'Arcy v. Ketchum.
Thus, in Christmas v. llussell, 5 "Wall. 290, where the court de-

cided that fraud in obtaining a judgment in another .State is a good
ground of defence to an action on the judgment, it was distinctly

stated, page 305, in the opinion, that such judgments are open to in-

quiry as to the jurisdiction of the court, and notice to the defendant.

And in a number of cases, in which was questioned the jurisdiction

of a court, whether of the same or another State, over the general

subject-matter in which the particular "case adjudicated was embraced,

this court has maintained the same general language. Thus, in

Elliott et at. v. Peirsol et al, 1 Pet. 328, 340, it was held that the

Circuit Court of the United States for the District of Kentucky
might question the jurisdiction of a county court of that State to

order a certificate of acknowledgment to be corrected; and for want
of such jurisdiction to regard the order as void. Justice Trimble,
delivering the opinion of this court in that case, said :

" Where a
court has jurisdiction, it has a right to decide every question which
occurs in the cause, and whether its decision be correct or otherwise,
its judgment, until reversed, is regarded as binding in every other
court. But, if it act without authority, its judgments and orders are

regarded as nullities. They are not voidable, but simply void."

The same views were repeated in the United States v. Arredondo,
6 Pet. 691, Vorhees v. Bank of the United States, 10 id. 475, Wilcox
V. Jackson, 13 id. 511, Shriver's Lessee v. Lynn, 2 How. 59, 60,

Hickey's Lessee v. Stewart, 3 id. 762, and Williamson v. Berry, 8 id.

540. In the last case the authorities are reviewed, and the court say :

"The jurisdiction of any court exercising authority over a subject
may be inquired into in every other court when the proceedings in

the former are relied upon and brought before the latter by a party
claiming the benefit of such proceedings;" and "the rule prevails
whether the decree or judgment has been given in a court of admi-
ralty, chancery, ecclesiastical court, or court of common law, or
whether the point ruled has arisen under the laws of nations, the
practice in chancery, or the municipal laws of States."

But it must be admitted that no decision has ever been made on
the precise point involved in the case before us, in which evidence
was admitted to contradict the record as to jurisdictional facts asserted
therein, and especially as to facts stated to have been passed upon by
the court.

54
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But if it is once conceded that the validity of a judgment may be

attacked collaterally by evidence showing that the court had no juris-

diction, it is not perceived how any allegation contained in the record

itself, however strongly made, can affect the right so to question it.

The very object of the evidence is to invalidate the paper as a record.

If that cau be successfully done no statements contained therein

have any force. If any such statements could be used to prevent

inquiry, a slight form of w^ords might always be adopted so as effec-

tually to nullify the right of such inquiry. Eecitals of this kind

must be regarded like asseverations of good faith in a deed, which

avail nothing if the instrujnent is shown to be fraudulent. The
records of the domestic tribunals of England and some of the States,

it is true, are held to import absolute verity as well in relation to

jurisdictional as to other facts, in all collateral proceedings. Public

policy and the dignity of the courts are supposed to require that no

averment shall be admitted to contradict the record. But, as we
have seen, that rule has no extra-territorial force.

On the whole, we think it clear that the jurisdiction of the court

by which a judgment is rendered in any State may be questioned in

a collateral proceeding in another State, notwithstanding the provision

of the fourth article of the Constitution and the law of 1790, and not-

withstanding the averments contained in the record of the judgment

itself.

This is decisive of the case ; for, according to the findings of the

jury, the justices of Monmouth County could not have had any juris-

diction to condemn the sloop in question.

^>>/^^-':^^
—

^^-V- ^ /^ .^'^ i/^ HANLEV V. DOXOGHUE.

« ^ .^ lT y^ llf{ United states 1. I'^S:..

r £y^,l3ra, Jlstice Okav delivered the opinion of the court.

^ C^*^ y ""'^ ^^'^•'' '^" af'ti«»n brought by Michael Ilanley and William F.

V'*^ ^^ Wclfh against Charh-s Donoghue in the Circuit Court for Baltimore

^ M County, in the State of Maryland, tipon a judgment for .SL',()0(), re-

l^J^^V^covered l»y the plaintiffs on June 4, 1S77, in an action of covenant

'^ y against the defendant, Charles Donoghue, together with one John

X^lV^ Ddiioghue, in the Court of Common IMeas of Washington County in

J/^ tlie State of Pennsylvania, and there recorded.

'^ The declaration eontaineil three eounts. The fust count set forth

Jj
'

the recovery and record of the judgment as aforesaid in said (Jourt

"^^ of Common Pleas, and alleged that it was still in force, and unn'-
'"'^

versed. The second count contained similar allegations, and also

\or\
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alleged that in the former action Charles Donoghue was summoned,
and projjerty of John Donoghue was attached by process of foreign

attachment, but he was never summoned and never appeared, and

that the proceedings in that action were duly recorded in that court.

The third count repeated the allegations of the second count, and

further alleged that " by the law and practice of Pennsylvania the

judgment so rendered against the two defendants aforesaid is in that

State valid and enforceable against Cluirles Donoghue and void as

against John Donoghue," and that '' by the law of Pennsylvania any

appeal from the judgment so rendered to the Supreme Court of Penn-

sylvania (which is the only court having jurisdiction of appeals from

the said Court of Common Pleas) is required to be made within two
years of the rendition of the judgment, nevertheless no appeal has

ever been taken from the judgment so rendered against the said de-

fendants, or either of them."

The defendant filed a general demurrer to each and all of the

counts, which was sustained, and a general judgment rendered for

him. Upon appeal by the plaintiffs to the Court of Appeals of the

State of Maryland, the judgment was affirmed. o9 Md. 239. The
plaintiffs thereupon sued out this writ of error, on the ground that

the decision was against a right and privilege set up and claimed by
them under the Constitution and laws of the United States.

The question presented by this writ of error is whether the judg-

ment of the Court of Appeals of the State of Maryland has denied to

the plaintiffs a right and privilege to which they are entitled under
the first section of the fourth article of the Constitution of the United
States, which declares that *' full faith and credit shall be given in

each State to the public acts, records, and judicial proceedings of

every other State ; and the Congress may by general laws prescribe

the manner in which such acts, records, and proceedings shall be
proved and the effect thereof;" and under § 905 of the Revised
Statutes, which re-enacts the act of IMay 26, 1790, ch. 11, 1 Stat. 122,

and prescribes the manner in which the records and judicial proceed-

ings of the courts of any State shall be authenticated and proved,

and enacts that " the said records and judicial proceedings, so authen-
ticated, shall have such faith and credit given to them in every court
within the United States as they have by law or usage in the courts
of the State from which they are taken."

By the settled construction of these provisions of the Constitution
and statutes of the United States, a judgment of a State court, in a
cause within its jurisdiction, and against a defendant lawfully sum-
moned, or against lawfully attached property of an absent defendant,

is entitled to as much force and effect against the person summoned
or the property attached, when the question is presented for decision

in a court of another State, as it lias in the State in which it was
rendered. Maxwell v. Stewart, 22 Wall. 77 ; Insurance Co. v. Harris,

97 U. S. 331; Green v. Van Buskirk, 7 Wall. 139; Cooper v.
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Reynolds, 10 Wall. 308. And it is witliin the power of the legislature

of a State to enact that jiulgnients whieh shall be rendered in its

courts in actions against juiiit defendants, one of whom has not been

duly served with .process, shall be valid as to those who have been

so served, or who have appeared in tiie action. Mason v. Eldred,

G Wall. 231 ; Eldred v. Bank, 17 Wall. r)45 ; Hall r. Lanning, 91 U. S.

IGO, 1G8 ; Sawin r. Kenney, 93 U. S. L'SU.

Much of the argument at the bar was devoted to the discussion of

questions which the view that we take of this case renders it un-

necessary to consider ; such as the proper manner of impeaching or

avoiding judgments in the State in which they are rendered, for want

of due service of process upon one or all of the defendants ; or the

effect which a jmlgment rendered in one State against two joint de-

fendants, one of whom has been duly summoned and the other has

not, slioiild be allowed against the former in the courts of anothei

State, without allegation or proof of the effect which such a judg-

ment has against him by the law of the first State.

No court is to be charged with the knowledge of foreign laws ; but

they are well understood to be facts, which must, like other facts, be.

proved l)efore they can be received in a court of justice. Talbot v.

Seeman, 1 Cranch, 1, 38; Ciuirch r. Hubbart, 2 Cranch, 187, 236;

Strother v. Lucas, G Pet. 7G3, 7G8; Dainese r. Hale, 91 U. 8. 13, 20.

It is equally well settled that the several States of the Union are to

be considered as \u this respect foreign to each other, and that the

courts of one State are not presumed to know, and tlierefore not

bound to take judicial notice of, tlie laws of another State. In

Buckner r. Finley, 2 Pet. 586, in which it was held that bills of

exchange drawn in one of the States on persons living in another

were foreign bills, it was said by Mr Justice Washington, delivering

the unanimous oi)inion of this court: "For all national jmrposes

embraced by the Federal Constitution, the States and the citizens

thereof are one, united under the same sovereign authority, and

governed by the same laws. In all other respects the States are

necessarily foreign to and ind('i»endent of each other. Tlieir con-

stitutions and forms of government being, although republican, alto-

gether different, as are their laws and institutions." 2 Pet. 590.

Judgments recovered in one State of the Union, when i)roved in

the courts of another, differ from judgments recovered in a foreign

country in nf) otlier respect tlian fliat of not being re-e.\aminable ujion

the merits, nor impeaehabh! for fraud in obtaining them, if ren(h'red

by a court having jurisdiction of tie- eause and ol the parties. l?uek-

ner v. Finh-y, 2 Pet. r.92 ; M'KIinoyle r. Cc.li.-n, 13 Pet. 312.324;

D'Arey V. Ketchum, 11 How. 1 ('(,">, \7i'); Christmas v. Ivussell, 5 Wall.

21K). 305; Thompson r. Wliitmaji, 18 Wall. 157.

CongrcH.s, in the execution of the power conferred uj»on it by the

Constitution, having prescribed the mode of attestation of records of

the courts of one State to entitle them to be prove(l in the courts of
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another State, and having enacted that records so authenticated shall

have such faith and credit in every court within the United States

as they have by law or usage in the State from U'hich they are taken,

a record of a judgment so authenticated doubtless proves itself with-

out further evidence; and if it appears upon its face to be a record of

a court of general jurisdiction, the jurisdiction of the court over the

cause and the parties is to be presumed unless disproved by extrinsic

evidence or by the record itself. Knowles v. Gaslight & Coke Co.,

19 Wall. 58; Settlemier v. Sullivan, 97 U. S. 444. But Congress

has not undertaken to prescribe in what manner the effect that such

judgments have in the courts of the State in which they are rendered

shall be ascertained, and has left that to be regulated by the general

rules of pleading and evidence applicable to the subject.

Upon principle, therefore, and according to the great preponder-

ance of authority, whenever it becomes negessary for a court of one

State, in order to give full faith and credit to a judgment rendered

in another State, to ascertain tlie effect which it has in that State,

the law of that State must be proved, like any other matter of fact.

The opposing decisions in Ohio v. Hinchman, 27 Penn. St. 479, and
Paine v. Schenectady Ins. Co., 11 E. I. 411, are based upon the mis-

apprehension that this court, on a writ of error to review a decision

of the highest court of one State upon the faith and credit to be al-

lowed to a judgment rendered in another State, always takes notice

of the laws of the latter State ; and upon the consequent misappli-

cation of the postulate that one rule must prevail in the court of

original jurisdiction and in the court of last resort.

When exercising an original jurisdiction under the Constitution

and laws of the United States, this court, as well as every other

court of the national government, doubtless takes notice, without
proof, of the laws of each of the United States.

P)Ut in this court, exercising an appellate jurisdiction, whatever
was matter ol law in the court appealed from is matter of law here,

and whatever was matter of fact in the court appealed from is matter
of fact here.

In tiie exercise of its general appellate jurisdiction froin a lower
court of the United States, this court takes judicial notice of the
laws of every State of the Union, because those laws are known to
tlie court below as laws alone, needing no averment or proof. Course
V. Stead, 4 Dall. 22, 27, note; Hinde r. Yattier, 5 Pet. 398; Owings
V. Hull, 9 Pet. 607, G2o ; United States v. Turner, 11 How. 663, 668

;

'Pennington v. Gibson, 16 How. 65 ; Covington Drawbridge Co. v.

Shepherd, 20 How. 227, 230; Cheever v. Wilson, 9 Wall. 108; Junc-
tion Ptailroad Co. v. Bank of Ashland, 12 Wall. 226, 230 ; Lamar v.

Micou, 114 U. S. 218.

But on a writ of error to the highest court of a State, in which the
revisory power of this court is limited to determining whether a
question of law depending upon the Constitution, laws, or treaties of



854 CONSTITUTIONAL RULES OF STATE COMITY. [CIIAP. X.

the United States lias been erroneously (k-eiilod by the State court

upon the facts before it,— while the law of that State, being known
to its courts as law, is of course within the judicial notice of this

court at the hearing on error, — yet, as in the State court the laws of

another State are but facts, requiring to be proved in order to be

considered, this court does not take judicial notice of them, unless

made jart of the record sent up, as in Green r. Van P>uskirk, 7 ^Vall.

139. The case comes, in principle, within tlie rule laid down long

ago by Chief Justice ^larshall: "That the laws of a foreign nation,

designed only for the direction of its own affairs, are not to be noticed

by the courts of other countries, unless proved as facts, and that this

court, with respect to facts, is limited to the statement made in the

court below, cannot be questioned." Talbot r. Seeman, 1 Cranch,

1, 38.

"Where by the local law of a State (as in Tennessee, Hobbs v.

^fempliis & C. R. Co., 9 Heisk. 873) its highest court takes ju-

dicial notice of the laws of otiior States, this court also, on writ of

error, might take judicial notice of them. But such is not the case

in ^Maryland, where the Court of Appeals has not oidy affirmed

the general rule that foreign laws are facts, which, like other

facts, must be proved before they can be received in evidence in

courts of justice ; but has held that the effect which a judgment
rendered in another State has by the law of that State is a matter of

fact, not to be judicially noticed without allegation and proof ; and
consequently that an allegation of the effect which such a judgment
has by law in that State is admitted by demurrer, Baptiste /•. De
Volunbrun, 5 Har. & J. 80, 98; Wernwag v. I'awling. 5 Gill &
J. .500, .508 ; P>ank of United States v. Merchants' Bank, 7 Gill,

41."). 431; Coates v. Mackey, 5G Md. 410, 419.

From these considerations it follows that the averment, in the

third count of the declaration, that by the law of ]*ennsylvania the

judgment rendered in that State against Charles Donoghue and John
Donoghue was valid and enforcealtle against Charh's, who had been

served with process in that State, and void against John, who had

not been so served, must be considered, both in the courts of Mary-
land, and in this court on writ of error to one of those courts, an

allegation of fact, admitted by the demurrer.

Upon the record before us, therefore, the jdainf iff appears to be

entitled, under the Constitution and laws of the United States, to

judgment on this count. It having been admitted at the bar that the

other counts are for the same cause of action, it is unnecessary to

consid*'r them. The general judgment for the defendant is erroneous,

and the rights of both parties will b(! secured by ordering, in the

u.sual form, that the

Jttilfjmi'nt of the Court, of Apprnls of Miinjliind he rrvirsed, itnd

the, rose remnnilefl to that court for furtlivr j'^occcdings not in-

consistent iritJi tJiis opinion.
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Section IL — Privileges and Immunities of Citizens. /y\j''

PAUL V. VIRGINIA.
')j[^

8 Wallace, 108. 1868.

[The plaintiff in error was prosecuted in the State courts of Virginia?^^^v>(

for acting as agent for a foreign insurance company (that is, a ^^^^y/^fuT
pany incorporated in another State) witliout complying with the con-^ \Xy^
dition of procuring a license from the State to do so as required by y'p^^i^^
its statutes, no such requirement being made as to agents of com-^ ,^r^ y,

panies incorporated in the State. Being convicted in the State court^ v^
defendant brought the case to this court by writ of error.] V âJ^
Mr. Justice Field, after stating the case, delivered the opinion ^^^JuJ^J^

the court, as follows :
— T H^ ,,

On the trial in the court below the validity of the discriminating^ aJ^i
provisions of the statute of Virginia between her own corporations i/^^ ^
and corporations of other States was assailed. It was contended that , gA^/>
the statute in this particular was in conflict with that clause of the^^y^ « w^

Constitution which declares that "the citizens of each State shall ^^W^^^^fJ^
entitled to all the privileges and immunities of citizens in the several^^X^*^^

States," and the clause which declares that Congress shall have^ ^
power *' to regulate commerce with foreign nations and among the

several States." The same grounds are urged in this court for the, ^
reversal of the judgment. "J ^/^^
The answer which readily occurs to the objection founded upon the

/^J lifj'^
first clause consists in the fact that corporations are not citizens*"^

within its meaning. The term "citizens " as there used applies only JCii-^-*^
*

to natural persons, members of the body politic, owing allegiance to ^ fp
the State, not to artificial persons created by the legislature, and pos- 4*ti/*^

/^

sessing only the attributes which the legislature has prescribed. It^,^^-
is true that it has been held that where contracts or rights of property^ . /ir^

are to be enforced by or against corporations, the courts of the UnitedA^ , r^^

States will, for the purpose of maintaining jurisdiction, consider the

corporation as representing citizens of the State under the laws of

which it is created, and to this extent will treat a corporation as ^djV',^a/^
citizen within the clause of the Constitution extending the judicial

{)r* m^^
power of the United States to controversies between citizens of differ-^^ f'\ ^
ent States. In the early cases when this question of the right o

corporations to litigate in the courts of the United States was con-

sidered, it was held that the right depended upon the citizenship of

the members of the corporation, and its proper averment in the

pleadings.
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But in no case which has come under our observation, either in the

State or Federal courts, has a corporation been considered a citizen

within the meaning of that provision of the Constitution whicli de-

clares that the citizens of each State shall be entitled to all the

privileges and immunities of citizens of the several States. In Bank

of Augusta V. Earle, 13 Pet. 58(5, tlie question arose wliether a bank,

incorporated by the laws of Georgia, with a power, among other

things, to purchase bills of exchange, could lawfully exercise that

power in the State of Alabama ; and it was contended, as in the case

at bar, that a corporation, composed of citizens of other States, was

entitled to the benefit of that provision, and that the court should

look beyond the act of incorporation and see who were its members,

for the purpose of affording them its p^otection, if found to be

citizens of otlier States, reference being made to an early decision

upon tlie riglit of corporations to litigate in the Federal courts in

support of the position. But the court, after expressing approval of

the decision referred to (Bank of the United States v. Deveaux,

5 Cranch, 61), observed tliat the decision was confined in express terms

to a question of jurisdiction ; tliat the principle had never been car-

ried further, and that it lu\d never been su[)posed to extend to con-

tracts made by a corporation, especially in another sovereignty from

that of its creation ; that if the principle were held to embrace con-

tracts, and the members of a corporation were to be regarded as

individuals carrying on business in the corporate name, and therefore

entitled to tlie privileges of citizens, tlioy must at tlie same time take

upon themselves the liabilities of citizens, and be bound by tlieir

contracts in like manner ; that the result would be to make the cor-

poration a mere partnersliip in business with the iiulividual liability

of each stockholder for all the debts of the corporation ;
that the

clause of the Constitution coidd never have intended to give citizens

of each State the privileges of citizens in the several States, and at

the same time to exempt them from the liabilities attendant upon the

exercise of such privileges in those States ;
that this would be to give

the citizens of other States higher and greater privileges than are

enjoyed by citizens of the State itself, and would deprive each State

of all control over the extent of corjjorate franchises proper to be

granted therein. "It is impossible," continued the court, " upon any

sound principle, to give sucli a construetion to the artichf in (piestion.

Wlienever a corporation makes a contract it is the contract of the

legal entity, the artificial being created by the charter, and not the

contract of the individual members. The only rights it can claim

are the rights whieli are given to it in that charactcir, atul not the

rights which belong to its members as citizens of a State."

It was und(nil)tedly the oWy-vt of the? clause in (piestion to place

the citizens of eacli State upon the same footing with citizens of

other States, so far as the advantages resulting from citizenship in

those States are concerned. It relieves them from the disabilities of
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alienage in other States ; it inhibits discriminating legislation against

them by other States
;

it gives them the right of free ingress into

other States, and egress from them
; it insures to them in other States

the same freedom possessed by the citizens of those States in the ac-

quisition and enjoyment of property and in the pursuit of happiness
;

and it secures to them in other States the equal protection of their

laws. Tt has been justly said that no provision in the Constitution

has tended so strongly to constitute the citizens of the United States

one people as this. Lemmon v. The People, 20 K. Y. 607.

Indeed, without some provision of the kind removing from the
citizens of each State the disabilities of alienage in the other States,

and giving tliem equality of privilege with citizens of those States,

the Republic would have constituted little more than a league of

States ; it would not have constituted the Union which now exists.

But the privileges and immunities secured to citizens of each State
in the several States, by the provision in question, are those privi-

leges and immunities which are common to the citizens in the latter

States under their constitution and laws by virtue of their being
citizens. Special privileges enjoyed by citizens in their own States

are not secured in other States by this provision. It was not in-

tended by the provision to give to the laws of one State any operation
in other States. They can have no such operation, except by the
permission, express or implied, of those States. The special privi-

leges which they confer must, therefore, be enjoyed at home, unless
the assent of other States to their enjoyment therein be given.

Now a grant of corporate existence is a grant of special privileges
to the corporators, enabling them to act for certain designated pur-
poses as a single individual, and exempting them (unless otherwise
specially provided) from individual liability. The corporation being
the mere creation of local law, can have no legal existence beyond
the limits of the sovereignty where created. As said by this court
in Bank of Augusta v. Earle, " It must dwell in the place of its crea-

tion, and cannot migrate to another sovereignty." The recognition
of its existence even by other States, and the enforcement of its con-
tracts made therein, depend purely upon the comity of those States—
a comity which is never extended where the existence of the corpora-
tion or the exercise of its powers are prejudicial to their interests or
repugnant to their policy. Having no absolute right of recognition
in other States, but depending for such recognition and the enforce-
ment of its contracts upon their assent, it follows, as a matter of
course, that such assent may be granted upon such terms and con-
ditions as those States may think proper to impose. They may
exclude the foreign corporation entirely ; they may restrict its busi-

ness to particular localities, or they may exact such security for the
performance of its contracts with their citizens as in their judgment
will best promote the public interest. The whole matter rests iu

their discretion.
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If, on the other hand, the provision of the Constitution could be

construed to secure to citizens of each State in other States the pecu-

liar ]jrivileges conferred by their laws, an extra-territorial operation

would be given to local legislation utterly destructive of the independ-

ence and the harmony of the States. At the present day corpora-

tions are multiplied to an almost indefinite extent. There is scarcely

a business pursued requiring the expenditure of large capital, or the

union of large numbers, tliat is not carried on by corporations. It is

not too much to say that the wealth and business of the country are

to a great extent controlled by them. And if, when composed of citi-

zens of one State, their corporate powers and franchises could be

exercised in other States without restriction, it is easy to see that,

with the advantages thus possessed, the most important business of

those States would soon pass into their hands. The principal busi-

ness of every State would, in fact, be controlled by corporations

created by other States.

If the right asserted of the foreign corporation, when composed of

citizens of one State, to transact business in other States were even

restricted to such business as corporations of those States were author-

ized to transact it would still follow that those States would be un-

able to limit the inimber of corporations doing business therein. They

could not charter a company for any purpose, however restricted,

without at once opening the door to a flood of corporations from

other States to engage in the same pursuits. They could not repel

an intruding corporation, except on the condition of refusing incorpo-

ration for a similar purpose to their own citizens; and yet it might

be of the highest imblic interest that the number of corporations in

the State should be limited; that they sliouUl be required to give

publicity to their transactions ; to submit their aifairs to proper ex-

amination; to be subject to forfeiture of their corporate rights in

case of mismanagement, and that their officers should be held to a

strict accountability for the manner in which the business of the cor-

porations is managed, and be liable to summary removal.

" It is impossible," to repeat the language of this court in Bank of

Augusta V. Earle, "upon any sound principle, to give such a con-

struction to the article in question,'' — a construction wliicli would

lead to results like those.

[The question whether the State statute is unconstitutional as

amounting to a regulation of interstate commerce is considered, and

it is lield that the insurance business does not constitute interstate

commerc**.]

We perceive nothing in the statute of Virginia wiiich conflicts with

the Constitution of the United States ; and the judgment of the

Supreme Court of Appeals of that State must, therefore, be

AJ^rmcd.
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BLAKE V. McCLU>

172 United States, 230. 180

Justice Harlan- delivered the opinion of~thid| court

^
^

brief the case, as stated in the opinion, was a proceedung Dv

,

I\IcClung and others in the State courts of Tennessee to wind up
an insolvent corporation, designated as the Enibreeville Company
organized under the laws of Great Britain and doing business in

Tennessee. Plaintiffs were residents of that State, but Blake and^

others, citizens of Ohio, and the Hull Coal and C<jke Company, a Vir-

ginia corporation, intervened as creditors, asking to participate in thelU
distribution of the assets of the defendant company. In accordance

with a State statute the Tennessee courts gave the creditors resident i/u • -^
in Tennessee priority over the Ohio creditors and the Virginia cor- jtnrl^'^

poration, holding the statute which authorized such preference to be '^ 'ir^
constitutional. Intervenors brought up the case for review on writ/ij**'^ J^
of erroi-, claiming that the State statute in question violated the iLv
provisions of Art. IV. sec. 2, and sec. 1 of Fourteenth Amendment^

fi ^
of the Federal Constitution.]

Beyond question a State may, through judicial proceedings, tak€

possession of the assets of an insolvent foreign corporation within ^^
its limits, and distribute such assets or their proceeds among creditors^^j^^^ C^
according to their respective rights. But may it exclude citizens op^ry^^jKX'

other States from such distribution until the claims of its o^xn^.J^^
citizens shall have been first satisfied ? In the administration olf^^^^^'
the property of an insolvent foreign corporation by the courts oi l^ ^^J^
the State in which it is doing business, will the Constitution of the Ij^ ,^
United States permit discrimination against individual cretlitors of /^/tr*'*>^
such corporations because of their being citizens of other States, and
not citizens of the State in which such administration occurs ?

These questions are presented for our determination. Let us

see how far they have been answered by the former decisions of

this court.

This court has never undertaken to give any exact or comprehen-
sive definition of the words " privileges and immunities " in Article

IV. of the Constitution of the United States. Referring to this

clause, Mr. Justice Curtis, speaking for the court in Conner v. Elliott,

18 How. 591, 593, said: "We do not deem it needful to attempt to

define the meaning of the word * privileges' in this clause of the Con-
stitution. It is safer, and more in accordance with the duty of a
judicial tribunal, to leave its meaning to be determined, in each case,

upon a view of the particular rights asserted and denied therein.

And especially is this true when we are dealing with so broad a
provision, involving matters not only of great delicacy and impor-
tance, but which are of such a character that any merely abstract

definition could scarcely be correct ; and a failure to make it so

/K^
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would certainly piotluce inischief." Nevertheless, what has been

said by this ami other courts upon the general subject will assist

us in determining the particular questions now pressed upon our

attention.

One of the leading cases in which the general question has been

examined is Corfield v. Coryell, decided by Mr. Justice Washington

at the circuit. He said: *' The in(piiry is, what are the jirivileges

and immunities of citizens in the several States ? We feel no

hesitation in confining these expressions to those privileges and

•immunities which are, in their uatxivo, finidamnital ; which belong,

of right, to the citizens of all free governments, and which have, at

all times, been enjoyed by the citizens of the several States which

compose this Union from the time of their becoming free, independ-

ent, and sovereign. What these fundamental principles are, it would

perhaps be more tedious than difficult to enumerate. They may,

however, be comprehended under the following general heads

:

Protection by the government; the enjoyment of life and liberty,

with the right to acquire and possess property of every kind, and

to pursue and obtain happiness and safety ; subject nevertheless to

such restraints as the government may justly prescribe for the

general good of the whole. The right of a citizen of one State to

pass through or to reside in any other State for the purposes of

trade, agriculture, professional pursuits or otherwise ; to claim the

benefit of the writ of Jiaheas corpus ; to institute and maintain

actions of any kind in the courts of the State; to take, hohl, and

dispose of property, either real or personal ; and an exemption from

higher taxes or imjjositions than are paid by the other citizens of

the State, may be mentioned as some of the particular privileges

and immunities of citizens, which are clearly embraced by the

general description of privileges deemed to be fundamental ; to

which may be added, the elective franchise, as regulated and estab-

lished by the laws or constitution of the State in which it is to be

exercised. These, and many others which might be mentioned, are,

strictly speaking, privileges and immunities, and the enjoyment of

them by the citizens of each State in every other State was mani-

festly calculated (to use the expression of the preamble to the

corresponding provision in the old Articles of Confederation) * the

better to secure and i)erpetuate mutual friendshij) and intercourse

among the peoph- of the ditTerent States of the Union.' " 4 Wa,sh.

C. C. 371, 3.S0.

These observations of Mr. Justice Washington were made in a

case involving the validity of a statute of New Jersey regulating

the taking of oysters and shells on banks or beds within that State,

and whicli excluded inhabitants and residents of other States from

the privilege of taking or gatliering clams, oysters, or shells on any

of the rivers, bays, or waters in New Jersey, not wholly owned by

acme person residing in the State. The statute was sustained upon



SECT. II.] BLAKE V. McCLUNG. 861

the ground that it only reguhiti'd the use of the common property of

the citizens of New Jersey, wliich could not be enjoyed by others
without the tacit consent or the express permission of the sovereign
having the power to regulate its use. The court said :

'• The oyster

beds belonging to a State may be abundantly sufficient for the use
of the citizens of that State, but might be totally exhausted and
destroyed if the legislature could not so regulate the use of them as

to exclude the citizens of the other States from taking them, except
under such limitations and restrictions as the laws may prescribe."

Upon these grounds rests the decision in McCready v. Virginia,

94 U. S. 391, 395, sustaining a statute of Virginia prohibiting the
citizens of otlier States from planting oysters in a river in that State
where tlie tide ebbed and flowed. Chief Justice Waite, speaking
for the court in that case, said :

" These [the fisheries of the State]
remain under the exclusive control of the State, which has conse-

quently the right, in its discretion, to appropriate its tide waters
and their beds to be used by its people as a common for taking and
cultivating fish, so far as it may be done without obstructing navi-

gation. Such an appropriation is in effect nothing more than a
regulation of the use by the people of their common property. The
right which the people of the State thus acquire comes not from
their citizenship alone, but from their citizenship and px-operty com-
bined. It is in fact a property right, and not a mere privilege or
immunity of citizenship." Consequently, the decision was that the
citizens of one State were not invested by the Constitution of the
United States " with any interest in the common property of
the citizens of another State."

[The court also quotes from Paul v. Virginia, supra, p. 855.]
Ward V. Maryland, 12 Wall. 418, 430, involved the validity of a

statute of Maryland requiring all traders, not being permanent
residents of the State, to take out licenses for the sale of goods,

wares, or merchandise in Maryland, other than agricultural products
and articles there manufactured. This court said :

" Attempt will

not be made to define the words ' privileges and immunities,' or to

specify the rights which they are intended to secure and protect,

beyond what may be necessary to the decision of the case before
the court. Beyond doubt those words are words of very compre-
hensive meaning, but it will be sufficient to say that the clause
plainly and unmistakably secures and protects the right of a citizen

of one State to pass into any other State of the Union for the pur-
pose of engaging in lawful commerce, trade, or business without
molestation

; to acquire personal property, to take and hold real
estate, to maintain actions in the courts of the State, and to be
exempt from any higher taxes or excises than are imposed by the
State upon its own citizens. Comprehensive as the power of the
States is to lay and collect taxes and excises, it is nevertheless clear,

in the judgment of the court, that the power cannot be exercised to
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anv extent in a manner forbidden by the Constitution; and inas-

much as the Constitution provides that the citizens of each State

shall be entitled to all privileges and immunities of citizens in the

several States, it" follows that the defendant might lawfully sell, or

offer or expose for sale, within the district described in the indict-

ment, any goods which the permanent residents of the State might

sell, or offer or expose for sale in that district, without being sub-

jected to any higher tax or excise than that exacted by law of such

permanent residents."

In the Slaughter-IIouse Cases, IG Wall. 3G, 77, the court, referring

to what was said in Paul v. Virginia, above cited, in reference to

the scope and meaning of section 2 of Article IV. of the Constitution,

said :
'* The constitutional provision there alluded to did not create

those rights which it called privileges and immunities of citizens of

the States. It threw around them in that clause no security for the

citizen of the State in which they were claimed or exercised. Nor

did it profess to control the power of the State governments over

the rights of its own citizens. Its sole purpose was to declare to

the several States, that whatever those rights, as you grant or

establish them to your own citizens, or as you limit or qualify,

or impose restrictions on tlieir exercise, the same, neither more nor

less, shall be the measure of the riglits of citizens of other States

within your jurisdiction."

In Cole V. Cunningham, 133 U. S. 107, 1 Li. 114, this court cited

with ap[)roval the language of Justice Story, in his Commentaries on

the Constitution, to the effect that the object of the constitutional

guarantee was to confer on the citizens of the several States '' a

general citizenship, and to communicate all the privileges and im-

munities which the citizens of the same State would be entitled to

under like circumstances, and this includes the right to institute

actions."

These principles have not been modified by any subsecjucnt deci-

sion of this court.

The foundation upon which the above cases i-est cannot however

stand, if it be adjudged to be in the powt^r of one State, when

establishing regulations for the conduct of i)rivate business of a

particular kind, to give its own citizens essential privileges con-

nected with that business which it diuiies to citizens of other States.

Uy the statute in question the British company was to bo deemed

and taken t(j l)e a corporation of Tennessee, with authority to carry

on its business in that Slate. It was the right of citizens of Ten-

nessee to deal with it, as it was their right to ileal with corporations

created by Tennessee. And it was equally the right of citizens of

other States to deal with that corporation. The State did not

a.ssuinc to (leelare, even if it could legally have declanMl, that that

company, being admittfMl to do business in Tennessee, should trans-

act business only witli citizens ol' Tennessee or should not transact
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business with citizens of other States. No one would question the

right of the individual plaintiffs in error, although not residents of

Tennessee, to sell their goods to that corporation upon such terms

in respect of payment as might be agreed upon, and to ship them

to the corporation at its place of business in that iState. liut the

enjoyment of these rights is materially obstructed by the statute

in question ; for that statute, by its necessary operation, excludes

citizens of other States from transacting business with that cor-

poration upon terms of equality with citizens of Tennessee. By
force of the statute alone, citizens of other States, if they contracted

at all with the British corporation, must have done so subject to

the onerous condition that if the corporation became insolvent its

assets in Tennessee should first be applied to meet its obligations

to residents of that State, although liability for its debts and engage-

ments was " to be enforced in the manner provided by law for the

application of the property of natural persons to the payment of

their debts, engagements, and contracts." But, clearly, the State

could not in that mode secure exclusive privileges to its own citizens

in matters of business. If a State should attempt, by statute regu-

lating tlie distribution of the property of insolvent individuals among

their creditors, to give priority to the claims of such individual

creditors as were citizens of that State over the claims of individual

creditors, citizens of other States, such legislation would be repug-

nant to the Constitution upon the ground that it withheld from

citizens of other States as such, and because they were such, privi-

leges granted to citizens of the State enacting it. Can a different

principle apply, as between individual 'citizens of the several States,

"when the assets to be distributed are the assets of an insolvent

private corporation lawfully engaged in business and having the

power to contract with citizens residing in States other than the

one in whicli it is located ?

[Tiie court states that in distributing the assets of a corporation

in equity the rule is to recognize resident and non-resident creditors

as entitled to share on the same footing,]

We hold such discrimination against citizens of other States to

be repugnant to the second section of the fourth article of the

Constitution of the United States, although, generally speaking,

the State has the power to prescribe the conditions upon which
foreign corporations may enter its territory for purposes of business.

Such a power cannot be exerted with the effect of defeating or im-

pairing rights secured to citizens of tlie several States by the supreme
law of the land. Indeed, all the powers possessed by a State must
be exercised consistently with the privileges and immunities granted

or protected by the Constitution of the United States.

"We must not be understood as saying that a citizen of one State

is entitled to enjoy in another State eve7'i/ privilege that may be
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giveu in the latter to its own citizens. There are privileges that

may be accorded by a State to its own people in which citizens of

other estates may not participate except in conformity to such rea-

sonable regulations as may be established by the State. For instance,

a State cannot forbid citizens of other States from suing in its courts,

that right being enjoyed by its own people ; but it may require a

non-resident, although a citizen of another State, to give bond for

costs, although such bond be not required of a resident. Such a

regulation of the internal affairs of a State cannot reasonably be

characterized as hostile to the fundamental rights of citizens of

other States. So, a State may, by rule uniform in its operation

as to citizens of the several States, require residence within its

limits for a given time before a citizen of another State who becomes

a resident thereof shall exercise the right of suffrage or become

eligible to office. It has never been sui)posed that regulations of

that character materially interfered with the enjoyment by citizens

of each State of the privileges and immunities secured by the Con-

stitution to citizens of the several States. The Constitution forbids

only such legislation affecting citizens of the respective States as

will substantially or practically put a citizen of one State in a condi-

tion of alienage when he is within or when he removes to another

State, or when asserting in another State the rights that commonly

appertain to those who are ])art of the political community known as

the People of the United States, by and for whom the government

of the Union was ordained and established.

Nor must we be understood as saying that a State may not, by its

courts, retain within its limits the assets of a foreign corporation,

in order that justice may be done to its own citizens ; nor, by ai)pro-

priate action of its judicial tribunals, see to it that its own citizens

are not unjustly discriminated against by reason of the administra-

tion in other States of the assets there of an insolvent corporation

doing business within its limits. For instance, if the Embreeville

Company had property in Virginia at the time of its insolvency, the

Tennessee ef)urt administering its assets in that State could take into

aeeoiint what a Virginia creditor, seeking to jiarticipate in the distri-

bution of the comj)any's assets in Tennessee, had received or would

receive from the company's assets in Virginia, and make such order

touching the assets of the company in Tennessee as would protect

Tennessee creditors against wrf>n<,'fMl discrimination arising from

the partifidar action taken in Virginia I'or the l)eii( lit of crrditors

residing in tliat Commonwealtli.

Wi- adjudge that when tlie genenil property and assets of a private

corporation, lawfully doing l)usine.ss in a State, are in course of

administration by tlie courts of sjich State, creditors wlio are citizens

of otlier States are entitled, under the Constitution of the United

8tat<;8, to stand ui)on the same plane with creditors of like class wlio
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are citizens of such State, and cannot be denied equality of right

simply l)ecause they do not reside in that State, but are citizens

residing in other States of tlie Union. The individual plaintiffs in

error were entitled to contract with this IJritish corporation, lawfully

doing business in Tennessee, and deemed and taken to be a corp(jra-

tion of that State ; and no rule in the distribution of its assets among
creditors could be applied to them as resident citizens of Ohio, and
because they were not residents of Tennessee, that was not applied

by the courts of Tennessee to creditors of like character wiio were

citizens of Tennessee.

As to the plaintiff in error, the Hull Coal and Coke Company of

Virginia, different considerations must govern our decision. It has

long been settled-^ that, for purposes of suit by or against it in the

courts of the United- States, the members of a corporation are to be

conclusively presumed to be Citizens of the State creating such cor-

poration : Louisville, Cincinnati, & Charleston Railroad Co. v. Let-

son, 2 How. 497; Covington Drawbridge Co. v. Shepherd, 20 How.
227, 232 ; Ohio & ]\[iss. Railroad Go. v. Wheeler, 1 Black, 286, 296

;

Steamship Co. r. Tugman, 106 U. S. 118, 120; 15arrow Steamship

Co. V. Kane, 170 U. S. 100; and therefore it has been said that a

corporation is to be deemed, for such purposes, a citizen of the State

under whose laws it was organized. But it is equally well settled,

and we now hold, that a corporation is not a citizen within the mean-

ing of the constitutional provision that "the citizens of each State

shall be entitled to all privileges and immunities of citizens in the

several States." Paul v. Virginia, 8 Wall. 168, 178, 179 ; Ducat v.

Chicago, 10 Wall. 410, 415 ; Liverpool Ins. Co. v. Massachusetts, 10

Wall. 566, 573. The Virginia corporation, therefore, cannot invoke

that provision for protection against the decree of the State court

denying its right to participate upon terms of equality with Tennessee

creditors in the distribution of the assets of the British corporation

in the hands of the Tennessee court.

Since, however, a corporation is a "person" within the meaning
of the Fourteenth Amendment (Santa Clara County v. Southern

Pacific Railroad Co., 118 U. S. 304, 396 ; Smyth v. Ames, 169 U. S.

466, 522), may not the Virginia corporation invoke for its protection

the clause of the amendment declaring that no State shall deprive

any person of ])roperty without due process, nor deny to any person

within its jurisdiction the equal protection of the laws ?

We are of o{)inion that this question must receive a negative

answer. Although this court has adjudged that the prohibitions of

the Fourteenth Amendment refer to all the instrumentalities of the

State, to its legislative, executive, and judicial authorities (Ex ]mrte

Virginia, 100 U. S. 339, 346, 347; Yick Wo v. Hopkins, 118 U. S.

356, 373 ; Scott v. IMcXeal, 154 U. S. 34, 45; and Chicago, Burlington,

&c. R. R. Co. V. Chicago, 166 U. S. 226, 233), it does not follow that,

within the meaning of that amendment, the judgment below deprived
55
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the Virginia corporation of property without clue process of law,

simply because its claim was subordinated to the claims of the

Tennessee creditors. That corporation was not, in any legal sense,

deprived of its claim, nor was its right to reach the assets of the

British corporation in otlier States or countries disputed. It was
only denied the right to participate upon terms of equality with

Tennessee creditors in the distribution of particular assets of another

cor[)oration doing business in that State. It had notice of the pro-

ceedings in the State court, became a party to those proceedings, and

the rights asserted by it were adjudicated. If the Virginia corpora-

tion cannot invoke the protection of the second section of Article IV.

of the Constitution of the United States relating to the privileges

and immunities of citizens in the several States, as its co-plaintitfs

in error have done, it is because it is not a citizen within tlie mean-

ing of that section ; and if the State court erred in its decree in refer-

ence to that corporation, the latter cannot be said to have been

thereby deprived of its proi)erty without due process of law within

the meaning of the Constitution.

It is equally clear that the Virginia corporation cannot rely u]>on

the clause declaring that no State shall " deny to any person within

its jurisdiction the equal protection of the laws." That prohibition

manifestly relates only to the denial by the State of equal protection

to persons "within its jurisdiction." Observe, tliat the prohibition

against the deprivation of property without due process of law is

not qualified by the words '• within its jurisdiction," while those

words are found in the succeeding clause relating to the equal pro-

tection of the laws. The court cannot assume that those words

were inserted without any object, nor is it at lilu'rty to eliminate

them from the Constitution and to interpret the clause in question

as if they were not to be found in that instrument. AVithont at-

tem[)ting to state what is the full import of the words, " within its

jurisdiction," it is safe to say that a corporation not creattnl by

Tennessee, nor doing ])usiness there under conditions that subjected

it to process issuing from the courts of Tennessee at the instance of

suitors, is not, under the .above clause of the Fourteenth Amendment,
within the jurisdiction of tliat State. Certainly, when the statute in

question was enacted the Virginia corporation was not within the

jurisdiction of TeniK'ssi'e. So far as the record discloses, its claim

against the Embreevijle Company was on account of coke sold and

8hipi>od from Virginia to the; latter corporation at its phice of busi-

ness in Tennessee. It doos not apjM-ar to liave been doing business

in Tcrnif'ssr-c under the statute; hen; involved, or under any statute

that wouhl bring it directly luider the jurisdiction of the courts of

Tennessee by service of process on its ofKcers or agents. Nm- do we
think it came within the jurisdiction of Tf^nnessee, within the luean-

ing of the amendment, Hiinply by presenting its claim in the State

court and thereby becoming a party to this cause. I'lidcr any other
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interpretation the Fourteenth Amendment woukl be given a scope
not contemplated by its framers or by tlie people, nor justified by its

language. We adjudge that tlie statute, so far as it subordinates the
claims of private business corporations not within the jurisdiction

of the State of Tennessee (although such private corporations may
be creditors of a corporation doing business in the State under the
authority of that statute), to the claims against the latter corpora-

tion of creditors residing in Tennessee, is not a denial of the " equal
protection of the laws " secui-ed by tlie Fourteenth Amendment to

persons within the jurisdiction of the State, however unjust such a
regulation may be deemed.

What may be the effect of the judgment of this court in the
present case upon the rights of creditors not residing in the United
States, it is not necessary to decide. Those creditors are not before
the court on this writ of error.

The final judginent of the Stipreme Court of Tennessee must be

affirmed as to the Bull Coal and Coke Company^ because it did
not deny to that corporation any right, privilege, or immunity
sectired to it by the Constitntion of the United States. (Bev.

Stat. § 709.) As to the other plaintiffs iii error, citizens of
Ohio, the judgment must be reversed, and the cause remanded
for further proceedings not inconsistent with this opinion ; and
it is so ordered.^

Section III. — Extradition between States.

Ex PARTE REGGEL.

114 United States, 642. 1885.

[This was an application in a territorial court of Utah for release

from arrest under warrant of the governor of that Territory for

extradition on the demand of the governor of Pennsylvania. The
applicant appealed to this court from an order refusing the writ of

habeas corpus.']

]\tR. Justice Harlan delivered the opinion of the court.

This case arises under §§ 5278 and 5279 of the Revised Statutes

of the United States, which provide :
—

" Sec. 5278. Whenever the executive authority of any State or

Territory demands any person as a fugitive from justice of the

1 Mr. Justice Brewer delivered a dissenting opinion, in which Mr. Chief
Justice Fuller concurred.
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executive authority of any State or Territory to whicli isueh person

has tied, and produces a copy ot" an indictuie-nt found or an atiulavit

made before a magistrate of any State or Territory, charging the

person demanded with liaving committed treason, felony, or other

crime, certified as authentic by the governor or chief magistrate

of the State or Territory from whence the person so charged

has tied, it shall be the duty of the executive authority of the

State or Territory to which such person has fled to cause him

to be arrested and secured, and to cause notice of the arrest to be

given to the executive authority making such demand, or to the

agent of such authority appointed to receive the iiigitive, and to

cause tlie fugitive to be delivered to such agent when he shall api)ear.

If no such agent appears within six months from the time of the

arrest, the prisoner may be discharged. All costs or expenses

incurred in the apprehending, securing, and transmitting such fugi-

tive to the State or Territory making such demand shall be paid by

such State or Territory.

"Sec. 5279. Any agent, so appointed, who receives the fugitive

into his custody, shall be empowered to transp(H-t him to the State

or Territory from which he has fled. And every person who, by

force, sets at liberty or rescues the fugitive from such agent while so

transporting him, shall be flned not more than five hundred dollars,

or imprisoned not more than one year." 1 Stat. 302, ch. 7, §§ 1, 2.

It is not necessary to consider the question suggested by counsel

as to the right of the governor of the Territory to have withheld the

papers upon which he based his warrant for the arrest of the

accused ; for the record shows that the recpiisition and accompany-

ing papers from the governor of Pennsylvania constituted the evi-

dence upon which he aeted, and were submitted to the court to which

the writ of Imheas corpus was returned.

Under the act of Congress, it became the duty of the governor of

Utah to cause the arrest of Keggel, and his dflivcry to the agent

appointed to receive him, when it appeared: 1. That the demand by

tlie executive authority of Pennsylvania was accompanied by a copy

of an indictment, or aflidavit made before a magistrate, charging

Reggel with liaving committed treason, f(dony, or other i-iime within

tliat State, and certified as autlientic by her governor. 2. That the

person demanded was a fugitive from justice.

The first of these conditions was met by the production to the

governor of Utah of the inditrtment (duly certified as authentic) of

the grand jury of ih<- Court of (Quarter Sessions of the I'eacc for

the City and (Jounty (d" Philadcdphia, I'ennsylvania, wliercin the

accused was charged with having connnitted the crime of obtaining

by false j)retences certain goods witli the intent to cheat and defraud

the persons therein named ; which olTence, as was made to apjicar

from the statutes of that Commonwealth (a copy of which, <luly

certified as authentic, accomiianied the indictnuuit), is a misdc-
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ineanor under the laws of Pennsylvania, punishable by a fine not

exceeding $600, and imprisonment not exceeding three yeai's.

It was objected in tlie court of original jurisdiction that there

could be no valid rerp.iisition based u})on an indictment for an offence

less than a felony. This view is erroneous. It was declared in

Kentucky v. Dennison, 24 How. 66, 99, that the words '^ treason,

felony, or other crime " in section 2 of Article I. of the Constitution

include every offence, from the highest to the lowest, known to the

law of the State from which the accused had fled, including mis-

demeanors. It was there said by Chief Justice Taney, speaking for

the whole court, that, looking to the words of the Constitution, <'to

the obvious policy and necessity of this provision to preserve har-

mony between the States and order and law within their respective

borders, and to its early adoption by the Colonies, and then by the
Confederate States whose mutual interest it was to give each other
aid and support whenever it was needed, the conclusion is irresistible,

that this compact engrafted in the Constitution included, and was
intended to include, every offence made punishable by the law of the
State in which it was committed." It is witliin the power of each
State, except as her authority may be limited by the Constitution of

the United States, to declare what shall be offenc^es against her laws;
and citizens of other States, when within her jurisdiction, are subject

to those laws. In recognition of this right, so reserved to the
States, the words of the clause in reference to fugitives from jus-

tice were made sufficiently comprehensive to include every offence

against the laws of the demanding State, without exception as to

the nature of the crime.

Although the constitutional ])rovision in question does not, in

terms, refer to fugitives from the justice of any State, who may be
found in one of the Territories of the United States, the act of

Congress has equal application in that class of cases, and the words
" treason, felony, or other crime" must receive the same interpreta-

tion, wlien the demand for the fugitive is made, under that act,

upon the governor of a Territory, as when made upon the executive
authority of one of the States of the Union.

Another proposition advanced in behalf of the appellant is, that the
indictment which accompanied the requisition does not sufficiently

charge the commission of any crime ; of which fact it was the duty
of the governor of Utah to take notice, and which the court may not
ignore in determining whether the appellant is lawfully in custody.
In connection with this proposition, counsel discusses, in the light

of the adjudged' cases, the general question as to the authority of a
court of the State or Territory, in which the fugitive is found, to

discharge him from arrest, whenever in its judgment the indictment,
according to the technical rules of criminal pleading, is defective in

its statement of tlie crime charged. It is sufficient for the pur-
poses of the present case to say that, by the laws of Pennsylvania,
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every indictment is to be deemed and adjudged suftioient and good

in law which charges tlie crime substantially in the language of

the act of assembly prohibiting its commission and prescribing

the punishment therefor, or, if at common law, so plainly that the

nature of the offence charged may be easily understood by the

jury ; and that the indictment, which accompanied the requisi-

tion of the governor of Pennsylvania, does charge the crime sub-

stantially in the language of her statute. That Commonwealth has

the right to establish the forms of pleadings and process to be

observed in her own courts, in both civil and criminal cases, subject

only to those provisions of the Constitution of the United States

involving the protection of life, liberty, and property in all the States

of the Union.

The only question remaining to be considered relates to the

alleged want of competent evidence before the governor of Utah, at

the time he issued the warrant of arrest, to prove that the ajjpellant

was a fugitive from the justice of rennsylvauia. Undoubtedly the

act of Congress did not impose upon the executive authority of the

Territory the duty of surrendering the appellant, unless it was made

to appear, in some proper way, that he was a fugitive from justice.

In other words, the appellant was entitled, under the act of Con-

gress, to insist upon proof that he was within the demanding State

at the time he is alleged to have committed the crime charged, and

subsequently withdrew from her jurisdiction, so that he could not be

reacheil by her criminal process. The statute, it is to be observed,

does not prescribe the character of such proof ; but that the execui-

tive authority of the Territory was not required, by the act of Con-

gress, to cause the arrest of appellant, and his delivery to the agent

appointeil by the gfjvernor of Pennsylvania, without proof of the fact

that he was a fugitive from justice, is, in our judgnit-nt, clear from

the language of that act. Any other interpretation would lead to the

conclusion that the mere requisition by the executive of the demand-

ing State, accompanied by the copy of an indictment, or an aliidavit

before a magistrate, certified by him to be authentic, charging the

accused with crime committed within her limits, imposes ujuju the

executive of the State or Territory where the accused is found

the <luty of surrendering him, although he may be satisfied, from

incf)ntestable proof, that the accused had, in fact, never been in

the demanding State, ami, therefore, could n()t be said to have lied

from its justice. Upon the executive of the State in which the

accused is found rests the responsilulity of determining, in some

legal mode, whether he is a fugitive from tlie justice of the demand-

ing State. He does not fail in duty if he makes it a condition i»re-

cedent U) the gtirrender of the accused that it be shown to him, by

C(»mpetent proof, that the accused is, in fact, a fugitive from the

jufttico of the demanrling State.

Did it sufllciently ajiiH-.u- tli.it the appellant was, as represented by
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tlie executive authority of rennsylvauia, a fugitive from the justice

of that Comuionwealtli? We are not justiiied by the record before

us in saying that the governor of Utali sliouhl have held the evidence

inadequate to establisli that fact. The warrant of arrest refers to

an affidavit taken before a notary public of Pennsylvania show-
ing Reggel's flight from that Commonwealth. There was no such

affidavit; but the reference, manifestly, was to the affidavit made by
Frederick Gentner, which recited the finding by the grand jury of the

city and county of Philadelphia, of a true bill of indictment charg-

ing Reggel with "the crime of false pretences," and stating that he
" is a fugitive from justice," and was then in Salt Lake City, Utah
Territory. This is sworn to, and is attested by the seal of the Court

of Quarter Sessions, — the court in which the prosecution is pemling.

It is not entirely clear from the record, as presented to us, what is

the official character of the person before whom the affidavit was
made. The reasonable inference is, that the affidavit was made in

the court where the prosecution is pending, and that it is one of the

papers accompanying the requisition of the governor of Pennsylvania,
and which he certified to be authentic.

It is contended that Gentner's affidavit that Reggel is a fugitive

from justice is the statement of a legal conclusion, and is materially

defective in not setting out the facts upon which that conclusion
rested. Although that statement presents, in some aspects of it, a
question of law, we cannot say that the governor of Utah erred in

regarding it as the statement of a fact, and as sufficient evidence that

appellant had fled from the State in which he stood charged with the
commission of a particular crime, on a named day, at the city and
county of Philadelphia, especially as no opposing evidence was
brought to his attention. If the determination of that fact by the
governor of Utah upon evidence introduced before him is subject to

judicial review, upon habeas corpus, the accused, in custody, under
his warrant,— which recites the demand of the governor of Pennsyl-
vania, accompanied by an authentic indictment charging him, sub-
stantially in the language of her statutes, with a specific crime
committed within her limits, — should not be discharged merely
because, in the judgment of the court, the evidence as to his being a
fugitive from justice was not as full as miglit properly have been
required, or because it was so meagre as, perhaps, to admit of
a conclusion different from that reached by him. In the ju-esent

ease, the proof before the governor of Utah may be deemed sufficient

to make ?i, prima facie case against the appellant as a fugitive from
justice within the meaning of the act of Congress.

Judgment affirmed.



872 CONSTITUTIONAL RULES OF STATE COMITY. [CUAP. X.

LASCELLES v. GEOiiGiA.

148 United States, 537. 1893.

Tins case was brought here by writ of error to the Supreme Court

of the State of Georgia. The single Federal question presented by

the record, and relieil ou to confer upon this court the jurisdiction

to review tlie judgment of the Supreme Court of Georgia, complained

of by the plaintitY in error, is whether a fugitive from justice who

has been surrendered by one State of the Union to another State

thereof upon requisition charging him with the commission of a

specific crime, has, under the Constitution and laws of the United

States, a right, privilege, or immunity to be exempt from indictment

and trial in the State to which he is returned, for any other or dilTev-

ent offence than that designated and described in the requisition

proceedings under which he was demanded by and restored to such

State, without first having an opiiurtunity to return to the State

from which he was extradited.

[Plaintiff in error, as appears from the opinion, was extradited

from New York to Georgia under indictments charging him (under

the name of Beresford) with cheating and larceny under trust.

Before trial on these indictments he was indicted and ])ut on trial

for forn-ery, against his objection that he could not be tried for

another'' olTence than that for which he was extradited, without

reasonable opportunity being first allowed him to return to New

York. This objection, raised at various stages of the i)roceedings,

was overruled, and he was convicted, and the conviction was

affirmed in the Supreme Court of the State.]

"Mil. Jl-stice Jackson, after stating the facts, delivered tlie opinion

of the court.

The plaintiff in error prosecutes the present writ of error to review

and reverse this decision of the Supreme Court of Georgia, t»laiming

that in its rendition a right, i)rivilege, or immunity secured to him

under the Constitution and laws of the United States, specially set

up and insisted on, was denied. The particuilar right claimed to

liave l»een denied is tlie alleged exemption from indictment and trial

except for the .specific offences on which he had been surrendered.

The question i.resented for our consideration and determination

is whether the ('onstituti<m atid laws of the United States imi>o.so

any such limitati«.n or restriction upon the power and authority of

a State to indict and try persons charged with offences against its

laws, wlio arc brou^rht within its jurisdiction under interstate rendi-

tion proceedings. While ca.ses involving questions of internal ioiial

extradition and intc^rstatc rendition of fugitives from jnsti<-e have

frequently been Ijefore this court for decision, this court has not

jiaa.s.-d uj.on the precise point here presented. The second clause
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of section 2, article 4, of the Constitution of the United States

dechires that "a person charged in any State with treason, felony,

or other crime, who shall flee from justice and be found in another

State, shall, on demand of the executive authority of the State from

which lie fled, be delivered up, to be removed to the State having

jurisdiction of the crime." To carry this pi'ovision into effect Con-

gress passed the act of February 12, 17U3, 1 Stat. 302, c. 7, the iirst

and second sections of which have been re-enacted and embodied in

sections 5278 and 5279 of the Revised Statutes of the United States,

prescribing the methods of procedure on the part of the State

demanding the surrender of the fugitive, and providing that " it

shall be the duty of the executive authority of the State or Territory

to which such person has fled to cause him to be arrested and

secured, and cause notice of the arrest to be given to the executive

authority making such demand, or to the agent of such authority

appointed to receive the fugitive, and to cause the fugitive to be

delivered to such agent when he shall appear," and providing further

that the agent " so appointed, who shall receive the fugitive into

his custody, shall be empowered to transport him to the State or

Territory from which he has fled."

Upon these provisions of the organic and statutory law of tlie

United States rest exclusively the right of one State to demand, and
the obligation of the other State upon which the demand is made to

surrender, a fugitive from justice. Now, the proposition advanced
on behalf of the plaintiff in error in support of the Federal right

claimed to have been denied him is, that, inasmuch as interstate

rendition can only be effected when the person demanded as a fugitive

from justice is duly charged with some particular offence or offences,

his surrender upon such demand carries with it the implied condition

that he is to be tried (done for the designated crime, and that in

respect to all offences other than those specified in the demand for

his surrender, he has the same right of exemption as a fugitive from
justice extradited from a foreign nation. This proposition assumes,
as is broadly claimed, that the States of the Union are independent
governments, having the full prerogatives and powers of nations,

except what have been conferred upon the general government, and
not only have the right to grant, but do, in fact, afford to all persons
within their boundaries an asylum as broad and secure as that

Avhich independent nations extend over their citizens and inhabit-

ants. Having reached, upon this assum])tion or by this process

of reasoning, the conclusion that the same rule should' be recognized
and applied in interstate rendition as in foreign extradition of fugi-

tives from justice, the decision of this court in United States v.

Rauscher, 119 U. S. 407 et seq., is invoked as a controlling authority
on the question under consideration. If the premises on whieli this

argument is based were sound, the conclusion might be correct. But
the fallacy of the argument lies in the assumption that the States
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of the Union occupy tuwaids each other, in respect to fugitives from
justice, the rehition of foreign nations, in the same sense in whicli

the general government stands towards independent sovereignties
on that subject; and in the further assumption that a fugitive from
justice acquires in the State to which he may liee some State or

personal right of protection, improperly called a right of asylum,
which secures to him exemption from trial and punishment for

a crime committed in another State, unless such crime is made the

special object or ground of his rendition. This latter position is

only a restatement, in another foru), of the question presented for

our determination. The sole object of the provision of the Constitu-

tion and the act of Congress to carry it into effect is to secure the

surrender of persons accused of crime, who have fled from the justice

of a State, whose laws they are charged with violating. Neither the

Constitution, nor the act of Congress providing for the rendition

of fugitives upon pro[)er reijuisition being made, confers, either

expressly or by imjjlication, any right or privilege upon such fugi-

tives under and by virtue of which they can assert, in the State

to which they are returned, exemption from trial for an}' crin)inal

act done therein. No purpose or intention is manifested to atford

them any immunity or protection from trial and ])unishment for any

offences committed in the State from which they flee. On the con-

trary, the provision of both the Constitution and the statutes extends

to all crimes and offences punishable by the laws of the State where

the act is done. Kentucky r. Dennison, 1'4 How. 06, 101, 1U2; Ex
parte Reggel, 114 U. S. 042.

Tiie case of United States r. Rauscher, 119 U. S. 407, has no ai)iili-

cation to the question under consideration, because it proceeded upon

the ground of a right given impliedly by the terms of a tnuitif

between the United States and Great Britain, as well as expressly

by the acts of Congress in the case of a fugitive surrendered to the

United States by a foreign nation. That treaty, which specified the

offenees that were extraditable, and the statutes of the United States

j)asscd to carry it and otht-r liki' treaties into effect, constituti'd the

Buprenx; law of the land, and were construed to exempt the extra-

dited fugitive from trial for any other offence than that mentioned

in ti»e demand for his surrender. There is nothing in the Constitu-

tion or statutes of the United States in reference to interstate rendi-

tion of fugitives from justi(!»^ which ean b(^ regarded as establishing

any compact between tin* States of the Union, such as the Aslil)urton

treaty contain^, linjiting their operation to ])articMlar or designatecf

offences. On tlie contrary, tlic^ provisions of the organic; and statu-

tory law embrace (Times and offences of every (;haract«!r and (le.S(;rip-

tion punisliable by the laws of the State wlu-re tiie forl)idden acts

are committ*'d. It i.s fiuestioual)le whether the States could consti-

tutionally enter into any agreement or stipulation witli eacli other

for the j)urpose of defining or limiting the offences tor which f'ugi-
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tives would or should be suvreadered. But it is settled by the deci-

sions of this court tliat, except iu the case of a fugitive surrendered

by a foreign government, there is nothing in the Constitution,

treaties, or laws of the United States which exempts an offender,

brought before the courts of a State for an offence against its laws,

from trial and punishment, even though brought from another State

by unlawful violence, or by abuse of legal process. Ker v. Illinois,

119 U. S. 436, 444; Mahon v. Justice, 127 U. S. 700, 707, 708, 712;

Cook V. Hart, 146 U. S. 183, 190, 192.

In the case of Mahon v. Justice, 127 U. S. 700, a fugitive from

the justice of Kentucky was kidnapped in West Virginia and

forcibly carried back to Kentucky, where he was held for trial on

a criminal charge. The governor of West Virginia demanded his

restoration to the jurisdiction of that State, which, being refused, his

release was sought by habeas corpus, and it was there contended

that, under the Constitution and laws of the United States, the fugi-

tive had a right of asylum in the State to which he fled, which the

courts of the United States should recognize and enforce, except

when removed in accordance with regular proceedings authorized

by law. Instead of acceding to this proposition, this court said

:

" But the plain answer to this contention is that the laws of the

United States do not recognize any such right of asylum as is here

claimed, on the part of the fugitive from justice in any State to

which he has fled; nor have they, as already stated, made any pro-

vision for the return of parties, who, by violence and without lawful

authority, have been abducted from a State." And the court further

said : "As to the removal from the State of the fugitive from justice

in a way other than that which is provided by the second section

of the fourth article of the Constitution, which declares that 'a

person charged in any State with treason, felony, or other crime, who

shall flee from justice, and be found in another State, shall, on

demand of the executive authority of the State from which he fled,

be delivered up to be removed to the State having jurisdiction of the

crime,' and the laws passed by Congress to carry the same into effect

— it is not perceived how that fact can affect his detention upon

a warrant for the commission of a crime within the State to which

he is carried. The jurisdiction of the court in which the indictment

is found is not impaired by the manner in which the accused is

brought before it. There are many adjudications to this purport

cited by counsel on the argument, to some of which we will refer."

(pp. 707, 708.) After reviewing a nundier of cases on this question,

the court proceeded :
" Other cases might be cited from the same

courts holding similar views. There is, indeed, an entire concur-

rence of opinion as to the ground upon which a release of the

appellant in the present case is asked, namely, that his forcible

abduction from another State, and conveyance within the jurisdiction

of the court holding him, is no objection to the detention and trial
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for the offence charged. They all proceed upon the obvious ground

that the offender against the law of the State is not relieved from

liability because of personal injuries received from private parties,

or because of indignities committed against another State. It would

indeed be a strange conclusion, if a party charged with a criminal

offence could be excused from answering to the government whose

laws he had violated, because other parties had done violence to him,

and also (.-onnnitted an offence against the laws of another State."

(p. 711'.) The same principle was applied in the case of Ker v.

Illinois, 119 U. S. 436.

If a fugitive may be kidnapped or unlawfully abducted from the

State or country of refuge, and be, thereafter, tried in the State to

which he is forcibly carried, without violating any right or immunity
secured to him by the Constitution and laws of the United States,

it is difficult to understand upon what sound principle can be rested

the denial of a State's authority or jurisdiction to try him for anotlier

or different offence than that for whioli he was surrendered. If

the fugitive be regarded as not lawfully within the limits of the

State in respect to any other crime than the one on which liis sur-

render was effected, still that fact does not defeat the jurisdiction

of its courts to try him for other oiTences, any more than if he had

been brought within such jurisdiction forcibly and without any legal

process whatever.

We are not called upon in the present case to consider what, if

any, authority the surrendering State has over the subject of the

fugitive's rendition, beyond ascertaining that he is charged with

crime in the State from which he has tied, nor whetlier the States

have any jurisdiction to legislate upon the subject, and we express

no opinion on these questions. To apply the rule of international

or foreign extradition, as announced in United States r. Rauscher,

119 U. S. 407, to interstate rendition involves the confusion of two

essentially ditTerent things, which rest upon entirely different princi-

ples. In the former the extradition dei)ends upon treaty contract or

stipulation, which rests upon good faith, and in respect to which the

sovereign uj)on wliom the demand is made can exercise discretion,

as well as investigate the charge (Ui wliich tlie surrender is demanded,
there being no rule of comity under and by virtue of whieli inde-

pendent nations are rerjuired or expected to withlutld from fugitives

within their jurisdiction the right of asylum. In tlie matter of inter-

state rendition, liowever, there is tlie binding force and ol)ligation,

not of contraet, but of the supreme law of tlie land, which imposes

no conditions or limitations upon the jurisdiction and authority of

the State to which the fugitive is returned.

There are decisions in the State courts and in some of the lower

Federal courts which have applied the rule laid down in United

States V. iJauscher, si/pra, to interstate rendition of fugitives under

the Constitution and laws of the United States, l)ut in our ojiinion
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tliey do not rest upon sound principle, and are not supported by the

weight of judicial authority.

The cases holding the other and sounder view, that a fugitive

from justice surrendered by one State upon the demand of another

is not protected from prosecution for offences other than that for

which lie was rendered up, but may, alter being restored to the

demanding State, be lawfully tried and punished for any and all

crimes committed within its territorial jurisdiction, either before or

after extradition, are the following : In re Noyes, 17 Albany L. J.

407; Ham v. The State [Texas], 4 Tex. App. 645; State ex rel.

Brown v. Stewart, 60 Wis. 587 ; Post v. Cross, 135 jST. Y. 536

;

Commonwealth v. Wriglit [Sup. Court of Mass.], 33 N. E. Kep. 82;
and In re Miles, 52 Vt. 609.

These authorities are followed by the Supreme Court of Georgia
in the clear opinion pronounced by Lumpkin, Justice, in the present
case.

The highest courts of the two States immediately or more directly

interested in the case under consideration hold the same rule on this

subject. The plaintiff in error does not bear in his person the
alleged sovereignty of the State of New York, from which he was
remanded (Dow's Case, 18 Penn. St. 37); but if he did, that State
properly recognizes the jurisdiction of the State of Georgia to try
and punish him for any and all crimes committed within its terri-

tory. But aside from this, it would be a useless and idle procedure
to require the State having custody of the alleged criminal to return
him to the State by which he \vas rendered up in order to go through
the formality of again demanding his extradition for the new or
additional offences on which it desired to prosecute him. The Con-
stitution and laws of the United States impose no such condition or
requirement upon the State. Our conclusion is that, upon a fugi-

tive's surrender to the State demanding his return in pursuance of
national law, he may be tried in the State to which he is returned
for any other offence than that specified in the requisition for his
rendition, and that in so trying him against his objection no right,

privilege, or immunity secured to him by the Constitution and laws
of the United States is thereby denied.

It follows, therefore, that the judgment in the present case
should Ije

Affirmed.
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CHAPTER XI.

THE GUARANTY OF REPUBLICAN GOVERNMENT
TO THE STATES.

LUTHER V. BORDEX.

7 Howard, 1 ; 17 Curtis, 1. 1848.

[See su2)ra, p. 595.]

TEXAS V. WHITE.

7 Wallace, 700. 1S08.

[See supra, p. 838.]

CHAPTER Xn.

THE AMENDMENTS TO THE CONSTITUTION.

[See in general the cases under Cluiptor 1.]
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CHAPTER Xlir.

CIVIL RIGHTS AND THEIR GUARANTIES.

Section I. — Religious Liberty.

PFEIFFER V. BOARD OF EDUCATION OF THE CITY OF
DETROIT.

— Michigan, ; 77 Northwestern Reporter, 250. 1898,

Montgomery, J. The relator applied to the Circuit Court of

Wayne County to compel the respondent to discontinue the use of a
certain book, known as "Readings from the Bible," in the public

schools of Detroit.

[The application for a writ of mandamus having been granted by
the lower court, the respondent brings the case to this court by
certiorari. The answer of respondent in the lower court shows that
the teachers in the schools in question were not required to give
instruction from the Bible, except such as was absolutely necessary
for use of the same as a supplemental text-book of reading, and
were not allowed to make note or comment upon anything contained
in said book. It was also averred that the board did not require
the pupils of such schools to listen to the readings from the Bible,

but that such readings took place at the close of the sessions of said
schools, and chat pupils were, by the order of the board, excused
therefrom upon the application of their parents or guardians.]
The contention of relator is that the action of the board is for-

bidden by the constitution of the State. The provisions touching
this question are as follows (article 4) : —

" Sect. 39. The legislature shall pass no law to prevent any
person from worshipping Almighty God according to the dictates of
his own conscience, or compel any person to attend, erect, or support
any place of religious worship, or to pay tithes, taxes, or other rates
for the support of any minister of the gospel or teacher of religion.

"Sect. 40. Xo money shall be appropriated or drawn from the
treasury for the benefit of any religious sect or society, theological
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or religious seiniuarv, nor shall property belonging to the State be

approi)riated for any sueli purposes.
•* Sect. 41. The legislature shall not diminish or enlarge the civil

or political rights, privileges, and capacities of any person on account

of his opinion or belief concerning nuitters of religion."

The precise question is not wliether the pupil can be compelled

to attend religious exercises, nor, necessarily, whether the reailing

of the Bible, or an extract from it, constitutes religious worship,

but whether such reading of extracts from the Bible, at which read-

ing pupils whose faith or scruples are shocked by hearing the pas-

sages read are nc t required to attend, constitutes the teacher a

teacher of religion, or amounts to a restriction of civil or political

rights or privileges of such students as do not attend upon the

exercises. Is the reading of extracts taken from the Bible a viola-

tion of the provision of the constitution which inliibitsthe diminish-

ing or enlargement of the civil or jiolitical rights, privileges, and

capacities of the individual on account of his opinion or belief con-

cerning matters of religion? We do not think it can be maintained

that this section has any application to this subject. The })rimary

purpose of this provision was to exclude religious tests, and to

place all citizens on an equality before the law as to the exercise of

the franchise of voting or holding ottice. The language is inai)t to

be applied as restricting the use of school rooms or school funds.

It might be said that many of the students in our scliools are not in

position to avail tliemselves of the opportunity to study the dead

languages. Is it, therefore, an unjust discrimination to provide for

instruction in Latin and Greek for such ])U})il.s as are able to devote

their time to those studies? Does it harm one wlio does not, for

conscientious reasons, care to listen to readings from the ]iii)le, that

otlicrs are given the ojiportunity to do so? Is it not intolerant for

one not required to attend to object to such readings? It may be

said, of course, that the services of the teacher while engaged in

these exercises are paid out of the fund in which all are entitled to

share; but the same is true of tlie time whicli the teacher devotes to

the languages, or instruction in higher mathematics. Docs it follow-

that the civil rights or privileges of the students who do not accept

teacliing in those branches, or those who do. have lieon, on the one

hand, diminishetl, or, on the other, enlarged'.' I do not think it

should be so held. Xor has section 40 any more ap)iro])riate ajijili-

cation. This section has a very plain meaning, whicli is that the

public money may not be turned over to a religious sect to maintain

churches or seminaries; and unless the readings from the Tdlde, or

selections from the I*>iblc, constitute tlie jmblic scliool a religioiis or

theological seminary, this section has not, in my j>ulgmcnt, any

application. As is stated in the o})inion of the learned circuit

judge, tlie most significant provision is section 30; and the meri-

torious question is whether any student or any taxpayer has liccn
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compelled to attend, erect, or support a place of religious worship, or

to pay tithes, taxes, or other rates for tlie support of any minister of

the gospel or teacher of religion. In determining this question, we
should endeavor to place ourselves in the position of the framers of

the constitution, and ascertain what was meant at the time; for, if

we are successful in doing this, we have solved the question of its

meaning for all time. It could not mean one thing at the time of

its adoption, -and another thing to-day, when public sentiments

have undergone a change. McPherson v. Secretary of State, 92

Mich. 377. It is therefore essential that we determine the intent

of this provision by reference to the state of the law or cus-

tom previously existing, and by the contemporaneous construction,

rather than attempt to test its meaning by the so-called advanced or

liberal views obtaining among a large class of the community at the

present day.

A similar provision was introduced into the convention of 1835.

The provision was as follows: "Every person has a right to worship

Almighty God according to the dictates of his own conscience, and

no person can of right be compelled to attend, erect, or support

against his will any place of religious worship, or pay tithes, taxes,

or other rates for the support of any minister of the gospel or

teacher of religion." As is pointed out in the brief of the learned

counsel for the respondent (to whom we are much indebted for a

most laborious and careful research into the historical origin of this

provision), the provision was doubtless taken from the Virginia

constitution of 1830. It is clearly shown by that research that the

inhabitants of that Commonwealth were by statute compelled to

attend upon divine service; ministers were, in public statutes,

referred to as "teachers of religion." In 1784 a statute making
provision for the support of ministers of the established church was
introduced, under the title of "A Kill to establish a provision for

teachers of the Christian religion." This statute was repealed by a

general statute adopted in 1786, entitled "An Act for establishing

religious freedom," the preamble of which clearly shows that the

term "teacher of religion" was used as synonymous with "minis-

ter." The constitution of 1830 was but an embodiment of this

enactment in the organic law of the State. Can it be said that the

adoption of this provision into our constitution of 1<S.3,5 was intended

to have a wider scope? I think not. It is significant that this con-

stitution was adopted in pursuance to authority conferred by article

5 of the articles of compact contained in the ordinance of 1787

(Scott V. Society, 1 Doug. 122), which gave to the people of the

Territory a right to form a constitution in conformity with the prin-

ciples contained in the articles. The ordinance of 1787 declared

that religion, morality, and knowledge were necessary to good

government and tlie happiness of mankind, and provided that, for

these purposes, schools and the means of education shall ever be
56
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encouraged. It is uot to be inferred that, in forming a constitution

under the authority of this ordinance, the convention intended to

proliibit in the public schools all mention of a subject which the

ordinance, in eflcct, declared that schools were to be established to

foster, — particularly as the provision, when traced to its historic

origin, is shown to have been aimed at quite another evil. In my
opinion, this provision, when incorporated into our organic law,

meant simply that the inhabitants ot the State should not be

required to attend u[)on those church services which the peoj)le of

Virginia had been by this same enactment relieved from, and that

no one should be compelled to pay tithes or other rates for the sup-

port of ministers. If this meaning attached at that time, it has uot

been changed since.

In my opinion, the reading of the extracts from the Bible in the

manner indicated by the return, without comment, is not in viola-

tion of any constitutional provision. I am not able to see why
extracts from the Uible shouhl be proscribed, when the youth are

taught no better autlienticated truths of profane history. The order

of the Circuit Court sliould be reversed.^

lou

\ . * Moore, J., delivered a dissenting opinion.

In Staik E.X KEL. Weiss r. Disthict Boaud, 7G Wis. 177 (IS'.O), the quest!

was wln'tlier iniiuJamiis would lie to compel the teachers in a j)Ulilic school to dis-

continue the practice of reading in the sciiool selections from the IJilde. The court

considers that the adoption of the I'rotestant or King James's version of the Hilile

in the ])uhlic schools as a text-hook ami the reading of .selections therefrom is sec-

tarian instrnctjon, within the meaning of sect. 3, art. 10, of the State Constitution,

prohlKiting sectarian instruction in the puldic schools of the State. Lyon, .1., uses

thd following language :
—

" I'or the reastms ahove stated, we cannot douiit that the use of the IJildc as a

text-liook in the puhlic .schools, and the .stated reading thereof in such scho<ds, with-

out restriction. ' has a tendency to inculcate sectarian ide;us,' and is sectarian instruc-

tion, within the meaning and intention of the constitution and the statute

" 7. 'liie answer of the respondent states that the relators' chiMren are not com-

pf^Ilcd to remain in the .H<hool-room while the Hiide is heing read, hut are at lihtrty

to withdraw therefrom during the reading of the same. For this rea.son it is claimed

that the ndators have no good cause for complaint, even though sncli reading he

He<-tarian insfrmiion Wo c^innot give our .sanction to this jiosition. Wlien, as in

this eve. a small nn'nority of tiie pupils in the jmldic sch<nd is excluded, for .any

r.'uiH*', from n slated scliool exercise, parti<ularly when smdi cauve is apparent ho.s-

lilitv to the Uildc whifli a majority of the pupils have l.eeii taugiit to revere, from

tli.it tn-'ment the exclurled pupil loses caste with his fellows, and is liahle to ho

regarded with aversion and cnlijected to reproach ami insult. Hut it is a HUtVn i<nt

refuiatii.n of the argument thai the pniclice in (|Uestion tends to destroy the ei|nality

of the pnpiN wliich the constitution seeks to estaldisli and protect, and puts a jiortion

of tliem to serious disadvantage in many ways with respect to the others."

On tlie ((iieslion whether the acts of the te.aeliers are infringeini-nt of pri\ileges

guaranteed in the ConKtitntion with reference to the right of cvrry man to worshi(»

/Mmiuhtv (;«d accordinir to the dic-tates of his own conscience and that no (ontrol

of or interference with the rights of conMiience shall he permilleil or any preference

);ivf>ii hv law to any ndiyioUH estaMishmetit!« or modes of worship, Cassoim^, .1., de-

rm riiiL' the opinion nf tho court, uses this language :
—
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" In considering the two clauses quoted from our constitution, we are to bear in

mind the geiiei-,.i pmposition concedeil by all, tiiat our state constitution is not a

grant, but a liuiitation, of ]iowers. State ex rel. Graef v. Forrest Co., 74 Wis. 613.

Viewed in this li^lit, ami it will readily be perceived that tiiese clau.".es operate as

a perpetual bar to the State, and each of the tlir.e departments of the State govern-

ment, and every agency tliereof, from the infringenienr, control, or interference with

the indiviiUial rights of every person, as indicated tlicrcin, or the giving of any

preference by law to any religious sect or mode of w(;rsliip. They presujjpo.se tiie

voluntarv exercise of such rights by any person or body of persons who may desire,

and bv im|)lication guarantee protection in the freedom of sucli exercise. We neitiier

have nor can have in this Slate under our present constitution any statutes of toler-

ation, nor of union, directly or indirectly, between church and state— for the sinij)le

reason that the constitution forbids all snch jireferences and guarantees all such

rights. But the exercise of sucli riglits by one person, or any given number of

persons, cannot l)e so extended as to interfere with the exei'cise of similar rights by

other persons, nor so far as to prevent the legitimate exercise of the police powers

of the State in preserving order, securing good citizenship, tlie ailministr.ation of

law, and the Sabbath as a tlay of rest. Stansbury v. Marks, 2 Dall. 213 ; Com. r.

Wolf, 3 Serg. & 11. 48; Com. v. Lesher, 17 Serg. & R. 155; McGatrick v. Wason,

4 Ohio St. 566 ; Simon's Kx'rs v. Gratz, 23 Am. Dec. 33 ; Shover v. State, 10 Ark. 2.^)9
;

Ferriter v. Tyler, 48 Vt. 469 ; State ex rel. Walker v. Judge, 39 La. Ann. 132. Such

statutes come within uo constitutional prohibition, and are founded upon au impreg-

nable basis.

" We must hold that the stated reading of the Bible in the public schools as a

text-book may be ' woi'sliip ' within the meaning of the clause of the constitution

under consideration. If, then, such reading of the Bible is worship, can there be

any doubt but what the school-room in which it is so statedly read is a 'place of

worship,' within the meaning of the same clause of the constitution ?

" The thing that is prohibited is the drawing of any money from the State treas-

ury for the benefit of any religious school. If the stated reading of tlie Bible in

the school as a text-book is not only, in a limited sense, worsliip, but also instruction,

as it manifestly is, then there is no escape from the conclusion that it is religious

instruction ; and hence the money so drawn from the State treasury was for the

benefit of a religious school, within the meaning of this clause of the Constitution."

In Reynolds v. Unmted States, 98 U. S. 145 (1878), which was a prosecution -^
i

in a territorial court of L'tah for polygamy in violation of a Federal statute, defend- _^*-^^'r

ant interposed the objection that the polygamous marriage was contracted in pursu-*,*^ vA^ *^
ance of a su])pospd religious duty. With reference to this question Mh. Chieb/a^ a*^ -Jr

Justice Waite. delivering the opinion of the court, used this lan"-uas:e:

—

,- .V^*^
^

"Congress cannot pass a law for the government of the Territories which shall -

prohibit the free exercise of religion. The first amendment to the Constitutioi^^'

expressly forbids such legislation. Religious freedom is guaranteed everywhere. "j
„

througliout the United States, so far as congressional interference is concerne<^. ^^jT^
The question to be determined is, whether the law now under consideration comes x^j.^\ ^jf''

within tins prolitbition. r-*; rjH"^^^
" The word ' religion ' is not defined in the Constitution. We must go el.scwhere//''^ j^-

therefore, to ascertain its meaning, and nowhere more ajipropriately, we think, than L>-^

to the history of tlie times in the midst of whicli the provision was adopted. The
precise point of the inquiry is, what is the religious freedom which has been

guaranteed.
" ljeft)re tlic adoption of the Constitution, attempts were made in .some of the

colonies and' States to legislate not only in respect to the es'ablishment of religion,

but in respect to its doctrines and precepts as well. The peojde were taxed, against

their will, for tlie support of religion, and sometimes for the support of particular

sects to whose tenets they could not and did not subscribe. Punishments were pre-

scribed for a failure to attend upon public worsliip, and sometimes for entertaining
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heretical opiuions. The coutroversy ujiou this general subject w;is aumialcil in

nianv vi the States, but seeuieci at last tu culiiiiiiate in \irginia. In 1784, the House
of l^elegates of that State liaving under cuusideratiun ' a bill establishing jirovisiou

for tenciiers of tlie Christian religion,' jiostponed it until tiie next session, ai.d

directed that tiie bill' should be published and distriliuted, and tli:U tiie ])eo])le be

requested ' to signify tiieir opinion respecting tiie atioption of such a bill at the

next session of assenil 1*
.'

"This brongiit out a deterniineil opposition. Amongst otiuTS, Mr. Madison

prepared a ' Memorial ami Remonstrance,' which was widelv circulated and signed,

and in w hich he demonstrated ' tiiat religion, or the ilutv we owe tlie ("leator," was
uot witliiu the cognizance of civil government. Semple's N'irginia Baptists, Appen-
di.\. At the next session tiie proj^osed bill was not only liefeaied, 1 nt another, 'for

establishing religious freedom,' drafted by Mr. tlefferson, was p.issed. 1 Jiff. Works,

45; 2 Howi.sou, Hist, of \'a. 298. In tlie preamble of this act (12 llening's Mat. 84)

religious freedom is defiiie<l ; and after a recital ' tliat to suffer the civil magistrate

to intrude iiis powers into the field of o])inion, and to restrain the ]>rofession or propa-

gation of j>rinciiilcs on supposition of their ill tendency, is a dangerous fallacy which

at once destroys all religious liberty,' it is declared 'that it is time enough for the

rightful purposes of civil government for its officers to interfere when ]>rinciples

break out into overt acts against peace and good order.' In these two !-entences is

found the true di.stiuctiou between what jiroperly belongs to the church and what

to the state.

" In a little more tliau a year after the })assage of this statute the convention nset

•which prepared the Ci>nstitution of tlie United States. Of this convention Mr.

Jefferson w;u< not a member, he being then ab.^ent as minister to France. As soon

as he saw the draft of the Constitution proposed for a(loj)tion, he, in a letter to a

friend, exj)re.s.<ed his disai)pointment at the absence of an cx) ress declaration in-

suring the freedom of religion (2 J( ff. Works, SS.")), but was willing to accpjit it as

it was, trusting that the good sense aiul honest intentions of the jieojde would brin;:

aixiut the necessary alterations. 1 Jeff. Works, 79. Five of the States, while adopt-

ing the Constitution, j)ro])o.sed amendments. Three — New Hampshire, New York,

and \'irginia — included in one form or another a declaration ctf religious freedom

in tlie changes they desiretl to have made, as did also North Carolina, where the

convention at first declined to ratify the Constitution until the projwised amendments

were acted upon. Accor<linply, at the first session of tl;e first Congress the amend-

ment now under consideration was ))roposed with others by Mr. Madi.^on. It nut

the views of the advocates of religious freedom, and was adojited. Mr. Jefferson

afterwards, in replv to an address to him by a committc e of the Danbury Haplist

Asscx-iation (8 irl. 11.3). took occasion to say: ' IJelicving with ytm that religion is

a matter which lies solely between man and his Ciod ; that he owes account to none

other for his faith or his worship; that the legis^lative ]iowers of the governmi-nt

reach actions only, and not opinions. — I contenifdate with sovereign reverence that

act of tlie wh<ile American jjcople which declared that their legislature should "make

no law respecting an estaldishment of reli-ion or j.rohibiting the free exercise

thereof," thus building a wall of separation between chnrcli and state. Adhering to

this expression of the supreme will ol'ilii' nation in behalf of the rights of < on.science.

I shall see with sincere satisfaction the j)Cogress of those sentiments which tend to

restore man to all his natural rights, convinced he has no natural right in opposition

to his s^M-ial duties.' Coming Jis this does from an ackiio\\ledg<'d leader of the

advocates of the measure, it may be accepted almost as an authorilalive declaration

of the dcopo and effect of the amendment thus secured. Congnss was deprived of

nil legislative power over mere opinion, but was left free to reach actions whldi

were in violation of so<-i;il duties or subversive of good ordi-r."

It is then-fore lield that liie lower court did not i-rr in charging the .jury that if

defendant, under the influence of a religious belief that it was rit'ht, delibenilely

married a second time having a first wife living, the want of consciousness of ( vil

intent did nrU excuse him, but tliat criminal intent would be implied.
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Section II.— Security of the Dwelling, and of
'

/j \^'-

Persons and Papers.

k'A^
BOYD V. UNITED STATES. aV Jk \^J^

116 United States, G16. 1886. S'^ IT ^\
Mr. Justice Bradley delivered the opinion of the court. r\

This was an information filed by the District Attorney of the^" ^-

United States in the District Court for the Southern District of ^^. -v
'

,

New York, in July, 1884, in a cause of seizure and forfeiture of^*^ \y, )u

property, against thirty-five cases of plate glass, seized by the col- ,

"
;

'

lector as forfeited to the United States, under section 12 of the' ;-"

"Act to amend the customs revenue laws," etc., passed June 22, ^s^^ l^

1874, 18 Stat. 186. fr^i>^^>
It is declared by that section that any owner, importer, consignee, ^^ (^

&c., who shall, with intent to defraud the revenue, make, or

attempt to make, any entry of imported merchandise, by means of

any fraudulent or false invoice, affidavit, letter, or paper, or by
means of any false statement, written or verbal, or who shall be
guilty of any wilful act or omission by means whereof the United
States shall be deprived of the lawful duties, or any portion thereof,

accruing upon the merchandise, or any portion thereof, embraced or

referred to in such invoice, affidavit, letter, paper, or statement, or

affected by such act or omission, shall for each offence be fined in

any sum not exceeding $5,000 nor less than $50, or be imprisoned
for any time not exceeding two years, or both; and, in addition to

such fine, such merchandise shall be forfeited.

The charge was that the goods in question were imported into the

United States to the port of New York, subject to the payment of

duties; and that the owners or agents of said merchandise, or other
person unknown, committed the alleged fraud which was described
in the words of the statute. The plaintiffs in error entered a claim

for the goods, and pleaded that they did not become forfeited in

manner and form as alleged. On the trial of the cause it became
important to show the quantity and value of the glass contained in

twenty-nine cases previously imported. To do this the district attor-

ney offered in evidence an order made by the district judge under
section 5 of the same act of June 22, 1874, directing notice under
seal of the court to be given to the claimants, requiring them to

produce the invoice of the twenty-nine cases. The claimants, in

obedience to the notice, but objecting to its validity and to the

constitutionality of the law, produced the invoice; and when it was
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offered in evidence by the district attorney they objected to its

reeeption on the ground that, in a suit for forfeiture, no evidence

can be compelled from the claimants themselves, and also that the

statute, so far as it compels production of evidence to be used against

the claimants, is unconstitutional and void.

The evidence being received, and the trial closed, the jury found

a verdict for the United States, condemning the thirty-five cases of

glass which were seized, and judgment of forfeiture was given.

This judgment was affirmed by the Circuit Court, and the decision

of that court is now here for review.

[The section referred to provides that "in all suits and proceed-

ings other than criminal arising under any of the revenue laws of

the United States, the attorney rei)resenting the government, when-

ever ill liis belief any business book, invoice, or paper belonging to

or under the control of the defendant or claimant will tend to prove

any allegation made by the United States, may make a written

motion particularly describing such book, invoice, or paper, and

setting forth the allegation which he expects to i)rove; and there-

upon the court in which suit or proceeding is pending may at its

discretion issue a notice to the defendant or claimant to produce

such book, invoice, or paper in court at a day and hour to be speci-

fied in said notice, which, together with a copy of said motion,

shall be served formally on the defendant or claimant by the United

States marshal; . . . and if the defendant or chiimant shall fail

or refuse to produce such book, invoice, or paper in obedience to

such notice the allegations stated in the said motion shall be taken

as c^inl'essed, unless his failure or refusal to produce tlie same shall

be explained to the satisfaction of the court. And if ])ioduced the

said attorney shall be i)orinitt('d, under tlie direction of the court,

to make examination . . . of sui-h inliits in s:iid book, invoice, or

I)ap<T as relate to or tend to prov(! the allegation aforesaid, and may
oiler the same in evidence in behalf of the United Stales. . . .'']

The clauses of the Constitution, to whidi it is contended that

these laws are repugnant, are the Fourth and I'Mfth Amendments.

The Fourth (h'clart-s, " TIkj riglit of the iH'o]ile to be secure in their

per-sons, houses, jiapers, and effects, against unreasonable searches

and seizures, shall not be vifdati'd, and no warrants shall issue, but

upon ])robable cause, supported by oath oi- .illirni.it ion. and j)articu-

larly describing the place to lie seiirt'hed, and tlie persons or things

to be seized." Th(^ fifth article, amongst othei- things, declares

that no jierson "shall be compidled in any criminal case to be a

witness against himsrdf."

liut, in regard to the l-'ourth Amenijment. it is contended that.

whatever might have been alleged against the constitutionality of

the acts of l.SC).'{ and ISOT, that of 1S7I, under which the order in the

present case was made, is \'yr Irom constitutional object inn, liecnuse

it does not authorize the searcli and seiziire of books and pajicrs.
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but only requires the defendant or chimant to produce them. That
is so; but it declares that if he does not produce tliem, the allega-

tions which it is affirmed they will prove shall be taken as con-

fessed. This is tantamount to compelling their production; for the

prosecuting attorney will always be sure to state the evidence

expected to be derived from them as strongly as the case will admit
of. It is true that certain aggi-avating incidents of actual search

and seizure, such as forcible entry into a man's house and searching

amongst his papers, are wanting, and to this extent the proceeding

under the act of 1874 is a mitigation of that which was authorized

by the former acts; but it accomplishes the substantial object of

those acts in forcing from a party evidence against himself. It is

our opinion, therefore, that a compulsory production of a man's
private papers to establish a criminal charge against him, or to for-

feit his property, is within the scope of the Fourth Amendment to

the Constitution, in all cases in which a search and seizure would
be; because it is a material ingredient, and effects the sole object

and purpose of search and seizure.

The principal question, however, remains to be considered. Is a

search and seizure, or, what is equivalent thereto, a compulsory
production of a man's private papers, to be used in evidence against

him in a proceeding to forfeit his property for alleged fraud against

the revenue laws — is such a ])roceeding for such a purpose an
"unreasonable search and seizure " within the meaning of the Fourth
Amendment of the Constitution? or, is it a legitimate proceeding?

In order to ascertain the nature of the proceedings intended by
the Fourth Amendment to the Constitution under the terms "un-
reasonable searches and seizures," it is only necessary to recall

the contemporary or then recent history of the controversies on the
subject, both in tliis country and in England. The practice had
obtained in the colonies of issuing writs of assistance to the revenue
officers, empowering them, in their discretion, to search suspected
places for smuggled goods, wliich James Otis pronounced "the
worst instrument of arbitrary power, the most destructive of Eng-
lish liberty, and the fundamental principles of law, that ever was
found in an English lawbook;" since they placed "the liberty of
every man in the hands of every petty officer." ^ This was in

February, 17G1, in Boston, and the famous debate in which it

occurred was perhaps the most prominent event which inaugurated
the resistance of the colonies to the oppressions of the mother

1 Xnte bj/ the Court —Cooley'?. Constitutional Limitations, .301-303. A very full

and interesting .iccount of this discussion will he found iti the works of John Adams,
Vol. II., Appendix A, pp. ,523-52.t ; Vol X., pp. 183, 233. 244, 256, &c., and in

Quincy's TJeports. pp. 409-482
; and see Paxton's Cnse, id. .51-57, which w,as argued

in November of the same year (1761). An elaborate historv of the writs of as.sistanre

is given in the Appendix to Quincy's Reports, above referred to, written by Horace
(!ray, .Jr., Esq., now a member of this court.
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country. "Then and there,'' said John Adams, "then and there

was the first scene of the first act of opposition to tiie arbitrary

claims of Great Britain. Then and there the chikl Independence
was born."

These things,' and the events which took place in England imme-
diately following the argument about writs of assistance in Boston,

were fresh in the memories of those who acliieved our independence

and established our form of government. In the period from 1762,

when the " North Briton " was stai'ted by John Wilkes, to April,

1700, when the House of Commons passed resolutions condemnatory
of general warrants, whether for the seizure of persor.s or papers,

occurred the bitter controversy between the English government and
Wilkes, in which the latter appeared as the champion of popular

rights, and was, indeed, the pioneer in the contest which resulted

in tlie ab(3lition of some grievous abuses which had gradually crept

into the administration of public affairs. Prominent and principal

among these was the practice of issuing general warrants by the

Secretary of State, for searching private houses for the discovery

and seizure of books and papers that might be used to convict their

owner of tlie charge of libcd. Certain numbers of the "North
Briton," particularly No. 45, had been very bold in denunciation of

the government, and were esteemed heinously libellous. By author-

ity of the Secretary's warrant "Wilkes's house was searched, and his

jiapers were indiscriminntely seized. For this outrage he sued the

jierpetrators and obtained a verdict of A?!, (KM) against Wood, one of

the party who made the search, and £4,000 against Lord Halifax,

the Secretary of State, who issued the warrant. The case, how-

ever, which will always be celelu-ated as being the occasion of Lord

Camden's nuMuorablc discussion of the subject, was that of Entick

v. Carrington and Three Other King's ^lessengers, re])orted at

length in 10 Howell's State Trials, 1029. The action was trespass

for entering the jilaintitT's dwelling-house in Novembi-r, 17()2, and

breaking open his d(»sks, l)oxes, &c., ami searcliing and examining

his papers. The jury rendered a special verdict, and the case was

twice solemnly argued at the bar. Tiord Cumden ])ronounced the

judgment r>f tlie court in Michaelmas Term, 17r>r), and the law as

expounded by liim hns been regarde<l as settled from that time to

this, and liis great judgnu-nt on that occasion is considered as

one of the landmarks of English li]»erty. It was welcomed and

applauded by the lovers of liberty in the colonies as well as in the

mother country. It is regarded as one of the permanent monuments

of the British Con^titutiou , and is rpioti'd as such by the English

authorities on that Hubj(.'ct down to tlie jiresent time.'

' .\nif liii thf f'nnti. — S^f> .1 Miiv'k ruiiHlitntional History «f Kii^Lind, Clinp.

XI.; BnximV roiiHtitutional Law, Ti.'iH ; ('ox'k IiiHtitiilionH of thf I'liglisth (Jovcrii-

nn-ii», A'M



SECT. II.] BOYD V. UNITED STATES. 889

The principles laid down in this opinion affect the very essence of

constitutional liberty and security. Tliey reach farther than the

concrete form of the case then before the court, with its adventitious

circumstances; they aj)ply to all invasions on the part of the gov-

ernment and its employees of the sanctity of a man's home and the

privacies of life. It is not the breaking of his doors and the rum-
maging of his drawers that constitutes the essence of the offence;

but it is the invasion of his indefeasible right of personal security,

personal liberty, and private property, where that right has never

been forfeited by his conviction of some public offence, — it is the

invasion of this sacred right which underlies and. constitutes the

essence of Lord Camden's judgment. Breaking into a house and
opening boxes and drawers are circumstances of aggravation; but

any forcible and compulsory extortion of a man's own testimony or

of his private papers to be used as evidence to convict him of crime

or to forfeit his goods, is within the condemnation of that judgment.

In this regard the Fourth and Fifth Amendments run almost into

each other.

Eeverting then to the peculiar phraseology of this act, and to the

information in the present case, which is founded on it, we have to

deal with an act which expressly excludes criminal proceedings
from its operation (though embracing civil suits for penalties and
forfeitures), and with an information not technically a criminal

proceeding, and neither, therefore, within the literal terms of the.

Fifth Amendment to the Constitution any more than it is within
the literal terms of the Fourth. Does this relieve the proceedings
or the law from being obnoxious to the prohibitions of either? We
think not; we think they are within the spirit of both.

We have already noticed the intimate relation between the two
amendments. They throw great light on each other. For the "un-
reasonable searches and seizures " condemned in the Fourth Amend-
ment are almost always made for the purpose of compelling a man to

give evidence against himself, which in criminal cases is condemned
in the Fifth Amendment; and compelling a man "in a criminal case
to be a witness against himself," which is condemned in the Fifth
Amendment, throws light on the question as to what is an "un-
reasonable search and seizure" within the meaning of the Fourth
Amendment, And we have been unable to perceive that the seizure

of a man's private books and papers to be used in evidence against
him is substantially different from compelling him to be a witness
against himself. We think it is within the clear intent and mean-
ing of those terms. We are also clearly of opinion that proceedings
instituted for the purpose of declaring the forfeiture of a man's
property by reason of offences committed by him, though they may
be civil in form, are in their nature criminal. In this very case,

the ground of forfeiture as declared in the 12th section of the act of
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1<S74, on which the in formation is bused, consists of certain acts of

Irand coniniitted against the public revenue in rekition to imported

merchandise, which are made criminal 1)y the statute; and it is

declared that the offender shall be fined not exceeding ^iOjOOO nor

less than SoO, or be imprisoned not exceeding tAvo years, or both;

and, in addition to such fine, such merchandise shall be forfeited.

These are the penalties affixed to the criminal acts; the forfeiture

sought by this suit being one of them. If an indictment had been

presented against the claimants, nj)on conviction the forfeiture of

the goods could have bet-n included in tlie judgment. If the govern-

ment prosecutor elects to waive an indictment, and to file a civil

information against the claimants, — that is, civil in form, — can he
by this device take from the proceeding its criminal aspect and
deprive the claimants of their immunities as citizens, and extort

from them a production of their i)rivate paj)ers, or, as an alterna-

tive, a confession of guilt? This cannot be. The information,

though technically a civil proceeding, is in substance and eifect a

criminal one. As showing the close relation between the civil and

criminal jiroceedings on the same statute in such cases, we may refer

to the recent case of Coftey v. The United States, [IIG U. S.] 4L'7,

in which we decided that an acquittal on a criminal information

was a good jdea in bar to a civil information for the forfeiture of

goods, arising upon the same acts. As, therefore, suits for penal-

ties and forfeitures incurred by the commission of olTences against

the law are of this quasi-criminal nature, we think that they are

within the reason of criminal })roceedings for all the purposes of the

Fourth Amendment of the Constitution, and of that portion of the

Fifth Amendment which declares that no ]»erson sliall be compelled

in any criminal case to be a witness ag:iinst himself; and we are

further of o])inion that a compulsory jiroducticm of the jjrivate

books and papers of the owner of goods sought to be forfeited in

such a suit is compelling him to be a witness against himself,

within the meaning of tlie Fifth Amendment to tlie Constitution,

and is the equivalent of a searcli and seizure — and an imreasonable

search and seizure — within the meaning of tlie Fourth Amendment.

We think that the notice to jtroduce the invoice in tliis case, the

order by virtue of which it was issued, and the law wliich authorized

the order, were unconstitutional and void, and that tlie insjtection

by the district attorney of said invoice, when jtroduced in obedience

to said notice, and its admission in evidence l)v the court, were

erroneous and unconstitutional proceedings. Wf are of ojiiniftn,

therefore, that

77if' Jiifif/nicnt nf the Cirrnii Cniirt nhmihl hn revfrspf/, out/ t/;p

caiiHC rrvi'ivtlnl, irif/i dirert'iDVH tn niritrd « vnr trinl^

' Mr. JrsTiCK Mii.i.Kii (Iclivr-n-d n <liHHetitiiip opinion, in wliicli Mi;. ('iiii:r JtiH-

Tici; VVaitk concnrr'Ml. Aft<-r (juotin^' the Konrtli .Vnieinlnicnt, lie h.'ixh: —
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^^

Section III.

'i\
^ j^

1G5 United States, 275.
\r ./^ .V ^

[This is an appeal from the judgment of the District Court fox w-» /
the Northern District of California dismissing a writ of habeasy^ \>> i^^

corpus issued upon the petition of Kobertsou and others for release x^]xr^

^

from imprisonment by the United States marshal under commi^ ^ kT

ment by a United States commissioner for trial upon a charge for,Y^^^L?' ff^

disobedience of the lawful orders of the master of the American,;:^ r

barkantine "Arago." Robertson and the other petitioners were

sailors on board the "Arago," and having deserted the vessel in

violation of their contract as seamen they had been returned to

said vessel against their will and by force, under the provisions

of Rev. Stat. §§ 459G-4599; and it is claimed that subdivision 1 of

said section 4596, which provides a punishment of imprisonment for

desertion by any seaman, is unconstitutional under the Thirteenth

Amendment to the Federal Constitution, as involving involuntary

servitude. Other facts in the case and a portion of the opinion of

" The things here forbidden are two, — search and seizure. And not all searches

nor all seizures are forhitlden, hut only those tliat are unreasonable. Reasonable

searches, therefore, may be allowed, and if tlie tliincj sought be found, it may be

seized.

" But what search does tliis statute authorize ? If the mere service of a notice

to produce a ])ai)er to be used as evidence, which tlie party can obey or not as he
chooses, is a search, then a change has taken place in the meaning of word.*, which
has not come within my reading, and wliich I think Avas unknown at tlie time the

Constitution was made. Tiie searches meant by the Constitution were such as led

to seizure when the search was successful. But the statute in this case uses language
carefully framed to forbid any seizure under it, as I have alreaily pointed out.

" While the framers of the Constitution had their attention drawn, no doubt, to

the abii.ses of tliis power of searching private houses and seizing jn-ivate ])apers, as

practised in Knglaud, it is obvious tliat they only intended to restrain tlie nbu.se,

while they did not aliolish the power. Hence it is only unrrnsniml./e searclies and
Koizures that are forl)idden, and the means of securing this protection wa.s by abnljsh-

ing searches under warrants, wliich were called general warrants, because they
authorized .searches in any place, for any thing.

" This was forbidden, while searches founded on affiilavits. and made under war-
rants which described the thing to be searched for, the ]>erson and place to be
searched, are still permitted.

" I cannot conceive how a .statute aptly framed to require the production of evi-

dence in a suit by mere service of notice on the party, who has that evidence in his

possession, can be held to authorize an unreasonable search or seizure, when no
seizure is authorized or permitted by the statute."
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the court on another question have alreiulv been given; see sitjmi,

p. 781'.]

Mk. Justice Bkown delivered the opinion of the court.

2. The question whether sections 4598 and 4599 conflict with the

Tliirteenth Amendment, forbidding shivery and involuntary servi-

tude, depends upon the construction to be given to the term " invol-

untary servitude." Does the epitliet "involuntary" attach to the

word "servitude" continuously, and make illegal any service which
becomes involuntary at any time during its existence; or does it

attach only at the inception of the servitude, and characterize it as

unlawful because unlawfully entered into? If the former be the

true construction, then no one, not even a soldier, sailor, or appren-

tice, can surrender his liberty, even for a day; and the soldier may
desert his regiment upon the eve of battle, or the sailor abandon his

ship at any intermediate port or landing, or even in a storm at sea,

provided only he can find means of escaping to another vessel. If

the latter, then an individual may, for a valuable consideration,

contract for the surrender of his personal liberty for a definite time

and for a recognized purpose, and subordinate his going and coming

to the will of another during the continuance of the contract;— not

that all such contracts would be lawful, but that a servitude which

was knowingly and willingly entered into could not be termed "in-

voluntary." Thus, if one should agree, for a yearly wage, to serve

atiother in a particular capacity during his life, and never to leave

his estate without his consent, the contract might not be enforce-

able for the want of a legal remedy, or might be void upon grounds

of jniblic polifv, but the servitude could not be properly termed

"involuntary." Such agreements for a limited personal servitude at

one time were very common in England, and by statute of dune 17,

182.3, 4 Geo. IV. c. 34, §3, it was enacted that if any servant in

liusbandry, or any artificer, calico printer, handicraftsman, miner,

collier, keelman, jiitman, glassman, potter, laborer, or other person,

should contract to serve another for a definite time, and should

desert such service during th(> term of the eontract, he was made

liable to a criminal punishment. Tlie l)re.i('h of a contract for per-

sonal service lias not, however, l)een reeognized m this country as

involving a liability to criminal jmnishinent, exeept in the cases

of soldiers, sailors, and possibly some others, nor would jiublic

oj)inion tolerate a statute to that effet't.

I'.ut we are also of o)»inion that, even if the contraet, of a seaman

could be considered within the letter of the Tliirteenth Amendment,

it is not, within its spirit, a case of involuntary servitude. The

law is perfectly well settled that the first ten amendments to the

Constitution, commonly known as the Tiill of Rights, were not

intended to lay down any novr-l prineiples of government, but

simply to embody eertain guaranties an<l iinmnnil i( s whieh we liad
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inherited from our English ancestors, and wliich had from time

immemorial been subject to certain well-i-ecognized exceptions aris-

ing from the necessities of the case. In incorporating these

principles into the fundamental law there was no intention of dis-

regarding the exceptions, which continued to be recognized as if

they had been formally expressed. Thus, the freedom of speech

and of the press (art. 1) does not permit the publication of libels,

blasphemous or indecent articles, or other publications injurious to

public morals or private reputation; the right of the people to keep

and bear arms (art. 2) is not infringed by laws prohibiting the

carrying of concealed weapons; the provision that no person shall

be twice put in jeopardy (art. 5) does not ])revent a second trial,

if upon the first trial the jury failed to agree, or if the verdict was

set aside upon the defendant's motion (United States v. Ball, 103

U. S. G62, 672) ; nor does the provision of the same article that no

one shall be a witness against himself impair his obligation to

testify, if a prosecution against him be barred by the lapse of time,

a pardon, or by statutory enactment (Brown v. Walker, 161 U. S.

591, and cases cited) ; nor does the provision that an accused person

shall be confronted with the witnesses against him prevent the

admission of dying declarations, or the depositions of witnesses

who have died since the former trial.

The prohibition of slavery, in the Thirteenth Amendment, is well-

known to have been adopted with reference to a state of affaiis

which had existed in certain States of the Union since the founda-

tion of the government, while the addition of the words "involun-

tary servitude" were said in the Slaughter-house Cases, 16 Wall. 36,

to have been intended to cover the system of Mexican peonage and

the Chinese coolie trade, the practical operation of which might

have been a revival of the institution of slavery under a different

and less ofi;ehsive name. It is clear, however, that the amendment

was not intended to introduce any novel doctrine with respect to

certain descriptions of service which have always been treated as

exceptional, such as military and naval enlistments, or to disturb

the right of parents and guardians to the custody of their minor

children or wards. The amendment, however, makes no distinction

between a public and a private service. To say that persons engaged

in a public service are not within the amendment is to admit that

there are exceptions to its general language, and the further ques-

tion is at once presented, where shall the line be drawn? We know

of no better answer to make than to say that services which have

from time immeiuorial been treated as exceptional shall not be

regarded as within its purview.

From the earliest historical period the contract of the sailor has

been treated as an exceptional one, and involving, to a certain

extent, the surrender of his personal liberty during the life of the

contract. Indeed, the business of navigation could scarcely be
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carried on without some guaranty, beyond the ordinary civil

remedies upon contract, that the sailor will not desert the ship at a

critical inonient, or leave her at some place where seamen are im-

possible to be obtained— as Molloy forcibly expresses it, "to rot in

her neglected brine." ISuch desertion might involve a long delay

of the vessel while the master is seeking another crew, an abandon-

ment of tha voyage, and, in some cases, the safety of the ship

itself. Hence the hnvs of nearly all maritime nations have made
provision for securing the personal attendance of the crew on board,

and for their criminal punishment for desertion, or absence without

leave during the life of the shipping articles.

[Provisions of early maritime codes for jjunishmont of deserting

seamen are set out.]

The provision of Kev. Stat. § 4o9S, under which these proceed-

ings were taken, was first enacted by Congress in ITUO, 1 Stat.

131, § 7. This act provided for tlie apprehension of deserters and
their tlelivery on board the vessel, but apparently made no provi-

sion for imprisonment as a punishment for desertion; but by the

Shipping Commissioners' Act of 1872, c. 322, § 51, 17 Stat. 273,

now incorporated into the Uevised Statutes as section 45%, tlie

court is authorized to add to forfeiture of wages for desertion

imprisonment for a jieriod of not more than three months, and for

absence without leave im])risonment for not more than one montli.

In this act and the amendments thereto very careful provisions are

made for the protection of seamen against the frauds and cruelty of

masters, the devices of boarding-liouse keepers, and, as far as ])0S-

sible, against tlie consetjuences of tlieir own ignorance and improvi-

dence. .Vt tlie same time discipline is more stringently enforced by

additional punishments for desertion, absence without leave, diso-

bedienee, insubordination, and barratry. Indeed, seamen arc treated

by Congress, as well as by tlie I'arliament of Great Britain, as

deficient in tliat full and int(dligent responsibility for tlieir acts

which is accredited to ordinary adults, and as needing the ])rotection

of the law in the same sense in which minors and wards are entitled

to the j)rotection of their parents and guardians: *' i/ueviadjnoiluvi

patt'r in Jil'ins, viufjiati'}' in tlisrijnihis, t/omi/ius In srrros /•<•/ f'liiiil-

li*ire.H.*' The ancient characterization of seamen as "wards of admi-

ralty" is even more accurate now than it was formerly.

In the face of this legislation upon the subject of desertion and

absejice without leave, which was in force in this country for

more than sixty years before the Thirteenth Amendment was

adopted, and similar legislation abroad from time immemorial, it

cannot be oj»en to doulit that the provision against involuntary ser-

vitufle was never intended to apply to their contracts.

Th«' judgment of the court below is, therefore,

Jffirmcd.^

' .Mi(. .It KTKi, FIaiii.an (Iflivcroil II (liHS«mh'ng oiiiiiion.
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Section IV. — The Guaranties of Life, Liberty, and
Equality.

a. Due Process of Laiv.

MURRAY'S LESSEE v. THE HOBOKEN LAND AND
IMPROVEMENT COMPANY.

IS Howard, 272. 1855.

Mr. Justice Curtis delivered the opinion of the court.

This case comes before us on a certiticate of division of opinion

of tlie Judges of the Circuit Court of the United States for tlie dis-

trict of New Jersey. It is an action of ejectment, in which both
parties claim title under Samuel Swartwout, — the plaintiffs, under
the levy of an execution on the 10th day of April, 1839, and the

defendants, under a sale made by the marshal of the United States

for the district of New Jersey, on the 1st day of June, 183'J, — by
virtue of what is denominated a distress warrant, issued by the

solicitor of the treasury under the act of Congress of May 15, 1820,

entitled " An Act providing for the better organization of the

Treasury Department." This act having provided, by its first sec-

tion, that a lien for the amount due should exist on the lands of the
debtor from the time of the levy and record thereof in the office of

the District Court of the United States for the proper district, and
the date of that levy in this case being prior to the date of the judg-
ment under which the plaintiffs' title was made, the question occurred
in the Circuit Court "whether the said warrant of distress in the
special verdict mentioned, and the proceedings thereon and anterior
thereto, under which the defendants claim title, are sufficient,

under the Constitution of the United Stales and the law of the
land, to pass and transfer the title and estate of the said Swartwout
in and to the premises in question, as against the lessors of the
plaintiff." Upon this question, the judges being of opposite
opinions, it was certified to this court, and has been argued by
counsel.

No objection has been taken to tlie warrant on account of any
defect or irregularity in the proceedings which preceded its issue.
It is not denied that they were in conformity with the require-
ments of the act of Congress. The special verdict finds that
Swartwout was collector of the customs for the port of New York
for eight years before the 29th of March, 1838: that on the 10th
of November, 1838, his account, as such collector, was audited by
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the first auditor, ami cei titled by the first comptrolkn- of the treas-

ury; and for the buhince thus found, amounting to the sum of

§1,374,119.65, the warrant in question was issued by the solicitor

of the treasury. Its validity is denied by the i)laintiffs, upon the

ground that so much of the act of Congress as authorized it is in

conHict with the Constitution of the United States.

In support of this jiosition, the i)laintiiT relies on that jtart of the

first section of the third article of the Constitution which requires

the judicial power of the United States to be vested in one Supreme

Court and in such inferior courts as Congress may, from time to

time, ordain and establish; the judges whereof shall liold their

offices duimg good behavior, and sliall, at stated times, receive for

their services a compensation, which shall not be diminished during

their continuance in office. Also, on the second section of the same

article, which declares that the judicial power shall extend to con-

troversies to wliich the United States shall be a i>arty.

It must be admitted that if the auditing of this account, ami the

ascertainment of its balance, and the issuing of this process, was

an exercise of the judicial power of the United States, tlie proceed-

ing was void; for the officers who performed these acts could exer-

cise no part of that judicial power. They neitlier constituted a

court of the United States, nor were they, or either of them, so

connected with any such court as to perform even any of the minis-

terial duties which arise out of judicial proceedings.

The (question, whether these acts were an exercise of the judicial

power of the United States, can best be considered under another

inquiry, raised by the further objection of the jjlaintiff, that the

effect of the proceedings authorized by tlie act in question is to

deprive the party, against whom the warrant issues, of his liberty

and proi)erty, "witliout due i)rocess of law;'' aiul, therefore, is in

conflict witli tlie fifth article of the amendments of the Constitution.

Taking these two obj-ctions together, they raise the questions,

wliethor, under the Constitution of the United States, a collector of

the ciistoms, from wliom a balance of account has been found to be

due by accounting officers of the treasury, designated for that jau-

po.se by law, can be deprived of liis lil)crty, or property, in order to

enforce payment of tliat balance, without tlic exercise of the judicial

[lOwcr of the United States, and yet by due j-rocess of law, witliin

tlie meaning f)f tliose terms in the Constitution; and if so, then,

secondly, whi-thcr tli<- warrant in question was sucli due process of

law ?

Tlie \v(trds, "due jirocess of law," were undoulitedly intended to

convoy the same meaning as the words, "by the law oi' the land,"

in M.lgna Charta. Lord Coke, in liis commentary on tlio.se words

(2 Inst. .OO), says they mean duo jiroeess of law. The constitutions

which had been adopted by the several States before the fdiniatiou

of the Fed«Tal Constitution, following the laiigiiag*- of tlie great
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cli liter more closely, generally contained the words, "but by the

judgnient of his peers, or the law of the land." 'I'lie ordinaiKM; of

Congress of July l',i, 1787, for the government of the tci-i-itory of

the United States northwest of tlie river Ohio, used tlie same

words.

The Constitution of the United States, as adopted, contained the

provision, that "the trial of all crimes, except in cases of imi)each-

meiit, shall be by jury." When the fifth article of amendment con-

taining the words now in question was made, the trial by jury in

criminal cases had thus already been provided for. l^y the sixth

and seventh articles of amendment, further s])eeial provisions were

separately made for that mode of trial in civil and criminal cases.

To have followed, as in the State constitutions, and in the ordinance

of 1787, the words of Magna Charta, and declared that no person

shall be deprived of his life, liberty, or proijerty but by the judg-

ment of his peers or the law of the land, would have been in })art

superfluous and inappropriate. To have taken the clause, "law of

the land," without its immediate context, might possibly have given

rise to doubts, which would be effectually dispelled by using those

words which the great commentator on Magna Charta had declared

to be the true meaning of the phrase, "law of the land," in that

instrument, and which were undoubtedly then received as their true

meaning.

That the warrant now in question is legal process, is not denied.

It was issued in conformity with an act of Congress. But is it

"due process of law"? The Constitution contains no description of

those processes which it was intended to allow or forbid. It does

not even declare wliat princi])les are to be applied to ascertain

whether it be due process. It is manifest that it was not left to

the legislative power to enact any process which might be devised.

The article is a restraint on the legislative as well as on the execu-

tive and judicial powers of the government, and cannot be so con-

strued as to leave Congress free to make any process "(hie })rocess of

law," by its mere will. To what principles, then, are we to resort

to ascertain whetlier this process, enacted by Congress, is due
process ? To this the answer must be twofold. We must examine
the Constitution itself, to see whether this process be in conflict

with any of its provisions. If not found to be so, we must look to

tliose settled usages and modes of proceeding existing in the com-
mon and statute law of England, before the emigration of our

ancestors, and which are shown not to have been unsuited to their

civil and political condition by having been acted on V)y them after

the settlement of this country. We apprehend there has been no
period, since the establishment of the English monarchy, when
there has not been, by the law of the land, a summary method for

the recovery of debts due to the crown, and especially those due
from receivers of the revenues. It is difficult, at this day, to trace
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witli precision all the proceedings luul for these purposes in the

earliest ages in tlie conunon law. That they were suunuary and
severe, and had been used for purposes of oppression, is inferable

from the fact that one chapter of !Magna Charta treats of their

restraint. It declares: "We or our bailiffs shall not seize any land
or rent for any debt as long as tlie present goods and chattels of the
debtor do suffice to pay the debt, and the debtor himself be ready
to satisfy therefor, ^'either shall the pledges of the debtor be dis-

trained, as long as the principal debtor is sufficient for the pay-
ment of the debt; and if the principal debtor fail in payment of the
debt, having nothing wherewith to pay, or will not pay -where he is

able, the pledges shall answer for the debt. And if they will, they
shall have the lands and rents of the debtor until they be satisfied

of the debt which they before paid for him, 'exccjit that the prin-

cipal debtor can show himself to be acquitted against the said

sureties."

By the commcn law, the body, lands, and goods of the king's

debtor were liable to be levied on to obtain payment. In conform-
ity with the above provision of Magna Charta a conditional writ

•was framed, commanding the sheriff' to inquire of the goods and
chattels of the debtor, and, if they were insullicient, then to extend
on the lands. 3 Co. 12 b; Com. Dig., Debt, G. 2; 2 Inst. 19. But
it is said that since the statute 33 Hen. VI II. c. 39, the practice has

been to issue the writ in an absolute form, without requiring any
previous in(]uisition as to the goods. Gilbert's Exch. 127.

To authorize a writ of extent, however^ the debt must be matter

of ro(!ord in the king's exchequer. The 33 Hen. VIII. c. 39, § 50,

made all specialty debts due to the king of tlie same force and effect

as debts by statute staple, thus giving to such debts the effect of

debts of record. In regard to debts due upon simple contract, other

than those due from collectors of the revenue and other accountants

of the crown, the practice, from very ancient times, has been to

issue a ef)iiimission to inquire as to the existence of the debt.

This commission ])eing returned, the debt found was thereliy

evidenced by a record, and an extent could issue thereon. >>o

notice was reqtiired to be given to the alleged debtor of the execu-

tion f>f this commission (2 'I'idd's I'r. 1017), though it seems that,

in some cases, an order for notiee might be obtained. 1 Ves. 209.

Formerly, no witnesses were examined b}- the commission (Cliitty's

Prerog. 207; West, 22); the affidavit prejiared to obtain an order

for an immediate extent being the only evidence introduced. But

this [traetice has been recently ehanged. 11 Price, 29. By the

Ktatiite 13 Kliz. c. 4, balances due from receivers of tlie revenue

and all «ither ifccount.'vnts of the crown were ])laced on the same

footing as debts acknowledged to be due by statute staple. These

balances were found by auditors, the particular oflieers acting there-

on having been from time to time v.uie I liy legislation and usage.
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The different methods of accounting in ancient and modern times
are described in :\[r. Trice's Treatise on the Law and Practice of the
Exchequer, eh. 9. Such bahmces, when found, were certified to
what was called the pipe office, to be given in charge to the slieriffs

for their levy. Price, 231.

If an accountant failed to render his accounts, a process was
issued, termed a capias nomine districtionis, against the body, goods,
and lands of the accountant. Price, 162, 2,33, note 3.

This Urief sketch of the modes of proceeding to ascertain and
enforce payment of balances due from receivers of the revenue in
England is sufficient to show that the methods of ascertaining the
existence and amount of such debts, and compelling their payment,
have varied widely from the usual course of the common law on
other subjects; and that, as respects such debts due from such
officers, "the law of the land" authorized the employment of audi-
tors, and an inquisition without notice, and a species of execution
bearing a very close resemblance to what is termed a warrant of
distress in the act of 1820, now in question.

It is certain that this diversity in "the law of the land" between
public defaulters and ordinary debtors was understood in this coun-
try, and entered into the legislation of the colonies and provinces,
and more especially of the States, after the declaration of inde-
pendence and before the formation of the Constitution of the United
States, ^^ot only was the process of distress in nearly or quite
universal use for the collection of taxes, but what was generally
termed a warrant of distress, running against the body, goods, and
chattels of defaulting receivers of public money, was issued to some
public officer, to whom was committed the power to ascertain the
amount of the default, and by such warrant proceed to collect it.

Without a wearisome repetition of details, it will be sufficient to
give one section from the Massachusetts act of 1786: "That if any
constable or collector, to whom any tax or assessment shall be com-
mitted to collect, shall be remiss and negligent of his duty, in not
levying and paying unto the treasurer and receiver-general such
sum or sums of money as he shall from time to time have received,
and as ought by him to have been paid within the respective time
set and limited by the assessor's warrant, pursuant to law, the
treasurer and receiver-general is hereby empowered, after the expira-
tion of the time so set, by warrant under his hand and seal, directed
to the sheriff or his deputy, to cause such sum and sums of money
to be levied by distress and sale of such deficient constable or col-
lector's estate, real and personal, returning the overplus, if any'
there be; and, for want of such estate, to take the body of such con-
stable or collector, and imprison him until he shall pay the same;
which warrant the sheriff or his deputy is herebv emjmwered and
required to execute accordingly." Then follows another provision,
that if tlie deficient sum shall not be made by the first wari^ant'
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another shall issue against the town; and if its proper authorities

shall tail to take the prescribi'd means to raise and pay the same, a

like warrant of distress shall go against the estates and bodies of

the assessors of such town. Laws of Massachusetts, Vol, I. p. 266.

Provisions not distinguishable from these in principle may be found

in the acts of Connecticut (lievision of 1784, p. 198); of Pennsyl-

vania, 1782 (2 Laws of I'enn. VS) ; of South Carolina, 1788 (5 Stats,

of S. C. 55); New York, 1788 (1 Jones & Varick's Laws, 34); see

also 1 Henning's Stats, of Virginia, 319, 343; 12 ib. 562; Laws of

Vermont (1797, 1800), 340. Since the formation of the Constitu-

tion of the United States, other States have passed similar laws.

See 7 La. Ann. 192. Congress, from an early jjcriod, and in

repeated instances, has legislated in a similar manner. By the

fifteenth section of the " Act to lay and collect a direct tax within

the United States," of July 14, 17*J8, the supervisor of each district

was authorized and required to issue a warrant of distress against

any delincpient collector and his sureties, to be levied upon the

goods and chattels, and for want thereof upon the body, of such col-

lector; and, failing of satisfaction therebj', upon the goods and

chattels of the sureties. 1 Stats, at Large, 602. And again, in

1813 (3 Stats, at Large, 33, § 28) and 1815 (3 Stats, at Large, 177

§ 33), the comjitroller of the treasury was euipowered to issue a

similar warrant against collectors of the customs and their sure-

ties. This legislative construction of the Constitution, commencing
so early in the government, when the first occasion for this manner

of ])roceeding arose, continued throughout its existence, and re-

peatedly acted on by the judiciary and the executive, is entitled to

no inconsiderable weight upon the question whether the proceeding

adopted by it was "due process of law." Prigg v. I'ennsylvania,

16 Pet. 621; United States r. Nourse, 9 Pet. 8; Pandoli)irs (^ase,

2 Brock. 417; Xonrse's Case, 1 Ciancli C. C. K. 151; T.ullock's Case

(cited 6 Pet. 485, note).

Tested by the common and statute law of Kuglaud ]irinr to the

emigration of our ancestors, and by the laws of many "f the States

at the time of tl)0 adojttion of this amendment, the proceedings

autliorized by the act of 1820 cannot be denied to be due ]»rocess

of law, when applied to the ascertainment and recovery of balances

due to the government from a collector of customs, unless there

exists in the Constitution some other provision which restrains

Congress from autlioriziug sudi j)roceedings. l-'or, tliough "due

])r(»cess of law " generally im])lies and inchides m-tor, reus, Jinh-.r^

regular allegations, o])portunity to answer, and a trial according to

Honte settled course of judicial jjroceedings (2 Inst. 47, 50; Moke v.

Henderson, 4 Dev. N. C. l.'ep. 15; Taylor v. l\)rt. r. 1 Hill, 1 16;

Van Zandt v. W.-iddel, 2 Verg. 260; State liank r. ("(.(.per. il..

r>'JU: .Tfines's Heirs ?•. Perry, 10 jli. 50; Creene v. I'riggs, 1 ("uitis,

311;, yet this is not universally true. There may be, and we
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have seen tluit there are, cases uiuh'r the hiw of England after

Magna (Jhana, and as it was brouglit to this country and acted on

here, in which process, iu its nature final, issues against the body,

lands, and goods of certain public debtors without any such trial;

and this brings us to the question, whether those provisions of the

Constitution which relate to the judicial power are incompatible

with these proceedings ?

That the auditing of the accounts of a receiver of public moneys

may be, in an enlarged sense, a judicial act, must be admitted. So

are all tliose administrative duties the performance of which in-

volves an intpiiry into the existence of facts and the application

to them of rules of law. In tliis sense the act of the President in

calling out the militia under the act of 1795, 12 Wheat. 19, or of a

commissioner who makes a certificate for the extradition of a crimi-

nal, under a treaty, is judicial. But it is not sufficient to bring

such matters under the judicial power, that they involve the exer-

cise of judgment upon law and fact. United States v. Ferreira, 13

How. 40. It is necessary to go further, and show not only that the

adjustment of tlie balances due from accounting officers may be, but

from tiieir nature must be, controversies to which the United States

is a party, within the meaning of the second section of the third

article of the Constitution. ^Ve do not doubt the power of Congress

to provide by law that such a (question shall form the subject-

matter of "a suit in which the judicial power can be exerted. The
act of 1820 makes such a provision for reviewing the decision of the

accounting officers of the treasury. But, until reviewed, it is final

and binding; and the question is, whether its subject-matter is

necessarily, and without regard to the consent of Congress, a

judicial controversy. And we are of opinion it is not.

Among the legislative powers of Congress are the powers "to lay

and collect taxes, duties, imposts, and excises; to pay the debts

and provide for the common defence and welfare of the United

States; to raise and support armies; to provide and maintain a navy;

and to make all laws which may be necessary and proper for carry-

ing into execution those powers." What officers should be appointed

to collect the revenue thus authorized to be raised, and to disburse

it in payment of the debts of the United States; what duties should

be re(i[uirpd of them; when and how, and to whom they should

account, and what security they should furnish; and to what reme-

dies they should be subjected to enforce the proper discharge of

their duties. Congress was to determine. In the exercise of their

powers, they have required collectors of customs to be appointed;

made it incumbent on them to account, from time to time, with

certain officers of the Treasury Department, and to furnish sureties,

by bond, for the payment of all balances of the ])ublic money which

may become due from tliem. And by the act of 1S20, now in ques-

tion, they have undertaken to provide summary means to compel
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these oflficers — and in ease of their default, their sureties —to pay

sufli balances of the public money as may be in their hands.

Tlie power to collect and disburse revenue, and to make all laws

which shall be necessary and proper for carrying that power into

effect, includes all known and appropriate means of efl'ectually col-

lecting and disbursing that revenue, unless some such mean, should

be forbidden in some other part of the Constitution. The power

has not been exliausted by the receijtt of tlie money by the collector.

Its purpose is to raise money and use it in payment of the debts of

the government; and, whoever may have possession of the public

monev, until it is actually disbursed, the power to use those known

and ai)propriate means to secure its due application continues.

As we have already shown, the means provided by the act of 1S20

do not differ in i)rinciple from those employed in England from

remote antiquity — and in many of the States, so far as we know

without objection — for this purpose, at the time the Constitution

was formed. It may be added, that probably there are few govern-

ments wliich do or can permit their claims for public taxes, eitlier

on the citizen or the officer emploved for their collection or dis-

bursement, to become subjects of judicial controversy, according to

the course of the law of the land. Imperative necessity has forced

a distinction between such claims and all others, which has some-

times been carried out by summary methods of proceeding, and

sometimes by systems of lines and penalties, but always in some

way ol)served and yielded to.

It is tnu* tliat in England all these i)roceedings were had in what

is denominated the Court of Exchequer, in wliieh Lord Coke says,

4 Inst. 115, the barons are the sovereign auditors of the kingdom.

Hut the barons exercise in person no judicial power in auditing

accounts, and it is necessary to remember that the exchequer in-

cludes two distinct organizations, one of wliicli has charge of the

revenues of the crown, and tlie otlier has long been in fact, and now

is for all purposes, one of the judicial courts of the kingdom, whose

jiroceedings are and have been as distinct, in most resj)ec!ts, from

those of tlie revenue side of the exoheiiuer, as thr pnxu'edings of

the, Circuit Court of tliis district are from those of the treasury;

and it would be an unwarrantable assumption to conclude that,

becau.se the accounts of receivers of revenue were settled in what

wa.s df'nominatcd the (!ourt of Exclie(|uer, they were judicial contro-

versies bftwi'cn the king and his .sulijccts, according t(» the ordinary

course? of the common law or equity. Tlic fact, as wc liiivc ;ilrc:idy

seen, was otherwi.sc

To avoid niisconstniction u]>on so grave a subject, wc thiidi it

proper to Kt.itc that wc do not consider Congn-ss c;in cillicr witli-

ilniw from juflicial cognizance .-my matter wliich, from its n:iturc,

i- '!!'• subject of a suit at the common law, or in cfputy, or iiduii-
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rait}'; nor, on the otlier hand, can it bring under the judicial power

a matter which, from its nature, is not a subject for judicial deter-

mination. At the same time there are nuitters involving public

rights, which may be presented in such form that the judicial power

is capable of acting on them, and which are susceptible of judicial

determination, but which Congress may or may not bring within the

cognizance of the courts of the United States, as it may deem

proper. Equitable claims to land by the inhabitants of ceded ter-

ritories form a striking instance of such a class of cases; and as it

depends upon the will of Congress whether a remedy in the courts

shall be allowed at all, in such cases, they may regulate it and

prescribe such rules of determination as they may think just and

needful. Thus it has been repeatedly decided in this class of cases

that upon their trial the acts of executive officers, done under the

authority of Congress, were conclusive, either upon particular facts

involved in the inquiry or upon the whole title. Foley v. Harrison,

15 How. 433; Burgess v. Gray, 16 How. 48; v. The Minnesota

Mining Company, at the present term.^

[Other points suggested in argument are considered. The ques-

tion certified by the judges and set out in the first paragraph of the

opinion is answered in the affirmative.]

Ex PARTE WALL.

107 United States, 265. 1883.

Mr. Justice Bradley delivered the opinion of the court.

[On a petition in this court for an alternate writ of mandamus to

the district judge of the Uuited States for the Southern District of

Florida to show cause why a peremptory writ should not issue to

compel liim to vacate an order made by him as such district judge

prohibiting said Wall from practising at the bar of said court and

restore said Wall to the riglits, privileges, and immunities of an

attorney and proctor thereof, it appears that Wall was disbarred in

a summary proceeding in the Circuit Court of the United States held

by said district judge. This court, after finding that the disbar-

ment was on account of unlawful acts of the attorney not in the dis-

charge of his duties but in the presence of the court, held that such

acts constituted a proper ground for disbarment, although said Wall

had not been tried therefor or convicted thereof in any criminal

proceeding.]

It is contemh'd, indeed, that a summary proceeding against an

attorney to exclude liim from the practice of his profession on ac-

1 The case here referred to is probalily Cooper v. Roberts, 18 How. 173. See

Minnesota Co. v. National Co., 3 Wall. 332. — [Ed]
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count of acts for which he may be iudicted and tried by a jury is in

violation of the Fifth Amendment of the Constitution, wliich forbids

the depriving of any person of life, liberty, or property without due

process of law. But the action of the court in cases within its juris-

diction is due process of law. It is a regular and lawful method of

proceeding, practised from time immemorial. C needing that an

attorney's calling or profession is his property, within the true sense

and meaning of the Constitution, it is certain that in many cases, at

least, he may be excluded from the pursuit of it by the summary ac-

tion of the court of which he is an attorney. The extent of the juris-

diction is a subject of fair judicial consideration. That it embraces

many cases in which the offence is indictable is established by an

overwhelming weight of authority. This being so, the question

whether a particular class of cases of misconduct is within its scope,

cannot involve any constitutional principle.

It is a mistaken idea that due process of law requires a plenary

suit and a trial by jury, in all cases where property or personal

rights are involved. The important right of i)ersonal liberty is gen-

erally determined by a single judge, on a writ of habeas rurj>us, using

affidavits or depositions for proofs, where facts are to be established.

Assessments for damages and benefits occasioned by public improve-

ments are usually made by commissioners in a summary way. Con-

flicting claims of creditors, amounting to thousands of dollars, are

often settled by the courts on affidavits or depositions alone. And

the courts of chancery, bankruptcy, probate, and admiralty adminis-

ter immense fields of jurisdiction without trial by jury. In all cases

that kind of procedure is due process of law which is suitable and

proper to the nature of the case, and sanctioned by the estal)lishe(l

customs and usages of the courts. '' Perliaps no definition," says

Judge Cooley, "is more often quoted than that given by Mr, Web-

ster in the Dartmouth College case : 'By tlie law of the land is most

clearly intended the general law — a law which hears before it con-

demns; whi(!h j)rf»cee(ls upon inquiry, and renders judgment only

after trial. The meaning is that every citizen shall hold his life,

liberty, jjroperty, and immunities, under the protection ol' the general

rules which govern society.'" Cooley's Const. Lim .5~>.'3.

The question, what constitutes due process of law within the mean-

ing of the Constitution, was mucli considered by this court in David-

son r. New Orleans, «.)G IJ. S. 97; and .Mr. .Justi(u.' Miller, speaking

fi.r the court, said: "It is n«)t possible to hold that a party has,

without due process of law, b«'en deprived of his property, when, as

regards the issues affecting it, lie lias, by the laws of the State, a fair

trial in a court of justice, according to the modes of jjroceedin.,' appli-

cable to such a case." And, referring to Murray's Lessee r. Ildx-ken

I/md and Improvement Co., l.S ll(.w. L'713. he said: "An exliaustive

judicial intpjiry into tin; meaning of tlie words 'due pmcess of law,'

na found in the Fifth Amendment, resulted in the unanimous deci-
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sion of this court, that they do not necessarily imply a regular

proceeding in a court of justice, or after the manner of sucli

courts."

We have seen that, in the present case, due notice was given to

the petitioner, and a trial and hearing was had before the court,

in the manner in which proceedings against attorneys, when the

(question is whether they should be struck off the roll, are always

condu<'ted.

AVe thiidv that the court below did not exceed its powers in taking

cognizance of the case in a summary way, and that no such irregular-

ity occurred in the proceeding as to require this court to interpose

by the writ of mandamus. The writ of mandamus is, therefore,

Refused?

HUETADO V. PEOPLE OF CALIFORNIA.

110 United States, 516. 1884.

[Under the constitution and laws of California a prisoner may be

tried on a criminal charge presented by information
; indictment not

being required in any case, although provision is made for summon-
ing a grand jury at least once a year in each county. An examina-

tion before a committing magistrate is provided for, and the reduction

of the testimony of the witnesses on such examination to writing in

the form of de[)Ositions. Hurtado, having been put on trial in a

court of that State for murder on an information without previous

investigation by a grand jury, was convicted, and on appeal to the

Supreme Court of the State the conviction was affirmed. Defendant

brought the case to this court by writ of error.]

Mk. Justice Matthews delivered the opinion of the court.

It is claimed on behalf of the prisoner that the conviction and
sentence are void, on the ground that they are repugnant to that

clause of the Fourteenth Article of Amendment of tlie Constitution

of the United States which is in these words: "Nor shall any State

deprive any person of life, lil)erty, or projx-rty without due process

of law."

The proposition of law we are asked to affirm is that an indict-

ment or presentment by a grand jury, as known to the common law

of England, is essential to that " due process of law," when ap[ilied

to prosecutions for felonies, which is secured and guaranteed by this

provision of the Constitution of the United States, and which accord-

ingly it is forbidden to the States respectively to dispense with in

the administration of criminal law.

1 Mr. Justice Fiei.h delivered a disseutiug opinion.
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The question is one of grave and serious import, affecting both

private and jniblic rights and interests of great magnitude, and
involves a consideration of wliat additional restrictions upon the

legislative policy pf the States has been imposed by the Fourteenth
Antendment to the Constitution of the United States.

[Cases in the State courts are cited holding tliat the provision as

to due process of law in the Fourteenth Anunulnient does not require

an indictment by a grand jury in a criminal case in the State courts.]

On the other hand, it is maintained on behalf of the plaintiff in

error that the phrase " due process of law " is equivalent to " law of

the land," as found in the 29th cliapter of Magna Charta; that by

immemorial usage it has acquired a fixed, definite, and technical

meaning ; that it refers to and includes, not only the general prin-

ciples of public liberty and private right, which lie at the foundation

of all free government, but the very institutions which, venerable by
time and custom, have been tried by experience and found fit and
necessary for the proservation of those principles, and which, having

been the birthright and inheritance of every English subject, crossed

the Atlantic witli the colonists and were transplanted and estaltlished

in the fundamental laws of the State; that, having been originally

introduced into the Constitution of the United States as a limitation

upon the powers of the ^'overnment, brought into being by that

instrument, it has now been added as an additional securit}' to the

individual against oppression by the States themselves; that one of

these institutions is that of the grand jury, an indictment of present-

ment by which against the accused in cases of alleged felonies is an

essential part of due process of law, in order that he n)ay not be

harassed or destroyed by prosecutions founded only upon private

malice or popular fury.

This view is certainly supported by tin? autliority of the groat

name of Chief Justice Shaw and of the court in which he presided,

which, ill Jones r. Robbins, 8 Gray, 329, decided that the 12th article

of the liill of Rights of Massachusetts, a transcript of Magna Charta

in this respect, made an indictment or ])r('S('ntment of a grand jury

essential to the validity of a conviction in cases of prosecutions for

felonies. In (hdivering the opinion of the court in that case, Mer-

rick, J., alone dissenting, the Cliief Justice said :
—

"The right of individual citizens to be secun- from ;iii oprn and

public accusation of (rrime, atul from the trouble, expense, and

anxiety of a public trial before a ))rol)al)]e cause is established by

the jjresentnient and indictment of a grand jmy, in case of high

offences, is justly reganle(l as one of of tlie securities t.o tin- innocent

against hasty, inalir;ious. and oppressive public ])roseeutions, and

a.s one of the ancient immunities and jnivileges of Knglish liberty."

. . . "It having been stated," he eoiitinued, "by Lord Coke, that

by the ' law of the land ' was intended :i due course of j)rocee(ling

according to the established rules and practice of the courts of com-
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raon law, it may, perhaps, be suggested that this might include other

modes of proceeding sanctioned by the common law, tlie most famil-

iar of which are, by informations of various kinds, by the officers of

the crown in the name of the King. But, in reply to this, it may be

said that Lord Coke himself explains his own meaning by saying

' the law of the land,' as expressed in Magna Cliarta, was intended

due process of law, that is, by indictment or presentment of good and

lawful men. And further, it is stated, on the authority of Black-

stone, that informations of every kind are confined by the constitu-

tional law to misdemeanors only, 4 Bl. Com. 310."

Referring again to the passage from Lord Coke, he says, p. 343

:

"This may not be conclusive, but, being a construction adopted

by a writer of high authority before the emigration of our ancestors,

it has a tendency to show how it was then understood."

This passage from Coke seems to be the chief foundation of the

opinion for which it is cited ; but a critical examination and compar-

ison of the text and context will show that it has been misunder-

stood ; that it was not intended to assert that an indictment or

l)resentuient of a grand jury was essential to the idea of due process

of law in the prosecution and punishment of crimes, but was only

mentioned as an example and illustration of due process of law as it

actually existed in cases in which it was customarily used. In

beginning his commentary on this chapter of Magna Charta, 2 Inst.

46, Coke says :
—

" This chapter containeth nine several branches :
—

"1. That no man be taken or imprisoned hwt per legemterrce, that

is, by tlie common law, statute law, or custom of England ; for the

words per legem terrce, being towards the end of this chapter, doe

referre to all the precedent matters in the chapter, &o.

"2. No man shall be disseised, »&c., unless it be by the lawful

judgment, that is, verdict of his equals (that is, of men of his own
condition), or by the law of tlie land (that is, to speah it once for all),

hij the due course and /process of law."

He then proceeds to state that, 3, no man shall be outlawed, unless

according to the law of the land ; 4, no man shall be exiled, unless

according to the law of tlie land ; 5, no man shall be in any sort

destroyed, " unlesse it be V)v tlie verdict of his equals, or according

to the law of the land ;
'"

6, *' no man shall be condemned at the

King's suite, either before the King in his bench, where the pleas are

coram rege (and so are the words nee super euni ifrimns to be under-

stood), nor before any other commissioner or judge whatsoever, and

so are the words nee super earn mittenuis to be understood, but by

the judgment of his peers, that is, equals, or according to the law of

the land."

Recurring to the first clause of the chapter, he contiiuuvs: —
" 1. No man shall be taken (that is) restrained of liberty by jie-

tition or suggestion to the King or to his councill, unless it be by
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indictment or presentment of good and lawfull men, where such

deeds be done. Tliis branch and divers other parts of this act have

been notably exphiiued by divers acts of Parliament, &c., quoted in

the margent."

The reference is to various acts during the reign of Edward III.

And reaching again the words " 7iisiper Icyem torn;'' he continues :
—

" Ikit by the law of the land. For the true sense and exposition

of these words see the statute of 37 E. 3, cap. 8, where the words,
' by the law of the land,' are rendered, without due proces of the law,

for there it is said, though it be contained in the Great Charter,

that no man be taken, imprisoned, or put out of his freehold without

proces of the law, that is, by indictment of good and lawfull men,

where such deeds be done in due manner, or by writ originall of

the common law. Without being brought in to answere but by due

proces of the common law. Xo man be put to answer without pre-

sentment before justices, or thing of record, or by due })roces, or

by writ originall, according to the old law of the land. Wherein it

is to be observed that this chapter is but declaratory of the old law

of England."

It is quite apparent from these extracts that the interpretation

usually put upon Lord Coke's statement is too large, because if an

indictment or presentment by a grand juiy is essential to due jiro-

cess of law in all cases of imprisonment for crime, it a})plies not

only to felonies but to misdemeanors and petty offences, and the

conclusion would be inevitable that informations as a substitute for

indictments would be illegal in all cases. It was indeed so argued

by Sir Francis AViiininton in Prynn's Case, 5 Mod. 450, from this

very language of ^lagna Cliarta, that all suits of the King must be

by ])resentment or indictment, and he cited Lord Coke as author-

ity to that effect. He attempted to sliow that informations had

their origin in the act of 11 Hen. VII. c. 3, enacted in 1494, known as

the infamous T'^mpson and Dudley act, which was repealed by that

of 1 H<'n. VIII. c. (], in l.")(>9. Put the argument was overruled. Lord

Holt saying that to hold otherwise " would be a reflection ou the

whol(! bar." Sir Partholomew Shower, wlio was prevented from

arguing in support of the inlnriiiatiou, [nints liis intended argument

in liis report of the case under the name of 'i'he King v. Perchet,

1 Show. MU't, in which, with great thoroughness, he arrays all the

learning of the time on th<* subje(;t. He undertakes to ** evince that

this method of pro.secutif)n is noways contrariant to any funda-

mental rule of law, but agreeable to it." lie answers the objection

that it is iiK^onvenieni and vexatious t(» the subject by saying

(P- 117):-
" Hjto i.s no inconvenience to the peoph'. Here is a trial //rr pnh,

fair notice, liberty of j»leading (/ifafnrlfs :is well as hitrs. Here is

fuhjirrnn and nftarhmvut, as much tiuK^ for delciiee, charge, «.\:c.. for

the prosecutor makes up the record, cS:e. ; then, in case of malicious
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prosecution, the person wlio prosecutes is known by the note to the
coroner, according to the i)ractice of the court."

He answers the argument drawn from i^Iagna Charta, and says
" that this method of prosecution no way contradicts that law, for
we say this is 2^^'' if;/''»i terrce et per comnmnem legem terrce, for
otherwise there never had been so universal a practice of it in all

ages."

And referring to Cake's comment, that "no man shall be taken,"
i. e., restrained of liberty by petition or suggestion to the King or
his Council unless it be by indictment or presentment, he says

(p. 122) : "By petition or suggestion can never be meant of the
King's Bench, for he himself had preferred several here; that is

meant only of the King alone, or in Council, or in the Star Chamber.
In the King's Bench the information is not a suggestion to the
King, but to the court upon record."

And he quotes 3 Inst. 136, where Coke modifies the statement by
saying, "The King cannot put any to answer, but his court must be
apprized of the crime by indictment, presentment, or other matter of
record,'' which, Shower says, includes an information.

So it has been recently held that upon a coroner's inquisition
taken concerning the death of a man, and a verdict of guilty of
murder or manslaughter is returned, the offender may be prosecuted
and tried without the intervention of a grand jury. Reg. v. Ingham,
5 B. & S. 257. And it was said by Duller, j", in Rex v. Joliffe,

4 T. R. 285-293, that if to an action for slander in charging the plain-
tiff with felony a justification is pleaded which is found by the jury,
that of itself amounts to an indictment, as if it had been found by
the grand jury, and is sufficient to put the party thus accused on his
trial.

The language of Lord Coke applies only to forfeitures of life and
liberty at the suit of the King, and hence appeals of murder, which
were prosecutions by private persons, were never regarded as con-
trary to Magna Charta. On the contrary, the appeal of death was
by Lord Holt " esteemed a noble remedy and a badge of the rights
and liberties of an i:nglishman." Rex /;. Toler, 1 Ld. Raym.
557; 12 Mod. 375; Holt, 483. We are told that in the early part
of the last century, in England, persons who had been acquitted
on indictments for murder were often tried, convicted, and executed
on appeals. Kendall on Trial by Battel (.3d ed.), 44-47. An
appeal of murder was brought in England as lately as 1817, but
defeated by the aj)pellant's declining to acce])t the .wager of battel.

Ashford v. Thornton, 1 B. & Aid. 405. The English statutes con-
cerning appeals of murder were in force in tlie provinces of Penn-
sylvania and Maryland. Report of Judges, 3 Binn. 599-004 ; Kitty,
Maryl. Stat. 141, 143, 158. It is said that no such appeal was
ever brought in Pennsylvania; but in :\raryland, in 1765, a negro
was convicted and executed upon such an appeal. Soper v. Tom.



910 CIVIL KU;HTS AND TUKIU GUAUANTIKS. [CIIAP. XIII.

I Har. & McHen. L'27. See note to Paxton's Case, Quincy's Mass.

lU'p. 53, by Mr. Justice Gray.

This view of the meaning of Lord Coke is the one taken by

Merrick, J., in his dissenting opinion in Jones r. Kobbins, 8 Gray,

329, who states liis conclusions in tliese words :
—

'• It is the forensic trial, under a broad and general law, operating

equally upon every member of our community, which the words,

* by the law of the land,' in Magna Charta, and in every subse(pu^nt

declaration of rights which has borrowed its phraseology, make

essential to the safety of the citizen, securing thereby both his lib-

erty and his projierty, by preventing the unlawful arrest of his

person or any unlawful interference with his estate." See also State

V. Starling, 15 Kich. (S. C.) Law, 120.

Mr. Keeve, in 2 History of Eug. Law, 43, translates the phrase,

nisi per legale judicium parium suorum vel j^cr lerjevi terra', "But by

the judgment of his peers, or by some other legal process or proceed-

ing adapted by law to the nature of the case."

Chancellor Kent, 2 Com, 13, adopts this mode of construing the

phrase. Quoting the language of Magna Charta, and referring to

Lord Coke's comment upon it, he says :
" The better and larger defi-

nition of due proci'ss of law is that it means law in its regular course

of administration through courts of justice."

This accords with what is said in Westervelt ik Gregg, 12 N. Y.

202, l)y Denio, J., p. 212: '* The provision was designed to protect

the citizen against all mere acts of power, whether ilowing from

the legislative or executive branches of the governnuMit."

The principal aiul true meaning of the phrase has never been

more tersely or accurately stated than by ]\Ir. Justice Johnson, in

Bank of Columbia v. OkJly, 4 Wheat. 235-244: "As to the words

from Magna Charta, incorporated into the constitution of Maryhiml,

after volumes spoken and written with a view to their exposition,

the good sense of mankind has at last settled down to this: that

they were intended to secure the individual from the arbitrary exer-

cise of the powers of government, unrestraiiu'd by the established

principles of private right and distril)ulive justice."

And the conclusion rightly deduced is, as stated by Mr. Cooley,

Constitutional Limitations, 356: "'I'he jjrinciples, then, upon which

tlie process is based, are to determine whether it is 'due jjrocess

'

or not, and not any consiilerations of mere form. Administrative

and remedial jirocess may be changed from time to time, but only

with due regard to the landmarks established for the prcitectidU of

the citizen."

It is urged upon us, however, in argument, tliat the claim made in

behalf of the ])laintifT in error is sujiported by tin; decision id' this

court in Murray's Lessee v. Holujken Land & Imj)rovement ('om-

pany, 18 How. 272. There Mr. Justice Curtis, delivering the

opinion of the court, after showing, p. 27^), that due jirocess of law
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must mean something more than the actual existing law of the land,

for otherwise it wouhl be no restraint upon legislative power, pro-

ceeds as follows :
—

•''To what principle, then, are we to resort to ascertain whether

this process, enacted by Congress, is due process Y To this the

answer must be twofold. We must examine the Constitution itself

to see whether this process be in conflict with any of its provisions.

If not found to be so, we must loolv to those settled usages and

modes of proceeding existing in the common and statute law of

England before the emigration of our ancestors, and which are

shown not to have been unsuited to their civil and political condition

by having been acted on by them after the settlement of this

country."

This, it is argued, furnishes an indispensable test of what consti-

tutes "due process of law;" that any proceeding otherwise au-

thorized by law, which is not thus sanctioned by usage, or which

supersedes and displaces one that is, cannot be regarded as due

process of law.

But this inference is unwarranted. The real syllabus of the pas-

sage quoted is, that a process of law, which is not otherwise for-

bidden, must be taken to be due process of law, if it can show the

sanction of settled usage both in England and in this country ; but

it by no means follows that nothing else can be due process of law.

The point in the case cited arose in reference to a summary proceed-

ing, questioned on that account, as not due process of law. The
answer was: however exceptional it may be, as tested by definitions

and principles of ordinary procedure, nevertheless, this, in substance,

has been immemorially the actual law of the land, and, therefore,

is due process of law. But to hold that such a characteristic is

essential to due process of law, would be to deny every quality of

the law but its age, and to render it incapable of progress or

improvement. It would be to stamp upon our jurisprudence the

unchangeableness attributed to the laws of the Medes and Persians.

This would be all the more singular and surprising, in this quick

and active age, when we consider tliat, owing to the progressive

development of legal ideas and institutions in England, the words of

Magna Charta stood for very different things at the time of the sep-

aration of the American colonies from what they represented origi-

nally. For at first the words nisi j)pr /cffale judicium parium had no

reference to a jury ; they applied only to the pares regni, who were

the constitutional judges in the Court of Exchequer and coram rege.

Bac. Abr. Juries, 7th ed., Lond., note Reeve, H. L. 41. And as to

tlie grand jury itself, we learn of its constitution and functions from

tiie Assize of Clarendon, A. D. 11G4, and that of ^Northampton, A. d.

1176, StubV)s' Cliarters, 143-150. By the latter of these, which was

a republication of the former, it was provided, that " if any one is

accused before the justices of our Lord the King of murder, or theft,
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or robbery, or of harboring persons committing those crimes, or of

forgery or arson, by tlie oiith of twelve knights of the hundred, or,

if there are no kniglits, by the oath of twelve free and lawful men,
and l)y the oath of four men from each township of the hundred, let

liim go to the ordeal of water, and, if he fails, let him lose one foot.

And at >.'orthampton it was added, for greater strictness of justice

(pro riyore justitiw),t\i\x'C he shall lose his right hand at the same
lime with his loot, and abjure the realm and exile himself from the

realm within forty days. And if he is aecpiitted by the ordeal, lot

him find pledges and remain in the kingdom, unless he is accused of

murder or other base felony by the body of the country and the law-

ful knights of the country ; but if he is so accused as aforesaid,

althougii he is acquitted by the ordeal of water, nevertheless he must
leave the kingdom in forty days and take his chattels with him,

subject to the rights of his lords, and he must abjure the kingdom
at the mercy of our Lord the King."

"The system thus established," says Mr. Justice Stephen,! Hist.

Crim. Law of England, 252, "is simple. The body of the country

are the accusers. Their accusation is practically equivalent to a

conviction, sul)ject to the chance of a favorable termination of the

ordeal by water. If the ordeal fails, the accused person loses his

foot and his hand. If it succeeds, he is nevertheless to be banished.

Accusation, therefore, was equivalent to banishment, at least."

When we add to this that the primitive grand jury heard no wit-

nesses in support of the truth of the charges to be preferred, but

presented upon their own knowledge, or indicted upon common fame

and general suspicion, we shall be ready to acknowledge that it is

better not to go too far back into antiquity for the best securities

for our " ancient lil)orties." It is mori; consonant to tiie true jjIuI-

osophy of our historical legal institutions to say that the sj)irit id'

personal liberty and individual right, which tlicy embodied, was

])reserved and developed by a progressive growth and wise adapta-

tion to new circumstances and situations of the forms and processes

found fit to give, from time to tim(», new expression and greater

effect to modern ideas of self-government.

This flexibility and capacity for growtli and adaj^tation is the

peculiar boast and excellence of the connnon law. Sir .Tames Mack-

intosh ascribes this ])rinciple of develo])ment to Magna Charta itself.

To use his own language:—
" It was a peculiar advantage that the consequences of its prin-

ciples wore, if we may so speak, only discovered slowly and gradu-

ally. It gave out on each occasion only so much of the spirit of

liberty and reformation as the circumstances of succeeding genera-

tions reciuiredand as their character would safely bear. I'^or almost

five centuries it was appealed to as the decisive authority on behalf

of the people, though commonly so far only as the necessities of each

case demanded." 1 Hist, of England, 221.
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The Constitution of the United States was ordained, it is true, by
descendants of Englishmen, who inherited the traditions of English

law and history ; but it was made for an undefined and expanding

future, and for a people gathered and to be gathered from many
nations and of many tongues. And while we take just pride in the

principles and institutions of the common law, we are not to forget

that in lands where other systems of jurisprudence prevail, the ideas

and processes of civil justice are also not unknown. Due process of

law, in spite of the absolutism of continental governments, is not

alien to that code which survived the lioman Empire as the foun-

dation of modern civilization in Europe, and which has given us

that fundamental maxim of distributive justice,

—

suum cuiqiie tri-

biiere. There is nothing in Magna Charta, rightly construed as a
broad charter of public right and law, which ought to exclude the

best ideas of all systems and of every age ; and as it was the char-

acteristic principle of the common law to draw its inspiration from
every fountain of justice, we are not to assume that the sources of its

supply have been exhausted. On the contrary, we should expect that

the new and various experiences of our own situation and system
will mould and shape it into new and not less useful forms.

The concessions of Magna Charta were wrung from the King as

guaranties against the oppressions and usurpations of his prerogative.

It did not enter into the minds of the barons to provide security

against their own body or in favor of the Commons by limiting the
power of Parliament; so that bills of attainder, ex j^ost facto laws,

laws declaring forfeitures of estates, and other arbitrary acts of

legislation which occur so frequently in English history, were never
regarded as inconsistent with the law of the land ; for notwithstand-
ing what was attributed to Lord Coke in Bonham's Case, 8 Rep. 115,

118 a, the omnipotence of Parliament over the common law was
absolute, even against common right and reason. The actual and
practical security for English liberty against legislative tyranny was
the power of a free public opinion represented by the Commons.

In this country written constitutions were deemed essential to

protect the rights and liberties of the people against the encroach-
ments of power delegated to their governments, and the provisions
of Magna Charta were incorporated into Bills of Rights. They were
limitations upon all the powers of government, legislative as well as
executive and judicial.

It necessarily happened, therefore, that as these broad and general
n)axin)s of liberty and justice held in our system a different place and
performed a different function from their position and office in Eng-
lish constitutional history and law, they would receive and justify a
corresponding and more comi)rehensive interpretation. A[)plied in

England only as guards against executive usurpation and tyranny,
liere they have beconie bulwarks also against arbitrary legislation

;

but, in that application, as it would be incongruous to measure and
58



<Jl4 CIVIL RIGHTS AND THKIR tJUARANTlES. [CHAP. XIII.

restrict them by the ancient customary English kwv, they must be

hehl to guarantee not partieuhir forms of procedure, but the very

substance of individual rights to life, liberty, and property.

Kesti'aints that could be fastened upon executive authority witli

precision and detail, might prove obstructive and injurious when
imposed on the just and necessary discretion of legislative power

;

and, while in every instance, laws that violated express and specitic

injunctions and prohibitions, might, without embarrassment, be

judicially declared to be void, yet, any general principle or maxim,
founded on the essential nature of law, as a just and reasonable

expression of the public will and of government, as instituted by
popular consent and for the general good, can only be ap})lied to

cases coming clearly witliin the scope of its spirit and i)urpose, and

not to legishitive provisions merely establishing forms and modes of

attainment. Such regulations, to adopt a sentence of Hurke's, "may
alter the mode and application but have no power over the substance

of original justice." Tract on the Popery Laws, 6 Burke's Works,

ed. Little & Brown, 323.

Such is the often-repeated doctrine of tliis court. In Munn r.

Illinois, 94 U. S. 113-134:, the Chief Justice, delivering the opinion

of the court, said :
—

''A person has no property, no vested interest, in any rule of the

common law. Tliat is only one of the forms of municipal law, and

is no more sacred than any other. Bights of property which liave

been created by the common law cannot be taken away without ilue

process ; but the law itself, as a rule of conduct, may be changed at

the will or even at the whim of the legislature, unless prevented by

constitutional limitations. Indee<l, the great office of statutes is to

remedy defects in the common law as they are developed, and to

adapt it to tlie changes of time and circumstances."

And in Walker v. Savinet, 915 U. S. 90, the court said :
—

"Atrial by jury in suits at common law pending in State courts

is not, therefore, a privilege or immunity of national citizenship

whiclj the States are forbidden by the Fourteenth Amendment to

abridge. A State cannot deprive a person of his property without

due process of law ; but tins does not necessarily imply that all trials

in the State; courts alTecting the projjcrty of persons must be by jury.

Tliis requirement of the Constitution is met if tlie trial is had aciiord-

ing to the settled course of judiiual proceedings. Due jtrocess of law

is process according to the law of the land. This process in the

States is regulated by the law of State."

In Kennard /•. Louisiana e.r n-l. Morgan, 92 V. S. ISO, the rpu's-

tion was wliether u mode of trying tlu^ title to an office, in wliicli was

no provision for a jury, was <luo ])rocess of law. Its validity was

affirmed. The Chief Justice, after reciting tin; various stejjs in the

proireediiig, said :
—

" l"roni this it aj)pears that ain[ile provision has l)een niiule for the
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trial of the contestation before a court of competent jurisdiction ;
for

bringing the party against whom tlio proceeding is had before the

court and notifying him of the case he is required to meet; for giving

him an opportunity to be heard in his defence ; for the deliberation

and judgment of the court ; for an appeal from this judgment to the

higliest court of the State, and for hearing and judgment there. A
mere statement of the facts carries with it a complete answer to all

the constitutional objections urged against the validity of the act."

And ]\Ir. Justice Miller, in Davidson v. New Orleans, 96 U. S.

97-105, after showing tlie diiSculty, if not the impossibility of fram-

ing a definition of this constitutional phrase, which should be "at

once perspicuous, comprehensive, and satisfactory," and thence de-

ducing the wisdom •* in the ascertaining of the intent and applica-

tion of such an important phrase in the Federal Constitution, by the

gradual process of judicial inclusion and exclusion, as the cases pre-

sented for decision shall require," says, however, that "It is not

possible to hold that a party has, without due process of law, been

deprived of his property, when, as regards the issues affecting it, he

has by the laws of the State a fair trial in a court of justice, accord-

ing to the modes of proceeding applicable to such a case." See

also Missouri v. Lewis, 101 U. S. 22-31; Ex xmHe Wall, 107 U. S.

288-290.

We are to construe this phrase in the Fourteenth Amendment by

the usus lo'iuend'i of the Constitution itself. The same words are

contained in the Fifth Amendment. That article makes specific and

express provision for perpetuating the institution of the grand jury,

so far as relates to prosecutions for the more aggravated crimes

under the laws of the United States. It declares that ''No person

shall be held to answer for a capital or otherwise infamous crime,

unless on a presentment or indictment of a grand jury, except in

cases arising in the land or naval forces, or in the militia wlien in

actual service in time of war or public danger ; nor shall any person

be subject for the same offence to be twice put in jeopardy of life

or limb; nor shall he be compelled in any criminal case to be wit-

ness against himself." It then immediately adds: "Nor be de-

prived of life, liberty, or propert}^, without due process of law."

According to a recognized canon of interpretation, especially

application to formal and solemn instruments of constitutional law,

we are forbidden to assume, without clear reason to the contrary,

that any part of this most important amendment is superfluous. The
natural and obvious inference is, that in the sense of the Constitu-

tion "due process of law" was not meant or intended to include,

ex vi termini, the institution and procedure of a grand jury in any
case. The conclusion is equally irresistible, that when the same
phrase was employed in the Fourteenth Amendment to restrain the

action of the States, it was used in the same sense and with no

greater extent ; and that if in the adoption of that amendment it had
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been part of its purpose to peqietuate the institution of the grand
jury in all the States, it would have embodied, as did the Fifth

Amendment, express declarations to that etfert. Due process of law
in tlie latter refers to that law of the land wiiit-h derives its authority

from the legislative powers conferred upon Congress by the Consti-

tution of the United States, exercised within the limits therein pre-

scribed, and interpreted according to the prineij)les of the common
law. In the Fourteenth AnuMidment, by i)arity of reason, it refers

to that law of the land in each State, which derives its authority

from the inherent and reserved powers of the State, exerted within

the limits of those fundamental principles of liberty ami justice

which lie at the base of ail our civil and jjolitical institutions, and
the greatest security for which resides in the right of the people to

make their own laws, and alter them at their pleasure.

"The Fourteenth Amendment," as was said by ^Ir. Justice

Bradley in Missouri r. Lewis, 101 U.S. 22-31, "does not profess

to secure to all persons in the United States the benefit of the same
laws and the same remedies. Great diversities in these respects

may exist in two States separated only by an imaginary line. On
one side of this line there may be a right of trial by jury, and on
the other side no such right. Each State prescribes its own modes
of judicial proceeding."

But it is not to be supposed that these legislative powers are abso-

lute and despotic, and that the amendment prescribing due process

of law is too vague and indelinite to operate as a practical restraint.

It is not every act, legislative in form, that is law. Law is some-

thing more than mere will excited as an act of power. It nnist be

not a special rule for a particular person or a ])articular case, but, in

the language of Mr. Webster, in his familiar detinition, *' the general

law, a law which hears before it condemns, which proceeds upon

iiupiiry, and renders judgnuMit only after trial," so " that every cit-

izen shall hold his life, liberty, property, and immunities under the

j>rotection of the general rules which govern society," and thus

excliuJing, as not due process of law, acts of attainder, lulls of pains

and jx-nalties, acts of confiscation, acts reversing judgments, and

acts directly transferring f)ne man's estate to another, legislative;

judgments and decrees, and other similar special, partial and arlii-

trary exertions of power under the fdrnis of legislation. Arbitrary

])Ower, enforcing its edicts to the injury of the ])ersons and j)r(>perty

of its subjects, is not law, whether manifeste(l as the decn>e of a

personal nionarch or of an impersonal multitude. And the limita-

tions imposed by our constitutional l.iw upon the action (d the

governments, lM)th state and national, are essential to tlie jireserva-

tion of j)ublic and private rights, notwithstanding the representative

cliaraeter of our politie.il institutions. 'Vho. enforcement of these

limitations by judicial prottess is the d(?vic(? of self-governing eoni-

munities to protect the rights of individuals and minorities, as well
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against the power of uuuibers, as against the violence of public

agents transcending the limits of lawful authority, even when acting

in the name and wielding the force of the government.

For these reasons, finding no error therein, the judgment of the

Supreme Court of California is Affirmed}

b. Equal Protection of the Laws.

YICK WO V. HOPKINS.
^

118 United States, 356. 1886.

[Plaintiff in error petitioned the Supreme Court of California

for a writ ot habeas corpus, alleging that he was illegally deprived

of his personal liberty by defendant as sheriff of the city and county

of San Francisco by reason of imprisonment for non-payment of a

fine for violation of a city ordinance prescribing the kind of build-

ings in which laundries might be conducted, and making it unlawful

for any person to establish, maintain, or carry on a laundry within

the corporate limits without having obtained first the consent of

the board of supervisors, unless the same shall be located in a

building constructed either of brick or stone. It appeared that

petitioner was a native of China and remained a subject of that

empire; that he had been engaged in the laundry business for many
years prior to the enactment of the ordinance, and that his premises

were unobjectionable with reference to danger from fire or danger to

the health of the neighborhood. It also appeared that his applica-

tion for license to continue his laundry had been refused by the

board of supervisors, and that he and all other Chinese subjects who
were conducting their business in wooden houses were denied such
license, while white persons conducting laundries under similar

conditions were left unmolested and free to enjoy the enhanced
trade and profit arising from this hurtful and unfair discrimination.

The Supreme Court refused the writ, and the case was brought to

this court by writ of error. Another case involving the same ques-

tions was brought by writ of error from the United States Circuit

Court for the District of California, and was considered at the same
time.]

Mr. Justice Matthews delivered the opinion of the court.

We are consequently constrained, at the outset, to differ from
the Supreme Court of California upon tlie real meaning of the ordi-

nances in question. That court considered these ordinances as vest*

* Mr. Justice Harlan delivered a dissenting opinion.
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ing in tlie bourd of supervisors a not unusual discretion in granting

or withholding their assent to the use of wooden buildings as laun-

dries, to be exercised in reference to the circumstances of each case,

with a view to the protection of the public against the dangers of

fire. We are not able to concur in tliat interpretation of the power
conferred upon the supervisors. There is nothing in the ordinances

whi(di points to such a regulation of the business of keeping and
conducting laundries. They seem intended to confer, and actually

do confer, not a discretion to be exercised upon a consideration of

the circumstances of each case, but a naked and arbitrary power to

give or withhold consent, not only as to places, but as to persons.

So that, if an applicant for such consent, being in every way a com-
petent and qualified person, and having complied with every reason-

able condition demanded by any public interest, should, failing to

obtain the requisite consent of the supervisors to the prosecution of

his business, apply for redress by the judicial process of viamhimus^
to re<|uire tlie supervisors to consider and act upon his case, it would
be a sufficient answer for them to say that the law had conferred

upon them authority to withhold their assent without reason and
without responsibility. The power given to them is not confided to

their discretion in the legal sense of that term, but is granted to

their mere will. It is purely arbitrgiry, and acknowledges neither

guidance nor restraint.

This erroneous view of the ordinances in question led the Supreme

Court of California into the further error of holding that tlioy were

justified by the decisions of this''court in the cases of Harbier v.

Connolly, H3 U. S. 27, and Soon Hing v. Crowley, Wo U. S. 7(»3.

In both of those cases the ordinance involved was simply a prohibi-

tion to carry on the wasliing nnd ironing of clothes in juiblic laun-

dries and washhouses, within certain ]irescribed limits of the city

and county of San Francisco, from ten o'clock at night until six

o'clock in the morning of the following day. This jirovision was

held to be purely a ])olice regulation, within the competency of any

munifipality possessed of the ordinary powers belonging to such

bodies— a necessary measure of precaution in a city composed

largely of wooden buildings like San Francisco, in the ai»i)lication

of which there was no invidious discriminatitm against any one

witliin tlic prescribed limits, all persons engaged in the .same busi-

ness b«'ing treated alike, and sul)jt'ct to tlic same restrictions, and

entitled to the same itrivilegcs. under similar conditions.

The ordinance drawn in fpn'st imi in tin' ])r('sent case is of a very

dilTen-iit character. It dr)es not pr<'S('ril)e a rule and conditifnis for

the regulation of the use of property for h.mndry purposes, to wliich

all similarly situated may conform. It allows without restriction

the use for such purposes of buildings of Itriek or stone; but, as to

wooden building.s, constituting nearly all those in previous use. it
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divides the owners or occupiers into two classes, not having respect

to their personal character and qualihcations for the business, nor

the situation and nature and adaptation of the buildings themselves,

but merely by an arbitrary line, on one side of which are those who
are permitted to pursue their industry by the mere will and consent

of the supervisors, and on the other those from whom that consent

is withlield, at their mere will and pleasure. And both classes are

alike "only in this, that they are tenants at will under the super-

visors, of their means of living. The ordinance, therefore, also

differs from the not unusual case, where discretion is lodged by law

in public otiicers or bodies to grant or withhold licenses to keep

taverns, or places for the sale of spirituous liquors, and the like,

when one of the conditions is that the applicant shall be a fit person

for the exercise of the privilege, because in such cases the fact of

fitness is submitted to the judgment of the officer, and calls for the

exercise of a discretion of a judicial nature.

The rights of the petitioners, as affected by the proceedings of

which they complain, are not less, becaiTse they are aliens and sub-

jects of the Emperor of China. By the third article of the treaty

between this government and that of China, concluded November

17, 1880, 22 Stat. 827, it is stipulated: "If Chinese laborers, or

Chinese of any other class, now either permanently or temporarily

residing in the territory of the United States, meet with ill treat-

ment at the hands of any other persons, the government of the

United States will exert all its powers to devise measures for their

protection, and to secure to them the same rights, privileges, immu-
nities, and exemptions as may be enjoyed by the citizens or subjects

of the most favored nation, and to which they are entitled by
treaty."

The Fourteenth Amendment to the Constitution is not confined to

the protection of citizens. It says: "Nor shall any State deprive
any person of life, liberty, or property without due process of law;
nor deny to any person within its jurisdiction the equal protection

of the laws." These provisions are universal in their application,

to all persons within the territorial jurisdiction, without regard to

any differences of race, of color, or of nationality; and the equal pro-

tection of the laws is a pledge of the protection of equal laws. It

is accordingly enacted by section 1977 of the Revised Statute^s that

"all persons within the jurisdiction of the United States shall have
the same right in every State and Territory to make and enforce
contracts, to sue, be parties, give evidence, and to the full and equal
benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens and shall be subject to like

punishment, pains, penalties, taxes, licenses, and exactions of every
kind, and to no other " The questions we have to consider and
decide in these cases, therefore, are to be treated as involving the
rights of every citizen of the United States equally with those of
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the Strangers and aliens who now invoke the jurisdiction of the

court.

It is contended on the pan of the petitioners that the ordinances

for violations of which they are severally sentenced to imprison-

ment are void on their face, as being within the prohibitions of

the Fourteenth Amendment: and, in the alternative, if not so, that

they are void by reason of their administration, operating unequally,

so as t< ~ the present petitioners what is permitted to others

as lawf.. it any distinction of circumstances— an unjust and

illegal discrimination, it is claimed, which, though not made ex-

pressly by the ordinances, is made possible by them.

When we consider the nature and the theory of our institutions

of government, the principles upon which they are supposed to rest,

and review the bist.ory of their development, we are constrained to

conclude that they do not mean to leave room for the play and action

of purely personal and arbitrary power. Sovereignty itself is, of

course, not subject to law. for it is the author and source of law;

but in our system, while sovereign jwwers are delegated to the

agencies of government, sovereignty itself remains with the people,

by whom and for whom all government exists and acts. And the

law is the definition and limitation of power. It is, indeed, quite

true, that there must always be lodged somewhere, and in some

person ur body, the authority of final decision; and in many cases of

niere ad.ninistration the responsibility is purely political, no appeal

lying except to the ultimate tribunal of the public judgment, exer-

cised either in t re of opinion or by means of the suffragje.

But the fundam- .:$ to life, liberty, and the pursuit of hap-

piness, considered as individual possessions, are secured by those

maxims of constitutional law which are the monuments showing

the victorious progress of the race in securing to men the blessings

of •

'
• ier the reign of just and equal laws, so that, in the

fan. of the Massachusetts I>ill of Kights, the govern-

ment of the Commonwealth "may be a government of laws and not

of men.^ For the very idea that one man may be compelled to

hold his life, or the means of living, or any material right essential

to •
"

. at the mere will of another, seems to be

inV :ry where freedom prevails, as being the

essence of slavery itself.

In tb*» pTpaPTit rase* we are not obliged to reason from the prob-

es n\>c}T\ the validity of the ordinances com-

ly by the opportunities which tlieir terms

afford, of unequal and unjust discrimination in their administra-

tion. For the <"

.

' "'-nt the ordinances in actual operation, and

th«» f^/'tJ* "howT! •. an a/irainistration directed so exclusivoly

of j)*»rsons as to warrant and requin* tlie

^". ver may have ]>een the intent of the ordi-
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nances as adopted, they are applied by the public authorities charged

with their administration, and tlius representing the State itself,

with a mind so unequal and oppressive as to amount to a practical

denial by the State of that equal protection of the laws which is

secured to the petitioners, as to all other persons, by the broad and
benign provisions of the Fourteenth Amendment to the Constitution

of the United States. Though the law itself be fair on its face and
impartial in appearance, yet, if it is applied and administered by
public authority with an evil eye and an unequal hand, so as prac-

tically to make unjust and illegal discriminations between persons

in similar circumstances, material to their rights, the denial of

equal justice is still within the prohibition of the Constitution.

This principle of interpretation has been sanctioned by this court in

Henderson v. Mayor of New York, 92 U. S. 259; Chy Lung v. Free-

man, 92 U. S. 275; Ux parte Virginia, 100 U. S. 339; Neal v.

Delaware, 103 U. S. 370; and Soon Hing v. Crowley, 113 U. S. 703.

The present cases, as shown by the facts disclosed in the record,

are within this class. It appears that both petitioners have com-
plied with every requisite, deemed by the law or by the public

officers charged with its administration, necessary for the protection

of neighboring property from fire, or as a precaution against injury

to the public health. No reason whatever, except the will of the

supervisors, is assigned why they should not be permitted to carry

on, in the accustomed manner, their harmless and useful occupation,

on which they depend for a livelihood. And while this consent of

the supervisors is withheld from them and from two hundred others

who have also petitioned, all of whom happen to be Chinese subjects,

eighty others, not Chinese subjects, are permitted to carry on the

same business under similar conditions. The fact of this discrim-

ination is admitted. No reason for it is shown, and the conclusion
cannot be resisted, that no reason for it exists except hostility to

the race and nationality to which the petitioners belong, and which
in the eye of the law is not justilied. The discrimination is, there-

fore, illegal, and the public administration which enforces it is a

denial of the equal protection of the laws and a violation of the
Fourteenth Amendment of the Constitution. The imprisonment of

the petitioners is, therefore, illegal, and they must be discharged.
To this end.

The judgment of the Sujyreme Court of California in the case of
Yick Wo, and that of the Circuit Court of the United States

for the District of California in the case of Wo Lee, are sever-

ally reversed., and the cases remanded., each to the proper court.,

with directions to discharge the petitioners from custody and
imprisonment. ^

* As to the v.ilidity of regulations of the l.iundry business, see Barbier v. Connolly,
113 U. S. 27, infrn, p. 925.

Id Soon Hing j;. Crowlet, 113 U. S. 703 (188.5), the validity of certaiu laundrj
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ordinances of San Francisco was also involved, and Mr. Jtstick Fielu, delivering

the opinion of the court, used the following language :
—

"There is no force in the olijection that an unwarrantable discrimination is made
against persons engaged in the laundry business, because persons in other kinds of

business are not required to cease from their labors during the same hours at night.

There may be no risks attending the business of otiiers, certainly not as great as

where tires are constantly re<iuiicd to carry them on. Tlie specific regulations for

one kind of business, wliiih may be necessary for the protection of the j>ublic, can

never be the just ground of coin])laint because like restrictions are nut imposed upon

other business of a iliffcrent kind, 'ihe disiriniinations wliich are open to ohjectiou

are those where persons engaged in tlie san)e business are subjected to different re-

strictions, or are held entitled t'l difTerent privileges umler the same conditions. It is

only then that the discrimination can be said to impair that equal right which all can

claim in the enforcement of the laws.

"But counsel in the court below not only objected to the fourth seition of the ordi-

nance as discriminating between those engaged in the laundry business, and those en-

gaged in other business, but also as discriminating between different classes engaged

in the laundry business itself. 'I'his latter ground of objection becomes intelligible

only by reference to his brief, in which we are informed that the laundry business,

besides the washing and ironing of clothes, involves the fluting, polishing, blueing,

and wringing of them; and that these arc nil different brandies, requiring sepa-

rate and skilled workmen, who are not pndiibited from working during the hours

of night. This fluting, polishing, blueing, and wringing of clothes, it seems to

us, are incidents of the general business, and are embraced within its prohibition.

But if not incidents, and they are outside of the j)rohil)ition, it is becau.se there is not

the danger from them that would arise from the continuous fires required in washing;

and it is not dicriminating legislation in any invidious sense that branches of the same

business from which danger is apprehended are prohibiteil during certain hours of the

night, whilst other branches involving no such danger are j)ermitted."

In Gulf, Coi.ohako, & S.\.sta Ke Kaii.way Company r. Kllis, le.*) U.S. l.'iO

(1897), the constitutionality of a statute of Texas authorizing the recovery of attor-

neys' fees in addition to <lamages in actions against railway companies for the killing

of stock was questi<jneil, on the grouml that it operated to deprive the railw.ay com-

panies of property without rluc process of law, and denied to them the eipial jirotec-

tion of the law in that it singled them out of all citizens and corporations, and req\ured

them to pay in certain cases attorneys' fees to the jiarties successfully suing them,

while it gave to them no like or corresponding benefit. The constitutionality of the

statute being sustainetl in the State court.s, the ca.se was brought to this court on writ

of error. Mn. .Iustice Brkwkr, delivering the opinion of the court (.Mil. .Iustick

Gray, Mr. ("iiiek JtrsriCK Ki li,kr, and Mn. .Ii.-stici; Wiiiti: ilissenting), held that

the provision was not a legitimate police regulation for the jturposo of inducing the

railway companies to fence their tracks, and thus jirevent injuries to stock, for there

wan no requirement in the State that tracks of railways should bo fenced. Continu-

ing, he used this language: —
" I5ut a mere fitatiite to compel the payment of indebtedness does not come within

the Bcope of poliie regulations The hazardous business of railroading carrii-s with it

no special necessity for the protnpt payment of debts. That is a iliity resting upon

all rjebtors, and while in certain cases there may bo a ])eculiar obligation which may

Ik: enforced bv j)onaltieH, yet nothing of that kiml springs from the mere work of rail-

roa<I transjiortation. Statutes have been sustained giving special protection to the

claims of lalmrers and mechanics, but no smh idea underlies this legislation. It iloes

not aim to protect the laborer or the mcthanic alone, for its benefits are conferred

upon every individual in the State, rich <ir poor, high or low, who h.-us a claim of tin;

character described. It is not a sfalnte for the protection of particular cla-.ses of indi

vidnal.t supposed to need protection, but for the punishment <>{ certain cor|)oralions on

account of their <lclinqiiency.

"Neither can it be sustained aji a proper means of enf>)rcing the piyni nt of sm.ill

dcbtii and preventing any unnecessary litigation in respect to iln^n, I cmu.sc it does

I
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not impose tlie penalty in all cases where the amount in rnn'^roversy is within the limit

named in the statute. Indeed, tlie statute arltitrarily singk-s out one class of debtors

and ])unishes it for a failure t(j jierform certain duties — duties whicii are eijually ob-

ligatory u])on all debtors; a punishinent not visited by reas(jn of tiio failure to c<jmply

witli any proper police regulations, or for the protection of the laboring classes or to

prevent litigation about trilling matters, or in conse(|uonce of any special corporate

privileges bestowed by the State. Unless the legislature may jirbitrarily select one
corporation or one class of corporations, one individual or one class of individuals, and
visit a penalty u])on them whicii is not imposed upon others guilty of like delinquency,

this statute cannot be sustained.

" But arbitrary selection can never be ju.stified by calling it classification. The
equal protection demanded by the Fourteenth Amendment forl)ids this."

The decision of the Supreme Court of Texas is therefore reversed.

In Hayes v. Missouui, 120 U. S. 68 (1887), the validity of a State statute was
called in question, which provided that in capital cases in cities having a population

of over one hundred thousand inhabitants, the State shall be allowed fifteen peremp-
tory challenges to jurors, while elsewhere in the same State the prosecution is allowed
in such cases only eight peremptory challenges, the claim being that by virtue of

such statute, the accused, wlio was being prosecuted for murder in a city of over one
hundred thousand iuhaliitants, was denied the equal protection of the laws. Mr. Jus-
tice Field, delivering the ojiinion of the court, u.sed this language: —

"The Fourteenth Amendment to the Constitution of the United States does not
prohibit legislation whicii is limited either in tlie objects to which it is directed, or by
the territory within wiiich it is to operate. It merely requires that all persons sub-

jected to such legislation shall be treated alike, under like circumstances and condi-

tions, both in the privileges conferred and in the lialiilities imposed. As we said in

Barbier v. Connolly, speaking of the Fourteenth Amendment: 'Class legislation, dis-

criminating against some and favoring others, is prohibited; but legislation which, in

carrying out a public pur[)0>e, is limited in its application, if within the sphere of its

operation it affects alike all persons similarly situated, is not witliin the amendment.'
113U. S. 27, 32.

" In Missouri v. Lewi.s, 101 U. S. 22, it was held, that the last clause of the amend-
ment as to the equal protection of the laws, was not violated by any diversity in the
jurisdiction of the sevenil courts which the State might establish, as to subject-

matter, amount, or finality of their decisions, if all persons within the territorial limits

of their respective jurisdictions have an equal right in like cases, and under like cir-

cumstances, to resort to them for redress; that the State has the right to make
political subdivisions of its territory for municip:il purpo.ses, and to regulate their local

government; and that, as resjiects the admiuistr.ation of justice, it may establish one
system of courts for cities and another for rural districts. And we may add, that the
systems of procedure in them may be different without violating any provision of the
Fourteenth Amendment.

'• Allowing the State fifteen peremptory challenges in capital cases, tried in cities

containing a population of over one hundred thou.saml iniiabitants, is simjily providing
ngninst the difficulty of securing, in such cases, an impartial jury in cities of that size
wiiicii does not exist in other ])ortions of the State. So far from defeating, it may
furnish the neces.sary means of giving that equal protection of its laws to nil persons,
whicii that amendment declares shall not be denied to any one within its jurisdiction.

" We see nothing in the legi.slatiou of iMi.ssouri which is repugnant to that
amendment."

In Pembina Mining Co.mpany v. Penxsylvania, 12:") V. S. 181 (1888), a State
statute imposing a licen.see fee on corporations organized under the laws of another
State, whicii slumld have an office within the limits of the State, was held not to be
invalid as denying to such foreign corporations the equal protection of the laws. jMr.
Justice Field, delivering the o])inion of the court, used this language:—

"The application of the Fourteenth Amendment of the Constitution to the statute
imposing the license tax in que.stion is not more apparent than the application of the
clause of the Constitution to the rights of citizens of one State to the privileges and
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iramanities of citizens in other States. The inhihition of the amcndineiit that no

State shall ilejirive any person within its jurisdiction of the equal protection of the

laws was designed to prevent any person or class of persons from being singled out as

a special subject for discriminating and hostile legislation. Untler the designation of

'person' there is no doubt tliat a private corjjoration is included. Such corporations

are merely associations of individuals united for a speciiil purpose, and permitted to

do business under a particular name, and have a suc<ession of Tuonibcrs without disso-

lution. As said by Chief Justice Marshall, ' The great object of a cori)uration is to

bestow the character and properties of individuality on a collective and changing body

of nien.' Providence Bank r. liillings, 4 Pet. 514, 502. The equal protection of the

laws which tiiese bodies may claim is only such as is accorded to similar associations

within the jurisdiction of the State. Tiie plaintiff in error is not a corporation within

the jurisdiction of Pennsylvania. The office it hires is within such jurisdiction, and

on condition that it pays the rciiuired license tax, it can claim tiie same protection in

the use of tiie office tiiat any other corporation having a simiiar office may claim. It

would then have the equal protection of the law so far as it had anytiiing within the

jurisdiction of the State, and the constitutional amendment rccjuircs nothing more.

The State is not prohibited from discriminating in the privileges it may grant to for-

eign corporations as a condition of their doing busiisess or hiring otlices within its

limits, jirovided always such discrimination does not interfere with any transaction by

such corporations of interstate or foreign commerce. It is not every corporation, law-

ful in the State of its creation, that other Stales may be willing to admit within tlieir

jurisdiction or consent that it have ofiices in them ; such, for exam]dc, as a corpora-

tion for lotteries. And even where the business of a foreign corporation is not unlaw-

ful in other States the latter may wish to limit the number of such corporations, or to

subject their business to .such control as would be in accordance with the policy gov-

erning domestic corporations of a similar character. The States may, therefore,

require for the admission within their limits of the corporations of other States, or of

any numl)er of tiieni, such conditions as they may choose, without acting in conflict

with the concluding jirovision r)f the first section of the Fourteenth Amendment. As

to the meaning and extent of that section of the amendment, see Harbier v. Connolly,

11.3 U. S. 27; Soon liing v. Crowley, 11.3 U. S. 70.3; Mi.<souri v. Lewis, 101 U. S. 22,

30; Missouri Pacific Paihvay Co. r. Ilnmes, 115 U. S. 512; Yick Wo v. Hopkins, 118

U. S. 350; Hayes i\ Mi.n.-^ouri, 120 U. S. 08.

"The onlv limitation upon this jmwer of the State to exclnde a foreign corporation

from doing business within its limits, or hiring olfices for that purpose, or to exact

conditions for allowing the corporation to do business or hire offices there, arises where

the corporation is iu the employ of the Federal government, or wliere its business is

Btrictlv commerce, interstate or foreign. The control of such commerce, being in the

Federal irovernment, is not to be restricted by State authority."

In IIoMK Inhih.inck Comi'any v. Nkw York, 1.34 l'. S. 104 (1890), it was held

that a State tax upon the corporate franchi.se or business, alike of d<mies(ic corpora-

tions and foreign corporations doing business in tlio St.ato, was not invaliil as denying

to Binh coriM)rations the Cfjual protection of the laws because applicable only to c< r-

poratjons. Mii. JisTirK Fiki.d, in delivering the o|)inion of the court (Ma. Jf.sxiCB

Mii.i.KU ami Mn. Jistice Haklan dis,senting). used this language: —
" Nor is the objection tenalde tiiat the st.itnte, in imposing such tax, conflicts m ith

the la«t clause of the first section <if the Fonrteetith Amendment of the Con.stitntion

of the I'nited States, dei-laring that no State shall deprive any jierson within its juris

diction of the erpial protection of the laws. It is conceded that corjtorations are ' per-

BOim' within the meaning of this amendment. It has been so fleeideil by tbisc<iurt.

Pembina Cons. Silver, &c.Co, v. Pennsylvania, 125 1'. S. |Hl. Hut the amendment lioes

not prevent the clx'*Hifleatit)n of proj.erty for taxation — subjecting one kind of jiroj)-

erty to one rate of taxation, ami anoiiier kind of pro|)erty to a diffen-nt rate— distin-

pni^hing between francliisen, licensis and privileges, and visilde and tangiide jiroperty,

and U-tween real and personal proj erty. Nor iloes the amendment prohil)it spi-cial

IcgiMation. Indee.l. tlie gnater part «if nil lejri-l'ilion is special, either in the extent

to which it opiraU^H, or the objects songiit to be obtained by it. And whin cut h hgis-
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c. The Police Power.

BARBIER V. CONNOLLY.

113 United States, 27. 1885.

On the 8th of April, 1884, the board of supervisors of the city

and county of San Francisco, the legislative authority of that

municipality, passed an ordinance reciting that the indiscriminate

establishment of public laundries and wash-houses, where clothes

and other articles were cleansed for hire, endangered the public

health and the public safety, prejudiced the well-being and comfort

of the community, and depieciated the value of property in their

neighborhood; and then ordaining, pursuant to authority alleged

to be vested in the board under provisions of the State constitution,

and of the act of April 19, 1856, consolidating the government of

the city and county, that after its passage it should be unlawful for

any person to establish, maintain, or carry on the business of a

public laundry or of a public wash-house within certain designated

limits of the city and county, without first having obtained a cer-

tificate, signed by the health officer of the municipality, that the

premises were properly and suflBciently drained, and that all proper

arrangements were made to carry on the business without injury to

the sanitary condition of the neighborhood; also a certificate signed

by the board of fire wardens of the municipality, that the stoves,

washing and drying apparatus, and the appliances for heating

smoothing-irons, were in good condition, and that their use was not

dangerous to the surrounding property from fire, and that all proper

precautions were taken to comply with the provisions of the ordi-

nance defining the fire limits of the city and county, and making
regulations concerning the erection and use of buildings therein.

The ordinance requires the health officer and board of fire

wardens, upon application of any one to open or conduct the busi-

ness of a public laundry, to inspect the premises in which it was
proposed to carry on the business, in order to ascertain whether

they are provided with proper drainage and sanitary appliances,

and whether the provisions of the fire ordinance have been complied

with; and, if found satisfactory in all respects, to issue to the

lation applies to artificial bodies, it is not open to objection if all such bodies are treated

alike under similar circumstances and conditions, in respect to the privileces conferred

upon them and the liiil)ilities to which tliey arc suhjocted. Under the statute of New
York, all corporations, joint-stock companies, and associations of tiic same kind are

suhjected to the same tax. There is the same rule applicable to all under the same
conditions in determining the rate of taxation. There is no discrimination in favor of

one aj!;ainst another of the same class. See Barhier v. Coiniolly. 113 U. S. 29,32;

Soon Hinij r. Crowley, 113 U. S. 703, 709; Mi.ssouri Pacific Railway v. Humes, 115

U. S. 512, 523 ; Missouri Pacific Kaihviiy v. Mackey, 127 U. S. 205, 209; Minneapolis

Kailway Co. v. Beck with, 129 U. S. 26, 32."
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applicant the required certificates without charge for the services

rendered. Its fourth section declares that no person owning or

employed in a public laundry or a public wash-house within ,the

prescribsd limits shall wash or iron clothes between the hours of tea

in the evening and six in the morning or upon any portion of Sun-

day; and its fiftli section, that no i)erson engaged in the laundry

business within those limits shall permit any one suffering from

an infectious or contagious disease to lodge, sleep, or remain upon
the premises. The violation of any of these several provisions is

declared to be a misdemeanor, and penalties are prescribed differ-

ing in degree according to the nature of the offence. The estab-

lishing, maintaining, or carrying on the business, without obtaining

the certificates, is punishable by fine of not more than $1,000, or

by imprisonment of not more than six months, or by both.. Carry-

ing on the business outside of the hours prescribed, or permitting

persons with contagious diseases on the ])remises, is punishable

by fine of not less than $!5 or more than $50, or by imprisonment of

not more than one month, or by both such fine and imprisonment.

The petitioner in the court below, the ])laintiff in error here, was
convicted in the Police Judge's Court of tlie City and County of

San Francisco, under the fourth section of the ordinance, of washing

and ironing clothes in a public laundry, within tlie prescribed limits,

between the hours of ten o'clock in the evening of Ma}' 1, 1884, and
six o'clock in the morning of the following day, and was sentenced

to imprisonment in the county jail for five days, and was accord-

ingly committed, in execution of the sentence, to the custody of the

sheriff of the city and county, who was keeper of the county jail.

That court had jurisdiction to try him for tlie alleged offence, if the

ordinance was valid and binding. lUit, alleging tliat liis arrest and
imprisonment were illegal, he oljtained from the Superior (Jourt of

the city and county a writ of habeas corpus, in obedience to which

his body was brouglit before the court by tlie sheriff, who returned

that he was held under the commitment of the police judge upon a

conviction of a misd(;niea!ior, the commitment and sentence being

produced.

The petitioner thereupon moved for his discharge on the ground

that the fourth section of the ordinance violates the Fourtoonth

Amendment to the ('(mstitution of the United States, and certain

sections of the constitution of the State. Tlio ]»articulars stated in

which sucli alleged violations consist wore sul)stantially tliesc,

—

omitting the repetition of the same position, — that the section dis-

criminate.s between the chuss of laborers engaged in the laundry

busine.ss and those engaged in other kinds (»f business; tliat it dis-

oriininates between laluirers beyond the designated limits and those

within them; that it deprives tlie ]ietitic>i)er of tlie right to labor,

and, as a necessary consequence, of f lie right to aefiuire jiroperty;

that it is not within the power of the board of supervisors of tlio
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city and county of San Francisco; and that it is unreasonable in

its requirements. The Superior Court overruled the positions aud
dismissed the writ, and the petitioner brouglit this writ of error.

Mk. Justice Fikld delivered the opinion of the court. After

reciting the facts as above stated, he continued :
—

In this case we can only consider whetlier the fourth section of

the ordinance of the city and county of San Francisco is in conflict

with the Constitution or laws of the United States. We cannot
pass upon the conformity of that section with the requirements of

the constitution of the State. Our jurisdiction is confined to a con-

sideration of the Federal question involved, which arises upon an
alleged conflict of the fourth section in question with tlie first

section of the Fourteenth Amendment of the Constitution of the
United States. No other part of the amendment has any possible

application.

That fourth section, so far as it is involved in the case before the
police judge, was simply a prohibition to carry on the Avashing and
ironing of clothes in public laundries and wash-houses, within cer-

tain prescribed limits of the city and county, from ten o'clock at

night until six o'clock on the morning of the following day. The
prohibition against labor on Sunday is not involved. The provision
is purely a police regulation within the competency of any munici-
pality possessed of the ordinary powers belonging to such bodies.

And it would be an extraordinary usurpation of the authority of a
municipality, if a Federal tribunal should undertake to supervise
such regulations. It may be a necessary measure of precaution in a
city composed largely of wooden buildings like San Francisco, that
occupations in which fires are constantly required should cease after

certain hours at night until the following morning; and of the
necessity of such regulations the municipal bodies are the exclusive
judges; at least any correction of their action in such matters can
come only from State legislation or State tribunals. The same
municipal authority which directs the cessation of labor must neces-
sarily prescribe the limits within which it shall be enforced, as it

does the limits in a city within which wooden buildings cannot be
constructed. There is no invidious discrimination against any one
within the prescribed limits by such regulations. There is none in

the regulation under consideration. The specification of the limits
within which the business cannot be carried on without the certifi-

cates of the health officer and board of fire wardens is merely a
designation of the portion of the city in which the precautionary
measures against fire and to secure proper drainage must bo taken
for the public health and safety. It is not legislation discrimi-
nating against any one. All persons engaged in the same business
within it are treated alike; are subject to the same restrictions and
are entitled to the same privileges under similar conditions.
The Fourteenth Amendment, in declaring that no State "shall
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deprive any person of life, liberty, or property without due process

of law, nor deny to any person within its jurisdiction the equal

protection of the laws," undoubtedly intended not only that there

should be no arbitrary deprivation of life or liberty, or arbitrary

spoliation of property, but that equal protection and security should

be given to all under like circumstances in tlie enjoyment of their

personal and civil rights; that all persons should be equally entitled

to pursue their happiness and acquire and enjoy property; that they

should have like access to the courts of the country for the protec-

tion of their persons and property, the prevention and redress of

wrongs, and the enforcement of contracts; that no impediment
should be interposed to the pursuits of any one except as apjilied

to the same pursuits by others under like circumstances; that no
greater burdens should be laid upon one than are laid upon others

in the same culling and conditinn, and that in the administration of

criminal justice no different or higher punishment should be imposed
upon one than such as is prescribed to all for like otfences. IJut

neither the amendment — broad and comprehensive as it is — nor

any other amendment was designed to interfere with the power of

the State, sometimes termed its police power, to prescribe regulations

to promote the health, peace, morals, education, and good order of

the people, and to legislate so as to increase the industries of the

State, develop its resources, and add to its wealth and prosperity.

From the very necessities of society, legislation of a special char-

acter, luiving these objects in view, must often be had in certain

districts, such as for draining marshes and irrigating arid plains.

Special burdens are often necessary for general benefits, — for

supplying water, jiroventing tires, lighting districts, cleaning streets,

opening i):irks, and many other objects. Kegnlations for these

purposes may press with more or less weight n})on one than upon
another, but they are designed, not to impose unequal or unneces-

sary restrictions upon any one, but to promote, with as little indi-

vidual inconvenience as possible, the general good. 'i'hough, in

many respects, necessarily sjx'cial in tlieir character, they do not

furnish just ground of complaint if they operate alike u])()n all

persons and property umler the same circumstances and conditions.

Class legislation, discriminating against some and favoring otliers,

is prohiliitefl; but legislation which, in carrying out a public pur-

pose, is limitetl in its a|>pli(ration, if within tlie sphere (if its opera-

tion it affects alike all persons similarly situated, is not within the

ainendiuent.

In the execution f)f admitted powers unnecessary ])roceedings are

often required which are cumbersome, dilatory, and expensive, yet,

if no discrimination against any one be made and no substantial right

Ik* impaired by thenj, they are not obnoxious to any Cf)nstit»itional

objection. The inconveniences arising in the administration of the

laws from this cause are matters eutirelv for the consideration of
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the State; they can be remedied only by the State. In the case

before us the provisions requiring certificates from the health officer

and the board of fire wardens may, in some instances, be unneces-

sary, and the changes to be made to meet the conditions prescribed

may be burdensome; but, as we have said, this is a matter for the

determination of the municipality in the execution of its police

powers, and not a violation of any substantial right of the

individual. Judgment affirmed.

HOLDEN V. HARDY.

109 United States, 366. 1898.

[Plaixtiff in error applied to the Supreme Court of the State of

Utah to be discharged by habeas corpus from the custody of defend-

ant as sheriff under conviction for violating a State statute, making

it a misdemeanor for any emplo^'er to employ working men in under-,

ground mines or in smelters, or other institutions for the reduction

or refining of ores or metals, for more than eight hours per day except

in cases of emergency where life or property is in imminent danger.

The validity of the statute was challenged upon the ground of alleged

violation of the Fourteenth Amendment to the Constitution of the

United States, in that it abridges the privileges or immunities of citi-

zens of the United States, deprives both the emplo3'er and the laborer

of property without due process of law, and denies to them the equal

protection of the laws. The application of the petitioner was denied

and he was remanded to the custody of the sheriff, whereupon he

sued out this writ of error assigning the unconstitutionality of the

law. The opinion discusses the general interpretation of the Four-

teenth Amendment in the light of the cases of Barbier v. Connoll}',

Soon Hing v. Crowley, Yick Wo v. Hopkins, Ex jmi'te Wall, Hurtado

V. California, Hayes v. Missouri, which have already been given, and
other cases of the same character, and then continues.]

INIr. Justice Brown delivered the opinion of the court.

The latest utterance of this court upon this subject is contained in

the case of Allgeyer v. Louisiana, 165 U. S. 578, 591, in which it was
held that an act of Louisiana which prohibited individuals within the

State from making contracts of insurance with corporations doing

business in New York, was a violation of the Fourteenth Amend-
ment. In delivering the opinion of the court, Mr. Justice Peckham
remarked :

*' In the privilege of ]Mirsuing an ordinary calling or trade,

and of acquiring, holding, and selling property, must be embraced the

right to make all proper contracts in relation thereto, and, although

it may be conceded that this right to contract in relation to persons
S9
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or property, or to do business within tlie jurisdiction of the State,

may be regulated and souietimes prohibited, when the contracts or

business conflict with the policy of the State as contained in its

statutes, yet the power does not and cannot extend to prohibiting a

citizen from making contracts of the nature involved in this case out-

side of the limits and jurisdiction of the State, and which are also to

be performed outside of such jurisdiction."'

This right of contract, however, is itself subject to certain limita-

tions which the State may lawfully impose in the exercise of its police

powers. While this power is inherent in all governments, it has

doubtless been greatly expanded in its application during the past

century, owing to an enormous increase in the number of occupations

which are dangerous, or so far detrimental to the health of employees

as to demand special precautions for their well-being and protection,

or the safety of adjacent i)roperty. While this court has held, nota-

bly in the cases Davidson v. New Orleans, 96 U. S. 97, and Yick Wo
V. Hopkins, 118 U. S. 356, that the police power cannot be put for-

ward as an excuse for oppressive and unjust legislation, it may be

lawfully resorted to for the purpose of preserving tlie public health,

safety, or morals, or the abatement of public nuisances, and a large

discretion " is necessarily vested in the legislature to determine not

only what the interests of the public require, but what measures are

necessary for the protection of such interests." Lawton ik Steele, 152

U. S. 133, 130.

The extent and limitations upon this power are admirably stated

by Chief Justice Shaw in the following extract from his opinion in

Commonwealth v. Alger, 7 Cush. 53, 84: —
*• We tliink it is a settled principle, growing out of tlie nature of well-

ordered civil society, that every holder of property, however absolute

and unqualified may be his title, holds it under the iiiqilied liability

that its use may be so regulated that it shall not be injurious to the

equal enjoyment of others having an equal right to the enjoyment of

tlieir property, nor injuricnis to the rights of the community. All

property in this Commonwealth, as well that in the interior as that

bordering on tide waters, is derived directly or indirectly from the

government, and held subject to those general regulations which are

necessary to the conunon good and general welfare. Rights of prop-

erty, like all other social and conventional rights, are subject to sueli

reasonable limitations in their enjoyment as shall prevent them from

being injurious, :ind to such reasonable restraints and regulations

established by law as the legislature, under the governing and

controlling power vested in them by the Constitution, may tliiiik

necessary and expedient."

Thi.s power legitimattily exercised, can mitlier l)e limited by con-

tract nor bartered away by legislation.

While this power is necessarily iulierent iu every form of govern-

ment, it was, prior to the adoiition of tin; Constitution, Itut sparingly



SECT. IV. C] HOLDEN V. HAKDY. 931

used ill this country. As we were tlien ;iliiio.st purely an agricultural

people, the occasion for any^special protection of a particular class

did not exist. Certain profitable employments, such as lotteries and
the sale of intoxicating liquors, which were then considered to be

legitimate, have since fallen under tlie ban of public opinion, and are

now either altogether proliibited, or made subject to stringent police

regulations. The power to do this has been repeatedly affirmed hy

this court. Stone v. Mississippi, 101 U. S. 814; Douglas v. Kentucky,

168 U. S. 488 ; Giozza v. Tiernan, 148 U. S. 657; Kidd v. Pearson,

128 U. S. 1; Crowley v. Christensen, 137 U. S. 86.

[Various State statutes rehiting to the regulation of the business

of mining, and decisions thereunder, are referred to.]

But if it be within the power of a legislature to adopt such means
for the protection of the lives of its citizens, it is difficult to see why
precautions may not also be adopted for the protection of their health

and morals. It is as much for the interest of the State that the pub-

lic health should be preserved as that life should be made secure.

With this end in view quarantine laws have been enacted in most if

not all of the States ; insane asylums, public hospitals, and institu-

tions for the care and education of the blind established, and special

measures taken for the exclusion of infected cattle, rags, and decayed
fruit. In other States laws have been enacted limiting the hours

during which women and children shall be employed in factories
;

and while their constitutionality, at least as applied to women, has

been doubted in some of the States, they have been generally upheld.

Thus, in the case of Commonwealth v. Hamilton Manufacturing Co.,

120 Mass. 383, it was held that a statute prohibiting the employment
of all persons under the age of eighteen, and of all women laboring

in any manufacturing establishment more than sixty hours per week,

violates no contract of the Commonwealth implied in the granting of

a charter to a manufacturing company nor any right reserved under
the Constitution to any individual citizen, and may be maintained as

a health or police regulation.

Upon the principles above stated, we think the act in question may
be sustained as a valid exercise of the police power of the State. The
enactment does not profess to limit the hours of all workmen, but

merely those who are employed in underground mines, or in the

smelting, reduction, or refining of ores or metals. These employ-

ments, when too long pursued, the legislature has judged to be detri-

mental to the health of the employees, and, so long as there are

reasonable grounds for believing that this is so, its decision upon this

siibject cannot be reviewed by the Federal courts.

While the general experience of mankind may justify us in believ-

ing that men may engage in ordinary employments more than eight

hours per day without injur}^ to their health, it does not follow that

labor for the same length of time is innocuous when carried on be-

neath the surface of the earth, where the operative is deprived of
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fresh air and sunlight, and is frequently subjected to foul atmosphere

and a very high temperature, or to the influence of noxious gases,

generated by the processes of refining or smelting.

"We are of opinion that the act in question was a valid exercise of

the police power of the State, and the judgments of the Supreme
Court of Utah are, therefore, Affinned}

^ Mr. Justice Brewer and Mr. Justice Peckiiam di.s.<5onted.

In People v. Havkok, Wi N. V. 195 (1890), the validity of a statute rcgiilatin<f

barhering on Sunday, and pru\ idiiit;; tliat any |)er.<oii who engages in tliat business on

that day sliall be guilty of a misdemeanor, witli tiie excejitiun tiiat iu tiie city of New
York and tlie village of Saratoga Springs barber shops may be ke])t open, aud the

work of a l)a.rlier may be performed therein, until one o'clock of the afternoon of Sun-

day, was questioned on the ground that it was iu violation of the provisions (jf the

State constitutiou of New York, that " No person shall be deprived of life, liberty, or

property uitiniut due process of law,' and also the provisions of the Fourteenth

Amendment nf the Constitution of the United States and the court held the statute

to be constitutional. Vann, J., delivering the opinion of the court (Okay, Baktlett,
aud Maigiit, JJ., dis.senting), used this language :

—
" It is to the interest of tlie State to have strong, robust, healthy citizens, capable

of 8elf-suj>port, of liearing arms, and of adding to the resources of the country. Laws
to effect this |)urj)ose, by pnjtecting the citizen from overwork and reijuiriiig a general

day of rest to restore his strength and ])reserve his health, have au obvinus connection

with the public welfare. Independent of any question relating to morals or religion,

the physical welfare of the citizen is a subject of such i)rimarv importance to the

State, and has such a direct relation to the general good, as to make laws tending to

promote tiiat object proper under the police power, and hence valid under the Consti-

tution, which 'presupposes its existence, aud is to be construed with reference to that

fact.' Village of Carthage v. Frederick, 122 N. Y. 2G8, 273.

" The statute under discussion tends to effect this result, because it re(|uires persons

engagi-il in a kind of business that takes many hours each ilay, to refrain from carry-

ing it on during one ilay in seven. This affords nn ojiportunity, recurring at regular in-

tervals, for rest, needed i)oth iiy the cni|doyer and the employed, and the latter, at least,

may not have the power to observe a ilay of rest without the aiil of legislation. As
Mr 'I'iedeman says in his work on Police Powers :

' If the law did not interfere, the

feverisii, intense desire to acfpiire wealth. . . . inciting a relentless rivalry nnil com-

petition, would ultimately j)revent not only the wage-earners, but likewise the caj)ital-

ists and employers themselves, from yielding to the warnings of Nature and obeying

the instinct of scdf-pre.servation by resting jieriodically from labor.' Tiedeman's Lim.

Police Powers, 181. As barbers generally work more hours each d.ay than most men,

the legislature may well have concluded that legislation was necessary for the j)ro-

tection of their health.

" We think th.it this statute was intended and is ailapted to promote the public

health, and therci)y to serve a pui)lic purpose of the utmost importance by jiromoiingihe

obwrvancc of Sunday as a <l;iy of rest. It fnllow.s, therefore, that it does not go be-

yond the limits of legislative power by dejiriving any tme of liiieriy nr pn>perty within

the meaning of the Constitution.

" The le.'irned counsel for th«> ilefendant, however, criticises the act in ()nestion as

claitH legisl itioti, and claims that it is invalid under the FourteiMilh Anien<lment to

the CouHtitntirm of the I'nited Slates, becmiKc- it denies to barliers who do not reside

in New York or Saratoga the e(|unl protection of the laws. That amendment does

not r< laU', to territorial arrang<'nuMits made for different portions of a State, nor to

legixlation which, in carrying out a public piirpoHo, is limited in its operation, but

within the sphere of iln r)peration affects alike ,ill persons similarly situated. Mis-

iMjuri V. Lowiit, 101 U. S. 22, 30; Harbier r. Connolly, ll.T V. S, 27, .31. It was not
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designed to iuterfcre with the exercise of the police j)0\ver by tlie State for the protec-

tion of health, or uic preservation of morals. Towell v. reuusylvania, 127 U. S. 678,

683. The statute treats all barbers alike within the same localities, for none can work

on Sunday outside of >;ew York and Saratoj^a, but all may work in those places until

a certain liour. All are, therefore, treated alike under like circumstances and condi-

tions, l)oth iu the privileges conferred and in the liabilities imposed. Hayes i;. Mis-

souri, 120 U. S. 68. As was said l)y the learned Appellate Division iu deciding this

case : ' If the legislature has power to regulate the observance aud prevent tiie dese-

cration of the Sabbath, it has the power to say what acts in the different localities of

the State it is necessary to prohibit to accomplish this purpose, it is quite conceiva-

ble that an act in one locality, thickly settled, should be prohibited, which in s])ar.sely

settled districts of the State could be allowed, and for this reason an act might be ob-

jectionable iu one district, but not in another. All of these regulations have iu view

the proper observance of the day, and are within the discretion of the legislature.'

" We tliink that the statute violates no provision of either the Federal or State

constitution, and that the judgment appealed from shouhl, therefore, be athnned."

Iu Ex PARTE Jextzscii, 112 Cal. 468 (1896), a statute containing special regula-

tions as to the business of barliering, was held unconstitutional under tlie State con-

stitution of California, which contains provisions against granting special privileges

aud immunities, and passing local or special laws. Henshavv, J., delivering the opin-

ion of tiie court, used this language :
—

"A man's constitutional liberty means more than his personal freedom. It means,

with manv other rights, his riglit freely to labor, and to own the fruits of his toil.^ It

is a curious law for the protection of labor which punishes the laborer for working.

Yet that is precisely wliat tiiis law does. The laboring barber, engaged in a most

respectable, useful, and cleanly pursuit, is singled out from the thousands of his fellows

in other employments, and told that, willy nilly, he shall not work upon holidays and

Sundays after" twelve o'clock, noon. His wishes, tastes, or necessities are not con-

sulted. If he labors, he is a criminal. Such protection to labor carried a little further

wouM send him from tiie jail to the poorhouse.

" How comes it that the legislative eye was so keen to discern the needs of the

oppressed barber, and yet was blind to his toiling brethren in other vocations 1 Steam-

car and stroet-car operatives labor through long aud weary Sunday hours; so do mill

and factorv hands. There is no Sunday period of rest and no protection for the over-

worked employees of our daily papers. Do these not need rest and protection "? The

bare suggestion of these considerations shows the injustice and inequality of this law.

" In brief, whether or not a general law to promote rest from labor iu all business

vocations may be upheld as within the due exerci.se of the police power, as imposing

for its welfare a needed period of repose upon the whole community, a law such as

tiiis certainly cannot. A law is not always general because it operates upon all within

a class. There must be back of that a substantial reason why it is made to operate

oulv upon a (dass, and not generally upon all."

In Ritchie f. State, 155 111. 98 (1895), a State statute was considered which regu-

lated the manufacture of clothing, and made it a crime to employ a female in any fac-

tory or workshop in tliat business more than eight hours in any one day, or forty-eight

hours in any one week. It was contended that the statute was a violation of the pro-

visions in the State constituti(m and in the Fourteenth Amendment to the Federal

Constitution, that no person shall be deprived of life, liberty, or property without due

process of law, in that it infringed the right to contract. Mu. Justice MAORfDER,
delivering the opinion of the court, uscil this language :

—
"A numiier of cases have arisen within recent years in wliicli the courts have had

occasion to consider this provision, or one similar to it. ami its meaning has been quite

clearlv defined. The privilege of contracting is both a liberty and property right.

Frorer v. The People, 141 111. 171. Liberty includes the right to acquire property,

and that means an<l includes the right to make and enforce contracts. The State u.

Loomis, 115 Mo. "07. The right to use, buy, and sell property, and contract in

respect thereto, is protected by the Con.stitution. Labor is property, and the laborer

has the same right to sell his labor, and to contract with reference thereto, as has any
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DEXT V. WEST VIKGINIA.

12a United States, 114. 1889.

[Plaixtiff in error was convicted in a West Virginia court for

violation of a statute rec^uiring every practitioner of medicine in the

State to obtain a certiticate from the State board of health that he

is a graduate of a reputable medical college in the school of medi-

cine to which he belongs, or that he has practised medicine in the

other property owner. In this country the legislature has no power to prevent per-

sons who are suijiirig from making their own contnu-ts, nor can it iiiterfi-re with the

freedom of contract between the workman and the employer. The right to labor or

employ labor, and make contracts in respect tliereto, upon sucii terms as may be agreed

between tiie parties, is included in the coiislitutiunal guaranty al)ove (juoted. .State

V. Goodwill. 33 W. Va. 179; Godcharles v. Wigeman, 113 Pa. St. 431; Hraceville

Coal Co. V. The People, 147 111. 6G. Tiie protection of property is one of tlie ol)jects

for wliich free governments are instituted among men. Const, of 111. art. 2, sec. 1.

The rigiit to acquire, possess, and protect projjerty includes the right to make rea.sou-

able contracts. Commonweaitii r. Perry, 135 M;u<s. 117. And wlien an owner is

dejirived of one of the attributes of projierty, like the riglit to make contracts, he is

deprived of his j)roperty witiiin the meaning of the Constitution. Matter of A))plica-

tiou of Jacobs, 98 N. Y. 98. Tlie fumhimental rights of Knglishmen, brouglit to this

country by its original settlers, and wrested from time to time in the progress of his-

tory from the .soverei;;ns of the Knglish nation, have been reduced by lilackstoue to

three jirincipal or primary articles : 'the right of personal security, tiie right of j)er-

Boual liberty, and the right of private pro])erty.' 1 IJlack. Com., marg. page l:i9. The

right to contract is tlie ordy way by which a |)crson can riglitfiUly aii|uire property

by his own lul)or. 'Of all the rights of persons, it is the most esst-utial to human hap-

piness.' Leep v. St. L., I. M. & S. Hy. Co., 58 Ark 407.

"This right to contract, which is thus include<l in tiie fundamental rights of lil)Prty

and property, cannot be taken away ' without due process of law.' The words, ' due

process of law.' have been held to be synonymous with the words, * law of the laud.'

The State r. Ixiomis. sn/ini : Froror 1: The I'eople, suimi. Hlackstonc .says: "rho

third abs<dnte right, inherent in every Knglishman. is that ..f prcperly, which consi.xts

in the free use, enjoyment, .and disposal of all his ac.|uisitions, witliout any control

or diminntion, save onlv bv the laws of the land.' 1 Ulack. Cm., p. 138; Ar i>arti-

.Jacobs, 98 N. Y. 98. The 'law of tiie land ' is 'general i)uldic law binding ujioii all

the members of the community, under all <-ircumstances, and not partial or private

laws, affecting the rights of priv.ite individuals or diusses of individuals.' Millctt r.

The I'poplc, 117 III. 294. Tin- ' law of tin- land ' is the ojipositc of ' arbitrary, unecjual,

ami partial legisl.ition.' The State .• I-oomis, sunra. The legislature has no right

to deprive one cla-xs of persons <if privileges alhiwed to other jiersons under like con-

ditions. The man who is forbidden to ac(|nire and enjoy property in the same manner

in which tiie rest of the community is permitted to iic.|nirn ami enjoy it, is deprived of

liberty in particulars of primary importance to his pursuit of happiness. If one in.m

is ileiiied the right to contni-t as he has hitlierto done under the law. and as others

are still nllr)wed to do by the law, he is deprived of IkiIIi liberty and property to the

extent to which he is thus d<-prived of such ri^lit. In line with these principles, it

has been lield that it is not competent, under the ronstiiuiion, for llii" legislature to

single ont owners and emfdoyern of a parlicubir class, and provide that they shall bear

burdens not impos/Ml on other owm-rs of pro|K>rty or employers of labor, ami jiroiiibit

them from making contracts which ritlu-r owners or em|)loyers are permitted to imike.

Millett. e. The People, lU/JM ,• Krorer r. The I'eoplr, .v,(/-r.j; Kamsey f. The I'euplo,

xri 111 3M0."'
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State continuously for a period of ten years prior to the 8th day of

March, 1881, or tliat he has been found upon examination by the

board to be qualified to practise medicine in all its departments.

It appeared that defendant had been practising medicine prior to

the passage of tlie statute, but not for the period of ten years, which

under tlie statute would have entitled him to a license to practise,

and he claimed that the statute was as to him unconstitutional and

void as interfering with his vested right to practise medicine. On
appeal to the Supreme Court of Appeals of the State the judgment

was affirmed, and the case is brought here by writ of error.]

Mr. Justice Field, after stating the facts, delivered the opinion

of the court.

It is undoubtedly the right of every citizen of the United States

to follow any lawful calling, business, or profession he may choose,

subject only to such restrictions as are imposed upon all persons of

like age, sex, and condition. This right may in many respects be

considered as a distinguishing feature of our republican institutions.

Here all vocations are open to every one on like conditions. All

may be pursued as sources of livelihood, some requiring years of

study and great learning for their successful prosecution. The inter-

est, or, as it is sometimes termed, the "estate" acquired in tliem,

—

that is, the right to continue their prosecution, — is often of great

value to the possessors, and cannot be arbitrarily taken from them,

any more than their real or personal property can be thus taken.

But there is no arbitrary deprivation of such riglit where its exercise

is not permitted because of a failure to comply with conditions

imposed by the State for the protection of society. The power of

the State to provide for the general welfare of its people authorizes

it to prescribe all such regulations as, in its judgment, will secure or

tend to secure them against the consequences of ignorance and inca-

pacity as well as of deception and fraud. As one means to this

end it has been the practice of different States, from time imme-

morial, to exact in many pursuits a certain degree of skill and learn-

ing upon which the community may confidently rely, their possession

being generally ascertained upon an examination of parties by com-

petent persons, or inferred from a certificate to them in the form of

a diploma or license from an institution established for instruction

on the subjects, scientific and otherwise, with which such pursuits

have to deal. The nature and extent of the qualifications required

must depend primarily upon the judgment of the State as to their

necessity. If they are appropriate to the calling or profession, and

attainable by reasonable study or application, no objection to their

validity can be raised because of their stringency or difficulty. It

is only when they have no relation to such calling or profession, or

are unattainable by such reasonable study and application, that they

can operate to deprive one of his right to pursue a lawful vocation.
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Few professions require more careful preparation by one who

seeks to enter it than that of medicine. It has to deal with all

those subtle and mysterious influences upon which health and life

depend, and requires not only a knowledge of the prt»i)erties of

vegetable and mineral sustanceS, but of the human body in all its

complicated parts, and their relation to each other, as well as their

influence upon the mind. The physician must be able to detect

readily the presence of disease, and prescribe api)ropriate remedies

for its removal. Every one may have occasion to consult him, but

comparatively few can judge of the qualifications of learning and

skill which he possesses. Reliance must be placed upon the assur-

ance given by his license, issued by an authority comjietent to judge

in that respect, that he possesses the recjuisite qualilications. Due

consideration, therefore, for the protection of society may well in-

duce the State to exclude from practice those who have not such

a license, or who are found upon examination not to be fully quali-

fied. The same reasons which control in imjjosing conditions, upon

compliance with which the physician is allowed to practise in the

first instance, may call for further conditions as new modes of

treating disease are discovered, or a more thorough acquaintance is

obtained of the remedial properties of vegetable and mineral sub-

stances, or a more accurate knowledge is acrjuired of the hunum

system and of the agencies by which it is affected. It would not

be deemed a matter for serious discussion that a knowledge of the

new acquisitions of the profession, as it from time to time advances

in its attainments for the relief of the sick and suttering, shouhl

be required for continuance in its practice, but for the earnestness

with which the jdaintilf in error insists that, by being compelled to

obtain the certificate required, and i)revented from continuing in

his practice without it, he is deprived of his right and estate in his

profession without due process of law. ^^'e perceive nothing in the

statute which indicates an intention of the legislature to dejjrive

one of any of his rights. No one has a right to i)raetise medicine

without having tlie necessary qualifications of learning and skill;

and tiie statute only requires that whoever assumes, by otTering to

tlie community his services as a physician, that he possesses sueli

learning and skill shall present evidence of it by a certificate or

license from a Ixjdy designated by the State as competent to judge

of his qualifications.

As we have .said on more than one occasion, it may be (lillicult. if

not impossible, to give to tiie t(!nns "due ju-ocess of law " a defini-

tion which will embrace; every perniissibh; exertion of jxjwer alTeet-

ing |»rivat<' rights and exclude sueli as are forljidden. They com to

us from the law of Kngland, \'v<>in wliieli country our jiirisiirudence

is to a great extent derived, and their re(|uirenient was there dc-

Higned to secure the sulqeet against the arbitrary action of the crown

and place hini under the protection of the law. Th'-y were demied
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to be equivalent to "the law of the land." In this country, the
requirement is intended to liave a similar effect against legislative

power, that is, to secure the citizen against any arbitrary depriva-

tion of his rights, whether relating to his life, his liberty, or his

property. Legislation must necessarily vary with the different

objects upon which it is designed to operate. It is sufficient, for

the purposes of this case, to say that legislation is not open to the
charge of depriving one of his rights without due process of law, if

it be general in its operation upon the subjects to which it relates,

and is enforceable in the usual modes established in the administra-
tion of government with respect to kindred matters: that is by
process or proceedings adapted to the nature of the case. The great
purpose of the requirement is to exclude everything that is arbitrary
and capricious in legislation affecting the rights of the citizen. As
said by tliis court in Yick Wo v. Hopkins, speaking by Mr. Justice
INIatthews

:
" When we consider the nature and the theory of our

institutions of government, the principles ui)on which they are sup-
posed to rest, and review the history of their development, we are
constrained to conclude that they do not mean to leave room for
the play and action of purely personal and arbitrary power." 118
U. S. 356, 3G9. See, also, Pennoyer v. Neff, 95 U. S. 711, 733;
Davidson v. New Orleans, 96 U. S. 97, 104, 107; Hurtado if. Cali-
fornia, 110 U. S. 516; Missouri Pacific Railway Co. r. Humes, 115
U. S. 512, 519.

There is nothing of an arbitrary character in the provisions of the
statute in question; it applies to all physicians, except those who
may be called for a special case from another State; it imposes no
conditions which cannot be readily met; and it is made enforceable
in the mode usual in kindred matters, that is, by regular proceed-
ings adapted to the case. It authorizes an examination of the appli-
cant by the board of health as to his qualifications when he has no
evidence of them in the diploma of a reputable medical college in
the school of medicine to whicli he belongs, or has not practised in
the State a designated period before March, 1881. If, in tlie pro-
ceedings under the statute, there should be any unfair or unjust
action on the part of the board in refusing him a certificate, we
doubt not that a remedy would be iound in the courts of the State.
But no such imputation can be made, for the plaintiff in error did
not submit himself to the examination of the board after it had
decided that the diploma lie presented was insufficient.

[The court discusses at length the case of IJx parte Garland,
5«/;m, p. 576, for the purpose of distinguishing this case. The judg-
ment is affirmed.]
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MUGLER V. KANSAS.

lL*3 United States, G23. 1887.

[Plaintiff in error was prosecuted under a statute of Kansas
passed in 18^1 to carry into effect the section of the constitution of

the State adopted in 1880 prohibiting the manufacture and sale of

intoxicating liquors except for medicinal, scientitic, and mechan-

ical purposes. By the statute the manufacture or sale, except for

the specitied purposes, was made a misdemeanor, and it was further

provided that no one should sell for either of the excepted purposes

without having procured a druggist's permit tlierefor, the condi-

tions upon which such permit might be granted being prescribed.

Mugler was charged with manufacturing and also selling without

such permit, and being convicted, he appealed to the Supreme Court

of Kansas, where the convictii>n was athrmed, and thereupon sued

out this writ of error.]

Mk. Justice Haulan delivered tlie opinion of tin- court.

The facts necessary to a clear understanding of the questions,

common to these cases, are the following: Mugler and Ziebold &
Hagelin were engaged in manufacturing beer at their respective

establishments (constructed specially for that purpose) for several

years prior to the adoption of the constitutional amendment of

1880. They continued in such business in defiance of the statute

of 1881, and without having the required permit. Nor did Mugler

liave a license or permit to sell beer. The single sale of wliicli he

was found guilty occurred in the State, and after May 1, 1881, tliat

is, after the act of February 19, 1881, took eifect, and was of beer

manufactured before its passiige.

The buildings and machiuery constituting these breweries are of

little value if not used for the ])nrpose of luanufacturing beer; that

is to say, if tlie statutes are enforced against the defendants the

value of their property will be very materially diminislied.

The general question in <':ich case is, wlu'ther the foregoing stat-

utes of Kansas are in conflict with that clause of the Fourteenth

Amendment wliicli provi<h's tliat "no State shall make or enforce

any law which shall abridge the jirivileges or immunities of citi-

zens of the United States; n<»r shall any State de])rive any person

of life, lil)erty, or property, without ilue jjrocess of law."

That legislation by a State })rohibiting the manularture within

her liiiiifs of intoxicating li(piors, to \h'. tliere sold or Ij.irtcrcd for

general u.se as a beverage, does not necessarily infringe any riglit.

privilege, or immunity secured by tlie ( '(institution «if the United

States, is made clear by tli** decisions of this e( iirt. niidered before

and since tlie a<loption of the Fourteenth Amendment ; to some of
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wliich, in view of questions to be jiresently considered, it will be

well to refer.

In the License Cases, 5 How. 504, the question was, wliether

certain statutes of Massachusetts, Ivhode Island, and New Hamp-
shire, relating to tlie sale of spirituous liquors, were repugnant to

the Constitution of the United States. In determining that ques-

tion, it became necessary to inquire whether there was any conflict

between the exercise by Congress of its power to regulate commerce

with foreign countries, or among the several States, and the exercise

by a State of what are called police powers. Although the members
of the court did not fully agree as to the grounds upon which the

decision should be placed, they were unanimous in holding that

the statutes then under examination were not inconsistent with the

Constitution of the United States, or with any act of Congress.

Chief Justice Taney said: "If any State deems the retail and inter-

nal traffic in ardent spirits injurious to its citizens, and calculated

to produce idleness, vice, or debauchery, I see nothing in the Con-

stitution of the United States to prevent it from regulating and

restraining the traffic, or from prohibiting it altogether, if it thinks

proper." (p. 577.) JVIr. Justice iNIcLean, among other things,

said: "A State regulates its domestic commerce, contracts, the

transmission of estates, real and personal, and acts upon all inter-

nal matters which relate to its moral and political welfare. Over
these subjects the Federal government has no power. . . . The
acknowledged police power of a State extends often to the destruc-

tion of property. A nuisance may be abated. Everything prejudi-

cial to the health or morals of a city may be removed." (pp. 588,

589.) Mr. Justice Woodbury observed: "How can they [the States]

be sovereign within their respective spheres, without power to regu-

late all their internal commerce, as well as police, and direct how,

when, and where it shall be conducted in articles intimately con-

nected either with public morals, or ])ublic safety, or the public

prosperity?" (p. 628.) Mr. Justice Grier, in still more emphatic

language, said :
" The true question presented by these cases, and

one which I am not disposed to evade, is whether the States have a

right to prohibit the sale and consumption of an article of commerce
which they believe to be pernicious in its effects, and the cause of

disease, pauperism, and crime. . . . Without attempting to define

what are the peculiar subjects or limits of this power, it may safely

be affirmed that every law for the restraint and punishment of

crime, for the preservation of tlie public peace, health, and morals,

must come within this category. ... It is not necessary, for the

sake of justifying the State legislation now under consideration, to

array the appalling statistics of misery, pauperism, and crime,

which have their origin in tlie use or abuse of ardent spirits. The
police power, which is exclusively in the States, is alone competent

to the correction of these great evils, and all measures of restraint
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or prohibition necessary to effect the imrpose are within the scope

of that authority." (pp. G31, 032.)

In Bartemeyer v. Iowa, 18 Wall. 120, it was said that prior to

the adoption of the Fourteenth Amendment State enactments regu-

lating or prohibiting tlie truthc in intoxicating liquors raised no

question under the Constitution of the United States; and that

such legislation was left to the discretion of the respective States,

subject to no other limitations than those imposed by their own
constitutions, or by the general principles supposed to limit all

legislative power. Referring to the contention that the right to sell

intoxicating liquors was secured by the Fourteenth Amendment,

the court said that "so far as such a right exists, it is not one of

the riglits growing out of citizenship of the United States." In

Beer Co. r. Massachusetts, 97 U. S. 25, 33, it was said that, "as a

measure of police regulation, looking to the preservation of public

morals, a State law prohibiting the manufacture and sale of intoxi-

cating liquors is not repugnant to any clause of the Constitution of

the United States." Finally, in Foster v. Kansas, 112 U. S. 201,

2UG, the court said that the question as to the ccnstitutional power

of a State to prohibit the manufacture and sale of intoxicating

liquors was no longer an open one in this court. These cases rest

upon the acknowledged right of the States of the Union to control

their purely internal alfairs, and, in so doing, to j)rotect the

health, morals, and safety of their people by regulations that do

not interfere with the execution of the powers of the general gov-

ernment, or violate rights secured by tlie Constitution of the United

States. The power to establish such regulations, as was said in

Gibbons v. Ogden, 9 Wheat. 1, 203, reaches everything witliin the

territory of a State not surrendered to the national government.

It is, however, contended, that although the State may prohibit

the manufacture of intoxicating liquors for sale or barter within

her limits, for general use as a beverage, "no convention or legisla-

ture has the right, under our form of government, to ])rohil»it any

citizen from manufacturing for his own use, or for exj)ort, or storage,

any article of food or drink not endangering or affecting the rights

of others." The argument made in support of the first branch of this

jM-oposition, l>riefly stated, is, tliat in the implied compact between

the State and tlie citizen certain rights are reserved by the latter,

wiiich an^ guaranteed by the constitutional prijvision protecting per-

sons against being deprived of life, liberty, or proj)erty, without

duo i)n)ce.ss of law, and with which the State; cannot interfcire; that

among those; riglits is that of manufacturing for one's use either

food or drink; and that while, according to the doctrines of the

Commune, the State may control tin- tastes, aj)j)etites, haltits, dress,

food, and drink of the people, our system of government, based

U|)f)n the individuality and intelligence of the citizen, does not

claim tf» control him, except as to his conduct to others, leaving him

the sole judge as to all tliat only alTects himself.
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It will be observed that the proposition, and the argument made
in support of it, equally concede that the right to manufacture
drink for one's personal use is subject to the condition that such
manufacture does not endanger or aifect the rights of others. If

such manufacture does prejudicially aifect the rights and interests

of the community, it follows, from the very premises stated, that

society has the power to protect itself, by legislation, against the

injurious consequences of that business. As was said in Munn v.

Illinois, 94 U. S. 11.3, 124, while power does not exist with the

whole people to control rights that are purely and exclusively

private, government may require "each citizen to so conduct him-
self, and so use his own property, as not unnecessarily to injure

another."

But by whom, or by what authority, is it to be determined whether
the manufacture of particular articles of drink, either for general

use or for the personal use of the maker, will injuriously affect the
public? Power to determine such questions, so as to bind all, must
exist somewhere; else society will be at the mercy of the few, who,
regarding only their own appetites or passions, may be willing to

imperil the peace and security of the many, provided only they are

permitted to do as they please. Under our system that power is^

lodged with the legislative branch of the government. It belongs
to that department to exert what are known as the police powers of

the State, and to determine, primarily, what measures are appro-
priate or needful for the protection of the public morals, tlie public

health, or the public safety.

It does not at all follow that every statute enacted ostensibly for

the promotion of these ends is to be accepted as a legitimate exer-

tion of the police powers of the State. There are, of necessity,

limits beyond which legislation cannot rightfully go. AA'hile every
possible presumption is to be indulged in favor of the validity of a
statute (Sinking Fund Cases, 99 U. S. 700, 71S), the courts must
obey the Constitution rather than the law-making department of

government, and must, upon their own responsibility, determine
whether, in any particular case, these limits have been passed.

"To what purpose," it was said in Marbury v. Madison, 1 Cranch,

137, 176, "are powers limited, and to what purpose is that limita-

tion committed to writing, if these limits may, at any time, be
passed by those intended to be restrained ? The distinction be-

tween a government with limited and unlimited powers is abolished,

if those limits do not confine the persons on whom they are imposed,
and if acts prohibited and acts allowed are of equal obligation."

The courts are not bound by mere forms, nor are they to be misled
by mere pretences. They are at liberty— indeed, are under a solemn
duty— to look at the substance of things, whenever they enter upon
the inquiry whether the legislature has transcended the limits of

its authority. If, therefore, a statute purporting to have been
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enacted to protect the public health, the publii-. morals, or the public

safetv, has no real or substantial relation to those objects, or is a

palpable invasion of rights secured by the fundamental law, it is

the duty of the courts to so adjudge, and thereby give effect to the

Constitution.

Keeping in view these 'princij)les, as governing the relations of

the judicial and legislative departments of government with each

other, it is difficult to perceive any ground for the judiciary to

declare that the prohibition by Kansas of the manufacture or sale,

within her limits, of intoxicating liquors for general use there as a

beverage, is not fairly adapted to the end of protecting the com-

munity against the evils which confessedly result from the excessive

use of ardent spirits. There is no justilication for holding that the

State, under the guise merely of police regulations, is here aiming

to deprive the citizen of his constitutional rights; for we cannot

shut out of view the fact, within the knowledge of all, that the public

health, the public morals, and the public safety may be endangered

by the general use of intoxicating drinks; nor the fact, established

by statistics accessible to every one, that the idleness, disorder,

pauperism, and crime existing in the country are, in some degree at

least, traceable to this evil. If, therefore, a State deems the abso-

lute prohibition of the manufacture and sale, within her limits, of

intoxicating li(iuors for other than medical, scientific, and manufactur-

ing puri)Oses, to be necessary to the peace and security of society,

the courts cannot, without usurping legislative functions, override

the will of the people as thus expressed by their chosen represent-

atives. They have nothing to do with the mere policy of legisl i-

tion. Indeed, it is a fundamental principle in our institutions,

indispensable to the preservation of public liberty, that one of the

separate departments of government shall not usurp powers com-

mitted by the Constitution to another department. And so, if, in

the judgment of tlie legislature, the manufacture of intoxicating

lifiuors for the maker's own use, as a beverage, would tend to

cripple, if it did not defeat, the efforts to guard the community

against the evils attending the excessive use of such liquors, it is

not for the courts, upon their views as to what is best and safest

for the community, to disregard the legislative detcrniimition of

that question. So far from such a regulation having no relation

to the general end sought to be accomplished, the entire scln'ine of

prohibition, as embodied in the constitution and laws of Kansas,

might fail, if the right of each citizen to manufacture intoxicating

lirjuors for liis own use as a beverage were recognized. Such a right

does not inhere iti citizenship. Nor can it be said that government

interferes with or impairs any one's constitutional rights of liberty

or of property, when it determines that tlip manufacture and sale

of intoxicating drinks, for gnneral or individual use, as a beverage,

are, or may become, hurtful to society, and constitute, therefore,
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a business in wliicli no one may lawfully engage. Those rights are

best secured, in our governniect, by the observance, upon the part

of all, of such regulations as are establislied by couijjetent authority

to promote the common good. No one may rightfully do that which
the law-making power, upon reasonable gi-ounds, declares to be

prejudicial to the general welfare.

This conclusion is unavoidable, unless the Fourteenth Amend-
ment of the Constitution takes from the States of the Union thf)se

powers of police that were reserved at the time the original (Consti-

tution was adopted. But this court has declared, upon full consid-

eration, in Barbier v. Connolly, 113 U. S. 27, 31, that the Fourteenth
Amendment had no such effect. After observing, among other

things, that that amendment forbade the arbitrary deprivation of

life or liberty, and the arbitrary spoliation of property, and secured

equal protection to all under like circumstances, in respect as well

to their personal and civil rights as to their acquisition and enjo^/-

ment of property, the court said: "But neither the amendment, —
broad and comprehensive as it is, — nor any other amendment, was
designed to interfere with the power of the State, sometimes termed
its 'police power,' to prescribe regulations to promote the health,

peace, morals, education, and good order of the people, and to

legislate so as to increase the industries of the State, develojj its

resources, and add to its wealth and prosperity."

Undoubtedly the State, when providing, by legislation, for the

protection of the public health, the public morals, or the public

safety, is subject to the paramount authority of the Constitution of

the United States, and may not violate rights secured or guai'anteed

by that instrument, or interfere with the execution of the powers
confided to the general government. Henderson v. Mayor of New
York, 92 U. S. 259; Railroad Co. v. Husen, 95 U. S. 465; New
Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650; Walling v.

Michigan, 116 U. S. 446; Yick Wo v. Hopkins, 118 U. S. 356;
Morgan's Steamship Co. v. Louisiana Board of Health, 118 IT. S.

455.

Upon this ground — if we do not misapprehend the position of
defendants— it is contended that, as the primary and principal use
of beer is as a beverage; as their respective breweries were erected
when it was lawful to engage in the manufacture of beer for every
purpose; as such establishments will become of no value as property,
or, at least, will be materially diminished in value, if not employed
m the manufacture of beer for every purpose; the prohibition upon
their being so employed is, in effect, a taking of property for public
use without compensation, and depriving the citizen of his property
without due process of law. In other words, although the State, in
the exercise of her police powers, may lawfully prohibit the manu-
facture and sale, within her limits, of intoxicating liquors to be
used as a beverage, legislation having that object in view cannot be
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enforced against those who, at the time, happen to own property,

the chief value of which consists in its fitness for such manufactur-

ing purposes, unless compensation is first made for the diminution

in the value of their property, resulting from such prohibitory

enactments.

This interpretation of the Fourteenth Amendment is inadmis-

sible. It cannot be supposed that the States intended, by adopting

that amendment, to impose restraints upon the exercise of their

powers for the protection of tlie safety, health, or morals of the

ooniiuunity. In respect to contracts, the obligations of which are

protected against hostile State legislation, this court in Butchers'

Union Co. v. Crescent City Co., Ill U. S. 746, 751, said that the

State could not, by any contract, limit the exercise of her power to

the prejudice of the public health and the public morals. So, in

Stone V. Mississippi, 1<>1 U. S. 814, 81(5, where the Constitution was

invoked against the repeal by the State of a charter, granted to a

private corporation, to conduct a lottery, and for which that corpo-

ration paid to the State a valuable consideration in money, the court

said: "No legislature can bargain away the public health or the

public morals. The people themselves cannot do it, much less

their servants. . . . Government is organized with a view to their

preservation, and c:innot divest itself of the power to provide for

them." Again, in Xew Orleans Gas Co. v. Louisiana Light Co., 115

U. S. 650, 672: "The constitutional prohibition upon State laws

impairing the obligation of contracts does not restrict the power of

the State to protect the public health, tlie public morals, or the

public safety, as the one or the other may be involved in the exe-

cution of such contracts. Rights and privileges arising from con-

tracts with a State are subject to regulations for the protection of

the public health, the public morals, and the public safety, in tlie

same sense, and to the same extent, as are all contracts and all

property, whether owned by natural persons or corjMirations."

The principle, tliat no person shall be dej.rived of life, liberty,

or property, without due process of law, was embodied, in sub-

stance, in the constitutions of nearly all. if not all, of the States

at the time of the adoption of the Fourteenth Amendment; and it

has never been regarded as incom].atible witli tlie ]trinciple, equally

vital, because essential to the peace and safety of society, that all

property in this country is held under the implied obligation that

the owner's use of it shall not be injurious to the community, lieer

Co. V. Massachusetts, 07 U. S. 25, 32; Commonwealth v. Alger,

7 Cnsh. 53.

[The court refers to I'atterson »•. Krutucky, lt7 V. S. 5ol, .s;/;,n/,

p. 480, and other cases.]

As already stated, the present ca«^e must be g9VPrned by princi-

ples that do not involve the power of emin<'iit domain, in the exer-

cise of which property may not be taken for jniblic use willmut
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com})ensation. A prohibition simply upon the use of property for

purposes that are dechired, by valid legislation, to be injurious to

the health, morals, or safety of the community, cannot, in any just

sense, be deemed a taking or an appro[)riation of property for the

public benefit. Such legislation does not disturb the owner in the
control or use of his property for lawful purposes, nor restrict his

right to dispose of it, but is only a declaration by the State that

its use by any one, for certain forbidden purposes, is prejudicial to

the public interests. Nor can legislation of that character come
within the Fourteenth Amendment, in any case, unless it is apparent
that its real object is not to protect the community, or to promote
the general well-being, but, under the guise of police regulation, to

deprive the owner of his liberty and property, without due process

of law. The power which the States have of prohibiting such use
by individuals of their property as will be prejudicial to the health,

the morals, or the safety of the public, is not— and, consistently

with the existence and safety of organized society, cannot be —
burdened with the condition that the State must compensate such
individual owners for pecuniary losses they may sustain, by reason
of their not being permitted, by a noxious use of their property,

to inflict injury upon the community. The exercise of the police

power by the destruction of property which is itself a public nui-

sance, or the prohibition of its use in a particular way, whereby
its value becomes depreciated, is very different from taking property
for public use, or from depriving a person of his property without
due process of law. In the one case, a nuisance only is abated; in

the other, unoffending property is taken away from an innocent
owner.

It is true, that, when the defendants in these cases purchased or

erected their breweries, the laws of the State did not forbid the
manufacture of intoxicating liquors. But the State did not thereby
give any assurance, or come under an obligation, that its legislation

upon that subject would remain unchanged. Indeed, as was said
in Stone v. Mississippi, 101 U. S. 814, the supervision of the public
health and the public morals is a governmental power, "continuing
in its nature," and "to be dealt with as the special exigencies of
the moment may require;" and that, "for this purpose, the largest
legislative discretion is allowed, and the discretion cannot be parted
with any more than the power itself." So in Beer Co. v. ]\[assa-

chusetts, 97 U. S. 32: "If the public safety or the public morals
require the discontinuance of any manufacture or traffic, the hand
of the legislature cannot be stayed from providing for its discontin-
uance by any incidental inconvenience which individuals or corpo-
rations may suffer."

[Another question arising under a distinct provision of the
Kansas statute is considered, but the " judgment of the court is

affirmed.]

CO
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MUNN V. ILLINOIS.

94 United States, 113. 1876.

[This was a prosecution in the I'riininal Court of Cook County,

Illinois, against jilaintiti' in error tor operating a grain warehouse

and elevator within the city of Chicago without obtaining a permit,

as required by a State statute passed in cojit'ormity with article 13

of the Constitution of Illinois, ado])ted in 1S70, which declares that

all elevators or warehouses wherein grain or other property is stored

for a compensation are public warehouses. The statute requires that

any person operating such warehouses and elevators within any cit}'

of more than one hundred thousand population shall procure a license

from the Circuit Court of the county permitting him to transact

business as a public warehouseman, and i)rovi(les a maximum charge

for the storage and handling of grain received into such warehouse

or elevator. Defendant, being found guilty and fined under the

provisions of the statute, appealed to the Supreme Court of the

State^ where the judgment of the lower court was affirmed, and

thereupon sued out this writ of error.]

Mu. CiiiKF JusTicK Waite delivered the opinion of the court.

The question to be determined in this case is whether the general

assembly of Illinois can, under the limitations upon the legislative

power of the States imposed by the Constitution of the United

States, fix by law the maximum of charges for the storage of grain

in warehouses at Chicago and other places in the State having n( t

less than one hundred thousand inhabitants, "in which grain is

stored in bulk, and in which the grain of dilTerent owners is mixed

together, or in which grain is stored in such a manner that the iden-

tity of different lots or parcels cannot be accurately jjreserved."

[Tlie objection to the statute which tlie court considers is based

upon that portion of the Fourteenth Amendment to the Constitution

of the United States which provides that no State shall "deprive

any person of life, liberty, or property without due i)rocess of law,

nor deny to any person within its jurisdiction the ecjual protection

of the laws."]

The Constitution contains no definition of tlie word "deprive," as

used in tlie Fourteenth .Vineinliiient. To determine its signification,

therefore, it is necessary to ascertain tin; effect which usage has

given it, when employed in the* same or a likc! connection.

While this provision of the am<iidiiieiit is new in the Constitution

of the United States, as a limitation tqton tlie jiowers of the States,

it is oM as a jtriiieiph; of civilized government. It is found in

Magna ('harta and, in substance if not in form, in nearly or quite

all the constitutions that havt; been from linu! to time adopted by

the several States of the Union. I'.v the l-'iltli AmendnHiit it was
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introduced into the Constitution of the United States as a limi-

tation upon the powers of the national government, and by the

Fourteenth, as a guaranty against any encroachment upon an ac-

knowledged right of citizenship by the legislatures of the States.

When the people of the United Colonies separated from Great
Britain, they changed the form, but not the substance, of their

government. They retained for the purposes of government all the

powers of the British Parliament, and through their State constitu-

tions, or other forms of social compact, undertook to give practical

effect to such as they deemed necessary for the common good and
the security of life and property. All the powers which they re-

tained they committed to their respective States, unless in express

terms or by implication reserved to themselves. Subsequently,

when it was found necessary to establish a national government
for national purposes, a part of the powers of the States and of

the people of the States was granted to the United States and the

people of the United States. This grant operated as a further

limitation upon the powers of the States, so that now the govern-

ments of the States possess all the powers of the Parliament of

England, except such as have been delegated to the United States

or reserved by the people. The reservations by the people are

shown in the prohibitions of the constitutions.

When one becomes a member of society, he necessarily parts with
some rights or privileges which, as an individual not affected by
his relations to others, he might retain. "A body politic," as aptly
defined in the preamble of the constitution of Massachusetts, " is a
social compact by which the whole people covenants with each
citizen, and each citizen with the wdiole people, that all shall be
governed by certain laws for the common good." This does not
confer power upon the whole people to control rights which are

purely and exclusively private (Thorpe v. R. & B. Kailroad Co.,

27 Vt. 143) ; but it does authorize the establishment of laws requiring
each citizen to so conduct himself, and so use his own profjcrty, as

not unnecessarily to injure another. Tliis is the very essence of

government, and has found expression in the maxim sic vtere tuo

ut alienum non Icedas. From this source come the police powers,
which, as was said by Mr. Chief Justice Taney in the License
Cases, 5 How. 583, "are nothing more or less than the powers of

government inherent in every sovereignty, . . . that is to say,

. . . the power to govern men and things." Under these powers
the government regulates the conduct of its citizens one towards
another, and the manner in which each shall use his own property,
when such regulation becomes necessary for the public good. In
their exercise it has been customary in England from time imme-
morial, and in this country from its first colonization, to regulate
ferries, common carriers, hackmen, bakers, millers, wharfingers,
innkeepers, &c., and in so doing to fix a maximum of charge to be
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made for services rendered, accommodations furnished, and articles

sold. To this day, statutes are to be found in many of the States

upon some or all these subjects; and we think it has never yet been
successfully contended that such legislation came within any of the

constitutional prohibitions against interference witn jirivate prop-

erty. With the Fif'tli Amendment in force, Congress, in ISUO, con-

ferred power upon the city of Washington "to regulate . . . the

rates of wliarfage at private wharves, . . , the sweeping of chim-

neys, and to fix the rates of fees therefor, . . . and the weight and
quality of bread" (3 Stat. 587, sect. 7); and, in 1848, "to make all

necessary regulations respecting luickney carriages and the rates

of fare of the same, and the rates of hauling by cartmen, wagoners,

carmen, and draymen, and the rates of commission of auctioneers "

(9 Stat. 224, sect. 2).

From this it is apparent that, down to the time of the adoption of

the Fourteenth Amendment, it was not supposed that statutes regu-

lating the use, or even the price of the use, of private projierty

necessarily deprived an owner of his property without due process

of law. Under some circumstances they may, but not under all.

The amendment does not change the law in this jiarticular; it

simply prevents the States from doing that which will operate as

such a deprivation.

This brings us to inquire as to the principles upon which this

power of regulation rests, in order that we may determine what is

within and what without its operative effect. Looking, then, to the

common law, from whence came the right which the Constitution

protects, we find that when private property is "affected with a

public interest, it ceases to he juris jjrlcafi only." This was said by

Lord Chief Justice Hale more than two hundred years ago, in his

treatise De Portibus Claris, 1 Harg. Law Tracts, 78, and has been

accepted without objection as an essential element in the law of

property ever since. I'roperty does become clothed wit.li a public

interest when used in a manner to make it of public conse(iueiice,

and alTect the cc)inn)unity at large. When, therefore, one devotes

liis j)roperty to a use in which the ])ublic has an interest, he, in

effect, grants to the ])ublic an interest in that use, and must submit

to be controlled by the public for the common good, to the extent of

the interest he has thus created. Tie may withdraw his grant by

diseontinuing the use; but. sf) long as he maintains the use, he must

submit to the control.

[Tlie writings of Lord Hah; are referred to, and also some English

cases, tending to shf)W that property used for ferries, wharves,

wareliouses, and the like, though belonging to jirivate individuals,

was clothed with a publir; right, and was therefore subject to legis-

lative regulation.]

From the same souree conies the, jiower to rc'^'ul.ite the chaiges of

common carriers, which was done in Englaml as long ago as the
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third year of the reign of William and Mary, and continued until

within a comparatively recent period. And in the first statute we
find the following suggestive preamble, to wit:—
"And whereas divers wagoners and other carriers, by combina-

tion amongst themselves, have raised the prices of carriage of goods

in many places to excessive rates, to the great injury of the trade:

Be it, therefore, enacted," &c. 3 W. & M. c. 12, § 24; 3 Stat, at

Large (Great Britain), 481.

Common carriers exercise a sort of public office, and have duties

to perform in which the public is interested. New Jersey Nav. Co.

V. Merchants' Bank, 6 How. 382. Their business is, therefore,

"affected with a public interest," within the meaning of the doc-

trine which Lord liale has so forcibly stated.

But we need not go further. Enough has already been said to

show that, when private property is devoted to a public use, it is

subject to public regulation. It remains only to ascertain whether
the warehouses of these plaintiffs in error, and the business which is

carried on there, come within the operation of this principle.

[The nature of the legislation of Illinois witli reference to grain

elevators is discussed.]

It matters not in this case that these plaintiffs in error had built

their warehouses and established their business before the regula-

tions complained of were adopted. What they did was from the

beginning subject to the power of the body politic to require them
to coufonn to such regulations as might be established by the proper

authorities for the common good. They entered upon their busi-

ness and provided themselves with the means to carry it on subject

to this condition. If they did not wish to submit themselves to

such interference, they should not have clothed the public with an

interest in their concerns. The same principle applies to them that

does to the proprietor of a hackney-carriage, and as to him it has

never been sapj)osed that he was exempt from regulating statutes

or ordinances because he had purchased his horses and carriage and
established his business before the statute or the ordinance was
adopted.

It is insisted, however, that the owner of property is entitled to

a reasonable compensation for its use, even though it be clothed

with a public interest, and that what is reasonable is a judicial and
not a legislative question.

As has already been shown, the practice has been otherwise. In

countries where the common law prevails, it has been customary

from time immemorial for the legislature to declare what shall be

a reasonable compensation under such circumstances, or, perhaps

more properly speaking, to fix a maximum beyond which any
charge made would be unreasonable. Undoubtedly, in mere private

contracts, relating to matters in which the public has no interest,

what is reasonable must be ascertained judicially. But this is be-
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cause the legislature has uo control over such a contract. So, too,

in nutters whicli do affect the public interest, and as to which legis-

lative control may be exercised, if there are no statutory regulations

upon the subject, the courts must determine what is reasonable.

The controlling tact is the power to regulate at all. If that exists,

the right to establish the maximum of charge, as one of the means
of regulation, is imiilied. In fact, the common-law rule, which re-

"juires the charge to be reasonable, is itself a regulation as to ])rice.

Without it the owner could make his rates at will, and compel the

public to yield to his terms, or forego the use.

But a mere common-law regulation of trade or business may be

changed by statute. A person has no property, no vested interest,

in any rule of the common law. That is only one of the forms of

municipal law, and is no more sacred than any other. Eights of

property which have been created by the common law cannot be

taken away without due process; but the law itself, as a rule of

conduct, may be clianged at the will, or even at the whim, of the

legislature, unless prevented by constitutional limitations. Indeed,

the great office of statutes is to remedy defects in the common law

as they are developed, and to adapt it to the changes of time and

circumstances. To limit the rate of charge for services rendered in

a public employment, or for the use of pro[)ert3' in which the j)nblic

has an interest, is only changing a regulation which existed before.

It estaldishes no new principle in the law, but only gives a new
effect to an old one.

We know that this is a power which may be abused; but that is

no argument against its existence. For protection against abuses

by legislatures the people must resort to the polls, not to the courts.

After what has already been said, it is unnecessary to refer at

length to the effect of the other ])rovision of the Fourteenth Amend-
ment which is relied upon, viz., that no State shall "deny to any

person within its jurisdiction the equal jirotection of the laws."

Certainly, it cannot be claimed that this prevents the State from

regulating the fares of hackmcn or the charges of draymen in

Chicago, unless it does the same tiling in every other i)lace within

its jurisdiction. But, as has' been seen, the ])OW('r to regulate the

business of warehouses depends upon the same ])rinciple as the

power to regulate liackmen and (lr:i\nicn, and what cannot lie done

in the one case in this ])articular ciinnot be dour in the other.

[The validity of the Illinois h-gishition as affecting interstate

commerce and as tending to give :i preference to the ports of one

State over those of another is briefly considered, but the judgment

oi the Supreme Court of Illinois is athrmed.']

' Mn. .IrsTiCK FiKM) flfiivi-ri-il a ilinMcnliiiK <>iiiiiiiin, in wliidi Mit. .Iiihtick Stuonh

r(»nriirrnrl. In tlio rourHf of this (i|iiiii()n llic follnwiiiK laiifriinpo is imcd :
—

"'Vhf powfr of tho SttiU' ovor tlio jirojicrty of ilio citizen iiikIct the conHtitutiun.'il

guaranty U well defincil. The Stale may take h'm jiroperty for pul)lic uses, upon just
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comjMMisation being made therefor. It may take a portion of his property by way of

taxation for tlie siqiport of the government. It may control tlie use and possession

of his property, so far as may be necessary for the protection of tlie right.') of others,

and to secure to them the equal use and enjoyment of their property. 'Ilu' ductrine

tiiat each one must so use his own as not to injure his ueigiii)or — sic utere tuo iit alie-

nnm non Iwdas— is the rule by which every member of society must possess and enjoy

his propertv; and all legislation e.ssential to secure this common and equal enjoyment

is a legitimate exercise of State authority. K.\cept in cases where property may be

destroyed to arrest a conflagration or the ravages of pestilence, or be taken under the

pressure of an immediate and overwlielming necessity to prevent a public calamity,

the power of the State over the property of the citizen does not extend beyond such

limits.

" It is true that the legislation which secures to all protection in their rights, and

the equal use and enjoyment of their property, embraces an almost infinite variety of

subjects. Whatever affects the peace, good order, morals, and health of the commu-

nity, comes within its scope ; and every one must use and enjoy his property subject

to the restrictions which such legislation imposes. What is termed the police power

of the State, which, from the language often used respecting it, one would suppose to

be an undefined and irresponsiide element in government, can only interfere with the

conduct of individuals in their intercourse with each other, and in the use of their

propertv, so far as may be reipiired to secure these objects. The compensation which

the owners of property, not having any special rights or prvileges from the govern-

ment in connection with it, may demand for its use, or for their own services in union

with it, forms no element of consideration in pre.scribing regulations for that purpose.

If one construct a building in a city, the State, or the municipality exercising a dele-

gated power from the State, may require its walls to be of sufficient thickness for the

uses intended ; it may forbid tiie employment of inflammable materials in its construc-

tion, so as not to endanger the safety of his neighbors ; if designed as a theatre, church,

or public hall, it may prescribe ample means of egress, so as to afford facility for escape

in case of accident; it may forbid the storage in it of powder, nitro-glycerine, or other

explosive material; it may require its occupants daily to remove decaved vegetable

and animal matter, which would otherwise accumulate and engender disease; it may
exclude from it all occupations and business calculated to disturb the neighborhood or

infect the air. Indeed, there is no end of regulations with respect to the use of prop-

erty which may not be legitimately prescribed, having for their object the j)eace, good

order, safety, and health of the community, thus securing to all the equal enjoyment

of their property ; but in establishing these regulations it is evident that compensation

to the owner for the use of his property, or for his services in union with it, is not a

matter of any importance : whether it be one sum or another does not affect the regu-

lation, either in respect to its utility or mode of enforcement One may go, in like

manner, througli the whole round of regulations authorized by legislation. State or

municipal, under what is termed the police power, and in no instance will he find tliat

the compensation of the owner for the use of his property has any influence in estab-

lishing them. It is only where some riglit or privilege is conferred by tlie government
or municipality upon the owner, which he can use in connection with his property, or

by means of which the use of his property is rendered more valuable to him, or he
thereby enjoys an advantage over others, that the compensation to be received by him
becomes a legitimate matter of regulation. Submission to the regulation of compen-
sation in such cases is an implied condition of the grant, ami the State, in exercising

its power of prescribing the compensation, only determines the conditions upon whicli

its concession shall be enjoyed. When the privilege ends, the power of regulation

ceases."

In RuDD V. New York, 14.3 U. S. .517 (1892). the court again considered the same
question, and adhered to the decision in Munn v. Illinois. Mr. Jtstice Brewer
(with whom concurred Mr. Justice Field and .Mr. Justice Brown) delivered a

dissenting opinion, in which the following language is used:—
" I dissent from the opinion and judgment in tliese cases. The main proposition

upon which they rest is, in my judgment, radically unsound. It is the doctrine of
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Muun I'. Illinois, 94 U. S. 113, reaffirmed. That is, as declared in the syllabus and
stated in the npiiiion in that case :

' When, therefore, one devotes his property to a use

iu « iiiih the public has an interest, he, in effect, fjrants to the public an interest in

that use, and must submit to be controlled by tlie public for the common good, to the

extent of the interest he has thus created.' 'I'lie elaborate discussions of tlie question

in the dissenting opinions in that case, and the present ciises wlien under considera-

tion iu tlie Court of Appeals of tiie State of New York, seem to forbid anything more
than a general liedaration of dissent. The vice of the doctrine is, that it places a ])ub-

lic interest in the use of property upon the same basis as a public use of propertv.

I'roperty is devoted to a public use when, and only when, the use is one whiih tlie

public iu its organized capacity, to wit, the iStale, has a right to create and maintain,

anil, therefore, one which all the public have a right to demand and share in. The
use is public, because the public may create it, and the individual creating it is doing

thereby and pro tanto the work of the State. The creation of all highways is a public

duty. Kailroads are highways. The State may build them. If an individual does

that work, he is pro lautu doing the work of tiie Slate, lie devotes his property to a
puldic use. The State doing the work fixes the price for the use. It does not lose

the right to fix the price, becau.se an intlividual voluntarily undertakes to do tlie work.

But tnis jiulilic use is very different from a public interest in the use. There is

scarcely any property iu whose use the public has no interest. No man liveth unto

himself alone, and no man's property is beyond the touch of another's welfare.

Everything, the manner and extent of whose use affects the well-being of others, is

property in whose use the public has an interest. Take, for instance, the only store in

a little village. All the public of that village are interested in it; interested in the

(piantity and (juality of the goods on its shelves, and their ])rices, in the time at which

it opens and closes, ami. generally, in tlie way in wliidi it is managed ; iu short, inter-

ested in the use. Does it f(dh)w that that village public has a right to control these

matters ? "^riiat which is true of the single small store iu the village, is also true of

the largest mercantile establishment in the great city. The magnitude of tlie business

does not change the principle. There may be m»)re individuals interested, a larger

public, liut still the public. The country merchant who has a small warehouse! in

which the neighboring farmers are wont to store their potatoes and grain jirejiar.atory

to shipment occupies the same position as the proprietor of the largest elevator in

New York The public has in each ca.se an interest in the use, and the .same interest,

no more ami no less. I cannot bring myself to believe that when the owner of prop-

erty li;is by his indiustry, skill, and money made a certain piece of his property of large

value to many, lie has thereby deprived himself of the full dominion over it which ho

had wlien it was of comparatively little value : nor can I i)elicve that the control of the

public over one's property or business is at all driicndent upon the extent to wliicii the

public is liencfited by it.

"Siircdv the matters in which the public has the most intere.st are the supplies of

food and clothing; yet can it be that by reason of this interest the State may fix the

price at which the butclu-r mn< sell his meat, or the vendor of boots and shoes his

poods ? Men are endowed by their Creator with certain unalienable rights, ' life,

liberty, and the pursuit of happiness;' ami to 'secure,' not gnmt or create, these

rights, governments are instituted. That property which a man has honestly acfpiired

he retains full control of, subject to these limitations : First, that |ie shall not use it to

his tif'ighbor's injury, and that does not mean that he must use it for liis neighbor's

benefit; second, that if hf <levoles it to a public use. he gives to the public a right to

control that use; and, third, that whenever the public needs re(|uirc, the imblic may

take it upon payment of due compensation.
" It iH HUggestcfl that there is a monopolv, and that thiit justifies legislative inlcr-

feronre. There are two kinds of monopoly: one of law, the other of fact. The one

exists when ex<lusivo privileges are granted. Such a monopoly, the law which creates

alone can break; and being the creation of law justifies legislative control. A mo-

nop.lv of fact any one can break, and tliere is no necr-ssity for legislative interference.

It cxittts where anv one by lii-< tnoney and labor furnishes ficilities for busini'ss which

no one else htui. A man puts up in a city the only building suitable for ofliies. Ho
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has therefore a mmiopoly of that bur,iuess ; but it is a monopoly of fact, whicli any
one can break who, with like business courage, puts his means into a similar I)uil(ling.

Because of the monopoly feature, subject thus easily to be broken, may the le<iislature

regulate the jjrice at which he will lease his offices .' So, here, there are no exclusive
privileges given to these elevators. They are not upon public ground. If the busi-

ness is profitable, any one can build another; the field is open for all the elevators, and
all the competition tiiat may be desired. If there be a monopoly, it is one of f.act and
not of law, and one which any individual can break.

" The jjaternal theory of government is to me odious. The utmost possible liberty
to the individual, and the fullest possible protection to him and his property, is botii

the limitation and duty of government. If it may regul.ate the price of one .service,

which is not a public service, or the compensation for tlie use of one kind of property
which is not devoted to a public use, why may it not with equal reason regulate the
price of all service, and the compensation to be paid for tlie use of all property 1 And
if so, ' Looking Backward ' is nearer than a dream.

"I dissent especially in these cases, because the statute in effect compels service
without any compensation. It provides that the parties .seeking the service of the ele-

vator 'shall only be required to pay the actual cost of trimming or shovelling to the
leg of the elevator when unloading, and trimming cargo when loading.' This work
of trimming or shovelling is fully explained in the briefs of counsel. It is work per-
formed by longshoremen with hand-scoops or shovels, on the vessel unloading or
receiving the grain. They are not in the regular employ of the elevator ; but engaged
in an independent service, and yet one whose careful and skilful performance is essen-
tial to the successful transfer of grain into and through the elevator. The full service
required of the elevator compels its proprietor to employ and superintend the work
of these longshoremen. For this work of employment, and superintendence, and for
tlie responsibility for the proper performance of their work, the act says that tb.e pro-
prietor of the elevator shall receive no compensation ; he can charge only that which
he pays out, the actual cost. I had supposed that no man could be required to render
any service to another individual without some compensation."

In Brass v. Stokser. 15.3 U. S. 391 (1894), the same question was again consid-
ered, and Munn v. Illinois was reaffirmed. .Mr. Justice Brewer (with whom
concurred Mr. Justice Field, Mr. Justice Jackson, and Mr. Justice White),

' delivered a dissenting opinion, reaffirming the dissent in Munn v. Illinois and Budd
r. Xew York.

In Spring Valley Water Works !.-. Schottler, 110 U. S. 347 (1884), the validity
of a statute of California requiring corporations formed for the purpose of supplying
cities with water to do so at reasonable rates and without discriminatio.n, such rates
to be determined by a board of commissioners, was questioned as in violation of the
Fourteenth Amendment. Mr. Chief Justice Waite, delivering the opinion of the
court (Mr. Justice Field di.ssenting), used this language: —

"That it is within the power of the government to regulate the prices at which
water shall be sold by one who enjoys a virtual monopoly of the sale, we do not doubt.
That question is settled by what was decided on full consideration in Munn v. Illinois,

94 U. S. 113. As was said in that case, such regulations do not deprive a person of
his property without due process of law. What may be done if the municipal authori-
ties do not exercise an honest judgment, or if they fix upon a price which is manifestly
unreasonable, need not now be considered, for that proposition is not presented by this
record. The objection here is not to any imprt)per prices fixed by the officers, but to
their power to fix prices at all. By the Constitution and the legislation under it, the
municipal authorities have been created a special tribunal to determine what, as be-
tween the public and the company, shall be deemed a reasonable price during a certain
limited period. Like every other tribunal established by the legislature for such a
purpose, their duties are judici.al in their nature, and they are bound in morals and in
law to exercise an hone.st judgment as to all matters submitted for their official deter-
mination. It is not to be presumed that they will act otherwise than according to this
rule. And here again it is to be kept in mind that the questicm before us is not as to
the penalties to be inflicted on the company for a failure to sell at the prices fixed,
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SMYTH V. AMES.

169 United States, 460. 1898.

Mr. Justice Harlax delivered the opinion of the court.

[Tlie plaintiffs in error in this and other similar eases considered

with it, were defendants in the Circuit Court of tlie United States for

the district of Nebraska in suits brought against tliem as members
and officers of the State board of transportation of tl^at State by cer-

tain railroad corporations and certain individuals, stockholders in

such companies, all being citizens of other States or aliens, in which

it was sought to enjoin tlie members and officers of such State board

of transportation from enforcing a statute of Nebraska passed in

1893, in which it was attempted to regulate railroads, classify freights,

and fix reasonable maximum rates to be charged for the transporta-

tion of freiglit upon tlie railroads in that State. The constitution-

ality of the State statute was assailed on the ground that it violated

the provisions of the Fourteenth Amendment. From decrees in

favor of plaintiffs rendered in the lower court, the defendants appeal.

Prior decisions of the court relating to the power of the legislature to

directly regulate railroad rates or authorize their regulation by rail-

road commissions are considered, especially Railroad Commission

Cases, 116 U. S. 307, and Reagan v. Farmers' Loan and Trust Co., 1 J4

U. S. 364.]

In view of the adjudications these principles must be regarded as

settled :
—

1. A railroad corporation is a person within the meaning of the

Fourteenth Amendment declaring that no State shall deprive any per-

son of property without due process of law, nor deny to any i)erson

within its jurisdiction the equal protection of the laws.

2. A State enactment, or regulations made under tlie authority of

a State enactment, establishing rates for tlie transportation of persons

or property by railroad that will not admit of the carrier earning

such compensation as under all the circumstances is just to it and to

the public, would deprive such carrier of its j)roperty without due

process of law and deny to it the equal protection of the laws, and

would therefore be repugnant to the Fourteenth Amendment of the

Constitution of the United States.

3. While rates for the transportation of persons and projjerty

witliin tho limits of a State are primarily ffir its determination. th<>

question whether they are so unreasonably low as to drjjrivc the car-

biit ax to thf* powor to fix tlie prico ; not whfthfr tlie rompnny shall furfoit its prop-

erty and fran(lii?"'ft to the city niid county if it fails to in<ot the ro(|iiircni('iitH of tlic

Constitiitioji, liiit Nvhetlier the prices it sliall (harjjn may lie estalilislieil in the w.iv

prfivifled for in that inftrurnfnt. It will he time enonph to consider the consequences

of the omissions of the company when .i ra.-o involvinjj such rjiientioiis siiall ho

presonltd."
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rier of its property without such compensation as tlio Constitution

secures, and therefore without due process of law, cannot be so con-

clusively determined by the legislature of the State or by regulations

adopted under its authority, that the matter may not become the sub-

ject of judicial inquiry.

The cases before us directly present the important question last

stated.

What are the considerations to which weight must be given when

we seek to ascertain the compensation that a railroad company is

entitled to receive, and a prohibition upon the receiving of which may
be fairl}' deemed a deprivation by legislative decree of property with-

out due process of law ? Undoubtedly that question could be more

easily determined by a commission composed of persons whose special

skill, observation, and experience qualities them to so handle great

problems of transportation as to do justice both to the public and to

those whose money has been used to construct and maintain highways

for the convenience and benetit of the people. But despite the diffi-

culties that confessedly attend the proper solution of such questions,

the court cannot shrink from the duty to determine whether it be

true, as alleged, tliat the Nebraska statute invades or destroys rights

secured by the supreme law of the land. No one, we take it, will

contend that a State enactment is in harmony with that law simply

because the legislature of the State lias declared such to be the case

;

for that would make the State legislature the final judge of the

validity of its enactment, although the Constitution of the United

States and the laws made in pursuance thereof are the supreme law

of the land, anything in the constitution or laws of any State to the

contrary notwithstanding. Art. VI. The idea that any legislature.

State or Federal, can conclusively determine for the people and for

the courts that what it enacts in the form of law, or what it author-

izes its agents to do, is consistent with the fundamental law, is in

opposition to the theory of our institutions. The duty rests upon all

courts. Federal and State, when their jurisdiction is properly invoked,

to see to it that no right secured by the supreme law of the land is

impaired or destroyed by legislation. This function and duty of the

judiciary distinguishes the American system from all other systems

of government. The perpetuity of our institutions and the liberty

which is enjoyed under them depend, in no small degree, upon the

power given the judiciary to declare null and void all legislation that

is clearly repugnant to the supreme law of the land.

[The court then considers at length the evidence bearing on the

question whether the rates fixed by the State statute furnish an ade-

quate compensation for the use of the property of the railroads.]

We hold, however, that the basis of all calculations as to the

reasonableness of rates to be charged by a corporation maintaining a

highway under legislative sanction must be the fair value of the
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property being used by it for the convenience of the jniblic. And in

onler to ascertain that value, the orJLrinal cost of construction, the

amount expended in permanent improvements, the amount and mar-

ket value of its bonds and stock, the present as compared with the

original cost of construction, the probable earning capacity of the

l)roperty under particular rates prescribed by statute, and the sum
required to meet operating expenses, are all matters for considera-

tion, and are to b*e given such weight as may be just and right in

each case. We do not say that there may not be other matters to be

regarded in estimating the value of the property. What the com-

pany is entitled to ask is a fair return upon the value of that which

it employs for the public convenience. On the other hand, what the

public is entitled to demand is that no more be exacted from it for

the use of a public highway than the services rendered by it are

reasonably worth. But even upon this basis, and determining the

probable effect of the act of 1893 by ascertaining what could have

been its eifect if it had been in operation during the three years im-

mediately preceding its passage, we perceive no ground on the record

for reversing the decree of the Circuit Court. On the contrary, we
are of opinion that as to most of the companies in question there

would have been, under such rates as were established by the act of

1893, an actual loss in each of the years ending June oO, 1801, 181IU,

and 1893 ; and that, in the exceptional cases above stated, when two

of the companies would have earned something above operating ex-

penses in particular years, the receipts or gains, above operating

expenses, would have been too small to affect the general conclusion

that the act, if enforced, W(mld have deprived each of the railroad

companies involved in these suits of the just compensation secured to

them by the Constitution. Under the evidence there is no ground

for saying that the operating expenses of any of the companies were

greater than necessary.

[The decree of the lower court in each case is aflirmed.]

Section V. — Jvny Trial in Civil Cases.

CAl'ITAL 'I'iiACTION CO.MrAXV v. IIUF.

171 United States, 1. 1H09.

Ml:. .IrsTK r. OitAV d( livt-red the opinion of the court.

[I'lairitiff in error, a Ktreet railway corjjoration in the District

of (J(dnml)ia. pn'sentcd to the Supreme Court of the District a peti-

tion for a writ of certiorari lo a justice of the peace, to prevent a
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civil action to recover damages in tli(> sum of $300 from being tried

by jury before him. It appeared that defendant in that proceeding

had previously caused a summons to be issued by one of the jus-

tices of tlie peace in and for the District of Columbia, summoning

the Traction Company to appear before such justice to answer the

complaint of said Hof in a plea of damage in $300, and on the

demand of the attorney of said Hof for a jury trial before such

justice, the latter issued a writ for the summoning of a jury,

whereupon the Traction Company filed its petition as above, con-

tending that in such proceeding it was intended to subject the peti-

tioner without appeal to trial before a justice of the peace, and that

if the action before the justice was not thus prevented, the petitioner

would be deprived of his constitutional right to a trial by jury, and

would be in danger of being deprived of his property without due

process of law, and would be denied the equal protection of the law

;

and petitioner prayed a writ of certiorari to remove Hof's claim into

the Supreme Court of the District for trial according to the course

of the common law, &c. The Supreme Court of the District having

overruled flof 's motion to quash the w^rit and enter an order quash-

ing all proceedings before the justice of- the peace, Hof appealed to

the Court of Appeals of the District, where the order of the Supreme
Court was reversed and the case was remanded with directions to

quash the writ. The Traction Company thereupon brings the case

to this court by writ of error.]

I. The Congress of the United States, being empowered by the

Constitution "to exercise exclusive legislation in all cases what-

soever" over the seat of the national government, has the entire

control over the District of Columbia for every purpose of govern-

ment, natioual or local. It may exercise within the District all

legislative powers that the legislature of a State might exercise

within the State; and may vest and distribute the judicial authority

in and among courts and magistrates, and regulate judicial pro-

ceedings before them, as it may think fit, so long as it does not

contravene any provision of the Constitution of the United States.

Kendall v. United States, (1838) 12 Pet. .524, 619; Mattingly v.

District of Columbia, (1878) 97 U. S. 687, 690; Gibbons v. District

of Columbia, (1886) 116 U. S. 404, 407.

It is beyond doubt, at the present day, that the provisions of the

Constitution of the United States securing the right of trial by jury,

whether in civil or in criminal cases, are applicable to the District

of Columbia. Webster v. Reid, (1850) 11 How. 4.37, 460; Callan

V. Wilson, (1888) 127 U. S. 540,550; Thompson v. Utah, (1898)

170 U. S. 343.

The decision of this case mainly turns upon the scope and effect

of the Seventh Amendment of the Constitution of the United States.

It may therefore be convenient, before particularly examining the

acts of Congress now in question, to refer to the circumstances
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preceding and attending the adoption of this amendment, to the

contemporaneous understanding of its terms, and to the subsequent

judicial interpretation thereof, as aids in ascertaining its true mean-
ing, and its application to the ease at bar.

II. The tirst Continental Congress, in the Declaration of Eights

adopted October 14, 1774, unanimously resolved that "the respec-

tive colonies are entitled to the common law of England, and more
especially to the great and inestimable privilege of being tried

by their peers of the vicinage, according to the course of that law."

1 Journals of Congress, 28.

The Ordinance of 1787 declared that the inhabitants of the North-
west Territory should "always be entitled to the benefits of the writ

of habeas corpus, and of the trial by jury," "and of judicial ])roceed-

ings according to the course of the common law." 1 Charters and
Constitutions, 431.

The Constitution of the United States, as originally adopted,

merely provided in article 3, section 3, that " the trial of all crimes,

except in cases of impeachment, shall be by jury." In the conven-

tion which framed the Constitution, a motion to add this clause,

"and a trial by jury shall be ])reserved as usual in civil cases," was
opposed by ]\Ir. Gorham of Massachusetts, on the ground that "the

constitution of juries is different in different States, and the trial

itself is usual in different cases, in different States; " and was unan-

imously rejected. 5 pjlliott's Debates, 550.

Mr. Hamilton, in number 81 of the Federalist, when discussing

the clause of the Constitution which confers upon this court "appel-

late jurisdiction, both as to law and fact, with such exceptions and

under such regulations as the Congress shall make," and again, in

more detail, in number 83, when answering the objection to the

want of any provision securing trial by jury in civil actions, stated

the diversity then existing in tiie laws of the different States regard-

ing a]){)eals and jury trials; and especially pointed out that in the

New England States, atul in those alone, appeals were allowed, as

of course, from one jury to anotlier until tlicre had been two ver-

dicts on ami side, and in no otlier State but (Jeorgia was there any

appeal front one to another jviry. The diversity in tlie laws of the

several States, he insisted, "shows tin- inipiopriety of a technical

definition derived from the jurisprudence; of any jjarticular State,"

and "that no general rule could liave been fixed upon by the con-

vcnticui whi(!h would liave corresjtonded with the circumstaiu'es of

all the States." And he suggested tliat "the legislature of the

United States wf)uld certainly hav(^ full power to provide that

in appe.'ils to the Supreme Court tliere sliould be no re-examination

of facts where tliey had been tried in th<' original causes by juiies;"

hilt if tliis "sliould be thought too extensive, it iiiiglit bo qualified

witli a limitation to such causes only as are determinable at common
law in that mode of trial." L' I'ed.-ralist, (ed. 1788) pp. 310-321,

335, ."..".0.
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At tlie first session of the first Cougress under the Constitution,

Mr. Madison in the House of Kepresentatives, on June 8, 1789, sub-

mitted propositions to amend the Constitution by adding, to the

clause concerning the appellate jurisdiction of tiiis court, the words
"nor shall any fact, triable by a jury, according to the course of the

common law, be otherwise re-examinable than according to the prin-

ciples. of the common law;" and, to the clause concerning trial by
jury, these words: "In suits at common law, between man and man,
the trial by jury, as one of the best securities to the rights of the

people, ought to remain inviolate." 1 Annals of Congress, 4114,

4oo. And those propositions, somewhat altered in form, were
embodied in a single article, which was proposed by Congress on
September 25, 1789, to the legislatures of the several States, and
upon being duly ratified by them, became the Seventh Amendment
to the Constitution, in these words: "In suits at common law,

where the value in controversy shall exceed twenty dollars, the

right of trial by jury shall be preserved; and no fact tried by a jury

shall be otherwise re-examined, in any court of the United States,

than according to the rules of the common law."

A comparison of the language of the Seventh Amendment, as

finally made part of the Constitution of the United States, with the

Declaration of Rights of 1774, with the Ordinance of 1787, with
the essays of Mr. Hamilton in 1788, and with the amendments in-

troduced by l\Ir. Madison in Congress in 1789, strongly tends to

the conclusion that the Seventh Amendment, in declaring that "no
fact tried by a jury shall be otherwise re-examined, in any court of

the United States, than according to the rules of the common law,"
had in view the rules of the common law of England, and not the

rules of that law as modified by local statute or usage in any of the

States.

This conclusion has been established, and "the rules of the com-
mon law " in this respect clearly stated and defined, by judicial

decisions.

It must therefore be taken as established, by virtue of the Seventh
Amendment of the Constitution, that either party to an action at

law (as distinguished from suits in equity or in admiralty) in a
court of the United States, where the value in controversy exceeds
twenty dollars, has the right to a trial by jury; that, when a trial

by jury has been had in an action at law, in a court either of the
United States or of a State, the facts there tried and decided cannot
be re-examined in any court of the United States, otherwise than
according to the rules of the common law of England; that by the
rules of that law, no other mode of re-examination is allowed than
upon a new trial, either granted by the court in which the first trial

was had or to which the record was returnable, or ordered by an
appellate court for error in law; and therefore that, unless anew
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trial has been granted in one of those two ways, facts once tried by

a jury cannot be tried anew, \iy a jury or otherwise, in any court

of the United States.

III. "Trial by jury," in the primary and usual sense of the term

at the common law and in the American constitutions, is not merely

a trial by a jury of twelve nien before an uthcer vested with autliority

to cause them to be summoned and empanelled, to administer oaths

to them and to the constable in charge, and to enter judgment and
issue execution on their verdict; but it is a trial by a jury of twelve

men, in tlie presence and under the superintendence of a judge

empowered to instruct them on the law and to advise them on the

facts, and (except on acquittal of a criminal charge) to set aside

their verdict if in his opinion it is against the law or the evidence.

This proposition has been so generally admitted, and so seldom

contested, that there has been little occasion for its distinct asser-

tion. Vet there are unequivocal statements of it to be found in

the books.

Lord Hale, in his History of the Common Law, c. 12, "touching

trial by jury," says: "Another excellency of this trial is this, that

the judge is always present at the time of the evidence given in it.

Herein he is able in matters of law, emerging u])on the evidence, to

direct them, and also, in nuitters of fact, to give them great light

and assistance by his weighing the evidence before them, aiul ob-

serving where the question and knot of the business lies, and by

showing them his opinion even in matter of fact, which is a great

advantage and light to laymen. And thus as the jury assists the

judge in determining the nuitter of fact, so the judge assists the jury

in determining jioints of law, and also very much in investigating

and enlighten i Jig the matter of fact, whereof the jury are the

judges." And again, in summing up the advantages of trial by

jury, he says: "It has the advantage of the judge's observation,

attention, and assistance, in point of law by way of decision, and in

point of fact by way of direction to the jury." 2 Hale, Com. Law
(nth ed.), 147, ir,r.. Soe also 1 Hale ]'. C. IVA.

[Various cases in the State cdurls relating to what constitutes a

common-law jury are stated.]

V. Another question having an important bearing on the validity

anrl the interpHftation of the successive acts of Congress, concerning

trial by jury in civil actions begun liefore justices of the jieace in

the District of Columbia, is whether the right of trial by jury,

secured by the Seventh AnifMHliiHiit to the Constitution, is jireserved

by allowing a comm(ui-law trial l)y jiiry in a court of record, upon

apju-al from a judgment of a justice of the peace and u]ion giving

bond with stircty to prcsecute the ajjpeal and to abide the judgment

of the appellate court.
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While, as has been seen, the Seventli Amendment to the Consti-

tution of the United States requires that "the right of trial by jury

shall be preserved " in the courts of the United States in every action

at law in which the value in controversy exceeds twenty dollars, and

forbids any fact once tried by a jury to "be otherwise re-examined,

in any court of the United States, than according to the rules of the

comuacn law," meaning thereby the common law of England, and

not the law of any one or more of the States of the Union, yet it

is to be remembered that, as observed by Justice Johnson, speaking

for this court, in Bank of Columbia v. Okely, 4 Wheat. 235, it is

not "trial by jury," but "the right of trial by jury," which the

amendment declares "shall be preserved.*' It does not prescribe

at what stage of an action a trial by jury must, if demanded, be

had; or what conditions may be imposed upon the demand of such a

trial, consistently with preserving the riglit to it. In passing upon

these questions, the judicial decisions and the settled practice in

the several States are entitled to great weight, inasmuch as the

constitutions of all of them had secured the right of trial by jury in

civil actions, by the words "shall be preserved," or "shall be as

heretofore," or "shall remain inviolate," or "shall be held sacred,"

or by some equivalent expression.

A long line of judicial decisions in the several States, beginning

earh' in this century, maintains the position that the constitutional

right of trial by jury in civil actions is not infringed by a statute

which sets the pecuniary limit of the jurisdiction of justices of the

peace in actions at law higher than it was when the particular con-

stitution was adopted, allows a trinl by jury for the first time upon

appeal from the judgment of the justice of the peace, and requires

of the appellant a bond with surety to prosecute the appeal and to

pay the judgment of the appellate court. The full extent and

weight of those precedents cannot be justly appreciated without

referring to the texts of the statutes wliieh they upheld, and which

have not always been fully set forth in the reports.

The trial by jury, allowed by the seventh section of tlie act. in a

court of record, in the presence of a judge having the usual powers

of superintending the course of the trial, instructing the jury on the

law and advising them on the facts, and setting aside their verdict

if in his opinion against the law or the evidence, was undoubtedly

a trial by jury, in the sense of the common law and of the Seventh

Amendment to the Constitution.

But a trial by a jury before a justice of the peace, pursuant to

sections 15 and 16 of the act, was of quite a different character.

Congress, in regulating this matter, might doubtless allow cases

within the original jurisdiction of a justice of the peace to be tried

niid decided in the first instance by any specified number of persons

in his presence. But such persons, even if required to be twelve
61
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in number, and called a jury, wore rather in tbe nature of special

commissioners or referees. A justice of the peace, having no other

powers than those conferred by Congress on such an othoer in the

District of Columbia, was not, properly si)eakiug, a judge, or his

tribunal a couit; least of all, a court of record. The proceedings

before him were not according to the course of the common law;

his authority was created and defined by, and rested upon, the acts

of Congress only. The act of l.S2.'>, in permitting cases before him
to be tried by jury, did not recjuire him to superintend the course of

the trial or to instruct the jury in matter of law; nor did it author-

ize him, upon the return of their verdict, to arrest judgment upon it,

or to set it aside, for any cause whatever; but made it his duty to

enter judgment upon it forthwith, as a thing of course. A body of

men, so free from judicial control, was not a common-law jury; nor

was a trial by them a trial by jury, within the moaning of the

Seventh Amendment to the Constitution. It was no more a jury, in

the constitutional sense, than it would have been, if it had consisted,

as has been more usual in statutes authorizing trials by a jury be-

fore a justice of the peace, of less than twelve men.

There was nothing, therefore, either in the Constitution of the

United States, or in the act of Congress, to prevent facts once tried

by such a jury before tlie justice of the peace from being tried anew
by a constitutional jury in the a])pellate court.

[The court refers to acts of Congress by which the jurisdiction

of justices of the peace was extended to claims not exceeding 8i>"<*.

with j)rovision for trial by jury before the justice if the claim ex-

ceeded $20, and trial by jury in a court of record on apjjoal Injm

the justice, witli a further jjrovision that no appeal sliall be allowed

unless the appellant enters into an undertaking with sufficient sure-

ties to satisfy whatever final judgment may be recovered in the

appellate court.]

X. Upon the whole matter, our conclusion is, that Congress, in

the exercise of its general and exclusive power of legislation over

tlie District (d Columbia, may ])rovide for tlie trial of civil causes of

moderate amount Ijy a justice of the peace, or, in his presence, by a

jury of twelve, or of any less number, allowing to either party,

where the value in controversy exceeds twenty dollars, the riglit to

apjx'al from tlje judgment of the justice of the j)eace to a court of

record, and to luive a trial by jury in that court; that Congress, in

every case where tlie value in controversy exceeds five dollars, has

autliorized either party to appeal frcjni tlie judgment of tlic justice

of the jjeace, altliough entered upon tlie verdict of a jury, to tlie

Supreme Court of tlie District of f'olumbia, and to have a trial by

jury in that court; that the trial by a jury of twelve, as permitted

by Congress to be had before a justice oi the peace, is not, and the

trial by jury in the aiipellate court is, a trial by jury, within the

meaning of the common law, and of the Seventh Auiendment to
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the Coustitution; that therefore tlie trial of facts by a jury before the

justice of the peace does not prevent those facts from being re-

examined by a jury in the appelhite court; that the right of trial by

jury in the appellate court is not unduly obstructed by the provisions

enlarging the civil jurisdiction of justices of the peace to three

hundred dollars, and requiring every appellant to give security to

pay and satisfy the judgment of the appellate court; that the legis-

lation of Congress upon the subject is in all respects consistent with

the Constitution of the United States; and that upon these grounds

(which are substantially those taken by Chief Justice Alvey below)

the judgment of the Court of Appeals, quashing the writ of certiorari

to the justice of the peace, must be affirmed.

The effect of so affirming that judgment will be to leave the claim

of Hof against the Capital Traction Company open to be tried by a

jury before the justice of the peace, and, after his judgment upon
their verdict, to be taken by appeal to the Supreme Court of the

District of Columbia, and to be there tried by jury on the demand of

either party. Judgm&iit affirmed.

]\Ir. Justice Brewer concurred in the judgment of affirmance,

but dissented from so much of the opinion as upheld the validity of

the provision of the act of Congress requiring every appellant

from the judgment of a justice of the peace to give bond with surety

for the payment of the judgment of the appellate court.

^

1 In ViCKSBURG AND MERIDIAN RaILROAD CoMPANT V. PCTXAM, 118 U. S. 545

(1886), exception was taken to tlie action of tlie judge of the Circuit Court of the

United States in which the case was tried, in giving instructions to the jury with ref-

erence to the facts. Mr. Justice Gray, delivering the opinion of the court, used

tliis hmguage :
—

"In the courts of the United States, as in those of England from wliich our practice

was derived, the judge, in submitting a case to the jury, may, at his discretion, when-

ever he tliinks it necessary to assist them in arriving at a just conclusion, comment
upon the evidence, call their attention to parts of it which he thinks important, and

express his opinion upon the facts; and the expression of such an opinion, when no

rule of law is incorrectly stated, and all matters of fact are ultimately sulnnitted to the

determination of the jury, cannot be reviewed on writ of error. Carver v. Jackson,

4 Pet. 1, 80; Magniac v. Thompson, 7 Pet. 348, 390; Mitchell v. Harmony, 13 How.
115, 131; Transportation Line v. Hope, 95 U. S. 297, 302; Taylor on Evidence (8th

ed.), sec. 25. The powers of the courts of the United States in this respect are not

controlled by the statutes of the State forbidding judges to express any opinion

upon the facts. Nudd v. Burrows, 91 U. S. 426."
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CHAPTER XIV.

I'OLITK'.VL rRIVILEGES.

Section I. — Citizenship.

a. Who are Citizens of the United States.

UNITED STATES v. Wi^XG KIM ARK.

li;0 United States, G19. 1898.

rPRon.:F.r)TX(;.s wore institnted by defendant in error in the District

Court of the United States for the Xorthuru District of California,

to secure his release by habeas corpus from arrest for attempting

to enter the United States in alleged violation of the Chinese

Exclusion Acts. The United States intervened in the action, and

from a judgment granting the writ apiiealed to this court.]

Mu. JusTicK GuAV, after stating the facts, delivered the ojiinion

of tlie court.

The facts of this case, as agreed by the parties, an' as follows:

Wong Kim Ark was born in 1S7.*3, in the city of San I'^ranciseo, in

the State of California and United States of America, and was and

is a laborer. His father and mother were persons of Chinese

descent, and subjects of the Emperor of China; tliey were at the

time of his birth domiciled residtuits of the United States, having

previously established and still enjoying a permanent domicile and

residence tlierein at San I'^anciseo; they continui'd to reside and

rf-main in tlie United States until IS'.M), wlien tliey departed for

China; and during all tlie time of tln'ir residence in the United

States they were (engaged in business, and were never em])loyed in

any diplomatic or oflieial capacity )md<'r the I'^iiperor of (^hiiia.

Wong Kim Ark. ever since his birth, has had l)ut one residence,

to wit, in California, within the United States, and has there

resided, claiming to be a citizen of the T'nited States, and has

never lost or changed that residene(>, or gained or acquired rmotlier

residence; and neither he, nor his jiarents acting for him, ever

renounced his allegiance to tlie Cnited States, or did or committed
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any act or thing to exclude him therefrom. In 1890 (when he

must have been about seventeen years of age) he departed for China
on a temporary visit and with the intention of returning to the

United States, and did return thereto by sea in the same year,

and was permitted by the collector of customs to enter the United
States, upon the sole ground that he was a native-born citizen of the

United States, After such return, he remained in the United
States, claiming to be a citizen thereof, until 1894, when he (being

about twenty-one years of age, but whether a little above or a little

under that age does not appear) again departed for China on a tem-

porary visit and with the intention of returning to the United
States; and he did return thereto by sea in August, 1895, and
applied to the collector of customs for permission to land; and was
denied such permission, upon the sole ground that he was not a

citizen of the United States.

It is conceded that, if he is a citizen of the United States, the

acts of Congress, known as the Chinese Exclusion Acts, prohibiting

persons of the Chinese race, and especially Chinese laborers, from

coming into the United States, do not and cannot apply to him.

The question presented by the record is whether a child born in

the United States, of parents of Chinese descent, who, at the time

of his birth, are subjects of the Emperor of China, but have a

permanent domicile and residence in the United States, and are

there carrying on business, and are not employed in any diplomatic

or official capacity under the Emperor of China, becomes at the

time of his birth a citizen of the United States, by virtue of the

first clause of the Fourteenth Amendment of the Constitution, " all

persons born or naturalized in the United States, and subject to the

jurisdiction thereof, are citizens of the United States and of the

State wherein they reside."

I. In construing any act of legislation, whether a statute enacted

by the legislature, or a constitution established by the people as

the supreme law of the land, regard is to be had, not only to all

parts of the act itself, and of any former act of the same law-

making power, of which the act in question is an amendment; but

also to the condition, and to the history, of the law as previously

existing, and in the light of which the new act must be read and

interpreted.

The Constitution of the United States, as originally adopted,

uses the words "citizen of the United States," and "natural-born

citizen of the United States." By the original Constitution, every

representative in Congress is required to have been "seven years a

citizen of the United States," and every senator to have been

"nine years a citizen of the United States" [Art. I. §§ 2, 3];

and " no person except a natural-born citizen, or a citizen of the

United States at the time of the adoption of this Constitution, shall

be eligible to the office of President." Art. II. § 1. The Fourteenth
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Article of Amendment, besides declaring that " all persons born or

naturalized in the United States, and subject to the jurisdiction

thereof, are citizens of the United States ami of the State wherein

they reside," a\so declares that "no State shall make or enforce

any law which shall abridge the privileges or iunnunities of citizens

of the United States; nor shall any State deprive any person of life,

liberty, or property, without due process of law; nor deny to any

person within its jurisdiction the equal protection of the laws."

And the Fifteenth Article of Amendment declares that "the right

of citizens of the United States to vote shall not be denied or

abridged by tlio United States, or by any State, on account of race,

color, or previous condition of servitude."

The Constitution nowhere defines the meaning of these words,

either by way of inclusion or of exclusion, except in so far as this

is done by the affirmative declaration that "all persons born or

naturalized in the United States, and subject to the jurisdiction

thereof, are citizens of the United States." Amend. Art. XIV. In

this, as in other respects, it must be interpreted in the light of

the common law, the principles and history of wliich were famil-

iarly known to the framers of the Constitution. Elinor v. Hajiper-

sett', 21 Wall. 1(52; Ex jmrte Wilson, 114 U. S. 417, 422; Boyd y.

United States, 116 U. S. 616, 624, 625; Smith v. Alabama, 124 U. S.

465. The language of the Constitution, as has been well said, could

not be understood without reference to the common law, 1 Kent,

Com. 3.".6; Bradley, J., in Moore v. United States, 91 U. S.

270, 274.

II. The fundamental principle of the common law with regard to

English nationality was birth within the allegiance, also called

"ligealty," "obedience," "faith," or "power," of the King. The
principle embraced all i)ersons born within the King's allegiance

and subject to his protection. Such allegiance and protection were

mutual — as expressed in the maxim, protcctlo trahlt suhjrctioncm,

et suhji'ctio protectlonem — and wx*re not restricted to natural-born

subjects and naturalized suhjeots, or to those who had taken an

oath of allegiance; but were predicable of aliens in amity, so long

as they were within the kingdom. C'liildren, born in l-'ngland, of

such ali(!ns, were therefore natural-born subjects. IJut the chil-

dren, l)orn witliin tlie realui, of foreign ainl)iissiidors, or the children

of alien eiKMnies, born during and witliin their hf)stih* oocu])atii>n

of part of the King's doniinioiis, wen^ not natural-born subjects,

because not born within tl»e allegiance, tlie obedience, or tlm

power, or, as would lie sai<l at this day, within tlie jurisdiction of

the King.

This fundamental principle, with these rpialilicat ions or (expla-

nations of it, was clearly, though quaintly, stated in the leading

case, known as Calvin's Case, or the Case of the Postnati, dfcided



SECT. I. a.] UNITED STATES V. WONG KIM ARK. 967

in 1G08, after a hearing in the Exche(iuer Chamber before the Lord

Chancellor and all the judges of England, and reported by Lord

Coke and by Lord Ellesmere. Calvin's Case, 7 Coke, 1, 4 6-6 a,

18 «, 18 Z»; Ellesmere, Postnati, 02-04; s. c. 2 Howell's State Trials,

559, 007, Olo-OIT, 089, 040, 059, 079.

The English authorities ever since are to the like eti'ect. Co. Lit.

8 a, 128 b ; Lord Hale, in Hargrave's Law Tracts, 210, and in 1 Hale

P. C. 61, 02; 1 in. Com. 300, 309,370, 374; 4 Bh Cora. 74, 92;

Lord Kenyon, in Doe /;. Jones, 4 T. R. 300, 308; Cockburn on

Nationality, 7; Dicey, Conflict of Laws, pp. 173-177, 741.

It thus clearly appears that by the law of England for the last

three centuries, beginning before the settlement of this country,

and continuing to the present day, aliens, while residing in the

dominions possessed by the crown of England, were within the

allegiance, the obedience, the faith or loyalty, the protection, the

power, and the jurisdiction, of the English sovereign; and there-

fore every child born in England of alien parents was a natural-

born subject, unless the child of an ambassador or other diplomatic

agent of a foreign State, or of an alien enemy in hostile occupation

of the place where the child was born.

III. The same rule was in force in all the English colonies

upon this continent down to the time of the Declaration of Inde-

pendence, and in the United States afterwards, and continued to

prevail under the Constitution as originally established.

IV. It Avas contended by one of the learned counsel for the

United States that the rule of the Eoman law, by which the citi-

zenship of the child followed that of the parent, was the true rule

of international law, as now recognized in most civilized countries,

and had superseded the rule of the common law, depending on birth

within the realm, originally founded on feudal considerations.

But at the time of the adoption of the Constitution of the United

States in 1789, and long before, it would seem to have been the

rule in Europe generally, as it certainly was in France, that, as

said by Pothier, '"citizens, true and native-born citizens, are those

who are born within the extent of the dominion of France," and

"mere birth within the realm gives the rights of a native-born

citizen, independently of the origin of the father or mother, and of

their domicile; " and children born in a foreign country, of a French

father who had not established his domicile there nor given up the

intention of returning, were also deemed Frenchmen, as Laurent

says, by "a favor, a sort of fiction," and Calvo, "by a sort of fiction

of exterritoriality, considered as born in France, and therefore in-

vested with French nationality." Pothier, Traite des Personnes,

pt. 1. tit. 2, sect. 1, nos. 43, 4."); Walsh-Serrant v. Walsh-Serrant

(1802), 3 Journal du Palais, 384; s. c. 8 Merlin, Jurisprudence
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(."itli ed.), Domicile, §13; Prefet du Xonl v. Lebeau (1862), Journal

du Palais, 1863, 312 and note; 1 Laurent, Droit Civil, no. 321;

2 Calvo, Droit International (otli ed.), § o42; Cockburn on National-

ity, 13, 14; Hall's International Law (4th ed.), § 68. Tlie general

principle of citizeuship by birth within French territory prevailed

until after the French Revolution, and was affirmed in successive

constitutions, from the one adopted by the Constituent Assembly

in 17i)l to that of the French Keimblic in 1799. Constitutions et

Cliartes (ed. 1830), pp. lUO, 136, 148, 1S6. The Code Napoleon of

1807 changed the law uf France, and adopted, instead of the rule of

country of birth, Jtcs soli, tlie rule of descent or blood, Jua tiuiifjiiinis,

as the leading principle; but an eminent commentator has observed

that the framers of that code "appear not to have wholly freed

themselves from the ancient rule of France, or rather, indeed,

ancient rule of Europe, — de la vieille reyle frun^uUe, on jilutot menie

de la vieille regie eurojjeenne, — according to which nationality had

always been, in former times, determined by the place of birth."

1 Demolonibe. Cours de Code Napoleon (4tli ed.), no. 146.

Tlie later modifications of the rule in Europe rest upon the con-

stitutions, laws, or ordinances of the various countries, and liave no

important bearing upon the interpretation and effect of the Constitu-

tion of the L'nited States. The English Naturalization Act of 33

Vict. (1870), c. 14, and the Commissioners' Keport of 1869 out of

which it grew, both bear date since the adoi)tion of the Fourteenth

Amendment of the Constitution; and, as observed by INIr. Dicey,

that act has not affected the principle by which any person who,

whatever the nationality of his parents, is born within the Britisli

dominions, acciuires liritish nationality at birth, and is a natural-

born British suljject. Dicey, Conflict of Laws, 741. At the time

of the passage of that act, altliough the tendency on the continent

of Europe was to make parentage, rather than birth])lace, the

critericjn of nationality, and citizenship was denied to the native-

born children of foreign parents in Germany, Switzerland, Sweden,

and Norway, yet it appears still to have been conferred upon such

children in Ilolhmd, Denmark, and I'ortngal, and, when claimed

under certain specified conditions, in France, lielgiuin, Spain,

Italy, (.ireece, and Russia. Co(;kl)urn on Nationality, 14-21.

Tliere is, therefore, little ground for thr tlieory th;it, at the time

of the adojjtion of the Fourteenth Amendment of the Constitution

of the United States, tlierc was any settleil and definite rule of

international law, generally n-eognized by civilized nations, in(!on-

sist<*nt with tlie ancii-nt rule of citizenship by birth within the

dominion.

Nor can it be doubted that it is the inherent right of every inde-

pen<lent nation to determine for itself, and according to its own
Of»n.stitution and laws, what classes of persons shall be entitled to

its citizenship.
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Both in England and in the United States, indeed, statutes have

been passed, at various times, enacting that certain issue born

abroad of English subjects, or of American citizens, respectively,

should inherit, to some extent at least, the rights of their jjarents.

But those statutes applied only to cases coming within their pur-

port; and they have never been considered, in either countrj-, as

affecting the citizenship of persons born within its dominion.

[English statutes are discussed at considerable length, as are also

the statutes of the United States relating to naturalization and
the Civil Rights Act. It is suggested that the first clause of the

Fourteenth Amendment was not intended to impose any new restric-

tions upon citizenship, but is declaratory only of the existing law,

and in support of this view the language used in Slaughter-House

Cases, IG Wall. 36 (supra, p. 18), is quoted at length.]

The only adjudication that has been made by this court upon the

meaning of the clause, " and subject to the jurisdiction thereof, " in

the leading provision of the Fourteenth Amendment, is Elk v.

Wilkins, 112 U. S, 94, in which it was decided that an Indian

born a member of one of the Indian tribes within tlie United

States, which still existed and was recognized as an Indian tribe

by the United States, who had voluntarily separated himself from
his tribe, and taken up his residence among the white citizens of a

State, but who did not appear to have been naturalized, or taxed,

or in any way recognized or treated as a citizen, either by the

United States or by tlie State, was not a citizen of the United
States, as a person born in the United States, " and subject to the

jurisdiction thereof," \vitliin the meaning of the clause in question.^

That decision was placed upon the grounds, that the meaning of

those words was, "not merely subject in some respect or degree

to the jursidiction of the United States, but completely subject to

their political jurisdiction, and owing them direct and immediate
allegiance;" that by the Constitution, as originally established,

"Indians not taxed" were excluded from the persons according to

w'hose numbers representatives in Congress and direct taxes were
apportioned among the several States, and Congress was empowered
to regulate commerce, not only "with foreign nations," and among
the several States, but "with the Indian tribes;" that the Indian

tribes, being witliin the territorial limits of the United States,

were not, strictly speaking, foreign States, but were alien nations,

distinct political communities, the members of which owed imme-
diate allegiance to their several tribes, and were not part of the

people of the United States; that the alien and dependent condi-

tion of the members of one of those tribes could not be put off at

their own will, without the action or assent of the United States;

and that they were never deemed citizens, except when naturalized,

1 [But now see provisious of act of 18S7, 24 Stat. 388, by wliicli ludiaus may become
citizens]
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collectively or individually, under explicit provisions of a treaty,

or of an act of Congress; and, therefore, that "Indians born witliin

the territorial limits of tlie United States, members of, and owing

immediate allegiance to, one of the Indian tribes (an alien, though

dependent, power), although in a geographical sense born in the

United States, are no more * born in the United States, and subject

to the jurisdiction thereof,' within the meaning of the first section

of the Fourteenth Amendment, than the children of subjects of any-

foreign government born within the domain of that government, or

the children born within the United States of ambassadors or other

public ministers of foreign nations." And it was observed that

the language used, in dctiuing citizenship, in the first section of the

Civil Rights Act of 18GG, by the very Congress wliich framed the

Fourteenth Amendment, was "all persons born in the United

States, and not subject to any foreign power, excluding Indians not

taxed." 112 U. S. 99-10;}.

The decision in Elk v. Wilkins concerned only members of the

Indian tribes within the United States, and had no tendency to

deny citizenship to children born in the United States of foreign

parents of Caucasian, African, or Mongolian descent, not in the

diplomatic service of a foreign country.

The real object of the Fourteenth Amendment of the Constitution

in qualifying the words, "All persons born in the United States,"

by tlie addition, "and subject to the jurisdiction thereof," would

appear to have been to exclude, by the fewest and fittest words

(besides children of members of the Indian tribes, standing in a

peculiar relation to the national government, unknown to the

common law), the two classes of cases, — children born of alien

enemies in hostile occupation, and children of diplomatic represent-

atives of a foreign State, — b(»th of which as has already been

shown, by the law of England, ami liy our own law, from the time

of the first settlement of the English colonies in America, had been

recognizetl exceptions to the fundamental rule of citizensliip by

birth within the country. Calvin's Case, 7 C<ike, 1, l,S/>y Cockburn

on Nationality, 7; Di<;ey, Conflict of T^aws. 177; Inglis v. Sailors'

Snug Harbor, ;{ Tet. 99, liw; 2 Kent <'<.in. .;'.». IL'.

[The case of The Exchange, 7 Crandi. IKl, and ojiinions of

Secretaries of State and .Vttorneys-CJeiieiiil are (pioted from at

lengtli.]

The foreg(ung considerations and aulhoiities irresistibly lead us

to tliese conclusions: The l-'ourtetMitli Amendment ailirms the

ancient and fundanir'ntal rule of citizenship by birth within tlie

territory, in tlie allegian<u' and under the pr(»tection of tlie country,

including all children here born of resident aliens, with the excej)-

tions or riualifu^ations (as old as the rule itsidf) of children of foreign

sovereigns or tiieir ministers, or born on foreign public ships, or
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of enemies within and during a hostile occupation of part of our
territory, and with the singhi additional exception of children of
members of the Indian tribes owing direct allegiance to their
several tribes. The amendment, in clear words and in manifest
intent, includes the children born, within the territory of the
United States, of all other persons, of whatever race or color,
domiciled within the United States. Every citizen or subject of
another country, while domiciled here, is within the allegiance and
the protection, and consequently subject to the jurisdiction, of the
United States. His allegiance to the United States is direct and
immediate, and, although but local and temporary, continuing only
so long as he remains within our territory, is yet, in the words of
Lord Coke, in Calvin's Case, 7 Coke, 6a, "strong enough to make a
natural subject, for if he hath issue here, that issue is a natural-
born subject;" and his child, as said by Mr. Binney in his essay
before quoted, "if born in the country, is as much a citizen as the
natural-born child of a citizen, and by operation of the same prin-
ciple." It can hardly be denied that an alien is completely subject
to the political jurisdiction of tlie country in which he resides
seeing that, as said by JNIr. Webster, when Secretary of State, in his
Report to the President on Thrasher's case in 3851, and since re-
peated by this court, "independently of a residence with intention
to continue such residence; independently of any domiciliation;
independently of the taking of any oath of allegiance or of renounc-
ing any former allegiance, it is well known that, by the public law,
an alien, or a stranger born, for so long a time as he continues
within the dominions of a foreign government, owes obedience to
the laws of that government, and may be punished for treason, or
other crimes, as a native-born subject might be, unless his case is

varied by some treaty stipulations." Ex. Doc. H. R. Ko. 10, 1st
sess. 32d Congress, p. 4; 6 Webster's Works, 526; United States v.

Carlisle, IG Wall. 147, 155; Calvin's Case, 7 Coke, 6a; Ellesmere,
Postnati, 63; 1 Hale P. C. 62; 4 Bl. Com. 74, 92.

To hold that the Fourteenth Amendment of the Constitution
excludes from citizenship the children, born in the United States
of citizens or subjects of other countries, would be to deny citizen-
ship to thousands of persons of English, Scotch, Irish, German, or
other European parentage, who have always been considered and
treated as citizens of the United States.

The acts of Congress, known as the Chinese Exclusion Acts, the
earliest of which was passed some fourteen years after the adoption
of the constitutional amendment, cannot control its meaning, or
impair its effect, but must be construed and executed in subordina-
tion to its provisions. And the right of the United States, as exer-
cised by and under those acts, to exclude or to expel from the
country persons of the Chinese race, born in China, and continuing
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to be subjects of the Emperor of China, though having acquired a

commercial domicile in the United States, has been upheld by this

court, for reasons applicable to all aliens alike, and inapplicable to

citizens, of whatever race or color. Chae Chan Ping v. United

States, 130 U. S. 581; Nishinuira Ekiu r. United States, 142 U. S.

G.51; Fong Yue Ting v. United States, 14U U. S. G'JS; Leni Moou
Sing V. United States, 158 U. S. ooS; Wong Wing r. United States,

163 U. S. 228.

It is true tluit Chinese persons born in China cannot be naturalized,

like otlier aliens, by proceedings under the naturalization laws.

But this is for w\ant of any statute or treaty authorizing or permit-

ting such luituralization, as will appear by tracing the history of

the statutes, treaties, and decisions upon that subject— always bear-

ing in mind that statutes enacted by Congress, as well as treaties

made by the President and Senate, must yield to the paramount

and supreme law of the Constitution.

The fact, therefore, that acts of Congress or treaties have not

permitted Chinese persons born out of this country to become citi-

zens by naturalization, cannot exclude Chinese persons born in this

country from the operation of the broad and clear words of the

Constitution, " All persons born in the United States, and subject to

the jurisiliction thereof, are citizens of the United States."

VII. U])on the facts agreed in this case, the Anu*rican citizen-

sliip which Wong Kim Ark acquired by birth witliin the United

States has not been lost or taken away by anything happening

since his birth. No doubt he might himself, after coming of age,

renounce this citizenship, and become a citizen of the country of

his parents, or of any other country; for by our law, as solemnly-

declared by Congress, "the right of ex])atriation is a natural and
inherent right of all people," and "any declaration, instruction,

opinifju, order, or direction of any officer of the United States,

which denies, restricts, impairs, or (piestions tlie right of exjtatria-

tion, is declared inconsistent with tlie fundamental principles of

the Republic." llev. Stat. § 1 «)'.)<), re-enacting act of .Inly 27,

IHGH, c. 24'.), § 1; 15 Stat. 223, 224. Wlietlier any act of himself,

or of his parents, during liis minority, (Muld liave tlie same effect, is

at least doulitful. liut it would be out of ])lace to j)ursue that

inquiry; inasmuch as it is exjjressly agreed that his residence has

always been in the United States, and not elsewhere; that eaclj of

his temj)orary visits to China, the one for some months when lie was

about seventeen years old, and the otlier for something like .ayeiir

about the time of his coming of age, was made with tlie intention of

returning, and was followed by his actual return, to the VmhIii]

States; and "that said Wong Kim Ark has not, eitlier by himscir

or his parents acting for him, ever renounced his allegiance to the
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United States, and that he has never dune oi- coniniitted any act or

thing to exclude him tlierei'rom."

The evident intention, and the necessary effect, of the submission

of this case to the decision of tlie court upon the facts agreed by the

parties, were to present for determination the single question, stated

at the beginning of- this opinion, nanudy, whether a child born in

the United States, of parents of Chinese descent, who, at the time

of his birth, are subjects of the Emperor of China, but have a per-

manent domicile and residence iu the United States, and are there

carrying on business, and are not employed in any diplomatic or

official capacity under the Emperor of China, becomes at the time

of his birth a citizen of the United States. Eor the reasons above
stated, this court is of opinion that the question must be answered
iu the affirmative. Order affirmed.^

1 Mr. Chief Justice Fulleu delivered a dissentini^ opinion (Mr. Justice Har-
lan concurring), in which tlie following language was used :

—
"I think it follows that the children of Chinese born in tliis country do not, ipso

facto, become citizens of the United States unless the Fourteenth Amendment over-

rides both treaty and statute. Does it bear that construction ; or ratiier is it not the

projter construction that all persons born in the United States of parents permanently

residing here and susceptible of becoming citizens, and not prevented therefrom by
treaty or statute, are citizens, and not otherwise '\

' But the Cliinese under their form of government, the treaties and statutes, can-

not become citizens nor acquire a permanent home here, no matter what the length

of their stay may be. Wharton, Confl. Laws. § 12.

" In Fong Yue Ting r. United States, 149 U. S. 608, 717, it was said in respect of

the treaty of 1868: 'After some years' experience under tli:;t treaty, the government

of the United States was brought to the opinion that the presence within our territory

of large numbers of Chinese laborers, of a distinct race and religion, remaining

strnngers in tlie land, resiiling apart by themselves, tenaciously adliering to the cus-

toms and usages of their own country, unfamiliar with our institutions, and appar-

ently incapable of assimihitirg with our people, might endanger good order, and be

injurious to the public interests; and therefore requested and obtained from China

a modification of the treaty.'

"It is not to be admitted that the children of persons so situated become citizens

bv the accident of birth. On the contrary, I am of opinion that the I'rcsident and

Senate by treaty, and the Congress by naturalization, have the jiower, notwithstand-

ing the Fourteenth Amendment, to prescribe that all persons of a particular race, or

their children, cannot become citizens, and that it results that the consent to allow

such persons to come into and reside within our geographical limits does not carry with

it the imposition of citizenship upon children born to them while in this country under

•such consent, in sjiite of treaty and statute.

"In other words, the Fourteenth Amendment does not exclude from citizen.ship by

birth children born in tbe United States of parents permanently located therein, and

wlio might themselves become citizens ; nor, on the other hand, does it arbitrarily

make citizens of cliildren born in the Um'ted States of parents who, according to the

will of their native government and of this government, are and must remain aliens."
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b. Privileges and Immunities of Citizens.

• O'NEIL V. VERMONT.

144 United States, 323. 1892.

[See extract from dissenting opinion given sujyra, p. 17.]

SLAUGHTEK-HOUSE CASES.

16 Wallace, 36. 1872.

[See supra, p. 18.]

UNITED STATES v. CRUIKSHANK.

92 United States, 542. 1875.

[See supra, p. 31.]

CIVIL RIGHTS CASES.

109 United States, 3. 1883.

[See supra, p. 37, in note.]

Section II.

—

Suffrage and Elections.

MINOR /•. IIAl'PERSETT.

21 Wallace, 162. 1871.

[This action was brought in the State courts of Missouri by plain-

tiff, a person who would have been entitled to vote under the con-

stitution and laws of Missouri save for tlie fact that she was a

woman, to recover damages against the deftMulant, a registrar of

voters in the State of Missouri, for refusing to register her as a

duly qualified elector. The decision of the Supreme Court of

Missouri sustaining the lower court was that the provisions of the

constitution and laws of Missouri, restricting the elective franchise
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to males, was not in violation of the Federal Constitution, and plain-

tiff brought the cause to this court by writ of error.]

Mr. Chief Justice Waite delivered the opinion of the court.

The question is presented in tliis case, w^hether, since the adop-

tion of the Fourteenth Amendment, a woman, who is a citizen of

the United States and of the State of Missouri, is a voter in that

State, notwithstanding the provision of the constitution and laws of

the State, which contine the right of suffrage to men alone. We
might, perhaps, decide the case upon other grounds, but this ques-

tion is fairly made. From the opinion we find that it was the only

one decided in the court below, and it is the only one which has

been argued here. The case was undoubtedly brought to this

court for the sole purpose of having that question decided by us,

and in view of the evident i:)ropriety there is of having it settled,

so far as it can be by such a decision, we have concluded to waive

all other considerations and proceed at once to its determination.

It is contended that the provisions of the constitution and laws

of the State of Missouri, which confine the right of suffrage and

registration therefor to men, are in violation of the Constitution of

the United States, and therefore void. The argument is, that as a

woman, born or naturalized in the United States and subject to the

jurisdiction thereof, is a citizen of the United States and of the

State in which she resides, she has the right of suffrage as one of

the privileges and immunities of her citizenship, which the State

cannot by its laws or constitution abridge.

There is no doubt that women may be citizens. They are per-

sons, . and by the Fourteenth Amendment " all persons born or

naturalized in the United States and subject to the jurisdiction

thereof" are expressly declared to be "citizens of the United States

and of the State w^herein they reside." But, in our opinion, it did

not need this amendment to give them that position. Before its

adoption the Constitution of the United States did not in terms

prescribe who should be citizens of the United States or of the

several States, yet there were necessarily such citizens without

such provision. There cannot be a nation without a people. The
very idea of a political community, such as a nation is, implies an

association of persons for the promotion of their general Avelfare.

Each one of the persons associated becomes a member of the nation

formed by the association. He owes it allegiance and is entitled

to its protection. Allegiance and protection are, in this connection,

reciprocal obligations. The one is a compensation for the other;

allegiance for protection and protection for allegiance.

For convenience it has been found necessary to give a name to

this membership. The object is to designate by a title the person

and the relation he bears to the nation. For this purpose the

words "subject," "'inhabitant," and "citizen" liave been used, and
the choice between them is sometimes made to depend upon the

k
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form of the government. Citizen is now more commonly employed,

however, and as it has been considered better suited to the descrip-

tion of one living under a republican government, it was adopted

by nearly all of tlie States upon their separation from Great

Britain, and was "afterwards adopted in the Articles of Confedera-

tion and in the Constitution of the United States. A\'hen used in

this sense it is understood as conveying the idea of membership of

a nation, and nothing more.

To determine, then, who were citizeifs of the United States before,

the adoption of the amendment it is necessary to ascertain whnt

persons originally associated themselves together to form the

nation, and what were afterwards admitted to membership.

Looking at the Constitution itself we find that it was ordained

and establislied by "the peojde (jf the United States" (Preamble,

1 Stat. 10), and then going further back, we find that these were the

people of the several States that liad before dissolved the political

bands which connected them with Great Britain, and assumed a sepa-

rate and equal station among the powers of the earth (Declaration of

Iiulependence, 1 Stat. 1), and that liad by Articles of Confederation

and Perpetual Union, in which tliey took the name of "the United

States of America," entered into a firm league of friendship with each

other for their common defence, the security of their liberties and

their mutual and general welfare, binding themselves to assist each

otiier against all force offered to or attack made upon them, or any

of them, on account of religion, sovereignty, trade, or any other pre-

tence whatever (Articles of Confederation, § 3, 1 Stat. 4).

Whoever, then, was one of the people of either of these States

whi'U tlie Constitution of the United States was adojited, becanu'

ipat) facto a citizen — a meml)er of the nation created by its ado[i-

tion. He was one of the persons associating together to form the

nation, and was, consequently', one of its original citizens. As to

this there has never been a doubt. Disputes have arisen as to

whetlier or not certain persons or certain classes of jiersons were

part of the people at tlie time, ])ut never as t(^ llieir citizenship if

they were.

Additions might always be made to the citi/enslii]i of the United

States in two ways: first, by birth, and second, V)y naturalization.

This is apparent from tlie Constitution itself, for it jirovides (Article

2, § 1) that "no person except a natural-born citizen, or a citizen

of the United States at the time of the adoption of the Constitution,

shall be eligible to the office of President" (.\rticle 1, § 8), and that

(Congress shall have jtower "to establish a uniform rule of naturali-

zation." Thus new citizens may be born or they may be created by

naturalization.

[Legislation as to naturalization is referre(l to, indicating that

alien women and alien minors may become citizens by naturaliza-



SECT. II.] MINOR V. iiappp:rsett. 977

tion. Other Federal legislation is referred to, the character of

which iiulicates that woineu are citizens and entitled to all the

privileges and immunities of citizensliip.]

If the right of suffrage is one of tlie necessary privileges of a

citizen of the United States, then the' constitution and laws of

Missouri confining it to men are in violation of the Constitution of

the United (States, as amended, and consequentl}' void. The direct

question is, therefore, presented whether all citizens are necessarily

voters.

The Constitution does not define the privileges and immunities of

citizens. For that definition we must look elsewhere. In this case

we need not determine what they are, but only whether suffrage is

necessarily one of them.

The [Fourteenth] Amendment did not add to the privileges and
immunities of a citizen. It simply furnished an additional guaranty

for the protection of such as he already had. No new voters were
necessarily made by it. Indirectly it may have had that effect,

because it may have increased the number of citizens entitled to

suffrage under the constitution and laws of the States, but it oper-

ates for this purpose, if at all, through the States and the State

laws, and not directly upon the citizen.

It is clear, therefore, we think, that the Constitution has not

added the right of suffrage to the privileges and immunities of

citizenship as they existed at the time it was adopted. This makes
it proper to inquire whether suffrage was co-extensive with the

citizensliip of the States at the time of its adoption. If it was,

then it may with force be argued that suffrage was one of the

rights which belonged to citizenship, and in the enjoyment of which
every citizen must be protected. But if it was not, the contrary

may with propriety be assumed.

[The early constitutions of the State are referred to as indicating

that in all the States at the time the Federal Constitution was
adopted the right to vote was not conferred upon all citizens.

Article 4, § 2, and the Fourteentli and Fifteenth Amendments of

the Federal Constitution are referred to as indicating that the

privileges and immunities of tlie citizens in the several States do

not includ(! the right of suffrage.]

It is true that the United States guarantees to every State a

republican form of government (Constitution, Article 4, § 4). It

is also true that no State can pass a bill of attainder (Article 1, § 10),

and that no person can be deprived of life, liberty, or property with-

out due process of law (ib. Amendment 5). All these several pro-

visions of the Constitution must be construed in connection with the

other parts of the instrument, and in the light of the surrounding

circumstances.

The guaranty is of a republican form of government. No par-

62
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ticular government is designated as republican, neither is the

exact form to be guaranteed, iu any manner especially designated.

Here, as in other parts of the instrument, we are compelled to

resort elsewliere to ascertain what was intended.

The guaranty necessarily implies a duty on the part of the States

themselves to provide such a government. All the States had gov-

ernments when the Constitution was adopted. In all the people

participated to some extent, through their representatives elected in

the manner specially piovided. These governments the Constitu-

tion did not change. They were accepted precisely as they were,

and it is, therefore, to be presumed that they were such as it was
the duty of the States to provide. Thus we have unmistakable

evidence of what was republican in form, within the meaning of

that term as employed in the Constitution.

As has been seen, all the citizens of the States were not invested

with the right of suffrage. In all, save perhaps New Jersey, this

riglit was only bestowed upon men and not upon all of them.

Under these circumstances it is certainly now too late to contend

that a government is not republican, within the meaning of tliis

guaranty in the Constitution, because women are not made voters.

Besides this, citizenshij) has not in all cases been made a condi-

tion precedent to the enjoynient of the riglit of suffrage. Tlius, in

^lissouri, persons of foreign birth, who have declared their inten-

tion to become citizens of the United States, may under certain

circumstances vote. The same provision is to be found in the con-

stitutions of Alabama, Arkansas, Florida, Georgia, Indiana, Kansas,

^linnesota, and Texas.

Certainly, if the courts can consider any question settled, this is

one. For nearly ninety years the people have acted upon the idea

that the Constitution, when it conferred citizenshij), did not neces-

sarily confer the right of suffrage. If uniform ]>ractice long con-

tinued can settle the construction of so important an instrunu'iit as

the Constitution of the United States confessedly is, most certainly

it has been donii here. Our province is to decide what the law is,

not to declare what it should be.

We have given this case the careful consideration its inijxM-tance

deniunds. If the law is wrong, it ought to be (rhanged; but, the

])ower for that is not with us. The arguments addressed to us

bearing upon such a view of the subject may jierhaps be sudieient

to induce those having the power, to make the alteration, but they

ought not to be permitted to intlm-nee our judgment in determining

the jjfesent rights of the ]»arties now litigating before us. No
argument as to woman's need of suffrage can be considered. We
rtin only act upon her rights as they exist. It is not for us to look

at the hardsliip of withholding. Our ilutv is at an end it we find

it is within tin; power of a State to withhold.
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Being unanimously of the opinion that the Constitution of the
United States does not confer the right of suffrage upon any one,
and that the constitutions and laws of the several States which com-
mit that important trust to men alone are not necessarily void, we

Affirm the judgment.

Ex PARTE SIEBOLD.

100 United States, 371. 1879.

[See siqjra, p. 56.]

Section III. — Rights to Assemble and to bear Arms.

UMTED STATES v. CRUIKSHANK.

92 United States, 542. 1875.

[See supra, p. 31.
J
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CHAPTER XV.

TROTECTIOX TO PERSONS ACCUSED OF CRIME.

CALDEK r. BULL.

3 Dallas, 386 ; 1 Curtis, 209. 1798.

Chase, J. The decision of one question determines, in my opinion,

the present dispute. I shall, therefore, state from the record no

more of the case than I think necessary for the consideration of that

question only.

The legislature of Connecticut, on the second Thursday of May,

1795, passed a resolution or law, which, for tlie reasons assigned, set

aside a decree of the Court of Probate for Hartford, on the 21st of

March. 179.3, which decree disa]iproved of the will of Normand ^[or-

rison, the grandson, made the 21st of August, 1779, and refused to

record the said will ; and granted a new hearing by the said Conrt of

Probate, with liberty of appeal therefrom, in six months. A new

hearing was had, in virtue of this resolution, or law, before the said

Court of Probate, who, on the 27th of July. 179;"), a]iproved tlie said

will, and ordered it to be reccn-ded. At August, 1795, appeal was

then had to the Superior Court at Hartford, who, at February term,

179G, afiirmed the decree of the Court of Probate. Appeal was had

to the Supreme Court of Errors of Connecticut, who, in June, 1796,

adjudged tliat there were no errors. More than eighteen months

elapsed from the decree of the Court of Probate, on the 1st of March,

1793, and thereby Caleb I'.ull and wife were barred of all right of

appeal, by a statute of Connecticut. There was no law of that State

whereby a new hearing, or trial, before tlie said Court of Probate

)iiiglit be obtained. Calder and wife claim the jtremiscs in question,

in right of his wife, as heiress of N. Morrison, physician
;
Pidl and

wife claim under the will of N. Morrison, the grandson.

The couns(!l for the plaintiffs in error contend that the said resolu-

tion or law of tlie legislature of ('onuecticut, granting a new hearing

ill the above ea.se, i.s an ex post fnrtn l;iw, ]»roliil)ited by tlu^ Const ihi-

tion of the United States; that any law of the Federal government,

or of any of the State governments, contrary to the Constitution of

the United States, is void; and that tliis court possesses the power

to declare such law void.
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[The question wlu'ther the h'gishiture of a State can revise and
correct by law a decision of a court of justice is also considered. On
this question see Taylor v. Place, 4 R. I. 324, supra, p. 79.]

All the restrictions contained in the Constitution of the United
States on the power of the State legislatures, were provided in favor

of the authority of the Federal government. The proliibition against

their making any ex iwst facto laws was introduced for greater cau-

tion, and very probably arose from the knowledge that the Parlia-

ment of Great Britain claimed and exercised a power to pass such

laws, under the denomination of bills of attainder, or bills of pains

and penalties ; the first inflicting capital, and the other less punish-

ment. These acts were legislative judgments, and an exercise of

judicial power. Sometimes they respected the crime, by declaring

acts to be treason which were not treason when committed ; ^ at other

times they violated the rules of evidence, to supply a deficiency of

legal proof, by admitting one witness, when the existing law required

two; by receiving evidence without oath; or the oath of the wife

against the husband ; or other testimony which the courts of justice

would not admit ;
^ at other times they inflicted punishments where

the party was not by law liable to any punishment;^ and in other

cases they inflicted greater punishment than the law annexed to the

offence.* The ground for the exercise of such legislative power was
this, that the safety of the kingdom depended on the death, or other

punishment, of the offender ; as if traitors, when discovered, could be

so formidable, or the government so insecure. With very few excep-

tions, the advocates of such laws were stimulated by ambition, or

personal resentment and vindictive malice. To prevent such, and
similar acts of violence and injustice, I believe the Federal and State

legislatures were prohibited from passing any bill of attainder, or

any ex post facto law.

The Constitution of the United States, art. 1, s. 9, prohibits the

Legislature of the United States from passing any ex jjost facto law;

and in sec. 10 lays several restrictions on the authority of the legisla-

tures of the several States ; and among them, " that no State shall

pass any ex j^ost facto law."

It may be remembered that the legislatures of several of the States,

to wit, ]\[assachusetts, Pennsylvania, Delaware, Maryland, and Xorth
and South Carolina, are expressly prohibited, by their State constitu-

tions, from passing any expostfacto law.

I shall endeavor to show what law is to be considered an ex post

facto law, within the words and meaning of the prohibition in the

Federal Constitution. The prohibition, " that no State shall pass

1 The case of the Tarl of Strafford, in 1640.

2 The case of Sir John Fenwick, in 1090.

3 The banislimeut of Lord Clarendon, 1G67, 19 Car. IL c. 10; and of Bishop Atter-

bury, in 17:23', 9 Geo. I. c. 17.

* The Couventry Act, in 1670, 22 & 23 Car. IL c. 1.
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any ex post facto law," necessarily requires some explanation ; for

naked and without explanation it is unintelligible, and means nothing.

Literally, it is only that a law shall not be passed concerning, and
after the fact, or thing done, or action committed. I would ask,

what fact ; of what nature or kind ; and by whom done ? That
Charles I., king of England, was beheaded ; that Oliver Cromwell
was protector of England ; that Louis XVI., late king of France, was
guillotined, — all facts that have happened, but it would be non-

sense to suppose that the States were prohibited from making any
law after either of these events, and with reference thereto. The
prohibition in the letter is not to pass any law concerning and after

the fact, but the plain and obvious meaning and intention of the pro-

hibition is this, that the legislatures of the several States shall not

]iass laws after a fact done by a subject, or citizen, which shall have

relation to such fact, and shall punish him for having done it. The
prohibition, considered in this light, is an additional bulwark in favor

of the personal security of the subject, to protect his person from
punishment by legislative acts, having a retrospective operation. I

do not think it was inserted to secure the citizen in his private

rights, of either property or contracts. The prohibitions not to make
anything but gold and silver coin a tender in payment of debts, and
not to pass any law impairing the obligation of contracts, were in-

serted to secure private rights ; but the restriction not to pass any ex

post facto law, was to secure the person of the subject from injury or

punishment, in consequence of such law. If the prohibition against

making expostfacto laws was intended to secure personal rights from

being affectiul or injured by such laws, and the prohibition is suf-

ficiently extensive for that object, the otlier restraints I have enumer-

,ated were unnecessary, and therefore improper, for both of them are

retro.spective.

I will state what laws I consider ex post facto laws, within the

words and tlie intent of the proliibition. 1st. Every law that makes
an acti<^n done before the passing of the law, and which was inno-

cent when done, criminal ; and punishes such action. 2.1. Every

law that aggravates a crime, or makes it greater than it was, when
committed. .3d. Every law that changes the punishment, and inflicts

a greater ijunishment tlian the law annexed to tiie crime, wlien com-

mitted. 4th. Every law tl)at alters the legal rules of evidence, and

receives less or dilTercMit testimony than the law required at tlie time

of the commission of the offence, in order to convict the offender.

.Ml th<!se and similar laws are manifestly unjust and o[)prcssive. In

my opinion, the tnu; distinction is between ex post facto laws and
retrospective laws. Every e.r post facto law must necessarily l)e

retrospective, but every retrospeetivi! law is not an ex post facto law :

the former only arc prohibited. Every law tliat takes away or im-

pairs rights vested, agreeably to existing laws, is retrosjx'etive, and

is generally unjust, and may be (i]»pressivc ; and it is a good general
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rule that a law should have no retrospect ; but there are cases in

svhich laws may justly, and i'or the benefit of the community, and
also of individuals, relate to a time antecedent to their commence-
ment ; as statutes of oblivion, or of pardon. They are certainly

retrospective, and literally both concerning and after the facts com-
mitted. But I do not consider any law ex post facto, within the ])ro-

hibition, that mollifies the rigor of the criminal law; but only those

that create, or aggravate, the crime, or increase the punishment, or

change the rules of evidence, for the purpose of conviction. Every
law that is to have an operation before the making thereof, as to com-
mence at an antecedent time, or to save time from the statute of lim-

itations, or to excuse acts which were unlawful, and before committed,

and the like, is retrospective. But such laws may be proper or neces-

sary, as the case may be. There is a great and apparent difference

between making an unlawful act lawful, and the making an innocent

action criminal, and punishing it as a crime. The expressions ''ex

post facto laws," are technical, they had been in use long before the

Revolution, and had acquired an appropriate meaning, by legislators,

lawyers, and authors. The celebrated and judicious Sir William
Blackstone, in his Commentaries, considers an ex i^ost facto law pre-

cisely in the same light I have done. His opinion is confirmed by
his successor, Mr. Wooddeson, and by the author of the Federalist,

whom I esteem superior to both, for his extensive and accurate

knowledge of the true principles of government.

[The other judges of the court delivered o})inions and the decree

of the Supreme Court of Errors of Connecticut was affirmed, all

concurring.] ^

1 In Krixg v. Missouri, 107 U. S. 221 (1882), it appeared that plaintiff in error

had been pnt on trial under an indictment charging liini with murder in the first

degree, but had pleaded guilty of murder in the second degree, and had therenpou
been sentenced for that offence. Subsecinently, on appeal, he secured a reversal of

this sentence, and the case was remanded to the lower court for further proceedings.

Thereupon he refused to withdraw his plea of murder in tiie second degree, and
refused to plead not guilty to the indictment for murder in the first degree; but the

court set aside his plea of guilty, interposed for him a plea of not guilty, and he was
tried and convicted for murder in the first degree. It appeared that by the law recog-

uized in Missouri at the time the crime was committed, a conviction for the secoiul

degree under a charge of the first degree of the offence, amounted to an acquittal of

so much of the crime cliarged as would constitute murder in tlie first degree, but sui)-

sequently, and before the last trial, it had been provided l)y an amendment to tlie

constitution of the State tliat after the reversal of a conviction for a lower degree de-

fendant could be again ])Ut on trial for the original ciiarge. Kring insisted that, as to

tlie offence charged as committed before this change in the cimstitution, such change
was e.r jiost fartn. Mr. JisTiCE Mii.i.Kit. delivering the opinion of the court, quoted

from the opinion in Calder r. Bull, whicli is given above, and continued as follows:—
" But it is not to be supposed that the ojiinion in tliat case undertook to define,

by way of exclusion, all the cases to wliicli tlie constitutional j)rovision would he

applicable.

" Accordingly, in a subsequent case tried before Mr. Justice Washington, he said,

in his charge to the jury, that 'an er pnst facto law is one which, in its operation,

makes that criminal which was not .so at the time the action was performed; or wliiih
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increases the punishment, or, in short, which, in relation to the offence or its conso/itences,

alters the situation o/a purtii to his disadcautage.' United States i'. Hall, 2 Wasli. 366.

*' He aiUl3, by way of application to tliat case, wiiich was for a violation of the

embargo laws: ' If tlie enforcing law applies to this case, there can be no doubt that,

so far as it takes owm/ or impairs the dejmre wiiicii the law had provided tiie defend-

ant at the time when the condition of this bond became forfeiteil, it is ex post facto

anil inoperative.'

"'Ihis case was carried to the Supreme Court and the judgment atBrmed.

6 Cranch. 171.

"The new constitution of Missouri does take away wiiat, by the law of the State

when the crime was committed, was a good defence to tlie charge of murder in the

first degree.
" In the Rubsequent ca.ses of Cummings v. The State of Missouri and Kx parte

Garland, 4 Wall. 277, 333, this court Iield tliat a law wliich excludcil a minister of the

gospel from the exercise of his clerical function, and a lawyer from practice in tiie

courts, unless each would take an oath that they liad not engaged in or encouraged

armed hostilities against the government of tlie United States, w;is an <'.r post facto

law, because it punished, in a manner not before punished by law, offences committed

before its passage, and because it instituted a new rule of evidence in aid of convic-

tion. This court was divided in that case, the minority being of opinion that the act

in (juestiou was not a crimes act, and indicted no jtunisiimont, in the judicial sense, for

any past crime, but they diil not controvert the proposition that if the act had that

effect it was an ex post farto law.

" In these cases we have illusti-ations of the lil)eral (.uiistruction which this court,

and Mr. Justice Washiiigt(jn in the Circuit Court, gave to the words ex post facto law,

— a construction in manilost accord with tiie purpose of the constitutional convention

to protect the individual rights of life and liberty against hostile retrospective

legislation.

" Nearly all the States of the Union have similar provisions in their constitutions,

and whether they have or not, they all recognize the obligatory force of this clause of

t!ie Federal Constitution on their legislation."

'I'he opinion of the Supreme Court of Missouri, from which the case w.as brought to

tills court by writ of error, is considered at length, and to the position tak<'n in that

court that the change made in the constitution of Mi.ssouri relatetl to ])rocedure only,

and therefore did not constitute an ex post Jnrto law within the prohibition of the Fed-

eral Constitution, it was decided th.it a change in procedun; might alter the situation

of the party to his disadvantage, and might therefore bo an ex post facto law, and

tincoiistitutional. 'I'he decision of the .Supreme Court of Missouri was therefore

reverscil.

Mil. .IisTlCi; .Matiii.ws delivered .1 dissenting opinion, in whii h .Mk. Cim;i" .Il's-

Tici; W'ai TK, .Mi(. Ji sTK i; Hkadlkv, and Mu. .Iustick (jKAV conciirreil.

In TiioMi'soN V. Utah, 170 U. S. 343 (18*J.'<), which, on another ])oint, is given

supra, on p. 831, Mn. .Ilstick Haulan, delivering the opinion of the court, di.scu.s.sos

the (|uestion as to what i.s an fx fiosi firio law, and uses the following langinigo, which

is not included in the portion of the opinion already given :
—

'• It is not nei-essary to review the numeroiiH cases in which the courts have deter-

mined whether |)arti(iilar stiitutes come within the const itution.'il prohibition of rx post

facto laws. It is HufUcicnt now to s;iy th.it a st:itutc bidongs to that cla.ss which by its

ueceiwary operation and 'in its relation to the offence, or its consc(|ucnces, alters tlio

situation of the acctised to his ilisailvantage.' United States r. Hall, 2 Wash. C. C.

3i-,r,; Kring c. Missouri, 107 U. S. 221, 228; Medley, petitioner, 134 U.S. 160, 171.

Of ( onrse, a statute is not of that class unless it maleri.illy impairs the right <tf the

accused to h.ive the (|ueHlion of his guilt r|cierniin(;d according to the law as it was

when tho offence was committed. And. therefore, it is well settled that the accused

i/» not entitled of right to be tried in the exact mode, in all n-spects, tli.at m.iy be pre-

KcrilKfU for tho trial of criminal cases at the time of the commission of the offence

charged against him. Cr»olc-y in Irs Trealisi- on Consiitutional Limitations, c. 9, fith

ed. p. 326, after referring to some of tlie mljiul^ed cases relating to ix post facto laws,
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MACKIN V. UNITED STATES.

117 United States, 417. 1885.

[Plaixtiff in error was prosecuted by information in the Di.sti'iet

Court of the United States for the Nortliern District of Illinois unilcr

section 5440 of the Revised Statutes for conspiring to commit offences

against the United States, defined by sections 5403, 5511, and 5512 of

the Revised Statutes relating to election of representatives in Con-
gress. Being convicted and sentenced to pay a fine of $5,000 and to

be imprisoned for two years in the penitentiary of the State of Illi-

nois (which sentence was within the penalty authorized by R. S. sec.

5440), the defendant took the case by writ of error to the Circuit

Court, where the two judges were divided in opinion on the ques-

tion whether the crime charged against defendant was an infamous

crime for which he could not be prosecuted except by indictment

;

and on certificate of division on this question, the case came to this

court.]

Mr. Justice Gray delivered the opinion of the court.

In Ex x>(ii'te Wilson, 114 U. S. 417, it was adjudged by this court,

upon full consideration, that a crime punishable by imprisonment fur

a term of years at hard labor was an infamous crime, within the

meaning of the Fifth Amendment of the Constitution of the United

States, which declares that " ISTo person shall be held to answer for a

says: 'But so far as mere modes of procedure are concerned, a party lias no nmre
riglit, in a criminal than in a civil action, to insist tiiat his case shall be disposed uf

under the law in force when the act to be investigated is charged to have taken p'ace.

Remedies must always be under the control of the legislature, and it would create

endless confusion in legal proceedings if every case was to be conducted only in

accordance with the rules of practice, and heard only by the courts in existence when
its facts arose. The legislature may abolish courts and create new ones, and it may
prescribe altogetlier different modes of procedure in its discretion, though it cannot

lawfully, we think, in so doing, dispense with any of those substantial protectiuns with

which the existing law surrounds the person accused of crime.' And this view was
substantially approved by this court in Kring v. Missouri, al)ove cited. So, in Hopt r.

Utah, 110 U. S. 574, .")90, it was said that no one had a vested right in mere modes of

procedure, and that it was for the State, upon grounds of public policy, to regulate

procedure at its pleasure. This court, in Duncan v. Missouri, 152 U. S. 377, 382, said

that statutes regulating procedure, if they leave untouched all the substantial protec-

tions witli which existing law surrounds the person accused of crime, are not within

tlie constitutional inhibition of er post facto laws. But it was held in Hopt ?•. Utah,

above cited, that a statute that takes from the accused a substantial right given to

him by the law in force at the time to which his guilt relates would be e.r po^t facto

in its nature and operation, and that legislation of that kind cannot be sustained sim-

])ly because, in a general sense, it may be said to regulate procedure. The ditficulty

is not so much as to the soundness of the general rule that an accused has no vested

right in particular modes of procedure, as in determining whether particular statutes

by their operation take from an accused any right that was regarded, at the time of

the adoption of the Constitution, as vital for the protection of life and liberty, and
which he enjoyed at the time of tlie connnission of the offence charged against him."
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capital or otherwise infamous crime, unless on a presentment or in-

dictment of a grand jury ;
" and therefore could not be prosecuted by

information in any court of the United States.

The reasons for that judgment, witliout undertaking to recapitulate

them in detail, or to restate the authorities cited in their support,

may be summed up as follows : The Fifth Amendment had in view

the rule of the common law, governing the mode of prosecuting those

accused of crime, by which an information by the Attorney General,

without the intervention of a grand jury, was not allowed for a capital

crime, nor for any felony ; rather than the rule of evidence, by which

those convicted of crimes of a certain character were disqualified to

testify as witnesses. In other words, of the two kinds of infamy

known to the law of England before the Declaration of Independence,

the Constitutional amendment looked to the one founded on the

opinions of the people respecting the mode of punishment, rather

than to that founded on the construction of law respecting the future

credibility of the delinquent. The leading word *' capital " describing

the crime by its punishment only, the associated words ''or otherwise

infamous crime,'' must, by an elementary rule of construction, be held

to include any crime subject to an infamous ])unishment, even if they

should be held to include also crimes infamous in their nature, inde-

pendently of the punishment affixed to them. Having regard to the

object and terms of the amendment, as well as to the history of its

proposal and adoption, and to the early understanding and practice

under it, no person can be held to answer, without presentment or

indictment by a grand jury, for any crime for which an infamous

punishment may lawfully be imposed by the court. The test is

whether the crime is one for which the statutes authorize the co\irt

to award an infamous punishment, not whether the punishment ulti-

mately awarded is an infamous one; when the accused is in danger

of being subjected to an infamous punishment if convicted, he has the

right to insist that he shall not be put upon liis trial, except on the

accusation of a grand jury. The Constitution protecting every one

from being prosecuted in a court of the United States, witliout the

intervention of a grand jury, for any crime which is subject by law

to an infamous punishment, no declaration of Congress is needed to

secure, or competent to defeat, the constitutional safeguard. AVhat

punishments shall Ix; considered as infamous may be affi'ctcd by the

changes of public opinion from one age to another ; and for more

than a century, imprisonment at hard labor in the State prison or

penitentiary has Ijeen considered an infamous punishment in ICngland

and Ameri(ra.

How far a convict sentenced by a c(jurt of the riiitcil States to

imprisonment in a State prison or penitentiq.ry, and not in terms

sentenced to hard lal)or, can be f)ut to work, either as part of his

punishment, or as part of the discipline and treatment of the prison,
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was much discussed at the bar, but we have not found it ner-essary

to dwell upon it, because we cannot doubt that at the present day
imprisonment in a State prison or penitentiary, with or without hard
labor, is an infamous punishment. It is not only so considered in

the general opinion of the people, but it has been recognized as

such in the legislation of the States and Territories, as well as

of Congress.

But the most conclusive evidence of the opinion of Congress upon
this subject is to be found in the act conferring on the Police Court
of the District of Columbia "original and exclusive jurisdiction of all

offences against the United States, committed in the District, not
deemed capital or otherwise infamous crimes, that is to say, of all

simple assaults and batteries, and all other misdemeanors not punish-

able by imprisonment in the penitentiary," Act of June 17, 1870,
eh. 133, § 1, -16 Stat. 153; Eev. Stat. D. C. § 1049. "Infamous
crimes " are thus in the most explicit words defined to be those
"punishable by imprisonment in the penitentiary."

The result is, that all the crimes charged against the defendants in

this information are infamous crimes, within the meaning of the Fifth

Amendment of the Constitution, and that the defendants cannot be
held to answer in the courts of the United States for any of those
crimes, otherwise than on a presentment or indictment of a grand
jury ; and therefore the first question certified must be answered
in the affirmative, and the second question in the negative, and the
other questions certified become immaterial.

Ordered accordingly.

HALLINGER v. DAVIS.

IIG United States, 314. 1892.

[Hallinger made application to the Circuit Court of the United
States for the District of Xew Jersey for a writ of habeas corpus to

I'elieve him from imprisonment under sentence in a State court for

murder. In the State court he had plead guilty, and in accordance
with the statutes of the State the court without a jui-y had by exami-
nation of witnesses determined the degree of the crime and adjudged
him guilty of murder in the first degree, and condemned him to be
hanged.]

Mr. Justice Shiras delivered the opinion of the court.

It is contended on behalf of the appellant that the judgment and
sentence of the Court of Oyer and Terminer of Hudson County, New
Jersey, whereby he is deprived of his liberty and condemned to be
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hanged, are void, because the Act of Criuiinal rrocedure of the State

of New Jersey, in pursuance of the provisions of which such judg-

ment and sentence were rendered, is repugnant to the Fourteenth

Amendment of the Constitution of the United States, which is in

tliese words :
" Nor shall any State deprive any person of life, liberty,

or property without due process of law." Such repugnancy is sup-

posed to be found in the proposition that a verdict by a jury is an

essential part in prosecutions for felonies, without which the accused

cannot be said to have been condemned by " due process of law ;

'*

and that any act of a State legislature i)roviding for the trial of

felonies otherwise than by a common law jury, composed of twelve

men, would be unconstitutional and void.

Upon the question of the right of one charged with crime to waive

a trial by jury, and elect to be tried by the court, when there is a

positive legislative enactment, giving the right so to do, and confer-

ring power on the court to try the accused in such a case, there are

numerous decisions by State courts, upholding the validity of such

proceeding. Dailey v. State, 4 Ohio St. 57 ; Dillingham v. State,

5 Ohio St. 280; People v. Noli, 20 Cal. 1G4; State c. Worden, 46

Conn. 349; State r. Albee, CI N. 1 1. 423, 42S.

The decisions already cited sufficiently show that the State courts

hold that trials had under the provisions of statutes authorizing per-

sons accused of felonies to waive a jury trial, and to submit tlie degree

of their guilt to the determination of the courts, are " due process of

law." While these decisions are not conclusive upon this cotirt, yet

they are entitled to our respectful consideration.

[Several cases relating to the question whether due process of law

necessitates a trial by jury are considered, among them. Ex jxirti' Wall,

107 U. S. 2Go, supra, p. 903, and Ilurtado r. California, 110 U. S. 516,

siijivfi^ ]). 905.]

Applying the ])rinciples of these decisions to the case before us, we

are readily brought to the conclusion that tlie appellant, in voluntarily

availing himself of the i)rovisions of the statute and electing to pleatl

guilty, was deprived of no right or privilege within the jiroteetion of

the Fourteenth Amendment. The trial seems to have been conducted

in strict accordance with the forms prescribed by the constitution and

laws of the State, and with sjjecial regard to the rights of the accused

thereunder. The court refrained from at once accepting his plea of

guilty, assigned him counsel, and twice adjourned, for a period of

several days, in order that he might be fully advised of the truth,

f<jrce, and effect of his plea of guilty. Whatever might be thought

of the wisdom in departing, in capital cases, from time-honored pro-

cedure, there is certainly nothing in the present record to enable this

court to perceive that the rights of the appellant, so far as the laws

and Constitution of the United States are concerned, have been in

anywise infringed.
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Other propositions are discussed in the brief of the appellant's
counsel, but they are either without legal foundation or suggest
questions that are not subject to our revision.

The judgnien.t of the Circuit Court is Affirmed.
Mr. Justice Haklax assents to the conclusion, but does not agree

in all the reasoning of the opinion.^

BOYD V. UNITED STATES.

116 United States, 616. 1886.

[See supra, p. 885.]

1 In Harris v. People, 128 111. 585 (1889), the question was raised whether a con-
viction in a criminal prosecution in wiiich defendant had waived a jury trial, and the
trial was by the court without a jury, was valid. Mu. Justice Eailey, delivering
the opinion of the court, cites the provisions of the constitution and statutes of the
State expressly guaranteeing and preserviug tlie right of jury trial in criminal cases,

and then proceeds as follows :
—

"A jury of twelve men being the only legally constituted tribunal for the trial of
an indictment for a felony, it necessarily follows that the court or judge is not such
tribunal, and that in the absence of a jury he has by law no jurisdiction. There is

no law which authorizes him to sit as a substitute for a jury and perform their func-
tions in such cases, and if he attempts to do so, his act must he regarded as nugatory.
Especially must this be true where the jury are not only the judges of the facts as at
common law, but are also the judges of the law as provided by our statute.

"But it is said that the right to a trial by a jury is a ri;:ht wliidi the defendant
may waive. This may be admitted, since every plea of guilty is, in legal effect, a
waiver of the right to a trial by the legally constituted tribunal. But while a defend-
ant may waive bis right to a jury trial, he cannot, by such waiver, confer jurisdiction
to try him upon a tribunal which has no such jurisdiction by law. .Jurisdiction of the
subject-matter must always be derived from the law and not from the consent of the
parties, but in tlie present case jurisdiction is sought to be based, not upon any law con-
ferring it, but upon the defen<lant's consent and agreement to waive a jury and sub-
mit her cause to the court for trial. 'It is a maxim in the law that consent can never
confer jurisdiction

; by which is meant that the consent of the parties cannot empower
a court to act upon subjects which are not submitted to its determination and judg-
ment by the law. The law creates courts, and upon considerations of general public
policy defines and limits their jurisdiction; and this can neither be enlarged nor re-

stricted by the act of the parties.' Cooley's Const. Lim. 398.

"We are of the opinion, then, both upon principle and authority, that the criminal
court had no legal power to try the defendant without a jury, notwithstanding her
consent and agreement in that behalf, and tliat the trial and conviction are therefore
erroneous. The judgment will be reversed and the cause remanded."
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BROWN V. WALKER.

IGl United States, 591. 1S96.

[Petitionf.r Brown applied to the Circuit Court of the United

States to be relieved from iuiprisonnient under commitment for con-

tempt in refusing to answer as a witness before a grand jury of the

District Court of the United States for the Western District of Penn-

sylvania in relation to a charge under investigation by that body against

certain officers and agents of a railway company, of which 15rowu

was also an officer, for alleged violation of the Interstate Commerce

Act. His petition was refused and he was remanded to custody (70

Fed. Kep. 46). He thereupon appealed to this court.]

"Mr. Justice Biitjwx, after stating the facts, delivered the opinion

of the court.

This case involves an alleged incompatibility between that clause

of the Fifth Amendment to the Constitution, which declares that no

person " shall be compelled in any criminal case to be a witness

against himself," and the act of Congress of February 11, 189.3,

c. 83, 27 Stat. 443, which enacts that " no person shall be excused

from attending and testifying or from producing books, papers,

tariffs, contracts, agreements, and documents before the Interstate

Commerce Commission or in obedience to the subixena of the com-

mission, ... on the ground or for the reason that the testimony

er evidence, documentary or otlierwise, required of him, may tend to

criminate him or subject him to a penalty or forfeiture. But no

person shall be prosecuted or subjected to any penalty or forfeiture

for or on account of any transaction, matter, or thing concerning

which he may testify, or produce evidence, documentary or other-

wise, before said commission, or in obedience to its subpoena or the

subpfiiua of either of them, or in any such case or proceeding."

The act is supposed to have been passed in view of the opinion of

this court in Counsflman /•. Hitchcock, 142 U. S. 547, to the elTet;t

th£.t section 800 of tlie Ki;vist'd Statutes, providing that no evidence

given by a witness shall be used against him, his property or estate,

in any manner, in any court of the United States, in any criminal

jtroceeding, did not alTord that complete ])rote('.tion to tlie witness

which the amc^ndment was intended to guarantee. Tlie gist of that

de(;ision is contained in the following extracts from the opinion

of Mr. Justice Blatchford, referring to section 800: "It could not,

and would not, prevent the use of his testimony to search out other

testimony to \xi used in evidence against him or his property, in

a criminal proeeeding in such court. It could not jjrcvcnt the

obUiining and the use of witnessc^s and evidence wliich sliould be

attributable directly to the testimony lie might give unch-r com-

pulHirin, and on which he might be convided, when otheiwisi', and



CHAP. XV.] BROWN V. WALKER. 991

iC he had refused to answer, he could not possibly have been con-

victed." And again :
" We are clearly of opinion that no statute

which leaves the party or witness subject to prosecution, after

he answers the criminating question put to him, can have the

effect of supplanting the privilege conferred by the Constitution

of the United States. Section 8G0 of the Revised Statutes does not

supply a complete protection from all the perils against which the

constitutional })rohibition was designcMl to guard, and is not a full

substitute for that prohibition. In view of the constitutional provi-

sion, a statutory enactment, to be valid, must afford absolute immu-
nity against future prosecutions for the offence to which the question

relates."

The inference from this language is that, if the statute does afford

such immunity against future prosecution, the witness will be com-

pellable to testify. . . . To meet tliis construction of the constitu-

tional provision, the act in question was passed, exempting the

witness from any prosecution on account of any transaction to which

he may testify. The case before us is whether this sufficiently satis-

fies the constitutional guaranty of protection.

The clause of the Constitution in question is obviously susceptible

of two interpretations. If it be construed literally, as authorizing

the witness to refuse to disclose any fact which might tend to incrim-

inate, disgrace, or expose him to unfavorable comments, then as he

must necessarily to a large extent determine upon his own conscience

and responsibility whether his answer to the proposed question will

have that tendency (1 Burr's Trial, 244; Fisher v. Ronalds, 12 C. B.

762; Reynell v. Sprye, 1 De Gex, j\IcN. & G. 656; Adams i'. Lloyd,

3 H. & N. 351; Merluzzi v. Gleeson, 59 Md. 214; Bunn v. Bnnn,

4 De Gex, J. & S. 316; Ex jmrte Reynolds, 20 Ch. Div. 294; Ux
parte Schofield, 6 Ch. Div. 230), the practical result would be, that

no one could be compelled to testify to a material fact in a criminal

case, unless he chose to do so, or unless it was entirely clear that the

privilege was not set up in good faith. If, upon the other hand, the

object of the provision be to secure the witness against a criminal

pro'secution, which might be aided directly or indirectly by his dis-

closure then, if no such prosecution be possible, — in other words, if

his testimony operate as a complete pardon for the offence to which

it relates,— a statute absolutely securing to him such immunity from

prosecution would satisfy the demands of the clause in question.

The maxim nemo tenetur seipsum accusare had its origin in a pro-

test against the inquisitorial and manifestly unjust methods of inter-

rogating accused persons, which have long obtained in the continental

system, and, until the expulsion of the Stuarts from the British

throne in 1688, and the erection of additional barriers for the pro-

tection of the people against the exercise of arbitrary power, was not

uncommon even in England. While the admissions or confessions
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(»f the prisoner, wheu voluntarily and freely made, have always

ranked high in the scale of incriminating evidence, if an accused per-

son be asked to explain his apparent connection with a crime under

investigation, the ease with which the questions put to him may

assume an inquisitorial character, the temptation to press the witness

unduly, to browbeat him if he be timid or reluctant, to push him into

a corner, and to entrap him into fatal contradictions, which is so

painfully evident in many of the earlier State trials, notably in those

of Sir Nicholas Throckmorton, and Udal, the Puritan minister, made

the system so odious as to give rise to a demand for its total aboli-

tion/ The change in the English criminal procedure in that particu-

lar seems to be founded upon no statute and no judicial opinion, but

ui)on a general and silent acquiescence of the courts in a popular

demand. But, however adopted, it has become firmly embedded in

English, as well as in American jurisprudence. So deeply did the

iniquities of the ancient system impress themselves upon the minds

of tlie American colonists that the States, with one accord, made a

denial of the right to question an accused person a part of their

fundamental law, so that a maxim, which in England was a mere

rule of evidence, became clothed in this country with the impregna-

bility of a constitutional enactment.

Stringent as the general rule is, however, certain classes of cases

have always been treated as not falling within the reason of the rule,

and, therefore, constituting apparent exceptions. When examined,

these cases will all be found to be based upon the idea that, if the

testimony sought cannot possibly be used as a basis for, or in aid of,

a criminal prosecution against the witness, the rule ceases to apply,

its object being to protect the witness himself and no one else —
much less that it shall be made use of as a pretext for securing

immunity to others.

[The exceptions referred to and sustained at some length by cita-

tions of authorities are the following: Waiver of the jirivilege by

disclosing criminal connection with the offence, after which a full

disclosure may be required; waiver of the jjrivilege under tlie stat-

utes allowing defendant to testify, after whicli he may be subjected

to full cross-examination; cases where the jjrosecution is barred by

the statute of limitations; cases where the evidence might tend to

bring the witness into disre|)ute without fixing criminal culpability;

cases where tiie witness has l)een pardoned for the crime.]

All of the cases above cited ])roceed upon the idea thai ilie pro-

hiliition against his being compelled to testify against himself pre-

supjioses a legal detriment to the witness arising from tlie exposure.

As the object of the first eight amendments to tlie Constitution was

to incorporate into the fundamental law of the land certain ]>rin-

ciples of natural justice wliich liad become permanently fixed in tlie

jurisprudence of the motlier country, the construction given to those

principles by the English courts is cogent evidence of wliat they
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Avere designed to-socnre and of the limitations thnt should be put

upon them. This is but another application of the familar rule that

where one State adopts the laws of another, it is also presumed to

adopt the known and settled construction of those laws by the courts

of the State from which they are taken. Cathcart v. Robinson,

5 Pet. 264, 280; McDonald v. Hovey, 110 U. S. 619.

The act of Congress in question securing to witnesses immunity
from prosecution is virtually an act of general amnesty, and belongs

to a class of legislation which is not uncommon either in England

(2 Taylor, Evidence, § 1455, where a large number of similar acts

are collated) or in this country. Although the Constitution vests in

the President ''power to grant reprieves and pardons for offences

against the United States, except in cases of impeachment," this

power has never been held to take from Congress the power to pass

acts of general amnesty, and is ordinarily exercised only in cases of

individuals after conviction, although as was said by this court in

Ux parte Garland, 4 Wall. 333, 380, " it extends to every offence

known to the law, and ma}' be exercised at any time after its com-
mission, either before legal proceedings are taken, or during their

pendency, or after conviction and judgment."

It is argued in this connection that, while the witness is granted

immunity from prosecution by the Federal government, he does not

obtain such immunity against prosecution in the state courts. We
are unable to appreciate the force of this suggestion. It is true that

the Constitution does not operate upon a witness testifying in the

State courts, since we have held that the first eight amendments are

limitations only upon the powers of Congress and the Federal courts,

and are not applicable to the several States, except so far as the

Fourteenth Amendment may have made them applicable, l^arron v.

Baltimore, 7 Pet. 243; Fox v. Ohio, 5 How. 410; Withers v. Buck-

ley, 20 How. 84; Twitchell v. Commonwealth, 7 Wall. 321; Presser

V. Illinois, 116 U. S. 252.

There is no such restriction, however, upon the ajiplicabilit}' of

Federal statutes. The sixth article of the Constitution declares that
'' This Constitution, and the laws of the United States which shall

be made in pursuance thereof ; and all treaties made, or which

shall be made, under the authority of the United States, shall be the

supreme law of the land ; and the judges in every State shall be

bound thereby, anything in the constitution or laws of any State to

the contrary notwithstanding."

The act in question contains no suggestion that it is to be applied

only to the Federal courts. It declares broadly that " no person

shall be excused from attending and testifying . . . before the Inter-

state Commerce Commission ... on the ground . . . that the testi-

63
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mony . . . required of him may tend to criminate him," etc. "But no

person shall be prosecuted or subjected to any penalty or forfeiture

for or on account of any transaction, matter, or thing concerning which

he may testify." etc. It is not that he shall not be prosecuted for or

on account of any crime concerning which he may testify,whic'li might

possibly be urge 1 to apply only to crimes under the Federal law and

not to crimes, such as the passing of counterfeit money, etc., which

are also cognizable under State laws ; but the immunity extends to

any transartion, matter, or thhig concerning wliicli lie may testily,

which clearly indicates that the immunity is inteudetl to be general,

and to be applicable whenever and in whatever court such prosecu-

tion may be had.

But even granting that there were still a bare possibility that by his

disclosure he might be subjected to the criminal laws of some other

sovereignty, that, as Chief Justice Cockburn said in Queen v. Boyes,

1 B. & S. 311, in reply to the argument that the witness was not

protected by Ins pardon against an impeachment by the House of

Commons, is not a real and probable danger, with reference to the

ordinary operations of the law in the ordinary courts, l)ut "a danger

of an imaginary and unsubstantial character, having reference to

some extraordinary and barely possible contingency, so improbable

that no reasonable man would suffer it to intiuence hi& conduct."

Such dangers it was never the object of the provision to obviate.

If, as was justly observed in the opinion of the court below, wit-

nesses standing in l^rown's position were at liberty to set up an

immunity from testifying, the enforcement of tlie Interstate Com-
merce Law or other analogous acts, wherein it is for the interest

of botli parties to conceal their misdoings, would become impos-

sible, since it is only from the mouths of those having knowledge of

the inhibited contracts that the facts can be ascertained. While the

constitutional provision in question is justly regarded as one of the

most valuable prerogatives of the citizen, its object is fully accom-

plished by the statutory immunity, and we are, therefore, of ojunion

that the witness was compellable to answer, and that the judgim-nt

of the court below must be A0irmcd.^

' Mil. Ji'STICF. SiiiKAH delivcTfMl II (linspntiriR ()i)ini(>n, ii) wliicli Mit. .Tistice T'ikav

ntnl Mh. Ji;»ricE Wimtk concurrcil. Mu. Jl.stki: I'iki.d iiIsd dtlivcrid u (lissent-

ing upiniuD
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MATTOX V. UNITED STATES.

150 United States, 237. 1895.

[Piiis is an appeal from a conviction in the District Court of the

United States for the District of Kansas for murder alleged to have

been committed within the Indi;in Territory. Questions of juris-

diction were raised and considered which are not here material.

But it appears tliat during the trial a transcript of the evidence

given in favor of the prosecution on a former trial of the same cause

by witnesses since deceased, was admitted in evidence against the

objection that the right of the accused by the Sixth Amendment to

be confronted with the witnesses against him was violated. On
this point the decision is as follows.]

Mb. Justice Bkown delivered the opinion of the court.

3. Upon the trial it was sliown by the government that two of its

witnesses on the former trial, namely, Thomas Whitman and

George Thornton, had since died, whereupon a transcribed copy of

the reporter's stenographic notes of their testimony upon such

trial, supported by his testimony that it was correct, was admitted

to be read in evidence, and constituted the strongest proof against

the accused. Both these witnesses were present and were fully

examined and cross-examined on the former trial. It is claimed,

however, that the constitutional provision that the accused shall

"be confronted with the witnesses against him" was infringed, by

permitting the testimony of witnesses sworn upon the former trial

to be read against him. No question is made tlmt this may not be

done in a civil case, but it is insisted that the reasons of convenience

and necessity which excuse a departure from the ordinary course of

procedure in civil cases cannot override the constitutional provision

in question.

[Many decisions on the question in the courts of England and of

the United States are referred to, and it is indicated that there is a

conflict in the authorities.]

The primary object of the constitutional provision in question was

to prevent depositions or ex ixirte affidavits, such as were some-

times admitted in civil cases, being used against the prisoner in

lieu of a personal examination and cross-examination of the witness

in which the accused has an opportunity, not only of testing the

recollection and sifting the conscience of the witness, but of com-

pelling him to stand face to face with the jury in order that they

may look at him, and judge by his demeanor upon the stand and

the manner in which he gives his testimony whether he is worthy

of belief. There is doubtless reason for saying that the accused

should never lose the benefit of any of these safeguards even by



996 PROTECTION TO PERSONS ACCUSED OF CRIME. [t'HAP. XV.

the death of the witness; and that, if notes of his testimony are

permitted to be read, he is deprived of the advantage of that per-

sonal presence of the witness before the jury which the hiw has

designed for his protection. lUit general rules of law of this kind,

however beneficent in their operation and valuable to the accused,

must occasionally give way to considerations of public policy and

the necessities of the case. To say that a criminal, after having

once been convicted by the testimony of a certain witness, should

go scot free simply because death has closed the mouth of that wit-

ness, would be carrying his constitutional protection to an unwar-

rantable extent. The law in its wisdom declares that the rights of

the public shall not be wholly sacrificed in order that an incidental

benefit may be preserved to the accused.

We are bound to interpret the Constitution in the light of the law

as it existed at the time it was ado[)ted, not as reaching out for new
guaranties of the rights of the citizen, but as securing to every

individual such as he already possessed as a British subject— such

as his ancestors had inherited and defended since the days of

Magna Charta. ^lany of its provisions in the nature of a Bill of

llights are subject to exceptions, recognized long before the adop-

tion of the Constitution, and not interfering at all with its spirit.

Such excej)tions were obviously intended to be res[)e('ted. A tech-

nical adherence to the letter of a constitutional jn-ovision may
occasionally be carried farther than is necessary to the just protec-

tion of the accused, and farther than the safety of the public will

warrant. For instance, there could be nothing more directly con-

trary to the letter of tlie provision in question than the admission

of dying declarations. They are rarely made in the presence of

the accused; they are made without any opportunity for examina-
tion or cross-examination; nor is the witness l)rought face to face

with the jury; yet from time immemorial they have been treated as

competent testimony, and no one would have the hardihood at this

day to question their admissibility. They are admitted nt)t in con-

formity with any general rule regarding the admission of testimony,

but as an exception to such rules, simply from tlie necessities of

the case, and to jjrevent a manilV.st failure of justice. As was said

by the Chief Justice when this iraso was here u])on the first writ of

error (14G U. S. 140, irt'I), the sense (»f im])eji(ling death is pre-

sumed to remove all temptation to falseliood, and to enforce as

strict an adherence to tlie trutli as would the oliligation of an oath.

If such declarations are admitted, because made by a ])erson then
dea<i, uiwU'r circumstances which give his statements the same
weight as if made under oath, there is erpial if not greater reason

for admitting testimony of his statements which were made under
oath.

TliR substance (>f the eonstilulion.i] jirotection is jireserved to the

prisoner in the advantage he has once had of seeing the witness face
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to face, and of subjecting him to the ordeal of a cross-examination.

This, the law says, he shall under no circumstances be deprived of,

and many of the very cases which hold testimony such as this to be

admissible also hold that not the substance of his testimony only,

but the very words of the witness, shall be proven. We do not
wish to be understood as expressing an opinion upon this point, but
all the authorities hold that a copy of the stenographic report of his

entire former testimony, supported by the oath of the stenographer
that it is a correct transcript of his notes and of the testimony of

the deceased witness, such as was produced in this case, is compe-
tent evidence of what he said.

[Other questions are considered. The judgment is affirmed.^]

1 Mr. Justice Shiras delivered a dissenting opinion in which Mr. Justice Gray
and Mr. Justice White concurred.
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CIlAPTKll XVI.

TROTECTION TO CONTUACTS AND PROPERTY.

Section I. — Laws impairini; tue Op.i.ioatiun of

Contracts.

WOODllUFF r. TUArNALL.

10 Howard, 190 ; 18 Curtis, ;3:jS. 1S50.

M'Lean, J., tlelivereil the opinion of the court.

This ciise is before us on a writ of error to the Supreme Court of

Arkansas.

An action was brought by the State of Arkansas, in tlie Pulaski

Circuit Court, against the plaintiff in error, and his sureties, Chester

Ashley and others, upon his ofKcial bond as late treasurer of State,

fur the recovery of a certain sum of money alleged to have been

received by him, as treasurer, between the 27tli day of October, 1836,

and the 26th day of December, IS.'W. And a judgment was recov-

ered against him and his securities, on the 13th of .huie. IS 1.1, for

i?.''»,.''>."»0.22 and costs. An execution having been issued on the judg-

ment, on tlie 24tli of February, 1S17, the ]ilaintifT tendered to tho

(hdendant in error, wlio prosecuted the suit as attorney-general, the

fidl amount of the judgment, interest, and costs, in the notes of the

P.:ink of the State of Arkansas, whi(;h were refused.

The above facts being stated in a petition to the Su])reme Court of

Arkansas on the 25th of Fel)ruary, 1.S47, an alternative mundaimis

was issued to Trapnall, the defendant in error, to receive the bank-

notes in satisfaction of the judgment, or sliow cause why he shall

refuse to do so.

On tlie return of the uinm/iniii/s, tlie defendant admitted the judg-

ment and tender of the. notes ; but alleged tliat he was not authorized

to receive them in satisfaction of the judgment, because the twenty-

eighth section of the bank cliart»M-, under which alone tin; j)laintifF

could claim a right so to satisfy the judgment, was repeale(\. by an

act of the legislature, approved .Fanuary H>, IS I."*.
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It was agreed by the parties, that the record of the judgment should
be made a part of the proceeding ; that the defendant was the proper
officer by law to receive satisfaction of the judgment ; that the notes
tendered were issued by the bank prior to tlie year 1840, and that
down to the year 184:5 the notes of the bank were received and paid
out by the State, in discharge of all public dues

; that the bank con-
tinues to exist with all its corporate functions.

The court were of opinion that the return of the defendant showed
a sufficient cause for a refusal to obey the mandate of the writ, and
gave judgment accordingly.

The twenty-eighth section of the bank charter, which was repealed
'by the act of 1845, provided "that the bills and notes of said insti-

tution shall be received in all payments of debts due to the State of
Arkansas." And the question raised for consideration and decision
is, whether the repeal of this section brings the case within the
Constitution of the United States, which prohibits a State from
impairing the obligations of a contract.

The entire stock of the bank is owned by the State. It furnishes
the capital and receives the profits. And, in addition to the credit
given to the notes of the bank by the capital provided, the State
declares in the charter, they shall be received in all payments of
debts due to it. Is this a contract ? A contract is defined to be an
agreement between competent persons, to do or not to do a certain
thing. The undertaking on the part of the State is, to receive the
notes of the bank in payment from its debtors. This comes within
the definition of a. contract. It is a contract founded upon a good and
valuable consideration; a consideration beneficial to the State, as its

profits are increased by sustaining the credit, and consequently ex-

tending the circulation, of the paper of the bank.

With whom was this contract made ? We answer, with the liolders

of the paper of the bank. The notes are made payable to bearer;

consequently, every hona fide holder has a right, under the twenty-
eighth section, to pay to the State any debt lie may owe it, in the
paper of the bank. It is a continuing guarantee by the State, that

the notes shall be so received. Such a contract would be binding on
an individual, and it is not less so on a State.

That the State had the right to repeal the above section may be
admitted. And the emissions of the bank subsequently are without
the guarantee. But the notes in circulation at the time of the repeal

are not affected by it. The holder may still claim the right, by the

force of the contract, to discharge any debt he may owe to the State

in the notes thus issued.

It is argued that there could have been violated or impaired no
contract with the plaintiff in error, as it does not appear he had the
notes tendered by him in his jiossessinn at the time tlie twenty-eighth
section was repealed.
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It is admitted that he had the notes in his possession at the time

he made the tender, and that they were issued by the bank before the

repeal of the section ; and nothing more than this couhl be required.

Tlie guarantee of the State, that the notes of the bank should be

received iu discharge of public dues, embraced all the bills issued by

it; the repeal of the guarantee was intended, no doubt, to exclude all

the notes of tlie bank then in circulation. Until the repeal of the

twenty-eighth section, the State continued to receive and pay out

these notes. Up to that time, no one doubted the obligation of the

State to receive them. The law was absolute and imperative on the

officers of the State. The holder of the paper claimed tlie benetit of

this obligation, and it is supposed his right could never have been"

questioned. The notes were payable to bearer, and the bearer was

the only person who had a right to demand payment of the bank, or

to pay them into the state treasury in discharge of a debt. The

guarantee included all the notes of the bank in circulation as clearly

as if on the face of every note the words had been engraved :
" This

note shall be received by the State in payment of debts." And that

tlie legislature could not withdraw this obligation from the notes in

circulation at the time the guarantee was repealed, is a position which

can require no argument. Any one had a right to receive tliem, and

to test the constitutionality of the repeal.

A State can no more impair, by legislation, the obligation of its

own contracts, than it can iini)air the obligation of the eontracts of

individuals. We naturally look to the action of a sovereign state

to be characterized by a more scrupulous regard to justice, antl a

higher morality, than belong to the ordinary transactions of individ-

uals. Tlie obligation of the State of Arkansas to receive the notes

of the bank, in payment of its debts, is much stronger tlian in the

above case of individual guarantee.

The bank belonged to the State, and it realized tlie i)rotit.s of its

operations. It was conducted by the agents of the State, under the

sui»ervi.sion of the legislature. By the guarantee, tin' notes of tlu^ bank,

for the iiayment oi debts to the State, w(M-e ecpial to gold and silver.

This, to some extent, sustained their credit, and gave them cui rency.

Loans were made by the bank on satisfactory security. Tlie debts

of the bank, or a large portion of them, may fairly be presumed to

liave been collfctcd. liut the means of the bank, thus under the

control of the Statf, became exhausted. Wlit-thcr this was the result

of withdrawing the capital from the bank, by the State, does not

appear upon the record. We only know the fact, that its funds

liave disappeared, leaving, it is said, a larg(5 amount nt its paper,

issiif'd Ix'fore the repeal of the guarantfc, worthless, in the hands of

tlie citiztMi.s of the State.

Tlie obligation of the State to receive these notes is denied, on the

grouml that the twenty-eighth section was a general jtrovision, liaide
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to be repealed at any time by the legislature. And it is compared
to a general provision to receive, for public dues, the paper of banks
generally, unconnected with the State. There is no analogy in the

two cases. One is a question of public policy, intiueuced by consid-

erations of general convenience, which every one knows may be

changed at the discretion of the legislature. But the other arises out

of a contract incorporated into the charter, imposing an obligation on
the State to receive, in payment of all debts due to it, the pajjer of a

bank owned by the State, and whose notes are circulated for its

benefit. The power of the legislature to repeal the section, the stock

of the bank being owned by the State, is not controverted ; but that

act cannot atfect the notes in circulation at the time of the repeal.

It is objected, that this view trenches upon the sovereignty of the

State, in the exercise of its taxing power and in the regulation of its

currency. We are not aware that a State has power over the cur-

rency further than the right to establish banks, to regulate or pro-

hibit the circulation, within the State, of foreign notes, and to

determine in what the public dues shall be paid.

It is a principle controverted by no one, that, on general questions

of policy, one legislature cannot bind those which shall succeed it
;

but it is equally true and undoubted, that a legislature may make a

contract which shall bind those that shall come after it.

In sustaining the application for a mand'unus, the Supreme Court

of the State exercised jurisdiction in the case. To that court exclu-

sively belongs the question of its own jurisdiction. For the reasons

stated, the judgment of the Supreme Court is reversed, and the cause

is remanded for further proceedings to that court, as it may have

jurisdiction, in conformity to the opinion of this court.

^

1 Mu. Justice Greer delivered a dissenting opinion in which Mr. Justice

Catron and Mr. Justice Daniel concurred. Mr. Justice Nelson also di.ssenced.

Several cases have been decided in the Supreme Court of the United States arising

under provisions in a refunding act in Virginia by wliich the coupons of the refunding

bonds were made receival)le in payment of taxes. In the last of these cases, .Mc(iA'iiEY

f. Virginia, 135 U. S. 662 (1890), Mr. Justice Bradley, delivering tiie opiniou of

the court, uses this language :
—

" It has always been contended on the part of the bondholders that this statute

created a contract between them and the State, firm and inviolable, whicli the legislature

liad no constitutional right to violate or impair ; and such was. for several years, the

uniform holding of the Supreme Court of Appeals of Virginia. See Antoni v

Wright, 22 (Jrattan. 833, November term, 1872; Wise v. Kogers, 24 Grattan, 169;

Clarke v. Tyler. 30 Grattan, 134. A different view, liowever, has since been taken by

the Court of Appeals which now holds that tlie act of 1871 was unconstitutional

from its ince])tion, being repugnant to certain provisions of the Constitution of the

State adopted in 1869. An elaborate argument to this effect is contained in the

opinion of the court rendered in one of the cases now before us, Vashon v. Greenhow,

decided January 14, 1886. In ordinary ca.'^es the decision of the highest court of a

State with regard to the validity of one of its statutes would be binding upon this

court; but where the question raised is whether a contract has or has not been made,

the obligation of which is alleged to have been impaired by legi.slative action, it is the

prerogative of this court, under the Constitution of the United States and the acts of
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Congress relating to writs of error to tlie judgments of state courts, to iii(|uiro, and

jndge for itself, witli reganl to tlie making of such contract, whatever may be the

views or decisions of tlie state courts in relation thereto,

"The decisions of tiiis court, therefore, in reference to the question whetlicr a

valid contract w;is made hy the statute in question between the JState of N'irginia and

the holders of the bonds authorized b_v said act, are to be considered as binding upon

us, although a c-ontrarv view may have been taken by tiie courts of N'irginia; and in

view of tliis jirini-ipie of constitutional law, and of the decisions made by this ctmrt, we
have no hesitation in saying that the act of 1871 was a valid act, and that it did and

does constitute a contract between the State and tlie holders of tlie lionds issued under it,

and that the holders of the coupons of said bonds, wlietiier still attached thereto or

separated tlierefroni, are entitled, by a solemn engagement of tlie State, to use them
in payment of State taxes and public dues. This was determined in Hartman r.

Greenhow, 102 U. S. 672, decided in .January, 1881 ; in Antoni c. Greenliow, 107

U. S. 769, decided in .Manh, 1S83; in the Virginia Coupon Cases, lU U. S. 269,

decided iu April, 1885; and in all the cases on the sui)ject that have come before

this court for adjudication. This question, therefore, may be considered as fore-

closed and no longer open for consideration. It may be laiil down as undoubted law

that the lawful owner of any such coupons has the right to tender the same after

maturity in absolute payment of all ta.xes, delits, dues, and demands due from liim to

the State. The only question of difficulty which can arise iu any case is as to tlie

mode of relief which the owner of such coupons is entitled to in case tliey are refnseil

when properly tendered in making his payment, or as to the cases which may be e.\-

cej>ted from the operation of his right."

In MritRAV r. Cii.viiLKSTuN, 96 U. S. 4.32 (1877), was involved the validity of the

action of tiie city of Charleston in South Carolina iu levying a tax upon bonds of the

city held by non-resident owners. Mu. Justice Strong, delivering the opinion of

the court, u.ses this language :
—

" We come, then, to the (|uestiou whether the ordinances decided by the court to

be valid did impair the obligation of tiie city's contract with tlie plainiilT. The
solution of this (piestion depends upon a correct understanding of what that obligation

was. By the certilicites of stock, or city loan, held by the plaintiff, the city assumed

to pay to him the sum nientioned in tiieni, and to p.ay six per cent interest in

quarterly payments. The obligation undertaken, therefore, w.as both to ji.iy the

interest at the rate specified, and to pay it to the plaintiff. .Sucli w:is the coiitra«t,

and such wjts the whole contract. It contained no reservation or restriction of the

duty described. But the city ordinances, if they can have any force, change botii the

form and effect of the undertaking. They are the language of the jiromisor. In snl>-

Htance, they say to the creditor :
' True, our assumption w;is to pay to you (piarterly a

sum of moiK^y equal to six per cent per annum on the deiit we owe you. .Such was

our expresTi engagement. lint we now lessen our obligation. Instead of paying all the

interest to y<iu. we retain a part for ourselves, and sniistitute tiie part retained for a

part of what we expres>ly pmniised you.' Thus .applying tiie onlinanct-s to the contract,

it hecoinesa very different thing fnnn what it was when it was ni.ade ; ami the change is

en'ect<;d by legislation, by ordin.inces of tlie city, eiunied under the .xs.Hcrted .inlhority <<(

laws passed by tin- legislature. That liy such legisl.itioii the nldigation of tlie conlrait

ii* impaired in m.anifest enough, unless it can lie held there w;is sinne implied reser-

vation of n right ill the creditor todiangeits terms, a right reserv«?d wIk'ii ihi- contract

w:iA made, — unless soiin^ power wilh withludd, not e.\pres>>ed or di.sclosed, hut wliicli

entered into and liniitcMl the express undertaking Hut how that c.in hi<, — how :ui

exprcsss contract can contain an implication, or consist with a reservation directly con-

trary to the woriJH of the Jnstrniiient, has never yet been discovered.

"It hat lM<en stren^on^ly ar^in-d on liehalf of the defendant that the .State of South

Carolina and the city council of ( 'hailcslon posses.seij tlie power of taxiUioii when the

contraciM were nnnle, that by the contracts the city did not surrend«'r this power; that

therefore, the contracts were miIiJ(><-I to its poHHibh« exercise, and that the city onii-

nani-es were only an exertion of it. We an- told tin- power of ii State to impose tjires

n|Hjn .Hiil'jotN within its jurisdiction is unlimited (with some few exceptions), and
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SALT COMPANY v. EAST SAGINAW.

13 Wallace, 373. 1871.

[In 1859 the legislature of Michigan passed an act for encourag-

ing the manufacture of salt, which provided that all corporations

formed or which might be formed for the purpose of boring for and

manufacturing salt from salt water in the State, and all individuals

engaged or to be engaged in such boring and manufacture, should

hold all their property, real and personal, used for the purpose exempt
from taxation of any kind, and that a bounty of ten cents per bushel

should be paid to each such corporation or individual for salt manu-

factured from water obtained by boring in the State. It appeared

that the East Saginaw Salt Manufacturing Coujpany had, after the

passage of this act, been organized and operated as a corporation for

the purpose of manufacturing salt from salt water to be obtained in

the State. In 1861 the statute was amended by greatly limiting its

benetits, and the plaintiff brought action to restrain the collection of

taxes which were within the exemption of the original act but not

within the provisions of the act as amended, alleging tliat it had,

after the passage of the original act, spent large sunis of money in

erecting works for the manufacture of salt and in manufacturing the

same. A demurrer to the bill was overruled in the lower court,

but on appeal to the Supreme Court of the State this ruling was

reversed and the bill was dismissed, which decision was by the Salt

Company brought to this court for review on error.]

Mr. Justice Bradley delivered the opinion of the court.

It is unnecessary at this time to discuss the question of power on

the part of a State legislature to make a contract exempting certain

that it extends to every thing tliat exists by its authority or is introduced by its per-

mission. Hence it is inferred that tlie contracts of the city of Charleston were made
with reference to this power, and in subordination of it.

" All this may be admitted, but it does not meet the case of the defendant. We do

not question the existence of a State power to levy taxes as claimed, nor tlie subordi-

nation of contracts to it, so far as it is unrestrained by constituti(jnal limitation. But

the power is not without limits, and one of its limitations is found in the clause of the

Federal Constitution, that no State shall pass a law imjiairing the obligation of con-

tracts. A change of the expressed stipulations of a contract, or a relief of a debtor

from strict and literal compliance with its re(|uirements, can no more be effected by an

exertion of the taxing jiower tlian it can be liy tlie exertion of any other power of a

State legislature. Tlie constitutional provision against impairing contr.act oliligations

is a limitation upon the taxing power, ;is well as njion all legislation, whatever form

it mav assume. Indeed, attempted State taxation is the mode most frequently adopted

to iiffoct contracts contrary to the constitutional inliil)itiou. It most frccjuontly calls

for the exercise of our su])ervisory ])o\ver. It may, then, safely be alKrmed that no

State, by virtue of its taxing power, can say to a debtor, 'You need not pay to your

creditor all of wliat you have promised to him. You may satisfy yonr duty to him

l)v retaining a part for yourself, or for some munici|).ality, or for the State treasury.'

Much less can a city say, ' We will tax our debt to you, and in virtue of tlie tax

witlihold a part for our own use.'"
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property from taxation. Such a power has been frequently asserted

and sustained by the decisions of this court.

The question in this case is, -whether any contract was made at all

;

and, if there was, whether it was a contract determinable at will, or

of perpetual obligation ?

Had the plaintiff in error been incorporated by a special charter,

and had that cliarter contained tlie provision that all its lands and

property used in the manufacture of salt should forever, or during

the continuance of its charter, be exempt from taxation, and had that

charter been accepted and acted on, it would have constituted a con-

tract. But the case before as is not of that kind. It declares, in

purport and effect, that all corporations and individuals who shall

manufacture salt in Michigan from water obtained by borrowing in

that State, shall be exempt from taxation as to all property used for

that purpose, and, after they shall have manufactured five thousand

bushels of salt, they shall receive a bounty of ten cents per busliel.

That is the whole of it. As the Supreme Court of Micliigan says, it

is a bounty law, and- nothing more; a law dictated by public policy

and the general good, like a law offering a bounty of fifty cents for

the killing of every wolf or other destructive animal. Such a law

is not a contract, except to bestow the promised bounty u[)()n those

who earn it, so long as the law remains unrepealed. There is no

pledge that it shall not be repealed at any time. As long as it

remains a law every inhabitant of the State, every corporation hav-

ing the recpiisite power, is at liberty to avail himself, or itself, of it3

advantages, at will, by complying with its terms, and doing the

things which it promises to reward, but is also at liberty, at any

time, to abandon such a course. There is no obligation on any

person to comply with the conditions of the law. It is a matter

j)urely voluntary ; and, as it is purely voluntary on the one part, so

it is }>urely voluntary on the other j)art ; tiiat is, on the part of the

legislature, to continue, or not to continue, the law. The law in

question says to all : Vou shall liave a bounty of ten cents per

bushel for all salt manufactured, and the projierty used shall be free

from taxes. I'.ut it does not say liow long this shall contiinie ; nor

do the parties who enter upon tlie business ])romise liow long tliey

will continue the manufacture. It is an arrangement determinable

at the will of eitiier of the j»arties, as much so as the hiring of

a lalK^ring man by tlie day.

If it b»; (objected that such a view of the case exposes parti(!8 to

liardship and injustice, the answer is ready at hand, and is this : It

will not be presumed that the legislature of a sovereign State will

do acts that inflict liardshij) ami injustice.

In shfjft, the' law docs not, in our judgment, belong to that class of

laws wliieli can be tl»Miominated contra(;ts, except so far as they have

been actually executed and complied with, 'i'hero is no stipulation,
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express or implied, tliat it shall not be repealed. General encour-
agements, held out to all persons indiscriminately, to engage in a
particular trade or manufacture, whether such encouragement be in

the shape of bounties or drawbacks, or other advantage, are always
under the legislative control, and may be discontinued at any time.

Judgment affirmed.

FISK V. JEFFERSON POLICE JURY.

116 United States, 131. 1885.

Mr. Justice Miller delivered the opinion of the court.

[This case involves the question whether plaintiff in error, who
was au attorney at law, could recover of the Parish of Jefferson for
salary and fees due him from the parish as district attorney. He
obtained judgment in the State court against the police jury, which
is the governing body of the parish, and being unable to obtain the
payment of his judgment, he applied for a writ of mandamus to com-
pel the assessment and collection of a tax, which right was denied
in the Supreme Court of the State, and the case was brought to this
court by writ of error.]

We do not assert the proposition that a perspn elected to an office

for a definite term has any such contract with the government or
with the appointing body as to prevent the legislature or other proper
authority from abolishing the office or diminishing its duration or
removing him from office. So, though when appointed the law has
provided a fixed compensation for his services, there is no contract
which forbids the legislature or other proper authority to change the
rate of compensation for salary or services after the change is made,
though this may include a part of the term of the office then unex-
pired. Butler V. Pennsylvania, 10 How. 402.

But, after the services have been rendered, under a law, resolution,

or ordinance which fixes the rate of compensation, there arises an
implied contract to pay for those services at that rate. Tliis contract
is a completed contract. Its obligation is perfect, and rests on the
remedies which the law then gives for its enforcement. The vice of
the argument of the Supreme Court of Louisiana is in limiting the
protecting power of the constitutional provision against impairing
the obligation of contracts to express contracts, to specific agree-
ments, and in rejecting that much larger class in which one party
having delivered property, paid money, rendered service, or suffered
loss at the request of or for the use of another, the law completes the
contract by implying an obligation on the part of the latter to make
compensation. This obligation can no more be impaired by a law of
the State than that arising on a promissory note.
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The case of Fisk was of this character. His appointment as dis-

trict attorney was lawful, and was a request made to him by the

proper authority to render the services demanded of that office. He
did render these services for the parish, and the obligation of the

])olice jury to pay for them was complete. Not only were the ser-

vices requested and rendered, and the obligation to pay for them

perfect, but the measure of compensation was also fixed by the

previous order of the police jury. There was here wanting no ele-

ment of a contract. Tiie judgment in the court for the recovery of

this compensation concluded all these questions. Hall i\ Wisconsin,

103 U. S. 5, 10; Newton v. Commissioners, 100 U. S. 548, 559.

The judgments of the Supreme Court of Louisiana are therefore

reversed, and the cases are remanded to that court for further

proceedings not inconsistent irifh this opinio7i.

TRUSTEES OF DAKTMOL'TII COLLEGE v. WOODWARD.

4 Wheatoii, 518; 4 Curtis, 4fi:]. 1819.

[This was an action of trover brought in the State couit of New
Hampshire by plaintiff in error for the record books and other docu-

ments of the corporation detained by defendant Woodward, riain-

tilTs were, by letters patent of King George III. issued in 17(>9

through the then governor of the province of New Hampshire, created

a corporation, and continued to claim as such by succession in ac-

cordance with the provisions of the original letters patent. Subse-

quently, in 181G, certain statutes were passed by the State providing

for the reorganization of the corporation and continuance of the same,

under the title of "The Trustees of Dartmouth University," and

defendant, who liad been the secretary and the treasurer of the

plaintilf corporation, having been deposed from such offices by that

corporaticui and elected to the same position by the body claiming to

act under the State laws, retained possession of the records of the

college, refusing to deliver them to i)laintirr3, who assorted their

right thereto under the original charter. The jury in the State court

returned a special verdict to the effect tiiat if the State statutes were

valid, defendant was entitled to possession of the records; otherwise

the verdict should be entered for plaintiff for twenty thousand

d«jllars damages. It appears that the judgment of the State court

was for defendaj)t, althougli the statement in the case is to the effect

that it was for plaintiff in the lower court. Plaintiffs bring tlie case

to this court by writ of error. The court discusses at length the

nature of the organization provided for by the letters patent, and

finds that such organization became by th(! letters patent a private
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eleemosynary corporation. The portion of the opinion relating to the
question whether the statutes of Xew Hanii)shire were invalid as

impairing the obligation of the contract involved in the original

charter is as follows.]

Mr. Chief Justice Marshall delivered the opinion of the court.

From this review of the charter, it appears tliat Dartmouth College
is an eleemosynary institution, incorporated for the purpose of per-
petuating the application of the bounty of the donors to the specified

objects of that bounty
;
that its trustees or governors were originally

named by the founder, and invested witli the power of perpetuating
themselves

; that they are not public officers, nor is it a civil institu-

tion, participating in the administration of government; but a charity
school, or a seminary of education, incorporated for the preservation

of its propert}', and the perpetual application of that property to the
objects of its creation.

Yet a question remains to be considered, of more real difficulty, on
which more doubt has been entertained than on all that have been
discussed. The founders of the college, at least those whose contri-

butions were in money, have parted with the property bestowed upon
it, and their representatives have no interest in that property. The
donors of land are equally without interest, so long as the corporation
shall exist. Could they be found, they are unaffected by any altera-

tion in its constitution, and probably regardless of its form, or even
of its existence. The students are fluctuating, and no individual

among our youth has a vested interest in the institution which can
be asserted in a court of justico. Neither the founders of the college,

nor the youth for whose Ijenefit it was founded, complain of the altera-

tion made in its charter, or think themselves injured by it. The trus-

tees alone complain, and the trustees have no beneficial interest to be
protected. Can this be such a contract as the Constitution intended
to withdraw from the power of State legislation ? Contracts the
parties to which have a vested beneficial interest, and those only, it

has been said, are the objects about which the Constitution is solici-

tous, and to which its protection is extended.

The court has bestowed on this argument the most deliberate con-
sideration, and the result will be stated. Dr. Wheelock, acting for

himself, and for those who at his solicitation had made contributions

to his school, applied for this charter, as the instrument which should
enable him and them to perpetuate their beneficent intention. It

was granted. An artificial, immortal being was created by the crown,
capable of receiving and distributing forever, according to the will of
the donors, the donations which should be made to it. On this being,

the contributions which had been collected were immediately be-
stowed. These gifts were made, not indeed to make a profit for the
donors or their posterity, but for something in their opinion of ines-

timable value ; for something which they deemed a full equivalent for
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the money with which it was purchased. The consideration for which

they stipulated, is the perpetual application of the fund to its object,

in the mode prescribed by themselves. Their descendants may take

no interest in the preservation of this consideration. But in this

respect their descendants are not their representatives. They are rep-

resented by the corporation. The corporation is the assignee of their

rights, stands in their place, and distributes their bounty, as they

would themselves have distributed it, had they been immortal. So
with respect to the students who are to derive learning from this

source. The corporation is a trustee for them also. Their potential

rights, which, taken distributively, are imperceptible, amount, collec-

tively, to a most important interest. These are, in the aggregate, to

be exercised, asserted, and protected by the corporation. They were

as completely out of the donors, at the instant of their being vested

in the corporation, and as incapable of being asserted b}' the students,

as at present.

According to the theory of the British Constitution, their parliament

is omnipotent. To annul corporate rights might give a shock to

public opinion, which that government has chosen to avoid; but its

power is not questioned. Had parliament, immediately after the

emanation of this charter, and the execution of those conveyances

which followed it, annulleil the instrument, so that the living donors

would have witnessed the disappointment of their hopes, the perfidy

of the transaction would have been universally acknowledged. Yet
then, as now, the donors would have had no interest in the property;

then, as now, those who might be students would have had no rights

to be violated ; then, as now, it might be said, that the trustees, in

whom the rights of all were combined, possessed no ]»rivate, individual,

beneficial interest in the property confided to their protection. Yet the

contract would at that time have been deemed sacred by all. What
has since occurred to strip it of its inviolability ? Circumstances

have not changed it. In reason, in justice, and in law, it is now what
it was in 170'J.

This is plainly a contract to which the donors, the trustees, and the

crown (to wh(jse rights and obligations New Hampsliiro succeeds)

were the original ])arties. It is a contract made on a valuable con-

sideration. It is a contract for the security and disposition of prop-

erty. It is a contract on the faith of which real and person.al estate

has been conveyed to the corporation. It is then a contract within the

letter of the Constitution, and within its spirit also, unless the fact

that the property is invested by the donors in trustees, for the ])ro-

motion of religion and education, for the benefit of jxmsoiis who are

perpetually changing, though the objects remain the same, shall cre-

ate a particular exception, taking this case out of the prohibition

contained in the Constitution.

It is more than possible tliat the ])re.servat ion of rights of this

description was n(;t j>articularly in the view of tin; franiers of the
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Constitution, when the clause under consideration was introduced into

that instrument. It is probable that interferences of more frequent

recurrence, to which the temptation was stronger, and of which the

mischief was more extensive, constituted the great motive for imposing

this restriction on the State legislatures. But although a particular

and a rare case may not, in itself, be of sufficient magnitude to

induce a rule, j'et it must be governed by the rule, when established,

unless some plain and strong reason for excluding it can be given. It

is not enough to say, that this particular case was not in the Jnind of

the convention when the article was framed, nor of the American
people when it was adopted. It is necessary to go further, and to

say that, had this particular case been suggested, the language would

have been so varied as to exclude it, or it would have been made a

special exception. The case being within the words of the rule, must

be within its operation likewise, unless there be something in the

literal construction so obviously absurd or mischievous, or repugnant

to the general spirit of the instrument, as to justify those who ex-

pound the Constitution in making it an exception.

The opinion of the court, after mature deliberation, is, that this is

a contract the obligation of which cannot be impaired without

violating the Constitution of the United States. This opinion ap-

pears to us to be equally supported by reason, and by the former

decisions of this court.

2. We next proceed to the inquiry, whether its obligation has

been impaired by those acts of the legislature of New Hampshire to

which the special verdict refers.

From the review of this charter which has been taken, it appears

that the whole power of governing the college, of appointing and

removing tutors, of fixing their salaries, of directing the course of

study to be pursued by the students, and of filling up vacancies cre-

ated in their own body, was vested in the trustees. On the part of

the crown, it was expressly stipulated that this corporation, thus

constituted, should continue forever; and that the number of trustees

should forever consist of twelve, and no more. By this contract the

crown was bound, and could have made no violent alteration in its

essential terms without impairing its obligation.

By the Revolution, the duties as well as the powers of government

devolved on the people of New Hampshire. It is admitted, that

among the latter was comprehended the transcendent power of par-

liament, as well as that of the executive department. It is too clear

to require the support of argument, that all contracts and rights

respecting property remained unchanged by the Revolution. The
obligations, then, which were created by the charter to Dartmouth
College, were the same in the new that they had been in the old

government. The power of the government was also the same. A
repeal of this charter at any time prior to the adoption of the present

64
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Coustitution of the United States would have been an extiaordiiiary

aud unprecedented act of power, but one which could have been con-

tested only by the restrictions upon the legislature to be found in

the constitution of the State. But the Constitution of the United

States has imposed this additional liuiitatiou, that the legislature of

a State shall pass no act "impairing the obligation of contracts."

It has been already stated, that the act " to amend the charter,

and enlarge and improve the corporation of Dartmouth College,"

increases the number of trustees to twenty-one, gives the ajjpoint-

nient of the additional members to the executive of the State, and

creates a board of overseers, to consist of twenty -tive persons, of

whom twenty-one are also appointed by the executive of New Hamp-
shire, who have power to inspect aud control tlie most important

acts of the tr\istees.

On the effect of this law, two opinions cannot be entertained.

Between acting directly, and acting through the agency of trustees

and overseers, no essential difference is perceived. The whole power

of governing the college is transferred from trustees, appointed accord-

ing to the will of the founder, exi)ressed in the charter, to the execu-

tive of Xew Hampshire. The management and application of the

funds of this eleemosynary institution, which are placed by the

donors in the hands of trustees named in the charter, and empowered
to perpetuate themselves, are placed by this act under the control of

the government of the State. The will of the State is substituted for

the will of the donors, in every essential operation of the college.

This is not an immaterial change. The founders of the college con-

tracted not merely for the perpetual application of the funds which

they gave to the objects for which those funds were given ; they

contracted, also, to secure that application by the (tonstitution of the

corjjoration. They contracted for a system which should, as far as

Ijuman foresight can provide, retain forever the govern innit of tlie

literary institution they had formed, in the hands of jx-rsous a])-

proved by themselves. This system is totally changed. The charter

of 1709 exists no longer. It is reoiganized ; and n.'organized in such

a manner as to convert a literary institution, moulded according to

tli(; will of its founders, and placed uiulci- the control of ])rivate lit-

erary men, into a machine entirely subservient to the will of govi'rn-

ment. This may be fov the advantage of this college in particular,

and may be for the advantage of literature in general ; but it is not

according to the will (if the donors, and is subversive of that con-

tract on the faith of which their property was given.

In the view which has been taken of this interesting case, the court

lias confined itself to the rights possessed by tln^ trustees, as the

assignees and representatives of the donors and founders, f(»r the

benclit of religion and literature. Yet it is not clear that the trustees

ought to be considered as destitute of smh hcndicial interest in them-
selves us the law may respect. In adilitiiju U) their being the legal
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owners of the property, and to their having a freehold right in the

powers confided to tlieni, the charter itself countenances the idea

that trustees may also be tutors, with salaries. The first president

was one of the original trustees; and tiie charter provides, that iu

case of vacancy in that office, " the senior professor or tutor, being

one of the trustees, shall exercise the office of president until the

trustees shall make choice of, and appoint a president." According

to the tenor of the charter, then, the trustees might, without impro-

priety, appoint a president and other professors from their own body.

This is a power not entirely unconnected with an interest. Even if

the proposition of the counsel for the defendant were sustained; if it

were admitted that those contracts only are protected by the Con-

stitution, a beneficial interest in which is vested in the party who
appears in court to assert that interest

;
yet it is by no means clear

that the trustees of Dartmouth College have no beneficial interest in

themselves.

But the court has deemed it unnecessary to investigate this partic-

ular point, being of opinion, on general principles, that in these

private eleemosynary institutions the body corporate, as possessing

the whole legal and equitable interest, and completely representing

the donors for the purpose of executing the trust, has rights which

are protected by the Constitution.

It results, from this opinion, that the acts of the legislature of Xew
Hampshire, which are stated in the special verdict found in this

cause, are repugnant to the Constitution of the United States ; and

that the judgment on this special verdict ought to have been for the

plaintiffs. The judgment of the State Court must, therefore, be

reversed.^

1 Other justices of the court delivered opinions concurring in the reversal of the

case, and substantially as to the grounds assigned therefor in the opinion of the chief

justice. Mr. Justice Duvall dissented.

In the case of The Binghamptov Bridge, 3 Wall. .51 (1865), the question arose

as to the rights of a corporation under a charter authorizing it to erect a toll bridge,

and making it unlawful for any person to erect any other bridge or establish any ferry-

across the same stream within two miles either above or below tlie bridge erected l)y

the corporation, and it was contended tliat a subsequent act of the legislature author-

izing another toll l)ridge within the specified limits was a violation of tiie contract

involved in the previous charter. Mr. Justick Davis, delivering the opinion of the

court (Mr. Chief Ji;stice Chase, Mr. Justice Field, and Mr. Justice Greer
dissenting), used this language:—

" The constitutional right of one legislature to grant corporate privileges and fran-

chises, so as to bind and conclude a succeeding one, has been denied. We have sup-

posed, if anytiiing was settled by an unbroi^en course of decisions in the Federal and

State courts, it w'as that an act of incorporation was a contract between the State and

the stockholders. All courts at this day are estopped from questioning the doc-

trine. Tlie .security of property rests upon it. and every successful enterprise is under-

taken in the unshaken belief that it will never be forsaken.

" A departure from it now would involve dangers to society that cannot be fore-

seen, would sliock the sense of justice of the country, unliinge its business interests,

and weaken, if not destroy, that respect wiiich has always been felt f(jr the judicial

department of tiie government. An attempt even to reaflBrm it could only tend to
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lesseu its force aud obligation. It received its ablest exposition in tlie case of Dart-

mouth College i: Woodward, 4 Wheat. 418, wliicii c;ise has ever ."^ince been cou.-iidored

a landmark, by the profession, and no court lias since ilisregardcd the doctrine, that

the charters of .private corporations are contracts, protected from inv;uiic)n by the Con-

stitution of the L'nited States. Anil it has since so often received tiie solemn sanction

of this court, that it would unnecessarily lengthen this opinion to refer tw the cases, or

even enumerate them.
" The principle is supported by reason as well as autiiority. It was well remarked

bv the chief justice in the Dartmouth College case, 'that the olijects for which a cor-

poration is created are universally sucii as the goverument wishes to promote. They

are deemetl beneficial to the country, and tiiis l»enetit constitutes the consideration, and

in most cases the sole consideration for the grant.' The |jurposes to be attaiucd are

generally lieyond the ability of individual enterprise, and can only be accomplislied

through the aid of associateil wealth. This will not be risked unices privileges are

given and securities furnished in an act of incorporation. The wants of the puldie

are often so imperative, that a duty is imposed on government to provide for them;

and as experience has proved that a .State should not directly attempt to do this, it is

necessary to confer on others tiie faculty of doing what tiie sovereign power is unwill-

ing to undertake. The legislature, tiierefore, .-^ays to public-spirited citizens: ' If you

will embark, with your time, money, and skill, in an enterprise w hicii will accommodate

the public necessities, we will grant to you, for a limited j)eriod, or in perpetuity, ])rivi-

leges that will justify the expenditure of your money, and the emj)loyment of your

time and skill.' Such a grant is a c<jntract, with mutual considerations, ami justice

aud good jjolicy alike require that the protection of the law sliouM be assured to it.

" It is argued, as a reason why courts shouM not be rigid in enforcing the contracts

made by States, that legislative bodies are often overreached by designing men, and

dispose of franchises with great recklessness.

" If the knowledge that a contract made by a State with individuals is e(|ually pro-

tected fr<jm invasion as a contract made between natural j)ersons, does not awaken
watchfulness and care on the part of law-makers, it is difficult to perceive what would.

The corrective to improvident legislation is not in the courts, but is to be found

elsewhere."

The decree of tiie Court of Ajipeals of New York .ngainst the corporation claiming

an exclusive privilege lunler the earlier charter was therefore reversed.

The dissent in this ca.se was bjLsed on the view that, to bo effectual in conferring

an exclusive privilege of this nature, the intention must l)e clearly expressed in the

letter of the statute, and that the charter in ipiestion did not contain a suflicicutly

explicit statement of such intention.

In tiie ca.se of Tiik Dki.awakk HAiMutvit Ta.x, 18 \Vall. 20C> (187.3), it was con-

tended lh.it a slipidation in a charter consolidating two railroad companies, as to the

rate of tax to be paid annually into the treasury of tluf State by the new com|>any,

wan a contract limiting the power of the State in the niatter of taxing pro|)erty

of Huch company. .Mit. Juhtk k Field, delivering the opinion nf the court, uses this

Lmguage :
—

" That the charter of a j)rivate corporation is a contract between tlie State and the

corporators, and within the provision of the Constitution ]>ro)iibiting legisl.'ition im-

pairing the oidigation of contracts, h.xs Im-cu the settled law of this court fiiiice the

decision in the D:irtmoutli (College Cljisc!, 4 Whejit. 518. Nor dot-s it make any differ-

ence that the uses of the corporation are pnblii, if the corporation it.self be private.

The contract in c<|nally proticted from legir.|ative interferenci", whether tin- public bo

jntereiited in the cxr^rciw! of its franchise or tiie charter be granted for the sole lienefit

of ilM cor|(<»nit<)rH. This d<H-trine in not controverted by any one; it is the established

law ; and the <|neHtion in all <'ii.Hi's, when it becomes necessary to apjily it, in whether

the particular legislative interferenie allegj-d does in f.act impair the oidi^ralion of the

ronlra<'t ; for it is not every kind of legisbiiivo interference with the powers, action,

and projK-rly of the ('orfKiration which will have that result.

" It has also been rejK'atedly held by this Court that the lei^isliiture of ,1 .State may
exempt (larticular pnrceU of proi)erty or the projtiirty of particular persons or corpo-
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rations from taxation, cither for a spccifieil period or perpetually, or may limit the

amount or rate of taxation to which such property siiall be subjected. And when
such immunity is conferred, or sucli limitation is prescril)ed hy the charter of a corpo-

ration, it becomes a part of the contract, and is eciually inviolate with its otiier stipu-

lations. But before any sucli exemption or limitation can be admitted, the intent of

the legislature to confer tlie immunity or prcscril)e tlie limitation must be clear l)e-

yond a reasonable doubt. All public grants are strictly coustrued. Nothing can be

taken against the State i)y presumption or inference. The established rule of con-

struction in such cases is that rights, privileges, and immuuities not expres.sly granted
are reserved. There is no s:ifety to tlie public interests in any other rule. And with

special force does the princi])le upon which the rule rests apply when the right,

privilege, or immunity claimed calls for any abridgment of tiie powers of the govern-

ment, or any restraint upon tiieir exercise. The power of taxation is an attril)ute of

sovereignty, and is essential to every independent government. As this court has
said, the whole community is interested in retaining it undiminished, and has ' a right

to insist that its abandonment ougiit not to be presumed in a case in which the delib-

erate purpose of the .State to abandon it does not aj)pcar.' Providence Bank v. Billings,

4 Bet. 561. If the point were not already adjudged it would admit of grave consid-

eration, whether the legislature of a State can surrender this power, and make its

action in this respect binding upon its successors any more than it can surrender its

police power or its right of eminent domain. But the jjoiut being adjudged, the sur-

render when claimed must be shown by clear, unambiguous language, which will

admit of no reasonable construction consistent with the reservation of the power. If

a doubt arise as to the iuteut of the legislature, that doubt must be solved in favor of

the State."

In Pennsylvania College Cases, 1.3 Wall. 190 (1871), it appeared that a charter

was granted by the State of Pennsylvania to the trustees of Jefferson College, in

which there was a provision that the constitution of the college "shall not be altered

or alterable by any ordinance or law of tlie said trustees, nor in any other manner than

by an act of the legislature of the Commonwealth." Subsequently, a State statute was
passed, uniting this college with another under the name of the Washington and Jef-

ferson College, and the question was made as to the validity of the act of union. Mk.
Justice Cliffokd, delivering the opinion of the court, used this language: —

" Corporate franchises granted to private corporations, if duly accepted by the cor-

porators, partake of tlie nature of legal estates, as the grant under such circumstances

becomes a contract within the protection of that clause of tiie Constitution which

ordains that no State sliall pass any law impairing the obligation of contracts. Dart-

moutii College ;•. Woodward, 4 Wheat. TOO. Charters of private corporations are

regarded as executed contracts between the government and the corporators, and the

rule is well settled that the legislature cannot repeal, impair, or alter such a charter

against the consent or without the default of the cori)oration judicially ascertained

and declared. Fletcher i: Peck, 6 Cranch, 13G; Terrett v. Taylor, 9 id. 51. . Uf
course these remarks apply only to acts of incor])oration which do not contain any
reservations or provisions annexing conditions to the charter modifying and limiting

the nature of the contract. Cases often arise where the legislature, in granting an

act of incorporation for a private purpose, either make the duration of the charter

conditional or reserve to the State the power to alter, modify, or repeal the same at

pleasure. Wiiere such a provision is incorporated in the charter it is clear that it

qualifies the grant, and that the subsequent exercise of that reserved power cannot be

regarded as an act within the prohibition of the Constitution. Such a power also,

that is, the power to alter, modify, or repeal an act of incorporation, is frequently

reserved to the State by a general law a])plicable to all acts of incorporation, or to

certain classes of the same, as the case may be, in which case it is equally clear that

the power may be exercised whenever it appears that the act of incorjioration is one

which falls within the reservation, and that the charter was granted sub.sequent to the

passage of the general law, even though the charter contains no such condition nor

any allusion to such a reservation. Dartmoutli College v. Woodward, 4 Wheat. 708;
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BEEK COMPANY v. MASSACHUSETTS.

07 United States, 25. 1S77.

[This proceeding was commenced in the State Court of Massachu-

setts for a forfeiture of certain malt liquors belonging to the l^oston

Beer Company for violation of the provisions of the prohibitory

liquor law. The decision of the lower State court was that the

liquors were subject to forfeiture, and this decision was affirmed by

the Supreme Judicial Court. The company brings the case to this

court on writ of error.]

Mk. Jl'stice Bradlky delivered the opinion of tlie court.

The question raised in this case is, whether the charter of the

plaintilf, which was granted in 1.S28, contains any contract the

obligation of which was imiiaired by the prohibitory liquor law of

Massachusetts, passed in 18G9, as applied to the liquor in question

in this suit.

[The question whether the legislature had not, in granting the

charter to the Beer Company, reserved the right to amend or repeal

the same at its discretion, is considered, but the point is not of

importance in this connection.]

The plaintiff in error was incorporated " for the purpose of manu-

facturing malt liquors in all their varieties," it is true; and the

riglit to manufacture, undoubtedly, as the plaintiff's counsel con-

tends, included the incidental right to dispose of the licpiors manu-

factured. But although this right or capacity was thus granted in

the most unqualified form, it cannot be construed as conferring any

greater or more sacred right tlian any citizen had to manufacture

General Hospital v. Insurance ('<>., 4 Oray, 227; Ruydam i\ Moore, 8 Barli. 358;

Anpi-1 & Aine.s on Corporations (Otli cd.), § 7G7, p. 787. Hescrvatioiis in such a

charter, it is admitted, may l)e maile, and it is also conceded that where they exist

the exercise of the power reserved l)y a snliseriuent lepfislatiirc does not impair the

ohlip-uion of the contract created iiy the oriijinal act of incorporation. Sulisc(|nent

legislation alterinf^ or modifying the provisions of snch a cliartcr, whore tiierc is no

Buch reservation, is certainly unanthori/.ed if it is |)rejndi(ial to the riglits <if the cor-

porators, and was passeil without their assent ; but the converse of the proposition is

also true, that if the new provisions alterini^ and nio<lifyin<j the charter were passed

with the iwsfmt of the corjioration and they were duly a<'<'f:pled hy a corporate vote as

amendments to tiie original charter, they cannot he regarded as impairing the ohiig.a-

lion of the contract created l>y the original charter. Private charters or such as are

granti'd for the private liencfit of the corporators are held to ho contracts hecause

thev are h.-wd for their consideration on the liahilities and duties whi<'h the corpora-

ton* anHume hy accepting the terms therein specifir-d, and the grant of the franchise

on that account can no morn he resumed l)y the legislature or its henefits diminished

or impnin'd without the asscTit of the <-orporators than any other grant of jiroperty

or legtil entnte. unless the right to do so is reserved in the act f)f incftrporalion or in

•ome general law of the State which was in operation at the time the charter was

granted."
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malt liquor; nor as exempting the corporation from any control

therein to which a citizen would be vSubject, if the interests of the

community should require it. If the jjublic safety or the public

morals require the discontinuance of any manufacture or traffic, the

hand of the legislature cannot be stayed from providing for its dis-

continuance, by any incidental inconvenience which individuals or

corporations may suffer. All rights are held suV)ject to the police

power of the State.

We do not mean to say that property actually in existence, and

in which the right of the owner has become vested, may be taken

for the public good without due compensation. But we infer that

the liquor in this case, as in the case of l^artemeyer v, Iowa (18

Wall. 129), was not in existence when the liquor law of Massachu-

setts was passed. Had the plaintiff in error relied on the existence

of the property prior to the law, it behooved it to show that fact.

But no such fact is shown, and no such point is taken. The plain-

tiff in error boldly takes the ground that, being a corporation, it

has a right, by contract, to manufacture and sell beer forever, not-

withstanding and in spite of any exigencies which may occur in the

morals or the health of the community requiring such manufacture

to cease. We do not so understand the rights of the plaintiff. The

legislature had no power to confer any such rights.

Whatever differences of opinion may exist as to the extent and

boundaries of the police power, and however difficult it may be to

render a satisfactory definition of it. there seems to be no doubt

that it does extend to the protection of the lives, health, and

property of the citizens, and to the preservation of good order and

the public morals. The legislature cannot, by any contract, divest

itself of the power to provide for these objects. They belong

emphatically to that class of objects which demand the application

of the maxim, salus pojmll si/2))-ema lex ; and they are to be attained

and provided for by such appropriate means as the legislative discre-

tion may devise. That discretion can no more be bargained away

than the power itself-. Boyd v. Alabama, 94 U. S. 645.

Since we have already held, in the case of Bartemeyer v. Iowa,

that as a measure of police regulation, looking to the preservation

of public morals, a State law prohibiting the manufacture and sale

of intoxicating liquors is not repugnant to any clause of the Consti-

tution of the United States, we see nothing in the present case that

can afford any sufficient ground for disturbing the decision of the

Supreme Court of Massachusetts.

Of course, Ave do not mean to lay down any rule at variance with

what this court has decided with regard to the paramount authority

of the Constitution and laws of the United States, relating to the

regulation of commerce with foreign nations and among the several

States, or otherwise. Brown r. Maryland, 12 Wheat. 419; License

Cases, 5 How. 504; Passenger Cases, 7 id. 283; Hendersons. Mayor
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of New York, 92 U. S. 2od; Chy Lung v. Freeman, id. 275; Kail-

road Compauy v. Huseu, do id. 405. That question does not arise

in this case. Jmhjment affirmed.^

1 In Douglas i: Kentuckv, 168 U. S. 488 (1897), the question arose whether .•»

provision in the Constitution of Kentucky, adopted in 1891, prohil)iting lotteries, was
appliuahle to a lotterv enterprise carried on under a franchise previously granted to

openUe a lottery in the State. This franchise iiad been ac(|uired hy one Stewart, and
after his death passed to tiie plaintiff in error, wlio was defendant in the lower court.

The action was hrouglit in tlie State court to prevent the exercise hy said defcnihuit

of such lottery franchise. From a decision of the State Court of Apjieals against

defendant, the case w:us hrought to this court hy writ of error. Mr. Jistice II.vrl.vn,

delivering the opinion of the court, used tliis language :
—

" Tlie Federal (juestion presented for our determination arises upon tiie claim of

the plaintiff in error — whicii was denied hy the final judgment of the liigiiest court

of Kentucky — that tlie agreement between the city of Frankfort and E. S. Stewart,

by whiih the latter became tlie owner of the lottery scheme devised l)y tliat city,

under the autiiority of law, was a contract the obligation of wiiicii the State was
forbidden by the Constitution of tlie United States to impair either by legislative

enactment or by constitutional provision.

" If this interpretation of the Federal Constitution be correct, it will follow that

any provision in the constitution or in tiie statutes of Kentucky forbidding lotteries

and gift enterpri.ses in that Commonwealth, and revoking tlie lottery privileges or

charters theretof«jre granted, is null and void as to the defendant Douglas, who suc-

ceeded to the rights acquired by Stewart under the .agreement of 1875 witii the city of

Frankfort. This necessarily results from the declaration that the Constitution of the

United States is the supreme law of the land, anytiiing in the constitution or laws of

any State to the contrary notwithstanding.

"This court had occasion many years ago to say that the common forms of gam-
bling were comparatively innocuous when placed in contrast with the widespread pes-

tilence of lotteries; that the former were confined to a few persons and jdace.s, while

the latter infested the whole community, entered every dwelling, reachecl every class,

preyeil upon the hard earnings of the poor, and plinidcred the ignorant and simple.

I'halcn V. Virginia, 8 How. 16.3.

" Is a State forlddden iiy the supreme law of the land from protecting its people at

all times from practices wliicli it conceives to be attended by such ruinous results ?

Can the legislature of a State contract away its power to establish such regulations Jis

are re.xsonably nece!<.sary from time to time to j)rotect the puidic morals against the

evils of lottery '.

"These (|tiestion8 arose and were determined, upon nimh consideration, in Stone r.

Mi-xsissippi. 101 U. S. 814, 819, 821.

"It will be seen from the report of that case that the legislature of Missi.'<sippi

chartered the .Mi.ssi.ssippi Agricultural, Kdncalional. and Manufacturing Aid Society,

with authority i«i rai.se money by way of lottery; and in consideration thereof the

m*«-iety paid S.')f)<H) into the trexsnry of the State, and agreed to pay, and did pay, an
annual tax of *1000, together with one-half of oin' per <ent, on the amount of receipts

derived from the sale of certificates. While the society's charter was in force, the

Stale ailopted a new constitution, tieelaring that the legislature should never aulh<iri/.e

a lottery, nor ithould the sale of lottery ticki-ts be .allowed, nor any lottery theretofore

aiitliori/.ed Ik- |M-rniilled to Im- tlrawn or tickeis tlnnMii be sold. This was followed hy
the piisitage of an .ut prohibiting lotteries, and making it unlawful to conduct one in

llio Stale. The question wjw then rais<ril by an informiition in the natun- of ijno tnir-

raiUo, whether the lottery jirivilege given by the H(»ci(rty's charter could be withdrawn
or impaired by the .Stale leginliition — that mii-iety having, as was c(incede<l, complied
with nil the conditions upon which its iharter was granted. The Supremo Court of

MiKJiinMippi held thai the St.ite could witlnlraw the lottery jirivilci^e whicli it had

(granted. And ihat coiulusioii wan qiicHtioneil upon writ of error sued oiil from

this court.
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" Cliief Justice Waito, who delivered tlie uiianinious judf^meiit of the court in tliat

case, said : 'The question is therefore directly iiresciiled, wiiethcr, in view of these

facts, tlie legislature of a State can, l»y the ciiarter of a lottery company, defeat tlio

will of tlie people, autlioritaiively expressed, in relation to the further continuance of

such business in their midst. We think it t'annot. iS'o legislature can Ijargain away

the public liealtli or the jiulj'ic morals. Tlie people themselves cannot do it, much
less their servants. The sujjervision of both tliese subjects of governmental jjower is

continuing in its nature, and they are to be dealt with as' the special exigei.<'ies "f

the moment may recjuire Government is organized with a view to their pieserva-

tion, and cannot divest itself of the power to provide for them. For this purpose the

largest legislative discretion is allowed, and the discretion cannot be parted with any

more tlian the power itself.' Again, referring to lotteries: 'They disturb the checks

and balances of a well-ordered community. Society built on such a foundation would

almo>t of necessity l)ring forth a population of speculators and gamblers, living on the

expectation of what, "by the casting of lots, or by lot, chance, or otherwise," might

be ' awarded " to them from the accumulation of others. Certainly the right to sup-

press them is governmental, to be exercised at all times by those in power, at their

discretion. Any one, therefore, who accepts a lottery charter does so with the implied

understanding that the people, in their sovereign capacity and through tlieir properly

constituted agencies, may resume it at any time when the public good shall require,

whether it be paid for or not. All that one can get by such a charter is a suspension

of certain governmental rights in his favor, subject to withdrawal at will. He has in

legal effect nothing more than a license to enjoy the privilege on the terms named for

the specified time, unless it be sooner abrogated by the sovereign power of the State.

It is a permit, good as against existing laws, but subject to future legislative and con-

stitutional control or withdrawal.'

"

Defendant further contended that he acquired the lottery franchise after it had been

held bv the court of last resort in Kentucky that such a franchise was irrevocable, and

therefore that he had a vested right under the decisions of the State court; but on this

point the following language is used :
—

" The doctrine that this court possesses paramount authority when reviewing the

final judgment of a State court upholding a State enactment alleged to be in violation

of the contract clause of the Constitution, to determine for itself tlie existence or non-

existence of the contract set up, and whether its obligation has been impaired by the

State enactment, has been affirmed in numerous other cases. Ohio Life Ins. Co. r.

Debolt, 16 How. 416, 452; Wright v. Kagle, 101 U. S. 791, 794; Louisville Gas Co. >:

Citizens' Gas Co., 115 U. S. 683, 697; Vicksburg, Shreveport, etc. Railroad v. Dennis,

116 U. S. 665, 667; N. 0. Waterworks Co. v. Louisiana Sugar Co., 125 U. S. 18, 36;

Bryan i-. Board of Education, 151 U. S. 639, 650 ; Mobile & Oliio Railroad v. Tennes.see,

153 U. S. 486, 493 ; Bacon r. Texas, 163 U. S. 207, 219.

" In view of these adjudications it is clear that we are not required to accept as

authoritative in this case the decision of the Court of Appeals of Kentucky in Gregory

V. Shelby College Lottery Tru.stees [2 Met. (Ky.) 589], above cited, to the effect that

a legislative revocation of a lottery grant is a violation of the Constitution of the

United States so far as such revocation affects rights acquired on the faith of the

privilege conferred by the grant, and the exercise of which involves the continuance

of that privilege for such time as may be necessary for the full enjoyment of those

rights."

In New Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650 (1885), the

contention was as to whether the plaintiff in error who brought action in the Circuit

Court of the United States for the Eastern District of Louisiana was entitled to pro-

tection under a grant of the exclusive privilege of manufacturing and distributiug gas

in tlie city of New Orleans as against the defendant claiming under a subsequent grant

of a similar privilege. The action of the lower court dismissing plaintiff's bill was

reversed on appeal to tliis court, and Mk. Justice Harlan, delivering the opinion of

the court, used tliis language :
—

"The principle upon which the decisions in Beer Co. v. Massachusetts [97 U. S. 25],
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Fertilizing Co. r. Hyde Park [97 U. S. G59]. Stouo v. Mississippi [101 U. S. 8U], and

Butchers' Union Co. r. Crescent City Live-Stock Landing Co. [ill U. S. 74GJ, rest, is,

that one legislature cannot so limit the discretion of its succcsst)rs, that they may not

enact such laws aa are neces.sary to protect tlie public iiealth, or tlie j)ulilic morals.

That principle, it may he observed, was announced witli reference to juirticular kinds

of private business wliich, iu whatever manner conducted, were detrimental to tiie

public health or the j)ublic morals. It is fairly the result of tliose ca.-ies, that statutory

authority given by the State to curjiorations or individuals to engage in a particular

private business utteuded by sucii results, while it protects them lor the time against

public prosecution, does not constitute a contract preventing the witlidrawal of sucii

authority, or the granting of it to otliers.

" The present case involves no sudi considerations. We liave seen, tlie manufjic-

ture of gas, and its distribution for public and private use by means of pijies laid,

under leu'islative authority, iu the streets and ways of a city, is not an ordinary liusi-

ness in whicli every one may engage, but is a franchise belonging to tlie government,

to he granted, for the accomplishment of public objects, to wiiomsoever, and u])ou

what terms, it pleases. It is a business of a puldic nature, and meets a pul)lic neces-

sity for which the State may make provision. It is one which, so far from affecting

the public injuriously, has become one of tlie most important agencies of civilization,

for the promotion of the |)n!ilic convenience and the jmblic safety.

" It is to be presumed that the iegisl.iture of Louisiana, wlieii granting the exclu-

sive privileges in (pie.stion. deemed it unwise to burden the public with the cost of

erecting and maintaining gas-works sufficient to meet the necessities of the municipal

government ami tlie people of New Orleans, and tliat the jiublic would be best pro-

tected, as well as best served, through a single corporation invested with the i)ower,

and charged with tlie duty, of supplying gas of tlie requisite ([uality and in such (|uan-

titv as the public needs demanded. In order to accomplish what, in its judgment, the

public welfare reijuired. the legislituie deemed it necessary that some inducement

lie offered to private capitalists to undertake, at their own cost, this work. That

in lucement was furnished in the grant of an e.\clusive privilege of manufacturing and

distributing gas by means of pipes laid in the streets of New Orleans for a fixed period,

during which the company would be protected against competition from corporations

or companies engaged in like business. Without that grant it was inevitable cither

that the cost of supjilying the city and its people would have beeni made, in some form,

a charge upon the jmblic, or the public would have been deprived of the security in

f)erson, property, and business which comes from well-lighted streets.

" Witli reference to the contract in this case, it may he said that it is not, in any

legal sense, to the prejudice of the pniilic health or the puldic safety. It is none the

less a contract because the manufacture and distribution of gns, when not subjected

to proper supervision, may possibly work injury to the public ; for the grant of exclu-

eive privileges to the pl.iintiff does not restrict the power of the State, or of the muni-

cipal government of New Orleans acting under authority for that purpose, to establish

and enforce regulations whit h are not inconsistent with the essential rights granteil by

plaintiff's charier, which may be necessary for the protection of the public against in-

jury, whether arising from the want of due care in the conduct of its business, or from

an inifiroper use of the streets in laying gas pipes, or from the failure of the grantee

to furtiish g.'w of the refpiired quality and anionnt. The constitutional prohibition

U|»on State laws imjiairing the obligation of c<intracts does not restrict the power of

the State to protect the public health, the public morals, or the public safety, as the

one or the other may be invf>lveil in the execution of su<di contracts. Hights and

privileges arising from cfintracts with a State are subj(«ct to regulations for the pro-

tection of the public health, the public morals, and the public safety, in the same
•cnw!, and to the name extent, n» are nil contracts and all properly, whether owned by

natural jierwons or rorporatinmi.

" Whntever therefore in the manufacture or distribution of gas in the city of New
Orlcjinn jirovci* to lie injurious to the public lieilth, the public comfort, or the public
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GEORGIA RAILROAD & BANKING COMPANY v. SMITH.

1-28 United States, 171. 1S88.

[Plaintiff in ovrov brought an action in the State court of Georgia
to restrain the State Doard of Railroad Commissioners from regulat-

ing the rates of freight and passenger tariff on its road, contending
that in its charter granted in 1835 it was provitled that the charges of

transportation or conveyance should not exceed fifty cents per hun-
dred pounds on heav'y articles, and ten cents per cubic foot on arti-

cles of ineasure;iuent for every one hundred miles, and five cents

per mile for passengers; and that this stipulation constituted a con-

tract which would be violated by the enforcement against the com-
pany of regulations fixing a lower rate. A demurrer to the bill having

safety, may, notwithstanding the exclusive grant to plaintiff, be prohibited by legisla-

tion, or by municipal ordinance passed under legislative authority. It cannot be ^aid

with propriety, that to sustain tliat grant is to obstrnct tiie State in tlie exercise of

her power to provide for the public protection, health, and safety. '1 be article in the

State constitution of 1879 in relation to monopolies is not in any legal sense an e.xer-

cise of the police power for the preservation of the public health, or the promotion of

the public safety ; for the exclusiveness of a grant has no relation whatever to the

public health or to the public safety. These considerations depend upon the nature

of the business or duty to which the grant relates, and not at all upon the inquiry

wiiether a franchise is exercised by one rather than by many. The monopoly clause

only evinces a purpose to reverse the policy, previously pursued, of granting to pri-

A^ate corporations franchises accompanied by exclusive privileges, as a means of

accomplishing pulilic objects. That change of policy, although manife.sted by consti-

tutional enactment, cannot affect contracts which, when entered into, were within the

power of the State to make, aud which, consequently, were protected against impair-

ment, in respect of their obligation, by the Constitution of the United States. A State

can no more impair the obligation of a contract by her organic law than l)y legislative

enactment ; for her constitution is a law within the meaning of the contract clause of

tiie National Constitution. Kailroad Co. i-. McClure, 10 Wall. 511 ; Ohio Life his.

6 T. Co. V. Debolt, 16 How. 416, 429 ; Sedgwick's Stat. & Const. Law, 6.37. And the

obligation of her contracts is as fully protected by that instrument against impairment
by legislation as are contracts between individuals exclusively. New Jersey r. Wilson,

7 Cranch, 164; Providence Bank v. Billings, 4 Pet. 514; Green v. Biddle, 8 WJieat. 1
;

Woodruff v. Trapnall, 10 How. 190 ; Wolff r. New Orleans, 103 U. S. 358.

"If, in the judgment of the State, the public interests will be best subserved by an
abandonment of the j)olicy of granting exclusive privileges to corporations, other than

railroad companies, in consiileration of services to be ]>erformed by them for the pub-

lic, the way is open for the accomplishment of that result, with respect to corporations

whose contracts with the State are unaffected by that change in iier organic law. The
rights and franchises which have become vested upon the faith of sncli contracts can

be taken by the public, upon just compensation to the company, under the State's

power of eminent domain. West River Bridge Co. v. Dix [6 How. 507] ; Richmond,
etc. Railroad Co. ?•. Louisa Railroad Co., 13 How. 71, 83; Boston Water-Power Co.

V. Boston & Worcester Railroad, 23 Pick. 360, 393 ; Boston & Lowell Railroad Co. v.

Salem & Lowell Railroad Co., 2 Gray, 1, 35. In that way the plighted faith of the

public will be kept with those who have made large investments upon the assurance

by the State that the contract with them will be performed.

"
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been sustained, the decree was affirmed in the Supreme Court of the

State, and the case was brought to this court by writ of error.]

Mk. Jlstick Field delivered the opinion of the court.

It has been adjudged by this court in numerous instances that the

legislature of a State has the power to prescribe tlie clmrges of a

railroad company for the carriage of persons and merchandise within

its limits, in the absence of any provision in the charter of the com-

pany constituting a contract vesting in it authority over those matters,

subject to the limitation that the carriage is not required without

reward, or upon conditions amounting to the taking of property for

public use without just compensation; and that what is done does

not amount to a regulation of foreign or interstate commerce. Stone

V. Farnrers' Loan and Trust Co., 116 U. S. 307, 325, 331 ; Dow i\

Beidelman, 125 U. S. 6S0. The incorporation of the company, by

which numerous parties are permitted to act as a single body for the

purposes of its creation, or as Chief Justice Marshall expresses it, by

which "the character and properties of individuality" are bestowed

'•on a collective and changing body of men," Providence Bank v.

Billings, 4 Pet. 514, 562; the grant to it of special privileges to carry

out the object of its incorporation, particularly the authority to exer-

cise the State's right of eminent domain that it may appropriate

needed property, — a right which can be exercised only for public

purposes; and the obligation, assumed by the acceptance of its

charter, to transport all persons and merchandise, upon like condi-

tions and upon reasonable rates, affect the property and employment

with a pul)lic use ; and where property is tluis affected, the business

in whicli it is used is subject to legislative control. So long as the

use continues, the power of regulation remains, and the regulation

may extend not merely to provisions for the security of passengers

and freight against accidents, and for the convenience of the public,

but also to j)revent extortion by unreasonable charges, and favoritism

by unjust discriminations. This is not a new doctrine but an old

doctrine, always asserted whenever property or business is, by rea-

son of special jjrivileges received from the government, the better to

secure tlie purposes to which the property is dedicated or devoted,

atfected with a public use. There have been differences of opinion

among the judges of this court in some cases as to the circumstances

or conditions under which some kinds of projjcrty or business may
be |>rop(.'rly held to be thus affected, as in Munn v. Illinois, 91 U. S.

113, 126, 13'J, 146; but none as to the doctrine that when such use

exists the business becomes subject to legislative control in all re-

spects necessary to protect the public against danger, injustice, and

oppression. In almost every case which has been before this court,

where the power of the State to regulate the rates of charges of rail-

roatl companies for the transportation of persons and freight within

its jurisdiction has been under consideration, the question discussed
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has not been the original power of the State over the subject, but

whether that power had not been, by stipulations of tlie charter, or

other legislation, amounting to a contract, surrendered to the com-

pany, or been in some manner qualitied. It is only upon the latter

point that there have been differences of opinion.

The question then arises whether there is in the 12th section of

the charter of the plaintiff in error a contract that it may make
any charges within the limits there designated.

It is conceded that a railroad corporation is a private corporation,

though its uses are public, and that a contract embodied in terms

in its provisions, or necessarily implied by them, is witliin the con-

stitutional clause prohibiting legislation impairing the obligation of

contracts. If the charter in this way provides tliat the charges, which

the company may make for its services in the transportation of per-

sons and property, shall be subject only to its own control up to the

limit designated, exemption from legislative interference within that

limit will be maintained. But to effect this result, the exemption

must appear by such clear and unmistakable language that it cannot

be reasonably construed consistently with the reservation of the

power by the State. There is no such language in the present case.

The contention of the plaintiff in error therefore fails, and the judg-

ment must be Affirmed.

EAST HARTFORD v. HARTFORD BRIDGE COMPANY.

10 Howard, 511 ; 18 Curtis, 483. 1850.

[The Hartford Bridge Company prosecuted this action in the courts

of Connecticut to enjoin the town of East Hartford from reopening

a ferry. The town claimed the right to operate the ferry by virtue

of an old colonial grant, but the legislature in 1808 chartered the

Bridge Company and gave it a franchise to erect a bridge which

superseded the ferry. Subsequently the legislature formally discon-

tinued the ferry. Plaintiff claimed in the State court tliat the at-

tempt of the town to reopen the ferry was a violation of contract

rights involved in the legislation in behalf of the Bridge Company.

The judgment in the Supreme Court of Connecticut being adverse to

the town, it brings the case to this court by writ of error.]

Mr. Justice Woodbury delivered the opinion of the court.

But it is not found necessary for us to decide finally on this first

and more doubtful question, as our opinion is clearly in favor of the

defendant in error on the other question ; namely, that the parties
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to this grant did not by their charter stand in the attitude towards

each other of making a contract by it, such as is conteini)hited in the

oonstitution, and us could not be modified by subsequent legishition.

Tlie legishiture was acting here on the one part, and public muni-

cipal and political cor[)orations on the other. They were acting,

too, in relation to a public object, being virtually a highway across

the river, over another highway up and down the river. From this

standing and rchition of these parties, and from the subject-matter

of their action, we think that the doings of the legislature as to this

ferry must be considered rather as public laws than as contracts.

They related to public interests. They changed as those interests

demanileil. The grantees likewise, the towns being mere organiza-

tions for public purposes, were liable to have their public powers,

rights, and duties modified or abolished at any moment by the

legislature.

They are incorporated for public, and not private objects. They

are allowed to hohl privileges or property only for i)ublic purposes.

The members are not shareholders, nor joint partners in any corpo-

rate estate, which they can sell or devise to others, or which can be

attached and levied on for their debts.

Hence, generally, the doings between them and the legislature are

in the nature of legislation rather than compact, and subject to all the

legislative conditions just named, and therefore to be considered as

not violated by subsequent legislative changes:

It is hardly possible to conceive the grounds on which a different

result could be vindicated, without destroying all legislative sov-

ereignty, and checking most legislative improvements and amend-

ments, as well as supervision over its subordinate public bodies.

Thus, to go a little into details, one of the highest attributes and

duties of the legislature is to regulate puVdic matters with all public

bodies, no less than the community, from time to time, in the man-

ner which the public weli';ire may appear to demand.

It can neither devolve these duties pernumently on other public

bodies, nor permanently suspend or abandon them itself, witliout

being usually regard(;d as unfaithful, and, indeed, atteni])tiiig what
is wholly beytjiKl its constitutionid competeney.

It is bound, also, to continue to regulate sucli public matters and

bodies, as mu«;h as to f)rganize them at first, ^^'here not restrained

l)y some constitutional provision, this power is iidierent in its nature,

design, and attitude ; and the community possess as deep and per-

manent an interest in su(di power remaining in and being exercised

by tlio legislature, when the public jjrogress and wcdfaro demand it,

as individuals or corporations can, in any instance, possess in re-

straining it. See Taney, C. J., in 11 Pet. 547, 548.

Ijooking U) tlie subject, wlien, as here, the grantees as well as the

grantors are public bodies, and created solely for munieiipal and
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political objects, the continued right of the legislature to make regu-

lations and changes is still clearer. Perhaps a stronger illustration

of this principle than any yet cited exists in another of our own
decisions.

In the State of Maryland v. Baltimore and Ohio Railroad, 3 How.
551, this court held, that a grant by the legislature to a county, of

a sum forfeited, could be dispensed with by the legislature after-

wards, as it was made for public, not private purposes, and to a

public body.

[The court further considers the nature of the grant to the town
of East Hartford, and finds that it is in the nature of a public grant,

and holds therefore that the subsequent repeal by the legislature did

not violate any contract rights of the town, and the judgment of

the State court is affirmed.]

MORLEY V. LAKE SHORE & MICHIGAN SOUTHERN
RAILWAY C0MPA:N^Y.

146 United States, 1G2. 1892.

[In a proceeding in the State courts of New York a judgment was

rendered against a railroad company, to which the defendant in error

is successor, and the latter company being brouglit into court as de-

fendant for the purpose of having the judgment enfoi'ced against it,

sought to have the court declare the judgment satisfied by the pay-

ment of a less sum than the sum claimed to be due thereon, the

difference in the claims of the contending parties being based upon

a reduction of the rate of interest payable on judgments, which was

made by a statute of New York passed after the original decree was

rendered and long after the making of the contract under which the

claim accrued. It was contended that the New York statute reduc-

ing the rate of interest on the judgment was unconstitutional as im-

pairing the obligation of the contract on which the judgment was

based. It was also contended there was a saving clause in the New
York statutes which prevented the provision in question as to the

reduction of the rate of interest having application to contracts

already made, but it was held in the State courts that the saving

clause a])plied only to contracts and not to judgments. The decision

of the Court of Appeals of New York was to the effect that the

statute reducing the rate of interest on judgments was applicable to

the judgment in question, and was not unconstitutional as impairing

any contract right; and this decision was brought to this court by

writ of error for review.]
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]Mk. Justice Shiras delivered the opinion of the court.

Assuming, then, that the statute in question was correctly con-

strued by the New York court, our only inc^uiry must be as to the

validity of the statute itself, as construed by the State court. Did,

then, the law that changed the rate of interest thereafter to accrue

on a subsisting judgment, infringe a contract within the meaning of

the Constitution of the United States ?

Before we state the conclusions reached by this court, the conten-

tion on behalf of the plaintiff in error may be briefly stated, as

follows

:

The judgment was based on a contract which, as soon as it became

a cause of action by the failure of the defendant to comply with its

terms, began, under the then existing law of the State, to draw in-

terest at the rate of seven per cent per annum, and, when merged

into judgment, was entitled to draw interest at that rate until paid

;

that such judgment was itself a contract in the constitutional sense;

and that the interest accruing and to accrue was as much a part of

the contract as the principal itself, and equally within the protection

of the Constitution.

Interest on a principal sum may be stipulated for in the contract

itself, either to run from the date of the contract until it matures,

or until payment is made ; and its payment in such a case is as much

a part of the obligation of contract as the principal, and equally

within the protection of the Constitution. But if the contract itself

does not provide for interest, then, of course, interest does not accrue

during the running of the contract, and whether, after maturity and

a failure to pay, interest shall accrue, depends wholly on the law of

the State, as declared by its statutes. If the State declares that, in

ease of the breach of a contract, interest shall accrue, such interest

is in the nature of damages, and, as between the parties to the con-

tract, such interest will continue to run until payment, or until the

owner of the cause of action elects to merge it into judgment.

After the cause of action, whether a tort or a broken contract, not

itself prescribing interest till payment, shall have been merged into

a judgment, whether interest shall accrue upon the judgment is a

matter not of contract between the parties, but of legislative discre-

tion, which is free, so far as the Constitution of the United States is

concerned, to jirovide for interest as a penalty ov litpiidated damages

for the non-i»ayinent of the judgment, or not to do so. When such

provision is made by statute, the owner of the judgment is, of course,

entitled to the interest so i)rescribed until payment is received, or

until the State sliall, in the exercise of its discretion, declare that

such interest shall be changed or cease to accrue. Slioidd the statu-

ttjry damages for non-payment of a judgment l)e, determined by a

State, either in whole or in part, the owner of a judgment will bo

entitled to receive and have a vested right in the damages which
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shall have accrued up to the date of tlie legislative change ; but after

that time his rights as to interest as damages are, as when he lirst

obtained his judgment" just what the legislature chooses to declare.

He has no contract whatever on the subject with the defendant in

the judgment, and liis right is to receive, and the defendant's obliga-

tion is to pay, as damages, just what the State chooses to prescribe.

It is contended on behalf of the plaintiff in error, as stated above,

that the judgment is itself a contract, and includes within the scope

of its obligation the duty to pay interest thereon. As we have seen,

it is doubtless the duty of the defendant to pay the interest that shall

accrue on the judgment, if such interest be prescribed by statute, but

such duty is created by the statute, and not by the agreement of the

parties, and the judgment is not itself a contract within the mean-

ing of the constitutional provision invoked by the plaintiff in error.

The most important elements of a contract are wanting. There is

no aggregatio mentium. The defendant has not voluntarily assented

or promised to pay. " A judgment is, in no sense, a contract or agree-

ment between the parties." Wyman v. Mitchell, 1 Cowen, 316, 321.

In McCoun v. New York Central, etc. R. R. Co., 50 N. Y. 176, 180, it

was said tliat '' a statute liability wants all tlie elements of a con-

tract, consideration and mutuality, as well as the assent of the party.

Even a judgment founded upon a contract is no contract." In Bidle-

son V. Whytel, 3 Burrow, 1545, it was held by Lord Mansfield, after

great deliberation, and after consultation with all the judges, that

"a judgment is no contract, nor can be considered in the light of a

contract: for judicium redditur in invitu7?i.'" To a scire facias on a

judgment, entered in 13 Car. II., the defendant for plea alleged that

the contract upon which recovery was had was usurious, to which

plea the plaintiff demurred, saying that judgments cannot be void

upon such a ground, since by the judgment the original contract

which is supposed to be usurious is determined, and cited the case

of Middleton v. Hall (Gouldsb. 128, and Cro. Eliz. 588). And accord-

ing to this the plea was ruled bad, and judgment given for the

plaintiff. Rowe v. Bellaseys, 1 Siderfin, 182. "To a scire facias on

a judgment by confession, the defendant pleaded that the warrant

of attorney was given on an usurious contract. And upon demurrer

it was held that this was not within the statute 12 Anne [of usury],

or to be got at this way, for this is no contract or assurance, a judg-

ment being reddifum in invituviP Bush v. Gower, 2 Strange, 1043.

In Louisiana v. New Orleans, 109 U. S. 285, 288, in which it was

contended on behalf of an owner of a judgment that it was a con-

tract, and within the protection of the Federal Constitution as such,

it was said that "the term ' contract ' is used in the Constitution in.

its ordinary sense, as signifying the agreement of two or more minds,

for considerations proceeding from one to the other, to do, or not to

do, certain acts. Mutual assent to its terms is of its very essence."

Where the transaction is not based upon any assent of parties it can-

65
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not be said that any faith is pledged with respect to it, and no case

arises for the operation of the constitutional prohibition. Garrison

V. City of New York, 21 Wall. 1%, 2(13. It is true that in Louisiana

V. New Orleans, and in Garrison v. City of Xew York, the causes of

action merged in. the judgments were not contract obligations ; but

in botli these cases, as in this, tlie court was dealing with tlie conten-

tion that the judgments themselves were contracts jimjirio ritjore.

The further contention of the pluintiif in error, that he has been

deprived of his property without due process of law, can be more
readily disposed of. If, as we have seen, the plaintiff has actually

received on account of his judgment all tliat he is entitled to receive,

he cannot be said to have been deprived of his property ; and whether

or not a statutory change in the rate of interest thereafter to accrue

on the judgment can be regarded as a deprivation of property, the

adjudication of the plaintiif's claims by the courts of liis own State

must be admitted to be due process of law. Nor are we authorized

by the judiciary act to review this jmlgment of the State court, be-

cause this judgment refuses to give effect to a valid contract or because

such judgment in its effect impairs the obligation of a contract. If

we did, every case decided in tlie State courts could be brought here,

when the party setting up a contract alleged that the court took a

different view of its obligation from that which he hold. Knox r.

Exchange Bank, 12 Wall. 379, 383.

The result of these views is, tliat we find no error in the record,

and tliat the judgment of the New York Court of Appeals is

accordingly Aj}irmcd.'^

McCRArKTX /•. HAYW.M^R

2 Howard, G0>3 ; 15 Curtis. L'L'tJ. IbU.

[StriT was brought in tlie Circuit Court of the Ciiited States for

the District of Illinois to foreclose a mortgage. It ai)})eare(l that

after the execution of the mortgage in Illinois a State statute was
passed rcfjuiring that in sales of real or personal property under fore-

closure of mortgage an appraisement should be made of the value of

the property and the sale should be for not less than two-thirds of such

appraised value. This statutory provision having bi'on adopted by
rule of the Circuit Court as applicable to foreclosure of mortgages in

that court, it was contended that the statute and rule wi-re not appli-

cable to a mortgage executed before the passage of the statute. On

' Mil. JiMTifK Hari.av ilflivcrod a cliwtcntiiig oiiiiiinn, in whiih Mic.Ji;«ticeField
»tnl .Mr. .Iihtk k liit>:wi:u concurrcil.
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certificate of division of opinion of tlie judges of the court, the case
was brought to this court.]

Mb. Justice Baldwin delivered the opinion of tlie court.

In placing the obligation of contracts under the protection of the
Constitution, its franiers looked to the essentials of tlie contract more
than to the forms and modes of proceeding by which it was to be
carried into execution 3 annulling all State legislation which impaired
the obligation, it was left to the States to prescribe and shape the
remedy to enforce it. The obligation of a contract consists in its

binding force on the party who makes it. This depends on the laws
in existence when it is made ; these are necessarily referred to in all

contracts, and forming a ])art of them as the measure of the obliga-

tion to perform them by the one party, and the right acquired by the
other. There can be no other standard by which to ascertain the
extent of either, than that which the terms of the contract indicate,

according to their settled legal meaning; when it becomes consum-
mated, the law defines the duty and the right, compels one party to

perform the thing contracted for, and gives the other a right to enforce
the performance by the remedies then in force. If any subsequent
law affect to diminish the duty, or to impair the right, it necessarily

bears on the obligation of the contract, in favor of one part}^ to the
injury of the other; hence any law which in its operation amounts
to a denial or obstruction of the rights accruing by a contract, though
professing to act only on the remedy, is directly obnoxious to the

prohibition of the Constitution.

This principle is so clearly stated and fully settled in the case of

Bronson v. Kinzie, decided at the last term, 1 How. 311, that noth-

ing remains to be added to the reasoning of the court, or requires a

reference to any other authority than what is therein referred to;

it is, however, not to be understood that by that, or any former de-

cision of this court, all State legislation on existing contracts is repug-

nant to the Constitution.

"It is within the undoubted power of State legislatures to pass re-

cording acts, by which the elder grantee shall be postponed to a
younger, if the prior deed is not recorded within the limited time,

and the power is the same whether the deed is dated before or after

the passage of the recording act. Though the effect of such a law is

to render the prior deed fraudulent and void as against a subsequent
purchaser, it is not a law impairing the obligation of contracts ; such,

too, is the power to pass acts of limitation, and their effect. Reasons
of sound policy have led to thfe general adoption of laws of both de-

scriptions, and their validity cannot be questioned. The time and
manner of their operation, the exceptions to them, and the acts from
which the time limited shall begin to run, will generally depend on
the sound discretion of the legislature, according to the nature of the
titles, the situation of the country, and the emergency which leads to
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their enactment. Cases may occur where the provisions of a law

may be so unreasonable as to amount to the denial of a right, and

call for the interposition of the court.'' 3 Pet. 290.

The obligation of the contract between the parties, in this case,

was to perform the promises and undertakings contained therein ; the

right of the plaintiff was to damages for the breach tliereof, to bring

suit and obtain a ju<lgment, to take out and prosecute an execution

against the defendant till the judgment was satisfied, pursuant to the

existing laws of Illinois. These laws giving these rights were as per-

fectly binding on the defendant, and as much a part of the contract,

as if they had been set forth in its stipulations in the very words of

the law relating to judgments and executions. If the defendant had

made such an agreement as to authorize a sale of his property, which

should be levied on by the sherilT, for such price as should be bid for

it at a fair public sale on reasonable notice, it would have conferred

a right on the plaintiff, which the Constitution made inviolable; and

it can make no difference whether such right is conferred by the

terms or law of the contract. Any subsequent law which denies,

obstructs, or impairs this right, by superadding a condition that

there shall be no sale for any sum less than the value of the

property levied on, to be ascertained by appi-aisement, or any other

mode of valuation than a public sale, affects the obligation of the

contract as much in the one case as the other, for it can be en-

forced only by a sale of the defendant's property, and the prevention

of such sale is the denial of a right. The same power in a State

legislature may be carried to any extent, if it exists at all ; it may
l)rohibit a sale for less than the whole appraised value, or for three-

fourths, or nine-tenths, as well as for two-tlnrds ;
for if the power can

be exercised to any extent, its exercise must be a matter of uncon-

trollable discretion, in passing laws relating to the remedy which are

regardless of the effect on the right of the plaintiff. This was the

ruling principle of the case of Hronson v. Kinzie, 1 How. 311, which

arose on a mortgage containing a covenant, that, in default of

payment, the mortgagee might enter upon, sell, and convey the

mortgaged premises, as the attorney of the mortgagor; yet the case

was not decided on the effect and obligation of that covenant,

but on the broad and general principle, that a State law, which

professedly pr«)vid<'(l a rein<*dy for enforeing the cf)titract of mort-

gage, effectually impairrd the rights incident to, and attachcil to it

by the laws in force at its datf;, was void. No agreement or contract

can create more binding obligations than those fastened by the law,

which the law creates and attaches to contracts ; the express power
which a mortgagor confers on the mortgagee to sell as his agent is

not more potent than that whieh tlie law delegates to the marsh.al, to

sell and convey the propiMty levied on, under an execution. He is

the constituted agent of the defendant, invested with all his powers

for these purposes. The mar.siial can do under the authnrify of the
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law whatevor he could do under the fullest power of attorney from
the execution debtor

; and no State law can prohibit it. It follows
that the law of Illinois now under consideration, so far as it prohibits
a sale for less than twu-thirds of the appraised value of the property
levied on, is unconstitutional and void.^

1 In GuNN V. Baurv, 15 Wall. GIO (1872), the validity of a State statute increasing
the exemption to a debtor, as applied to indebtedness under a contract already exist-

ing, was brought in question. Mk. Justice Swavnk, delivering the opinion of the
court, uses this language: —

" The legal remedies for the enforcement of a contract, which belong to it at the
time and place where it is made, are a part of its obligation. A State may change
them, provided the change involve no ini])airment of a substantial right. Jf the
provision of the Constitution, or tiie legislative act of a State, fall within the category
last mentioned, they are to that extent utterly void. They are, for all the purposes of
the contract which they impair, as if they had never existed. The constitutional pro-
vision and statute here in question are clearly within that category, and are, there-

fore, voiil. The jurisdictional prohibition which they contain witli respect to the
courts of the State can, therefore, form no impediment to the plaintiff in error in the
enforcement of his rights touching this judgment, as those rights are recognized bv
this court. White v. Hart, 13 VVall. 646 ; Von Hoffman i-. The Citv of Quincy,
4 id. 535.

In Terry v. Anderson, 95 U. S. 628 (1877), the validity of a State statute of
Georgia passed in 1869 providing that causes of action which had accrued prior to

1865, and which were not brought by the first of January, 1870, should be barred after

the latter date, was called in question. It appearing tliat under the statute of limitation

in force when the contract was made tlie right of action thereunder would not be i)arred,

it was contended that the subsequent statute impaired the obligation of the prior

contract. Mr. Chief Justice Waitb, delivering the opinion of the court, uses this

language :
—

" This court has often decided that statutes of limitation affecting existing rights

are not unconstitutional, if a reasonable time is given for the commencement of an
action before the bar takes effect. Hawkins v. Earuey, 5 Pet. 451 ; Jackson v. Lain-

phire, 3 id. 280; Sohn v. Waterson, 17 Wall. 596; Chri.stmas v. Ku-ssell, 5 id. 290;
Sturges r. Crowninshield, 4 Wheat. 122. It is difficult to see why, if the legislature

may prescribe a limitation where none existed before, it may not change one which
has already been established. The parties to a contract have no more a vested interest

in a particular limitation which has been fixed, than they have in an unrestricted

right to sue. They have no more a vested interest in the time for the commencement
of an action than they have in the form of the action to he commenced ; and as to

the forms of action or modes of remedy, it is well settled that the legislature may
change them .at its discretion, provided adequate means of enforcing the right

remain.

" In all such cases, the question is one of reasonaldeness, and we have therefore

only to consider whether the time allowed in this statute is, under all the circum-
stances, reasonable. Of that the legislature is primarily the judge ; and we cannot
overrule the decision of that department of the government, unless a palpable error

has been committed. In judging of that, we must ])lace ourselves in the position of

the legislators, and must measure the time of limitation in the midst of tlie circum-
staiu-es which surrounded them, as nearly as possible ; for what is reasonable in a

particular case depends upon its particular facts."

In Mitchei.!, v. Clark, 110 U. S. 633 (1884), it appeared that in a State court of

Missouri the validity of a statute of the I''nited States was brought in question which
prescribed a limit to actions on account of any arrest or imprisonment made or trespass
committed during the rolx lliou by virtue or under color of any authority derived
from or exercised by or under the President of the United States or by or under any
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Section II. — Protection to Propekty.

MISSOL'KI I'ACIFIC RAILWAY v. NEBRASKA.

101 United States, 40:3. 1896.

[Ax action for a mandamus was brought in the Supreme Court of

the State of Nebraska to compel the phiintiff in error to comply with

an order of the Nebraska State Board of Transportation which di-

rected the company to grant to certain persons the right to erect an

elevator upon the grounds of the railway company at one of its

stations in accordance with the provision of the constitution of

Nebraska which declares that railways are "public highways and

sIkiU be free to all persons for the transportation of their persons

or property thereon under sucli regulations as may be prescribe.d

by law," and statutory provisions thereunder providing for a board of

transportation and authorizing it to investigate cases of discrimina-

tion, etc. It appeared that permission had been given to two private

firms to erect elevators upon the right of way at this station, and

complainants who were refused ])ermission to erect a third elevator

under the same terms and conditions as those granted in tlie other

cases asked relief on the ground that such refusal was an unjust

discrimination. A maudainus luiving been awarded in tlie trial covirt

and sustained in tlie State Supreme Court, the case is brought to this

court by writ of ernn.]

^Iic. JrsTicE GuAV delivered the opinion of the court.

The order in fpiestion was not, and was not olaiuied to be, either

in the opinion of the court below, or in the argument for tlie defend-

ant in error in this court, a taking of jjriviite ])roperty for a public

use under the right of eminent domain. The jjctitioners wcrf merely

private individuals, voluntarily associated together for their own

a<-lof ConprCHS, etc. Tlu' SiijinMiif ruiirt of that State liaviu'^ lii'l<l this legislation to

l»e iiiv.'tliil, tlieca.so wa.s liroiif^ht liv writ of frmr to this court. .Mit .Ii smi; Miiiiu,

delivfTJiig the opiiiirjii of tlif court, hhos this laiit;iia;:;r': —
" It is IK) aiiHWfr to this to sav that (such loi^islation] inicrfi'ifs with the validity of

ronlrartH, for no provision of tho ronstituii<»n jiroliiltitK (^lIlIJ^oss from doiufj this, na

it (locH the States
; and where the (|nestioii of tho power of Conuress arises, fis in the

l«'((al tender cases and in hankrnptcy cases, it does not de|iend upon tho incidental

cfTeii r)f iiH exercise on contra<'ts. hiit f)n the exislenie of ilie power itsidf.

" In regard to the Stales, wliich arc expressly forhidden to impair hy letjislation

the oldipation of contracts, it has lieen repeatr-dly held that a Htntnte of limitation

which rerliiced materially the time within which suit may he commenced, thon'jh

pai)«ed after the contract was made, is not void if a rejmonalde time is left for tho

unfiirccment of the contract hv suit heforo tho statnto hars that ri;;hl."
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benefit. They do not appear to have been incorporated by the State

for any public purpose wliatever ; or to liave tlieniselves intended to

establish an elevator for the use of the public. On the contrary,

their own application to tlie railroad company, as recited in their

complaint to the board of transportation, was only ''for a location,

on the right of way at Elmwood station aforesaid, for the erection of

an elevator of sufficient capacity to store from time to time the cereal

products of the farms and leaseholds of complainants aforesaid, as

well as the products of other neighboring farms."

To require the railroad company to grant to the petitioners a loca-

tion on its right of way, for the erection of an elevator for the speci-

fied purpose of storing from time to time the grain of the petitioners

and of neighboring farmers, is to compel the railroad company,

against its will, to transfer an estate in part of the land which it owns

and holds, under its charter, as its private property and for a public

use, to an association of private individuals, for the purpose of erect-

ing and maintaining a building thereon for storing grain for their

own benefit, without reserving any control of the use of such land, or

of the building to be erected thereon, to the railroad company for

the accommodation of its own business, or for the convenience of the

public.

This court, confining itself to what is necessary for the decision of

the case before it, is unanimously of opinion, that the order in ques-

tion, so far as it required the railroad corporation to surrender a

part of its land to the petitioners, for the purpose of building

and maintaining their elevator upon it, was, in essence and effect,

a taking of private property of the railroad corporation, for the

private use of the petitioners. The taking by a State of the private

property of one person or corporation, without the owner's consent,

for the private use of another, is not due process of law, and is a viola-

tion of the Fourteenth Article of Amendment of the Constitution of

the United States. Wilkinson v. Leland, 2 Pet. 627, 658 ;
Murray v.

Hoboken Co., 18 How. 272, 276 ; Loan Association v. Topeka, 20

Wall. 655; Davidson v. New Orleans, 96 U. S. 97, 102; Cole v.

La Grange, 113 U. S. 1 ; Fallbrook District v. Bradley [164 U. S.J,

112, 158. 161 ; State v. Chicago, Milwaukee, & St. Paul Railway, 36

Minn. 402.

Judgment reversed, and case remanded to the Suprrme Court of

tiie State of Nebraska, for further pvoceed'mgs not inconsistent

with this opinion.
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PENNOYER V. XEFF.

95 United Stiites, 7U. 1877.

I^Ir. Justice Field delivered the opinion of the court.

This is an action to recover the possession of a tract of land, of the

alleged value of §15,000, situated in the State of Oregon. The plain-

tiff asserts title to the premises by a patent of the United States

issued to him in 18GG, under the act of Congress of Sept. 27, 1850,

usually known as the Donation Law of Oregon. The defendant

claims to have acquired the premises under a sheriff's deed, made

upon a sale of the property on execution issued upon a judgment

recovered against the plaintitf in one of the (Jircuit Courts of the

State. The case turns upon tiie validity of this judgment.

It appears from the record that the judgment was rendered in

February, 186(5, in favor of J. II. Mitchell, for less than S300,

including costs, in an action brought by him upon a deuumd for

services as an attorney ; that, at the time the action was commenced

and the judgment rendered, the defendant therein, the plaintiff here,

was a non-resident of the State ; that he was not personally served

with process, and did not api)ear therein ; and that the jutlgnuMit was

entered upon his default in not answering tlie complaint, u[)on a con-

structive service of summons by publication.

The Code of Oregon provides for such service when an action is

brought against a non-resident and absent defendant, wlio lius

propertv witliin the State. It also provides, where the action is

for the recovery of money or damages, for the attach n)ent of the

property of the non-resident. And it also declares that no natural

person is subject to the jurisdiction of a court of the State, "uidess

lie appear in the court, or be found within the State, or be a resident

thereof, or liave property therein ; and, in tlie last case, only to the

extent of such property at the time tlie jurisdiction attached." Con-

struing this latter provision to nie.in, tli.it, in an action fdi- money or

damages where a defendant does not appear in the court, and is not

found witliin tlie State, and is not a resident thereof, but has prop-

erty tiierein, the jurisdiction of the court extends only over such

jiroperty, the declaration expresses a principle of general, if not

universal, law. 'I'he authority of every triltunal is necessarily re-

stricted by the territorial limits of the Stat.(! in wliicli it is estab-

lished, .\ny attempt to exercis(! authority beyond those limits

would \m; deemed in every other forum, as has been said by this

court, an illegitimate assumption of pf)wer. and be resist(Ml as mere

abuse. D'Arcy ?'. Ketchum e/ '//., 1 1 How. 1(;5. In the ease against

the y)l:iintifF, tlie ]»roperty liere in controversy sold under the judg-

ment rendered was not attached, nor in any way brought under the

juri8<liction of the court. Its first connection witii the case was
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caused by a levy of the execution. It was not, therefore, disposed

of pursuant to any adjudication, but only in enforcement of a per-

sonal judgment, having no relation to tlie projjerty, rendered against

a non-resident without service of process upon him in the action, (jr

his appearance tlierein. The court belovv did. not consider tliat au
attachment of the property was essential to its jurisdiction or to the

validity of the sale, but held that the judgment was invalid from
defects in the aihdavit upon which the order of publication was ob-

tained, and in the affidavit by which the publication was proved.

But it was also contended in that court, and is insisted upon here,

that the judgment in the State court against the plaintiff was void

for want of personal service of process on him, or of his ajDpearance

in the action in which it was rendered, and tljat the premises in con-

troversy could not be subjected to the payment of the demand of a

resident creditor except by a proceeding in rem ; that is, by a direct

proceeding against the property for that purpose. If these i)ositions

are sound, the ruling of the Circuit Court as to the invalidity of that

judgment must be sustained, notwithstanding our dissent from the

reasons upon which it was made. And that they are sound would

seem to follow from two well-established principles of public law

respecting the jurisdiction of an independent State over persons and

property. The several States of the Union are not, it is true, in

every respect independent, many of the rights and powers which

originally belonged to them being now vested in the government

created by the Constitution. But, except as restrained and limited

by that instrument, they possess and exercise the authority of inde-

pendent States, and the principles of public law to which we have

referred are applicable to them. One of these principles is, that

every State possesses exclusive jurisdiction and sovereignty over

persons and property within its territory. As a consequence, every

State has the power to determine for itself the civil status and capa-

cities of its inliabitants ; to prescribe the subjects u\)on whicli they

may contract, tlie forms and solemnities with which their contracts

shall be executed, the rights and obligations arising from them, and

the mode in which their validity shall be determined and their obli-

gations enforced; and also to regulate the manner and conditions

upon which property situated within such territory, both personal

and real, may be acquired, enjoyed, and transferred. The other

principle of public law referred to follows from the one mentioned

;

that is, that no State can exercise direct jurisdiction and authority

over persons or property vvith(mt its territory. Story, Confl. Laws,

c. 2 ; Wheat. Int. Law, pt. 2, c. 2. The several States are of equal

dignity and authority, and the indej^endence of one implies tlie exclu-

sion of power from all others. And so it is laid down by jurists, as

an elementary principle, that the laws of one State have no operation

outside of its territory, except so far as is allowed by comity ; and
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that no tribunal established by it can extend its process beyond that

territory so as to subject either persons or property to its decisions.

"An}' exertion of authority of this sort beyond this limit," says

Story, " is a mere, nullity, and incapable of binding such persons or

property in any other tribuiuils." Story, Confl. Laws, sect. 539.

But as contracts made in one State may be enforceable only in

another State, and property may be ludd by non-residents, the exer-

cise of the jurisdiction wliicli every State is admitted to possess over

persons and property within its own territory will often affect per-

sons and property without it. To any influence exerted in this way

by a State affecting j)ersons resident or property situated elsewhere,

no objection can be justly taken; whilst any direct exertion of au-

thority upon them, in an attempt to give ex-territorial operation to

its laws, or to enforce an ex-territorial jurisdiction by its tribunals,

would be deemed an encroachment ujjon the inde})endence of the

State in which the persons are domiciled or the property is situated,

and be resisted as usurpation.

Thus the State, through its tribunals, may compel persons domi-

ciled within its limits to execute, in pursuance of their contracts

respecting property elsewhere situated, instruments in such form

and witli such solemnities as to transfer the title, so far as such

formalities can be complied with ; and the exercise of this jurisdic-

tion in no manner interferes with the supreme control over the

property by tlie State witliin which it is situated. Penn v. Lord

Baltimore, 1 Ves. 444; IMassie r. Watts, G Crancli, 148; Watkins r.

Ilolman, 1(3 Pet. 25; Corbett v. Xutt, 10 Wall. 404.

So the State, through its tribunals, may subject property situated

within its limits owned by non-residents to the payment of the

demand of its own citizens against them ; and the exercise of this

jurisdiction in no respect infringes upon the sovereignty of the

State where the owners are domiciled. Every State owes protection

to its own citizens ; and, wlicn non-residents deal with them, it is

a legitimate and just exercise of autliority to hold and appropriate

any ])roperty owned by such non-residents to satisfy the claims of

its citizens. It is in virtue of the State's jurisdiction over the jn-op-

erty of the non-resident situated witliin its limits tliat its tribunals

can inquire into that non-resident's obligations to its own citizens,

ami tlie inrpiiry can tlien be carried only to tlie extent necessary to

control th(! disjiosition of the j)r(>perty. If the non-resident liave no

jM'operty in the State, there is notliing ujion wliictli tlie tribunals can

adjudicate.

[The nature of proceedings //' ///,/ as illnstr;it.<il by v.nious cases

is then consi<ler(!d at length, the (;aso of Thompson r. Wliitman, 18

Wall. 457, Hu/tni, p. 81 1. being si)ec,i;illy ref(!rred to.]

Since tlie adoption of tlu^ Kourteenth Amendment to the Federal

Constitution, the validity of siicli judgments may be directly ques-

tioned, and tlieir enforcement in the State resisted, on the ground
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that proceedings in a court of justice to determine the personal rights

and obligations of parties over whom that court has no jurisdic-

tion do not constitute due process of law. Whatever difficulty may
be experienced in giving to tliose terms a definition which will em-

brace every permissible exertion of power affecting private rights,

and exclude such as is forbidden, there can be no doubt of their

meaning when api)lied to judicial proceedings. They then mean
a course of legal proceedings according to those rules and principles

which have been established in our systems of jurisprudence for the

protection and enforcement of private rights. To give such proceed-

ings any validity, there must be a tribunal competent by its con-

stitution — that is, by the law of its creation — to pass upon the

subject-matter of the suit; and, if that involves merely a determina-

tion of the personal liability of the defendant, he must be brought

within its jurisdiction by service of process within the State, or his

voluntary appearance.

Except in cases affecting the personal status of the plaintiff, and

cases in which tliat mode of service may be considered to have been

assented to in advance, as hereinafter mentioned, the substituted

service of process by publication, allowed by the law of Oregon and

by similar laws in other States, where actions are brought against

non-residents, is effectual only where, in connection with process

against the person for commencing the action, property in tlie State

is brought under the control of the court, and subjected to its dis-

position by process adapted to that purpose, or where the judgment

is sought as a means of reaching such property or affecting some

interest therein ; in other words, where tlie action is in the nature

of a proceeding in rem. As stated by Cooley in his Treatise on Con-

stitutional Limitations, 405, for any other puri)ose than to subject

the property of a non-resident to valid claims against him in the

State, " due process of law would require appearance or personal

service before the defendant could be personally bound by any judg-

ment rendered."

It is true that, in a strict sense, a proceeding in rem is one taken

directly against property, and has for its object the disposition of the

property, without reference to the title of individual claimants;

but, in a larger and more general sense, tl)e terms are applied to

actions between parties where the direct object is to reach and dis-

pose of property owned by them, or of some interest therein. Such

are cases commenced' by attachment against the property of debtors,

or instituted to partition real estate, foreclose a mortgage, or enforce

a lien. So far as they affect property in the State, they are sub-

stantially proceedings in rem in the broader sense which we have

mentioned.

It is hardly necessary to observe, that in all we have said we have

had reference to proceedings in courts of first instance, and to their

jurisdiction, and not to proceedings in an appellate tribunal to



lOou PKUTECTION TO CONTRACTS AND TUOPEKTY. [cHAP. XVI.

review the action of such courts. The latter may be taken upon

such notice, personal or constructive, as the State creating the

tribunal may provide. They are cousidered as rather a continuation

of the original litigation than the commencement of a new action.

Nations et al. r. Jolmson tt uL, 24 How. 195.

It follows from the views expressed that the personal judgment

recovered in the State court of Oregon against the plaintiff herein,

then a non-resident of the State, was without any validity, and did

not authorize a sale of the property in controversy.

To prevent any misapplication of the views expressed in this

opinion, it is proper to observe that we do not mean to assert, by any-

thing we have said, that a State may not authorize proceeding^ to

determine the status of one of its citizens towards a non-resident,

which would be binding within the State, though made without

service of process or personal notice to the non-resident. The juris-

diction wliich every State possesses to determine the civil status and

capacities of all its inliabitants involves authority to prescribe the

conditions on which proceedings affecting them may be commenced

and carried on within its territory. Tlie State, for examjile, has

absohite right to prescribe the conditions upon which the marriage

relation between its own citizens shall be created, and the causes for

which it may be dissolved. One of the parties guilty of acts for

which, by the law of the State, a dissolution may be granted, may
have removed to a State where no dissolution is permitted. Tiie

complaining party would, therefore, fail if a divorce were sought

in the State of the defendant ; and if application could not be made

to the tribunals of the complainant's domicile in such case, and pro-

ceedings be there instituted without i)ersonal service of })r()cess or

personal notice to the offending party, the injured citizen would be

without redress. Bish. I\Iarr. and Div., sect. 156.

Neither do we mean to assert that a State may not require a non-

resident entering into a partnership or association within its limits,

or making contracts enforceable there, to appoint an agent or repre-

sentative in the State to receive service of process and notice in

legal proceedings instituted witii respect to such -partnership, asso-

ciation, or contracts, or to designate a place where such service may
be made and notice given, and provide, u])on their failure, to make
such appointment or to designate such i)lace that service may be

made upon a public officer designated for that puri)o.se, or in

some other prescribed way, and that judgments rendered upon such

service njay not be binding u|)on the non-residents both within and

without the State. As was said by the ('onrt of lOxcluviuer in Vallee

V. l^umergue, 4 Exch. L'*.M), " It is not (smtrary to natural justice

that a man who has agreed to receive a paiticnlar mode of notifica-

tion of legal proceedings should be bound liy a jmlgment in which

that particular mode of notification has been followed, even though

li«; may not have actual notice of them." See also The Lafayette
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Insurance Co. v. French et <il., 1^ I low. 104, and Gillespie ?;. Com-

mercial Mutual Marine Insurance Co., 12 Gray (Mass.), 201. I>Jor

do we doubt that a State, on creating corporations or other institu-

tions for pecuniary or charitable purposes, may provide a mode

in which their conduct may be investigated, their obligations en-

forced, or their charters revoked, which shall require other than

personal service upon their officers or members. Parties becoming

members of such corporations or institutions would hold their in-

terest subject to the conditions prescribed by law. Copin v. Adam-
son, Law Kep. 9 Ex. 'M5.

In the present case there is no feature of tliis kind, and, conse-

quently, no consideration of what would be tlie effect of such legis-

lation in enforcing the contract of a non-resident can arise. The

question here respects only the validity of a money judgment ren-

dered in one State, in an action upon a simple contract against the

resident of another, without service of process upon hini, or liis

appearance therein. Judyment affirmed}

1 Mr. Justice Hcnt delivered a dissenting opinion.

In Arndt v. Grigg-*, l."i4 U. S. 316 (1890), the question was considered whether

a State has the power to provide by statute that tlie title to real estate within its limits

may be settled and determined by a suit in which the defendant, being a non-resident,

is brought into court only by puldication. Mr. Justice Brewi;r, delivering the

opinion of the court, uses this language :
—

" If a State has no power to bring a non-resident into its courts for any purposes

by publication, it is impotent to perfect the titles of real estate within its limits held by

it's own citizens; and a cloud cast upon such title by a claim of a non-resident will

remain for all time a cloud, unless such non-resident shall voluntarily come into its

courts for the purpose of having it adjudicated. But no such imperfections attend the

sovereigntv of the State. It has control over property within its limits; and the con-

dition of ownership of real estate tlierein, whether the owner be stranger or citizen,

is subjection to its rules concerning the holding, the transfer, liability to obligations,

private or puldic. and the modes of establishing titles thereto. It cannot bring the per-

son of a non-resident within its limits — its proce.ss goes not out l)eyon(l its borders —
but it may determine the extent of his title to real estate within its limits ; and for

the purpose of such determination may provide any reasonable methods of imparting

notice. The well-being of every community requires that the title of real estate

therein shall be secure, and that there be convenient and certain methods of determin-

ing any unsettled questions re.specting it. The duty of accomplisliing tliis is local in

its nature; it is not a matter of national concern or vested in the general government

;

it remains with the State ; and as this duty is one of the State, the manner of discharg-

ing it must i)e determined by the State, and no proceeding wiiicli it provides can be

declared invalid, unless in conflict with some special inhibitions of the Constitution, or

against natural justice. So it has been held repeatedly that the procedure established

by the State, in this respect, is binding upon the Federal courts.

"These various decisions of this court establish that, in its judgment, a State has

power by statute to provide for the adjudication of titles to real estate within its limits

as against non-residents who are brought into court only by publication ; and that is

all that is necessary to sustain the validity of tlie decree in question in this case."
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SCOTT V. :McXEAL.

154 United States, 34. 1894.

rrLAiNTiFF brought an action of ejsctment in a State court of

Washington to recover possession of a tract of Land. Defendants

relied upon the title derived through probate proceedings wliich in

the Supreme Court of the State were held to be valid. I'lainiift'

brought the case to this court by writ of error.]

Mr. JrsTicE Gkay, after stating the case, delivered the opinion

of the court.

The plaintiff formerly owned the land in question, and still owns

it, unless he has been deprived of it by a sale and conveyance,

under order of the j)robate court of the county of Thurston and

Territory of Washington, by an administrator of his estate, ap-

pointed by that court on April 20, upon a petition tiled April 2,

1888.

The form of the order appointing the administrator is peculiar.

By that order, after reciting that the plaintiff disappeared more

than seven years before, and had not since been seen or heard of by

his relatives and acquaintances, and that the circumstances at and

immediately after the time when he was last seen, about eight

years ago, were such as to give them tlie belief that he was mur-

dered about that time, the probate court finds that he " is dead to

all legal intents and purposes, having died on or about ]\Iarch 25,

1888," that is to say, not at the time of his supposed murder seven

or eight years before, but witliiu a month before the tiling of the

petition for administration. . . .

The fundamental question in the case is whether letters of

administration upon the estate of a person who is in fact alive have

any validity or effect as against him.

By the law of England and America, before the Declaration of

Independence, and for almost a century afterwards, the absolute

nullity of such letters was treated as beyond disjiute.

[Many cases are cited to the effect tliat administration upon the

estate of a living person is an absolute nullity; and the ease of

Koderigas v. East River Savings Institution, 03 N. Y. 460, on

whi(!li was based the decision of the Supreme Court of Washington,

from which this appeal is taken, and wliich ujtholds the validity of

8uch jjroceedings, is discussed.]

The Fourteenth Article of Amendment of the Constitution of the

United States, after other provisions which do not touch this case,

ord.iins, "nor sliall any State deprive any person of life, liberty, or

property without due process of law, nor deny to atiy jierson Avithin

its jurisdiction the equal protection of the laws." These ])rohibi-

tions extend to all acts of the State, whether through its legislative,



SECT. II.] SCOTT V, McNEAL. 1039

its executive, or its judicial authorities. Virginia v. Rives, 100

U. S. 313, 318, 319; JiJx parte Virginia, 100 U. S. 339, 34G; Neal

u. Delaware, 103 U. S. 370, 397. And the first one, as said by

Chief Justice Waite in United States v. Cruiksliank, 92 U. S. 542,

554, repeating the words of Mr. Justice Johnson in Bank of Colum-
bia v. Okely, 4 Wheat. 235, 244, was intended "to secure the indi-

vidual from the arbitrary exercise of the powers of government,

unrestrained by the established principles of private rights and
distributive justice."

Upon a writ of error to review the judgment of the highest court

of a State upon the ground that the judgment was against a right

claimed under the Constitution of the United States, this court is

no more bound by that court's construction of a statute of the Terri-

tory, or of the State, when the question is whether the statute pro-

vided for tlie notice required to constitute due process of law, than

when the question is wliether the statute created a contract which

has been impaired by a subsequent law of the State, or whether the

original liability created by the statute was such that a judgment

upon it has not been given due faith and credit in the courts of

another State. In every such case this court must decide for itself

the true construction of the statute. Huntington v. Attrill, 146

U. S. 657, 683, 684; Mobile & Ohio R. R. Co. v. Tennessee, 153 U. S.

486, 492-495.

No judgment of a court is due process of law, if rendered without

jurisdiction in the court, or without notice to the party.

The words "due process of law," when aj^plied to judicial pro-

ceedings, as was said by Mr. Justice Field, speaking for this court,

"mean a course of legal proceedings according to those rules and

principles which have been established in our systems of jurispru-

dence for the protection and enforcement of private rights. To give

such proceedings any validity, there must be a tribunal competent

by its constitution — that is, by the law of its creation — to pass

upon the subject-matter of the suit; and, if that involves merely a

determination of the personal liability of the defendant, he must be

brought within its jurisdiction by service of process within the

State, or his voluntary appearance." Pennoyer v. Neff, 95 U. S.

714, 733.

Even a judgment in proceedings strictly in rem binds only those

who could have made themselves parties to the proceedings, and

who had notice, either actually, or by the thing condemned being

first seized into the custody of the court. The iNIary, 9 Cranch,

126, 144; Hollingsworth V. Barbour, 4 Pet. 466, 475; Pennoyer v.

Neff, 95 U. S. 714, 727. And such a judgment is wholly void, if

a fact essential to the jurisdiction of the court did not exist. The
jurisdiction of a foreign court of admiralty, for instance, in some

cases, as observed by Chief Justice INfarshall, "unquestionably

depends as well on the state of the thing as on the constitution of
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the court. If by any means whatever a prize court should be in-

duced to condemn, as prize of war, a vessel which was never cap-

tured, it could not be contended that this condemnation c»i)erated a

change of property." Kose v. Hiniely, 4 Cranch, 241, 2(3i». Upon
the same principle, a decree condemning a vessel for unlawfully

taking clams, in violation of a statute which authorized proceedings

for her forfeiture in the county in which the seizure was made, was

held by this court to be void, and not to protect the officer making

the seizure from a suit by the owner of the vessel, in which it was

proved that the seizure was not made in the same county, although

the decree of condemnation recited that it was. Thompson v.

Whitman, 18 Wall. 457.

The estate of a person supposed to be dead is not seized or taken

into the custody of the court of probate upon the tiling of a petition

for administration, but only after and under the order granting

that petition; and the adjudication of tliat court is not upon tlie

question whether he is living or dead, but only upon the question

whether and to whom letters of administration shall issue. Mutual

Benefit L. Ins. Co. v. Tisdale, 91 U. S. 238, 243.

[The provisions of statutes of Washington, under which the pro-

bate proceeding was had, are set out.]

Under such a statute, according to the overwhelming weight of

authority, as shown by the cases cited in the earlier part of this

opinion, the jurisdiction of the court to which is committed the

control and management of the estates of deceased persons, by

whatever name it is called — ecfdesiastical court, ])robate court,

orphans' court, or court of the ordinar}- or the surrogate— does not

exist or take effect before death. All proceedings of such courts in

the probate of wills and tin- granting of administrations depend

upon the fact that a person is dead, and are null and void if he is

alive. Their jurisdiction in this respect l)eing limited to the

estates of deceased persons, they have no jurisdiction whatever to

administer and dispose of the estates of living persons of full age

and sound mind, or to determine that a living man is deail and

thereujjon undertake to dispose of his estate.

A court of probate must, indeed, inqniri' into and be satisfied of

the fact of the death of tiie person whose will is sought to be proved

or whose estate is sought to be administered, because, without that

fact, the court has no jurisdiction over his estate; and not because

its decision upon the question whether ho is living or dead can in

any wise bind or estop liim, or deprive him, while alive, of the title

or control of liis property.

As the jurisdiction to issue letters of administration ujion his

estate rests upon the fact of his death, so the notice given before

issuing such letters, assunirs that fact, and is addressed, not to

him, but to those who after his death may be interested in his

estate, as next of kin, legatees, creditors or otherwise. Notice to
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them cannot be notice to him, because all their interests are adverse

to his. The whole thing, so far as he is concerned, is res inter

alios acta.

Next of kin or legatees have no rights in the estate of a living

person. His creditors, indeed, may, upon proper proceedings, and

due notice to him, in a court of law or of equity, have specihc por-

tions of his property applied in satisfaction of their debts. But

neither creditors nor purchasers can ac(piire any rights in his

property through the action of a court of probate, or of an admin-

istrator appointed by that court, dealing, without any notice to

him, with his whole estate as if he were dead.

The appointment by the probate court of an administrator of the

estate of a living person, without notice to him, being without juris-

diction, and wholly void as against him, all acts of the adminis-

trator, whether approved by that court or not, are equally void; the

receipt of money by the administrator is no discharge of a debt; and

a conveyance of property by the administrator passes no title.

The fact that a person has been absent and not heard from for

seven years may create such a presumption of his death as, if not

overcome by other proof, is such i^rima facie evidence of his death,

that the probate court may assume him to be dead and appoint an

administrator of his estate, and that such administrator may sue

upon a debt due to him. But proof, under proper pleadings, even

in a collateral suit, that he was alive at the time of the appointment

of the administrator, controls and overthrows the prima facie evi-

dence of his death, and establishes that the court had no jurisdic-

tion, and the administrator no authority; and he is not bound,

either by the order appointing the administrator, or by a judgment

in any suit brought by the administrator against a third person,

because he was not a party to and had no notice of either.

[The judgment is therefore reversed.]

GOSHOEN V. PURCELL.

11 Ohio State, 641. 18G0.

[Plaintiff in the lower court, who is defendant in error in this

court, brought action to have a deed corrected which was executed

by defendant and his wife for the conveyance to plaintiff of

property, the fee simple title of which was in defendant's, wife.

It appeared that the deed did not contain in the granting clause

thereof the name of defendant's wife as grantor, wliich was essen-

tial by the law of Ohio to the validity of the deed as to the wife's

title. The wife, however, joined in the execution of the deed.

Subsequently a statute was passed authorizing the correction of

60
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conveyances of any husband and wife executed and intended to

convey the lands of the wife, although not executed as required by

law. The lower court granted the relief asked, and on appeal to

the Supreme Court it was contended tliat the State statute was

invalid because in violation of a provision in the constitution of

the State prohibiting the passing of retroactive laws "except

for the purpose of authorizing the courts to carry into effect the

manifest intention of parties and officers by curing omissions,

defects," etc.]

Gholsox, J. . . .

The argument against the validity of the law assumes that, as

applied to this case, it interferes with vested riglits; that the

married woman being bound by no contract, and lier act being, as

tlie law then stood, void and inoperative, her right to the property

was left untouched, and that to take it away by subsequent legisla-

tion would operate as a mere arbitrary divestiture of title. This,

it is said, even a provision of the constitution could not do. Upon

so grave an inquiry as our right, in any case, to disregard a pro-

vision of the constitution, we do not think we are required to enter.

For we think that the case which the argument assumes is not pre-

sented. The act of the married woman may, under the law, have been

void and inoperative; but, in justice and equity, it did not leave her

right to the property untouched. She had capacity to do the act,

in a form prescribed by law for her protection. She intended to

do the act in the prescribed form. She attempted to do it, and her

attemi)t was received and act; d on in good faith. A mistake, sub-

sequently discovered, invalidates the act; justice and equity require

that she should not take advantage of that mistake; and slie lias,

therefore, no just right to the property. She has no riglit to com-

plain if the law, which prescribed forms for licr i)rotection, shall

interfere to prevent her reliance upon them to resist the demands of

justice. She has no vested right to do wrong. Foster v. Essex

liank, IG Mass. 245, 273. As said in a. recent case, "laws curing

defects, which would otherwise operate to frustrate wliat must be

presumed to be the desire of the party affected, cannot be consid-

ered as taking away vested rights. Courts do not regard rights as

vested contrary to the equity and justice of the case." State r.

Newark, .'i Dutcher, 185, 197. " Retrospective laws tliat violated no

principle of natural justice, but that, on the contrary, Avere in fur-

tiieranoi of eijuity and good morals," have been repeatedly sustained

in this State. Trustees of Cuyahoga Falls, H. K. A. /•. i\IcCangliy,

2 Ohio St. 152, 155; F.utler r. The City of Toledo, 5 Ohio St. 225,

2.'*1 ; Lewis y. AlcElwain, IC Ohio, .'il7, 355; Johnson v. lientley,

id. 97, 10.3.

[l'li(! judgment of tin; lower court is tlirrcfort' allinncd.']

' III Hkinton v. Seevkkh, 12 Iowa, 3H'.), llio validity of ii State statute (•iiriiif( defects

ill :iekii<iwl(*(l^nicntH of decdH proviouHly rei'or<ieil was in (juoHtioii, and WuKiiir, J.,

delivfriii^j tlie oiiinion of tJic court, uses tliiH language :
—
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" Our conclusion is, that the act is not repugnant to the Constitution upon tlie

ground that it impairs tiie obligation of contracts. It validates, ratiier than other-

wise, the contracts in (juestion. Satterlee v. Matthewsou, 2 I'et. 380; Watson v.

Mercer, 8 lb. 88. But it is invalid upon the ground that, as a})plied to this case, it

interferes witli vested rights, It appears from tiie liill and exiiibits tiiat respondent

purciiased the jiropertv, ]iaid his money, .and received the sheriff's certificate, 1 efore

the passage of tlie curative act of 1858; but procured the sheriff's deed afterwards.

If the purchase had been subsequent to the taking effect of this act, then he would be

affectetl by its curative terms, and could not in any sense claim that it interfered with

vested rights. By such voluntary purchase, with knowledge of the law, he would

stand in no better position tlian the parties to the deed. When he purchases and parts

with his money, however, before, the legislature cannot, by afterwards declaring the

title of a tiiird person valid, make it paramount and deprive such purchaser of all

rights acquired under the sheriff's sale."

In Mattingly v. Distkict of Columbia, 97 U. S. 687 (1878), it was urged in a

bill filed in tlie Supreme Court for tiie District of Columbia, that the board of public

works of the district were proceeding without authority to assfjss property for improve-

ments on the abutting street. Mk. Jijstice Strong, delivering the opinion of the

court on appeal from that court, uses the following language :
—

" We do not propose to inquire whether tiie charges of the bill are well founded.

Such an inquiry can have no bearing upon the case as it now stands ; for were it con-

ceded that the board of public works liad no authority to do the work that was done

at the time when it was done, and consequently no authority to make an assessment

of a part of its cost upon the complainants' property, or to assess in the manner in

whicii the assessment was made, the concession would not dispose of the case, or estab-

lish that the complainants have a right to the equitable relief for which they pray.

There has been congressional legislation since 1872, the effect of «hicli upon the

assessments is controlling. There were also acts of the legislative assembly of the

District, wiiich very forcibly imply a confirmation of the acts and assessments of the

board of whicli the bill complains. If Congress or the legislative assembly had

the power to commit to the board the duty of making the improvements, and to pre-

scribe that the assessments should be made in the manner in which they were made,

it had power to ratify the acts which it might have authorized. And the ratification,

if made, was equivalent to an original authority, according to the maxim, Onuiis nitl-

hahitio retrotrahitur el mandato priori aquiparatur. Under the Constitution, Congress

had power to exercise exclusive legislation in- all cases what.soever over the District,

and this includes the power of taxation. Cohen v. Virginia, 6 Wheat. 264. Congress

may legislate within the District, respecting the people and property therein, as may

the legislature of any State over any of its subordinate municipalities. It may there-

fore cure irregularities, and confirm proceedings wliich without the confirmation would

be void, because unauthorized, provided such confirmation does not interfere with in-

tervening rights. Judge Cooley, in view of the authorities, asserts the following rule :

' If the thing wanting, or which failed to be done, and which constitutes the defect in

the proceeding, is something the necessity for which the legislature might have dis-

pensed with by prior statute, then it is not beyond the power of the legislature to dis-

pense with it liy subsequent statute. And if the irregularity consists in doing some

act, or in the mode or manner of doing some act, whicii the legislature might have

made immaterial by prior law, it is equally competent to make the same immaterial

by a subsequent law.' Cooley, Const. Lim. 371. This rule, we tliiuk, is accurately

stated."
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CAMPBELL V. HOLT.

li:. I'nited States, 020. 1885.

Mr. Justice Miller delivered the opinion of the court.

[Tliis action was brouglit in a district court of Texas, by defendant

in error to recover of plaintiffs in error as administrators, a sum of

money claimed to be due for conversion of property by testator. By

way of defence to the claim the State statute of limitations was set

up, but it appeared that after the cause of action became barred the

State adopted a new constitution in which it was declared that the

statutes of limitations of civil suits were suspended by the so-called

act of secession, and should be considered as suspended until the

adoption of this constitution. The bar of the statute of limitations

which the defendant relied on accrued during the Rebellion and be-

fore the restoration of the State to the Union. Judgment was ren-

dered for plaintitf in the lower court, and affirmed on appeal to the

commissioners of appeal. By writ of error the case is brought to this

court.]

The action is based on contract. It is for hire of the negroes

used by the father, and for tlie money received for the land of his

daughter, sold by him. The allegation is of indebtedness on this

account, and tlie plea is that the action is barred by the statute of

liu)itations. It is not a suit to recover possession of real or personal

l)roperty, but to recover for tlie violation of an implied contract to

pay money. The distinction is clear, and, in the view we take of

the case, important.

By the long and undisturbed posstsssion of tangible property, real

or personal, one may acquire a title to it, or ownership, superior in

law to that of another, who may be able to prove an antecedent

and, at one time, paramount title. This superior or antecedent title

has been lost by the laches of th(; person holding it. in failing within

a reasonable time to a.ssert it effectively ; as, by resuming the posses-

sion to which h(! was entitled, or asserting his right by suit in the

pro|)er court. What tlie jirimary owne" has lost by his laches, the

(jther party has gained by continued possession, without question of

liis right. This is tin; foundation of the doctrine of prrscri/ifin/i, a

doctrine wliich. in the English law, is mainly appli«Ml to incorporeal

hereditaments, but which, in the llomaii law, and the codes founded

<>i\ it, is api)lied to i)roperty of all kinds.

Possession has always been a means of aetpiiring title to jirnpcrty.

It was the earliest mode recognized by mankind of the (i/i/iro/u-iafion

of anything tangible by one i)erson to his own use, to the exclusion

of others, and legislators and jjublicists have always acknowledged

its efficacy in conlirming or creating title.
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The English and American statutes of limitation have in many-

cases the same effect, and, if there is any contiict of decisions on the

subject, the weight of authority is in favor of the proposition that,

where one has had the peaceable, undisturbed, open possession of

real or personal property, with an assertion of his ownership, for the

period which, under the law, would bar an action for its recovery by

the real owner, the former has acquired a good title— a title superior

to that of the latter, whose neglect to avail himself of his legal rights

has lost hira his title. This doctrine has been repeatedly asserted in

this court. Leffingwell v. Warren, 2 IMack, 599; Croxall v. Shererd,

5 Wall. 268, 289 ; Dickerson v. Colgrove, 100 U. S. 578, 583; Bicknell

V. Comstock, 113 U. S. 149, 152. It is the doctrine of the English

courts, and has been often asserted in the highest courts of the States

of the Union.

It may, therefore, very well be held that, in an action to recover

real or personal property, where the question is as to the removal

of the bar of the statute of limitations by a legislative act passed

after the bar has become perfect, such act deprives the party of his

property without due process of law. The reason is, that, by the law

in existence before the repealing act, the property had become the

defendant's. Both the legal title and the real ownership had become

vested in him, and to give the act the effect of transferring this title

to plaintiff, would be to deprive him of his property without due

process of law.

But we are of opinion that to remove the bar which the statute

of limitations enables a debtor to interpose to prevent the payment of

his debt stands on very different ground.

In all this class of cases the ground taken is, that there exists a

contract, but, by reason of no remedy having been provided for its

enforcement, or the remedy ordinarily applicable to that class having,

for reasons of public policy, been forbidden or withheld, the legislature,

by providing a remedy where none exists, or removing the statutory

obstruction to the use of the remedy, enables the party to enforce

the contract, otherwise unobjectionable.

Such is the precise case before us. The implied obligation of de-

fendant's intestate to pay his child for the use of her property re-

mains. It was a valid contract, implied by the law before the statute

began to run in 1866. Its nature and character were not changed by

the lapse of two years, though the statute made that a valid defence

to a suit on it. But this defence, a purely arbitrary creation of the

law, fell with the repeal of the law on which it depended.

It is much insisted that this right to defence is a vested right, and

a right of property which is protected by the provisions of the

Fourteenth Amendment.
It is to be observed that the words '* vested right *' are nowhere used

in the Constitution, neither iu the original instrument nor in any of

the amendments to it.
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"We understand very well what is meant by a vested right to real

estate, to personal property, or to incorporeal hereditaments. But

when we get beyond this, although vested rights may exist, they are

better described by some more exact term, as the phrase itself is not

one found in the language of the Constitution.

We certainly do not understand that a right to defeat a just debt

by the statute of limitations is a vested right, so as to be beyond

legislative power in a proper case. The statutes of limitation, as

often asserted and especially by tliis court, are founded in public

needs and public policy — are arbitrary enactments by the law-mak-

ing power. Tioga R. R. Co. v. Blossburg & Corning R. R. Co., 20

Wall. 137, 150. And other statutes, shortening the period or making

it longer, which is necessary to its operation, have always been held

to be within the legislative power until the bar is complete. The

right does not enter into or become a part of the contract. Xo man

promises to pay money with any view to being released from that

obligation by lapse of time. It violates no riglit of his, therefore,

wlicn the legislature says, time shall be no bar, though such was the

law when the contract was made. The autliorities we have cited,

especially in this court, show that no right is destroyed when the

law restores a remedy which had been lost.

"We are unable to sec how a man can be said to have projiertij in

the bar of the statute as a defence to his promise to pay. In the

most liberal extension of the use of the word " property," to choses in

action, to incorporeal rights, it is new to call the defence of lapse of

time to the obligation to pay money, property. It is no natural right.

It is the creation of conventional law.

"We can understand a riglit to enforce the payment of a lawful

debt. The Constitution says that no State shall pass any law im-

pairing this obligation. But we do not understand the right to

satisfy that obligation by a protracted failure to ])ay. We can see

no right which the i)romisor has in the law which permits him to

plead lapse of time instead of payment, which sliall prevent the

legislature from repealing tliat law, l)ecause its cff ct is to make him

fulfil his honest obligations.

[The court follows the Texas decisions in sustaining the validity

of the constitutional provision rejiealing all statutes of limitation

formerly in existence ; and the judgment of the lower court is

atliimed.']

' Mu. JrHTin. IJhadi.ev delivered a di.-.seiitiug opinmn, in wliii li Mu. Justick.

IIaki.an concurred.



SECT. II.] LOUISIANA V. MAYOR OF NEW ORLEANS. 1047

LOUISIANA EX REL. FOLSOM v. MAYOR OP NEW
ORLEANS.

109 United States, 285. 1883.

Mr. Justice Field delivered the opinion of the court.

The relators are tlie liolders of two judgments against the city

of New Orleans, one for ^26,<S50, the other for $2,000. Both were

recovered in the courts of Louisiana — the first in June, 1877, by the

relators ; the second in June, 1874, by parties who assigned it to

them. Both judgments were for damages done to the property of

the plaintiffs therein by a mob or riotous assemblage of people iu

the year 1873. A statute of the State made municipal corporations

liable for damages thus caused within their limits. Rev. Stats, of

La., 1870, sect. 2453.

The judgments were duly registered in the office of the comptroller

of the city, pursuant to the provisions of the act known as No. 5 of

the extra session of 1870, and the present proceeding was taken by

the relators to compel the authorities of the city to provide for their

payment. At the time the injuries complained of were committed,

and one of the judgments was recovered, the city of New Orleans

was authorized to levy and collect a tax upon property within its

limits of one dollar and seventy-live cents upon every one hundred

dollars of its assessed value. At the time the otlier judgment was

recovered this limit of taxation was reduced to one dollar and tiity

cents on every one hundred dollars of the assessed value of tlie

property. By the constitution of the State, adopted in 1879, the

power of the cit}'- to impose taxes on property within its limits was

further restricted to ten mills on the dollar of the valuation.

The effect of this last limitation is to prevent the relators, who are

not allowed to issue executions against the city, from collecting their

judgments, as the funds receivable from the tax thus authorized to be

levied are exhausted by the current expenses of the city, wliich must

first be met.

Tlie relators souglit in the State courts to compel a levy by the

city of taxes to meet their judgments at the rate permitted when the

damages were done for wliich the judgments were obtained. They

contended that the subsequent limitation imposed upmi its powers

violated that clause of the Federal Constitution which prohibits a

State from passing a law impairing the obligation of contracts, and

also that clause of the Fourteenth Amendment which forbids a State

to deprive any person of life, liberty, or property without due process

of law. The Supreme Court of the State, reversing the lower court,

decided against the relators, and the same contention is renewed

here.
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The right to reimbursement for damages caused by a mob or riot-

ous assemblage of people is not founded upon any contract between

the city and the sufferers. Its liability for the damages is created

by a law of the legislature, and can be withdrawn or limited at its

pleasure. ^Municipal corporations are instrumentalities of the State

for the convenient administration of government within their limits.

Tliey are invested witli authority to establish a police to guard

against disturbance ; and it is their duty to exercise their authority

so as to prevent violence from any cause, and particularly from mobs

and riotous assemblages. It has, therefore, been generally consid-

ered as a just burden cast upon them to require them to make good

any loss sustained from the acts of such assemblages which they

should have repressed. The imposition has been supposed to create,

in the holders of property liable to taxation within their limits, an

interest to discourage and prevent any movements tending to such

violent proceedings. But, however considered, the imposition is

simply a measure of legislative policy, in no respect resting upon

contract, and subject, like all other measures of policy, to any

change the legislature may see fit to make, either in the extent of

the liability or in the means of its enforcement. And its character

is not at all changed by tlie fact that the amount of loss, in pecuniary

estimation, has been ascertained and establislied by tlic judgments

rendered. Tiie obligation to make indemnity created by the statute

has no more element of contract in it because merged in the judg-

ments than it had previously. The term " contract " is used in the

Constitution in its ordinary sense, as signifying the agreement of

two or more minds, for considerations proceeding from one to the

other, to do, or not to do, certain acts. Mutual assent to its terms

is of its very essence.

A judgment for damages, estimated in money, is sometimes called

by text-writers a specialty or contract of record, because it estab-

lishes a legal obligation to pay the anK)unt recovered; and, by a

fietif)n of law, a promise to pay is implied wliere such legal obliga-

tion exists. It is on this principle tliat an action ex contrnctti will

lie uj)on a judgment. Chitty on Contrncts, Perkins' ed., 87. But
this fiction cannot convert a transaction wanting the assent of parties

into one which necessarily implies it. Judgujcnts for torts are

usually the result of violent contests, and, as oijscrvcd l)y the court

below, are imposed ujion tlie losing party by a higher authority

against his will and protest. The prohibition of tlie Federal Con-
stitution was intended to secure tlie observance of good faith in the

stipulation of parties against any State action. When^ a transaction

is not based upon any assent of parties, it cannot be said that any
faith is pledged with respect to it ; and no case arises for the opera-

tifm f)f the prohibition. fJarrison v. (Jity of New York, '2\ NN'all. 203.

There is, thr-refore, nothing it) the liabilities of the city l>y reason

of which the relators recovered their judgments, that lui-cluded the
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State from changing the taxing power of the city, even though tlie

taxation be so limited as to postpone the payment of the judgments.

The clause of the Fourteenth Amendment cited is equally inopera-

tive to restrain the action of the State. Conceding that the judg-

ments, though founded upon claims to indemnity for unlawful acts

of mobs or riotous assemblages, are property in the sense that are

capable of ownership, and may have a pecuniary value, the relators

cannot be said to be deprived of tliem so long as they continue an

existing liability against the city. Although the present limitation of

the taxing power of the city may prevent the receipt of sufficient funds

to pay the judgments, the legislature of the State may, upon proper

appeal, make other provision for their satisfaction. The judgments

may also, perhaps, be used by the relators or their assigns as

offsets to demands of the city ; at least it is possible that they may

be available in various ways. Be this as it may, the relators have no

such vested right in the taxing power of the city as to render its

diminution by the State to a degree affecting the present collection

of their judgments a deprivation of their property in the sense of

the constitutional prohibition. A party cannot be said to be deprived

of his property in a judgment because at the time he is unable to

collect it.

The cases in which we have held that the taxing power of a muni-

cipality continues, notwithstanding a legislative act of limitation or

repeal, are founded upon contracts; and decisions in them do not

rest upon the principle that the party affected in the enforcement

of his contract rights has been thereby deprived of any property,

but upon the principle that the remedies for the enforcement of his

contracts existing when they were made have been by such legisla-

tion impaired. The usual mode in which municipal bodies meet their

pecuniary contracts is by taxation. And when, upon the faith that

such taxation will be levied, contracts have been made, the constitu-

tional inhibition has been held to restrain the State from repealing

or diminishing the power of the corporation so as to deprive the

holder of the contract of all adequate and efficacious remedy. As

we have often said, the power of taxation belongs exclusively to the

legislative department of the government, and the extent to which

it shall be delegated to a municipal body is a matter of discretion,

and may be limited or revoked at the pleasure of the legislature.

But, as we held in Wolff v. New Orleans, 103 U. S. 358, and re-

peated in Louisiana v. Pilsbury, 105 U. S. 278, in both cases by the

unanimous judgment of the court, the legislation in that respect is

subject to tins qui^lification, which attends all State legislation, that

it "shall not conflict with the prohibitions of the Constitution of

the United States, and, among other things, shall not operate directly

upon contracts of the corporation, so as to impair their obligation

by abrogating or lessening the means of their enforcement. Legis-

lation producing this latter result, not indirectly as a consequence
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of legitimate measures taken, as will sometimes happen, but directly

by operating upon those means, is prohibited by the Constitution, and

must be disregarded — treated as if never enacted — by all courts

recognizing tlie Constitution as the paramount law of the land.

This doctrine has" been repeatedly asserted by this court when at-

tempts have been made to limit the power of taxation of a municipal

body, upon the faith of which contracts have been made, and by

means of which alone they could be performed. . . . However great

the control of the legislature over the corporation while it is in

existence, it must be exercised in subordination to the principle

which secures the inviolability of contracts."

This doctrine can have no application to claims against munici-

pal corporations, founded upon torts of the character mentioned.

Whether or not the State, in so limiting the power of the city to

raise funds by taxation tliat it cannot satisfy all claims against it

recognized by law, though not resting upon contract, does a wrong

to tlie relators, wliich a wise policy and a just sense of public honor

should not sanction, is not a question upon whicli this court can pass.

If the action of the State does not fall witiiin any proliibition of the

Federal Constitution, it lies beyond the reach of our authority.

The question of the effect of legislation upon the means of enforc-

ing an ordinary judgment of damages for a tort, rendered against the

person committing it, in favor of the person injured, may involve

other considerations, and is not presented by the case before us.

Judgment affirmed}

Section III. — Eminent Domain.

MUGLKll V. KAXSiVS.

123 United States, 62:5. 1887.

[See sitjira, p. !).'}S.]

ITMl'KLLV r. riliKEX IIAV Ci^MPAXY.

13 Wallace. 100. IHTI.

[Action was brought in the Circuit Court of tlie United States

to recover flamages against defendant (-(iiniiMny for overflowing

' ^tf•. .I('«Ti< i: l'i!Ai>t.i;v 'lolivpffd ,1 (liMMontiiiR <i|iiriii)n.
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plaintiff's land by means of a dam erected across Fox River in Wis-

consin. Defendant attempted to justify under authority from the

legislature of Wisconsin authorizing the construction of such a

dam; and this defence being held good on demurrer, plaintiff

brought the case to this court by writ of error.]

Mk. Justice Millkh delivered the opinion of the court.

Counsel for the defendant, with becoming candor, argue that the

damages of which the plaintiff complains are such as tlie State had
a right to inflict in improving the navigation of the Fox Kiver,

without making any compensation for them.

This requires a construction of the constitution of Wisconsin;
for though the Constitution of the United States provides that

private property sliall not be taken for public use witliout just

compensation, it is well settled that tliis is a limitation on the

power of the Federal government, and not on tlie States. The
constitution of Wisconsin, however, has a provision almost iden-

tical in language, viz. : that " the propert}' of no person shall be

taken for public use without just compensation therefor." Sec.

13, Article 1. Indeed this limitation on the exercise of the right

of eminent domain is so essentially a part of American constitu-

tional law that it is believed that no State is now without it, and
the only question that we are to consider is whether the injury to

plaintiff's property, as set forth in his declaration, is within its

protection.

The declaration states that, by reason of the dam, the water of

the lake was so raised as to cause it to overflow all his land, and
that the overflow remained continuously from the completion of

the dam, in the year 1861, to the commencement of the suit in the

year 1867, and the nature of the injuries set out in the declaration

are such as show that it worked an almost complete destruction of

the value of the land.

The argument of the defendant is that there is no taking of the

land within the meaning of the constitutional provision, and that

the damage is a consequential result of such use of a navigable

stream as the government had a right to for the im])rovement of its

navigation.

It would be a very curious and unsatisfactory result, if in con-

struing a provision of constitutional law, always understood to have

been adopted for protection and security to the rights of the indi-

vidual as against the government, and which has received the com-
mendation of jurists, statesmen, and commentators as placing the

just principles of the common law on tliat subject be^^nnd the power
of ordinary legislation to change or control them, it shall be held

that if the government refrains from the absolute conversion of

real property to the uses of the public it can destroy its value

entirely, can inflict irreparable and permanent injury to any extent,
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can, in effect, subject it to total destruction witliout making any

compensation, because, in the narrowest sense of that wonl, it is not

t<ike)i for the- public use. vSuch a construction woultl i)ervert the

constitutional provision into a restriction upon the rights of the

citizen, as those rights stood at tlie common law, insteatl of the gov-

ernment, and make it an authority for invasion of private right

under the pretext of the public good, which had no warrant in the

laws or practices of our ancestors.

"We are not unaware of the numerous cases in the State courts in

which the doctrine has been successfully invoked that for a conse-

quential injury to the property of the individual arising from the

prosecution of improvements of roads, streets, rivers, and other

higliways, for the public good, there is no redress; and we do not

deny that the principle is a sound one, in its proper application, to

many injuries to property so originating. And when, in the exer-

cise of our duties here, we shall be called upon to construe other

State constitutions, we shall not be unmindful of the weight due to

the decisions of the courts of those States. But we are of opinion

that the decisions referred to have gone to the uttermost limit of

sound judicial construction in favor of this principle, and, in some

cases, beyond it, and that it remains true that whers real estate is

actually invaded b}' superinduced additions of water, earth, sand,

or other material, or by having any artificial structure placed on

it, so as to effectually destroy or impair its usefulness, it is a tak-
"

ing, within the meaning of the Constitution, and that this proposi-

tion is not in conflict with the weight of judicial authority in this

country, and certainly not Avith sound principle. lieyond this we

do not go, and this case calls us to go no further.

We are, therefore, of opinion that the second plea set up no

valid defence, and that the demurrer to it should have been

sustained.

cr.NTiiAL r.TJDrn-: coki'okatiox v. citv of lowei.l.

4 Gray, 471. 1855.

[Till-: plaintiff corjtrjration sought to enjoin the defendant city

from proceeding uniler tlif; authority of a statute of ^Massachusetts

to enter ui)on, take, and lay out as a public liighway a bridge already

constructed by the plaintiff under a charter granted by the State

authorizing the corporation to construct such bridge and receive

toil and income therefrom.]
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BiGKLOW, J., delivered the opinion of the court.

The whole controversy in the present case turns upon the validity

of the acts of the defendants, by which tliey proceeded in July,

1855, to take, lay out, and appropriate, the bridge constructed and
owned by the plaintiifs, as and for a town way. This was done in

pursuance of a power expressly granted to the defendants by St.

1853, c. 356, § 3; and it is clear that if this act was originally

valid and still continues in force, and the defendants have done
nothing by which they have surrendered or lost the power and
authority conferred upon them by it, their doings have been legal,

and there is no ground for maintaining this suit.

1. The plaintiffs rely upon various objections to defeat and annul
these proceedings, the first and most important of which is, that

the section of the statute above cited, which gi\es to the defendants

the right to enter upon and take the bridge of the plaintiffs, and
lay it out as a town way, is unconstitutional and void. This posi-

tion is. based on the familiar principle, that the act incorporating

the plaintiffs is a contract with the government, which it cannot

legitimately impair or destroy. Starting with this, the plaintiffs

then contend that the effect and necessary consequence of the

power given to the defendants by the act in question is to infringe

on the obligation of this contract, because it takes away their fran-

chise and deprives them of the rights and privileges conferred upon
them by their original act of incorporation.

It is true that the plaintiffs, by acce[)ting and acting under the

act by which they were created, and by advancing their money and
building the bridge upon the faith of it, are entitled to insist that

the legislature shall not invalidate or disregard the power granted

to them or the right created and vested by their charter. But it

is also true that their powers and privileges, including everything

which constitutes their franchise, are held and enjoyed in the

same manner and by the like tenure as all other property and every

species of valuable right and interest are possessed and owned
under our Constitution and laws. They can claim no special exemp-
tion or privilege for their franchise. It is subject to the same
sovereign right of eminent domain, by which the property and
rights of all subjects and individuals are liable to be taken and
appropriated to a public use, in the manner provided in the Consti-

tution, whenever the legislature shall deem that the public exi-

gencies require it This principle is too well settled by the highest

/authority to be now open to question. West River Bridge v. Dix,

6 How. 507; Richmond, Fredericksburg, & Potomac Railroad v.

Louisa Railroad, 13 How. 83; Boston & Lowell Railroad v.

Salem & Lowell Railroad, 2 Gray, 35; Si)ringfield r. Connecticut

River Railroad, 4 Cush. 63. In the ease fii'st cited, it was fully

recognized and applied to facts very similar to those in the case at
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bar. It was there held, that a francliise to build and maintain a

bridge might be taken and appropriated to a public use, and that

the right of a corporation, under a charter from a State legislature,

to erect and keep up a bridge and take tolls thereon, might be taken

for a highway in the due exercise of the right of eminent domain.

Nor is the principle thus recognized any violation of justice or

sound i)olicy, nor does it in any degree tend to impair the obliga-

tion or infringe upon the sanctity of contracts. It rests on the

basis that public convenience and necessity are of i)aramount im-

l>ortance and obligation, to which, when duly ascertained and

declared by the sovereign authority, all minor consiilerations and

l)rivate rights and interests must be held, in a measure and to a

certain extent, subordinate. By the grant of a franchise to indi-

viduals for one public purpose, the legislature do not forever debar

themselves from giving to others new and paramount rights and

privileges when required by public exigencies, although it may be

necessary in the exercise of such rights and i)rivihges to take and

appropriate a franchise previously granted. If such were the rule,

great public improvements, reiulered necessary by the increasing

wants of society in the development of civilization and the progress

of the arts, might be prevented by legislative grants which were

wise and expedient in their time, but which the public necessities

have outgrown and rendered obsolete. The only true rule of

policy, as well as of law, is that a grant for one public purpose

must yield to another more urgent and important, and this can be

effected without any infringement on the constitutional rights of

the subject. If in such cases suitable and adequate provision is

made by the legislature for the compensation of those whose prop-

erty or franchise is injured or taken away, there is no violation of

public faith or ])rivate riglit. The obligation of the contract created

by the original charter is tliereby recognized. The proi)erty of

individuals in it, and the rights acquired by them under it, like

other proi)erty approi)riated for jjublic uses, form ])roper subjects

for indemnity in daniag»*s under the provision in the tenth article

of our Declaration of liiglits.

These well-establislied principles leave no room for doubt as to

the validity and binding force of the provision contained in St.

lS;>;j, c. .'i"»<», § .'i, under wliich the acts sot fortli in the bill liave

\h'J'U done by tiie defendants. The intent of tlie legislature to

empower them to enter upon and take tlie bridge of tlie ])laintiffs

for a public use is unequivocally expressed; and afjequate provision

is made, by which the j)laintifF.s can seek and obtain compensation

for all injuries and damage which they may sustain by reason of

sucli appropriation.

[(^ther «iuesti<)iis art; considered, and the bill of the plaintiff is

disnii.ssed.J
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PIERCE V. DREW.

136 Massachusetts, 75. 1883.

Devens, J. The facts admitted by the demurrer may be thus

stated: The plaintiffs own laud on a certain street or public high-

way in Brookline; they also own a fee in the half of the street

which is next to their abutting land.

The defendants are the selectmen of Brookline, and, on the appli-

cation of the American Rapid Telegraph Company, a corporation

organized under the St. of 1874, c. 165 (Pub. Sts. c. 106, § 14), for

the transmission of intelligence by electricity, are about to grant

to that company, under the Pub. Sts. c. 100, a location along said

highway for their posts, wires, &c. The bill seeks to restrain the

defendants, upon the ground that the last-named statute is uncon-

stitutional.

[The substance of Pub. Sts. c. 109, relating to the erection of

telegraph poles in higliways is summarized. The essential pro-

visions involved in the opinion are sufficiently stated hereafter.]

That it was the intent of the statute to grant to those corpora-

tions, formed under the general incorporation laws, for the purpose

of transmitting intelligence by electricity, the right to construct

lines of telegraph upon and along highways and public roads upon

the locations assigned them by the officers of the municipality

wherein such ways are situate, cannot be doubted. The use of the

words "every company " permit no other interpretation. Kor are

we able to conceive why, if this authority might be given to cor-

porations specially chartered, it may not equally be given to those

organized under the general law.

If this use of property already appropriated to certain jiublic uses

is to be deemed of itselt an exercise of the right of eminent domain,

the determination of the legislature that the purpose for which it

now directs it to be taken is a public use, is not necessarily con-

clusive; but, if the use be public, it is conclusive that the neces-

sity exists which requires it to be taken. Talbot v. Hudson, 16

Gray, 417. While in some cases there may be difficulty in deciding

whether an appropriation of property is for a public or private

use, such difficulty does not seem to exist in the i)resent case. Tlie

transmission of intelligence by electricity is a business of jmblic

character, to be exercised under public control, in the same manner

as transportation of goods or passengers by railroads. The St. of

1849, c. 93, of which, with additions, the Pub. Sts. c. 109, is a re-

enactment, recognized its public nature; and in Young ?'. Yarmouth,

9 Gray, 386, which was an action for injuries sustained by a trav.

eller on the highway by reason of the telegraph polos erected there
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uuder the location granted by the selectmen by authority of the

St. of 1849, the town was held not liable because the poles were

lawfully within the limits of the highway, and thus not such an

obstruction or defect as to render it responsible. See also Common-
wealth i\ Boston, -97 Mass. 555; Bay State Brick Co. v. Foster, 115

Mass. 431. The public nature of this business has been recognized

by the legislation of Congress, the decisions of the United States

courts, and of many of the States of the Union. So far as known
to us, it has not been held otherwise anywhere. U. S. Sts. of

July 1, 18G2; March 3, 1863; July 2, 1SG4; July 24, 18GG. Peusa-

cola Telegraph r. ^Ve^t(.'rn Union Telegraph, 90 U. S. 1.

As the chapter does not, in our oi)inion, provide for damages to

the owner of the fee in the highway by reason of the erection of the

telegraphic posts and apparatus, it is to be determined whether

such a use of the liighway creates a separate and adilitional burden,

requiring an independent assessment of damages, for whicli the

owner of the land was not compensated when the highway was laid

out, and thus whether the omission of the act to provide for this

compensation renders it unconstitutional.

Ko right to take the private property of the owner of the fee in

the highway is conferred by this act; all that is given is tlie right

to use land, by permission of the municipal authorities, the whole

beneficial use of which had been previously taken from the owner

and appropriated to the public. It is a temporary i)rivilege only

which is conferred; no right is acquired as against the owner of the

fee by its enjoyment, nor is any legal right acquired to the con-

tinued enjoyment of the privilege, or any ])resumption of a grant

raised thereby. I'ub. Sts. c. 109, § 15. Tlie discontiiniance of a

highway would aniuil any permit granted under the statute, and no

encumbrance would remain upon tlie land.

When land has l)een taken or granted for highways, it is so taken

or granted for tlie passing and rejiassing of travellers thereon,

whether on foot or horseback, or with carriages and teams for

the transi)ortation and conveyance of passengers and jiroperty, and

f(jr th(! transmission of intelligence between the jioints connected

thereliy. As every such grant has for its ol)jeet the proeiireiiu'iit of

an t^asc-ment for tin* pultlie, the ituudental powers granted must be

so construed as most elTeetually to secure to the public; the full

enjoyment of such easement. (Commonwealth r. Temple, II <!ray,

C9, 77.

It has never been doiilited tliat, by authority of the legislature,

liighways might bo used for gas or water jiipes, intended for the

convenience of the citizens, although the gas or water was con-

ducted thereunder Ity comiianies formed for the juirpose; or for
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sewers, whose object was not merely the incidental one of cleansing

the streets, but also the drainage of private estates, the^ rights of

which to enter therein were subject to public regulations. Common-
wealth V. Lowell Gas Light Co., 12 Allen, 75; Attorney-General v.

Metropolitan Railroad, 125 Mass. 515, 517; Boston l\ llichardson

[13 Allen, 14G].

Nor can we perceive that these are to l)e treated as incidental

uses, as suggested by the plaintiff, because the pipes are conducted

under the surface of the travelled way, rather than above it. The

rights of the owner of the fee must be the same in either case, and

the use of the land under the way for gas-i)ipes or sewers would

effectually prevent his own use of it for cellarage or similar purposes.

When the land was taken for a highway, that which was taken

was not merely the privilege of travelling over it in the then known

vehicles, or of using it in the then known methods, for either the

conveyance of property or transmission of intelligence. Although

the horse railroad was deemed a new invention, it was held that a

portion of the road might be set aside for it, and the rights of other

travellers, to some extent, limited by those privileges necessary for

its use. Commonwealth v. Temple, ubi supra. Attorney-General

t'. Metropolitan Railroad, tibi sxqim. The discovery of the telegraph

developed a new and valuable mode of communicating intelligence.

Its use is certainly similar to, if not identical with, that public use

of transmitting information for whicli the highway was originally

taken, even if the means adopted are quite different from the post-

boy or the mail-coach. It is a newly discovered method of exercis-

ing the old public easement, and all appropriate methods must have

been deemed to have been paid for when the road was laid out.

Under the clause to regulate commerce among the States, conferred

on Congress by the Constitution of the United States, although tele-

graphic communication was unknown when it was adopted, it has

been held that it is the right of Congress to prevent the obstruction

of telegraphic communication by hostile State legislation, as it has

become an indispensable means of intercommunication. Pensacola

Telegraph v. Western Union Telegraph, uhi supm.

No question arises as to any interference with the old methods of

communication, as the statute we are considering, by § 8, guards

carefully against this by providing that the telegraphic structures

are not to be permitted to incommode the public use of highways

or public roads. We are therefore of opinion that the use of a por-

tion of a highway for the public use of companies organized under

the laws of the State for the transmission of intelligence by elec-

tricity, and subject to the supervision of the local municipal

authorities, which has been permitted by the legislature, is a public

use similar to that for which the highway was originally taken, or

to which it was originally devoted, and that the owner of the fee is

entitled to no further compensation.
67
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There remains the inquiry, whether there is any objection to the

statute because it does not provide a sufficient remedy for the owners

of property near to or adjoining the way, who may be incidentally

injured by the structures which the telegraph companies may have

been permitted to erect along the line of the higlnvay and within

its limits. Such "remedy is given by § 4 as the legislature deemed

sufficient. We should not be willing to believe that the landowner

thus injured would be without remedy, if the company failed to

pay the damages lawfully assessed under this section, while it still

endeavored to maintain its structures; but the only compensation

to which such owner is entitled is that which the legislature deems

just, when it permits the erection of these structures. The legisla-

ture may provide for compensation to the adjoining owners^ but

witliout such provision there can be no legal chiiin to it, as the use

of the highway is a lawful one. Attorney-General v. Metropolitan

Railroad, xihi supra.

The clause in the Declaration of Rights which provides that,

"wlienever the public exigencies require that tlie property of any

individual sliould be appropriated to public uses, he sliall receive a

reasonable compensation therefor," is confined in its application to

property actually taken and appropriated by the government. No
construction can be given to it which can extend the benefit of it to

the case of one who suffers an indirect or consequential damage or

expense by means of the i-ightful use of property already belonging

to the public. Callender v. Marsh, 1 Pick. 418, 430.

The majority of the court is therefore satisfied that the demurrer

to this bill was properly sustained, and the entry will be,

Decree affirmed.^

1 >fn. JrsTiCK C. Ar.r.EN delivered a dissenting opinion in which Mr. Justice

Wir.MAM Ai.LKN concurred.

In Zehuen v. Milwai.kee Ei-ectkic Railway & Licut Comi-a\v, 99 Wis. 83

(1898), the question was wliether an electric pa.sseiif^er railway can be constnicted on

a country iiif^hwav witiiont payment of additional conipensjition toalmttinf^ landowners.

Wixsi.ow, .J., delivering tiic opinion of thi' conrt, used tiie followiiii,' ianjjnaf^c :
—

"That there are many and niariied di(Tiren<es between tlie uses to wiiicli a city

street is put and tiie uses to wiiieh a country liij^hway is put cannot be denied ; nor

can it he denierl tiiat the uses contemplated wiien tiie land is taken vary widely,

except tliat both are intended for pnq»oses of travel. The street railway in its

ince|)tion is a purely urban institution. It is intended to facilitate travel in and about

tin- citv, from one part of the municipality to another, and thus relieve the siilewiilks

of foot pa-sscn^f-rs and the roadway of vehicles. It is thus an aid to the exercise of

tiir- eiusenient of p;issago ; strictly, a city convenience, for use in the city, by people

livin^j or stoppinj^ therein, and fully under tlie contnd of municipal autiioritiep, who

have been endowed with ample power for that purpo.se. This strictly uriian character

of the street railways remained practically unchanfjed for many years, and during

these years the long line of decisions grew up recognizing the street railw.ay as merely

an improved method of using the street, and rather as a hcdp to the street than as a

burden thereon. Time, however, has made t hanges in conditions. New motive

power has been discovcreil, and it is found that by its n.se an enlarged city street car

may pn-fiiablv run long ijistances, and compete to some extent with the steam rail-

way. It in proposed to convert the city railways into lines of p;us,senger transportation.
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BAUMAN V. ROSS.

167 United States, 548. 1897.

[From a decision of the Court of Appeals of the District of Colum-
bia in certain proceedings for the condemnation of a right of way for

a highway over lands situated in the District of Columbia outside the

limits of the cities of Washington and Georgetown, brought under

act of March 2, 1893, c. 197, 27 Stat. 532, an appeal was taken to

this court. The decision of the lower court involved the constitu-

tionality of provisions in the act of Congress directing that in the

assessment of compensation to the owners of property in such cases,

the tribunal making the assessment sliould take into consideration, by
way of lessening the damages due to such owners, any special or di-

rect benefits, capable of present estimate and reasonable computation,

caused by the establishment of the highway to the part not taken.]

Mr. Justice Gray delivered the opinion of the court.

covering long distances, and connecting widely separated cities and villages, by using

the country highways, and operating long and lieavy coaches, sometimes made up
into trains of several cars. Thus the urban railway has developed into the interurban

railway, and threatens soon to develop into the interstate railway. The small car

which took up passengers at one corner, and dropped them at another, has become a

large coach, approximating the ordinary railway coach in size, and has become a

part, perhaps, of a train which sweeps across the country from one city to another, bear-

ing its load of passengers ticketed through, with an occasional local passenger picked

up on the highway. The purely city purpose which the urban railway subserved has

developed into or been supplanted by an entirely different purpose ; namely, the trans-

portation of passengers from city to city over long stretches of intervening country.

When this train or car, with its load of through passengers, is passing through a

country town, it is clearly serving no township purpose, save in the most limited

sense. It is very difficult to say that this use of a couutry highway is not an additional

burden. It is built and operated mainly to obtain the through travel from city to city,

and only incidentally to take up a passenger in the country town. This through travel

is unquestionably composed of people who otherwise would travel on the ordinary

steam railroad, and would not use the highway at all. Thus, the operation of this

newly-developed street railway (so called) upon the country road is precisely <)pi)osito

to tlie operation of the urban railway upon the city street. It burdens tlie road witli

travel which would otherwise not be there, instead of relieving it by the substitution of

one veliicle for many. However we regard this development of the urban into the

interurban railway, it seems utterly impossible and illogical to say that it is es.'sentially

the same in its purpose or effects as the mere street railway, which was held in tlie

Hobart Case not to be an additional burden on the fee. The reasons given for that

holding in that case either do not apply at all, or only in a very limited degree, to the

interurban railway. The difference is not so much iu the cliange of motive power,

but in the entirely different character of the use. Suppose a steam-railway corporation

were organized to carry passengers only from city to city, and should attempt to lay

its track upon the country roads without compensation; is there any doubt but that

it would be held that it could not do so ? We think not. Our conclusion is that au

interurban electric railway, running upon the highways through country towns, is an

additional Inirden upon the highway. I'ennsylvania II. Co. v. Montgomery Co. Pass.

Ry. Co., 167 Pa. St. 62."
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Tn the Fifth Article of the earliest ameiulments to the Constitution

of the United States, in the nature of a Bill of Rights, the inherent

and necessary power of the government to appropriate private prop-

erty to the public use is recognized, and the rights of private owners

are secured, by the declaration, '' nor shall private property be taken

for public use without just compensation."

The right of eminent domain, as was said by this court, speaking

through the Chief Justice, in a recent case, " is the offspring of poli-

tical necessity, and is inseparable from sovereignty unless denied to

it by its fundamental law. It cannot be exercised, except upon con-

dition that just compensation shall be made to the owner
;
and it is

the duty of the State, in the conduct of the inquest by which the

compensation is ascertained, to see that it is just, not merely to the

individual whose property is taken, but to the public which is to pay

for it.'-' Searl r. School Distriet, 1.33 U. S. 553, 5G2. The just com-

pensation required by the Constitution to be made to the owner is to

be measured by the loss caused to him by the appropriation. He

is entitled to receive the value of what he has been deprived of, and

no more. To award him less would be unjust to him ; to award him

more would be unjust to the public.

Consequently, when part only of a parcel of land is taken for a

highway, the value of that part is not the sole measure of the com-

pensation or damages to be paid to the owner; but the incidental in-

jury or benefit to the part not taken is also to be considered. When

the* part not taken is left in such shape or condition as to be in itself

of less value than before, the owner is entitled to additional damages

on that account. When, on the other hand, the part which he retains

is specially and directly increased in value by the public improve-

ment, the damages to the whole parcel by the appropriation of part

of it are lessened. If, for example, by the widening of a street, the

part which lies next the street, being the most valuable part of the

land, is taken for the public use, and what was before in the rear

becomes the front part, and upon a wider street, and thereby of

greater value than the whole was before, it is neith<'r just in itself,

nor required by the Cunstitutioji, that the owner should be entitled

both to receive the full value of the part taken, considered as front

land, and to retain the increase in value of the back land, which has

been made front land by the same taking.

The careful collectiim and classilication of the cases upon this sub-

ject in Lewis on Eminent Domain, §§ 465-471, shows that in the

greater number of the States, unless expressly forbidden by consti-

tution or statute, special benefits arc allowed to bo set off, both

against the value of the part taken, and against damages to the

remainder; that in some of those States general benefits also are

allowed U) be thus set off; that in comparatively few States both

kinds of benefits, or at least special beni'fits, arc allowed to be set off
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against damaires to the remainder, but not against the value of the

part taken; and that in Mississippi alone benetits are not allowed to

be considered at all. See also Cooley, Const. Lim. (Gth ed.) G97-702
;

2 Dillon, Mun. Corp. (4th ed.) §§ G24, G25 ; Kandolph on Eminent

Domain, §§ 254-27o.

The Constitution of the United States contains no express prohibi-

tion against considering benetits in estimating the just compensation

to be paid for private property taken for the public use ; and, for the

reasons and upon the authorities above stated, no such prohibition

can be implied ; and it is therefore within the authority of Congress,

in the exercise of the right of eminent domain, to direct that, when

part of a parcel of land is appropriated to the public use for a liigh-

way in the District of Columbia, the tribunal vested by law with the

duty of assessing the compensation or damages due to the owner,

whether for the value of the part taken, or for any injury to the rest,

shall take into consideration, by way of lessening the whole or either

part of the sum due him, any special and direct benefits, capable of

present estimate and reasonable computation, caused by the establish-

ment of the highway to the part not taken.

[Other objections to the statute are considered, but the act is

held to be constitutional, and the judgment of the lower court is

reversed.]

KOHL V. UKITED STATES.

91 United States, 3G7. 1875.

[Proceedings were instituted in the Circuit Court of the United

States for the Southern District of Ohio to appropriate certain prop-

erty for the use of the United States in the erection thereon of a

Federal building; and from rulings in the lower court in favor of the

United States as to certain questions involved, an appeal was taken

to this court.]

Mr. Justice Strong delivered the opinion of the court.

It has not been seriously contended during the argument that the

United States government is without power to appropriate lands or

other property within the States for its own uses, and to enable it to

perform its proper functions. Such an authority is essential to its

independent existence and perpetuity. These cannot be preserved if

the obstinacy of a private person, or if any other autliority, can pre-

vent the acquisition of the means or instruments by which alone

governmental functions can be performed. The powers vested by

the Constitution in the general government demand for their exercise

the acquisition of lands in all the States. These are needed for forts,

armories, and arsenals, for navy-yards and light-houses, for custom-
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houses, post-offices, and court-houses, aud for other public uses. If

the right to acquire property for such uses may be made a barren

right by the unwillingness of property-holders to sell, or by the action

of a State prohibiting a sale to the Federal government, the constitu-

tional grants of power may be rendered nugatory, and the government

is dependent for its practical existence upon the will of a State, or

even upon that of a private citizen. Tiiis cannot be. No one doubts

the existence in the State governments of the right of eminent domain,

— a right distinct from and paramount to the right of ultimate owner-

ship. It grows out of the necessities of their being, not out of the

tenure by which lands are held. It may be exercised, though the

lands are not held by grant from the government, either mediately

or immediately, and independent of the consideration whether they

would escheat to the government in case of a failure of heirs. The
right is the offspring of political necessity ; and it is inseparable

from sovereignty, unless denied to it by its fundamental law. Vat-

tel, c. 20, 34; Bynk., lib. 2, c. 15; Kent's Com. 338-340; Cooley on

Const. Lim. 584 et seq. But it is no more necessary for the exercise

of the powers uf a State government than it is for the exercise of the

conceded powers of the Federal government. That government is as

sovereign within its sphere as the States are within theirs. True, its

sphere is limited. Ctn-tain subjects only are committed to it; but its

power over those subjects is as full and complete as is the power of

the States over the subjects to which their sovereignty extends. The
power is not changed by its transfer to another holder.

But, if the right of eminent domain exists in the Federal govern-

ment, it is a right which may be exercised within tlie States, so far

as is necessary to the enjoyment of the powers conferred upon it by
the Constitution. In Ableman v. Booth, 21 How, 523, Chief Justice

Taney described in plain language the complex nature of our govern-

ment, and the existence of two distinct and separate sovereignties

within the same territorial space, each of them restricted in its

jKjwers, and each, within its S[)here of action prescribed by tlie Con-

stitution of the United States, independent of the other. Neither is

under the necessity of a])|)lying to the other for permission to exer-

cise its lawful powers. Within its own sphere, it may employ all the

agencies for exerting tlicm wliich are ap])ropri;ite or necessary, and
which are not forbidden Ity the law of its being. Wlien tlie power to

establish post-olHces and to create courts within the States was con-

ferred upon the Federal government, included in it was authority to

obUain sites for such oflices iind for court-houses, and to obtain tlnun

Ly such nufans as wen; known and appropriate. The right of cMui-

nent domain wa.s one ui those means wcdl known when tlie Constitu-

tion was adopted, and employed to ol)tain lamis for public uses. Its

existence, therefore, in tin; granto(i of that power, ought not to be

questioned. 'J'he Constitution itself contains an implied recognition

of it l)''yoinl what may justly l>e implied from tin- ex])ress grants.
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The Fifth Amendment contains a provision that private property sliall

not be taken for public use without just compensation. What is that

but an implied assertion, that, on making just compensation, it may
be taken ?

It is true, this power of the Federal government has not heretofore

been exercised adversely ; but the non-user of a power does not dis-

prove its existence. In some instances, the States, by virtue of their

own right of eminent domain, have condemned lands for the use of

the general government, and such condemnations have been sustained

by their courts, without, however, denying the right of the United
States to act independently of the States. Such was the ruling in

Gilmer v. Line Point, 18 Cal. 229, where lands were condemned by a
proceeding in a State court and under a State law for a United States

fortification. A similar decision was made in Burt v. The Merchants'
Ins. Co., 106 Mass. 356, where land was taken under a State law as a

site for a post-oftice and sub-treasury building. Neither of these cases

denies the right of the Federal government to have lands in the States

condemned for its uses under its own power and by its own action.

The question w^as, whether the State could take lands for any other

public use than that of the State. In Trombley /•. Humphrey, 23

Mich. 471, a different doctrine was asserted, founded, we think, upon
better reason. The proper view of the right of eminent domain seems
to be, that it is a right belonging to a sovereignty to take private

property for its own public uses, and not for those of another. Be-

yond that, there exists no necessity; which alone is the foundation

of the right. If the United States have the power, it must be com-

plete in itself. It can neither be enlarged nor diminished by a State.

Nor can any State prescribe the manner in which it must be exercised.

The consent of a State can never be a condition precedent to its en-

joyment. Such consent is needed only, if at all, for the transfer of

jurisdiction and of the right of exclusive legislation after the land

shall have been acquired.

[Other questions involved in the appeal are considered, and the

judgment of the lower court is affirmed.^]

1 Mr. .Tustick Field delivered a dissenting opinion.

In Cherokee Natiox r. Kansas Kailwav Company, 135 U. S. 641 (1S90),

which was an ajjpeal from the District Court of the United States for the Western
District of Kansas, the question involved was the rigiit of the railway conii)any to

condemn a riglit of way under authority of Cotigress through the territory of the

Cherokee Nation. It was contended tliat the Cherokee Nation was an independent

power, and that Congress could not autliorize such proceedings. Mr. Justice
Hari.an, delivering the opinion of the court, uses the following language: —

" In view of these aiithorities, the contention that the lands through which the de-

fendant was autliori/eil by Congress to construct its railway, are held l\v tiic Cherokees

as a sovereign nation, without dependence on any other, and tliat the right of eminent
domain within its territory can only lie exercised hy it, and not hy the I'nited States,

except with the consent of the Cherokee Nation, cannot l)e sustained. 'I'he fact that

the Cherokee Nation holds tliese lands in fee simple under patents from the United
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States, is of no consequence in the present discussion ; for the United States may ex-

ercise the right of eminent domain, even within the limits of the several States, for

purposes necessary to the execution of the powers granted to the gener.il government
by the Constitution. Such an authority, as was said in Kohl v. United States, 91

U. S. 367, is essential to the independent existence and perpetuity of tlie L'nited

States, and is not dependent upon the consent of tlie States. United States c. Fox,
94 U. S. 315, 320; United States r. Jones, 109 U. S. 513 ; United Status v. Great Falls

Manufacturing Co., 112 U. S. 645; Van Brocklin v. State of Tenne.s.see, 117 U. S- 151,

154. As was said by Mr. Justice Bradley in Stockton r. IJaltimore, &c. Kailroad, 35
Fed. Rep. 9, 19: 'The argument based upon the doctrine tliat the States have the

eminent domain or higliest dominion in tlie lands comprised within tlieir limits,

and that the United States have no duminion in sudi lands, cannot avail to frustrate

the supremacy given by the Con.stituti<tn to the government of tlie United States in all

matters within the scope of its sovereignty. Tliis is not a matter of words, but of

things. If it is necessary tiiat the United States government .«ihi)iild have an eminent
tlomain still liigher tlian that of the State, in order tliat it may fully carry out the ob-

jects and purposes of the Constitution, then it has it. Wliatevur may be the necessities

or conclusions of theoretical law as to eminent domain or anytiiing cLse, it must be

received as a postulate of the Constitution that tlie government of tlie Uniteil States

is invested with full and complete power to execute and carry out its ])urposes.' It

would be very strange if the national government, in the execution of its rightful

authority, could exorcise the power of eminent domain in the several States, and could

not e.xercise tlie same power in a Territory occupied by an Indian nation or tribe, the

raemijcrs of which were wards of tlie United States, and directly subject to its political

control. The lands in tlie Clierokee Territory, like the lands held by private owners

everywhere within the geographical limits of the United States, are held .subject to

the authority of the general government to take them for such objects as are germane
to tlie execution of the powers granteil to it ; provided only, that they are not taken

without just compcn.satiou being maiie to the owner.
" Hut it is said that the objects for wiiich the act of 1884 was pa.s.sed are not such as

admit of tiie e.xercise of the right of eminent domain. This contention is without merit.

Congress has power to regulate commerce, not only witii foreign nations and aniing tiie

several States, but with the Indian tribes. It is not nece.ssarv that an act of Contrress

should express, in wcjrds, the purpo.se for wiiich it wa.s passed. Tlie court will deter-

mine for it.self whether the means emi)loyed by Congress have any relation to the
powers granted by the ( 'onstitution. The rjiilroad which the defendant was authorized
to construct and maintain will have, if con.'^trncti'd and put into operation, direct rela-

tion to commerce with the Indian tribes, as well as with comnicrco among the States,

especially with the Stales immediately north and .south of the Indian Territory. It is

true that the company authorized to con.strnct ami maintain it is a corporation created
by the laws of a State, iiut it is none the less a fit iiistriimciit.;ility to accouDlisli the
public objects contemplated by tlie act of I8S4. Other fneaiis mi^bt have lioen em-
ployed, but those designated in that act, allliongh not indispen.sabiy nece.s.sary to

accomplish the end in view, are appropriate and conducive to that end, and, therefore,

within the power of Uongress to adopt. The question is no longer an open one, jus to

whether a railroad is a pnblic highw.iy, established primarily for the convenience of
the people, and to snlmerve public ends. and. therefore, subject to governmental con-
trol and regulation. It is because it in a pnblic highway, and subject to such control,

that tlie c«r|ioratioii by which it is constructed, and liy which it is to be maiiilaiiieil,

may Us permitted, nnder legJMlative sanction, to ap|>ropri,ite private property for the
purposes of a right of way, Ufton making just compen.s.ition to the owner, in the mode
preMTibed by law. It is well sai'l by .Mr Cooley, in his Treatise on (Vmstitntional

Limitations, nection .').'i7, that ' while there are ii!ii|nestionab|y .some objections to com-
pelling a citir.en to surreniler his property to a corpi'r.itioii, whose corjjorators, in re-

ceiving it, rtr<! iiidnenced by inotivoH of private gain an<l emolument, so that to ihrm
the piir[K)He of the appropriation in altogether |)rivate. yet conceding it to be spltled

that the«e facilities for travrd and commerce are a public nece.sHity, if the legislature,

refbjcling tho public itentimout, de<'ide that this gcuornl bone&t is belter promoted
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UNITED STATES v. GETTYSBURG ELECTRIC RAILWAY
COMPANY.

160 United States, 668. 1896.

[A WRIT of error is brought to this court from the decision of the

Circuit Court of the United States for the Eastern District of

Pennsylvania, in a proceeding under act of Congress to acquire land

including the right of way of a railroad, for the purpose of estab-

lishing a public park on the site of the battlefield of Gettysburg.]

Mr. Justice Peckham, after stating the facts, delivered the

opinion of the court.

The really important question to be determined in these proceed-

ings is, whether the use to which the petitioner desires to put the

land described in the petitions is of that kind of public use for

by their construction tlirougli individuals or corporations tlian by the State itself, it

would clearly be pressiug a constitutional maxim to an absurd extreme if it were to

be held tliat the public necessity should only be provided for in the way which is least

consistent with the public interest.' But this precise question was determined upon

full consideration in California v. Pacific Hailroad Company, 127 U. S. 1, 39, where

this court said :
' The power to construct, or to autliorize individuals or corporations

to construct, national highways and bridges from State to State, is essential to the

complete control and regulation of interstate commerce. Witiiout authority in Con-

gress to establish and maiutaiu such highways and bridges, it would be without au-

thority to regulate one of the most important adjuncts of commerce. ... Of course

the authority of Congre.«s over the Territories of the United States and its power to

grant franchises exercisable therein are, and ever liave been, undoubted. But the

wider power was very freely exercised, and much to the general satisfaction, in the

creation of the-va.st system of railroads connecting the East with the Pacific, traversing

States as well as Territories, and employing the agency of State as well as Federal cor-

porations.' Upon this point nothing more need be said.

" It is further suggested that the act of Congress violates the Constitution in that

it does not provide for compensation to be made to the plaintiff before the defendant

entered upon these lands fur the purpo.se of constructing its nvad over them. This

objection to the act cannot be sustained. The Constitution declares that private prop-

erty shall not be taken ' for public use without just compensation.' It does not provide

or require that compensation sliall be actually paid in advance of the occupancy of the

land to be taken. But the owner is entitled to reasonable, certain, and ade(inate

provi.^ion for obtaining compensation before his occu])ancy is di.-<tnrbed. "W lietlicr a

particular provision be sufficient to secure the com])ensation to which, under tlie Con-

stitution, he is entitled, is sometimes a question of difficulty. In tlie i)resent case, the

requirements of the Constitution have, in our judgment, been fully met. The third

section provides tliat before the railway shall be constructed through any lauds pro-

posed to be taken, full (jompcnsation shnll be made to the owner for all property to be

taken or damage done by reason of tlie construction of the road. In the event of an

appeal from the finding of the referees, the comi)any is required to pay into court

double the amount of the award, to abide its judgment : and, that being done, the

company may enter upon tlie property sought to be condemned, and proceed with the

con.struction "of its road. We are of "tlie opinion that tliis provision is sufficiently rea-

sonable, certaiu, and adequate to secure the just compensation to which the owner is

entitled."
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which the government of tlie United States is authorized to con-

demn land.

It has authority to do so whenever it is necessary or appropriate

to use the land in the execution of any of the powers granted to it

by the Constitution. Kohl v. United States, 91 U. S. 367;

Cherokee Nation v. Kansas Railway Co., 135 U. S. G41, 656; Chap-

pell V. United States, 100 U. S. 499.

Is the proposed use, to which this land is to be put, a public use

within this limitation?

The purpose of the use is stated in the first act of Congress,

passed on the 3d day of March, 1S93 (the Ap])ro[)riation Act of

1893), and is quoted in the above statement of facts. The appro-

priation act of August 18, 1894, also contained the following:

"For continuing the work of surveying, locating, and preserving

the lines of battle at Gettysburg, Pennsylvania, and for purchasing,

opening, constructing, and improving avenues along the portions

occupied by the various commands of the armies of the Potomac and

Northern Virginia on that field, and for fencing the same; and for

the purchase, at private sale or by condemnation, of such parcels of

land as the Secretary of War may deem necessary for the sites of

tablets, and for the construction of the said avenues; for determin-

ing the leading tactical positions and properly marking the same

witli tablets of batteries, regiments, brigades, divisions, corps, and

other organizations with reference to the study and correct under-

standing of the battle, each tablet bearing a brief historical legend,

compiled without praise an<l without censure; fifty thousand dollars,

to be expended under the direction of the Secretary of War."

In these acts of Congress and in the joint resolution the intended

use of this land is plainly set forth. It is stated in the second

volume of Judge Dillon's work on ]\lunicii)al Cori)orations (4th ed.

§ GOO), that when the legislature has declared the use or i)urpose to

be a public one, its judgment will be resjjected by the courts, unless

the use be paljjably without reasonable foundation. Many authori-

ties are cited in the note, and, indeed, the rule commends itself as a

rational and proper one.

As just compensntion, wliicli is tlie full value of the iirojjerty

taken, is to be paid, and the amount must l)e raised by taxation
whore the land is taken by the government its(df, there is not much
ground to fe.ar any abuse of tlie juiwer. The responsiliilify of Con-
gross to the i»eoi)le will generally, if not always, result in a most
conservative exercise of the right. It is quite a dilTerent view of

the question wliich courts will take when this power is delegated
to a ])rivate corp»)ration. In that ease the presumption that the
intended use for which the Cf)rporation ])ro])oses to take tlio land
is jniblic, is not so strong as wlwre the governni<nt intends to use
thr- land itself.

In examining an aet of Congress it has lieeii fre<iurntly said (liat
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every intendment is in favor of its constitutionality. Sucli act

is presumed to be valid unless its invalidity is plain and apparent;

no presumption of invalidity can be indulged in; it must be shown

clearly and unmistakably. This rule has been stated and followed

by this court from the foundation of the government.

Upon the question whether the proposed use of this land is a

public one, we think there can be no Avell-founded doubt. And
also, in our judgment, the government has the constitutional power

to condemn the land for the proposed use. It is, of course, not

necessary that the power of condemnation for such purpose be

expressly given by the Constitution. The right to condemn at all

is not so given. It results from the powers that are given, and it

is implied because of its necessity, or because it is appropriate in

exercising those powers. Congress has power to declare war and

to create and equip armies and navies. It has the great power of

taxation to be exercised for the common defence and general wel-

fare. Having such powers, it has such other and implied ones as

are necessary and appropriate for the purpose of carrying the powers

expressly given into effect. Any act of Congress which plainly and

directly tends to enhance the respect and love of the citizen for the

institutions of his country and to quicken and strengthen his

motives to defend them, and which is germane to and intimately

connected with and appropriate to the exercise of some one or all

of the powers granted by Congress must be valid. This proposed

use comes within such description. The provision comes within

the rule laid down by Chief Justice Marshall, in jMcCulloch v.

Maryland, 4 Wheat. 316, 421, in these words: "Let the end be

legitimate, let it be within the scope of the Constitution, and all

means which are appropriate, which are plainly adequate to that

end, which are not prohibited but consist with the letter and spirit

of the Constitution, are constitutional."

The end to be attained by this proposed use as provided for by the

act of Congress, is legitimate, and lies within the scope of the

Constitution. The battle of Gettysburg was one of the great

battles of the world. The numbers contained in the opposing

armies were great; the sacrifice of life was dreadful; while the

bravery and, indeed, heroism displayed by both the contending

forces rank with the highest exhibition of those qualities ever made

by man. The importance of the issue involved in the contest of

which this great battle was a part cannot be overestimated. The

existence of the government itself and the perpetuity of our insti-

tutions depended upon the result. Valuable lessons in the art of

war can now be learned from an examination of this great battle-

field in connection with the history of the events which there took

place. Can it be that the government is without power to preserve

the land, and properly mark out the various sites ujion which this

struggle took place? Can it not erect the monuments provided for
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"by these acts of Congress, or even take possession of the field of

battle in the name and for the benefit of all the citizens of the

country for the present and for the future? Such a use seems

necessarily not only a ])ublie use, but one so closely connected with

the welfare of the republic itself as to be within the powers granted

Congress by the Constitution for the purpose of protecting and

l»reserviug the whole country. It would be a great object lesson to

all who looked upon the land thus cared for, and it would show a

proper recognition of the great things tliat were done there on those

momentous days. By tliis use the government manifests for the

benefit of all its citizens the value put upon the services and exer-

tions of the citizen soldiers of that period. Their successful effort

to preserve the integrity and solidarity of the great republic of

modern times is forcibly impressed upon every one who looks over

the field. The value of the sacrifices then freely made is rendered

plainer and more durable by the fact that the government of the

United States, through its representatives in Congress assembled,

appreciates and endeavors to perpetuate it by this most suitable

recognition. Such action on the part of Congress touches the heart,

and comes home to the imagination of every citizen, and greatly

tends to enhance his love and respect for those institutions for

which these heroic sacrifices were made. The greater tlie love of

the citizen for the institutions of his country the greater is tlie

dependence properly to l)e placed upon him for their defence in

time of necessity, and it is to such men that the country must look

for its safety. The institutions of our country which were saved

at this enr)rnious expenditure of life and property ought to and will

be regarded with proportionate affection. Here uj)ou this battle-

field is one of the proofs of tliat expenditure, and tlie sacrifices are

rendered more obvious and more easily appreciated when such a

battleficdd is ])reserved by the government at the ])ublic exjiense.

Till! right to take land for cemeteries lor the burial of tlie deceased

soldiers of the country rests on the same footing and is connected

with and springs from the same powers of the Constitution. It

seems very clear tliat the government lias the right to bury its own
soldiers and to see to it tliat their graves shall not remain unknown

or unh(»nored.

No narnjw view of tiie character of tliis jiroposed use should be

taken. Its national character and importance, we think, are plain.

The power to condemn for this jmrpose need imt he ])laiiily and

unmistakably deduced from any one of tlm jtarticuhirly specified

power.s. Any numlx-r of those ]>ower8 may be groujied together,

and an inference from tlnMu all may be drawn that the power

claimed has l>oen conferred.

It ifl needb'Hfl to enlarge upon the subjcfit, and the determination

is arrived at without hesitation that the use intr-nded as set forth in

the jK^tition in this proceeding is of that jmhlic natuM' which comes
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within the constitutional power of Congress to provide for by the

condemnation of hind.

[Other objections to the validity of the statute are considered; but

for the reasons pointed out in the portion of the opinion which is

given, the decision of the lower court, wliich was to, the effect that

the intended use of tlie land was not that kind of a public use for

which the United States had the constitutional power to condemn

laud, was reversed ]
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Admiralty jurisdiction, G35-672.

as to Great Lakes, 511.

Admission of new States, 838-843.

Adverse possession under statute of limi-

tations, 1044.

Agents of U. S. or States, suits against,

720-733.

Aliens, rights of to inherit, 72.

naturalization of, 431, 972.

exclusion of, 565.

rights of under treaties, 581-589.

14tli amendment applies to, 919.

children of, whether citizens, 064.

may be voters, 978.

Ambassadors, cases affecting, 628-635,

688.

Amendments to U. S. Constitution, appli-

cable only to Federal government,

14, 993.

nature of, 14-39.

Annexation of territory to municipality,

117-124.

Appeals from commissioners of patents,

125.

Appellate jurisdiction of Supreme Court,

746-768.

Appointment of officers by President,

607-616.

Assembly, right of, 35, 979.

Assessment for purposes of taxation,

205-221.

of railroad, telegraph, and express

companies, 353.

Assessments for improvements, validity

of, 215.

Attorneys, rights of arising under license,

579.

proceedings to disbar, 903.

Bank of U. S., authority to incorporate, 1.

Bank bills, obligation of State to receive

in payment of debts, 998.

Bankruptcy, 436-441.

Banks, taxation of, 170-178.

Banks, taxation of circulation, 222.

currency of, not bills of credit, 459.

incorporation of by U. S., 620.

Barbers, regulation of, 932.

Bearing arms, right of, 979.

Benefits considered, in exercising eminent

domain, 1059.

Bible, reading of in schools, 879.

Bill of Rights in Federal Constitution, 15.

Bills of credit, 459-470.

Bills of lading, stamp tax upon, 404.

Birth, citizenship by, 964, 976.

Blockade, lawful as against rebellion,

517.

Bonds held by non-residents, taxation of,

136, 1002.

Books and papers, production of, 886.

Boundaries, national, how determined,

678.

Boundaries of States, jurisdiction to de-

termine, 678.

Boundary lines of Territories, jurisdiction

as to, 677.

Bridge, franchise for, condemnation for

public use, 1052.

Bridges over navigable rivers, 282-290.

Canals, admiralty jurisdiction over, 653.

Carriers, regulation of, 357, 863-378.

State power to fix rates for, 364.

regulation of charges of, 946-956,

"lOlO.

see also Commerce.

Ceded districts, 522-540.

Charters of corporations deemed con-

tracts, lOOG-1023.

of public corporations, not contracts,

1022.

Checks and balances in government,

815-826.

Chinese, naturalization of, 434.

exclusion of, 562, 971.

expulsion of, 5G7.

14th amendment applies to, 919.
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Chinese, citizenship of by birth, 964.

Citizens of the U. S., privileges and im-

munities of, 26.

of different .States, controversies be-

tween, 734-745.

of States, privileges and immunities

of, 855-866. •

immunities of with reference to ex-

tradition, b70,

women may be, 075.

Citizenship under 14th amendment, 25.

in U. S. and in State, 32.

privileges of not extended to aliens,

73.

in State, 425.

averment and proof of, G.34.

diverse, as ground of jurisdiction,

734-745.

in U. S., 'J64-974.

Civil rights, protection of, 36, 561.

guaranties of, y7'.'-!'03.

Coin, contracts payable in, 454.

regulation of by Congress, 458.

Coining money, power of, 475.

Collisions, admiralty jurisdiction over,

05:5.

Combinations in restraint of trade, 2G3.

Commerce, regulation of by Congress,

235-422.

what constitutes, 238.

taxation of vessels engaged in, 420.

power of regulating extends to con-

demning right of way for railway,

1064.

Commercial law, recognized in Federal

courts, 700-807.

Common law of U. S., 483.

in Federal jurisprudence, 812.

in colonies and States, 958.

Compensation for property taken for

public use, benefits considered,

1050.

in case of eminent domain, when to

be paid, 1065.

Condemnation of property for public use,

1050-1060.

Conditions in panlons, 560.

Conflict of laws, as to diHcharge in bank-

ruptcy, 4.''>H.

as between States, 814-877.

Congresd, powers of as to taxation, 136-

234.

regulation of commerce by, 236-403.

powers of iiH to naturalization, 423.

bankruptcy, 436.

the currency, 442.

bilU of credit, 469.

Congress, powers of as to weights and

measures, 471.

counterfeiting, 474.

postotiices and post-roads, 478.

copyrights and patents, 480.

piracies, felonies, etc., 501.

war, 515.

ceded districts, 622.

treason, 541.

implied powers of, 518-567, 1067.

restrictions on powers of, 568.

power of to grant amnesty, 576.

power of to revise territorial laws,

830-831.

Conspiracy against rights of citizenship,

punishment of, 31, 557.

Constitution, construction of by courts,

810-821, 10G7.

of United States, xvii.

nature of, 1-30.

relation of States to, 40-78.

ailoption of, 3.

limitations in, 15.

cases arising under, 617-627.

liberal construction, 237.

grants limited powers, 816.

extends to Territories, 831-837.

extends to District of Columbia,

057.

Constitutionality of statute, power of

courts to pass upon, 815-826.

Constitutions paramount to statutes, 817.

Construction of Fetleral authority under

Constitution, 10.

of Federal Constitution, 237.

of State statutes followed in Federal

courts, 780-811.

of Constitution, by courts, 819-821.

Consuls, cases affecting, 628-635, 088.

Contemi>t, implied power to punish, 648.

Contract, freedom of, 020-03.'5.

change of remedies affecting, 1026-

1020.

judgment for tort not deemed, 1048.

Contracts, discharge of obligations of

in l)ankrui)tcy, 438.

obligation of, not impaired by legal

tender acts, 442.

payable In coin, 454.

obligation of, impaired by State

decisions. 862.

impairment of f)bligation of, 00b-

1020.

implied, iinyiairnient of, 1005.

Controversies to which the \ . S or State

is a party, 67:>-710,

between two or more Stales, 60.3.
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Conventions, constitutional authority of,

3.

Conveyances, legalizing, 1041-1043.

Copyrights and patents, 480-500.

Corporation, municipal, see Municipality.

Corporations, authority of Congress to

create, 6.

Federal, ytate taxation of, 162.

taxation of on Federal franchise,

162-1G9.

consolidation of State regulation, 263.

Federal, suits by or against, 620-623.

citizensliip of, 737-746.

removal of suits by, 774.

of another State, reguhition of, 776.

privileges of in another State, 855-

866.

protected by 14th amendment, 923,

954.

charters of deemed contracts, 1006-

1023.

franchises of may be taken for pub-

lic use, 1052.

public have no vested rights, 1022.

taxation of foreign held bonds

by, 136.

Counterfeiting, 474-477.

Counties on seashore, jurisdiction of,

656.

Coupon cases, 1001.

Courts, legislative control over judg-

ments of, 79.

Courts of U. S., removal of criminal

prosecutions to, 51

jurisdiction of as to boundaries, 677.

jurisdiction conferred upon by Con-

stitution, 617-745.

exercise of jurisdiction in, 746-788.

jurisdiction of in habeas corpus, 777-

781.

jurisdiction of by mandamus, 787.

duty of to follow State law, 789-811.

administering State law, 789-811.

common law in, 812-814.

Crime, protection to persons accused of,

980.

Crimes, when punishable by both State

and Federal government, 474.

what deemed grounds of extradition,

869.

indictment for not essential to due

process of law, 905.

Criminal procedure, regulation of, 980.

Criminal prosecutions, removal of to Fed-

eral court, 51.

Curative acts, 1041-1043.

Currency, taxation of, 222.

Currency, regulation of, 442-458.

of State banks, not bills of credit,

459.

Dams in navigable rivers, control over,

273, 297.

condemning property for, 1050.

Deeds, legalizing acknowledgment of,

1041-1043.

Delegation of power to Federal govern-

ment, 4.

of legislative authority, 88-102.

Departments of government, 79-135.

Deserters from merchant vessels, punish-

ment of, 894.

Diplomatic relations, power of President

as to, 590.

Direct taxes, 223.

Disbarment of attorney, proceedings for,

903.

Discharge in bankruptcy, effect of, 438.

Discrimination in police regulations, 919.

District ceded to U. S., jurisdiction over,

522.

District of Columbia, government of, 523.

legislative powers within, 957.

Diverse citizenship as ground of jurisdic-

tion, 734-745.

Dorr Rebellion, 595.

Drains, taxation for, 203.

Drummers, taxation of, 313-328.

Due process of law, 865, 895-916.

guaranty of, 30.

in tax proceedings, 205, 213.

special assessments, 215.

jury trial, 987-989.

when judgment deemed, 1032-1041.

removing bar of statute of limita-

tions, 1045.

Dwelling, security of, 885-890.

Dying declarations, admissibility of, 996.

Eight-hour law, validity of, 929.

Elections, regulation of by Congress, 56.

appointment of supervisors by courts,

113.

rights of women, 974.

Elective franchise, 974.

Electric railway, on highway, 1058.

Eleemosynary corporation, charter of,

1007.

Elevators, regulation of charges of, 946.

Eleventh amendment, effect of, 704.

Eminent domain, 1050-1069.

limitations on exercise of, 14.

taxing property for special improve-

ment, 218.
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Employees of U. S. contributing for politi-

cal purposes, 554.

Knlistmeut in military service, review of

by State courts, 43.

Equal protection of the laws, 30, 806,

917-924.

in tax proceedings, 205.

in taxation of railroad and express

companies, 353.

Equality, protection of, 36, 917-924.

Equity jurisdiction as to Stale bounda-

ries, G84.

Estate of person not deceased, adminis-

tration of, 1038.

Evidence of legislative action, 130.

of foreign laws, 852.

notice to require production of books

and papers, 885.

criminating, 990.

in criminal prosecutions, right to be

confronted with witnesses, 995.

Ez post facto law, 980-984.

imposition of test oath, 578.

Exclusive privileges, grant of, 1018.

Executive, power of to suspend statute,

96.

action against, 102-113.

powers of as to pardons, 5G9-580.

participation of in making treaties,

581-589.

authority of as to diplomatic rela-

tions and political questions, 690-

appointment and removal of ollicers

by, (>07-010.

action of in extradition cases, 807-

877.

Executive Department, 102-112.

Executive powers not to be given to

judges, 113-1:55.

Exemption from taxation, 1003, 1012.

Exemi>iion«, increase of, as affecting

validity of contracts, 1029.

Exports, tax on, 402-408.

ExpresH companies, taxation of, .32H,

349-3.-.4.

Expiilftion of f'hincfc, 507.

Extrailition, H07-H77.

review of by hiil>riiM corpus, 111.

Faith and credit nliall he (iiven judgments
of ane)tlior State. M 14-851.

I'i'deriil courtfl, nee Conris of (J. S.

Fedfml uovcrnnieiit, relation of States to,

40-78.

uprcmacy uf, 150.

Federal government, exercise of power of

eminent domain by, 1061-1069.

Federal judge, protection of, 05.

Felonies on the high seas, 501-514.

power of Congress to punish, 504.

Fifth amendment, 889, 914, 980, 990.

First amendment, 34.

Fisheries, State control over, 655, 861.

Foreign commerce, what constitutes, 256.

Foreign held bonds, taxation of, 130.

Foreigners, exclusion of, 505.

rights of under treaties, 581-589.

14th amendment applies to, 919.

children of, whether citizens, 904.

naturalization of, 972.

Fourteenth amendment, 19, 23, 86, 37,

865, 915, 913, 940, 954, 964-973,

988, 1031, 1034, 1038, 1047.

Fourth amendment. 844-800, 887.

Franchises, Federal, Stale taxation upon,

102-169.

removal of suits affecting, 624
legislative grant of, 1011.

nature of, 1013.

exclusive grant of, 1018.

taking of, for public use, 1052.

Freedom of contract, 929-933.

Fugitives from justice, extradition of,

807-877.

Gold coin, contracts payable in, 456.

Government, nature of, 3.

departments of, 79-135.

Federal, suiiremacy of, 4, 174.

limited powers of, 816.

see also /•'»(/»m/ (invrrmntnt.

Government agencies, taxation of, 163-

188.

Government of Territories, 827-837.

Governments of U. S. and States, re-

spective powers of, 30.

Governor, control of by Judicial Depart-

ment, 105.

action of in extradition cases, 867-

877.

see also Errmtirr.

(Jrand jury, indictment by. not essential

to due process of law, iHJ6.

presentment by in Federal courts,

when necessary, 9M.'».

(Ireat Lukes, iiichideil in term " liij<h

HcaH," 505.

Greenbitckii. taxation uf by States, 175.

Gross receipts, taxation of, 342.

(JuaranlieH of civil right'*, H7'>-'.t<K5,

..f life and liberty, H'.i5-!>5»

Guaranty of republican government, 878.
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Habeas corpus in State court against

Federal officer, 43.

in Federal courts as against State

officers, 67.

jurisdiction of Supreme Court in,

7G8.

in Federal courts, 777-781.

in extradition cases, 868.

High seas, commerce upon, State regula-

tion, 258.

meaning of term, 505.

Highway, riglit of way for telegraph line

over, 1055.

use of for electric railway, 1058.

Hours of labor, regulation of, 929.

House of Representatives, power of to

punish for contempt, 5i8.

Immigrntion, State taxation upon, 244.

Impairment of obligation of contracts,

998-1029.

Implied powers under U. S. Constitution,

64.

of Congress, 548-567, 1067.

Importer, riglit to sell, 308.

Imports, State tax upon, 303, 334, 404-

408.

Incomes, direct taxes upon, 2.3.3.

Indians, citizenship of, 969.

Indian Territory, condemnation of right

of way for railway over, 1063.

Indian tribes, commerce with, 270, 1064.

Indictment, not essential to due process

of law, 905.

in Federal courts, when necessary,

985.

Infamous crime, what constitutes, 985.

Information, in criminal proceedings,

905, 985.

Insolvent laws, effect of, 438.

Inspection laws, 406.

Instructions upon the evidence in Federal

courts, 963.

Insurrection, may constitute war, 516.

autliority of executive as to, 519,

602.

Interest, rate of on judgments, 1023.

Internal improvements, taxation for, 200.

Interstate commerce, see Commerce.

Interstate commerce commission, crim-

inating testimony before, 990.

Intoxicating liquors, sale of to Indians,

270.

regulating sale of, 378-395, 938-945.

license to sell or manufacture not a

vested riglit, 1014.

Invasion, power of President as to, 519.

Journals of legislature as evidence, 130.

Judges, not to be given executive or leg-

islative powers, 113-135.

of Federal courts, protection of, 66.

Judgment, effect of in another State, 854.

in rem, validity of, 1032, 1038.

Judgments of State, faith and credit to

be given to, 844-854.

of foreign State, how proved, 852.

rate of interest on, 1023.

not contracts, 1025.

for tort, not protected, 1047.

Judicial- decisions, impairing obligations

of contracts, 802.

Judicial Department, 113-135.

cannot control executive, 102-113.

grant of jurisdiction to, 617-745,

exercise of jurisdiction by, 746-788.

following law of State, 789-811.

common law administered by, 812-

814.

power of to pass on constitutionality

of statutes, 815-826.

Judicial notice of laws of other States,

852.

Judicial power, where vested, 79, 750.

grant of by Congress to State courts

or officers, 782.

Judicial procedure in District of Colum-

bia, 957.

Judicial restraints on legislative encroach-

ments, 815-826.

Jurisdiction of State court over Federal

officer, 44.

concurrent in U. S. and State, 63.

by kahetis corpus, 67.

to revise judgments of courts, 79.

inaction against executive, 102-113.

of courts to control action of legisla-

tive officers, 133.

in tax proceedings, 205.

in bankruptcy proceedings, 437.

of State courts as to patent rights,

498.

of State as to crime on navigable

water, 512.

over ceded districts, 522-o40.

to punish contempts, 548.

of United States over Guano Islands,

590.

as to political questions, 595.

constitutional grant of, 617-745.

exercise of in Fedora! courts, 746-788.

as affi?cting validity of judgment, 849.

in special jiroceediugs, 903.

in rem, 1032.

Jury trial, 956-963.
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Jury trial in criminal cases, plea of guilty,

987-989.

waiver of, 988.

Justices of tlie peace, jury trial in cases

before, 9(32.

Lakes included within term of " liigh

seas," 505.

Land of U. !S., exempt from taxation,

178.

Laundry ordinances, validity of, 917-928.

Law merchant, recognized in Federal

courts, 796-814.

Law of the land, 890, 908,934, 937; see

also Dtif- Process of Law.

Laws of foreign State, how proved, 862.

of tiie U. S., cases arising under,

617-628.

Legal tender, for taxes, 40.

contract for payment in coin, 454.

Legal tender act, constitutionality of, 442.

Legal tender notes, taxation of by States,

175.

Legalizing acts, 1041-1043.

Legislation impairing,' obligation of con-

tracts, 998-1020.

Legislative bounties or exemptions, re-

peal of, 1003.

legislative contracts, 100.3, 1006, 1011.

Legislative control over Judicial Depart-

ment, 79.

Legislative Department, 79-101, 180-508.

Legislative grants, not in limitation of

the police power, 1014-1018.

Ix-gislative pardons, 993.

Legislative power, where vested, 88, 97.

review of by courts, 815-820.

I.*ttcr8 of administration on estate of per-

son not deceased, 10:58.

lycvying war, as cotistituting treason, 541.

Liberty, religious, H70-HS4.

(rnaranties of, 895-954.

License for navi^^ation. State regulation,

2m.
for sale of liquoro, .'584.

Liens on vessels, enforcement of, 664-073.

Life, (rnarnnties r)f. 895-95 1.

Limitation of actions, clinngo in, ns affect-

ing validity of contracts, ll>29.

removal of by legislation, 1014.

Limitntiomi in Federal CoiiHlitutioti, 15.

on powerH of Federal t'ovi-rnmcnt, 12.

on i>owerii of governmeni, implied,

1{»2.

on powem of ConnreMd, .M'lH.

Liquor lawH, validity of, 37H-.'}n6.

Liquorn, »ale of to Indinni, 270.

Liquors, police regulation of sale of, 938-

945.

license to manufacture not vested

right. 1014.

Literary property, 480.

Loans, public for private benefit, 189-

204.

Local law administered by Federal courts,

789-811.

Lotteries, postal privileges denied to, 478.

regulation of, 1016.

Mails, regulation of, 478.

Mandamus, against executive officer,

102-113.

to legislative officers, 133.

to executive officer of U. S., 767.

in Federal courts, 787.

Manufactories, exemption of, from taxa-

tion, 1004.

Manufacture of liquors, police regulation

of, 9:38-945.

Mariners' wages, suUs for in admiralty,

669.

Marines, enforcement of contracts of,

891.

Maritime jurisdiction, 035-072.

Maritime liens, enforcement of, 064-673.

Married women, legalizing convc)'anccs

of, 1041.

Marshals, suits against, 620.

Meat inspection. 373.

Medicine, practice of, regulated, 934.

Military commissions, jurisdiction of, 704.

Military reservations, jurisdiction over,

538.

Militia, power of I'resident to call out,

619.

Mill dams, condemning property for,

1050.

Ministerial action of executive, whether

courts can control, 192.

Monopolies, prant of, 19, 1018.

what constitute, 2(i4.

Mortgages, held by non-residents, taxa-

tion of. 1.30. Vltl.

Munici|).il bonds owned by non-residents,

taxation of, l()(l_'.

Municipal corporations have no vested

rijrhts, 1022.

legaliziny proceedings of, 10|.3.

Munici|)alities, chanirt' of boundaries. 03.

power to ini'orjKjrate vested in courts,

117-121.

exempt from Federal taxation, 158.

taxation of, for pulilic purposes,

189-206.
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Municipalities, annexation of property

to, for taxation, 211.

special assessments by, 215.

Municipality, District of Columbia con-

stitutes, 623.

National banks, authority of U. S. over,

70.

National common law, 812.

Natural born citizens, 904.

Naturalization, 423-435.

in case of Chinese, 972.

citizenship by, 970.

Navigable rivers in Northwest Territory,

289.

State control of, 297.

Navigable waters, what constitute, 2G0.

crimes committed upon, 511.

admiralty jurisdiction over, 049-655.

Navigation on high seas, regulation of

by States, 258.

Non-enumerated powers of Congress,

548-507.

Non-resident owners of bonds, taxation

of, 1002.

Non-residents, judgments against, 1032.

Northwest territory, effect of ordinance,

843.

Notes, given for patent rights, 495.

Notice in tax proceedings, 205.

Obligation of contracts, impairment of,

802, 998-1029.

Office, right to, 1005.

Officers, appointment and removal of,

607-610.

of U. S. or State, suits against,

720-733.

liability of in enforcement of uncon-

stitutional statute, 822-826.

Oleomargarine, regulation of sale of, 395.

Ordinance of 1787. effect of, 843.

Original pacjtages, 308.

Papers, security of, 885-890.

Pardons, 509-580.

conditional, 569.

by legislative act, 993.

Parliament, power of to impair obligation

of contracts, 1008.

Passengers, state tax upon, 244.

Patent riglits, notes given for, 495.

Patents, 480-500.

judicial authority as to issuance of,

125.

Peace of the U. R., protection of, 06.

Peddlers, State taxation of, 313-328.

People, authority of, 3.

Person, security of, 885-890.

Petition, right of, 35.

Pliysicians, regulation of practice, 934.

Pilotage, State regulation of, 275.

Piracies, 501-514.

power of Congress to punish, 501.

Police power, nature and extent of,

925-955.

not abrogated by corporate charter,

1014-1018.

of States as to immigration, 249.

as to commerce, 272, 319, 331.

as to patented arlicles, 491.

Police regulation, uniformity of, 917.

as to hours of labor, 929.

Political privileges, 964-979.

Political questions, executive power as

to, 590.

executive authority as to, 695.

as to boundaries, 078.

Polygamy, punishment of, 883.

Post-offices and post-roads, 478-480.

Powers, implied, 4.

judicial, nature of, 80.

President, power of to suspend statute,

96.

action against, 102.

power of to call out militia, 519.

reprieves and pardons by, 569-580.

power of as to treaties, 581-589.

control of diplomatic relations and
political questions by, 590-000.

appointment and removal of officers

by, 607-610.

Press, freedom of, 479.

Private property, taking of for public

use, see E mitifiiit , Domain.

Privileges and immunities of citizens of

the U. S., 25, 974.

of citizens of States, 855-866.

Prizes, jurisdiction as to, 515.

Probate proceedings as to person not

dead, 1038.

Procedure in Federal courts not covered

by State l.iw, 963.

changes in, whetlier rx post fhrio, 984.

changes in, wiietiier impairment of

contract rights. 1026-1029.

Proceedings in run in admiralty, 004.

in personam in admiralty, 009.

Process, service of, essential to jurisdic-

tion. 10.32.

of State in ceded district, 533.

Professions, regulation of practice of, 934.

Prohibition of sale of intoxicating liquorS;

938-945.
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Property, right to pursue calling, 920-937.

regulation of rates for use of, 940-

950.

affected with public interest, regula-

tion of, 948.

protection to, 1030-1049.

whether bar of statute constitutes,

1045.

judgment for tort not deemed, 1047.

Public corporations, have no vested

riglits, 10-_'2.

sec also Municipalities.

Public lands, exemption of from taxation,

178.

I'ublic ministers, cases affecting, 628-635.

Public purpose, taxation for, 189-204.

in case of taxation, 189-204.

Public schools, reading of Bible in, 879.

Public use, regulation of property applied

to, 948.

taking of private property for, 1050-

1000.

Purpose for which private property may
be taken, lOOG.

Quarantine regulations, validity of, 376.

Quieting of title, as against non-resiilcnt,

1007.

Railroad aid taxes, 190.

Kailroads, taxation of on land grants,

16-2- 1«9, 178.

taxation of, 205, 349-354.

police |)ower as to, 355.

regulation of rates of, 9.>4, 1019.

control of use of right of way, lO.'^O.

construction of on highway, 10.j8.

condemnation of right of way for,

through Indian territory, 1003.

Rates for warehousenun and carriers,

regulation of, 946-050.

l{eal cHtate, taxation of mortgages on,

146.

RelK-llion, involved state of war, 616.

amiicHty for participation in, 076.

effect of on (seceiliiig States, 83H.

Rccfmstruction of oe<'ed<d States, 838.

l?e<'on»truction a(t». enforcement of, 606.

Heliu'iouK liberty. H79-HSJ.

Remedy, clmnge of, affecting contract,

i(»26-lit2'.t.

Removal of jiroreeding against Federal

officer, 61.

of offlcer» by President. 607-616.

of iuit* arisitig ntider Iiiwh of U. S.,

625.

of action brought by State, 687.

Removal of suits to Federal courts, 759,

700-770.

Reporter of court, powers of not to be

conferred on judges, 122.

Representatives in Congress, election of,

56.

Reprieves by executive, 5C9.

Republican form of government, gua-

ranty of, 002, 878, 977.

Retro.«i)ective laws. 1041-1043.

Revenue, collection of, due process of

law, 897.

Revenue stump, validity of statutes re-

quiring, 180.

Rules of proi)erty recognized in Federal

courts, 789-811.

Sailors, enforcement of contracts of, 891.

Sailors' wages, suits for in admiralty, 669.

Sale of intoxicating liquors, regulation of,

938-945.

Schools, reading of Bible in, 870.

Seamen, enforcement of contracts of,

891.

Searches and seizures of books and

papers, 886.

Security of dwelling and person, 885-890.

Service of process, essential to jurisdic-

tion, 1032.

Servitude, meaning of term, 22.

Seventli amendment, 957.

Sixth amendment, 995.

Slavery, i)roliiliition of, 21, 801.

Sleeping car companies, taxation of, 340-

3.'>4.

Sovereign, suits against, 074, 712, 713,

1S2.

jurisiliction of suits by, 095.

Sovenignfy of States, 2.

concurrent of Federal and State

government, 63.

Special assessments, validity of, 215.

Stamp tax, power of U. S. to impose,

186.

on exports, 402.

on bills of lading, 404.

State banks, taxation of on circulation,

222.

Stale courts, appeals from to Supreme

('ourt. 74t>.

Biibordiiuite to Feiler.il jiiriitdiction,

7H4.

or oMlcers, grant of judicial jiower

to by Congn-HH. 7h2.

State governments, relation to U. S., 68-

02.
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State laws followed by Federal courts,

789-811.

State officers, taxation of by Federal

government, 158.

States, police power of, see Police Putver.

States, sovereignty of, 2.

citizenship in, 27.

powers of, 32, 37, 155.

relation of to Federal government,

40-78, 174, 356.

power of to tax mortgages, 13G-14G.

as to commerce, 235.

as to dams, bridges, etc., 273-

302.

regulation of telegraph companies

by, 252.

regulation of commerce V)y, 273-401.

taxation of commerce by, 303-341.

taxation of imports, 334.

• taxation of telegraph companies by,

338.

inspection laws as to exports, 406.

taxation of tonnage by, 409-422.

admission of, 424.

naturalization by, 425.

prohibited from issuing bills of credit,

451, 459.

regulation of weights and measures

by, 471.

punishment of counterfeiting by, 474.

power of with reference to patents,

489-500.

cession of jurisdiction to U. S. over

districts, 522-540.

regulation of fisheries by, 655, 662.

boundaries of, jurisdiction deter-

mined, 678.

jurisdiction of cases affecting, 682.

jurisdiction of suits by, 093, 838.

suits against, 702-719, 723.

suits against officers of, 720-733.

cannot denj- removal of suits to Fed-

eral courts, 773.

common law recognized in Federal

courts. 812.

admission of, 838-843.

faith and credit to be given to judg-

ment of, 844-854.

deemed foreign to each other, 852.

extradition between, 867-877.

republican government guaranteed

to, 878.

prohibited from impairing the obli-

gation of contracts, 998-1029.

jurisdiction of as to non-residents,

1033.

Statute, proof of, 130.

Statute of limitations, change of as affect-

ing validity of contracts, 1029.

removal of bar by legislation, 1044.

Statutes, j)ower of courts to pass upon
constitutionality of, 87, 815-826.

not to be referred to popular vote, 88.

condition as to going into effect, 95.

executive power to suspend, 96.

in conflict with treaties, 587.

of State recognized in Federal courts,

789-811.

in conflict with Constitution invalid,

817.

Steamship companies, taxation of, 312.

Stocks, taxation of, 170.

Suffrage, right of, 427.

Suffrage and elections, 974.

Sunmiary proceedings to disbar attorney,

903.

Supervisors of elections, appointment of

by courts, 113.

Supreme Court of U. S., jurisdiction of,

619.

original jurisdiction of, 630, 688, 692,

746-768.

jurisdiction of as to boundary. 677.

jurisdiction of in mandamus, 767.

Taking for public use, prohibition of sale

does not constitute, 943.

Taking private property for public use,

what constitutes, 10-50-1069 ; see

also Eminent Domain.

Taxation, 136-234.

by State, nature of, 41.

of commerce, 30;j-354.

of railroad, telegrapli, and express

lines, 349-354.

in ceded districts, 528.

of municipal bonds of non-resident

owners, 1002.

exemption from, 1003.

regulation of by corporate charter,

1012.

Taxes on foreign held bonds and mort-

gages, 136, 146.

upon immigration, 244.

Telegraph companies. State power over,

252.

State taxation of, 3.38, 349-354.

Telegrapli lines, regulation of, 359.

right of way for, 1055.

Territorial jurisdiction over tide waters,

658.

Territories, citizenship and suffrage in,

429.

government of, 827-837.
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Territories, extradition from, 869.

Territory, acquisition of, by U. S., 591.

power to acquire, 827-b37.

Test oath, validity of, 576.

Testimony, incriminating, 990.

in criminal prosecution, riglit to be

confronted with witnesses, 995.

Thirteenth amendment, 21, 891.

Tide, ebb and flow of, as affecting ad-

miralty jurisdiction, 636, 649.

Title, quieting of, against nou-residents,

1037.

Tonnage, State tax on, 400-122.

Tort, rate of interest on.judgment for,

1023.

Transportation of liquors, State regula-

tion of, 381, 390.

Treason, 541-547.

Treasury notes, taxation of, by States,

175.

Treaties, rights of aliens regulated by,

73.

part of the law of the land, 75.

as to exclusion of Chinese, 562.

power of President as to, 581-589.

in conflict with statutes, 587.

Treaty of extradition, proceedings under,

874.

Trial by jury, 950-963.

right of in Territories, 834.

Trial upon indictment in Federal courts,

085.

Trusts, regulation of, by Federal statute,

203.

Unconstitutionality of statutes, effect of,

822-826.

courts may declare, 87, 815-826.

Uniform operation of statutes, 91.

I'niformity of taxes, 205-222.

United States, relation of to States, 32,

37.

United States, suits by or against, 673-
6S5.

suits against officers of, 720-733.

suits against, 723.

limitation of grants of power to, 816.

power of, to acquire territory, 827-

837.

exercise of power of eminent do-

main by, 10G1-10G9.

United States notes, ta.xation of, by
States, 175.

Vessels, taxation of, 416.

Vested right in official fees, 1005.

in legislative license, 1014.

in case of defective deed, 1042.

what constitutes, 1045.

Virginia refunding acts, 1001.

Wages of seamen, proceedings in admi-

ralty to recover, 069.

Waiver of jury trial in criminal cases,

988, 989.

Waiver of privilege as to incriminating

testimony, 992.

War, 515-521.

Warehousemen, regulation of charges of,

940-956.

Warrants, general, 888.

Water power, taking property for im-

provement of, 1050.

Water power improvements, taxation

for, 198.

Weights and measures, 471-473.

Wharfage tax, validitj' of, 411.

Wiiite persons, who deemed under

naturalization laws, 434.

Witness, incriminating testimony of, 990.

Witnesses, prisoner to be confronted

with, 995.

Women, suflVage by, 974.

Worship, freedom of, 879.
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