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The feveral TRIALS, &c\ contained in

the Eighth [Supplemental] Volume.
XLII.

1689. PROCEEDINGS in Parliament,

L upon the Cafe of Jay and Topham ;

and the Defence made by Sir Francis

Pemberton, and Sir Thomas Jones, for
their Judgment given therein, 1 Wil. &
Maris. Page 1.

XLIII.

169 1. Proceedings before the Houfe of Lords,

(from January 7, to February 17, fol-

lowing) between the Duke and Dutchefs

of Norfolk, upon the Duke's Bill, en-

titled, An Acl: to diflblve the Marriage,

&c. 3 Wil. & Marine. Page 7.

XLIV.

1692. the Trial between Henry Duke of Nor-
folk, Plaintiff, and John Germaine,

Efq; Defendant, in an Aclion of Tref-

pafs on the Cafe, at the Court of King's

Bench, at Weftminfter, 4 Wil. & Mar.
Pageiy.

XLV.
1592. The Proceedings againfl the Bijhop of Ro-

chefter, before the Lords of the Privy-

Council, in relation to a Plot, to reftore

King James the Second. 4 Wil. & Mar.
Page 37.

XLVI.
1691. Proceedings againfl Charles Knowles, Efq;

(commonly call'd Earl of Banbury) for

the Murder of- Philip Lawfon, Gent.

4 6Y5 Wil. & Maris. Page 50.

XLVII.

1692. The Trial of William Anderton, Printer,

before the Lord Chief Juftice Treby,
Baron Powell, Sir John Fleet, Knight,

Lord Mayor, and Sir Salathiel Lovell,

Knight, Recorder, at the Old Bailey,

for High Treafon. 5 Wil. & Maris.
Page 63.

XLVIIi.

1693. Proceedings before the Lords of the Council

and Admiralty, in relation to the Trials

of JohnGolding, Thomas Jones, John
Ryan, Darby Collins, Richard Shivers,

Patrick Quidley, John Slaughter, and

Conftantine De Hartley, as Pirates,

though ailing under King James the Se-

cond's Commiffion. 5 Wil. & Maris.

Page 73.

XLIX.

1701, 1702. Refolutions of the Houfe of Lords

on feveral Books, &c. 13 Wil. & Maris,

& i A. Page 78.

L.

1702. The Evidence given at the Bar of the Houfe

of Commons, upon the Complaint of Sir

John Pakington, Bart, againfl William
Lord Bijhop of Worcefter, and Mr.
Lloyd, his Son ; together with the Pro-

ceedings of the Houfe of Commons there-

upon. 2 A. Page 82.

LI.

1703, 1704. Proceedings in the Houfe of Com-
mons, Houfe of Peers, and in the Court

of Queen's Bench, in the great Cafe of
Afhby and White, &c. 2 & 3 Ann. Reg.

Page 89.

LII.

1703. The Proceedings in the Houfe of Peers, and

Houfe of Commons, in the Cafe of Charles

Bathurft, Efq; 2 & 3 Ann. Reg.
Page 17 5.

LIII.

1 701. The Trial of Nathaniel Denew, Gent. John
Merriam, Gent, and Richard Britton,

Gent, at the Queen's Bench Bar, for

an Affault and Confpiracy, with an In-

tent to wound and beat, &c. William

Colepeper, Efq; before the Lord Chief

Jujiice Holt. 2 & 3 Ann. Reg.

Page 178.

LIV.

176^. The Proceedings before the Lords of the

Council, in Scotland, againfl David
Baillie, for defaming the Duke of

Queenfbury, and the Marquis of An-
nandale, &c. 2 & 3 Ann. Reg.

Page 195.

LV.

1704. The Trial of Capt. John Quelch, and others

of his Company, &c. for fundry Piracies,

Robberies, and Murder, committed upon

the Subjecls of the King of Portugal,

her Majejly's Ally, on the Coaft of Bra-

fil, &c. at the Court-Houfe at Bofton.

3 Ann. Reg. Page 205.

LVI.

1 710. The Trial of Daniel Dammaree, a Water-

man, for High Treafon^ in levying War
in the Kingdom againfl the Queen, under

Pretence of pulling down Meeting- Houfes.

9 Anns. Page 218.

LVIL
1710. The Trial of Francis Willis, a Footman,

for High Treafon, in levying open War
againfl her Majejly, in the Kingdom,

under Pretence of pulling down Meeting-

Houfes. 9 Anns. Page 250.

LVIII.

1 7 10. The Trial of George Pnrchafe, a Sheriff's

Officer, for High Treafon, in levying

open War againfl her Majejly, in the

Kingdom, under Pretence of pulling down
Meeting- Houfes. 9 Anns.

Page 267.

LIX.

172 + . The Trial of Edward Arnold, for Felony,

(in malicioufly and wilfully fhooting at,

and wounding the Right Honourable the

Lord Onflow,) at the Affixes held at

Kingfton upon Thames, in Surry, be-

fore the Honourable Robert Tracy, Efc;

one of his Majejly's Jujlices cf the Court

of Common-Pleas. ioGeor. I.

A Page 290.



An APPENDIX.
Containing Trials, Records, Arguments in Law.
Dying Speeches, &c. relating to the foregoing [Eight

Volumes of] Trials and Proceedings.

Number I.

TH E Arraignment of Sir Thomas Wiat,

Knight, at Weltminfter, 14 Mar. x Marias

Reg. 1^54. Page 325.

Number II.

The Examinations and Depojitions of William

Powrie, Geor <• Dalgleifh, John Hay, Younger,

of Talo, and John Hepburn, of Bowton, con-

eerntng the Murder of the King, Queen Mary'*

Hujband ; Wi th their Trial and Sentence. As alfo,

the Declaration of Nicholas Hubert, a French-

man, commonly call'd Paris, in relation to that

Murder, and other Matters. Page 327.

[ This is the beft and fulleft Account of the

Murder of King Henry Darnley, ever

publifh'd, and fhould be read after the

Trial of James Earl of Bothwell, in

Vol. 1. pag. 78.]

Number III.

The Indiblment of Thomas Duke of Norfolk, for

High Treafon. Page 335.

[To be read before his Trial, Vol. 1. p. 82,]

Number IV.

The bringing Sir Walter Raleigh to Execution,

after his Sentence had lain dormant fo many
Tears. Page 339.

[To be read after his Trial, Vol. 1. p. 219.]

Number V.

The Argument of William Prynne of Lincoln's-

Inn, Efq; Banc. Regis, in the Cafe of the

Lord Connor Magwire, Baron of Inefkellin,

in Ireland, (the chief Contriver of the late Irifh

Rebellion, and MaJJ'acre of the Protejlant Eng-
lifh,) againjl whom he was affigrid Council by

both Houfes of Parliament, 20 Car. I.

Page $4.1.

[To be read after Lord Magwire's Plea, in

Vol. 1. p. 929.]

Number VI.

The Dying Speech of Mr. Peter Vowell, executed

July 10, 1654. Page 365.

[To be read after his Trial, Vol. 2. p. 217.]

Number VII.

A true and impartial Relation of the Death, (and
Dying Speech) of Mr. John Gerard, who was
beheaded on Tower-Hill, July 10, 1654. Pub-

lifh'd by his Friends. Page 366.

[To be read after his Trial, Vol. 2. p. 217.]

Number VIII.

The Trials, Behaviour, and Dying Speeches of Col.

Okey, Col. Barkftead, and Miles Corbet, Efq;

April, 1662. Publijtfd by their friends.

Page 369.

[To be read after the Trials of the Regi-

cides, Vol. 2. pag. 413 J

Number IX:

The Speech and Deportment of Col. James Turner,
at his Execution in Leadenhall-Street, Jan. 21,
1663. who was condemn''d for Felony and Bur-
glary, in breaking open the Houfe, and robbing of
Mr. Francis Tryon; Merchant, in Lime-Street,
London. Page 381.

[To be read after his Trial, Vol. 2. p. 523.]

Number X.

The Behaviour and Speech of Mr. John Twyn, at
his Execution. Page 386.

[To be read after his Trial, Vol. 2. p. 534.]

Number XI.

The Earl of Clarendon'* Vindication of himfelf

againjl the Articles of Treafon, exhibited againjl

him in Parliament. Page 387.

[To be read after the Proceedings againft

him, Vol. 2. page 580.]

Number XII.

The Proceedings before the Lords of the Articles, &c.
in Scotland, againjl Charles Maitland of Hal-
ton, Treafurer- Depute, for Perjury, in having
given a falfe Teftimony, at the Trial of James
Mitchel. Page 436.

[To be read after Mitchel's Trial, Vol. 2.

pag. 636.1

Number XIII.

An Account of the digging up of the Quarters of
William Stayley, lately executed for High Trea-

fon, for that his Relations abufed the King's

Mercy. Page 439.

[To be read after Stayley's Trial, Vol. 2.

pag. 656.]

Number XIV.

Mr. Ireland'* Speech at his Execution, Page 440;

[To be read after his Sentence, Vol. 2.

pag. 720.]

Number XV.

An Account of (together with) the Writing itfelf,

that was found in the Pocket of Lawrence Hill,

at the Time he and Green were executed for the

Murder of Sir Edmondbury Godfrey. P. 441.

[To be read after their Sentence, Vol. 2.
"

pag. 787.]

Number XVI.

A Relation of Mr. Berry'* Behaviour and Difcourfet

from Seven in the Morning, 'till he was executed.

Written by Mr. Wilfon. Page 44.2.

Number XVII.

Mr. Samuel Atkins his Account of his Examina-
tion before the Committee of Lords, appointed to

examine after the Murder of Sir Edmondbury
Godfrey. page 443.

[To be read before his Trial, Vol. 2. p. 788.]

Number



An APPEND! X.
Number XVIII.

Some Obfervations upon the late Trials of Sir George

Wakeman, Corker, and Marfhall. Page 453.

[To be read after Wakeman'% Trial, Vol. 2.

Pag- 957-1

Number XIX.

The Lord Chief Juflice Scroggs his Speech in the

King's Bench, the Firjl Day of Michaelmas

Term, 1679, occafion'd by the many libellous

Pamphlets publifti'd againft Law, to the Scan-

dal of the Government, and publick Juftice

:

Together with what was declared at the fame

Time, on the fame Occafeon, in open Court, by

Mr. Juflice Jones, and Mr Juftice Dolben.

Page 457.

[To be read afcer Wakeman's Trial, &c. in

Vol. 2.]

Number XX.

Mr. Thwing'* Speech, at his Execution at York,
Page 459-

[To be read after his Sentence, Vol. 3.

pag. 89.]

Number XXI.

The Examination of Capt. William Bedlow, de-

eeafed, relating to the Popifh Plot ; taken in his

lafl Sicknefs, by Sir Francis North, Chief Ju-

ftice of the Court of Common-Pleas : Together

with the Narrative of Sir Francis North, at the

Council-Board , and the Letter of Sir Francis

North to Mr. Secretary Jenkins, relating to

his Examination. Perufed and Sign'd, accord-

ing to the Order of the Houfe of Coommns, by

Sir William Williams, Speaker. Page 460.

[To be read after the Trials for the Popifh

Plot, Vol. 2.]

Number XXII.

The humble Petition of the Lord Mayor, Aldermen,

and Common's of the City of London, in Com-
mon Council affembled, as it was prefented to

His Majefty in Council, at Windfor, 1683.
Together with the Lord Keeper North'j Speech.

Page 462.

[To be read before the Entry of the Judge-
ment on the Quo Warranto, Vol. 4. p. 851.]

Number XXIII.

An Antidote againft Poifon : Compofed of fome
Remarks npon the Paper, printed by the Di-
rection of the Lady Ruflel, and mention'd to

have been delivered by the Lord Ruflel to the

Sheriffs, at the Place of Execution. By Sir Bar-

tholomew Shower. Page 464.

[To be read after Lord Ruffel'% Speech,
Vol. 3. p. 6/0.]

Number XXIV.
The humble Petition of Algernoon Sidney, Efq;

prefented to his Majefty. Page 469.

[To be read after his Trial, Vol. 3. p. 738.]

Number XXV.
A Copy of the Paper delivered to the Lord Keeper

Noith, the Lord Chief Juftice Jefferys, and
Mr. Attorney General, by the Lady Armftrong,
on the behalf of her Hufband, Sir Thomas
Armftrong. page 4?0>
[To be read after his Trial, Vol. 3. p. 897.]

Number XXVI.
An Ail for annulling and making void the Attainder

of William Ruflel, Efq; commonly call'd Lord
Ruflel. , Page 471.

[To be read after his Trial, Vol. 3.]

Number XXVII.
T

An AtJ for annulling and making void the Attain-

der of Algernoon Sidney, Efq; Page 47 2.

[To be read after his Trial, Vol. 3.]

Number XXVIII.

An AH for reverfing the Attainder of. Henry Cor-

nifh, Efq; late Alderman of the City of London.
Page 473.

[To be read after Mr. Cork's Trial, Vol. 3.]

Number XXIX.
The humble Petition of Titus Gates, D. D. to the

Lords Spiritual and Temporal, and the Commons

affembled in Parliament \ with the Proceedings

thereon.
t

Page 474.

[To be read after Oates's Trial, Vol. 3.

and 4.]

Number XXX.
Informations and Examinations, taken upon Oath,

before a Committee of the Houfe of Lords, ap-

pointed to infpetl who were the Advifers and Pro-

fecutors of the Murders of the Lord Ruflel,

Col. Sidney, Sir Thomas Armftrong, Mr. Cor-

nifh, and others ; whereof, a Report was made by

the Right Honourable the Earl of Stamford,

upon the 20th Day of December, 1689.

Page 476*.'

[To be read after their Trials, Vol. 3.]

Number XXXI.
A true Copy of Part of that Paper which Mr.

Afhton left in a Friend's Hands. Page 482.

[To be read after his Speech, Vol. 4. p. 484.]

Number XXXII.

A true Account of the Behaviour, Confeffton, and lafl

dying Speech of Capt. Harrifon, with the Paper

he delivered at the Place of Execution, relating to

the Murder of Dr. Ciench. Page 484.

[To be read after his Trial, Vol. 4. p. 501.]

Number XXXIII.

The Cafe of Spencer Cowper, Efq; John Marfon,

Ellis Stephens, and William Rogers, Gent.

Publifto'd by them. Page 485.

The Cafe of Mrs. Mary Stout, Widow. P. 488.

The Hertford Letter; containing feveral brief

Obfervations on a late printed Trial, (Mr. Cow-
per'.*) concerning the Murder of Mrs. Sarah

Stout. Page 490.

A Reply to the Hertford Letter; wherein the Cafe

of Mrs. Stout'j Death is more particularly con-

sider'd ; and Mr. Cowper vindicated from the

Jlanderous Accufation of being acceffary to the

fame. Page 497.

Some Obfervations on the Trial of Spencer Cowper,

John Marfon, Ellis Stephens, and William

Rogers, that were tried at Hertford, about the

Murder of Sarah Stout ; together with other

Things relating thereto. Page 506.

[All to be read after their Trials, Vol. 5.

pag. 232.]
Number



APPENDIX.
Number XXXIV.

A State of the Proceedings in the Houfe of Com'
mom, with relation to the Impeach'd Lords,
1701. Page 512.
[To be read with the Lords Proceedings,

Vol. 5.]

Number XXXV.
Proceedings in the Houfe of Commons, and Houfe of

Lords, relatitig to James Boucher, Gent.

Page 536.
[To be read before his Trial, Vol. 5. p. 510.}

Number XXXVI.
An Account of what pafs'd mofi remarkable in the

Seffion of Parliament, 1709, in the Houfe of
Commons, relating to the Cafe of Br. Henry
Sacheverel. Page ^gy.
[To be read as an Introduction to the

Doctor's Trial, Vol. 5. pag. 645.]

Number XXXVII.
the Addrefs to Her Majejly Queen Anne, and the

Opinions of the Judges, relating to the Poiver of
the- Convocation. Page 56a ,

Number XXXVIII.
A Declaration, fign'd by Archibald Hutchefon,

Efq; and given to fevcral of his Acquaintance,

foon after he had perufed the Examination of
Chriftopher Layer, in the Appendix to the Re-
port of the Secret Committee; in which Layer
has made Mention of his Name, as one of Bur-
ford'j Club, which the faid Layer, in his Exa-
mination, faith, he was told by 'one Plunket.

Alfo the Declaration of William Earl Cowper;
fhewing, That the Matters contained in fome
Hear-fays relating to him, in the Examination of
Chriftopher Layer, are falfe and groundlefs.

Page 57 x.

[To be read after Layer's Examination, in

Vol. 6.]

Number XXXIX.
The Method of Proceedings upon the Trial of a

Peer. Page 572;

A Coifipleaf

Tlbis Day is Puhlijhed,

Printed on a fine large Paper, in Folio, (with the Refolutions and Determinations of the Houfe of Lords,,

in the feveral Controverted Cafes,)

PROCEEDINGS, PRECEDENTS, and ARGUMENTS, on Claims and
Controversies, concerning Baronies by Writ and other Honours.

WITH THE
ARGUMENTS of Sir Francis Bacon, Sir Henry Montagu, the Lord Chief Juftice

Crew, the Lord Chief Juftice Brampston, Judge Dodderidge, Judge Rolles, Mr. Selden,
Sir Heneace Finch, Mr. Montagu, (afterwards Lord Chief Baron) Sir William Jones, Sir

William Dugdale, Mr. Offley, Sir Edward Northey, Sir Thomas Powis, and others.

Publifhed from the Manufcript Collections of Robert Glover, Efq; Somerfet Herald ; Sir

William Dugdale, Garter King of Arms; Gregory King, Efq; Lancafter Herald ; Samuel
Stebbing, Efq-, Somerfet Herald; Peter le Neve, Efq; Norroy King of Arms, and others.

With an APPENDIX.
Containing feveral Papers copied from the Bodleian and Afhmolsean Libraries at Oxford, &c.

Printed for C. Bathurst, over-againft St. Dunflan's Church, and fold by E. Withers, at the

Temple-Gate, in Fleet-Street.



A Complete

COLLECTION
O F

TRIALS, &c.

XLII. Proceedings in Parliament upon the CASE^Jay and
Topham; and the Defence made by Sir Francis Pemberton,

and Sir Thomas Jones, for their Judgment given therein.

i Will. & Marise, 1689,

R. Topham, Serjeant, attending
the Houfe, having by his Peti-

tion complain'd, That he had
been a great Sufferer by feveral

Profecutions at Law for exe-

cuting the Orders ofthe Houfe

;

and that having pleaded thofe

Orders to the Jurifdiction of

the Court of'King's Bench, his Pleas had not

been allow'd, but Judgment was given againft

him~. The Houfe refer'd the Examination and

Confideration of this Matter to the Committee
of Privileges. Accordingly the Committee met
and examin'd the Matter.

Sabbati 6° Julii, i Will. &? Mar.
Col. Byrch reported the Fact as it appear'd to

the Committee, with the Opinion of the Com-
mittee thereupon, with which the Houfe agreed,

in thefe Words.

Refih'd,
" That the Houfe doth agree with the Com-

" mittee, That the Judgment given by the
" Court of King's Bench in Eafter Term, 34
" Car, II. Regis, upon the Plea of John Topham
" (at the Suit of John Jay) to the Jurifdiction
*' of that Court •, and alfo the Judgments given
** againft the laid Mr. Topham, at the Suit of
" Samuel Vtrdon, John Miliard, Thomas Staphs,
" Richard Blyth, John Nel/on, Thomas Herbert,
*' Nathani,l Reading, and Kjchard Uarneage, are

Vol. VIII.

<e illegal, and a Violation of the Privileges of
" Parliament, and pernicious to the Rights of
" Parliament.

The Houfe being inform'd, That Sir Francis

Pemberton and Sir Thomas Jones were Judges of
the King's Bench at that Time, order'd them to

attend upon Wednefday next following.

Mercurii 10 Julii 1689.

The Houfe being inform'd, That Sir Francis

Pemberton and Sir Thomas Jones attended, pur-

fuant to the Order of the Houfe 7 Sir Francis

Pemberton was firft brought in, and Mr. Speaker

fpoke to him to this Effect.

Mr. Speaker. The Houfe has been acquainted,

there was an Action brought in the King's

Bench in Eajler Term, 34 Car. II. by one

Jay againft Serjeant Topham. To which Action

he pleaded the Jurifdiction of this Houfe ; and

that it proceeded to a Demurrer, and the Plea

was over-rul'd by you as Chief Juftice ; fo the

Houfe has fent for you to know upon what Ground
you did it.

Sir Francis Pemberton. Sir, I know nothing (

f

this Action, I have been out of the Court now
fix Years this Vacation. If I faw the Pleadings,

it may be I might give you fome Account of it,

but I can't remember fo many thoufand Actions

as were brought at that Time. But if you will

let me know what the Charge is, I do not doubt

B but



4^, Proceedings in Parliament,

but I can "give you a good Account of it. You
fay, Sir, he pleaded the Jurifdiction of this Houfe.

Mr. Speaker. That is, there was a Plea to the

Jurifdiction of the Court of King's Bench, That
it was done by Order of, this Houfe, fo it con-

cerns the Jurifdiction of this Houfe.
Sir Francis Pemberton. This is quite new to

me, for I know not what I was fent for. You
were pfeafed to fummon me to attend, but I did

not know for what, nor do I remember any fuch

Action brought by Jay ; I remember only an

Action was brought by * Verdon againft Topham.

And I remember there was a Motion made to us

for a new Trial in the Cafe, where there was
500 /. Damages given : And we did give them a

new Trial, for we thought it monitrous and un-

reaibnable Damages.

Mr. Speaker. There were feveral Actions

brought, but that which the Houfe would be in-

form'd of, is the Action that was between John

Jay and John Topham.

Sir Francis Pemberton. Under Favour, I can

fay nothing to this Action ; but this I can fay, if

the Defendant mould plead he did arrefl him by
the Command of this Houfe, and fhould plead

that to the Jurifdiction of the Court of King's

Bench (I can fay nothing to this particular Ac-
tion, but) I think, with Submiflion, I. can fatis-

fy you, that fuch a Plea ought to be over-ruled,

and I take it, the Law is very clear as to this

;

but as to what is laid to my Charge, with refpect

to this particular Action, if you pleafe to give me
fome Time to look into the Records of the Court.

Mr. Speaker. The Houfe will confider of it,

if you pleafe to withdraw, and then give you
their Resolution.

Sir Francis Pemberton withdraws.

Sir Thomas Jones brought in.
'

Mr. Speaker. Sir Thomas Jones, the Occafion
the Houfe fent for you is this : They have been
acquainted, that in the Time' of King Charles

the Second, in the thirty fourth. Year of his

Reign, there was an Action brought by one Jay
againft Mr. Topham, that then was, and now is,

Serjeant of the Houfe of Commons. To which

he pleaded, That what he did was by Order of

the Fioufe, and this he pleaded to the Jurifdiction

of the Court of King's Bench at that Time-; they

defire to know if you gave the Judgment, and
upon what Reafon.

Sir Thomas Jones. 'Tis fo long ago I do not

remember it, 'tis above feven Years ago, and I

had not Notice at all of the Caufe I was com-
manded to attend you upon ; whether I did

give any fuch Judgment or no, it will appear by

the Record itfelf.

Mr. Speaker. We have examin'd the Officers,

and they give us an Account, That Sir Francis

Pemberton was Chief Juftice, and you another

Judge then. r

Sir Thomas Jones. I was a Judge of the Court
lit that Time, but I .cannot certainly fay, we did

give Judgment to over-rule the Plea ; i hope, if

we did, it was according to Ljtw.

Mr. Speaker. Well, Sir, you may withdraw if

you pleafe.

Sir Thomas Jones withdraws.

Sir Francis Pemberton brought in again.

Mr. Speaker. Sir Francis Pemberton, the Houfe
took Notice when you were in before, you faid,

* Vid. Verdon'* Cafe in Sir Tho. Jones'; Reports, p. 208.

when an Order of this Houfe was pleaded to the
Jurifdiction of the King's, Bench, you conceived
by the Law it ought to be over-rul'd ; and that

you could give thofe Reafons that would fatisfy

the Houfe it was fo 5 they expect you fhould give
them now.

Sir Francis Pemberton. Mr. Speaker, as to this

Queftion concerning this particular Cafe, I know
nothing, I know not what the Pleading was.

Mr. Speaker. The Houfe does not expect any
thing of your Anfwer as to this particular Cafe

;

but you feem'd to make your Afiercion general,

and therefore they defire to hear what you can fay

as to your general Affertion.

Sir Francis Pemberton. To fatisfy the Houfe
of all together, I would defire to look into this

particular Cafe j for I do not know whether I

Was Judge or not then : If they will give me
fome time, I will give them an Account of the
whole.

Mr. Speaker. The Houfe expects to have fome
Account now of what you faid, that a Plea to the
Jurifdiction of the Court of King's Bench ought
to be over- ruled.

Sir Francis Pemberton. If they pleafe, fince they
charge me with this particular Cafe, I will anfwer
'to the whole together.

Mr. Speaker. Well, Sir, if you pleafe to with-
draw.

Sir Francis Pemberton withdraws.

He is brought in again.

Mr. Speaker. Sir Francis Pemberton, the Houfe
did take Notice tnat you did affirm here, that if

an Order of this Houfe was pleaded to the Jurif-

diction of the Court of King's Bench, that it

ought to be over-ruled, and that you take the
Law to be clearly fo, and that you thought you
could fatisfy the Houfe in that Point. This is a
general Affertion, and they require nothing as tq

the particular Cafe ; but they do require you,
that you would give them your Reafons why you
maintain this Opinion.

Sir Francis Pemberton. The Queftion that was
put to me by yourfelf was a new Queftion to me :

I heard nothing concerning it ; nor did I know
what it was that would be put to me. I did tell

you my prefent Apprehenfions of the Cafe you
put ; I did not fpeak of an Order of the Houfe
in general, but the Order that was in this Cafe,
of the Order of taking him into Cuftody ; That
was the Queftion propofed to me. I had no
Reafons to fpeak of the Orders of the Houfe in
general, I can give no Account of them ; but
'tis quoad hoc, Whether the Order for taking
him into Cuftody was pleadable to the Jurifdic-
tion, I did apprehend by the Law it was not
pleadable 1 If I was underftood in any other
Senfe, I beg your Pardon, for I fpake it quoad,

hoc. The Cafe of Jay 'tis, I think, which was,
It being the Order of the Houfe to take him in-

to Cuftody, that being pleaded to the Jurifdicti-

on of the Court of King's Bench, whether that
ought to be allow'd or no ? Therefore if it be
look'd upon as if I fpake in general, I did not
adapt my Words as I fhould, but that is my
Meaning.

Mr. Speaker. That comes much to the fame
Purpofe, under Favour : You fay, an Order of
this Houfe being pleaded in this particular Cafe
to the Jurifdiction of the King's Bench, that Or-
der ought to be over-ruled.

Sir
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Sir Francis Pemberton. I beg your Pardon, the

Plea.

Mr. Speaker. Ay, the Plea.

Sir Francis Pemberton. It muft be' in Cafes of

like Nature. I do not make fnch a general Af-
fertion, (but fpeak as to this particular Cafe) I

do not know how far that may go ; and I hope
the Houfe won't defire my Opinion in that, I

did not dream of it ; we were upcn this fingle

Point. And I muft tell you, I did not appre-

hend any fuch Thing would be put unto me.
As to the Juftification of this, I can't, may be,

upon the fudden be prepared with fuch Reafons
as will fatisfy the Houfe ; if they put it upon me
to tell my prefent Apprehenfions, that is another

Thing.

Mr. Speaker. I believe the Houfe will be wil-

. ling to hear your prefent Apprehenfions.

Sir Francis Pemberton. That may be with fome
Prejudice to the Law, I only tell you my prefent

Apprehenfions: If you. will give me Time to

give you my Reafons, I will give you my Rea-
fons as well as I can •, but you cannot expect I

fhould be furnifh'd with fuch Reafons now, as I

may upon further Thought.
1 muft premife this to you, That the Jurifdicti-

on of this Houfe I do not take to be in queftion,

nor the Validity of their Orders. I think there

is no Judge, that underftands himfelf, but will

allow the Privileges of this Houfe, they are the

Privileges of the Nation, and we are all bound
to maintain them as much as any Member of the

Houfe*
But the Queftion is here now de modo. 'Tis

agreed on all Hands, the taking him into Cufto-
dy is juftifiable ; but the Queftion is (de modo)
whether pleadable by way of Jurifdiclion, or in

Bar ; and therefore I do not look upon the Pri-

vileges of this Houfe as at all in Queftion ; I

only ftate what I apprehend the Cafe and Mat-
ter to be. If the Houfe prefs me to declare my
prefent Opinion of it, I muft dcfuc I may en-

large myfelf, if there be Occafion for it ; it can't

be expected I fhould be prepared to anfwer all

Things.

Mr. Speaker. There is no doubt the Houfe will

not tie you up.

Sir Francis Pemberton. The Queftion is of the

Manner of pleading this Order of the Houfe ;

and the Queftion is, Whether it may be to the

Jurifdiclion of the Court, or not ?

And, under Favour, I have always taken it,

that fuch a Plea could not be pleaded to the Ju-
rifdiclion of the Court, but 'tis a good Plea by
way of Bar. Any Man that underftands the

Law of England, makes a wide Difference be-

tween the pleading to the Jurifdiclion, and in

Ear : And I muft tell you, that I take it, that

nothing which is pleadable in Bar is pleadable to

the Jurifdiclion, they are feveral Manners of

Pleading. The Juftification here is a proper

Matter of Bar, and 'tis a good Juftification; but

whether the Court fhall be excluded their Jurif-

diclion, that they fhall not know whether this be

true or no, is the Queftion ? For if this be plead-

ed to the Jurifdiclion, there is an End. of it.

Whether Mr. Topham had fuch an Order or not,

can't be a Queftion upon a Plea to the Jurifdicli-

on, for the Hands of the Court are tied up ; and
therefore whenever there is a Plea to the Jurifdic-

tion, becaufe the Court cannot examine the Fact,

they fwear to their Plea.

Now here 'tis allow'd by all People living, i

think no Judge ever denied it, that the Order of
this Floufe was fufficient to take any one into

Cuftody. No Judge, I prefume-, ever' though:;

otherwife ; but if this be pleaded to the lurifj

diction here, the Hands of the Court are doled :

So that whether he had fuch an Order or not, is

not to be enquired of by the Court. But if it be
pleaded in Bar, fo 'tis a good Bar, and he will

have as much Advantage as any, and all People
muft allow 'tis a good Bar. Therefore I would
pray you that, you would confider, that in this

Cafe here is nothing of your Privileges, nothing

of the Jurifdiclion of this Court is call'd in que-

ftion, but only the Manner of making ufe of it.

There are Acts of Parliament •, he that does any
thing under an Act of Parliament, does it under
as high an Authority, as he that acts under the

Authority of this Houfe, for that is the Autho-
rity of this Nation. Yet in thofe Cafes, though
you are tender that none be prejudiced acting by
that Authority, yet you have never made any
Provifion that it might be pleaded to the Jurif-

diclion. In the Cafe of the Commiffion of hew-
ers, where they juftify by your Authority, and
the whole Nation's, though you have allowed

them as beneficial a way of Pleading as can be,

yet 'tis by way of Bar, not to the Jurifdiclion of

the Court. They fay it is done by the Authori-

ty of the Commiffion of the Sewers, but they

do not plead it to the Jurifdiclion. This I did in

purfuance of .the late Act for Sewers, and there-

fore you are to examine it np further." This ne-

ver was allowed, nor the Parliament defigned no
fuch Thing*

In this Cafe, if Mr. topham comes and pleads

this by way of Bar, no Court will deny but it is

a good Juftification, he has anfwered to the

Thing, and juftified what he has done. Your
Authority will be allowed, but the Queftion is,

Whether this fhall flop the Court that they ftall

not examine it ? For any Man living may plead

fuch a Plea. Now the putting him to plead this

by way of Bar, is only to fee whether what he
hath pleaded is true. As to all other Cafes, when
you allow that where they do any thing in Pro-
fecution of an Act of Parliament, they fhall give

the general Iffue in Evidence, this is by way of
Bar, you do in no Cafe ouft the Court of its Ju-
rifdiclion. The King's Bench hath a general Ju-
rifdiclion to examine the Things that are done
whether fairly or not. This Plea is allowable,

and ought to be allow'd to any Action of Tref-

pafs to be brought. But, under Favour, I muft
fubmit it to you : I take the Law to be manifeftly

plain, That by way of Plea to the Jurifdiclion ir.

cannot be, but it ought to be over-ruled, to put

him to plead it by way of Bar, where he will

have as full Advantage. This is my prefent Ap-
prehenfion.

Then Sir Francis Pemberton being withdrawn, a

Queftion was put for adjourning the Debate, ami

it pafs'd in the Negative ; and the Houfe

Refoh'd,
" That the Orders and Proceedings of the

" Houfe being pleaded to the Jurifdiclion of the

" Court of King's Bench, ought not to be over-
" ruled.

And Sir Francis Pemberton, and Sir Thomas

Jones were order'd to attend again, to give what

further Kcafons they could for the Maintenance

of their Judgment.
Veneris
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Sir Francis Pemberton and Sir Thomas Jones at-

tending, Sir Francis was firft brought in.

Mr. Speaker. 'Sir Francis Pemberton, the Floufe

appointed you to attend formerly (but they have

been prevented by other Bufinefs) to give the

Reafons of your Judgment in? Jay £s? Topbam.

Sir Francis Pemberton. Mr. Speaker, This Cafe

was an Action of Trefpafs, and it was brought

by Jay againft Topham, for arrefting and detain-

ing him in Priibn by the fpace of ten Days, and

keeping him 'till he paid him 30/. f,o let him out

of Prifon, by which Means many of his Affairs

were loft, and left in that Time undone, which

is a common Action at Common Law.
To this the Defendant he comes and pleads,

That there was an Order of this Houfe, made in

March, 32 Car. II. (the Action is in the 34 in

May,) for taking of this Jay into Cuftody, and

to bring him to the Bar of the Houfe ; and fays,

that by virtue of that Order he took him and de-

tain'd him, with an Intention to bring him to the

Bar of this Houfe. And this he pleads to the

Jurifdiction of the Court, that the Court had no-

thing to do with it, nor ought further to exa-

mine this Matter. And upon that there was a

Demurrer, and upon the Demurrer it was by the

Court adjudged, that he mould anfwer over

;

that is, that he mould plead in Bar of the Acti r

on : And this is all that I can difcern by the

Cafe.

Now, Sir, as to the Reafons, fince this Houfe
is pleafed to command me, I wifl fhortly tell you
what my Apprehenfions were, and upon what
Account we went in this Cafe. When this Acti-

on was pleaded to the Jurifdiction of this Court,

I confider'd, and could find no Judgment at all

againft the Jurifdiction of this Court in any fuch

Cafe, nor any Vote of this Houfe, or any Thing
or Order againft it at all. The Cafe that came
neareft it, was the Cafe of Sir John Elliot, where
there was an Information for fome Mifbehaviour

in this Houfe, againft Sir John Elliot, and others :

They did there plead to the Jurifdiction of the

Court, and there the Court over-ruled it. It is

true, afterwards, upon the Return of King
Charles II. there was a Writ of Error brought

upon that Judgment, and Errors affign'd in the

Lords Houfe, and the Judgment was reverfed ;

but there was no Error affigned in over-ruling

the Plea to the Jurifdiction of the Court, but

only this, that it was in the Body of the Infor-

mation faid, That they did fpeak fome Words
in Parliament which the Court of King's Bench
could not try, becaufe by the Judgment of the

Lords Houfe they were not cognizable at Law ;

for the Members of this Houfe have always had

a Freedom of Speech here : And upon that Ac-
count it was reverfed. But I muft tell you, that

in my Lord Vaughan\ Report he did allow, that

as to the Mifcarriage that was alledged in Jaying

Hands upon the Speaker, the Court of King's

Bench had a Jurifdiction. Vide Vol. 7.

And finding no Footfteps of Law, nor any

thing of this Honourable Houfe that could di-

rect us, I did confider then what was reafonable

•and fitting to be done ; I knew we had a Jurif-

ciicuon in the Cafe of fuch an Action as this is,

and I found the Objection againft it was only

one:. That this Houfe was a fuperior Court*, of

a higher Nature than the King's Bench, and of a

greater Authority •, and that the King's Bench
had nothing to do to infpect the Actions of this

Houfe, or to examine what was done by virtue of

any Order cjf this Houfe; And then, on the other

fide, I confider'dj if the Courts of Law could not

examine it, that there would be a Caufe ftruck off

by a bare Allegation, without any more to do : For
if we had no Cogaizance of it, if we could not exa-

mine the Matters that were done in Purfuance of

the Order of this Houfe, how could we impan-
nel a Jury, and to what Purpofe fhould we try it ?

For if it were found againft him that he had ex-

ceeded his Authority, if we could not give Da-
mages for it, what fhould we examine it for ? I

thought that the Confequence of this would be,

That that which was alledged to be a diforderly

Execution of the Vote, mult be ftruck off by a
bare Allegation.

Sir, This coming before us in a judicial Way,
and we being to do fomething in it, either throw
out the Caule, or over-rule the Plea to the Ju-
rifdiction ; I thought it moft reafonable that this

Thing fhould be examined in that Court.

Then I confider'd, that where Juftifications

are made by Virtue of Acts of Parliament, and
every Body muft acknowledge that Court is of a
higher Nature than the King's Bench, yet that

was not enough to exclude the King's Courts
from their Jurifdiction.

I confider'd in Cafes where Juftification is made
by Act of Parliament, there is a Juftification by
as high an Authority as this is, that will be al-

lowed on all hands ; for there are not only the

Orders of this Houfe, but the Authority of
the Houfe of Lords. You have in thofe Cafes

fenced the Matter as well as can be imagined,

and taken as much Care to protect them; given

fome Power to plead fummarily, others to plead

Not Guilty, and juftify by giving the fpecial

Matter in Evidence. But I never heard that

there was any Provifion made for the Pleading
to the Jurifdiction, though it was done by a
higher Authority : Therefore I thought that

the high Authority and high Nature of this

Court, could not exempt the King's Bench, be-

ing a Court of Law, to examine, whether what
was alledged to be done, was done in purfuance
of your Authority, or not?

Then I did confider with my felf, that if this

Plea fhould be over-rul'd, the Defendant was at

no Prejudice, for the fame Matter might be
pleaded by way of Bar. And it would have
been admitted a good Bar if true, and he could
have no Manner of Prejudice that I know of by
pleading as the Court directs. We did not quefti-

on the Legality of your Orders, nor the Power
of them -, but the great Bufinefs was, Whether
he had purfu'd this Order of the Floufe of Com-
mons, and that was the thing properly exami-
nable. But on the other Side, it would be a

monftrous Mifchief to the Plaintiffs if fuch a
Plea was allow'd to the Jurifdiction ; £or it

would be agreed on all hands if Mr. Topham had
abus'd his Authority, and done any outrageous
thing ; if, when he had an Order to bring a

Member to the Bar of this Houfe, he had kept
him extravagantly, and not brought him thither,

but exacted Money of him ; if the Cafe in Fact
was fo, it is certain he ought to have been pu-
nifhed, and to return Damages to the Perfon in-

jured.

Then
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Then in this Cafe^ you know, Mr. Speaker,

That this Houfe fometimes hath a Recefs, and

Parliaments have Intervals. When this Court

hath a Recefs, and the Parliament is diflblved,,

(as there are many Years fometimes when there

is no Parliament,) then in the Recefs of Parlia-

ment, (fuppofing there was a good Order, and a

Man had a Damage by the Abufe of this Order

in the mif-execution of it,) 'tis reafonable this

Man mould be fatisfy'd. But peradventure a

Parliament may not come in three or four Years,

perhaps fix or feven Years, in that Cafe he would

lofe his Action.

But that is not all, for in this Cafe if we could

not examine it, the Man would be without any

Remedy in the World. So that if one of your

Officers fhould abufe your Orders, the Perfon

that he hath abus'd could have no Help, if the

Courts of Law could not help him. This was

my Apprehenfion : This Court we know may
examine their Officers fo as to punifh them for

it ; but I never heard nor underftood that this

Court could go in fuch a Method as to give Da-
mages ; for, firft, in this Cafe, the Method of

the Law would be precluded : We know what
are the Methods of a Man's obtaining Dama-
ges ; firft, he muft prove his Fact by Witnefles ;

I never heard this Honourable Court did con-

defcend fo far as to give an Oath ; next, they

muft be afieffed by a Jury : There is no other

Way as I know of at all : I never knew this

Court take upon them to afTefs Damages at all.

In the next Place, if they could arrive at the

Matter of Damages, I never knew any Judge-
ment given, or Execution awarded for Damages
by this Honourable Court. So that my Appre-
henfions were, that unlefs the Courts at Law
had Jurifdiction of all fuch Actions as thefe

"were, this Man muft be remedilefs if he had
Wrong: On the other Side, he would have
recovered no Damages if he had none. No
Man would have faid, That the Houfe fhould

not have made fuch an Order, or he fhould not

have executed it fuch a way as you intended it.

Mr. Speaker, Thefe were my Apprehenfions

in this Cafe ; I confider'd it as well as I could,

and did fee a great Mifchief on one Side, if the

ordinary Courts of Law had no Jurisdiction,

and could apprehend none if they had, in fee-

ing whether the Orders of this Houfe were

fairly executed or no, when I am confident that

none of this Houfe would allow there fhould

be any Abufe of their Order.

Thefe being my Apprehenfions as a Judge of
the Court, 1 did think that I was bound to

over-rule the Plea that was to the Jurifdiction

of the Court. If I was miftaken in this Cafe, it

was an Error of my Judgment, I had no mind
or defign to meddle with the Affairs of the Houfe,
nor to pry into what was done here, my Defign
was to do Juftice. What Weight thefe Things
have with others, I muft leave with this Honour-
able Houfe : But this was that that induced me
to give my Opinion for the over- ruling of the

Plea.

Mr. Speaker. Did you deliver thefe Reafons
in open Court when you gave Judgment ?

Sir Francis Pemherton. No, we very rarely

give any Reafons in fuch Cafes.

Mr. Speaker. Becaufe if you had given thefe

Reafons, it would have been fome Light to the
Serjeant to have pleaded afterwards.

Vol. VIII.

Sir Francis Pemberton. I do not know truljr

what he did afterwards ; but this I am fure he
was told, that he might have pleaded this Matter
in Bar, and this would have been a good Bar,
and this I thought Direction enough.

Mr. Speaker. Is it not ufual in Cafes of great
Moment, as this was, to argue the Point in giv-
ing Judgment ?

Sir Francis Pemberton. It is fo if they will
argue it ; but if the Counfel on both Sides let it

go, we examine no further.

Sir Francis Pemberton withdrew.

Sir Thomas Jones brought in,

Mr. Speaker. The Occafion I fuppofe you know
of your being fent for ; 'tis to know upon what
Reafons you over-rul'd the Plea to the Jurif-
diction between Jay and Topham.

Sir Thomas Jones. Mr. Speaker% in the firft

Place, I ferioufly profefs before God, and this

Honourable Houfe, That I never defign'd to in-

terfere with the Authority and Privileges of this

Houfe. I have had the Honour to be an un-'
worthy Member of it in two feveral Parliaments $

and truly I did always conceive, that for any-

thing tranfa&ed in this Houfe, no other Court
had any Jurifdiction to hear and determine it

:

And therefore I was always of Opinion, That the
Judgment given in the Cafe of Sir John Elliot and
my Lord Mollis, was a very erroneous and unjufti-

fiable Judgment; {See Vol. VII. Page 24,9.] and the
rather, becaufe I knew that there was an Act of
Parliament, that for any thing done in this Houfe,
,by fpeaking, debating, or any reafoning what-
foever, there ought to be no Suit in Accufatiort

or Condemnation concerning it, 'tis Utterly void.

But, Sir, when I did give this Judgment, i do
confefs I did think there was a Difference to be
taken in Matters that were merely tranfa&ed by
this Houfe, and may be complicated of the Au-
thority and Commands of this Houfe, and of the
Execution of the Authority and Commands of
this Houfe abroad ; and that was the Cafe that
was before us in the King's Bench.

Mr. Topham was complain'd of, that he had
not only imprifon'd the Plaintiff Jay, but kept
him in Prifon till he had paid him 30/. Now I
did humbly conceive that this Declaration ought
to be anfwer'd, and not to be put off with s
Plea to the Jurifdiction of the Court,

'Tis true, as I did fay, Where the intire Mat-
ter is tranfacted in this Houfe, there a Plea to

the Jurifdiction of the Court is proper; but
in the prefent Cafe I did conceive, That Jurif-

diction was molt proper that could try and de-

termine the whole Merits of the Caufe between

both the Parties, efpecially where the Privileges

of this Houfe would no way fuffer nor be in-

jur'd. Thereupon I think Mr. Tophdm was ad-

vis'd and told, that he ought to plead this Mat-
ter in Bar, wherein there would be full Confi-

deration, and perfect Regard given to the Com-
mands and Authority of this Houfe, and all

imaginable Reverence : If he had but produe'd

a Copy at moft of your Journal, that had been

fufficient, and no Judge would have been fo filly,

or imprudent at leaft, to have faid, that had not

been a good and fufficient Authority. But Mr.

Topham thinks it not fit at all to anfwer in this

Plea to the taking the 30/. for which, if it v.as

Extortion upon the Subject, I am fure that who-

mever has a Care of the Rights of the Subject,

C as
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as you have, would not have fuffer'd the Subjeft

to have gone without Remedy and Satisfaction.

Sir, as to what may be faid in this Cafe, that

upon complaint to you, you would have pu-

nifh'd Mr. Topham ; give me leave to fay, that I

think at that time when Mr. Topham had this

Prifoner in Cuftody, you were rifen. But be-

fides, to let that go, I do conceive, and I ne-

ver found it in my Experience, when I was an

unworthy Member of this Houfe, That you

have ever given Damage to a Party that was

injur'd by your Officer. 'Tis true, you would

punifh yOur Officer for the Injury, but I never

knew the Party injur'd have any Satisfaction.

Sir, another Reafon is this, The Authority of

this Court argues very great •, but with all Re-

verence be it fpoken to the Authority of this

Houfe, The Authority of an Aft of Parliament

is greater than the Authority of this Court:

For although for the moft part in Afts of Parli-

ament you have the fir ft Produftion and Forma-

tion of the Afts of Parliament, yet without the

Confent of the Lords, without the Royal Affent

of the King, 'tis no Law. But when 'tis a Law

by all thefe Authorities, not only by yours, but

by the Confent of the Lords •, in Cafe one Man
does any thing by Virtue of a Command of fuch

an Aft of Parliament, fuppofe it be under the

Commiffioners of Sewers, or in the executing of

a Rate for the Poor, or railing your Poll Aft ;

if any other Man (hall be fo hardy as to quefti-

on his doing his Duty according to your Com-

mands, the Party fo queftion'd, is either to

plead in Bar efpecially, or, which indeed you

have provided for the Eafe of Pleading in many

Cafes, he may plead it generally, and give in

Evidence the fpecial Matter: But it never was

known that any Man fhould offer to fay, I was

an Officer by Aft of Parliament, and therefore

demand, Whether you will take Cognizance of

the Matter, having done what I did by Aft of

Parliament.

AND if it be foin Cafes of Afts of Parliament,

as no body will deny, then I thought it might be

fo when there was only a Command of the Houfe

to do fuch a thing (the Reverence to which would

have been perceiv'd if there had been a Plea in

Bar,) and there was an Abufe of your Order, in

the exafting thirty Pounds complain'd of: And

I thought the rather fo, becaufe of the Aft of

Parliament I mention'd, 4 H. 8. c.%. which does

provide, that there fliall be no Profecution, or

Suit, for any Trouble or Grievance that is done

in this Houfe, and makes it void. But it goes

further, (it orders no Plea indeed one way or

other, either in Bar, or to the Jurifdiftion, but)

in the Clofe of the Aft it fays, That if any

the Perfons thereafter fhould be vex'd, troubled,

or otherways charg'd for any Caufe as aforefaid

;

then he, or they, fo troubled for the fame, fhould

have an Aftion of the Cafe againft every fuch

Perfon or Perfons fo vexing and troubling them,

and recover treble Damages and Cofls.

And upon thefe Reafons, Sir, I did give my
Opinion at that time, that the Plea to the Jurif-

diftion of the Court fhould be over-rul'd ; which
if not agreeable to your Judgment, I mofl hum-
bly beg your Pardon for it.

Mr. Speaker. Did you deliver thefe Reafons

in Court, when you gave Judgment for over-

ruling the Plea ?

Sir Thomas Jones. Truly, Sir, I can't fay we
did, nor can't fay we were demanded our Rea-
fons, nor can't fay any thing was mov'd in ar-

refl of Judgment, or fhew'd to us why we fhould

give our Reafons; but I believe Mr. Topham will

not fay but he was advis'd, that it was proper

for him to plead it in Bar, and then all Right
would have been done to the Authority of this

Court, and to Mr. Topham, as well as to the

Plaintiff.

Mr. Speaker. It would have been a Satisfaction

to Mr. Topham and the whole Kingdom, if you
had given your Reafons ; and we take it, that

upon Demurrers of great Confequence, the Court
uies to give the Reafons of their Judgments.

Sir Thomas Jones. Truly 'tis fo long ago, I

am not able to fay whether we did, or did not

;

but 'tis not ufual for Judgment to be given feri-

atim, if all the Judges of the Court be agreed

in the Thing, as they were in this Cafe.

Mr. Speaker. Where the Judges agree, the

Lord Chief Juftice gives the Opinion of the

Court ; but then in Matters of this Moment,
he ufually gives the Reafon.

Sir Thomas Jones. As far as I told you before,1

we did give the Reafon, that it was more proper

to be a Plea in Bar, than to the Jurifdiftion of

the Court.

Then Sir Thomas Jones withdrew, and the Houfe

after a Debate

Refolved,
". That Sir Francis Pemberton, giving Judgment

" to over-rule the Plea to the Jurifdiftion of the
" Court of King's Bench, in the Cafe between
" Jay and Topham, had broken the Privileges

" of the Houfe. And alfo,

Refolved,

" That Sir Thomas Jones, giving Judgment
" to over-rule the Plea to the Jurifdiftion of the

" Court of King's Bench, in the Cafe between
" Jay and Topham, had broken the Privileges of
" the Houfe.

And by Order of the Houfe, both Sir Francis

Pemberton, and Sir Thomas Jones, were taken

into Cuflody for the faid Breach of Privilege,

and lay till there came a Prorogation.

Proceed-
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XLIIL Proceedings before the Houfe of Lords, (from Jan. 7,

1 69 1, to fife 17/A of ¥zh. following,) between the Duke and

Dutchefs of Norfolk, upon the Duke's Bill, Intituled, An A&.

to Diffolve the Marriage, &c. 3 W. ^M.
The 7th of January the faid Bill was lodg'd

in the Houfe of Lords.

The 8 th of January.

THE Dutchefs of Norfolk having received

Intimation, that the Duke of Norfolk was

this Day offering a Bill to the Houfe of Lords,

for diffolving the Marriage between them, and

that the fame was under Debate before their Lord

fhips ; She was advifed to prefent the following

Peticion.

To the Right Honourable the Lords Spiritual and

Temporal in Parliament affembled.

The humble Petition cf Mary Dutchefs of Norfolk*

Sheweth,

THAT your Petitioner being informed,

that the Duke of Norfolk is at this Time

offering a Bill to your Lordfhips, for diffolving

the Marriage between him and your Petitioner,

Your Petitioner humbly prays fhe may be

heard by your Lordfhips, before fuch Bill

be received.

And your Petitioner will ever pray, &V.

M. Norfolk.

Upon which Petition, their Lordfhips were

pleafed to make the following Order, viz.

Die Veneris 8 Januarii, 1631*

A Bill having been offered to this Houfe, on
the Behalf of the Duke of Norfolk, to diffolve the

Marriage between the faid Duke and his Dutch-
efs y It was ordered by the Lords Spiritual and
Temporal in Parliament affembled, that Her
Grace fhall have Notice thereof, and may be

heard by her Counfel, at the Bar of this Houfe,
on Tuefday next at twelve of the Clock, what
fhe hath to object againft the receiving the faid

Bill : At which Time the faid Duke may alfo be

heard by his Counfel, for the faid Bill, if he fhall

think fit.

Matth. Johnfon, Cler' Parliamentor'.

Die Martis 12 Januarii, i6gx.

After hearing Counfel this Day, at the Bar,

what they could object for her Grace the Dutch-
efs of Norfolk, againft the receiving of a Bill of-

fered by his Grace the Duke of Norfolk, to dif-

folve the Marriage between him and his Dutchefs :

As alfo the Counfel of his Grace the Duke of
Norfolk for receiving the faid Bill. And after

Confederation of what was offered by Counfel,
on either Side, and a long Debate thereupon :

This Queftion was put,

Whether the Duke of Norfolk'* Bill Jhculd
be received ? It was refolved in the Affir-

mative.

Which Bill is as followeth.

An Acl to diffolve the Marriage of Henry Duke of

Norfolk, Earl Marfhal of England, with the

Lady Mary Mordant, and to enable the faid

Duke to marry again.

FOrafmuch as Henry Duke of Norfolk, and

Earl Marfhal of England, having been mar-

ried to the Lady Mary Mordant, hath made full

Proof that his faid Wife is guilty of, and hath,

committed Adultery on her Part : And foraf-

much as the faid Henry Duke of Norfolk hath no

Iffue, nor can have any probable Expectation

of Pofterity to fucceed him in his Honours,

Dignities and Eftate, unlefs the faid Marriage

be declared void, by Authority of Parliament,

and the faid Duke be enabled to marry any other

Woman. The King and Queen's Moft Excel-

lent Majefties, upon the humble Petition of the

faid Henry Duke of Norfolk, having taken the

Premifes into their Royal Confideration, for di-

vers weighty Reafons, are pleafed that it be

Enacted, And be it Enacted, by the King and

Queen's Moft Excellent Majefties, and by and

with, the Advice and Confent of the Lords

Spiritual and Temporal, and Commons, in this

prefent Parliament affembled, and by the Autho-

rity of the fame, That the faid Marriage between

the faicf Henry Duke of Norfolk, and the faid

Lady Mary his Wife, fhall from henceforth be

null and void •, and is by Authority of this pre-

fent Parliament Declared, Adjudged, and Enact-

ed to be null, and void, to all Intents, Con-

ftructions, and Purpofes whatfoever. And that

it fhall and may be lawful to, and for the faid

Henry Duke of Norfolk, at any time, or times,

hereafter, to contract Matrimony, and to marry

(as well in the Life-time of the faid Lady Mary,

as if fhe were naturally dead,) with any other

Woman, or Women, with whom he might law-

fully marry, in Cafe the faid Lady Mary was

not living : And that fuch Matrimony, when had

and celebrated, fhall be a good, juft, and lawful

Marriage, and fo fhall be adjudged, deemed and

taken, to all Intents, Conftructions and Purpofes.

And that all and every Children, and Child born

in fuch Matrimony, fhall be deemed, adjudged

and taken, to be born in lawful Wedlock, and

to be Legitimate and Inheritable, and fhall inhe-

rit the faid Dukedom of Norfolk, Office of Eari

Marfhal of England, and all other Earldoms
Dignities, Baronies, Honours, and Titles of Ho-
nour, Lands, Tenements, and other Heredita-

ments, from, and by, their Fathers, Mothers,

and other Anceftors, in like Manner and Form,

as any other Child, or Children, born in lawful

Matrimony, fhall or may inherit, or be inherita-

ble, according to the Courfe of Inheritances ufed

in this Realm : And to have and enjoy all Pri-

vileges, Preheminences, Benefits, Advantages,

Claims and Demands, as any other Child, or

Children, born in lawful Wedlock, may have,

or claim, by the Laws or Cuftoms of this King-
dom.
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dom. And be it further Ena&ed, That the faid

Henry Duke of Norfolk, fhall be intituled to be

Tenant, by Courtefy, of the Lands and Inhe-

ritance of fuch Wife, whom he fhall hereafter

marry : And fuch Wife as he fhall fo marry,

fhall be intituled to a Dower of the Lands and
Tenements of the faid Henry Duke of Norfolk,

and of fuch Eftate whereof fhe fhall be Dowable,

as any other Hufband, or Wife, may, or might
claim, have, or enjoy : And the Child, or Chil-

dren, born in fuch Marriage, fhall, and may,

derive and make Title* by Defcent, or otherwife,

to, and from any their Anceflors, as any other

Child, or Children may do, any Law* Statute,

Reftraint, Prohibition, Ordinance, Canon, Con-
ftirution, Prefcription or Cuftom, had, made, ex-

crcifed, or ufed to the contrary of the Premiffes,

or any of them, in any wife notwithstanding.

And be it further Enacled, by the Authority

aforefaid, That the faid Lady Mary fhall be, and

is hereby barred and excluded of, and from all

Dower and Thirds, and of, and from, all Right

and Title of Dower, and Thirds, unto, or out

of any the Honours, Manors, Lands, or Here-

ditaments of the faid Duke. And that all Con-
veyances, Jointures, Settlements, Limitations

and Creations of Ufes and Trufts, of, into, or

out of, any Honours, Manors, Lands or Here-

ditaments, at any time heretofore made by the

faid Duke, or any of his Anceftors, or Truftees,

unto, or upon, or for the Ufe or Benefit of the

faid Lady Mary, or any the Iffue of her Body,
or for raifing, difcharging, or counter-fecuring

any the Manors, Lands, or Hereditaments of

the faid Lady Mary, or any of her Anceftors,

fhall be from henceforth utterly void, and of none
Effect : And all and every the faid Honours,
Manors, Lands, or Hereditaments of the faid

Duke, or any of his Anceftors, or Truftees, fhall

from henceforth remain, and be to, and for, the

Ufe and Benefit of the faid Duke, and fuch other

Perfon, or Perfons, and for fuch Eftates and In-

terefts, and in fuch Manner and Form, as if the

faid Lady Mary was now naturally dead, with-

out any Iffue of her Body. And alfo, That all

Limitations and Creations, of any Ufe, Eftate,

Power, or Truft, made by any of the Anceftors

of the faid Lady Mary, unto, or for the Ufe or

Benefit of the faid Duke, his Heirs or Affigns,

out of any the Manors, Lands, or Heredita-

ments, of any of the Anceftors of the faid Lady
Mary, fhall be from henceforth void, and of

none Effect.

REASONS offer'd to the Lords in Parliament,

for receiving the before mentioned Bill of Divorce,

on the Behalf of his Grace the Duke of Norfolk.

THE not having a Sentence for a Separation

from the Eccle/iajlical Court, is thought to

be no Objection againfl the receiving or faffing the

Duke of Norfolk'.? Billy for thefe Reafons, viz.

I. The Houfe proceeds, in this Cafe, in their

Legiflative, and in their judicial Capacity, and

in their Legiflative, all Things muft proceed

Originally, by Bill.

II. That a Sentence in the Ecclefiaitical Court,

can give the Duke no Relief, as to what he feeks

by his Bill, viz. To diffolve his Marriage, and

enable him to marry again ; but that Relief muft
fpring originally from the Parliament, without

Relation to the Ecclefiaflical Court.

III. That in Cafe there was fuch a Sentence, yet
it would afford no Affiftance in this Cafe : For the
Parliament, in Cafes of this Nature, do not rely
upon any fuch Sentence, for a fatisfaclory Proof
of the Faft ; but hear Witneffes viva voce, and
thereupon proceed.

IV. That there are Witneffes now living, to prove
the Fad, which may be examined viva voce-,

whereas, if they die during the tedious Proceed-
ing in any inferiour Court, then there can be no
other Proof, but Depofitions taken in Writing.

V. That Mrs. Wharton's Cafe was receiv'd
Originally in Parliament.

13 Januarii, i6gi.
The Duke of Norfolk's Bill aforefaid, having

been Yefterday received and read ; the Dutchefs
of Norfolk prefented the following Petition to
their Lordfhips this Day.

To the Right Honourable the Lords Spiritual and
Temporal in Parliament affembled.

The humble Petition of Mary Dutchefs of Norfolk.

Sheweth,

THAT your Petitioner being married to
the Duke of Norfolk fourteen Years and

upwards, never had, or received from her Huf-
band, any Intimation of a Mifdemeanor, on her
Part, againft him ; which, joined to her Inno-
cency of the Crime mentioned in the Bill, makes
this Proceeding before your Lordfhips very fur-

prizing to her : Her Perfon, Eftate, and Honour,
which is more dear to her than her Life, being
now brought in Queftion.

Your Petitioner humbly prays fhe may have
a Copy of the particular Charge againft
her, with the Names of the Witneffes,
and reafonable Time allowed her to an-
fwer the fame, before any farther Proceed-
ings upon the Bill.

Mary Norfolk,

Upon which Petition, the following Order
was made.

Die Mercurii 13 Januarii, i6gi.
Upon reading the Petition of Mary Dutchefs

of Norfolk, It is Ordered by the Lords Spiritual
and Temporal in Parliament affembled, That
Sir Richard Reynes, Sir Charles Hedges, and
Dr. Oxenden, do attend this Houfe to Morrow at
ten of the Clock in the Forenoon,

Matth. Johnfon, Cler' Parliamentor',

14 Januarii, 1691. After having heard the
Civil Lawyers, the following Order was made.

Die Jovis 14 Januarii, 1691.
After hearing this Day the Civil Lawyers, pur-

fuant to the Order Yefterday, upon reading the
Dutchefs of Norfolk's Petition, It rs Ordered by
the Lords Spiritual and Temporal in Parliament
affembled, That his Grace the Duke of Norfolk
fhall bring in the Charge againft his Dutchefs, and
particularly to the Perfon, Time and Place, by
Saturday next, at 12 of the Clock.

Matth. Johnfon, Cler' Parliamentor*.

16 Janu^
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a Divorce*

i6 Januarii, i6gj.

This Day the Duke of Norfolk brought in the

Following Charge againll his Dutchefs'.

The Charge which Henry Duke of Norfolk, Earl
' Marfnnl of England, doth exhibit againfi his

Wife Mary Dutchefs of Norfolk, before the

Lords Spiritual and Temporal in Parliament af-

fembled, purfuant to their Lord/hip Order of the

14-th of January, 1691, is for the Crime of Adul-

tery.

TH E Perfon charg'd to commit the faid

Crime with the faid Dutchefs, is John Ger-

mainc, of the Parifh of St. Margaret's, in the Li-

berty of Weflminfter

.

The Times when the faid Crime was commit-

ted, were between the Months of June and De-

cember, 1685,- and feveral Times fince.

The Places where the faid Crime was commit-

ted, are at Whitehall, Windfor, and within the

Parifhes of St. Margaret's Weflminfter, St. Mar-

tin's in the Fields, St. James's, St. Ann's within

the Liberty of Weflminfter : And in the Parifh of

Lambeth, in the County of Surrey.

Norfolk, and Marfhal.

Upon which the following Order was made.

Die Sabbati, 1 6 Januarii, 1 69 1

.

.Upon reading, this Day, the Charge, which

Henry Duke of Norfolk, Earl Marfhal of Eng-

land, hath exhibited againfi his Wife, Mary
Dutchefs of Norfolk, for the Crime of Adultery :

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That her Grace

the Dutchefs of Norfolk do attend this Houfe on

Monday next, or fome Perfon on her Behalf, then

to receive a Copy of the Charge againfi her.

Mattb. Johnfon, Cler' Parliamentor'.-

19 Januarii, i6gi.

The Anfwer of Mary Dutchefs of Norfolk, to the

Charge exhibited againfi her by the Duke of Nor-
folk, before the Lords Spiritual and Temporal in

Parliament affembled.

THIS Refpondent is advifed, that the

Charge exhibited by the Duke of Norfolk

into this Honourable Houfe againfi her, as to

Time, and Place, is too general, and is not pur-

fuant, nor doth anfwer the End of your Lord-
fhips Order, of the 14th Inftanr, made upon
the humble Petition of this Refpondent. Where-
fore fhe doth humbly hope, and pray, your Lord-
fhips will not oblige her to make any further An-
fwer, 'till the Duke fhall bring in a particular and
certain Charge, as to Time and Place, againfi her.

And this Refpondent doth the rather humbly
infifl, That your Lordfhips would pleafe to re-

quire the Duke to be particular, and certain in

thefe material Circumflances of his Charge againfi

her -, for that it appears, by his own fhewing
therein, that the fuppofed Crimes objecledto her,

and alledged to be committed, were above fix

Years before the Bill was offered to this Honour-
able Houfe : During mofl of which Time, at the
Advice, and by the Approbation of the Duke,
was, and continued beyond the Seas, to eafe him
in his Charge and Parti he frequently declaring,
that when he Ihould be more eafy in his Fortune,
they fhould live together;

M. Norfolk.
Vol. VIII.

Upon which Anfwer the following Order was
made. And the Duke's Second Charge delivered

in the fame Day.

Die Martis, 19 Januarii, 1691.

h is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That her Grace
the Dutchefs of Norfolk fhall have a Copy of the

Duke's Charge delivered this Day againfi her

:

And that fhe, or Sir Thomas Pinfold, do attend

this Houfe, to Morrow at 1 1 of the Clock in the

Forenoon, to anfwer to the faid Charge.

Mattb. Johnfon, Cler' Parliamentor*.

Which Copy is as followeth.

The Charge which Henry Duke of Norfolk, Earl
Marfhal of England, doth exhibit againfi his

Wife Mary Dutchefs of Norfolk, before the

Lords Spiritual and Temporal in Parliament af-

fembled, purfuant to their Lordfhips Order of the

i\th of January, 1691, is for the Crime of
Adultery.

THE Perfon charged to commit the faid

Crime with the faid Dutchefs, is one John
Germaine, of the Parifh of St. Margaret's Wefl-
minfter.

The Times and Places when the faid Crime
was committed, were at Whitehall, in the Months
of June, July, Auguft, fome, or one of them,
in the Year 1685. At Windfor, in the Months of.

July, Auguft, or September, fome, or one of
them, in the faid Year 1685. In the Parifh of
St Margaret's Weftminfter, March, April, May,
June, fome, or one of them, in the Year of our
Lord 1690. And in the faid Parifh of St. Mar-
garet's Weftminfter, in the Months of July or

Auguft, 1690. In the Parifh of Lambeth, in the
County of Surrey, in the Months of May, June,

July, Auguft, fome, or one of them, in the Year 9
1691.

Norfolk, and Marfhal.

Served by Thomas Bowen,

19 Jan. before Six of the

Clock.

Upon which, the next Day, viz. the 20th of
January, 1691, the Dutchefs of Norfolk prefent-

ed the following Petition.

To the Right Honourable the Lords Spiritual and
Temporal in Parliament affembled.

The humble Petition of Mary Dutchefs of Norfolk.

THAT your Petitioner was ferved with an

Order of this Flonourable Houfe, late lafl

Night, to attend your Lordfhips this Day, by
Eleven of the Clock, either in Perfon, or by Sir

Thomas Pinfold, to anfwer to a new Charge
brought in againfi her, by her Hufband the

Duke of Norfolk.

Your Petitioner is advifed, That, for her jufl

Defence, it is neceffary to alledge in her Anlwer
feveral fpecial Matters relating both to the Duke
and herfelf.

That in this fhort Time appointed by your

Lordfhips, your Petitioner finds it impoffible to

D mflrucT:
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inftrudt Counfel, to prepare fuch an Anfwer as

the is advifed is neceilary to put in.

Wherefore your Petitioner humbly prays your
Lordfhips, !he may have convenient Time
tcput in her Anfwer to the faid Charge.

And your Petitioner will ever pray, &c.

M. Norfolk.

Upon which the following Order was made.

Die Mercurii 20 Januarii, 1691.

Upon reading the Petition of Mary Dutchefs

of Norfolk, praying that fhe may have convenient

Time for anfwering to the Charge put in againft

her, by his Grace the Duke of Norfolk, Yefter-

day : It is Ordered by the Lords Spiritual and
Temporal in Parliament affembled, That her

Grace the Dutchefs of Norfolk fhall peremptorily

anfwer, by herfelf, or Proctor, to the faid

Charge, to Morrow at Eleven of the Clock in

the Forenoon.

Matth. Johnfon, Cler' Parliamentor'.

Accordingly, January the 21ft, the Dutchefs

of Norfolk delivered in the following Anfwer.

I
Mary Dutchefs of Norfolk, under Proteftation,

That the pretended Charge of Adultery given

againft me, in the Honourable Houfe of Peers,

was, and is, general, infufficient, and fuch as, I

humbly conceive, I am not bound by Law to

give Anfwer unto. Yet knowing my own Inno-

cency, and that 1 am not guilty of the pretended

Crime, this Proteftation being facred to me, I

fhall, and do, under the Matters and Qualifica-

tions hereafter mentioned, anfwer, and fay, here-

by affirming, That having been married to his

Grace. the Duke of Norfolk, for near 15 Years,

he never did (nil this pretended Charge given

againft me) in the leaft pretend, or intimate, un-
to me, that I had ever injured his Bed ; but did

always treat me with great Kindnefs and Refpect.

And about the Year 1685, at his Requeft and
Deure, I did go with him from London to France,

and there continued with him for fome Time

;

where his Grace, being under an Indifpofition,

and continuing fo for fome Time, he (hewed fuch

Affection to me, and put fo great Truft and Con-
fidence in me, that all fuch Things that were ad-

minifter'd to him, in Order to his Recovery, he

did not, nor would receive any of them but what
came from my Hands ; and I did with great

Care attend him : And being recovered, he told

me his Occafions required him to go for England,

but he would return to me in France within fome

fhort Time, and bring me home to England; and

at his parting with me, he mewed great Affecti-

on to me, and in great Paffion of Love, with

Tears in his Eyes, faid, he had Ten Thoufand
Pardons to afk me, defiring my Patience, and

that I fhould return into England to him in fome

fhort Time. And after his Grace's Return into

England, he having Notice from me, that my
Lodgings was inconvenient, and defiring his

Leave to change the fame, he wrote me Word
very affectionately, that God forbid he fhould

coriftrain me to any Inconveniency, and left me to

my Liberty therein. And before his parting

with me, in France, as a Teftimony of his Love
and Affection to me, he ordered 400/. yearly to

be paid unto me, out of his own Eftate, by

Quarterly Payments, over and above the feparate

Maintenance iectled upon me by my Father, up-

on my Marriage with him. And that after his

Arrival in England^ he made feveral Vifits to my
Mother* the Countefs of Peterborough ; and with

great Obfervance and Refpect, afk'd her Bieffing,

and told her, he had left me well, and fate, in

France; and faid, that his own Debts were pref-

fing upon him ; but if her Daughter (meaning
myfeli) would confent that the Manor of Dray-
ton, and other Places, fhould be fettled upon
him and his Heirs, he fhould thereby be made
a happy Man. And I coming into England,

his Grace having put off Houfe-keeping, and
dwelling in the Countefs of Peterborough's

Lodgings in St. James's, for about Two Years ;

and I fuing him for Alimony (the faid 400 /. a

Year not being paid unto me) he did not, during
that Suit, object any Crime againft me, which
had been proper for him to have done, to avoid

Alimony, if I had been guilty. And I, the faid

Mary Dutchefs of Norfolk, being at Drayton in

Northampton/hire, his Grace did write very affec-

tionately to me. And that Difturbances happen-
ing in thofe Parts, in November 1688, I leh Dray-
ton; and, with the Confent of the Duke, went
beyond Seas, and there continued 'till fent for by
my Father and Mother, and then returned,

which was in or about Oclober 1691, with the

Duke's Confent. And then Applications being

made to me by the Duke my Hufband, to join

with him in the Sale of Caftle-Rifmg, and other

Eftates : But I being advifed this muft be injuri-

ous to me, could not join therein, which I hum-
bly apprehend to be the true Caufe and Occafion

of this Proceeding againft my Honour, on the

Duke my Hufband's Part.

And I the faid Mary Dutchefs of Norfolk, ad-

hering to my Proteftation of my Innocency, and
denying that I am guilty of the pretended Crime
charged againft me, and being unwilling to im-
peach my Hufband of any Crime whatfoever ; yet

being advifed, That, by the Laws of the Land,
a Hufband fuing a Divorce for the Adultery of
his Wife, he ought not to obtain any Sentence of
Divorce, if he be proved guilty of the fame.

Wherefore this Refpondent doth aver, and is

ready to prove, that the Duke her Hufband was,

and is guilty of Adultery, and hath continued in

the Courfe of Adultery for thefe ten Years laft

paft, and doth fo continue.

My Lords,

It is my Misfortune to be thus accufed. I had
rather ftand charg'd for High Treafon before your
Lordfhips, than with this ignominious Crime. In

the Charge for High Treafon, the Manner of
Trials, and the Ways of Proceedings are known ,

fo'is the Punifhment in this Cafe againft me.

Your Lordfhips are now creating new Ways
of Proceeding againft me, and a new Law to pu-

nifh me ; and this for a Crime fuppofed, and

alledged to be committed {even Years paft, in

another Reign, after publick Indemnities in the

Seffions of Parliaments, many Sittings of Par-

liaments, and Diffolutions of others, without

mentioning this Crime againft me. My Counfel

are to feek how to advife my Defence in the Pro-

ceeding, being altogether ftrange, and without:

Precedent, or Example.
I find my Profecution now to be very violent,

and my Proceeding to be very fwift upon me,

having hid but one Night to prepare my Anfwer

to this General Charge. I do in this Place pub-

lickly declare, I am innocent of what is objected

to me, and am not guilty of defiling my Huf-
band's
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band's Bed : I am not guilty of the Crime charg'd

againft me. I hope (being thus accufed) I may,

without Vanity and Vain-Glory, fay, what is

well known, That I am not only the Duke of

Norfolk's Wife, but alfo born and defcended from

Parents and Anceftors of the ancient Nobility ;

That your Lordfhips Anceftors, and my Anceft-

ors, who fat in this Houfe, knew no fuch Pro-

ceeding : It is with Regret that I bring this An-
fwer for myfelf, and againft my Hufband, but it

being my Defence, I hope you will excufe me.
And if your Lordfhips fhall, in your great

Wifdom, proceed farther in this Matter, I hope,

and do moft heartily pray, that I may hereafter

have convenient Time to make my Proofs, and
full Defence ; and then I doubt not of your Lord-
fhips Juftice to me, as well as forHgkjLHufband,

whoiits and Votes with your Lordimps.

M. Norfolk.

Upon the delivering the faid Anfwer, the next

Day the following Order was made.

Die Veneris 22 Januarii, 1 69 1

.

It is Ordered by the Lords Spiritual and Tem-
poral "in Parliament affembled, That his Grace
the Duke of Norfolk fhall produce his Witneffes,

to Morrow at Ten of the Clock in the Forenoon,
to be fworn. And that her Grace the Dutchefs
of Norfolk do attend this Houfe, by herfelf, or
Proctor, at the fame Time ; and may have Or-
ders for Witneffes if (he pleafes.

Matth. Johnfon, Cler' Parliamentor'.

Accordingly, January 23, 169 1, the Duke's
Witneffes were produced ; and whofe Names are
as followeth.

Margaret Ettwood
Ann Burton

Rowland Owen
'Thomas Hudfon

Simon Varelft

Peter Scriber

John Reynolds

Thomas Lloyd

John Hall

Mary Hall

Richard Owen
William Miles

Andrew Anderfon

Thomas Fofter

Margaret Fofter

Jane Wadfworth
Mary Boyle

Rice Jones

Ann Jones

John Ho/kins

William Baity

John Wood
Henry Dagley

John Colvin.

After thefe feveral Witneffes were produced,
on Behalf of the Duke of Norfolk, and had given
in their feveral Places of Abode, 13c. the follow-
ing Oath was adminiftred to them.

YOU fhall true Anfwer make to all fuch Que-
Jlions as fhall be afl<ed you by this Honourable

Houfe, in relation to the Charge of Adultery, brought
in by the Duke of Norfolk, againft the Dutchefs of
Norfolk, with John Germaine ; you Jhall declare

your whole Knowledge of this Matter, andfhallfpeak
the Truth, the whole Truth, and nothing hut the

Truth, as well upon the Matter you fhall be examined
on Behalf of his Grace the Duke of Norfolk, as
upon fuch Interrogatories as fhall be exhibited on Be-
half of the Dutchefs of Norfolk, without Favour
or Affeclion to either Party.

So help you God, and by the Contents of
this Book.

After the Oath adminifter'd, as aforefaid, the
following Order was made.

Die Sabbati 2 3 Januarii, 1 69 r

.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That the Dutch-
efs of Norfolk's Proctor fhall have a Copy of what
was taken upon fwearing the Duke of Norfolk's,

Witneffes at the Bar ; and that the Duke's Wit-
neffes fhall give in their Evidence at the Bar, on
Tuefday next at Ten of the Clock in the Fore-

noon ; and that the Dutchefs of Norfolk, by her-

felf, Prodlor and Counfel, fhall attend, together

with the Duke's Proctor and Counfel, at the fame
Time.

Matth. Johnfon, Cler' Parliamentor'.

After Examination of Witneffes, on Behalf of

the Duke, the following Order was made.

Die Martis 2 6 Januarii, 1 69 r

.

After hearing this Day, the Witneffes on the

Behalf of his Grace the Duke of Norfolk ; It i9

Ordered by the Lords Spiritual and Temporal
in Parliament affembled, that Friday next, at

Ten of the Clock in the Forenoon, fhall be, and
is hereby appointed, for her Grace the Dutchefs

of Norfolk to make her Defence, by her Prodlor

or Counfel ; and that his Grace the Duke of

Norfolk's Counfel and Prodlor be then prefent,

and the Witneffes who this Day delivered their

Evidence, or Oaths, on his Grace's Behalf : And
that the Dutchefs may have an Order for fuch

Witneffes, as fhe fhall think fit to make ufe of,

on her Grace's Behalf.

Matth. Johnfon, Cler' Parliamentor'.

Upon which Order, the Dutchefs was advifed

to prefent the following Petition.

To the Right Honourable the Lords Spiritual and
Temporal in Parliament affembled.

The humble Petition of Mary Dutchefs of Norfolk,

Sheweth,

THAT fince the Examination of Witnef-
fes before your Lordfhips againft your Pe-

titioner, upon Tuefday laft, the utmoft Endea-
vour and Diligence hath been ufed, to prepare
for her Defence againft the Time appointed by
your Lordfhips.

That your Petitioner is very much concerned,
that, for the neceffary Defence of herfelf, fhe
fhould be forced to lie under the Charge fworn
againft her, one Moment beyond the Time given
her by your Lordfhips.

But, upon a Confultation with her Counfel
and Sollicitor laft Night, fhe is advifed, that it

is abfolutely neceffary for her to addrefs to your
Lordfhips for Time, 'till Monday next, to bring
in her Defence, fome of her moft material Wit-
neffes being remote from London -, and though fhe

has fent for them, and ufed all Means poffible to

get them ready by the Time appointed, fhe can-

not be able to have them here before Monday next.

Wherefore your Petitioner humbly prays your
Lordfhips, (it being a Cafe of the higheft

Concern and utmoft Importance to your
Petitioner) to give her Time, 'till Monday
next, to bring in her Defence.

And your Petitioner fhall ever pray, &c,

M. Norfolk.

Upon which Petition the following Order was
made.

m
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Die Veneris, 29 Januarii, 1691,

Whereas this Day was appointed for her Grace
the Dutchefs of Norfolk to make her Defence -,

upon reading the Petition of her Grace the Dutch-
efs of Norfolk, praying, (it being a Cafe of the

higheft Concern, and utmoft Importance to her)

to give her Time, 'till Monday next, to bring in

her Defence •, after hearing her Counfel at the

Bar, and upon Oath made that fome of the

Dutchefs's material Witneffes are out of Town,
It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That her Grace

the Dutchefs of Norfolk hath hereby Time given

her for making her Defence, until Monday the

Firft Day of February next* at Eleven of the

Clock in the Forenoon.

Matth. Johnfon, Cler' Parliamentor'.

Accordingly the Dutchefs of Norfolk began

her Defence ; and the following Order was made,

Die Luna, 1 Februarii, 1691.

It is Ordered by the Lords Spiritual and Tem-
poral, in Parliament affembled, That on Wed-

nefday next, at Eleven of the Clock in the Fore-

noon, the Houfe fhall proceed in hearing the

Dutchefs of Norfolk's Evidence ; and that all the

Witneffes that have been fworn on either Side,

do then attend the Houfe.

Matth. Johnfon, Cler' Parliamentor'.

Which they did, and the following Order was
made.

Die Mercurii, 3 Februarii, 1691.

After having this Day heard feveral WitnefTea

on Behalf of her Grace the Dutchefs of Norfolk,

as alfo for his Grace the Duke of Norfolk, It is

Ordered by the Lords Spiritual and Tempo-
ral, in Parliament affembled, that her Grace the

Dutchefs of Norfolk's Counfel mall proceed in her

Grace's Defence on Saturday next at Twelve of

the Clock.

Matth. Johnfon, Cler' Parliamentor*.

They proceeded accordingly, and the follow-

ing- Order was made.

Die Sabbati, 6 Februarii, 1 69 1

.

After having this Day heard feveral Witneffes

on the Behalf of the Dutchefs of Norfolk, It is

Ordered by the Lords Spiritual and Temporal

in Parliament affembled, that the Counfel for his

Grace the Duke of Norfolk fhall proceed to exa-

mine Witneffes, on luefday next at Twelve of

the Clock.

Matth. Johnfon, Cler' Parliamentor'.

Which accordingly they did, and the follow-

ing Order was made.

Die Martis, 9 Februarii, i6gi.

After hearing fome Witneffes this Day, on

the Behalf of his Grace the Duke of Norfolk, It

is Ordered by the Lords Spiritual and Temporal,

in Parliament affembled, That the Counfel for

.his Grace the Duke of Norfolk, as alfo the Coun-

fel for her Grace the Dutchefs of Norfolk, fhall

be heard on Thurfday next, at Twelve of the

Clock, :o fum up the Evidence on either Side ;

and that Mrs. Sawbridge, and Mrs. Stourton, do

tJbSn attend to be heard.

Matih. Johnfon, Cler' Parliamentor'.

The Counfel attended accordingly, but not
heard $ and their Lordfhips were pleafed to make
the following Order.

Die Jovis, 1 i Februarii, 1691.
It is Ordered by the Lords Spiritual and Tem-

poral, in Parliament affembled, That the Coun-
fel for his Grace the Duke of Norfolk, as alfo the
Counfel for her Grace the Dutchefs of Norfolk,
fhall be heard to Morrow at One of the Clock in
the Afternoon, to fum up the Evidence on either
Side ; and that Mrs. Sawbridge, and Mrs. Stour-
ton, do then attend to be heard.

Matth Johnfon, Cler' Parliamentor*,

After Evidence fummed up, this following Or-
der was made.

Die Veneris, 12 Februarii, i6gi.
After hearing this Day the Counfel, and a Ci-

vilian, for his Grace the Duke of Norfolk ; and
alfo Counfel, and a Civil Lawyer, for her Grace
the Dutchefs of Norfolk,- who fummed up the
Evidence for their Graces feverally, It is Ordered
by the Lords Spiritual and Temporal, in Parlia-
ment affembled, That on Tuefday next, at Twelve
of the Clock, this Houfe fhall proceed in the
Debate of this Bufinefs ; and that then no other
Bufinefs whatfoever fhall intervene : And that all

the Lords in and about the Town fhall be fum-
moned then to attend ; and that the Officers that
fummon them, give the Houfe an Account of
what Lords they fummon.

Matth. Johnfon, Cler' Parliamentor*.

The Matter was accordingly enter'd upon ; and,
after fome previous Debates by their Lordfhips,
they were pleafed to adjourn 'till the next Day,
when they proceeded, viz.

Die Mercurii, 17 Februarii, i6gi.
The Depofitions taken at feveral Times before,

on the Behalf of his Grace the Duke of Norfolk,
as alfo thofe taken on the Behalf of her Grace the
Dutchefs of Norfolk, were read at the Table, by
the Clerk, and are as followeth, viz.

The Proceedings of the LORDS upon the

Evidence.

Rowland Owen examined on the Behalf of the Duke
of Norfolk, againfi the Dutchefs of Norfolk.

Owland Owen faith, That Mr. Reyner, about
Six Years fince, being the Duke of Norfolk's

Butler, order'd him to carry the Things out ; the

Lodgings being open, he faw Mr. Germaine in Bed
with the Dutchefs of Norfolk, the Dutchefs leap'd

out of the Bed, and put on a Morning Gown,
and Germaine hid himfelf in Bed ; this was between
Five and Six o'Clock in the Evening, about a

Fortnight before Bartholomew Day ; he did not
tell the Duke : Pie is fure it was Germaine ; he faw
him often, twice or thrice a Day ; the outward
Door of the Lodgings was fhut, but he open'd it

with a Key he had.

Rowland Owen examined a fecond Time, faith,

he never had the Key of the Lodgings but once,

that Mr. Reyner gave him the Key, when he went
(as he told him) to the Blue Polls in the Hay-
Market, to befpeak the Dutchefs's Supper , he

faith he faw not Frances Knight then in the Lodg-
ings, nor any other Woman but the Dutchefs of

Norfolk ,
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Norfolk 5 he faith he hath feeh Reyner often open III of him ; he believes he is
1

a Man of a better

the' outward Door of the Lodgings, when he

hath been by, without calling Frances Knight

:

Pie faith that he himfelf opened the firft Door

with the Key, the fecond Door was not clofe fhut,

and the third Door was open : Ke faith, two of

Principle than to take a falfe Oath:

Thomas Cooke faith, That he hath known Row-
land Owen five Years, and knows not but that he
is an honeft Man, and faith that he maintains his

Family by his Labour ; he is his Neighbour, and

the Doors are ftraight.. forward, and the third never heard him taxed with any Mifdemeanor,

turns a little on the right hand •, he faith he was

gone in at the third Door when the Dutchefs leap'd

out of Bed.

Witneffes -produced, to the Credit of Rowland Owen.

EDward Sihcfter faith, He hath known Row-
land Owen three or four Years, and he hath

trufted him in Bufinefs, and he hath ever been

Witneffes fworh on Behalf of the Dutchefs, for in-

validating the Tefliinony of Rowland Owen, viz.

F Ranees Knight faith, She knows Rowland Owen,
as he was a Fellow-Servant in the Duke of

Norfolk's Houfe ; Hie hath known him a Year,

he was running Porter, to carry up Coals and
Wood ; he was not trufted with any Keys ; fhe

very faithful ; he hath trufted him in Stores to was trufted with the Keys to the Lodgings, and

the King, and he might have embezzled, but fhe always kept the Key to the outward Door to

ever found him honeft ; and he hath had three the Lodgings, and there was no other Key ; and

or four Thoufand Pounds worth of Goods that fhe never deliver'd it to any Body, but fometimes

he might have embezzled, and hath had Oppor- left it with the Lady Peterborough's Houfe-keeper;

tunities of doing ill Things, but he never did : fhe never let this Owen have that Key, or any

He hath trufted him with every Thing he hath ; other Key to the Lodgings, it was below her

he hath had more than 20/. embezzled by others, to do it; he never went into the Inner Rooms,
but he never embezzled a Halfpenny : He knows no farther than the Steps to the outward Room j

riot well who recommended him to him •, he hath he is a pitiful beggarly Fellow ; he laid the Stew-

ard's Cloth, and had no other Livelihood •, fhe

lived with my Lady fix Years and upwards, and

all the while had the Key to the outward Door :

She faith you mult firft come into the Room cal-

led the Footmens Waiting-Room, then into the

an hundred Men now, and he knows not that

three of them were recommended : He hath truft-

ed him with Goods an hundred and an hundred

Times, that he might have embezzled ; and

others that he hath fo trufted have cozen'd him,

and he hath loft 20/. in a Month's Time by them ; Dining-Room, then into the Bed-Chamber ; the

he Works at our Work, and that better than Doors are fideways : She made the Dutchefs's

Twenty that he hath had, and he is no Porter : Bed conftantly ; fhe lock'd the Door, and kept

He faith he knows not Mr. Negus, nor was not the Key in her Pocket; fhe had the Key of the

acquainted with him 'till Yefterday. Rooms 'till the Countefs of Weftmorland had the

John Jones faith, he hath known Rowland Lodgings, which was not 'till the Duke and
Owen above three Years, and that he is a very

honeft Man, and that he ever found him faithful

;

that he lodged in his Houfe, and that he might
have done him Injuries if he would, and he hath

Dutchefs left them, which was ten or twelve Days
before Bartholomew-tide, fix Years ago.

Henry Reyner faith, That he knew Rowland

Owen, Street-Porter; he faith that he (this Wit-
been employ'd elfewhere, and he never heard any nefs) could never get into the Lodgings, but

The following Obfervaticns were publifhed with the

above Proceedings, in 1692 ; by her Grace's

Friends.

Obfervations upon the foregoing Evidence.

WE are in the firft Place to confider, and
compare the Evidence on both Sides.

.

Secondly, To examine the Credit of the Witneffes.

Thirdly, The reafonable Probability of the Mat-
ters Sworn, according to the common Courfe
and Practice of the World.
Owen fwears, That being fent by Henry Reyner,

the Duke's Butler, to carry the Things out, and
the Lodgings being open, he faw Mr. Germaine
and the Dutchefs in Bed ; and to countenance
the Story, he fays, That two of the Doors are

ftraight forward, giving to understand that the
Doors being open, and one againft another, a
Body may fee the Bed out of the firft Room into
the third ; that Reyner gave him the Key of the
outward Door, and upon the unlocking of it, he
made this Difcovery.

Frances Knight encounters this Evidence with
a Depofition, that fhe kept the Key of the out-
ward Door herfelf, and delivered it to no Body,
but now and then to my Lady Peterborough's
Houfe-keeper ; That Owen never went into any
of the inner Rooms, and that the Doors are fide-
ways.

Vol. VIII.

Henry Reyner faith alfo, That he himfelf could

not get into the Lodgings, but by Frances Knight ;

that he never gave Owen the Key, nor ever had
it in his PofTeiTion ; that he never faw O'wen

beyond the Paffage-Room, nay, that Frances

Knight never gave him the Key, but that he ftill

went to her to open the Door, and that he ne-

ver had any Key to the Lodgings ; that when-
ever he fent Owen with Plates, Spoons, and the

like, from the Duke's Houfe to the Lodgings
in Whitehall, he was either there himfelf to re-

ceive them, or direfted Owen to deliver them to

Frances Knight.

Now, if thefe two Witneffes fpeak Truth,

Owen was never in the inner Rooms at all ; he

never had the Key of the outward Door, and the

Doors are not ftraight forward as Owen fwears

they are, which is a Matter of Fa<5t eafily cleared.

As to the Credit of Rowland Owen, Edward
Silvefter, John Jones, and Edward Cooke are pro-

duced in his Favour. The firft fwears, he never

knew him fttal or cozen, as if the Cafe were

Pilfery. The fecond, That Owen might have

done him Wrong, and did not, and thence in-

fers that he would not take a falfe Oath. The
third, that he knows nothing to the contrary of

his being an honeft Man. So that here are thiee

Surmifes for the Reputation of Owen, which are

juft nothing to the Purpofe, x>n the one Hand ;

E and
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when he had the Key from Frances Knight ; he

faith Omen never came into the Lodgings, but

had a Key to a Houfe where the empty Bottles

v.ere, which was without the Lodgings ; and he

himfelf could not get into the Lodgings but by

fraxces Knight ; he never had the Key in his own

PofTemon •, he never faw Owen farther than the

Pafia£;c- Room -, he faith that the Doors are not

oppofite to one another ; he faith Frances Knigbt

never gave him the Key > he always found her

there to open the Doors, or in the Room •, he

never had any Key that would open the Lodg-

ings i
Omen never told him that he caught the

Dutchefs in the Manner as is faid ; he knows not

01 any Livelihood he had, befides laying the

Steward's Cloth : Oicen had Wages from the

Duke, and lodged at the Duke's Houfe in St.

James's ; he lent Bottles, Pewter Plates, Forks

and Spoons, Eread, and Linnen fometimes by

him, trom the Duke's Houfe to the Lodgings in

Whitehall: When he was not there to receive

them himfelf, he gave him Directions to deliver

them to Frances Knight, or gave him the Key of

the Cupboard. Being afk'd whether he hath ever

gone by another Name than Reyner, he defired

to be excufed, and refufed to anfwer ; he refufed

alfo to anfwer whether he had known any Lady
go by the Name of Baieman : Afterwards he

laid, He did know one to do fo. He faith, fhe

went by the Name of the Dutchefs of Norfolk

:

He faith, it was the Dutchefs of Norfolk that

went by the Name of Bateman, and (he went fo he

believes for a Year ; it was at Lambeth,, but he

knows not at whofe Houfe there •, he never faw

Germaine there ; it was a Year, or Half a Year
fince, he knows not certainly ; the Houfe is cal-

led by the Name of Scriber's Houfe, a Dyer ; he

never faw Mr. Germaine at Scriber's with the Lady
Bateman ; he faith, he himfelf went by the Name
of Goodman, when he lived with this Lady Bate-

maw, he faith, that he knows not that Germaine

v \i5 ever at Lambeth, by that Name, or any other :

He faith, he never paid any Rent for the Houfe
at Lambeth, nor knows that Germaine paid any for

it ; but he faith, he was a Servant to the Dutchefs

at Lambeth, but knows not what Office he was in,

but fhe paid him his Wages.
Henry Reyner, examined to what Rowland Owen

faid at his fecond Examination, faith, He never
gave him the Key of the Lodgings, and faith,

he never had the Key of the Lodgings.

Margaret

and two point blank Proofs, upon Oath, againft

him on the other -, and not one Syllable all this

while to difparage the Teftimony of either Knight

or Reyner ; though there are feveral pinching

Paflages in the Evidence, that, if they were

falfe, might be detected by Hundreds of Wit-

neffes. And for an Infiance of Reyner's Ten-

dcrnefs of an Oath, he has own'd fome Things,

upon the Clofe of his Examination, to the feem-

ing Prejudice of the Dutchefs herfelf. This is

meant of their going by borrowed Names ; but

as things ftood at that time with many Perfons

cf Honour, under her Grace's Circumftances, it

was no Scandal to conceal either their Names or

their Abodes. But as to the true Reafon of the

Dutchefs's Retirement, and living in a Manner fo

Incognito : The Earl of Peterborough falling defpe-

rately fick in the Tower, her Grace came over up-

on it, from beyond the Seas, to be within Diftance,

in Cafe the Sicknefs fhould have proved Mortal.

The Dutchefs had at that Time nothing to

live upon but an Exhibition from her Father,

and one Plalf of that was made over too for the

Payment of her Dtbts ; fo that not being in

Condition to appear anfwerable to her Quality,

fhe thought herfelf bound in Honour, Prudence

and Juftice, to retrench her Expences, which

(lie could not better do, than by fuch a Retreat.

It is i!i the next Place to be obferved, how
Owen interreres with himfelf; the Lodgings, he

•i.iys, b'ing open, he faw Mr. Germaine in Bed

with the Dutchefs of Norfolk, the Dutchefs leap'd

out or tae Bed, l£c. This muff, naturally be

traderftood to have been upon the opening of

the firft Door •, and to the end it fhould be ta-

ken fo, he fays, that the two firft Doors were

Uraig..'. forward, and that the third turns a little.

Now if fo, How could he fee the Bed out of

the firft Room into the third ? And then he

forgets himfelf again, in faying that the fecond

Door was not clofe fhut, and the third open •,

fo that he has now doubled the Difficulty : There

was no feeing inro the Bed-Chamber, both be-

caufe the fetond Door was almoft clofe, and be-

lie the third was fidev/avs. It is to be noted

alfo, that the Bed ftands quite out of Sight of
the Bed-Chamber Door, which is fufficient of it-

felf alone to overthrow Owen's- Teftimony. But
upon fecond Thoughts, he takes himfelf trip-

ping, and inftead of mending the Matter, makes
it worfe ; it comes into his Head by this time,

that there was no feeing them in Bed out of the

firft Room, and fo thinks to help it out with a
Flam at the wrong End of his Information, that

indeed he was in at the third Door when the

Dutchefs le?p'd out of her Bed. Now, to take

the Tale his own way, can any Body imagine,

that Owen fhould unlock the outward Door, lay

down his Lumber, pafs thefe two Rooms into

the third, the Dutchefs and Mr. Germaine both
awake too, and all this Noife not give them the

Alarm ?

To come now to the Probability of the Thing,
Reyner gave him the Key, he fays, only for once
it feems, for he never had it either before or
fince. Has not this the Face now of a Contri-
vance, calculated for a particular Turn ? Is it

not highly improbable again, that a pitiful,

drudging Fellow, that earn'd his Bread by do-
ing Porter's Work for the Family, fhould have
the Dutchefs's Bed-Chamber laid open to him ?

And fo for the Morning-Gown, and Germaine'%

hiding himfelf in the Bed, had they no other
Cloaths or Garments lying by them ? That Owen
fhould have the Luck to fee juft this, and no-
thing elfe. But his Leffon was to fwear Nudus
cum Nudd, and Solus cum Sold, to bring the Proof
up to the Straitnefs of the Law, and that was the
Part he had to play. Or, to take the Cafe yet
another way : If Owen had feen them out of the
firft Room, can any Body think he would have
ventur'd after that into the Bed-Chamber ? Or,
if he did not fee them in the firft Room, what
had he to do in the other Room at all ? But over
and above all the reft, for an Amour of this

Quality, to be carried on thus in the Face of the
Sun, the Doors and the Curtains open ; let any
Man afk his own Confcience, if he does not look
upon it as an Impofture, without a Precedent
from the Creation, to this Day.
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Margaret Ell wood examined on the Behalf of the

Duke if Norfolk, againfi the Dutchefs. *

MArgaret Ettwood faith, She had a Company
to fee the Lodgings at Windfor, in the firft

Year of King James's Reign, about three or

four of the Clock in the Afternoon ; a Woman
told her that my Lady was not there, but fhe

opening the Door, faw my Lady upon the Stools

in an ill Pofture, Mr. Germaine's Breeches were

down ; he pull'd them up, and laid his Hand
on his Sword, faying, God damn you for a Whore,

How have you the Impudence to come here? My
Lady bid him kick me down ; he fcattered fome
Concerns, that is, Man's Nature on the Boards ;

flie faw no Nakednefs but her Knee, or a little

above. Another time after* fhe found Germaine's

Handkerchief and Ruffles in my Lady's Bed ;

my Lady's Woman faid there was Germaine's

Name upon them. Another time, fhe faw Mr.
Carnival let Mr. Germaine out of my Lady's Clo-

fet : She faw Germaine's Legs within hers when
fhe came the firft time into the Room, and his

Breeches were about his Heels. The firft time
•was in Bartholomew-Fair time ; Mrs. Knifeton told

her it was Germaine's Linnen.

Witneffes produced to the Credit of Margaret
Ellwood.

GAptain Charles Potts faith, He hath known
Margaret Ellwood fix or feven Years, and

that fhe was Servant to the Duke of Norfolk, and
that fhe behaved herfeJf well and prudently there

;

her Hufband was a Soldier in his Company, and
was, as he hath heard, a Shoemaker.

John Faucet faith, he knew Margaret Ellwood,
while fhe was the Duke of Norfolk's Servant, about
two or three Years ; he never heard any Scandal,
or Difgrace of the Woman, but that fhe carried
herfelf civilly, he knows not whether fhe kept
an Ale-houfe in Windfor.

Lawrence Purcell faith, He knows Margaret
Ellwood, fhe lived in his Houfe in Brooks-Market,
next Eafler will be two Years : He knows nothing
amifs of her ; fhe took Care for her Living ; he
never knew her keep ill Hours ; fhe took a Room
in his Houfe, fome of the Rent is behind, he
thinks thirty two Shillings, her Hufband and the
Woman gave him a Bond for it.

Witneffes fworn on the Behalf of the Dutchefs, for

invalidating the Teftimony of Margaret Ellwood.

Michael Haddon faith, He hath been acquaint-

ed with Margaret Ellwood, four, five, fix,

or feven Years : When he firft knew herj her

Hufband was a Soldier in the Duke's Company,
and fhe was, as he hath heard, an under Hcufe-
keeper ; he believes fhe was turned out of the

Duke's Service ; afterwards fhe fold Drink in a

Houfe of his at Windfor, and went away in his

Debt by Night, without paying him ; fhe took
her Goods with her; this was in 1689.

Joyce Heath faith, She knows Margaret Ell-

wood; flie lived in a Cellar of hers, and in a
Back-Houfe of hers, but not at the fame Time,
three Quarters of a Year, in Brooks- Market, about
Michaelmas laft ; flue paid the Landlady but ele-

ven Shillings and fix Pence : Her Courfe of Life
was not good ; fhe was in an inferiour Condition,
her Hufband was a Cobler in a Stall, and fhe had
five Children.

Mary Tervis faith, She hath but a flender Ac-
quaintance with Margaret Ellwood •, but the faid

Ellwood fent to borrow a Scarf of her the Sunday
after Chriftmas laft; and faith, That going the
next Day for her Scarf, fhe, the faid Ellwood,
defired it for a longer Time, for it might be
five Pounds in her way, for fhe was to be a Wit-
nefs for the Duke of Norfolk, who was to be di-

vorced from his Dutchefs, and that the Duke fent

his Chariot for her : I told her there could be no
Separation in Marriage, except Adultery could be
proved ; and that I could not think it reafonable
to believe, that fo mean a Servant as fhe could be
a Spectator to fo ill an Action as that was. She
faid, fhe thought fhe could do the Duke no Kind-
nefs in going, for fhe never faw any other Harm
by the Dutchefs, than that fhe faw Gentlemen
come to and fro to the Houfe ; but the Duke had
fent for her, and fhe muft go.

Mary Jones faith, She knows Margaret Ellwood,
who fhe heard fay, the Lady Dutchefs fent for
her a little before Chriftmas laft, and faid, Marga-
ret, I defire you to fpeak the Truth, I would not
have you difoblige my Lord in the leaft. Mar-
garet Ellwood faid, She never knew no Harm by
her Grace. The Dutchefs demanded the Keys of
her, and fhe gave them her; and the Dutchefs
gave them to her the faid Ellwood, again the next
Morning : The Difcourfe was a few Days before
Chriftmas laft.

* Obfervations upon the foregoing Evidence.

Here's a foul and a fufpicious Story in this
Depofition of Margaret Ellwood, wherein fhe
ftands fingly upon the Credit of her own Tefli-
mony, without any Colour, or corroborating Evi-
dence to fupport it: Only Capt. Charles Potts,
John Faucet, and Lawrence Parnell, are produced
to fpeak to her Perfonal Reputation. The firft

fays, fhe behaved herfelf well and prudently in
the Duke's Houfe; the fecond and third, that
they knew no ill by her.

There were produced on the Behalf of the
Dutchefs, and to invalidate the Teftimony of
Margaret Ellwood, thefe fix Witneffes, Michael
Haddon, Joyce Heath, Mary Trevis, Mary Jones,
Anne Rofs, and Mary Rofs. Mary Trevis, Mary
Jones, and Anne Rofs, do all depofe, that about

Chriftmas laft, fpeaking of the Dutchefs, and Mr.
Germaine, Margaret Ellwood told each of thefe

Witneffes refpeclively, that fhe never faw or knew
any thing of 111 by the faid Dutchefs ; and yet
Ellwood's Accufation bears Date in the firft Year
of King James. Mary Trevis fwears farther,

that upon the next Sunday after Chriftmas laft,

Ellwood told her, upon borrowing a Scarf of her,
that it might be five Pounds in her way, for the
Duke was to be divorced from the Dutchefs, and
he had fent his Chariot for her, and fhe was to
be a Witnefs. Anne Rofs fpeaks alfo to the fame
Effedr, how Ellwood told her there would be a
Divorce, and the Duke had fent for her to be a

Witnefs ; and likewife faith, That Ellwood's Huf-
band told her, that his Wife was to have thirty

Pounds per Annum fettled upon her, and live at

Windfor, and have the fhewing of the Caftle.

Mary



l6 43. Proceedings between the

Anne Rofs faith, She knows Margaret Ellwood,

who came to her Houfe, and told her, about two
Months fince, that the Duke of Norfclk fent for

her to Witnefs, for there would be a Divorce be-

tween the Duke and Dutchefs ; and I afking her

what fne could fay, She anfwered file could fay

little, but that fhe knew no ill by the Dutchefs

;

but' that fhe was a good generous fpirited Lady,
and fhe never knew any ill Action by her in her

Life ; I bid her have a Care what fhe went about,

for that would do the Duke but little Kindnefs.

The Dutchefs, fhe faid, called for the Keys of

her Lodgings, but gave her them back the next

Morning. She faith, That laft Week fhe went
to her to demand a Debt, and fhe promifed to

come and pay it her. She faith, fhe Went to the

Porter at the Duke's to afk for hef ; but the

Porter faid fhe was not within ; but meeting with

her Child there, fhe faid fhe was within, and

brought her, the Witnefs, to her in the Duke's

Houfe, and fhe made her very welcome, and fent

her Hufband with her, the Witnefs, to fee her

Childrens Lodging in the Green Mews, near the

Duke's Houfe : She faith, Ellwood's Hufband
told her, upon afking how the Caufe went, that
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his Wife was to have 30/. ptr Annum fettled on
her, and to go to Windfor to live, and to have
the fhewing the Caftle : She faith, that upon her
going to fee the Children, and commending their

Lodgings, that Ellwood's Maid, Or Woman, told
her they paid four Shillings a Week for the
Lodgings : She faith, the Children were well
cloached, with good Frocks and Top-knots, and
they ufed to be ragged, and that her Hufband
ufed to allow her but fix Pence a Day for her and
her Children : She faith, that Margaret Ellwood
told her fhe had been with the Dutchefs, and that
her Grace bid her do nothing to difoblige her
Lord, but fpeak the Truth.
Mary Rofs faith, She knows Margaret El/wood',

She faith, fhe heard Ellwood's Hufband fay, that
the Duke of Norfolk had taken Care of his Wife
and Children, and fettled thirty Pounds per Annum
on them, and her Habitation was to be at Wind-
for Caftle ; and faid, that my Lord Duke would
be divorced, for he was to have a great Fortune
of Twenty Thoufand Pounds a Year : This Dif-
courfe was the laft Week, and her Father was
prefent, and her Mother was jufl gone out.

Thomas

Mary Rofs fpeaks to the fame Purpofe alfo, with

the Witnefs above, as to what Ellwood's Huf-
band faid of Windfor, the Settlement, and the

Divorce 5 adding alfo, that the Duke was to

have a great Fortune, (according to the common
Rumour then about the Town ;) Mary Rofs's

Father was by, and heard all this: It was about

a Week before the Date of the Information that

Difcourfe had paffed.

Nay, the Dutchefs was fo clear in the Matter,

that fhe fent for Ellwood a little before Chriftmas

laft, and bid her fpeak the Truth ; as Ellwood

herfelf own'd to Mary Jones and Anne Rofs.

To come now to the Quality and Credit of
Margaret Ellwood. Haddon fays fhe was his Te-
nant at an Ale-houfe in Windfor in 1689, carried

off her Goods by Night, and went away in his

Debt.

Heath faith, She liv'd in a Cellar, led an ill Courfe

of Life ; her Hufband was a Cobler in a Stall.

Anne Rofs fays, That fhe had five Children,

and that fhe had but fix Pence a Day Maintenance

for herfelf and them.

This was her Condition till near Chriftmas lafl,

when all on a hidden, as Anne Rofs depofes, fhe

was taken into the Duke's Houfe, the Children

new cloath'd, and trick'd up with good Frocks,

and Top-Knots, (which were till then all in

Rags,) Lodgings provided for them at four Shil-

lings a Week, and a Maid to look to them, and

no vifible Means of doing all this. But, in fine,

the Change was not wrought by Miracle, and

leans much toward the Difcourfe before-menti-

oned, that Anne and Mary Rofs had with Ellwood"s

Hufband.
The Queftion, at laft, is briefly this : Whe-

ther is to be believ'd, a Woman under fo many
fcandalous Circumftances, and one that fwears

for herfelf too ; or fix Wknefies againft her

of fo unqueitionable Probity, that not fo much
as one of them could be impeach'd by the other

Party ?

To pafs now to the palpable unlikelihood of

the Story barely in itfelf ; Ellwood was carrying

Company, fhe fays, to fee the Lodgings at

Windfor, and opening the Door, fhe faw and
heard, as in her Depofition. How came it now,
that none of this Company fhould be produe'd,

or fo much as nam'd to fecond Ellwood? for 'tis

to be prefum'd, they muff needs hear and fee

what pafs'd upon this Adventure, as much as

fhe herfelf did ; or if fhe had but nam'd the

Woman, who, fhe fays, told her my Lady was
not there, it might have ferv'd as a Collateral

Inducement, for the giving of fome Sort of Cre-

dit to it. But in a Matter of this Importance,

to have fo many WitnefTes within Reach of be-

ing found out, and none to appear, looks very
ill on their Part, that were fo much concern'd to
produce them : And fo for Germaine's threatning

her, and the Dutchefs's bidding him kick her

down, no People in their right Wits, but would
have try'd to flop her Mouth, with fair Words
and a good Bribe in fuch a Cafe as this, rather

than provoke her by Menaces and ill Language,
to run open Mouth to the Duke with the Story,

in Revenge, when fhe had the Dutchefs's Honour
and Eftate fo abfolutely at her Mercy.

A s to the Bufinefs of Mr. Germaine's Handker-
chief and Ruffles, and his being let out of the

Clofet, the Contrivance is all of the fame Piece

with the reft ; for why were not the Perfons

nam'd in her Depofition, produe'd to prove the

Particulars therein mention'd, as well as Ell-

wood? It is moft certain, that the Profecutors

could eafily have done it, and that it was pro-

perly their Bufinefs and Intereft fo to do; for

what fignifies Ellwood's fingle Teftimony, under

her Circumftances, without corroborating Proofs ?

She tells us a Tale, of Company to fee the

Lodgings, a Woman that told her fo and fo;

and another Woman and a Gentleman that faid,

and did this and that, and yet not one Creature

at laft to fecond her Depofition, nor any Pre-

tence of an Exception to the Evidence on the

other Side.
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he knows not that Reyner was ; he faith,

Thomas Hudfon exc.mined on the Behalf of the now Servant to die Lord Peterborough

Duke of Norfolk, againjl the Dut chefs.
*

17
he is

THomas Hudfon fiith, That the Duke of Nor-

folk being at Portfmouth, he was Butler at

Windfor, when Germaine, and the Dutchefs, and

Corn-wail went to play ; Germaine fent his Foot-

man for clean Linnen, which he brought the

next Morning. Mrs. Gwin faid to the Dutchefs,

The Dog would have lain with me, but fhe would

not lay the Dog where the Deer laid, for ihe

knew my Lady Dutchefs would accept of him ;

after that, he faw a Shirt and a Waiftcoat in the

Clofet, which my Lady's Woman and Anne Bur-

ton took away. My Lord being abfent, we mur-

mured amongft our felves, that my Lord was

wrong'd : I told my Lord ; whereupon my Mafter folk, writ to us, that he did

Cragg had me to my Lord Peterborough's Lodging, us to keep fuch a Servant,

and threaten'd me, that he would prefer me to

his Brother Richards, who turn'd me off in Ger-

many. This was, he thinks, in December, or

September, 1685. Mrs. Gwin fpoke this in the

Green Room, and he was in a Clofet hard by, and

the Door open, and fo heard it.

Col. Jacob Richards faith, That he knows
'Thomas Hudfon, he was his Servant, he was re-

commended to him by Mr. Cragg, he was his

Footman ; he believes he was in his Service four

Months, he parted wkh him, becaufe he found

him a tricking Fellow ; he told him his Brother

Cragg was to be kill'd by one Curry, and another

Irifioman : Fie, the Witnefs, writ to his Brother

Cragg, and he advis'd the Witnefs to part with

him, for he did not think him fit to be trufled in

his Travels ; whereupon he paid him his Wages,
and gave him Money to bear his Charges to

England, and fent a Trunk by him. One Mr.
Negus travell'd with the Witnefs ; and his Father,

who then and now lives with the Duke of Nor-

not think it fit for

for he was a dange-

rous Fellow, or to that Effect. Hudfon never

own'd any thing of the Adultery to the Witnefs,

but pofitively declar'd to him he knew nothing

IVitncffes fworn on the Behalf of the Dutchefs, for

invalidating the Tejhmony of Thomas Hudfon.

William Purchafe faith, That he knows
Thomas Pludfon, who, he fays, was never

Butler to the Duke of Norfolk, either at Windfor,

or any other Place : He, the Witnefs, was Un-
der-Butler himfelf, Reyner was Butler in 1685,

and the Witnefs was Under-Butler. He faith,

Hudfon waited on the Gentleman of the Horfe

andthe Steward; he was not the Duke's Servant,

nor waited at the Table that he knows of; he

was never fuffer'd to come into the Room when
the Duke or Dutchefs was at Play. He faith,

he, the Witnefs, was not at JVindjor at the Time
when the Duke of Norfolk was at Portfmouth,

but he was fent to Drayton in Northamptonjhire,

and was then the Duke's Servant as Under-Butler;

of it : This was in January, 1685. He faith,

that Cragg writ him word, that Hudfon muft needs

be a tricking Knave. He negligently told the

Witnefs this of the Adultery ; Curiofity made
him afk it of him, for he had liv'd with the

Duke and Dutchefs, and it was natural for him,

the Witnefs, to afk fuch a Queftion. He faith,

he believes Hudfon faw fome of his Letters : He
faith, there were printed Papers in the Trunk
he fent, but nothing of any confiderable Value :

He faith, Hudfon never cheated him of any thing

that he knows of; he hath trufted him with a

100/. at a time: The Trunk was deliver'd in

England, and he believes he knew what was in

it : He faith, that afking Hudfon whether he

knew any thing of the Adultery charg'd on the

Dutchefs of Norfolk ? Hudfon faid, he knew no-

thing of it : He, the Witnefs, told him, that it

was faid, that it was he that had betray'd the

Dutchefs ; he faid it was a falfe Accufation, for

he knew nothing of it.

* Obfervations upon' the foregoing Evidence.

HUdfon fwears himfelf the Duke's Butler at

Windfor. William Purchafe fwears that Hud-

fon was never the Duke's Butler.

Hudfon fays, that they went to Play, and that

he over-heard Mrs. Gwin out of a Clofet, faying

as in the Evidence. Mrs. Gwin is a dead Wit-
nefs, and Hudfon but a Clofet Witnefs, which is

little better ; now Purchafe fays again, that Hud-

fon was never fuffered to come into the Room
where the Duke or Dutchefs were at Play.

Hudfon fays likewife, that the Servants mur-
mur'd amongft themfelves, that my Lord was
wrong'd, and that he told my Lord of it. Colonel

Jacob Richards depofes, that he himfelf telling

Hudfon of a Taik, that he had betray'd the

Dutchefs, and fpeaking of a Noife of the Adul-
tery ; Hudfon made Anfwer, That it was a falfe

Accufation, and he knew nothing of it.

Now, as to Hudfon's Credit, he was Colonel

Richards\ Footman, who turn'd him off as a

tricking Fellow, and not fit to be trufted. Mr.
Negus, the Duke's Servant, boch then and now,
was of the fame Opinion too, and advifed by
Letter the putting oi him away, as a dangerous
Fellow.

Vol. VIII.

The Story of «Mr. Gerrnaine's fending his Man
for clean Linnen over Night, and the bringing

it next Morning, has little in it, even fuppofing

the Fact to be true. Firft, The Order was
given bare-fac'd, and confequently no Myftery

in it. Secondly, There was a Set-Company at

Play, and that was not an Opportunity for a

Love Intrigue. Thirdly, It is no new Thing
for People to fit up all Night at Play, and

change their Linnen next Morning, without

any Offence to Honefty, or good Manners, where

they may have a Privacy fo to do it. And if

my Lady's Woman and Anne Burton took away
the Shirt and Waiftcoat, as he fays they did,

there's no great Hurt in that neither ; though

it's much to have three fuch Confidents to fuch

a Secret, an under Footman privy to the In-

trigue of Germaine's Man going and coming,

and raking in the Women's Clofet among the

Linnen.

But ftill the only proper WitnelTes are kept

behind the Curtain : Anne Burton indeed is pro-

duced, and we fhall fee what kind of Evidence

fhe provesSierfclf in the next Place.

Anne
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Anne Burton examined on the Behalf of the Duke of

of Norfolk, againft the Dutchefs.
*

ANNE Burton faith, She was Servant to the

Duke and Dutchefs of Norfolk : When the

Duke was gone to portfmouth, fhe was at Wind-

for, when my Lady went to London with Germaine.

When my Lady came Home, after Supper fhe

was in great Hafte to go to Bed •, when fhe was

undreft, fhe faid fhe would lock us out, becaufe

fhe would not be difturb'd before Eleven o'Clock

the next Morning, tho' the King and Queen
fhould come. Hudfon told her Germaine was ftill

in the Houfe, whereupon we laid Chairs on the

back Stairs, that we might hear him if he came
down •, the Chairs were not removed the next

Morning ; when Germaine's Man came with Lin-

nen, he faid his Mafter was there. My Lady
ordered a Fire to be made in my Lord's Room,
where, when fhe was come, Mrs. Nelly Gwin
came in, and afked her how fhe liked her Night's

Reft ? And being afked for Germaine, fhe faid fhe

knew nothing of him. My Lady complaining of

her Hair being out of Order, Nelly anfwered, it

was a hot Night with her, enough to put her

Hair out of Powder and Curl too. Quickly af-

ter, Cornwall came in and afked for Germaine,

and my Lady faying fhe knew nothing of him,

Nelly Gwin faid, I queftion not but he will come
Out by and by like a drown'd Rat; with that,

while 1 was cleaning the Dining-Room, Mrs.

Knifeton called me, and fhewed me in a Clofet,

Germaine's Shirt and Waiftcoat, and afterwards

making my Lady's Bed, faw there were two
Prints where Two had laid. The Shirt and
Waiftcoat were fent by the Duke to the Lord
Peterborough's : She faith fhe is a fingle Woman,
and was never married ; this was about Bartho-

lomew-Tide, fix Years fince : She fuppofeth the

Bed was ftained both by a Man and Woman.

Witneffes /worn en the Behalf of the Dutchefs, for

invalidating the Tefiimony of Anne Burton.

ANNE Burton againft herfelf : Upon feeing

feveral Witneffes come in, to prove her to

be a married Woman, (tho' fhe had fworn the

contrary,) was call'd to the Bar of the Lords,

and there faith, She was not married when fhe

was at Windfor; fince that fhe hath been married.

Anne Burton was her Maiden Name ; her Huf-
band's Name is Benjkin.

Sufan Wbeatcroft faith, That fhe knows Anne
Burton, and that fhe lodged in her Ploufe fix-

teen Weeks, with her Hufband Robert Benjkin ;
...... ...... ,.--— - , — - , .... —. — ,- ..

—
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* Obferva'ions upon the foregoing Evidence.

ANNE Burton has the Story over again of
the Shirt and Waiftcoat, and of Mrs. Gwin's

Dilcourfe, to which enough is faid already, and
more needs not be faid upon the Evidence of a

Perfon fo manifeftly forfworn. In her firft Oath,

file fwears herfelf a fingle Woman, and that fhe

Was never married ; but upon Witneffes appearing

to prove the contrary, fhe was called to the Bar
again, and own'd herfelf to be married, and that

her Hufband's Name was Benjkin.

This Anne Burton had been a Lodger fixteen

Weeks to Sufan Wheatcroft, as appears by Wheat-
croft's Depofition ; fhe conveyed her Goods pri-

vately out of the Houfe by Parcels, and fiipt

'away feven Pounds fifteen Shillings in her Debt

;

fiie told Wheatcroft that fhe was to be a Witnefs

againft the Dutchefs, and that fhe fhould have
Money ; her Hufband faying alio, that his Wife
"was "to be a material Witnefs againft the Dutchefs,

and fhe faid, fhe fhould have a Parcel of Money
to be a Witnefs for the Duke of Norfolk, againft

his Dutchefs; this was about March two Years

fince. Her Plufband faid, he fhould have a

Com miflion from the Duke of Norfolk, and he

fhould have a great deal more from him, for his

Wife is to be a material Witnefs againft his

Dutchefs. They did not pay her, the Witnefs,

when they went away, nor fince ; they owed her

feven Pounds fifteen Shillings ; fhe hath been

feeking after them, and could not find them ; fhe

left a Trunk with Rags in it, and went away pri-

vately, carrying away her Goods by Parcels.

Mary Sheriff faith, That fhe lives next Door
to Warwick-Houfe in Hclbourn, and hath kept

Houfe there near feven Years, and hath known
Anne Burton two Years ; fhe lived with my Lord
Clare: While fhe was there, a Soldier courted

her, they ufed to come every Day for a Fort-

night or three Weeks to her Houfe to drink ;

fhe ow'd her about three Pounds : She hath told

her feveral times- fince, that ihe was to be a

Witnefs ior the Duke of Norfolk againft his

Dutchefs, and fhe was to have Money for fpeak-

ing : She heard Mrs. Tod bid her always keep in

a Story, and fhe would do well : She, the Wit-
nefs, heard them talk of thirty or forty Pounds
Mrs. Burton fhould get by being a Witnefs ; Ihe

is not paid the three Pounds, nor knows not

whether fhe fhall be paid ; but fail Winter fhe

found her in Henrietta-Street, and fhe defired her,

the Witnefs, not to take Notice of her Name,
nor what fhe faid to her, for fhe, the Witnefs,

fhould have her Money in a fhort time, when the

Trial was over. She told her the fame a little

before that, when fhe lived at Major Wildman's -,

fhe takes it to be this Winter was Twelve-month j

fhe thinks it was the Duke of Norfolk's Trial

:

She, the Witnefs, keeps a Coffee-Houfe, call'd

Joe's Coffee-Houfe.

William Purchafe faith, That he knows Anne
Burton, fhe declared to him about a Year and a
Half after the Dutchefs was charged with lying
with Mr. Germaine, that fhe knew nothing of it,

and that the Dutchefs was wrong'd as much as

ever any Woman was, and that fhe hoped to
fee thofe punifhed that were the Caufe of the
Accufation. He faith, he went to fee her as a
Fellow-Servant, and he was not fent by any one,
and going to drink together, they fell into this

Difcourfe : He hath talked of this Matter feveral

times, (particularly to Mr. Welborne,) fince this

Bufinefs was fpoken of, having heard fhe was to
be a Witnefs againft the Dutchefs.

and he himfelf fhould have a Commiffion, and
more than that too.

Mary Sheriff fays, That prefling Anne Burton
for three Pounds that fhe ow'd her, her Anfwer
was, That fhe was to be a Witnefs for the Duke
againft the Dutchefs, and that in a ihort time fhe
fhould have Money, and then fhe would pay her.

William Purchafe fwears, That about a Year and
Half after the Report concerning the Dutchefs and
Mr. Germaine, Anne Burton told him the Dutchefs
was wrong'd, and fhe hop'cf to fee her Accufers
punifhed 5 and that he himfelf hath often fpoke of
this Paflage to feveral, and particularly to Mr.
Welborne. Take Notice that thefe Depofitions
for the Dutchefs, as well as the former, have paffed
without any Contradiction : That Germaine's Man
is neither produced nor named; the Lirinen, (if

any,) brought as openly as it was fent for. No
Mrs. Knifeton appears, and the whole Depofition
refts upon the Credit of a forfworn Woman.

Simon
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Simon Varelft examined on the Behalf of the Duke

of Norfolk, againjl the Dutchefs. *

s
Imon Varelft faith, That he was at Windfor to

draw the Dutchefs of Norfolk's, Picture about

19
about a Quarter of a Year after the Bufinefs of

the Dutchefs happen'd at Wtndfor, he was at

VareljVs Houfe about Eleven of the Clock in the

Night, and Varelft lock'd the Door, and told

him, he had difparag'd him by marrying his

Sifter, and faid, he would be his Death, and

fix Years fince, and haci the Duke's Clofet to put drew his Sword, and commanded him to ftrip,

the Pictures in : When he had done, and had

been at Home two or three Days, Germaine

came to him much concern'd, and faid, you can

do the Dutchefs an extraordinary Kindnefs, and

will oblige the Lord and Lady 'Peterborough in

the higheft Degree ; then he fhewed me a Letter

of the Dutchefs to me, and read it to me ; be-

fore that he told me there was a Shirt and Waift-

coat, and they are known to be his : He faid, I

delire you to fave the Dutchefs's Honour ; I de-

fire that you will be fo much a Gentleman as to

own them to be yours, and that you left them
there : I anfwered, I was much concern'd there

fhould be fuch a Trouble, but I defired to be.

excufed, I could not do it without Prejudice.

that he might flam him at his Pleafure; and the

faid Witneis did ftrip for fear of his Life, know-
ing his Frenzy ; and he ftruck the Witnefs above

a dozen times with his Sword, and threatned ftill

to have his Life, if he, the Witnefs, did not

fetch his Wife down that Night, which was

about twelve o'Clock, and which was about fix

Weeks after file lay in ; and he was to bring her

to be whipt, and to bring fix Rods with him:
Upon his, the Witnefs's Promife to do this, he

let him go, and he hath not feen him fince, but

in the Street. He had Half a Year before that

been diffracted for fix Weeks, and he, the Wit-
nefs, fetch'd Dr. Tenifon to him once, and the

Doctor came feveral times afterwards to him.

He told me the Lord and Lady Peterborough had One Night in that Sicknefs, he got from the

difcourfed the Duke of Norfolk upon it, and if it Woman that watch'd him, and run about two

were own'd but to be my Linnen, their Difcourfe Flours in his Shirt and Waiffcoat, in a frofty

had wrought fo much upon him, that if there Night, and cut his Feet, and was brought Home
came any Evidence to affift them, he would leave by the Watch: He faith, his, the Witnefs's

off the Purfuit. I refufed ftill ; he offered me a Wife, was to have been here this Day as a Wit-
Purfe of Gold, and told me I fhould make my
Fortune by it; but I ftill refufing, Mr. Germaine

went away very much difcontented : My Wife
being in the next Room, Over-heard the Difcourfe

nefs, and was here, but having not an Hour to

reckon, and being ill, is gone Home with her

Midwife : He faith, he never durft go near Va-

relft fince he abus'd him. He faith, that Mrs.

between Germaine and me, and told it, and fpoke Varelft, after fhe came from Windfor, faid, that

of it, or elfe I had not been here now.

John Rothmell fworn a Witnefs en the Behalf of
the Dutchefs of Norfolk, for invalidating the

Teftimony of Simon Varelft.

JOHN Rothmell faith, That he lives in Crown-
Court in Covent-Garden, and is a Taylor : He

faith, he knows Simon Varelft, and that he, the

Witnefs, married his Flalf- Sifter : He faith, that

the Dutchefs had ill People about her, and that

fhe believ'd her to be much wrong'd, and faid,

fhe could clear her about the Scandal of the Lin-

nen that was found -, for whether it was, or was
not Mr. Varelft's Linnen, fhe could do it ; and
faid, fuppofing I had brought my Hufband's
Linnen down to be wafh'd, and the Landrefs

fetching of it, fhe might take it up, and leave

fome of it behind.

Thomas

* Obfervaticns upon the foregoing Evidence.

THere needs no more to the overthrowing of

Varelft's Evidence, whatever it is, than the

Teftimony of John Rothmell, to prove him Non
Compos; witnefs his Outrage upon Rothmell, the

fantaftical Freak of fending at Midnight for fix

Rods to whip his Sifter- in -law ; and another Fit,

for a matter of fix Weeks, when Dr. Tenifon made
him feveral Vifits to compofe him, his Frenzy
being fo violent upon him, that he broke loofe

from his Keepers in a frofty Night, and ran up
and down the Streets in his Shirt, till he was taken
up by the Watch. This is the Sum of Rothmell's

Teftimony, and not one Word oppos'd either to

the Credit of the Witneis, or the Truth of the

Depofitions. But it may not be amifs_, after all

this, yet to fpeak a few Words to the Likelihood
of what Varelft has here depos'd.

Mr. Germaine came to him, he fays, with a

Letter from the Dutchefs, which he read to him,
and in the Name of the Lord and Lady Peterbo-

rough, defir'd him to fay, the Shirt and Waiftcoat
were his; but not one Word all this while of the
Contents of the Dutchefs's Letter. He fays again,

that the Shirt and Waiftcoat were known to be
his; now if they were known to be Mr. Germaine's,

what Good could Varelft do by taking the Matter
upon himfelf ; when he faw fair Words would not

do, there was a Purfe of Gold offer'd him, and
that would not work neither. The Dutchefs

and Mr. Germaine were wonderfully alter'd, fure,

in this Cafe, from what they were in the Bufinefs

of Owen and Ellwood; there was no Purfe of Gold,
or Dutchefs's Letter to fmother the Matter, but,

on the contrary, Ellwood was threaten'd, provok'd,

and defy'd, inftead of cajoling her. And what
was all this for at laft, but only to remove a Jea-
loufy, and moft ridiculoufly, at the fame time,

to condemn themfelves by a Confeffion out of

their own Mouths, and improve the Sufpicion into

a Certainty ? Can any Body imagine that they

would not have done more to have fupprefb

Ovsen's and Ellwood's Evidence, than Anne Bur-

ton's, or Simon Varelft's, who fwears farther, that

his Wrife heard all this Difcourfe betwixt Ger-

maine and himfelf in the next Room, and told of

it. Why was (he not produced then, or the Per-

fons to whom fhe told it ? But Rothmell fwears,

that Mrs. Varelft laid, the Dutchefs had ill People

about her, and was much wrong'd, and that me
herfelf could clear her about the Scandal of the

Linnen ; fo that 'tis plain, Mrs. Varelft was not

an Evidence for the prtfent Turn.
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Thomas Fofter examined on the Behalf of the Duke

of Norfolk, againft the Dulchefs.
*

T Hornas Fcfier faith, That he was Coachman
to Mr. Germaine, and carried the Dutchefs

of Norfolk often, about two Years fmce, in his

Coach, and brought her Home, and the Foot-

men have had four Half-Crowns given them -,

and Marting, a Dutchman, his Helper, called it

Hufh-Money : It was by Night, againft a Light,

that he faw her Face in the Coach ; it was about

feven or eight of the Clock at Night, about this

time a Year; he hath feen her Face once in the

Day-time, fhe Looking out of a Safh-Window,

two Stories high, in Mr. Germarne's Floufe in

Park-Street ; he knows her Face well enough ; he

hath feen her before, and fince fhe was married.

Witneffes fworn on the Behalf of the Dutchefs of

Norfolk, for invalidating the T'eftimony of Tho-
mas Fofter.

IIN Hall faith, That he lives at the Coffin

in Tuttle- Street, and is a Joiner ; he laith, he

hath known Thomas Fofter two Years; and that

about three Weeks fince, they being drinking to-

gether, and talking concerning the Duke and

Dutchefs of Norfolk, he faid, Mr. Germaine had

done ill Things by him, in turning hirn off in

Ireland, and in turning him off here ; and he was

refolv'd to be reveng'd of him.

Hofea Griwfley faith, He Jive's with "Mr. Ger-

maine, and that he hath known Thomas Fofter

above a Year and three Months, in Mr. Germaine'?,

Service ; he heard him fay, in the laft Week of

December laft, in Mr. Cook's Houfe, about three

Days before he was turn'd away, That he thought

it no more Sin to murder his Mafter, than it

was to kill a Loufe : He faith, he hath lived with

Mr. Germaine about a Year and a Half, and that

he never faw the Dutchefs of Norfolk with him ;

and that he hath, ever fince he came to him,

lived with him in the Place where he now lives :

He faith, he never faw Mr. Germaine with a Wo-
man that was called the Lady Bateman, nor

knows any fuch Name, or Perfon.

Thomas Lloyd examined on the Behalf of the Duke

of

,

Norfolk, againft the Dutchefs. §

THomas Lloyd faith, He knows one that went

by the Name of the Lady Bateman, at her

Houfe at Faux- Hall; one Germaine, a Wine-

Merchant, took the Floufe ; fhe came thither

about Midfummer, 1689. She was off and on
there 'till laft Michaelmas. Fie hath feen the Per-

fon that went by the Name of the Lady Bateman,
and it is the Dutchefs of Norfolk. Goodman was
her chief Man, and his real Name is Reyn.er. Her
Brother, as was pretended, which he hath heard
was Mr. Germaine, was the chief Man that came
there ; fometimes he came once or twice a Week,
fometimes oftner ; he's certain, as the Servants
laid, it was Captain Germaine that came there,

every Body faid it was he : He knows him not by
his Name, but by Hear-fay ; if he could lee him
now, he could tell whether it was he ; he hath
not feen him fince the Lady went away ; he be-

lieves Germaine was there every Month in both
the laft Summers ; he cannot fay that Gocdmart

was ever there when Germaine was there -, he faw
him feveral T imes there in May, June, July, and
Auguft, 1691. Germaine'% own Hair was then
pretty long : He cannot pofitively fwear he was
Captain Germaine; he fuppofts, if he faw him
now, he could know him.

Witneffes fworn on Behalf of the Dutchefs of Nor-
folk, for invalidating the Tfjiimony of Thomas
Lloyd.

Alexander Herman faith, That he ferved Mr.
Germaine ; he hath left his Service a Year

and a Half, about eight Weeks after he came from
Ireland with the King ; he ferved him a Year and
a Half: Mr. Germaine was in Ireland with the

King, in the Summer, in the Year 1690. He
went to Ireland two Days before the King that

Summer; he continued there four Months : He
believes he went the laft of May, or the firft of

June, he came back with the King. He, the

Witnefs, ferved him all that while in Ireland, and
faw him every Hour and every Day, and never

ftirr'd from him ; he came from Ireland in the

fame Ship with the Lord Fillers, the Earl of
Manchefter, and Mr. Fehon ; and he went to Ire-

land in the Monmouth Yatcht, with the Envoys
of Holland and Brandenburgh, and the Marquifs
Mompavillon. Fie faith, Mr. Germaine was at

Bruffels in May laft ; he faw him there, and fpoke

with him there : He faw the Lord Fillers and the

Lord Lumley there with him ; he lodged in the

fame Tavern there with him, for four Days, and
faw him not after : He, the Witnefs, coming
then for England, left him there. He never

knew

* Obfervations upon the foregoing Evidence.

THere is not one Word in Fofter's Evidence,

true or falfe, that's worth the hearing, only

it is levelled, upon the Main, at the Dutchefs

and Mr. Germaine; and John Hall gives the Reafon

of it; for this fame Fofter, he fays, was Mr. Ger-

maine's Coachman, who, he faid, would turn him
off, and he would be reveng'd of him. Hofea

Giimfley teliifies alfo, that fome three Days before

Fofter was turn'd away, he faid, he thought it no

more Sin to kill his Mafter, than tokill a Loufe.

So that the Evidence he gives, was grounded on
:he Malice he bore his Mafter, for turning him off.

§ ' I.oyd's Depofition is nothing at all to the

1 j Purpofe ; or if it v/ere never fo perti-

nent, the Falfuies in it are fufficient to fpoil it

:

For, in Truth, his Evidence, as to Mr. Germaim'%

being at Faux-Hall, is only grounded upon Hear-
fay and Report, and yet he ventures to fwear

him to be there every Month in both the laft

Summers ; and particularly, that he was feveral

Times there in May, June, July, and Aitguft,

1 69 1. Whereas Alexander Herman fwears, that

Mr. Germaine went to Ireland in the Summer
1690, on the laft of May, or the firft of June,

where he ftay'd about four Months, and that

himfelf faw and ferved him there ; and fays far-

ther, that he was at Bruffels in May laft. An-
thony Moree fays alfo, being Barber to Mr. Ger-

maine, that he went beyond Seas, and the Cam-
paign was almoft over when he firft fhaved him,

after he came back from Flanders, which, is a fiat

Contradiction to Lloyd's Evidence.
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knew him wear his own Hair •, his own Hair is

dark brown : He never knew him appear abroad

without a Wig ; his Hair is about half a Finger

long ; he wore a fair Perriwig : He faith, he,

the Witnefs, was quarter'd in a little Tent be-

hind him in Ireland; he could not ftir, but he

heard him : He faith, that four Weeks after he

faw him in Bruffels, he faw him walking in St.

James's Park.

Anthony Moree faith, He was Barber to Mr.

Germaine; the firft Time he fhaved him was about

five or fix Years fince ; his own Hair is brown ;

he fhaved his Head very often ; he fhaved him

before he went to Holland, and fince he came

Home : He never faw his Hair long enough to

cover his Ears ; nor faw him ever wear his own
Flair, but a Perriwig : He fhaved him for a Year

and half before and fince he went for Ireland: He
fhaved him always at his own Houfe near the

Park : He or his Man fhaved him ever fince he

came from Holland to this Day : He or his Man
fhaved him the Night before the King went for

Holland: He faith, that Mr. Germaine, when he

went away, faid it would be a Month or two be-

fore he fhould come back, but he knows not how
long it was : This was at his Houfe next Door to

the Cock-Pit ; he fhaved him generally fince the

King came into England: He- faith the Campaign
was almoft done when he firft fhaved him, after

he came from Flanders.

$be next Witnejfes produced by the Duke of Nor-
folk, were Peter Scriber, Andrew Anderfon,

Robert Hemming, John Reynolds, and Mar-
garet Fofter. *

PEter Scriber faith, That he let an Houfe, at

Faux-Hall, to Mr. Daniel Germaine, Mid-

fummer was two Years, -viz. 1689, at Twenty
four Pounds per Annum. He told him, that two
Ladies that were to come from Holland were to

live there ; one was Mrs. Bryan, the other the

Lady Bateman ; they went by the Name of Da-
niel Germaine's and Captain Germaine's Sifters.

The Ladies came to the Houfe about ten Days
after it was let ; one Goodman, that attended them,

was off and on there all the Time that the Lady
Bateman lived there, which was off and on till

September laft : This Goodman is the fame Man
that was heard here the other Day, as Henry

Reyner ; he remembers not, nor can be pofitive,

that he hath feen Captain Germaine there at any

Time ; he cannot fay he knows him ; he hath not

feen him feven or eight Years. He faith, he, the

Witnefs, is generally abfent in the Day-time ;

Goodman, he faith, came off and on to the Lady
Bateman's, from the Time fhe came thither 'till

the Time fhe went away.

Andrew Anderfon faith, He knew one that

went by the Name of the Lady Bateman a Year
and half ago, at Vaux-Hall, from laft Spring was
Twelve-months 'till near laft Michaelmas, but

hath not feen her fince ; he knew one that v/ent

by the Name of Goodman that ufed the Houfe;
and that Goodman is Reyner : Pie knew a Gentle-

man that lived by the Cock-Pit, that went by the

Name of my Lady's Brother, which he ufed to

take into his Boat at Channel-Row, and carry to

Mr. Scriber's Houfe at Vaux-Hall. He carried him
feveral Times backwards and forwards -, fince

Midfummer he hath carried him twice; he ufed to

carry him to the back Stairs of Scriber's Houfe :

The fame Day he fetch'd him, in the Forenoon,

from the Parliament Stairs, or Channel-Row, he-

carried him back in the Afternoon : He had a

light Wig. Fie, the Witnefs, hath carried Wood
from Scriber's Houfe, from the Perfon that went

by the Name of the Lady Bateman, to the Houfe

by the Cock-Pit ; one Nicola ufed to receive it into

Carts, at the Wool-Stable. This Nicola was, he

fuppofes, Servant to the Gentleman that lives in

that Houfe on the other Side the Cock-Pit ; he

hath been at the Door, but never in the Houfe :

He faith he bought the Wood of the Bargemen,

by the Perfon's Order that was call'd the Lady
Bateman.

Robert Hemming faith, He knew one that lived

near the Dye-houfe at Vaux-Hall, that went by
the Name of Lady Bateman; he faith, he was
Gardener to the Houfe near two Years fince,

after Midfummer next will be three Years ; he

knows not the Lady, otherwife than by the

Name of Lady Bateman ; he hath feen Gentle-

men come there, but he knows not their Names;
he knew his Servant Goodman; Mr. Knolles, that

waited on the Lady, and was chief Gardener,

paid him his Wages ; he knew Goodman by no
other Name.

John Reynolds faith, That he faw the Lady
that went by the Name of Madam Bateman, fe-

veral Times walking in her Garden, living con-

ceal'd ; that is, fhe "lived privately, and had but

little Converfation amongft her Neighbours. The
fixth of November laft, being invited to dine at a

Friend's at Weftminfter, he met between the Lord
Peterborough's and the Ferry, a Lady whom he
believed was the fame Lady Bateman ; and be-
caufe he would not be under a Miftake, he en-

quired of one that follow'd her, and he told him,
it was the Dutchefs of Norfolk ; his Bufinefs is at

the next Door to Scriber's Houfe : He hath ken
a Gentleman walk with the Lady in the Garden,
that his, the Witnefs's Servants have told him,
was Mr. Germaine ; he hath known the Lady
live in that Place above two Years and half. He
knew Goodman, that lived there, who now goes

by the Name of Reyner.

Margaret Fofter faith, She knows one Nicola,

he's Mr. Germaine's Gentleman, that lives next

Houfe to the Cock- Pit. Mr. Germaine hath liv'd

there two Years ; her Hufband was his Coach-
man ; it's the Royal Coik-Pit in Park-Street, or

Carteret-Street; Mr. Germaine fent for her on Sun-

day Fortnight, to enquire for her Hufband, who,
he told her, was a Witnefs againft him; and his

Brother (who was prefent) told her, that his

Brother did not fend for her to bribe her, but to

tell her Hufband he fhould not forfwear himfelf,

for there was a Pillory.

* Obfervations upon the Depcfitions of Peter Scriber,

Andrew Anderfon, Robert Flemming, John
Reynolds, and Margaret Fofter.

Hefe Teftimonies are all foreign to the
Charge againft the Dutchefs; her Grace's

Vol. VIII.
T

being at Vaux-Hall, and the going tinder borrow'd

Names, is all acknowledg'd, and the Reafons al-

ready given; befides, the Miflakes in them are

fo few and trivial, that it is not worth while to

detect them.

G Jane
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Jane Wadfworth examined on the Behalf of the

Duke of Norfolk, againjt the But chefs.
*

JAne Wadfworth faith, That fhe fold Drink,

and going into Mr. Germaine's Houfe, a little

before the King went into Ireland, for a Pint

Pot, fhe faw a Dutchwoman , . who bid her go

up Stairs for it ; and going up for it, flie met
the Dutchefs of Norfolk in a Night Gown, one

fide lapt over the other fide,- with Flanders-hc'd

Night-Cloaths on her Head, without a Hood on

:

About two Hours after, Herman, Footman to

Germaine, came into her Houfe, and fhe faying to

him, You have got the Dutchefs of Norfolk at

your Houfe, he laid, No Dutchefs of Norfolk

:

I faid it was fhe, for I had feen her fome Hun-
dreds of Times : He faid, it was his Matter's

Lady, and his Matter's Dutchefs, no Dutchefs of

Norfolk ; why fhould not my Matter have a Dutch-

efs as well as the Duke of Norfolk ? She .hath

known Mr. Germaine three Years next Midfummer,

having liv'd there fo long. Herman enquiring

where I faw her, I faid, upon the Stairs ; he

told me, I fhould not have gone up the Stairs

;

I told him, the Dutchwoman bid me go up

:

It was about Eleven o'Clock in the Day-time,

that flie faw her : He bid me fay no more of it

;

for if his Matter knew it, he would kill the Dutch-

woman. She faw Welch Frank, about two Months
fince, deliver a Letter to Mr. Germaine, and
fhe hath feen her go to the Ploufe often ; fhe

hath known the Dutchefs ever fmce, and before

fhe was married.

Frances Knight (examin'd before for the Dutch-
efs) being called in, the Witnefs faith, this is the

Woman that was cali'd Welch Frank, whom fhe

hath often feen at Mr. Germaine's -, fhe faw her,

about the Time the King came home from
Flanders, give another Letter to Mr. Nicola, Mr.
Germaine's Gentleman.

Witneffes produced by the Duke of Norfolk, to fpeak

to the Credit of Jane Wadfworth.

JOhn Prince faith, He hath known Jane Wadf-
worth twelve Years, to be a good honeft poor

Woman, and- of good Reputation, to the beft of

his Knowledge ; and that fhe takes Care to main-

tain her Family ; he believes her to be an honeft

Woman, and that flie would not take a falfe

Oath ; he knew her at the horfe-Ferry, and in

Carteret- Street.

Emery Arguies faith, That he hath known Jam
Wadfworth thirteen or fourteen Years ; he never
knew her but of as good Reputation as any in

the Parifh : She is poor, but he believes fhe

would not take a falfe Oath.
Robert Elmcs faith, That he hath known Jam

Wadfworth twelve or thirteen Years ; he thinks

her a very honeft Woman ; he never heard but flie

was an honeft poor Woman, that endeavoured
to live and maintain her Family ; fhe is of good
Reputation.

Charles Read faith, He hath known Jane Wadf-
worth twelve Years, and fomething better-, he
never knew her do an ill Thing, but fhe was al-

ways a careful induftrious Woman -, he hath
known her married all that Time, and flie never
was a Servant in that Time.

Henry Dagley, Senior, faith, That he hath
known Jane Wadfworth fixteen or feventeen

Years ; flie was always a very civil Woman, and
he never heard other by her.

Witneffes fworn on the Behalf, of the Dutchefs of
Norfolk, to the invalidating the Teflimony of
Jane Wadfworth.

GRace Cook faith, That fhe knows Jane Wadf-
worth ; fhe hath lived near her four Years;

fhe came into the Witnefs's Floufe with a Paper
in her Hand, and afk'd her, W ho left it ? fay-

ing, She knew nothing of it : She faid that fhe

had faid, that fhe had feen the Dutchefs of Nor-
folk in Mr. Germaine's Houfe, but fhe had not
feen her a great while, and now that fhe had feen

her, flie was fatisfied that it was, not her ; and
fhe wifh'd, that fhe might bum in the Fire, and
never go Home to her Children, if fhe would take

her Oath of it. The Paper was to warn her to

this Houfe; it was the firft Night the Papers
came out, that fhe faid this ; Hcfea Grimfley, John
Hall, and Margaret Condy were prefent when fhe

faid this : She faith, fhe lives next Door but one
to Jane Wadfworth. \

John Hall faith, That he hath known Jane
Wadfworth above a Year : About a Fortnight"

fince, fhe came into Mrs. Cook's, with an Order
. in

J

* Obfervations upon the foregoing Evidence.

ANE Wadfworth fwears, She faw the Dutch-
efs at Mr. Germaine's, and what Difcourfe

lhe had afterward with Herman, Mr. Germaine's

Footman, and that a Dutchwoman fent her up
Stairs for a Pint Pot, by which Accident flie faw
the Dutchefs : She fays alfo, that flie faw Welch
Frank deliver a Letter to Mr. Germaine. Frames
Knight being produced, Wadfworth fwears that's

the Woman that was cali'd Welch Frank, and that

fhe faw her give another Letter once to Mr. Nicola,

Mr. Germain^s Gentleman; there are alfo four

Witneffes produced for her Credit, that fay they
know no III by her.

But then Grace Cook, on the other Hand,
fwears, That Jane Wadfworth told her, that fhe

thought fhe had feen the Dutchefs at Mr. Ger-

maine's, but was now fatisfied that it was not fhe,

and curfed herfelf and her Children, if fhe would
take her Oath that it was the Dutchefs : This

was upon her receiving a Subpoena, to appear

and give Evidence. Hofea Grimfley, John Hall,

and Margaret Condy, were prefent at this Dif-

courfe.

John Hall fwears, That fhe faid that fhe faw
the Dutchefs of Norfolk at Captain Germaine's,

but upon a farther Sight of her, fhe finds fhe was
miftaken.

Hofea Grimfley fwears to the Difcourfe, tha

very Words of the Curfe, and the Perlons that

were in Company ; all agreeing with the Depofi-

tion of Grace Cook. Margaret Condy fwears to the

very fame Particulars.

Alexander Herman depofes, That he never faw

Wadfworth in his Matter's Houfe, nor ever had

any Difcourfe with her concerning the Dutchefs.;

and he being a Perfon turn'd away in Difgrace

from his Mafter, would have made no Scruple to

publifh any Secret of that kind, at leatt, to fwear

the Truth, when upon his Oath.

M(ry
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in her Hand, but knew not who left it

; and Prances Knight faith, That fhe knows not fare
laid, fhe could lay nothing to it : Mrs. Cook fay- Wadfworth, nor newer difcours'd with her not-
ing again, You muft fay fomething to it, elfe you never faw her at Mr. Germaine's Houfe, nor did
had not had this Order from the Houfe 5 then the Witnefs ever carry any Letters thither
ihe fdid, fhe had been at the Duke of Norfolk's,

and had told the Duke, that fhe had chane'd to Witneffes examined on the Behnlf of the Duke of
go into Captain Germaine's Houfe for a Pint Pot,

and fhe chane'd to fee the Dutchefs of Norfolk;

but fhe faid fhe might be miftaken, for flic had
not feen her in feven Years before, but fhe had
feen her once or twice fince fhe came out of

France, and that was none of the Dutchefs of Nor-

folk which fhe faw on Captain Germaiue's Stairs

;

whereupon Hofea Grimfley afking her, if fhe were
lure it was not fhe, fhe faid, fhe -was fure it was
not; fhe wifhing that fhe might burn, and never

go home to her Children, if fhe would fwear it,

jor fhe could not fwear it. Hofea Grimfley, Grace

Cook, and two other Women, were prefent in

Grace Cook's Houfe when this Difcourfe happen'd,
which was the very Night the Order came out.

He faith, he wrought in Mr. Germaine's Houfe
;

he faw twice or thrice Ladies there in Mafks

;

one of the Ladies in the Mafk gave Order to

take down a Partition : She was reported to be
Captain Germaine's Sifter.

Margaret Comfy faith, She knows Jane Wadf-
worth, who came into Mrs. Cook's the firft Time
fhe was Subpoena'd, and afk'd, who left the Pa-
per in her Hand for her ? fhe faid, fhe went to

Mr. Germaine's for a Pot, and fhe thought fhe
faw the Dutchefs of Norfolk there ; but ihe faw
her fince her coming from France, and was fatis-

fied it was not her, and wifh'd fhe might never fee

her Children, and burn, if ever fhe faw her there.

Alexander Herman faith, That he knows Jane
Wadfworth well ; he never had

Norfolk, agaivft the Credit of John Hall.

'ENRT Dagley, Jun. faith, That he knows
.
John Hall; he was a Workman at Mr

Germaine's, when he, the • Witnefs, wrought
there

; and Hall hath often faid to him, thaiThe
beheved it was the Dutchefs of Norfolk that was
there in the Mafk, and that gave him Directions
in his Work there ; this was at Mr. Germaine's
Houfe in Park-Street : He could not affirm it to
be true, becaule fhe was mafk'd, but really be-
lieved it.

John Ho/kins faith, That John Hall was em-
ploy'd by Mr. Germaine, and a Lady that was
mafk'd • the Lady was the firft that ever fhewed
him his Work, what he was to do : And the firft
Work he did was to take down a Partition, we
talking amongft ourfelves, that it was the Dutch-
efs of Norfolk ; John Hall has faid that that Lady
was the Dutchefs of Norfolk, not that he could fay
io of his own Knowledge, but that he hath been
often told it was fo : He faith, that Hall told him,
the Day he, the faid Hall, was examined here, that
lf.he had been afk'd more he could have faid more.

Witneffes fworn on the Behalf of the Dutchefs of
Norfolk, intimating a feeming Reconciliation. *

MRS. Judith Stourton faith, That fhe was Ser-
vant to the Dutchefs of Norfolk, when

the Report was of the Dutchefs and Mr. Ger-
maine, which was about a Week before the Dukewith her concerning the Dutchefs of -Norfolk's and Dutchefs went to Fra7c" She was aflcM bybeincr in Mr. Germaine's Houfe : he fairh he harh *u= t „_j n _. , , . .

one was ant a oy
Preience of the

being in Mr.MA Houfe
; he faith, he hath the Lord Peterborough, if'thedrank often

:

at Wadfworth's Houfe, but he never Duke of Norfolk, in the Duke's Houfe in Sainthad any Difcourfe with her concern no- rhp r>nrrh_ <*„ »_ o J
_

'
, -

UUI(1 m -- ainthad any Difcourfe with her concerning the Dutch
efs of Norfolk, nor never faw this Woman in his

Mafter's Houfe in all his Life : He waited on his

Mafter at Table, and in his Chamber, all the
Time of his Service, which was a Year and half

;

he never faw a Lady in a Mafk in his Mafter's
Houfe.

James's Square, (where they fhut the DoorJ as
fhe would anfwer it to the Face of Almighty
God, if fhe did know whether his Dauo-hter°was
an Adultrefs : Her Anfwer was, that as fhe
hop'd to fee God in Heaven, the Dutchefs was
as virtuous as any Woman alive, for ouo-ht fhe
knew. She faith, that what fhe then faid, is true -

as£rsn"£ szrzt:& -* e^rP^ssWadfworth ; fhe was her Servant, but not long,
tor fhe was not honeft. She, the Witnefs, being
gone out, at her Return, fhe met her going away
with her, the Witnefs's Linnen, and her Huf-
band's bundled up : This is about eleven Years
fince.

wrong her She faith, that no one was prefent,
befides the Lord Peterborough and the Duke'
when they examined her; and that fhe faw no
Shirt or Waiftcoat at that time; and that fhe
doth not remember, fhe faid to Mrs. Webb any
thing concerning the Dutchefs and Mr. Germaine,

and

Mary Pennington fays, That Jane Wadfworth
was her Servant awhile, but was not honeft, and
that fhe had filched fome of hers and her Huf-
band's Linnen, and was going away with it.

Frances Knight denies the Knowledge of Wadf-
worth, or any Difcourfe with her : She never faw
her at Mr. Germaine's, nor ever carried any Let-
ters thither.

But here are two Witneffes brought in now to
arraign the Credit of John Hall, which is as
much as to fay, that they had no Exceptions to
any of the reft, or which is all one, to the Truth
of the Matter; for John Hall's Evidence is by
them confirm'd over and over. And what is it
that thefe two Witneffes have to fay at laft ?

Henry Dagley fays, That
Dutchefs he faw at Mr.
not affirm it

he believed it was the
Germaine's, but could

And John Hojkins fays, That they
faid it was the Dutchefs, but he could not fpeak
it of his own Knowledge, which amounts to no
mors than a bare Hear-fay

% Obfervations upon the Depofitions of Mrs. Judith
Stourton, Edith Sawbndge, Elizabeth Camell,
Mr. Matthew Scott, and Mr. Robert Wel-
borne.

THE Reader will find this Difcourfe about
Mr. Germaine and the Dutchefs, to be a

Scandal of a matter of fix Years ftanding > Hud-



24 43- Proceedings between the Duke of Norfolk, 3 W. £2? M.

and thinks fhe never {poke
1

with Mrs. Webb ; and

ihe was not at Windfor when the Duke was at

Perifocal I : She faith, there was a Report of

Scandals, which fhe was forry for.

Edith Sawbridge and Webb, produced on the Be-

half of the Duke of Norfolk, to difcrcdit the

Tejlimony of Mrs. Stourton. *

^Dith Sawbridge faith, That the Tuefday fol-

_j lowing this unhappy Difcourfe concerning

the Dutchefs of Norfolk, Mrs. Stourton came into

her Chamber, and me telling her what had hap-

pened at Windfor, Mrs. Stourton reply'd, this is

nothing but what fhe expected before now : The

Witnefs reply'd, that if fhe, the Witnefs, had

been as near the Dutchefs, as the faid Mrs.

Stourton, fhe would have prevented all this ; to

which Mrs. Stourton anfwered, would you have

had me whipt at the Cart's-arfe ? The Difcourfe

we had was, that Mrs. Knifeton told her, when I

came from London on Friday Night, that fhe

told me flie v/as glad I was come, for fhe expect-

ed her Throat to be cut every Night, fince my
Lord Duke went to Pcrtfmoutb ; I afk'd her the

Reafon of her Fear ; fhe anfwered, Germaine had

Jay'd with my Lady Dutchefs ever fince my Lord

Duke went to Portfmouth; that when he came

Home he would hear of it, and he would kick

her for a Bawd ; and if fhe mould tell my Lord,

Germaine would cut her Throat; I bid her have

a Care what fhe faid, for thefe were dangerous

"Words : How can you prove this ? She faid, it

was very true: The Witnefs afking her (Mrs.

Knifeton,) how fhe knew this, fhe faid, Germaine,

inftead of going Home, went into the Clofet

;

The Witnefs cannot fay, that fhe faid all this

to Mrs. Stourton, but the greateil Part fhe did fay.

Mrs. Stourton faid, this was nothing but what fhe

expedted before : This was the Tuefday after my
Lord Duke came from Portfmouth ; this was,

about Bartholomew-tide, in the firft Year of King

James's Reign.

Mrs. Stourton called in, to confront this Edith

Sawbridge, and examined.

RS. Judith Stourton further faith, That fhe

faw Mrs. Sawbridge once in the Duke's

Houie in St. James's Square, and they talk'd of

the Slander of Germaine and the Dutchefs of

Norfolk: She faith, ihe, the Witnefs, never heard

Mrs. Savibridge fay, that Mrs. Knifeton fhould

fay, that Germaine lay'd with the Dutchefs every

Night at Windfor : She denies, that fhe faid to

Mrs. Saivbridge that fhe expedited to hear that be-

fore now , fhe never faid to Mrs. Sawbridge,

would you have had me whipt at the Cait's-arle?

She faith, fhe remembers not that Mrs. Sawbridge

told her that Mrs. Knifeton faid, that Ihe was
afraid that her Throat would have been cut when
the Duke was at Portfmouth : She remembers
not that fhe afk'd Mrs. Sawbridge the Reafon of
Mrs. Knifetcn's Fear, or that fhe told her any
thing of Mrs. Knifeton, faying, that Mr. Ger-

maine had lay'd with my Lady every Night at

Windfor : She faw Mrs. Sawbridge, and difcourfed

with her ; but fhe cannot fay what Difcourfe fhe

had with her.

Mrs. Elizabeth Camell faith, that fhe went
with the Duke and Dutchefs of Norfolk into'

France; they went together very lovingly, and
parted fo : She thinks the Duke ftaid with her

about a Fortnight ; the Duke's Eye was ill, and
my Lady went often to him ; and when ihe did

fo, we retired : My Lady dreft his Eye ; they

eat and drank together every Day •, they did not

lodge together that fhe knows : My Lord told

her at parting, at the Grate in the Monaftery,

that he would fetch her away fucidenly, and they

parted kindly : Mrs. Lawfon was in the Monaftery
with the Dutchefs •, the Witnefs continued there

about feventeen Months ; my Lord expreft a
great deal of Kindnefs to my Lady in going,
and while he was there ; there were Tears on
both Sides at parting : When my Lord and Lady
were together in the Houfe call'd L'Hotel de Ter-

rau, in Paris, we ufed to withdraw, not knowing
what they had to fay together.

Mr. Matthew Scott faith, That he paid feve-

ral Sums to the Dutchefs, from the Duke ; in

May 1688, he paid One hundred and twenty five

Pounds for the Dutchefs, to Mr. Cragg : He paid
two or three hundred Pounds into trance, when
the Duke and Dutchefs were there : He cannot
fay, that he remitted any Money into France, after

the Duke came Home : He knows not that any
Money was paid to Mr. Mourton for my Lady,
by the Duke's Order.

Mr.

fon, a caft Footman, has fworn to the Shirt and

Waiftcoat, and that he immediately told my Lord

of it. Anne Barton fwears likewife, (with ano-

ther falfe Oath between her Teeth) that this

Shirt and Waiftcoat were fent by the Duke to the

Lord Peterborough's. It follows now to be noted,

what Courfe has been taken from the Firft to

the Laft, for a thorough difcovering of the Truth

of this Matter, and how it comes to pafs, that

the Thunder-bolt fhould hang in the Air fo many
Years after the breaking of the Cloud.

Mrs. Stourton is here upon her double Oath,

firft under the Shrift of the Duke and my Lord
Peterborough, who took her privately, and ad-

jured her, as ever fhe hoped to fee God in Hea-

ven, to declare what ihe knew as to the Dutch-

efs being an Adultrefs ; fhe purg'd herfelf upon

her Flopes of Salvation, that the Dutchefs was

as virtuous as any Woman alive for ought fhe

knew : She fwore the fame Thing over again at

the Bar of the Houfe of Lords, and being inter-

rogated about the Shirt and Waiftcoat before

fpoken of, fhe fwore likewife, that ihe faw no
Shirt or Waiftcoat at that Time.

* Edith Sawbridge was now produced again ft

the Credit of Mrs. Judith Stourton, and lays the

ftrefs of her Evidence upon what Mrs. Knifeton

faid, which has been the very Pinch of the Qiie-

ftion throughout the whole Caufe, and the Profe-

cution has ftill been at a Fault when it came to

any material Point ; that is to fay, only the Hear-
fay Witneffes are produced, and thofe that can

fpeak upon Knowledge, and pofitively to the

Fact, are withdrawn, or conceal'd, contrary to

the Practice and Reafon of all judicial Proceed-

ings.

Mrs. Stourton is call'd in again, to confront

Edith Sawbridge, and denies every Article in her

Depofition, one by one, that is of any Moment ;

but at the fame Time there appears no Excepti-

on, on the other Hand, to the Credit of Mrs.

Stourton ; Neither is it to be imagin'd, that any
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Mr. Robert Welborne faith, That about the

Middle of November hit, the Duke of Norfolk

lent for him by Mr, Scott, to meet his Grace in

his Room, by the Lords Fioufe, which accord-

ingly he did : His Grace told him* there had

been fome Meffages and Propofals by Sir Robert

Clayton and Sir Robert Howard, but he look'd on

them both to be Men of great Bufinefs, and could

not atcend on fuch Matters, and therefore he fent

for him, knowing him to be willing to do any

Services between them. The firft thing his Grace

defired, was to acquaint his Wire, and the Lady

Peterborough, and he thinks he named the Lord

Peterborough, that he expected to be indemnified

and" his Dutchefs, for a Divorce* 25
Quiet, on thefe Terms I (hall comply withand

her.

I do not fay it to threaten her : But I am told,

that for the Reafon of there being either One
and twenty, or Two and twenty Catholick Heirs

of my Family, before one Proteftant one* if I

would (Here his Grace flopt,) fays His Grace,

You underftand me : Making no Anfwer, his

Grace was fleafed to fay again, If I would bring

in a Bill of Divorce, I mould obtain" it on that

Account. He told his Grace he would be lorry

to hear of any fuch Thing ; but in Obedience to

his Grace's Commands, he fhould acquaint the

Dutchefs with it ; accordingly he did,- the fame

from" the Vutchefs's Equipage; for, fays he, I Day, and Lady Peterborough both. Her Grace

hear flie is fetting up for a great Equipage, and was very angry at the Meffage, efpecially at that

I defire to be free°from being obliged to pay for Part that mentioned a Divorce ; and he was fent

any of that : He told his Grace, that he thought the next Morning to Mr. Scott, to defire him to

he was mif-inform'd, for all the Equipage he acquaint the Duke, that as he was my Lord Pe-

fiw, was a Coach, Coachman, two Footmen, a terborough's Servant, it was not fit for him to re-

Pair of Horfes, and two or three more Servants, ceive nor bring fuch Meffages: But if his Grace

But, fays his Grace, I formerly paid Money for had any thing to fay, it was moft proper by a

her,' to one Mourton, and fhould be unwilling to Servant of his own, or to fend for one of hers,

do 'fb again. I prefume, my Lord Duke, faid I carried the Meffage the next Morning to Mr.

he, that°was a Debt contracted while your Grace Scott, and at my Return Home, the Dutchefs

and the Dutchefs lived together. But, fays his fhewed me a Letter fhe had writ to the Duke to

Grace, pray do you acquaint them of it, for this the fame Purpofe, and which was fent to his Grace*

is what I expect. but not by him : The Dutchefs did declare, when

Next, fays his Grace, my Wife has fome Pre- he propofed the Sale of Cafile-Rifing and Billing,

tenfions upon Caftle-Rifing, which I could fell as the Duke had defired, that ike would never

without her Confent, by lofing Two thoufand, confent to it. By any of this Difcourfe it did

or Two thoufand five hundred Pounds : And
befides, I find fhe hath alfo a Pretenfion upon

Billing, which I never knew till very lately, when

I was upon felling of that Reverfion ; but I

fliould have been an ill Man, to pretend to do

that, if I had known of any fuch incumbrance.

Therefore, I would have you tell my Wife, that

if fhe will confent to the Sale of thofe Eftates,

and make me eafy in that Particular ; let her con-

fider wherein I may make her eafy, and I fhall

do it : I know fhe was a great Lover of Drayton,

and I fuppofe is fo (till ; and lhe did once offer

me a considerable Sum of Money for my Life in

it : Therefore let her confider of this Matter,

and if fhe can propofe any thing for her Eafe

not appear to him, that the Duke fhewed

Inclinations to live with the Dutchefs, nor

he understand it fo.

any

did

The Evidence being ended,

After a long Debate thereon, the Quefliofi

was put

:

Whether the Bill, Intituled, An Act to diffolve

the Marriage of Henry Duke of Norfolk, Earl

Marihal of England, with the Lady Mary Mor-
dant, and to enable the faid Duke to marry
again, Jhall be read a fecond Time ?

It was refolved in the Negative.

Matth. Johnfon, Cler' ParliamentorV

Woman mould dare to fwear falfe, in a Cafe

where two fuch Witneffes fhould be privy to the

Perjury.

It follows now to be noted, what Courfe has

been taken for a thorough Difcovery of this In-

trigue, according to the ufual Methods of Ho-
nour and Juftice. The Examination of Mrs.

Stonrton by the Duke and my Lord Peterborough,

was as folemn, ftrict and private as the Cafe re-

quired •, and it was while the Clamour was freih

too : So that there was no Time loft when they

enter'd upon the Scrutiny. It will be feen in

that which follows, by what Degrees the Heat of

this Calumny cool'd, and what brought it on again.

The Duke and Dutchefs went for France to-

gether, about a Week after the breaking out of

this Clamour, and Elizabeth Camell waited upon
the Dutchefs , who fwears, that they went loving-

ly together, and parted with Tears on both fides

;

my Lord telling her Grace at parting, that he

would fetch her away fuddenly. They eat and
drank together every Day, and were frequently

together in private * but fhe cannot fay they

lodg'd together. So that thus far, in all outward
Vol, VIII,

Appearance, the Mifunderftanding feem'd, in

fome Meafure, to be compofed.

Mr. Scott fpeaks only to the Matter of Mo-
nies and Accompts, which is little or nothing to

the Purpofe in this Place, except only as to the

One Hundred Twenty and Five Pounds, men-
tioned to be paid by him, for the Dutchefs's Ufe;
which was a Quarterly Payment out of Five

Hundred Pounds per Annum, adjudged, and or-

dered by the High-Commiffion Court, to be paid

to her, in lieu of Alimony.
But Mr. Robert Welborne comes to the very

Merits of the Caufe, and the prefent State of the

Queftion. He depofes, That in November laft,

the Duke fent for him, and told him (among
other Things by the by,) that the Dutchefs had

fome Pretentions upon Caflle-Rif.ng, and alfo up-

on Billing ; and thereupon order'd the Witnefs

to give her Grace to underftand, that if fhe would

confent to the Sale of thafe Eftates, and make
the Duke eafy in that Particular, let her but con-

fider wherein he himfelf might make the Dutch-

efs eafy too, and upon thofe Terms he would

do it.

H Hr,



0.6 ^VroceedingsktweentheDukecf^ox^oXk^c. 3U5\fepM,
His Grace told the Witnefs farther, That

there being One or Two and Twenty Catholick

_ Heirs to the Family, before one Proteftant Heir,

if (fays his Grace) I would bring a Bill of Di-
vorce,-^ do not fay it to threaten her) I could

obtain it on that Account. The Witnefs ac-

quainted both the Dutchefs and the Lady Peter-

borough, the very fame Day, with the Subftance

of this MeiTage, her Grace taking it very heiri-

oufly to be told of a Divorce ; and the next Day
the Dutchefs fhewed the Witnefs a Letter fhe

wrote to the Duke upon this Occafion ; declaring,

that for Cajlle-Rifing and Billing, fhe would never

part with them.

It appears from hence, That upon the Exa-
mination of Mrs. Stourton, and other neceffary

Enquiries into the Grounds of this Scandal, the

Violence of the firft Impreffion was fo far taken

off, that according to the Evidence of Elizabeth

Camell, my Lord was pleafed to treat the Dutch-

efs with all Inflances of Tendernefs and Refpecf,

both upon their PafTage into France, and upon

the Places there, thofe of the Bed only excepted.

In this State, Matters have continued fome five or

frx Years now, without any Speech, or Thought
.

of a Divorce, that ever the Dutchefs heard of,

'till the Middle of November laft, in a Meffage

by Mr. Welborne from the Duke, and that was

but upon a certain Condition neither ; however it

•was improved afterwards into a Bill, that upon
the feventh of January following was formally

brought into the Lords Houfe.

The Reader will need no other Light to a true

Underftanding of the Strait her Grace was in up-

on this Surprize, and the Difadvantages me was

expofed t'o,' than what he has here before him,

in the Order of the Journal itfelf : Where he will

find the Dutchefs fo fcanted for Time to produce

WitnefTes, and prepare her Defence, that it was

a wonderful Providence fhe fhould do fo much as

fhe did. Though in the mean while, her Grace
has loft the Benefit of feveral confiderable Wit-
nefTes, for want of Time to find them out, and
bring them together. Now as for Mr. Welborne\

Depofition, it carries the Countenance rather of

a Treaty than an Accufation ; the Duke's Part

is only a calm, deliberate Difcourfe, confulting

the reciprocal Eafe both of himfelf and of the

Dutchefs. Terms are propofed and promifed,

and not one Word or Glance of Reproach from
one End to the other of it. Mr. Welborne, (up-

on the Duke's afking him, at the Lords Bar, if

by his Difcourfe he underflood an Inclination to

live with the Dutchefs) 'tis true, did not gather

from his Words, as if he had any Thought of
living with her ; the only hard Thing faid, was
that about his Catholick Heirs, which feem'd to

turn the Cafe of Adultery into a Cafe of Religion.

Let any Creature judge now, whether the Dutch-
els durrl to have flood it out thus, if fhe had
been guilty or fo foul a Crime, when fhe might
have been fare and free, as appears by the Pro-
pofal, upon Terms fo much more eafy.
TO make a fhort Summary now of 'the Whole

a Word firft to the Character and Quality of the
WitnefTes.

J

There is Owen, a Street-Porter, brought in as
a Witnefs to the Privacies of the Dutchefs's Bed-
chamber, befides feveral unanfwerable Exceptions
to the Particulars of his Evidence. There is Ell-
wood a Cooler's Wife, and a jilting little Slur,
that s as palpably detected of Falfity, as the other.
Hudfon, a poor tricking Footman, that Was turn'd
off for his ill Behaviour. Burton, a beeearfy
Wench, that cheated her Landlady, and fcriwore
nerielf in this Caufe at the Lords Bar. Varelft
a Painter, and by Intervals, a Madman. Poller,
a Coachman that was turn'd off by his Mailer
and fwore to be reveng'd of him. Lloyd, under
feveral manifeft Miftakes, but nothing to the
main Caufe. Scriber, Anderfcn, Hamming, Reynolds,
and Margaret Fcfter, fay not one Word to the

' /£,; Wadf™rth, a pilfering Servant, that
robb d her Miftrefs, and her Evidence moft ro-
tonoufly expos'd.

Now, as thefe WitnefTes are of very little Va-
lue upon the Stock of their own Credit, fo the
WitnefTes againft them cannot be deny'd to have
a fair Reputation, on the other Hand. . And k
is very extraordinary, that after the naming of
fo many Perfons in their Depofitions, that faid,
or did, or heard, or faw this; that the Profe-
cutors have not brought in fo much as one Crea-
ture to fecond the fwearing Evidence : Tho' it
is fufficiently known, they could have found them,
if they would have ventured tlie Caufe upon that
Strefs. It is to be confider'd once more, what a
Difference there has been, betwixt the Demeanour
of the one Side and the other, towards the Evi-
dence. What Promifes, Flatteries, and engaging
Obligations on the one Hand, and not fo much
as one Word or Deed, directly or indirectly, that
look'd like a Practice or a PrepofTeffion on the
other Part of the Dutchefs.

Let this be taken in the fofteff. Senfe ; for it is

a great Misfortune, when officious Inftruments,
that are forewarn'd to broach Scandals, meet with
eafy and good-natur'd Difpofitions, that are too
open perhaps to receive them. This may ferve
in fome Meafure, perhaps, to remove the Evi-
dence of thofe that are not wilfully deaf and
blind; and for the reft, it is left to Time and
Providence to bring the Truth to light in its due
Seafon, and to vindicate the Caufe of the Inno-
cent and OpprefTed.

XLIV. The
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XLIV. The Trial between Henry Duke of Norfolk, Plaintiffs

and John Germaine, Defendant , in an ASlion of Trefpafs

on the Cafe, at the Court of King's Bench, at Weftminfter,

November 24, 1692, 4W. ig?M. *

TH E Declaration was in Trinity Term, the

Fourth of William and Mary, King and

Queen. To which the Defendant pleaded Not
Guilty within fix Years. And it is replied, That

it is within fix Years ; whereupon Iffue was join-

ed, and a Jury of Twenty Four Knights and

Efquires being returned, Twelve did appear at

the Bar, and were fworn, viz.

Sir Michael Hencage, of St; Andrew's, Holbern*

Sir Thomas Grantham, of Sunbury.

Sir Charles Humfrevill, of Weftminfler.

Sir William Hill, of Teddington.

Ralph Hawtry, of Ryflip, Efquire.

Robert Sheffield, of Kenjington, Efquire.

John Ragett, of Drayton, Efquire.

Hugh Squire, of Wejlminfier, Efquire.

John Ccggs, of St. Clement Danes, Goldfmith.

Charles Pryor, of Highgate, Efquire.

Richard Craddock, of Hornfey, Efquire : And
William Withers, of Cripplegate, Efquire.

After the Jury were fworn, the Council for his

Grace the Duke open'd the Caufe.

Mr. Banifier. May it pleafe your Lordfhip,

and you Gentlemen of the Jury, this is an Acti-

on brought by Henry, Duke of Norfolk, againft

one John Germaine. The Plaintiff fets forth,

That the Firft of April, in the Second Year of

the Reign of the late King James, the Defendant

did, by unlawful Ways and Means, entice away

his Dutchefs, by which Means he had not the

Benefit of her Society, and, by lafcivious Con-
verfation, committed Adultery with her, and
caufed her to commit Adultery : And this he lay-

eth to his Damage 100,000/.

If we prove, that he did do fo, we hope you
will give us good Damages and Cofts.

Mr. Att. Gen. May it pleafe your Lordfhip,

and you Gentlemen of the Jury, this is a very

melancholy Thing to be told; yet it is fit the

Age we live in may know it, fo as the Offender

may be punifh'd. The Duke of Norfolk is the

firft Duke in England; inftall'd Knight of the

moft Noble Order of the Garter ; Lord High
Marfhal of England, and one of the Lords of
their Majefties moft honourable Privy Council:

And he to be thus abufed, perhaps none found
any fuch Caufe to come before any. Court. It is

a hard Thing, as this Cafe is, for us to produce
ftrong and pregnant Evidence : But our Proofs
are fuch, as I am afhamed to repeat them; but
defire the Witnefies may tell your Lordfhip,

and the Gentlemen of the Jury, what they know.
It was not kept fecret, but it was known fo pub^
lickly, as all the Kingdom did ring of it; and
how the Defendant had the Dutchefs frequently

to his Houfe ; and how they lived in Adultery :

My Lord, we will take that Method that is moft
plain ; therefore it will be neceflary to give your
Lordfhip an Account of fomething of the Begin-

ning of this Matter.

L. C. J. As to the Time.

Serj. Tremaine. They would make this a Sort

of a running Account.

Sir W. Williams. It muft be within fix Years ;

before the 26th of May laft, if they will prove

any Adultery ; before, it is nothing.

L. C. J. If the Witnefs be not heard, it is im-
poffible to tell whether it be within the Statute of
Limitation.

Mr. Juft. Eyres. If we hear it3 and find it out

of Time ; then when we have heard it, we can

tell the Jury how it is, whether it be within the

Time ; and they are to take Notice, if they open

Evidence that go'eth beyond fix Years, I hope

your Lordfhip will not fuffer them to do that.

Mr. Serj. Thompfon. Here are Anticipations,

Directions, and what not.

Att. Gen. We will call our Witnefies, if your
Lordfhip pleafe.

Court. Rowland Owen, Do you know the

Dutchefs of Norfolk?

Rowland Owen. Yes.

Att. Gen. Do you know John Germaine ?

Rowland Owen. Yes, very well.

Att. Gen. Pray tell my Lord and the Gentle-

men of the Jury what you know of him.

Rowland Owen. I have feen him feveral Times
Dine and Sup at my Lord Duke's Houfe.

Att. Gen. Tell what Familiarities you have

feen pafs between the Dutchefs and Germaine.

Rowl. Owen. I was order'd by one Henry Rey-

ner, to go down to Whitehall with Plates and a

Table-cloth, and he would go to the Blue Pojls

for fome Things, and there was a Supper to be

that Night; then to go down to Whitehall:

When 1 came there, at my Lord Duke's Apart-

ment, I open'd the Door, and afterwards going

into a Room, I faw Mr. Germaine and the Dutch-

efs in Bed together ; and the Dutchefs pufh'd

me out, and afk'd me how I durft be fo impudent

as to come in, and chid me.

L. C. J. Wno chid you ?

Att. Gen. He faith, my Lord, the Dutchefs of

Norfolk.

* This Trial, in Order of Time, (fcould not follow the foregoing ; but as it relates to the fame Bufinefs, it was thought
proper to infert it here.

Mr.
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Mr. Serj. Tremaine. Pray when was this ?

Rowl. Owen. About feven Years fince.

Mr. Serj. Tremaine. Owen, you fpeak of fome-

ihing of a Supper, and that you went down to

Whitehall'; Who gave you the Key ?

Rowl. Owen. One Henry Reyner.

Sir Tho. Powis. What are you a Street-Porter ?

Rozvl. Owen. I was Uiher of the Hall.

Att. Gen. You were Servant to the Duke,
Were you not ?

Rowl. Owen. Yes.

Sir Tho. Powis. Were they at Supper that

Night?
Rowl. Owen. I cannot tell.

Sir Tho. Powis. You carried down Plates ?

Rowl. Owen. Yes.

Sir Tho. Powis.. This you fay was feven Years

ago-, Who did you tell it to?

Rowl. Owen. To the Houfe-keeper.

Sir Tho. Powis. Who was fhe ?

Rowl. Owen. One Mrs. Webb.

Sir Tho, Powis. Did you tell no body elfe ?

Rowl. Owen. No, indeed, I will not lye.

Att. Gen. We will call another Witnefs.

Margaret Ellwood, Do you -know the Dutchefs

of Norfolk?

Margaret Ellwood. Yes, my Lord.

Att. Gen. Do you know John Germaine ?

Marg. Ellwood. Yes, my Lord, about feven

Years fince ; but I do not know whether I know
him now.

Att. Gen. Pray tell my Lord and the Jury what
you know.

Marg. Ellwood. It was my Bufinefs, being

Houfe-keeper, to look after my proper Affairs,

and I being call'd down, I faw my Lady and
Germaine ; and I faw my Lady in an ill Poiture

upon the Stools, and my Lady faid to Germaine,

Kick her.

Mr. Serj. Thompfon. Tell how you faw her.

Marg. Ellwood. Why, when I faw her, I faw

her bare Knee, and Germaine was near to her

;

and then I came away, fhe being angry, and fo

he came from her.

Court. Was his Breeches down ?

Marg. Ellwood. His Breeches was down, and

his Hat and Sword lay upon the Table.

Att. Gen. What Pofture was the Dutchefs in ?

Marg. Ellwood. I faw her bare Knee, and he

—

Att. Gen. Was fhe lying down ?

Marg. Ellwood. Yes; and the Saturday after I

did fee Mr. Germaine come in, and he laid his

Hat on the Table, and unbutton'd himfelf, and

went to Bed to her.

L. C. J. How do you know that ?

Marg. Ellwood. I open'd the Drawing-Room
Door, and look'd through the Key-hole of the

other Door where they was, and faw them go to

Bed.

L. C. J. How do you know he was in Bed

with her ?

Marg. Ellwood. Why I faw them, for there was

a Wax Candle in the Chamber, and I could fee

them eafily.

L. C. J. What Time was this you fay you faw

them in Bed ? Had they no Curtains ?

Marg. Ellwood. Yes, my Lord, they had ; tho'

they were drawn on both Sides the Bed, they

left them open at the Foot.

Court. Did you ever pretend this before ?

Marg. Ellwood. Yes, I did.

Court. Did you ever fwear this before ?

Marg. Ellwood. Yes, my Lord, in the Parlia-

ment I did.

Sir Tho. Powis. You have liv'cfin feveral Places

fince ; Did you never tell any body's Servant ?

Marg. Ellwood. To no body but Mrs. Webb i

And my Lady gave Orders next Morning, that I

fhould be put away ; but I heard no more of
it ; but I ftaid.

Att. Gen. Do you know any thing elfe ?

Marg. Ellwood. I was making my Lady's Bed,
with one Anne Burton, and I found Mr. Ger-
maine's Handkerchief and Ruffles in the Bed, at

one Time.
Att. Gen. Do you remember any Shirt and

Waiftcoat that was found ?

Marg. Ellwood. Yes.

L. C. J. Did you find his Handkerchief and
Ruffles in my Lady's Bed ?

Marg. Ellwood. Yes.

L. C. J. Did you never fee him cdme down
Stairs ?

Marg. Ellwood. No, my Lord.
L. C. J. Ie is very much you never faw him

come down Stairs.

Marg. Ellwood. We fet Traps for him to fall

over, but he never came down to fall over them.
Serj. Tremaine. Do you know of any thing,

but in the firft Year of King James ?
.

Marg. Ellwood. No, my Lord, not I.

Att. Gen. We will call another Witnefs, Mrs,
Benjkin. I think, Mrs. Benjkin, you are mar-
ried ?

Mrs. Benjkin. Yes.

Att. Gen. What is your Chriftian Name ?

Mrs. Benf. Anne.

Att. Gen. Pray tell my Lord and the Jury what
you know.

Mrs. Benf. My Lord, I was Houfe-maid and
Servant to the Dutchefs, in the firft Year of King
James's Reign : About Bartholomew-tide, my
Lady Dutchefs went to London with Germaine,

Nell Gwin, and fome others, and we did not
expect them to come Home that Night, but fhe
did, and after they went to Supper; after that

they went to Cards ; and then my Lady Dutch-
efs had a great Mind to go to Bed, and bid us to
make her a Fire, and fo we did, and my Lady
went to Bed, and faid, Tho' the King and Queen
fhould fend for me, I would not rife 'till Eleven
o'Clock to Morrow Morning. So the Candles were
put out, and two Footmen flood to wait, becaufe
Mr. Germaine ufed to be generous to the Ser-
vants ; and they waited 'till Two o'Clock in the
Morning. I afk'd them whether Mr. Germaine
had come down ? and they faid, No ; for they
had been there all the while ; and if he came, he
could not go, for they faid, We have laid Chairs
and Stools in the Way, that if he come, he might
fall over them ; and the next Morning I faw a
Man with a Paper-Box in his Hand, and he
afk'd me for Mr. Germaine's Chamber, or Lodg-
ings ; I told him, I knew none he had there.

My Lord, the next Day, my Lady Dutchefs or-

dered me to make her a Fire, and Mrs. Knifeton

was combing her Head, and Nell Gwin' came in,

and faid, Good Morrow to your Grace ; how
did you reft laft Night? She faid, very well. Then
Col. Cornwal came in, and faid to my Lady
Dutchefs, How doth Mr. Germaine do ? And
fhe faid, Why do you afk me? And Col. Corn-

wal faid, He did not lie at Home laft Night.

Then Nell Gwin faid, We fhall fee him come
out,.
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out by and by like a drown'd Moufe. And Jo I

went to make my Lady Dutchefs's Bed, and

found a Handkerchief and Ruffles. And Mrs.

Kufetcn came and faid, Come hither, and I will

iriew you a Sight ; and when I came, there lay a

Shirt and Waiitcoat, and J took them away, be-

caufe it was a Place- where any Body, as they

came, might Jee them. And my Lord Duke
was not in Town.

Att. Gen. How came you to take Notice of the

Ruffles and Handkerchief?

An:ie Benf. Why, Mrs. Knifeton faid it was a

Man's Ruffles.

Sir Tho. Powis. How long was this fince ? In

Eighty five. Had there not been an Appeal ?

Anne Benf. Yes, there was.

Serj. Birch. Was there any Thing remarkable
in the Bed ?

Anne Benf. The Bed was ftained.

Sir Tho. Powis. What is your Name now,
Eenjkin ? ,

Anne Benf. Yes.

Sir Tho. Powis. What was your other Name ?

Anne Be:if. Burton.

Sir Tho. Powis. Was you ever married ?

Anne Benf. Sir, you know I could have no
other Name, if I were not married.

Sir Tho. Powis. You have lived in feveral Places.

Anne Benf. I have lived with my Lord of Clare,

and my Lord Ferrers.

Serj. Birch. Did Germaine go by any other

Name than he goeth by now ?

Anne Benf. Not as I know of.

Att. Gen. My Lord, we will call another Wit-
nefs. Thomas Hudfon, Do you know the Dutch-
efs of Norfolk, and Mr. Germaine ?

Tho. Hudfon. Yes.

Att. Gen. Pray what did you obferve betwixt

the Dutchefs of Norfolk and Germaine?
Tho. Hudfon. Sir, I was a Servant to Mr. Scroggs,

that was the Dutchefs's Steward, and fo he go-
ing away upon other Bufinefs, I was left Butler

at bVindfor\ and there came two Captains to play
at Cards ; one Captain afked if Mr. Germaine
was there ? I told him, No. Now his Man, as

I heard after, had brought Germaine a Shirt and
Waiftcoat ; for, as foon as his Man was gone,
we found the Waiftcoat and foul Shirt : And the

fame Day the Dutchefs treated the Queen at

Windfor.

L. C. J. When was this ?

STho. Hudfon. It was in the Year 1685.
Sir Tho. Powis. Was this in the Year 1685 ?

Tho. Hudfon. Yes, it was fo, for I took it down
in my Book.

Mr. Jones. Did you fwear all this before the

Houfe of Lords ?

Tho. Hudfon. Yes •, but only the Day of the

Month I could not well remember then ; but I

refrefhed my Memory fince.

Serj. Thomp. We will call Mrs. Haftings and
Elizabeth Knave. Mrs. Frances Haftings, Do you
know the Dutchefs of Norfolk, or Mr. Germaine ?

Mrs. Haftings. I knew nothing of them, but
that they lay at my Houfe.

Att. Gen. Did you know Mr. Germaine?
Mrs. Haftings. I faw him but once.

Att. Gen. Did you ever fee Mr. Germaine lie at

your Houfe ?

Mrs. Haftings. Yes.
Alt. Gen. When ?

Mrs. Hajiings. The firft Year of King JameSs
Reign.

Vot. VIII.

Att. Gen, How long ?

Mrs. Haftings. A whole Summer.
Att. Gen. We will call another Witnefs.

Elizabeth Knave, Did you ever live with Mrs.

Hajiings ?

Eliz. Knave. Yes.

Att. Gen. How long ?

Eliz. Knave. A whole Summer.
Att. Gen. Did you ever fee the Dutchefs of

Norfolk ?

Eliz. Knave. Never.

Att. Gen. Did you ever fee the Dutchefs of

Norfolk and Mr. Germaine together ?

Eliz. Knave. No, but Mr. Germaim's Servant

faid it was the Dutchefs of Ncrfolk that was with

Mr. Germaine % and as he and I was making the

Bed, I found a Handkerchief* marked with an

M, and a Coronet.

Att. Gen. In whofe Bed was this ?

Eliz. Knave. Why, it was in Mr. Germaine's

Bed.

L. C. J. How long fince ?

Eliz. Knave. In the firft Year of King James's

Reign.

L. C. J. Woman, did you find the Handker-

chief ?

Eliz. Knave. Yes, my Lord.

L. C. J. What Mark had it?

Eliz. Knave. An M, and Coronet.

Serj. Thompfon. You fee how far we are gone.

L. C. J. AH without the Statute.

Serj. Thompfon. We fhall fhew your Lordfhip,

and the Gentlemen of the Jury, that my Lady
Dutchefs went by the Name of my Lady Bate-

man, and Mr. Germaine went by the Name of her

Brother ; and that he did take a Houfe at Vaux-

Hall, over the Water 5 the Man's Name was

Scriber ; and fhe lived in that Place for three

Quarters of a Year and more ; and then Mr.
Germaine came conftantly to her ; and it was

known to be the Dutchefs of Norfolk, tho' fhe

went by another Name, and her Servant, Henry

Reyner, alfo : This Reyner was he, that the firft

Witnefs fwore gave him a Key to her Chamber
at Whitehall. [Henry Reyner did not appear.

~\

Att. Gen. Peter Scriber*, Pray do you know one
Mr. Germaine ?

Peter Scriber. Yes, Sir.

Att. Gen. Pray, did he come to take any Houfe
of you ?

Peter Scriber. Yes, Sir.

Att. Gen. Plow long fince ?

Peter Scriber. About two Years fince.

Att. Gen. Who did he take it for ?

Peter Scriber. He told me for a Couple of La-
dies that came from Holland, as he told me.

Att. Gev. By what Name went they ?

Peter Scriber. One by the Name of Mrs. Bryan,

another's Name was Madam Bateman.

Alt. Gen. Did you know any Gentleman, call-

ed Mr. Germaine, that lived near the Cock-Pit?

Peter Scriber. Indeed, Sir, I know not where
he lived : I have feen one walk in the Garden,

that went by the Name of the Lady Batemaiis

Brother.

L. C. J. Where is your Houfe ?

Peter Scriber. At Faux- Hall.

L. C. J. Who paid you the Rent?
Peter Scriber. One Half- Year, my Lord, was

paid by my Lady Bateman.

I.. C.
'f.

What Servants h?.d fhe ?

Peter Scriber. She had one that went by the

Name of Goodman.

I Att G
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Att. Gen. We will call another Witnefs. Tho-

mas Lloyd, Do you know the Lady Batman and
Mr. Germaine?

Tho. Lloyd. Yes* Sir.

Att. Gen. How often have you feen Mr. John
Germaine at Vaux-Hall?

Tho. Lloyd. Often,

Att. Gen t Who was this Lady Bateman?
Tho. Lloyd. The Dutchefs of Norfolk.

Att. Gen. How do you know that ?

Tho. Lloyd. Becaufe I have feen her coming out

of the Houfe of Lords ; and they faid it was the

Dutchefs of Norfolk.

Att. Gen. Are you fure of that ?

Tho. Lloyd. Yes, Sir.

Att. Gen. Did you know one Goodman ?

Iho. Lloyd. Yes, Sir.

Att. Gen. What is he?

Iho. Lloyd. I know not* but I heard after* his

Name was Reyner; but when he waited on the

Lady Bneman, he went by the Name of Good-

man : Before Michaelmas laft was Twelve-month,
I law Mr. Germaine that Summer walking with
the Lady Bateman.

Sir W. Williams. You fay you faw Mr. Ger-

mane walking that Summer with the Lady Bate-

man : What Summer was that ?

Tho. Lloyd. Yes, that Summer was Twelve-
month.

, Sir W. Williams. Are you fure it was within

two or three Years ?

Tho. Lloyd. Yes, that I am fure it was.

Sir W. Williams. Was it the Beginning or End-
ing of the Summer ?

Tho. Lloyd. It was about the Heighth of
Summer.

Att. Gen. We will call other Witneffes ; one
Robert Hemingway : Where do you live ?

Rob. Hemingway. At Vaux-Hall.

Att. Gen. Do you know one that went by the

Name of the Lady Bateman ?

Rob. Hemingway. Yes.

Att. Gen. And you are fure that fhe went by
the Name of the Lady Bateman: Is fhe Dutchefs

of Norfolk?

Rob. Hemingway. Yes.

Att. Gen. Do" you know one Goodman, that

waited upon the Lady Bateman ?

Rob. Hemingway. Yes.

Att. Gen. Was that his right Name ?

Rob. Hemingway. No, his Name was Reyner.

L. C. J. Where did you fee her ?

Rob. Hemingway. Near her Father's Houfe,
my Lord Peterborough's.

L. C. J. Why, How did you know this was
the Dutchefs of Norfolk?

Rob. Hemingway. Why, all that ever I knew,
faid fhe was fo.

Att. Gen. Where did you fee the Dutchefs of

Norfolk ?

Rob. Hemingway. I have feen her in the Houfe,
and out of the Houfe of the Lord Peterborough.

L. C. J. What Occafion had you to obferve her?

Rob. Hemingtvay. I have feen her at her Fa-
ther's Houfe by the Mill-bank.

Att. Gen. He was a Gardener employ'd there.

We will call another Witnefs. Andrew Anderfon,

Do you know the Dutchefs of Norfolk?

And. Anderfon. Never otherwife, but by the

Name of the Lady Bateman.

Att. Gen. Do you know a Lady that went by

the Name of the Lady Bateman ?

And. Anderfon. Yes.
Att. Gen. Do ycu know one Mr. Germaine?
And. Anderjon. I never knew his Name ; but

he went by the Name of my Lady's Brother : I
have carried him oft-times by Water to Vaux-
Hall.

Att. Gen. Have you carried that Gentleman
that lived next Door to the Cock-Pit, by Water
to Vaux-Hall?

And. Anderfon. Yes.
Att. Gen. By what Name did he go by ?

And. Anderfon. By the Name of my Lady's
Brother.

Att. Gen, What is his Name ? Or what Name
doth he go by now ?

And. Anderfon. You know very well.

Att. Gen. Have you carried any Wood from
Vaux-Hall, to the Cock-Pit?

And, Anderfon. Yes.
Alt. Gen. From whence ?

And. Anderfon. From my Lady Bateman.
L. C. J. When you did carry him by Water,

where did you take him up ?

And. Anderfon. Sometimes, my Lord, at Chan-
nel-Row, fometimes atone Place, and ibmetimes
at another.

Att. Gen. My Lord, he faith he carried from
Vaux-Hall fome Wood, and it came over, and it

was carried to the Cock-Pit.

L. C. y. When you faw him then, by what
Name did he go by ?

And. Anderfon. I never knew him then but by
the Name of my Lady's Brother.

L. C. y. What Name goeth he now by ?

And. Anderfon. Germaine: All that know his

Name, know it to be Germaine.

Att. Gen. Did you know one that went by the
Name of Goodman, that lived at Vaux-Hall with
this Lady Bateman ?

And. Anderfon. I knew not but that was his

right Name then j but now I hear his right
Name is Reyner.

L. C. y. When you did carry him by Water,
where did you carry him ?

And. Anderfon. My Lord, fometimes to one
Place, and fometimes to another, as I am com-
manded : I muft obferve.

Att. Gen. My Lord, we will prove that the
Dutchefs hath been feveral times with Germaine
at the Cock-Pit, and that Germaine hath gotten a
private Door into the Cock-Pit Yard, and fo into

the Park, for which he pays forty Shillings pet-

Annum.
Att. Gen. Mr. Bradbury, where do you live ?

Hen. Bradbury. I live next Door to Mr. Ger-
maine's.

Att. Gen. Where is that ?

Hen. Bradbury. By the Park-Wall, next Door
to the Cock-Pit.

Att. Gen. Tell my Lord, and the Gentlemen
of the Jury, how it was he had a Door.

Hen. Bradbury. Why, Mr. Germaine had no
Way where he could go into the Park, fo he

fpake to my Man, that he might have a Privilege

to go through my Door into the Park ; fo I or-

dered my Man to give him, or his Servants,

PafTage. About a Year after, he fent a Workman
to me, that he might make a Door out into the

Park, and I did agree with him for a Buck, or

forty Shillings in Money, which he pleafed ; and
fo a Door was made ; but fince he hath gotten a

Door himfelf into the Park,

Att. Gen.
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Att: Gen. John Dagky, Pray give an Account

of what you know of the Dutchefs of Norfolk,

and Mr. Germaine.

John Dagley. I was at work there, and I faW

a Gentlewoman going to and fro, up and down

Stairs, and I afked, who that was? And I was

told it was the Dutchefs of Norfolk. i here

was a brave curious Bed, and I was faying to

fome of the Houfe, that it was a very fine Bed ;

and afking what it might be worth, they faid it

coft Seven hundred Pounds : And I was then

juft married, faid I, (I have a mind to bring my
Wife hither, and give her a jflurt upon it ;) and

we laid all our Heads together as if we were

fettling the Nation ; and then they faid, that

Bed was for the Dutchefs of Norfolk ; and I faw

a Perfon there, who they faid was the Dutchefs

of Norfolk.

Serj. Birch. Richard Owen, Do you know Mr,
Germaine at the Cock-Pit ?

Rich. Owen. Yes.

Att. Gen. What Company have you feen with

him ?

Rich. Owen. Why, I faw a Lady in a Mafk I

may fay a hundred times.

Att. Gen. How often ?

Rich. Owen. I may fay a hundred times in a

Mafk, looking about : Another time I faw my
Lord Duke of Norfolk walking among the Trees

in the Park, and this Lady looking out of the

Window towards him, in Mr. Germaine'*, Houfe :

This I have feen ; I fpeak what I know.

Att. Gen. Jane Wadfworth, come tell my Lord
and the Jury what you know ; fpeak out ; Do
you know Mr. Germaine?

Jane Wadfworth. Yes.

Att. Gen. Where liveth he ?

Wadfworth. In Park-Street, near the Royal

Cock-Pit.

Att. Gen. Have you ever feen the Dutchefs of

Norfolk at Germaine's Houfe ?

Wadfworth. Yes.

Att. Gen. Upon what Occafion ?

Wadfworth. I living next Door, going in for

a Pint Pot, with the Dutchwoman that belonged

to the Houfe, and afking her for it, fhe faid,

there's never a Pint Pot here ; it was above

Stairs, and bid me go up and fetch it, and fo I

did ; and I met the Dutchefs of Norfolk there,

fhe had a Night-Gown on, and Flanders-Lace,

but in Night-Linnen.

Att. Gen. Was fhe undreffed ?

Wadfworth. Undreffed as one may think ; fhe

might have a Petticoat on.

L. C. J. What Occafion had you to go there ?

Wadfworth. For a Pint Pot, my Lord, and go-

ing up, I faw the Dutchefs of Norfolk going from
one Room to another : And, my Lord, another

time, I faw the Dutchefs of Norfolk and Mr. Ger-

maine in a Coach together.

Att. Gen. When was that ?

Wadfworth. It was in March laft ; and when I

faw the Coachman, I afked him, who it was that

he fat down out of the Coach, and he faid an
honeft Gentleman, that gave him Two Shillings

for the carrying him from the Horfe-ferry.

Att. Gen. Have you ever feen Mr. Germaine at

the Dutchefs's Houfe ?

Wadfworth. I did difguife myfelf, and followed
him to fee where he would go-, and I did fee

him go into the Dutchefs's Floufe at Mill-bank.
Att. Gen. When was this ?

Wadfworth. In May laft.

31
L. C.J. What Time of the Day ?

Wadfworth. My Lord, at Nine of the Clock
at Night.

Sir Tho. Powis. When you fay you went for

the Pint Pot, did you ever fay any Thing to any
Body of it, that you had feen the Dutchefs of
Norfolk?

Wadfworth. Yes, to one Harman, that I had
feen the Dutchefs of Norfolk.—How, faid he, If

my Mafter had feen you to go up Stairs, he
would have kill'd the Dutchwoman.

L. C. J. Do you know my Lady Dutchefs well ?

Wadfworth. Yes, my Lord, I know her well;

fhe had Flanders Horfes ftood in my Stable, when
I kept the Bear-Inn^ and fhe came often to fee

them ; I know her very well.

Serj. Birch. Anne Read, Do you know Mr.
Germaine's Houfe ?

Anne Read. Yes;

Serj. Birch. Where is it?

Anne Read. By the Cock-Pit.

Serj. Birch. Do you know him?
Anne Read, Yes.

Serj. Birch. What Company have you feen go
there ?

Anne Read. In April laft I faw a Chair go by»
and fome Perfons laid, That was the Dutchefs of

Norfolk, and fo I went and faw her in the Chair

twice.

Serj. Birch. Did you fee her with her Mafk off?

Anne Read. I faw her with her Mafk off, and

faw her fet down at Mr. Germaine's Houfe, and

go in a Doors, the Door being immediately open-

ed for her.

L. C. J. Did you know the Dutchefs before ?

Anne Read. Yes, my Lord,

L. C. J. Did you fee her before this Time ?

Anne Read. Yes, my Lord.

L. C. J. What Time of the Day was this ?

Anne Read. Between Two and Three of the

Clock.

Att. Gen. You fay you faw her with her Mafk
off, and fet down at Germaine's Houfe, and the

Door was immediately open'd ?

Anne Read. Yes, my Lord.

Att. Gen. Now we will call another Witnefs,

one Thomas Fofier. Do you know the Dutchefs

of Norfolk?

Thomas Fofier. Yes.

Att. Gen. How did you come to know her ?

Tho. Fofier. I drove her often in a Coach with

Mr. Germaine.

Att. Gen. How long fince ?

Tho. Fofi:y . About this Time four Years.

Att. Gen. Where did you ufe to carry them ?

Tho. Fofier. Sometimes into Lombard-Street,

fometimes to one Place, and fometimes to ano-

ther; and I look'd back, and faw them with their

Heads laid together.

Att. Gen. Are you fure it was the Dutchefs of

Norfolk ?

Tho. Fofier. Yes, Sir, I knew her before fhe

was marry'd, and I knew her after.

Sir Tho. Powis. Did you fee them with their

Heads together?

Tho. Fofier: Yes.

Sir Tho. Powis. When you was on the Coach-

Box, you fay you faw them ?

Tho. Fofier. Yes.

L. C. J. Did you look back to fee them ?

Tho. Fofier. Yes, my Lord, and their Heads

were laid together.

Serj. Tremaine. Where do you live now ?

Tho.
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Tho. Vofter. With the Duke of Norfolk.

Att. Gen. We will call another Witnefs. Mr.
Boivtel, Pray do you know Mr. Germaine?

Mr. Bozotel. Yes.

Att, Gen. Do you know the Dutchefs of Nor-

folk ?

Mr. Bow. Yes, Sir.

Att. Gen. Have you feen her ?

Mr. Bow. Yes; I faw her come out of Mr.
Germaine**, Houfe, in a Chair, into St. James's

Park.

Att. Gen. Was it the Dutchefs of Norfolk?

Mr. Bow. Yes.

Att. Gen. Did you know her before ?

Mr. Bow. Yes, Sir.

Att. Gen. Had you full Sight of her?

Mr. Bow. Yes, Sir.

Att. Gen What Apparel was fhe in ?

Mr. Bow. In Man's Apparel, a Blue Coat and

Peruke.

L. C. J. How long have you known the Dutch-

efs of Norfolk ?

Mr. Bow. Thefe eight or ten Years.

Scrj. Tremaine. Do you believe it was the Dutch-

efs of Norfolk?

Mr. Bow. I do verily believe it.

Serj. Tremaine. Do you take it upon your Oath ?

1A\\ Bow. I do verily believe it : The Dutch-

efs being in a Chair, the Maid came running out

of Germaine's Houfe after her, with a Hand-
bafket.

Att. Gen. When was this ?

Mr. Bow. In April laft.

L. C. J. Are you fure it was the Dutchefs's

Maid ?

Mr. Bow. She gave in Evidence as fo, in the

Houfe of Lords.

Att. Gen. What is her Name ?

Mr. Bow. Frances Knight, and fhe had a Hand-
bafkeC in her Hand.

Att. Gen. W7
hat did you obferve in the Hand-

bafket in her Hand?
Mr. Bow. I fuppofe there was Cloaths, for I

faw the Tip of a Coat, or Gown hang out.

Att. Gen. My Lord, we have brought this

down (o tar

L. C. J. Why, all is not within the Statute—
I muft direct the Jury.

Att. Gen. We have told you when it began.

However, we will call another Witnefs.

Serj. Thompfon. Mary Hall, Do you know Mr.
Germaine ?

Mary Hall. Yes, Sir.

Serj. Thompfon. Do you know where he lives ?

Mary Hall. Yes, at the Royal Cock-pit in Park-

Street.

Serj. Thompfon. Did you ever fee the Dutchefs

of Norfolk in your Life-time?

Mary Hall. I cannot tell whether I did or not,

for I do not know her, fo I cannot tell when I

do fee her.

Sir W. Williams. They have call'd about nine-

teen WitnefTes ; for the firft five we pafs over

them, for they did not fpeak one Word of any

Thing fmce 86: And for the other, they have

not proved any one Act in the Time of the De-

claration betwixt Mr. Germaine and the Dutchefs

of Norfolk : They have not proved any Thing

that hath any Tendency to it : They have not

o-iven any Manner of Evidence : If there be any

Thing that hath any Tendency, it is that which

fane iVadfworlh faith : And what is it that fhe

Duke of Norfolk, 4\V.^>M,
faith? Why, fhe being a Woman that fold Ale,
fhe had let a Pint Pot go to Mr. Germaine'*, Houfe,
fo fhe went for it; and the Dutchwoman that lived

there, directed her to go up the Stairs for the
Pint Pot. She fweareth that fhe faw the Dutch-
efs of Norfolk, and fhe had a Petticoat on ; and
this is the Evidence that fhe hath given. She
doth not pretend" that Mr. Germaine was in the
Houfe, or in Company with the Dutchefs ; and
fhe appeareth to be a Stranger in the Houfe, and
yet flie muft run up Stairs. As for her Reputa-
tion, fhe is one of the vileft of Women. She
would fay fomething in March or May laft, but
there is no Aft proved by her; and fhe is a vile

and incredible Witnefs, we fhall call WitnefTes
to fhew it.

Sir Tho. Fowls. My Lord, for this Woman
Wadfworth, we will not only call the Perfon fhe
fpoke to of this, that will contradict her, and
tell what fhe did fay, but go to her Credit and
Reputation. So that now, my Lord, I believe,

upon the whole Matter, we cannot do the Duke
of Norfolk more Honour, than to acquit the De-
fendant; for it will be more Honour to the Duke
of Norfolk to have the Defendant acquitted, .than?

Satisfaftion to him by giving him any Damages
whatfoever.

Sir W. Williams. We will now call our Witnefs,
Grace Cook. Do you know Jane Wadfworth ?

Grace Cook. Yes, Sir.

Sir W. Williams. Tell my Lord, and the Jury,
what Difcourfe you and Jane Wadfworth have'

had together.

Grace. I will. She and I had fome Talk toge-

ther -, and fhe then faid, I could do them no-

Good, for I was miftaken.

Sir W. Williams. When did fhe tell you this ?

During the Sitting of the Parliament ?

Grace. Yes : She came in and faid, I can do
them no Good ; for, faid fhe, I did go into Mr.
Germaine''?, Houfe, and thought I had feen the

Dutchefs of Norfolk, but now I fee I am miftaken.

Sir W. Williams. You are a near Neighbour c®

her?

Grace. Yes, Sir.

Sir W. Williams. What is her Reputation!

Grace. I cannot fay any Thing to her Reputa-
tion.

Sir W. Williams. Who was by ?

Grace. There was another Woman.
Jane Wadfworth. I had a Subpoena, and as I

was going to Mr. Germaine's Houfe, there was
one of his Servants; and I had like to have been

knock'd down : And there was one Hall; What,
faid he, you are to go to be a Witnefs ? What,
you will fwear that the Dutchefs lay with Mr.
Germaine? And another faid, I deferved to be at

Bridewell.

L. C. J. Who was it that told you that you
deferved to be at Bridewell?

Jane Wadfworth. Hofea, his Footman. My
Lord, it was not a Fortnight fince I was robb'd :

And it is not a Fortnight fince there came in

Perfons, and threaten'd me, and faid what they

would do to me. It is not two Months fince,

that a Perfon or two did beat me, and had like

to have knock'd me down ; and they ran into

this Woman's Houfe, (Grace Cook's.)

Serj. Thompfon. You are afk'd, If thofe Perfons

that had like to have knock'd you down, did not

run into Mrs. Cook's Houfe ?

Jane Wadfworth. Yes.

Cryer.
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Cryer. Call Hall.

Serj. Tremaine. The Queftion is, Whether

what Mrs. Wadfworth fvvore was true ?

Hall. She faid fhe happen'd to go for a Pint

Pot to Mr. Germaine's Houfe, and going up the

Stairs for it, I thought I had feen the Dutchefs

of Norfolk then there, but I faw it was not fhe :

And one Hofea Grimfiey afk'd if fhe was lure of

what fhe faid was true ? She faid fhe would not

fay it for the World.

Att. Gen. What Trade are you?

Hall A Joyner.

Att. Gen. Are not you employ'd by Mr. Germaine?

Hall. Yes.

Att. Gerti How long fince ?

Hall. Why, ever fince King William was

crown'd.

Att. Gen. Have you been ever fince 'employ'd

by him ?

Hall. No 5 by Times I have been.

Att. Gen. Upon your Oath ; Who did you

hear this Lady was, that ufed to come to Ger-

maine's Houie ?

Serj. Levinzs. By the Oath you have taken ;

Did not you hear it was reported, it was the

Dutchefs of Norfolk?

Hall. Yes, Sir.

Serj. Birch. Did you not whifper daily in the

Ear, and fay, That you believed her to be the

Dutchefs of Norfolk ?

Hall I cannot remember.

Serj. P'emberton. Was that Woman* in fuch a

Condition as (he faith fhe was ?

Hall. No; I think that fhe was in as good

Condition as fhe is now.

Serj. Thompfon. That could not be, fhe was fain

to be carried in a Chair to the Houfe of Lords.

Serj, Tremaine. Tell my Lord, and the Jury,

what you heard Fofler, the Duke of Norfolk's

Coachman, fay of Mr. Germaine*

Hall. Why, he faid Mr. Germdine had done

very ill in turning him off in Ireland, and he

would be revenged of him.

Call Fcfter.

Tho. Fofler. My Lord, Mr. Hall and I were

fpeaking fomething of the Duke and Dutchefs of

Norfolk: Then I faid to him, that Mr. Germaine

had done very ill by me, in turning me off in

Ireland, but I did not fay I would be revenged of

him.

Hall. I happened to go to Spring-Garden, I

faw Thomas Fofler carrying Water to the Horfes

that were in the Stable, and after he and I had

fpoke to one another; What, fays he, will not

you make me drink this Morning ? I told him I

did not care if I did, and fo we went to drink.

Now, faid I to him, Thomas, are not you a fine

Fellow to abufe fo good a Mafter, that would

give you Money when you wanted it ? Are not

you forry for it ? Yes, but it is too late : But

the Devil, I think, had poffefs'd me. And he

faid he was gotten drunk, and when a Man is

drunk, he will fay any thing : And, faid he, I

remember not a Word I faid : And, faid he, I

hope my Mafter will pardon me : And he faid,

that fome were promifed good Employments in

the Duke's Service, but none had gotten any,

but one, and that is the Houfe-keeper : And he

faid, She had better be a Houfe-keeper in Hell.

L. C. J. Did he fay he had wrong'd Mr. Germaine?

Hall. Yes, he did, and faid he was drunk.

L. C. J. He was not drunk when he was in the

Houfe of Lords. He faid he was forry that he

Vol. VIII.
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had wrong'd his Mafter, and he hoped that he
would pardon him.

Serj. Tremaine. We will call Alexander Har-
man.

Did you ever fee that Woman Jane Wadfworth^
in Mr. Germaine's Houfe ?

A. Harrnan. No, Sir.

Jane Wadfworth. Pray* my Lord, give me
Leave, and I will tell you how it was : Alexan-
der Harman came into my Houfe, and I told him
I had feen the Dutchefs of Norfolk at Germaine's,

Houfe : I told him I wanted a Pint Pot that I

had fent to Germaine's Houfe ; and going thither^
afking the Dutchwoman for it* fhe bid me go up
the Stairs for it, and fo I did, and then I faw the
Dutchefs of Norfolk. Said he to me^ you fhould
not have gone up the Stairs for it; for if my
Mafter fhould know it, he would have killed the
Dutchwoman.

Sir W. Williams. We will call another Witnefs;
Margaret Condy, What did you hear this Woman
Jane Wadfworth fay ?

Margaret Condy. She came to Mr. Cook's with
a Paper in her Hand, and, faid fhe, I thought I

had feen the Dutchefs of Norfolk at Mr. Ger-
maine'^ Houfe ; but. now fhe faid fhe is better
fatisfied, that fhe never did fee her there.

Sir Wi Williams. Did fhe complain fhe was
beaten and bruifed ?

Margaret Condy. Not as I know of.

Serj. Tremaine. She and others were examined
in the Lords Houfe, and the Lords would not
believe them.

L. C. J. We do not know what the Lords did
believe, or difbelieve, they were examined fo far

as to enable them to make a Law ; we muft now
hear what the Witneffes fay.

Sir W. Williams. We will call another Witnefs.'

Frances Knight, Pray, was you ever at Mr. Ger-
maine's Houfe ?

F. Knight. No, my Lord.
L. C. J. The Woman faid fhe talk'd with you

there.

F. Knight. She will not fay fo to my Face.

L. C. J. Did you ever carry a Letter from the
Dutchefs to Mr. Germaine's, or to any Perfon
in his Houfe ?

F. Knight. No, my Lord.
L. C. J. Mr. Bowtell faith, that he faw the

Dutchefs and this Maid. Was not you there in

the Summer ?

F. Knight. Never.

L. C. J. Never carried a Bafket ?

F. Knight. Never.

L. C. J. Did you ever go with a Chair ?

F. Knight. No.
L. C. J. Call Mr. Bowtell again. Is this the

Maid that had the Bafket of Clothes ?

Mr. Bowtell. Yes, I fuppofed them to be Clothes.

Att. Gen. Did fhe come out of the Houfe when
the Chair came ?

Mr. Bowtell. The Chair came firft out, and
fhe followed it prefently ; and then I was near

her, and knew her Face.

Att. Gen. Is this the Dutchefs's Servant ?

Mr. Bowtell. Yes, Sir-, 'tis the fame that fol-

lowed the Chair. She was the Dutchefs's Servant,

1 faw her then.

Att. Gen. When was this ?

Mr. Bowtell. In April laft.

Att. Gen. F. Knight, was you not (upon your

Oath,) in Germaine's Houfe in April lult ?

F. Knight. I broke my Leg then.

K Alt. Gen.
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Att. Gen. How long ago was it you broke your

Le^ ^

F. Knight. It was two Years.

Sir W. Williams. Was you in April laft in Ger-

maine's Plouk' ?

F. Knight. No, Sir.

Sir iT. Powis. Was this in open Day ?

Mr. Bowtell. Sun was about Half an Flour high.

Sir T. Powis. We will call another Witnefs,

one Mary Penington. Do you know one Jane

Wadfworth ; was fhe your Servant ?

M. Penington. She was, and pretended to be

fick ; and as I was informed afterwards fhe was

not : For there was a Man that gave Phyfick,

and I bid him go and look upon my Maid, and

he did fo, and came to me and laid, Your Maid
may be fullen, but fhe is not fick ; and coming
to her, I found her fullen. And afterwards I

met her out of my Houfe, faid I, Jane, What
do you do here ? She made fome Excufe, and

faid, She was not well. I told her I would take

Care of her : And how that they did not deferve

Servants, that would not take Care of them
when they were ill. I faw her muffled, and her

Coats truffed up ; I walked after her, and, faid I,

Jane, whither art thou a going ? and bid her let

me fee what fhe had in her Coats; and I thought

it was good to have Witnefs. I fpake to one,

and, faid I, Gaffer Hall come hither ; do you
take Notice that this Linnen is all mine. A good
while after-, I faw this Jane Wadfworth (landing

at Mr. Bird's, faid I, fhe was my Servant feveral

Years ago ; and my Lord, this happened when
the Difference was betwixt the Duke and Dutch-
efs; for they faid, fhe was a grievous Witnefs

againft the Dutchefs. Upon this, Mr. Tobfon,

my Lord Peterborough's Servant, fent for me.
Then I came to be a Witnefs.

Serj. Thompfon. How came fhe to you firft of all ?

M. Penington. She was recommended to me
firft ; and fhe being minded to go away foon af-

ter fhe came, I faid, Jane, if you will go, go :

And then I obferving when fhe went away, her

Clothes to be trulTed up, I walked after her into

Dean's-Tard : I faid to her, Jane, what have you
in your Coats ? and there I found my Linnen.

Council for the Def. We will call another Wit-
nefs, Mrs. Penington 's Maid.

Maid. I faw the Linnen that my Miftrefs took

from her, as fhe faid.

Alt. Gen. Did you fee any ?

Maid. Yes.

Council for the Def. We will call the Defen-

dant's Man William. How long was your Mafter

in Flanders ?

Will A Month.
Councilfor the Def. Was you and your Mafter

with the King in Ireland?

Will. Yes ; I went with him, and came back
again with him.

Sir W. Williams. It's faid, he was at Vaux-
llall about three Years fince.

Will. We were out of the Kingdom four

Months.
Sir T. Powis. There is no material Evidence

but what this Woman is. Now we will call ano-

ther Witnefs. Mr. Welburne, Pray tell my Lord,
and the Jury, what Difcourfe you have had with

the Duke of Norfolk concerning his Dutchefs.

Mr. Welburne. My Lord, about the Middle of

December laft, my Lord Duke was pleafed to fend

for me to come to him ; and fo I came to Mr. Ne-

gus, and he carried me into the Duke of Nor-

folk's own Room. Said he, there are fome Trea-
ties betwixt me and my Wife; Sir Robert Clayton

and Sir Robert Howard ate concerned in them.
There is one Thing that I find, my Wife is

fetting up to have a great Equipage ; this I do
not like. I hear, faid he, fhe is about to have a
Coach, Horfes, and two or three Footmen :

And this is not all, there is Cafile-Rifing that my
Wife hath a Pretention to, and Billing: Now if

fhe will part with her Pretenfions in them, I (hall

take it well, and it may be for our Good, and
we may be reconciled. I know Drayton is a Seat
that fhe hath a Kindnefs for : Pray tell my Wife
of it, and let her confider of it ; if (he be willing
to comply with me in this, I (hall comply with
her in that. And, faid he, I am told, if I bring a
Bill of Divorce into the Houfe of Lords, it would
take Effect. And fo I went from the Duke of Nor-
folk to the Dutchefs, and told her what the Duke
faid : And my Lord of Peterborough hearing of
it, he was angry that I went to the Duke.

Sir W. Williams. Did you acquaint the Dutch-
efs, that if (he would part with her Pretenfions
in Cafile-Rifing and Billing, all Things might be
reconciled ?

Mr. Welburne. I did.

The Bill of Divorce was lodged in the Houfe
of Lords in January following. There is one
Thing, my Lord, that the Duke faid, that I had
forgotten : He did (peak of Two thoufand five

hundred Pounds, or fome fuch Thing, he could
make of Cafile-Rifing and Billing.

Att. Gen. My Lord, we will call fome Wit-
neffes as to Mrs. Wadfworth's Reputation, be-
caufe they (peak againft it. Mr. Dagley, Senior

;

Do you know Mrs. Wadfworth ?

Mr. Dagley. Yes.

Att. Gen. Pray what Reputation is fhe of?
Mr. Dagley. Very good Reputation.

Att. Gen. Was fhe ever upon the Parilh ?

Mr. Dagley. Never in her Days.
Att. Gen. Mr. Prince, Pray do you know Mrs;

Wadfworth ?

Mr. Prince. Yes, Sir.

Att. Gen. What is her Occupation ?

Mr. Prince. A Pains-taking Woman.
Att. Gen. What Reputation is (he of ?

Mr. Prince. Of good Reputation.

Wadfworth. My Lord, 1 would not live with
Penington any longer, for fhe kept a diforderly

Houfe.

One of the Jury. Pray what is that fhe faith ?

L. C. J. She faith Mrs. Penington, with whom
fhe lived, kept a diforderly Houfe.

Jane Wadfworth. My Lord, I kept a Houfe,
and paid Sixty Pounds a Year for the Bear-Inn ;

and, my Lord, my Hufband lay fick a great

while; and he having a Mind to go into the

Country for his Health, I had fifteen Shillings of
the Church-wardens, or Overfeers ; and that was
all that ever I had.

Att. Gen. We will call another Witnefs, one

Emry Argus. Pray how long have you known
Mrs. Wadfworth?

Mr. Argus. Many Years.

Att. Gen. What Reputation was (he of?

Mr. Argus. She was always accounted an honeft,

laborious, Pains-taking Woman.
Att. Gen. Whether fhe did keep the Bear-Inn ?

Argus. She did.

Att. Gen. Was fhe ever kept at the Parifh

Charge ?

Argus.
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Evidence fome Acts before, which is not for any
Damage they expect, but to explain fome Actions
that hare been between. them;

For my Part, I muft declare, that thefe Mat-
ters may be given in Evidence to explain, but
they are not to be given in Evidence to any
other Purpofe.

The firft Witnefs is one Given-, and he telleth

you, that he was fent to Whitehall, and he faith,"

Evidence. *You have not proved any lafcivious That he went into the Lodgings there, and then
he did fee the Dutchefs and Germaine in Bed to-

Argus. No.

Att. Gen. Was fhe ever in the Poor's Book ?

Argas. No.
Att. Gen. We have proved by three fubftantial

People, who all fay, that fhe was always accounted

an honefl, laborious Woman.
L. C. J. Do you obferve what you have proved ?

You have proved no lafcivious Converfation ; be-

caufe you fpeak of that in the opening of the

gether.

Then there is another Witnefs proves it at

another Time and Place, that is, Margaret Ell-

wood, and fhe telleth you in what Manner fhe
found the Dutchefs and Germaine, and Germains
was very angry at her-, and that his Hat and
Sword lay upon the Table : And you are told

by her, that looking through the Key-hole, fhe

Converfation within thefe fix Years.

Att. Gen. The Court faith, That we have not

proved the Dutchefs to go beyond Sea. We will

call a Witnefs, Mr. Negus. Pray did the Dutch-

efs go over with the Duke ? The Duke came

back ; did the Dutchefs come with him ?

Mr. Negus. The Dutchefs came over again in

Eighty-fix-, after that, fhe flayed in England

fome time : And about the Time of the Revo-

lution, then it was given out that fhe was gone perceived them in Bed ; fhe faid the Curtain at

over again. the Bed's-Feet was actually open, and fhe faw

Att. Gen. What Time was it that you heard them in Bed together, and found Germaine's

Ihe came back ? Handkerchief and Ruffles in my Lady's Bed.

Mr. Negus. In Eighty-nine: I can inform the The next Witnefs is one Anne Benjkin, and

Court if they pleafe; the Time when my Lord fhe faith, They were in Expectation of him one
Night at JVindfor : They flayed up till Two
o'Clock, and laid Chairs and Stools in his Way*
that if he came he might fall ; but he did not
come down that Time : All this is about itYzn.

Years ago, and out of the Time mentioned in

the Declaration. And then after, they come and

was fued for Alimony.

A Letter was then read in Court, from the Duke to

the Dutchefs.

Serj. Thompfon. This Caufe hath been in the

Houfe of Lords : Whether they believed, or not

believed, was not the Queftion ; but they would begin about the Year Eighty-nine, and they tell

have fome Time to make fome Proofs at Law.
Att. Gen. For, as all unlawful Converfations

muft have a Beginning, it is necefTary we fhould

ihew fomething of that, and the Time, and that

doth fortify the Evidence that is given within

the Time.
Sol. Gen. Pray, my Lord, if your Lordfhip

pleafes, this is the Ufe we make in giving in Evi-

dence fome Things before, to fhew the Fact
within the fix Years, their frequent meeting in a

lafcivious Manner ; and we make Ufe of that be-

fore the fixth Year, to explain what Ufe we
make of it in Matters done within the fix Years.

you of a Lodging at Vaux-Hall, at one Scriber's

Houfe, for a Couple of Ladies, one went by the

Name of Bateman, and the other Brian ; during
that Time, the Man of the Houfe knew nothing

of one that went by the Name of Mr. Germaine,

but of my Lady's Brother, he had been feen

walking in the Garden : They tell you, they
have feen the Lady that went by the Name of
the Lady Bateman, and that very Lady was the

Dutchefs of Norfolk. And the Waterman faith,

that he hath carried him often by Water, and he
went by the Name of my Lady Batemarfs Bro-
ther ; he hath carried him from the Stairs at

Serj. Tremaine. I do appeal to your Lordfhip, Channel-Row to Faux- Hall, when the Lady Bate-

and all that hear me, whether within thefe fix

Years they have proved any lafcivious Action,

or any indecent Action ; fo that this will not

charge the Defendant : For if the Dutchefs will

come to his Houfe when he is not at Home, he

cannot help it. All the Proof is without the fix

Years, and no Proof within the fix Years, to

charge him to commit fuch a Crime : If they had
carried it down, as to have proved Acts within

thefe fix Years, I fhould have faid they had done

fomething.

L. C. J. Have you done ?

Gentlemen of the Jury, You underftand very

well the Nature of this Action, and the Record
hath been opened to you, which was to this

Effect:

That the Defendant, the firft Day of April, in

the fecond Year of King James, did entice away did think he would go there, and thereupon fhe

the Plaintiff's Dutchefs, whereby he had not the dodged him from that very Place.

Benefit of her Society •, and that he had lafcivious She faid, fhe told one Harman that fhe had
Converfation with her, lived in Adultery with feen the Dutchefs of Norfolk.

her, and caufed her to commit Adultery. How, faid he, if my Mafter had k^n you, he

The Defendant pleaded, That he did not would have killed the Dutchwoman.
commit any thing within thefe fix Years : What Then cometh one Fcfter the Coachman, and

man lodged there : And hath carried Wood from
Vaux-Hall by the Lady Bateman's Order, to the

Cock-Pit: And there is no Manner of Queftion

but Mr. Germaine''s Houfe is at the Cock- Pit.

But then they come to Mrs. Wadfworth, and fhe

is a Woman that lived next Door; and fhe had
occafion to go to Germaine's Houfe for a Pint

Pot, and there coming, fhe met with a Dutch-

woman, and afked her for the Pint Pot ; fhe faith,

fhe bid her go up Stairs for it, which fhe did,

and then fhe faw the Dutchefs of Norfolk undreffed

in a Morning-Gown : She faid, fhe very well

knew her, fhe had feen her very many times, and

fhe was fure this was the Dutchefs of Norfolk.

She telleth you, that at another time, I think it

was in May laft, fhe did fee Mr. Germaine go to

the Mill-bank •, fhe was fure it was him, and fhe

hath been before, is not now to be taken Notice
yf. But the Plaintiff's Council hath given in

faith, That about four Years fince he had carried

the Dutchefs of Norfolk and Mr. Germaine often-

times ,
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times-, and one time he driving them, looking

thick, he law Mr. Germain* and the Ducchefs of

Norfolk lying with their Heads together. Then
cometh BciDttlt, and he tellcth you, that in

April laft he faw the Dutchefs of Norfolk come

out of Germahus Houfe in a Chair, and fhe was

the Dutchefs, and in Man's Apparel: And he

faid there was an old Maid had a Hand-bafket,

with lbme Cloaths, as he believed ; fhe followed

the Chair: And this was the Servant of the

Dutchefs of Norfolk.

Now, Gentlemen, thefe are the WitnefTes that

prove to you, the Iffue in the Time mentioned.

Now, Gentlemen, they have called fome to

difcredit thefe, they begin with Jane IVadfworth;

they bring one Condy that fhould fay, that fhe

heard Jane IVadfworth fay, That fhe thought at

the firft it was the Dutchefs of Norfolk, but fhe

was miftaken. Then they call fome more Wit-

nefTes, that is, Mrs. Pennington, that was her Mi-
ftrefs twelve Years ago, and fhe faid, that fhe

pretended to be fick a while after fhe had been

with her, and fo going away, fhe feeing her

Cloaths tuck'd up, went to fee what was the

matter ; fhe had fome of her Linnen : She faid,

flie lived with her not above a Fortnight, and fo

flie parted. She faith, fhe was indigent and poor,

and her Maid faith the fame.

And then they bring another Witnefs againft

one Fofter the Coachman, telling him of what he

had faid againft Mr. Germaine: He faid, he was

gotten drunk, and when a Man is drunk he will

fay any thing.

Then as to Bowtell ; whereas he faith, he faw

the Dutchefs in Man's Apparel, come out of

Mr. Germaine's Houfe, and the Maid was there,

and the Maid cometh and faith, that flie was not

there, fhe was ill, and her Leg was broke, and

denieth that ever the Dutchefs was there, or that

fhe faw her in a Chair, or in Man's Apparel.

Now, for Anne Read; no Evidence at all is

againft her Teftimony, and fhe is very pofitive of

what was done in May laft.

They have called one Welburne, who faith, that

the Duke fent for him, and after fome other

Difcourfe, fpoke to him about Billing and Cafile-

Rifing ; and he faith the Duke fent to him,

to let the Dutchefs know, if fhe would not

comply with him, he did not queftion but to

profecute a Bill of Divorce in the Houfe of

Lords with Effect. They tell indeed of Fofter,

that Germaine had turned him out of his Service ;

that he fhould fay, he would be revenged on him,

but he denied that.

And then the Dutchefs's Letter in Eighty-

feven was read : 1 cannot fee what Inference you

can make of it, but that the Duke had no De-

fign of fhewing an Unkindnefs j you have heard

the Letter read, and you may make your Infe-

rence as you will.

Then as to Mrs. Wadfworth ; they have brought
fome Perfons to fpeak to her Reputation, and
they tell you flie is an induftrious Woman, and
of fair. Converfation, and rented a Houfe of
Sixty Pounds per Annum. As to what they al-

ledged fhe v/as kept by the Parifh, it is no fuch
Thing ; but her Hufband being fick, and about
going into the Country, the Church-Wardens
helped him with about fifteen Shillings : That
fhe was never in the Poor's Rates, or in the Poor's
Books. And then as to Mrs. Penington, what
fhe faith againft her, flie anfwereth thus, that why
flie did live no longer with her, flie faith, her
Miftrefs kept a diforderly Houfe.
The Queftion will be, What was betwixt the

Dutchefs and the Defendant within fix Years ?

If you are fatisfied that there hath been any fuch
lafcivious Converfation : For if fo be that it was
only before the fix Years, to what Purpofe was
their meeting at Vaux-Hall, and taking a Houfe
at Vaux-Hall; and to what Purpofe the Dutchefs
came to Germaine's Houfe? So that it is left. to
you, Gentlemen, to confider, if there hath been
unlawful Converfation, and lafcivious Intercourfe

between the Dutchefs and the Defendant within
thefe fix Years ; if fo, you are to find for the

Plaintiff; but if not, you are to find for the

Defendant.

The next Morning the Jury brought in their

Verdidl: into Court, and being afked, Whether
they found for the Plaintiff, or Defendant, faid,

for the Plaintiff.

Being afked what Damages, they faid One
Hundred Marks Damages, with Cofts of Court. *

Upon which they had a fevere Reprimand from
the Court, for giving fo fmall and fcandalous a
Fine.

* The Complete Hiflory of England, (publijbed by

Bifliop K e n N e T,) Vol. III. pag. 668, fays, That
During thisSeffion, the Town was entertained with the Trial

of an indecent Caufe in Weftminjler-Hall. The Duke of Norfolk
bearing with Impatience the fufpetted Commerce which Mr.Ger-
maine had maintained with his Dutchefs, had the laft Winter
lodged a Bill of Divorce in the Houfe of Peers ; but their Lord-Jhips
being unwilling to proceed in that Affair, before there were fome
Proofs of the Fail made in the Courfe of the Common Law, His
Grace did thereupon bring an A&ion of Adultery againft Mr.
Germaine, before the Court of King's Bench. This notorious
Caufe was tried on the twenty fourth of November, and upon a
full Hearing of many obfcene Evidences, the Jury found for the
Plaintiff, and allowed His Grace, One hundredMarks Damages,
with Cofts of Court : Where the Slightnefs of Satisfa&ion was
almoft as great a Reproach as the Crime itfelf.

The Bifhop fays, The Duke had lodged a Bill of Divorce, &c.
But by the foregoing Proceedings, it appears they examined
WitnefTes, heard Council, and then flung out the Bill.

But in 1699, His Grace obtain'd an Aft of Parliament for

a Divorce, (See Vol. V. p. 239.) and the Dutchefs afterwards
married Sir John Germaine, Bart.

XLV. The
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XLV TZtf Proceedings againft the Bifhop o/^Rochefter * before

the Lords of the Privy Council^ 1692, 4 Will. & Mariae, in

Relation to a Plot to Reftore King James the Second,
* -

Written by the B I s h o P Himfelf

ON Saturday the feventh of Mzy, of this

prefent Year 1692, in the Evening, as I

was walking in the Orchard at Bromley,

meditating on fomething I defign'd to preach the

next Day, I faw a Coach and four Horfes flop at

the Gate, out of which two Perfons alighted.

Immediately I went towards them, believing

they were fome of my Friends coming to give

me a Vifit. By that time I was got to the Gate,

they were enter'd into the Hall, and met me a-

bout the middle of the Court. The Chief of

them perceiving me to look wiflly on them, as

being altogether Strangers to me, /aid. My
Lord, perhaps you do not know me : ivly Name
is Dyve -, I am Clerk of the Council, and here is

one of the King's MefTengers. lam forry I am
fent on this Errand ; but I am come to arreft you
upon Sufpicion of High Treafon.

Sir, fata I, I fuppofe you have a Warrant for

fo doing; I pray let me fee it. He fhew'dJt

me : I read it ; and the firft Name I lighted on

being the Earl of Nottingham's, I /aid. Sir, I

believe this is my Lord Nottingham's own Hand,
and I fubmit. What are your Orders how to

difpofe of me ? My Lord, /aid he, I muft firft

fearch your Perfon, and demand the Keys you
have about you. My Keys I prefently gave him.

He fearch'd my Pockets, and found no Papers,

but fome poor Notes of a Sermon, and a Letter

from Mr. B. Fairfax about ordinary Bufinefs.

Now, fays he, My Lord, I muft require to

fee the Rooms to which thefe Keys belong, and

all the Places in the Houfe, where you have any

Papers or Books. I ftraight conducted him up
Stairs into my Study. This, Sir, faid I, is the

only Chamber where I keep all the Books and
Papers I have in the Houfe. They began to

fearch, and with great Readinefs turn'd over

every thing in the Room, and Clofets and PrefTes,

making every Book by the Cover, opening eve-

ry Part of a Cheft of Drawers, where were many
Papers, particularly fome Bundles of Sermons ;

which I told them were my proper Tools, and
that all that knew me, could Vouch for me •, it

was not my Cullom to have any Treafon in them.
They read feveral of the Texts, and left them
where they found them. But in one Corner of
a Prefs, which was half open, they met with a
great Number of Letters fiil'd up. I aflur'd

them they were only Matters of ufual friendly

Correfpondence, and moft of them were of laft

Year's Date. Mr. Dyve looking on fome of them,
found them to be fo ; and faid, If he had Time
to view them all, he might, perhaps, fee Reafon
to leave them behind -, but bdr.g exprefly com-

Vol. VIII.
* Dr.

manded to bring all Letters, he muft carry them
with him. I left him to do ashepleafed ; fothey

feal'd them up.

Then they went into my Bed-chamber, and the

Clofets adjoining, doing as they had done in my
Study, feeling about the Bed and Hangings, and
knocking the Wainfcot in feveral Places, to fee

if there were any private Hole,^ or fecret Con-
veyance.

After that, they came down Stairs, and fearch'd

the Parlour and Drawins-Room on that Side of

the Houfe with the like Exactnefs. In all thefe

Rooms I obferv'd they very carefully pry'd into

every Part of the Chimnies ; the Meffenger put-

ting his Hand into every Flower-Pot, which I

then fomewhat fmiled at : But fince I found he

had but too much Reafon fo to do.

When they had done fearching in all thofe

Rooms, and in the Hall, as they were going

out, and had taken with them what Papers they

thought fit, they carried me away in the Coach,

that brought them. By the Way, we met my
Servant Mr. Moor, coming from London: I call'd

out to him, Have you any Letters for me ? He
gave me three or four, which 1 deliver'd to Mr.
Dyve to open, who found nothing in them but

Matters of private Concernment, or ordinary

News. And fo between Ten and Eleven at

Night, we arrived at Whitehall, and I was brought

to my Lord Nottingham, whom I found alone in

his Office.

My Lord, faid I, I am come upon your'

Warrant •, but certainly there muft be fome
great Miftake, or black Villany in this Bufinefs:

For I declare, as in the Prefence of God, I am
abfolutely free from any juft Accufation relating

to the Government. His Lordfhip told me, He
himfelf was much furprized when he heard my
Name mentioned I intreated him I might be

examined that Night, if any Witneffes could be

produced againft me. He faid, That could not

poffibly be, becaufe the Lords, who had the

Management of fuch Affairs, were feparated, and

gone Home : But that I was to appear before them

the next Day j and in the mean Time, all the Ci-

vility fhould be fhewn me, that could be expect-

ed by a Man in my Condition.

My Lord,yW /, I hope, it being fo very late,

you will fuffer me to lie at my own Houfe at

IVeJiminJler. He replfd, You mall do fo ; but

you muft have a Guard of Soldiers and a Mef-

fenger with you. A Guard of Soldiers, faid I,

My Lord, methinks is not fo neceffary to fecure

one of my Profeffion ; I fhould rather offer, that

I may have two or more MefTengers to keep

L we,
Sprat.
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me, tho' that may put me to greater Charges.

My Lord, faid he, I, for my own Part, would be

glad if I might take your Parole ; but I muft do
what I may anfwer to others, and therefore I pray

be content.

At this I acquiefced ; only adding, My Lord,
here are divers Papers brought up with me, which

upon my Credit, are but of common Importance •,

yet, becaufe they are mod of them private Talk
among Friends, there may be fome Expreflions,

which no Man, if it were his own Cafe, would

bffj willing to have divulg'd ; and therefore I de-

fire your Lordfhip will take Care they may not

be fhewn to the Prejudice of any. He anfwer'd,

You have to do with Men of Plonour : And you
fhall have no Occafion to complain upon that

Account.

And fo I was convey'd Home to Weftminfter

by Mr. Dyve, and Mr. Knight the Meflenger in

the Coach with me, and a Guard attending on

each Side. After we came to the Deanery, Mr.
Dyve having diligently furveyed my Lodgings,
and the Avenues to them, left me about Mid-
night, with a ftrict. Charge to the Meffenger and
Soldiers, not to give me any unneceffary Di-

fturbance •, but to watch carefully at my Bed-
Chamber Door, 'till further Orders, which they

did.

The next Day, being Sunday, May the eighth,

Mr. Dyve came again to me about Noon, to ac-

quaint me, That 1 was to attend the Committee
of the Council that Evening by Six of the Clock.

And, fays be, My Lord, I fuppofe you have
here alio at Weftminfter, a Room where you keep
the reft of your Books and Papers. I told him,

I had. Then, faid he, I have a Commiffion to

fearch there likewife
; particularly in your Cabi-

net. I fhewed him my Library, and gave him
the Keys. He opened all the Prefles of Books,

and viewed particularly every Shelf, and exami-

ned every Drawer in the Cabinet : But finding no-

thing there of a late Date, or that might afford

any the leaft Shadow of a Traiterous Correfpon-

dence, he went away without removing any one

Paper thence.

At the Time appointed, I was brought by the

Meflenger and Guard to Whitehall, where a {elect

Number of the Lords of the Council were affem-

bled at my Lord Nottingham's Lodgings. There

were prefent, (as I remember,) the Earl of Devon-

floire, Lord Steward ; the Earl of Dorfet, Lord
Chamberlain ; the Earl of Nottingham, Secretary

of State ; the Earl of Rochefter, the Earl of Port-

land, the Lord Sydney, Lord Lieutenant of Ireland,

and Sir Edward Seymour.

When I was enter'd the Room, and come to

the End of the Table, my Lord Nottingham

began.

Earl of Nottingham. My Lord, you cannot

but think it muft be fome extraordinary Occafion

which has forc'd us to fend for you hither in this

manner.

Bifhop of Rochefter. My Lord, I fubmit to the

Necefiities of State, in fuch a Time of Jealoufy

and Danger as this is.

Earl of N. My Lord, I am to afk you fome

Queftions, to which we defire your plain and true

Anfwers.

Bifhop of R. My Lords, I aflure you mine fhall

be fuch ; as, I hope, I have been always taken for

a Man of Simplicity and Sincerity.

Earl of'N. Have you compofcd a Declaration

for the prefent intended Defcent of the late King
James into England ?

Bijhop of R. I call God to Witnefs, I have not.

Earl of
' N. Did you ever draw up any Heads,

or Materials for fuch a Declaration ?

Bifhop of R. Upon the fame folemn AfTevera-

tion, I never did.

Earl of N. Were you ever follicited, or ap-

ply'd to by any Perlbn, for the undertaking fuch
a Work ?

Bijhop ofR. I never was.

Earl of N. Do you hold any Correfponder.cies

abroad in France ?

Bifhop of R. I do not hold any.

Earl 0/N. Have you ever fign'd any Aflbci-

ation for reftoring the late King James ?

Bifhop of R. 1 never fign'd any.

Earl of N. Do you know of any fuch Afibci-

ciation ? Or any Perfons that have fubfcribed one ?

Bifhop of R. Upon the Word of a Chnftian,

and a Bifhop, I know of no fuch thing; nor of
any Perfon who has fubfcribed any Paper of that

Nature.

Sir Edward Seymour. My Lord Bifhop of

Rochefter, We have examined the Papers that

were feized in your Clofet at Bromley : We find

nothing in them, but Matters of ordinary and in-

nocent Converfation among Frierids ; only we
have one Scruple, That there are few or no Let-
ters among them written fince Lady-Day laft.

Bifhop of R. Sir, I fuppofe there may be
fome of a Date fince that Time in the Bundles :

If I had preferv'd more, they would have been

of the fame Nature with the reft that you have,

that is, concerning common Intelligence, and the

Talk of the Town ; not any Secrets of State, or

againft the Government. My Lords, I hold no
Correfpondencies of that kind. When I am in

the Country, I defire fome Friend or other here,

to let me know how the World goes, that I

may inform myfelf, and the Neighbouring Gen-
tlemen, of the Truth of Things, and prevent

the fpreading of falfe News : And afterwards I

file up fuch Letters according to their; Dates, (as

you may perceive I did thefe,) that at any time I

may have a prefent Recourfe to them to refrelh

my Memory in any paft Tranfaction.

My Lords, Thole are all I thought worth keep-

ing of this kind thefe two laft Years : And I hope
the Clerk of the Council has done me the Juftice

to acquaint your Lordfhips, how I was appre-

hended, out of my Houfe ; and how narrowly I

myfelf, and my Study, and Lodging-Chamber,
and other Rooms, were fearch'd : So that it was

impoffible for me to have fupprefs'd, or fmother'd.

any one Writing from you. And really I believe

there was not a Note, or leaft Scrip of Paper of

any Confequence in my Poflefiion, but they had a

View of it.

Earl of Devon. But, my Lord, it is probable

a Man of your Intereft and Acquaintance, muft

have received more Letters fince, than are here to

be found. We fee here are many concerning Af-

fairs that pafs'd juft before that Time.

Bifhop of R. My Lords •, A little before the

Conclufion of the laft Seffion of Parliament, I

obtain'd Leave of the Houfe of Lords to retire

into the Country, for the Recovery of my Health.

During my Abode there, as long as the Par-

liament continued, I was fomewhat curious to learn

what pafs'd in both Houfes ; and therefore, as

your



1 692. in Relation to a Plot to rejiore King James II. 39

your Lordfhip has obferv'd, Letters came thicker

to me about that time : But when the Parliament

was up, very little happening that was remark-

able in that Interval, I was not fo mindful to

prelerve the Letters that came to me, whilft all

Things, both Abroad and at Home, were rather

in Preparation than Action.

Befides that, fince the Time your Lordfhips

fpeak of, I was twice or thrice in Town for le-

vel al Days together; once efpecially, upon a pub-

lick Occalion, the Annual Election of IVeftmmfter

School, which detain'd me here about a Week :

And thefe are the true Reafons why you find fo

few Letters to me fince the Date of Time your
Lordfhips have mentioned.

Earl of N. Will it pleafe your Lordfhips to

afk the Bifhop of Rochejter any more Queftions ?

They being all filent, Ifaid,
My Lords, I cannot imagine how it comes to

pafs, that I fhould be thus fufpected to be guilty

of any Contrivance againft the Government ; I

think I may appeal to all that know me, I am
fure I may to ail my Neighbours in the Country
where I live, that there has no Man fubmitted to

it more peaceably and quietly than I have done,

ever fince the Revolution ; and I muff, own, I

did it both upon a Principle of Confcience and
Gratitude. Of Confcience ; becaufe I cannot

fee how the Church of England, and the Whole
Proteftant Religion, can be preferv'd, but upon
this Foundation ; fince an Invafion from France

cannot but be deftructive to Both. And of Gra-
titude ; becaufe, as you all know, I happen'd

to be, in the late Reign, engag'd in an Affair,

which fince I have been taught was illegal. [The

Ecclefictfiical Commiffion.~\ And though I may
fay, I ftopp'd betimes, and did no great Hurr,
but hindred, as much as I could, whilft I acted ;

yet I acted fo long, that I might have expected

to be feverely punifh'd for what I did. But the

King's and Queen's Part, in the General Pardon,
was fo Gracious and Benign, in making it their

own Act, and not excluding me out of it, that

their Majefties have thereby laid upon me an Ob-
ligation never to be forgotten.

Upon this I was bid to withdraw ; and about

an Hour after, the fame Clerk of the Council

was fent to tell me, The Lords had order'd I

fhould return to my own Houfe, and be under
the fame Confinement as before, of a Meffenger,

and a Guard of Soldiers : And there I fhould

fhortly hear what their Lordfhips would deter-

mine concerning me. He likewife told the Mef-
fenger and the Guards, That he had a ftrict Com-
mand to them, to ufe me with all Refpect ; only

to take Care that I fhould be fafely kept, and
forth-coming. Nor indeed had I any thing to

object againft their Behaviour : For, as Mr. Dyve
demean'd himfelf always to me like a Gentleman,
and the Meffenger was very Civil, fo the Soldiers

themfelves were as eafy and quiet to the reft of

my Family, as if they had been a Part of it.

The fame Evening Mr. Dyve came Home to

me, and brought me all my Papers, telling me,
That the Lords had heard him read them over ;

and, having no Exception againft them, had fent

him to return them all fafe to me again.

Thus guarded, I continued from that Day, 'till

the 1 8th of May, under the Cuftody of a Meffen-
ger, and of four Centinels, who watched Day
and Night, and were relieved every eight and
forty Hours.

But then, having heard nothing in' the mean
Time from the Lords^ I wrote this Letter to the

Earl of Nottingham.

My Lord,

AS I have all this while, according to my
Duty to their Majefties Government^

with Patience and Flumility, fubmitted to my
Confinement under a Guard of soldiers, and a

Meffenger ; fo now, fearing that my longer

Silence may be interpreted as a Miftruft of my
Innocency, I think it becomes me to make
this Application to your Lordfhip, earneftly

intreating you to reprefent my Condition and
Requeft to the Moft Honourable Board, where

I was examined. I entirely rely on their Juf-

tice and Honour, that, if they find nothing

real againft me, (as God knows, I am confei-

ous to myfelf they cannot,) they would be

pleafed to order my Enlargement. I am for-

ced to be the more importunate with your

Lordfhip in this Bufinefs, becaufe it is very

well known, in what a dangerous Condition,

of Health I went out of Tov/n towards the

latter End of the Seffion of Parliament : And
I find my Diftemper very much increafed by

this clofe Reftraint, in a Time when I was

juft entering upon a Courfe of Phyfick in the

Country.

My Lord,

I am Tour Lordfhip's moft humble,

and moft obedient Servant,

May 1 8. Weftnt. Tho. Roffen.'

To the Right Honourable the

Earl of Nottingham, Principal

Secretary of State.

This Letter was read in the Cabinet-Council

that Day, and it had the defired Effect ; for there-

upon I was ordered to be difcharged that Even*.

ing; which accordingly was done at Ten at Night,
by Mr. Shorter, a Meffenger of the Chamber, com-
ing to my Houfe, and difmiffing the Meffenger,

and taking off the Guard.

The next Morning, being May the 19th, to

prevent any Concourfe, or Congratulations, ufual

upon fuch Occafions, 1 retired early to Bromley,

where I remained quiet 'till June the ninth, little

dreaming of a worfe Mifchief ftill hanging over

my Head.
But that Day, being Thurfday, as I was upon

the Road, coming to Weftminfter, to the Meeting
of Dr. Bujby's Preachers, who affemble once a

Term at my Houfe there, I was ftopt by a Gentle-

man, that brought me this Letter from my Lord
Nottingham.

1

Whitehall, June 8, 1692.

My Lord,

Mufl defire your Lordfhip to be at my Office on

Friday Morning by Ten of the Clock.

I am your Lordfhip's

Moft humble Servant,

For the Right Reverend the

Lord Bifhop of Rocbefter,

at Bromley.

Nottingham.

Iafked
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I afked the Bearer, whether he had any farther

Orders concerning me : He anfivered, No : But

was forthwith to return. I defired him to ac-

quaint his Lord, that I was now going to Town
upon other Bufinefs, but that I would prefently

wait on him at Whitehall; Accordingly from

Lambeth I went to his Office. When my Lord
came to me, I told him, that having met with

his Lordfhip's Letter accidentally in my Way to

Wejlminfter, I thought it beft to come prefently

to know his Pleafure.

Earl of N. My Lord, there is a Miftake ; I

gave you Notice to be here to Morrow Morning

:

And that is the Time you are appointed to appear

before the Committee of the Council.

Bifioop of R. However, My Lord, being in

Town occafionally, I thought it became me to

prefent myfelf to you as foon as I could: And I

pow make it my Requeft, if your Lordfhips have

any thing farther to fay to me, I may be convened

before you this Day.

Earl ofN. I fear you cannot be fo, for there is

much Bufinefs to be this Afternoon, both at the

Great Council, and the Committee ; but I will

fend you Word to the Deanery, if you can be

called this Evening : In the mean Time you
have your full Liberty to go where you pleafe.

Thus I went Home ; but having no Notice

from my Lord that Night, the next Day, being

'June the ioth, about Ten of the Clock, I came
to his Lordfhip's Office, where were met the fame
Lords as before ; only, I think, the Earl of Bort-

land was not there, and the Earl of Bembroke, Lord
Privy-Seal, was.

When I was called in, befides the Privy Coun-
fellors that fat about the Table, there was {land-

ing againft the Wall a very ill-favour'd Man,
who afterwards prov'd to be Blackhead', with

whom I ftrait perceiv'd I was fent for to be con-

fronted.

For, as foon as I was in the Room, my Lord
Nottingham faid, My Lord, Do you know that

Perfon ?

Bijhop of R. My Lord, I have fee n this Man's
Face, but I cannot immediately recollect where.

Earl of N. I pray view him well. Has he

never brought you any Letters from one Mr.
Toung ?

Bijhop of R. I do call to Mind, he has brought

me a Letter. I cannot in a Moment remember
from whom it was. ,

Earl of N. He fays it was from one Toung.

Bifhop of R. I think it was at my Houfe at

Bromley, that he deliver'd it me ; but 1 verily be-

lieve, it was not from any of the Name of Toung.

Blackhead. I was with the Bifhop of Rochefler at

Bromley : I brought him a Letter from Mr. Toung,

and I received an Anfwer to Mr. Toung back again

from the Bifhop.

Thus far, during the beginning of this Exa-
mination, I flood with my Face againft the Win-
dow, and my Eyes being fo very tender and
feeble as they are, I had not a perfect View of

Blackhead ; but he fo confidently affirming, That
he had of late carried Letters between me and one
Toung, I changed my Station, and got the Light
on my Back j and then immediately, having a

true Sight of his very remarkable Countenance

.md Habit, and whole Perfon, and being alfo much
affifted by his Voice, which is very loud and rude,

I did (by God's Bleffing) perfectly call him to

Mind,

Bifhop of R. Nov/, my Lords, by the Advantage
of this Light, I do exaftly remember this Fel-

Iowj and Part of his Bufinefs with me at Bromley.

What he fays of Toung cannot be true. I know
not for what Piirpofe he affirms this ; but upon
my Reputation, it is utterly falfe, that he ever

brought me a Letter from one Toung.

Earl of N. My Lord, He fays particularly, it

was upon a Faft-Day.

Bijhop ofR. My Lords, I do remember this Fel-

low was with me at Bromley on a Faft-Day : By
the fame Token, I told him, he fhould flay 'till

after Evening-Prayers, and muft expect only a

failing kind of Meal. But then I would return an

Anfwer to his Bufinefs.

Blackhead. It was upon a Faft-Day. I did eat

with the Bifhop's Servants ; and I received an
Anfwer from his own Hand, to the Letter I

brought him from Mr. Toung.

Bifloop of R. My Lords, This that he fays of
Toung, is a wicked Lye : All my Correfponden-

cies are fo innocent (as I hope your Lordfhips can
teftify) that, if I had received a Letter from any
Mr. Toung, I fhould have no Reafon fo pofitively

to deny it. I befeech you, examine this Fellow
thoroughly, and I doubt not but you will difcover

fome impudent Knavery. I ftand to it ; I am
fure there is no Perfon whofe Name is Toung, with

whom I have of late Years maintain'd any Inter-

courfe by Letters.

Earl of Devonfhire. My Lord, Is there no
Perfon of the Name of Toung, a Clergyman, with
whom you are acquainted ?

Bijhop of R. Oh 1 My Lord, There are two
excellent Perfons of the Name of Toung, both
Clergymen, to whom I have the good Fortune
to be very well known : The one was your Bro-
ther Ojfery's Chaplain, and is now Prebendary of

Winchefter; the other was Canon of Windfor*

when I was a Member of that Church, and is

there ftill. But I fuppofe, neither of thefe are the

Toungs, whofe Correfpondence this Man objects

to me. I fhould take it for an Honour to cor-

refpond with them. But, in Truth, it has fo hap-
pen'd, that I have neither written to, nor received

one Letter from either of them thefe many Years,

to the beft of my Knowledge.

Blackhead. The Bifhop, if he pleafe, may re-

member it was Robert Toung, from whom I brought
him a Letter.

Earl of N. How long ago fay you it was ?

Blackhead. It was about two Months ago ?

Bifhop of R. I have indeed, my Lords, fome
obfeure Remembrance, that fome Years ago,

there was one writ to me out of Newgate, under

the Name of Robert Toung, pretending to be a

Clergyman ; and I recal fomething of the Con-
tents of his Letter. It was to tell me, That he
and his Wife lay in Prifon there upon a falfe Ac-
cufation, of which he hop'd they fhould be fpeedi-

ly clear'd. In the mean Time, he defired me to

recollect, that he had officiated fome Weeks for

the Chaplain at Bromley-College, and had preach'd

once or twice in the Parifh-Church there. He
intreated me to give him a Certificate of this, be-

caufe it would ftand him in much Stead, in order

to his Juftification : And withal, that I would fend

him fomething out of my Charity, for his and his

Wife's Relief in their great Diftrefs.

This, my Lords, I dare fay, was the whole Sub-

ftance of that Letter, and this was two or three

Years ago at leaft.

To
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To that Letter I am fure I made no Reply in

Writing. Only, having not the leaft Remem-
brance of him myfelf, I enquired in the Neigh-

bourhood, and among the Widows in the Col-

lege; intending to have feht him fome Alms, fuit-

ableto his Condition and mine, had I found him

worthy.

But upon Enquiry, I received from all Hands

fo very ill a Character both of this Young, and his

Wife, that I rclbiv'd to give him no Anfwer at

all; and I have never heard any thing more of

him to this Day.

But now, I befeech your Lordfhips, to give

me Leave to fpeak to this Perfon myfelf : And
they intimating I fhould do as I thought belt, I

faid to him ;

I conjure you, in the Prefence of thefe Noble
Lords, and efpecially of the Great LORD of

Heaven and Earth, that you will declare the

Truth of what I am going to afk you.

When you came to my Houk at Browky, upon
a Faft-Day it was, I think the firft Faft of this

Year ; Did not you defire to fpeak with me, as

having a Letter for me ? When I came to you in-

to my Hall, Did not you firft kneel down, and

alk me Bleihng ? Did you not then deliver me a

Letter, afnrmir.g it was from a Country Minifter,

a Doctor of Divinity ? Did not you tell me, You
were his Servant, or Bailiff? And that your Mafter

had lent you on Purpofe, many Miles, to receive

an Anfwer yourfelf to that Letter from my own
Hand ?

Blackhead. I never brought a Letter to the

Bifhop of Rochejler from a Country Minifter ; I

know no fuch Doctor of Divinity : Nor ever was
Servant to any : I only brought a Letter to the

Bifhop from Mr. Young.

Bifhop of R. My Lords, what I fay is moft
certainly true. This Man had never any other

Bufinefs with me, but in relation to that Letter,

pretended by him, (for now I find it was but a

Pretence) to be written to me by an eminent
Country Divine in BuckingbamfJjire, a Perfon of a

confiderable Efface, as he told me. My Lords, I

cannot yet call to Mind the Doctor's Name : But
the Bufinefs of the Letter I am in great Part

Mafter of, and it was to this Purpofe :

That there was a Perfon, (naming him,) who
had apply'd to him to be his Curate ; but that he

had Realon to fufpect he had counterfeited my
Hand and Seal for holy Orders: Therefore he

defired me to fend him Word under my own
Hand by tne Bearer his Man, whether I had Or-
dain'd fuch a One, in fuch, or fuch Years : That
if I had, he would encourage and entertain him ;

if not, he would take care he fhould be punifh'd

for his Forgery.

Now, my Lords, upon the Receipt of fo

friendly a Letter by this very Meffenger, I bid

him ftay a little, and I would give his Mafter Sa-

tisfaction out of my Bocks, whether I had Or-
dain'd any Man of that Name ; which I thought
I had not. Accordingly, my Secretary, and I,

did feverally turn over all my Papers relating to

fuch Affairs, as carefully as we could; and find-

ing no fuch Man's Name in them; in which we
could not be caf.ly dtceiv'd, becaufe I keep Me-
thodically (as, no doubt, every Bifhop does) all

Recommendations, Subfcriptions, Teftimonials,
and Titles of thofe I admit into Orders ; I wrote
the foppofed Author of the Letter, as civil an
Anfwer as his itemed to deleive.

Vol. VIII.

That I was extreamly pleafed, and thankful,

that a meer Stranger to me fhould be fo careful of
my Reputation : That my Secretary, and I, had
diligently examin'd all the Books, where fuch

Things are recorded : And I could affure him,
I never had Ordain'd any fuch Perfon, either

Prieft or Deacon, within the Space limited in his

Letter, or at any other Time : That I fhould look
upon it as a fignal Service done to the Church in

general, and a fpecial Favour to me in particular,

if he would, as he promifed, caufe the Counter-
feit to be apprehended, fo that the Courfe of Law
might pafs upon him.

This Letter, my Lords, all written with my.

own Hand, Ideliver'd to the Perfon hereprefent:

And he went away with it, aflcing me Bleffing

again upon his Knees, and promifing I fhould
fpeedily be made acquainted with the Succefs.

Earl of Devonshire. I pray, my Lord, how
was the Letter fuperfcrib'd you fent back by this

Man?
Bifhop ofR. My Lord, it was to the fame Per-

fon, with the fame Superfcription as he fubfcrib'd

himfelf, and directed to the fame Place, where he
faid he was Minifter ; tho' the Name of Place or

Minifter I cannot yet recover. But let that Letter

of mine be produced, and it will put an End to

this whole Controverfy.

Blackhead. _ The Letter I received from the

Bifhop, was fuperfcrib'd to Mr. Young, and to no
other. -

Bifoop of R. My Lords, this is a horrid Falfe-

hood. I well remember now, this Fellow was
at my Houfe a fecbnd Time, fome Weeks after

the firft. When he came, I was in the Garden
with fome Gentlemen, my Neighbours ; where,

firft afking me Bleffing, he told me, His Mafter,

the Doctor had taken up the Perfon who had
forg'd my Orders : That the Man ftood upon
his Vindication ; but that his Mafter was bring-

ing him up to London ; and then I fhould hear

farther from him : Adding, That his Mafter was
a Man of fuch a Spirit, and fuch a plentiful Eftate,

that whenever he fufpected a Man to be a Rogue,
or a Cheat, he would fpare no Pains to difcover

him, nor think any Coft too much to get him pu-
nifh'd. Thefe, my Lords, I well remember, were
the Knave's very Words: And I hope your Lord-
fhips will likewife deal with him in the fame Man-
ner. I took this fecond Meffage ftill more kind-

ly, and order'd my Servants to entertain the Mef-
fenger very civilly.

Blackhead. I brought no fuch Meffage. All

my Bufinefs with the Bifhop was from Mr. Youngs
which I fuppofe was of another Nature.

Bifhop of R. What I fay is fo true, that I am
confident feveral of my Servants do remember the

Particulars. For this Man ftuck not to declare

his Bufinefs before them all ; very much magni-
fying his Mafter, and his Houfe-keeping, and va-

pouring what an Example he would make of the

counterfeit Prieft, without putting me to any
Trouble, or Expence.

Earl of DevOnfhire. Has your Lordfhip none

of thofe Servants, near at Hand ?

Bifhop ofR. My Lord, fome of them are in

Town ; and one, my Secretary, Mr. Moore, by
an accidental good Fortune, came hither with

me : He was without, when I was call'd in. I

doubt not but he will fatisfy your Lordfhips

what was this Man's Errand to me : file is a

young Man of great Honefty, arid, I believe,

M \v ould
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Would not tell a Lye to fave my Life : I am fure

1 would not have him."

Whilffc they were calling in Mr. Moore, I ad-

ded ; My Lords, I appeal to the great God of

Heaven to judge between me and this Wretch,

touching the Truth or Falfhood of what we lay,

and to deal with us both accordingly at the laffc

Day of Judgment : And I dare alfo appeal to

your Lordfhips to judge between us by what ap-

pears to you : For did you ever fee greater Vil-

lainy, and Confcioufnefs of Guilt in any Man's

^Countenance than in his ?

By this Time, Mr. Moore being come in, /
/aid, Moore, Apply yourfelf to my Lord Notting-

ham. I charge you, do not, for any Confideration

of me, fpeak any Thing which you cannot juftify

for Truth.

Earl of N. Mr. Moore*, Do you know that

Perfon there ? Pointing to Blackhead.

Mr. Moore. My Lord, I do know him fofar,

that I have feen him once or twice at my Lord's

Houfe at Bromley.

Earl of N. "What Bufinefs had he at Bromley ?

Mr. M. The firft Time he brought a Letter

to my Lord.

Earl of N. From whom ?

Mr. M. My Lord, it was from a Country Mi-
nifter in Buckinghamfhire, a Doctor of Divinity, as

he wrote himfelf ; his Name was Hcoke.

Bifhop of R. My Lords, I now very well re-

member that was the Name, Hooke, or fome-

thing very near it. There may be the Difference

of a Letter: I will not ftand upon that, or can

it be expected I, or my Servant, mould be pofi-

tive as to every Letter of a Name, in fo fudden a

Queftion.

Earl of N. Mr. Moore, What was the Bufinefs.

of that Letter ?

Mr. M. My Lord, it was concerning one that

offered himfelf to be the Doctor's Curate, whom
he fufpected to have counterfeited my Lord's

Letters of Orders. The Doctor defired my
Lord to look into his Books, whether he had

Ordain'd any fuch Perfon. My Lord and I did

thereupon fearch all the Places where the Me-
morials of fuch Affairs are kept, and we found

no fuch Name ; and fo my Lord himfelf wrote

back to the Doctor, by this very Man that ftands

here.

Earl of'N. Mr. Moore, Will you take your

Oath of all this ?

Mr. M. I am ready to take my Oath of it, if

you pleafe to give it me.

Earl of"N. What fay you, Blackhead? You
fee here is a young Man, the Bifhop's Secretary,

comes in by Chance, and confirms punctually

what the Bifhop had faid before, concerning your

Meffage to his Lord : And he offers to take his

Oath of it. If you did bring a Letter from one

Dr. Hooke, Why do you not confefs it ? It can do

you no Hurt.

Blackhead. I know of no fuch Divine as Dr.

Hooke; nor any thing concerning one that coun-

terfeited the Bifhop's Orders. The Letter I

brought was from Mr. Young.

Mr. M. My Lord, this Fellow cannot but

know, that what he fays is fhamefully falfe-, I

affure you, I have the Original Letter at Llome

to produce : And doubt not but divers of my
Lord's Servants remember him, and his Bufinefs,

as well as I do : For he was a fecond Time at

Bromley ,. fome Weeks after.

Earl ofN. What was his Bufinefs then ?

Mr. M. He faid, he came to acquaint my
Lord, that his Mafter, Dr. Hooke, had feized on
the Perfon who had forg'd his Orders. My Lord
afk'd him, Whether he had alfo feiz'd the Falfe
Inftrument? And if he had, defired it might be
tranfmitted to him'. This Man anfwered, lie
believed his Mafter had got it : That he was
coming up to London, and bringing the Cheat
with him ; and had been there fooner, had he
not fprain'd, or hurt his Leg : But when he
was come, the Doctor would give my Lord
Notice, or himfelf wait upon him. My Lord
was much pleafed with this fecond' Meffage, and
gave Orders to have the Bringer of it well ufed.

He was fo ; and freely difcourfed with the Butler,

and the other Servants, touching his Bufinefs

there. So that I am verily perfuaded feveral of
them remember all thefe Circumftances of it, and
perhaps more than I do.

Upon this, Blackhead being again urg'd by
the Lords with fo plain a Teitimony, perfectly

agreeing with what I had faid, and he ftill perfe-

vering obftinately to deny every Part of it ; I, and
Mr. Moore were ordered to withdraw, Blackhead
flaying behind.

As I was going out, 1 faid, My Lords, I

cannot comprehend to what Purpofe this Fellow
perfifts in this Lye •, I am fure he can never
prove that I have injured the Government, in

Word, or Deed, or Writing. Then I could
not but again obferve to the Lords, what vi-

fible Marks of Falfhood and Treachery there

were in Blackhead's Face : For, indeed all the

while he look'd as if he would have funk into

the Ground ; tho', as I was told afterwards, be-
fore I came into the Room, he had appear'd very
brifk, and bold, and full of Talk. But, upon,

my firft coming in, his Complexion, which was
naturally very fallow, turn'd much paler and
darker-, and he was almoft Speechlefs, faying no-

thing to any Purpofe, more than what he thought
was neceffary to keep him from the main Lye,
That he had brought me a Letter from one Young,
and no other.

But after my being withdrawn about Half an
Hour, I was called in again, and Blackhead fent

forth.

Earl of N. Now, my Lord, the Bufinefs is

out, the Fellow has confefs'd he brought the

Letter to you, written not in the Name of l
r
oungy

but as from one Dr. Hookes ; Hookes was the

Name, not Hooke : Your Lordfhip was in the

right, in faying, you would not ftand upon a
Letter.

Bifloop of R. My Lords, I could not truft my
Memory fo far as to a Letter : But one Thing I

was fure of, That was the only Letter this Ralcal

ever brought me ; and it was not from any whofe
Name was Young.

Earl o/N. Well, that Bufinefs is over, he has

confefs'd it -, and now, my Lord, Pray take a

Chair, and fit down.
Earl of Devon. Pray, my Lord, fit down.

Bifhop of R. No, my Lords, I defire you to

excufe me.

Earl of N. My Lord, we have fome few

Queftions to afk you, and therefore pray repofe

your felf.

Bifhop of R. If you pleafe to permit me, I had

,

rather anfwer what your Lordfhips have farther to-

fay, Handing thus as I am at the Table.

Earl
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Earl ofN. Then, my Lord, we fhall afk you :

Have you ever written to the Karl of Marlborough

within thefe three Months ?

BiJIoop of R. I think I may fafely affirm, I ne-

ver writ to my Lord Marlborough in my Life: But
I am certain, and upon the Faith of a Bifriop, I de-

clare, I Have not written one Word to him thefe

three Months.
Earl of N. Have you received any Letter

from my Lord Marlborough within thefe three

Months ?

Bifloop o/R. I proteft folemnly, I have not re-

ceived any.

Earl of N. Have you received any written or

printed Papers from my Lord of Marlborough,

within that Space of Time ?

Bifhop of R. As in the Prefence of God, I

declare, I have not. My Lords, I have had fome
Acquaintance with my Lord Marlborough, both

in King James's Court, and in the Parliaments

iince ; but I cannot call to mind, that ever I wrote

to him, or he to me.

Earl of N. Then, I think, my Lords, we have
nothing more to do, but to wiffi my Lord Bifhop

a good Journey to Bromley.

With that they all rofe up, and faluted me,
tefti lying their great Satisfaction, that I had fo

well cleared my felf, and confounded my Ad-
verfary. More efpecially Two Noble Lords of
the Company, to whom, I faid, I would now
particularly appeal, gave me an ample Teftimony
of their Belief of my Innocency in this Accufa-
tion, and of my dutiful Difpofition to the Go-
vernment.

My Lord Nottingham then told me, in the

Name of all the reft, J"hey had no further Trouble

to give me. I intreated them to fuffer me to add
a few Words : They permitting me, 1 faid,
My Lords, I heartily thank you for confront-

ing me with this Fellow, elfe I could not fo

well have made out my Innocency ; but I might
ftill have lain under a Sufpicion, whereof I had
not known the lead Ground. Had this been a

Trial for my Life, I fhould have been glad to

have fuch Plonourable Perfons for my Judges.
But now I have much more Reafon to blefs

God, that you have been my Compurgators :

That you are WitnefTes, as well as Judges, of
the Detection of this Villainy againft me ; where-
of, I mud acknowledge, as yet, I do not fathom
the Bottom. Wherefore I mult intreat, That I

may put my felf under your Protection for the

future. For altho' this Fountain of Wickednefs
has been now ftop'd in this Particular, as to my
felf, yet itfeems to run under Ground ftill : And
unlefs fpecial Care be taken, it may break forth

again in fome other Place, on fome other Occa-
fion, to the Ruin, if not of me, yet of fome other

innocent Perfon.

Earl of Devon. No, my Lord : You need ne-

ver fear, this Fountain can break forth any more,
to do you, or any other good Man, any Preju-

dice ; he having been fo palpably convicted of
Knavery and Lying.

Bifhop cf R. My Lords, I hope fo : As for my-
feJF, I take my own Innocency to be abundantly
vindicated, by this your general Declaration in

my Favour. I make noqueftion but your Lord-
fhips will next vindicate your felves, and the

Juftice of the Government, by bringing this wick-
ed Man to condign Pum'fhment, and by examin-
ing the main Drift of his Defign, and who have
bec : his Accomplices.

They all aflliring me1

* I might rely upon them
for it, I withdrew.

All this while I had not the leaft Conjecture*

or Imagination, who this Young fhould be, with

whom Blackhead pretended I held fo clofe a Cor-,

refpondence.

But my next Appearance before the Committee

of the Council, will clear up what remains of the

whole Wicked Myftery.

In the mean Time, returning Home that Eve-
ning to Bromley, I prefently met with a plentiful

Concurrence of Evidence from moft of my Ser-

vants, of their Difcourfe with Blackhead, and their

Knowledge of his Bufinefs, in reference to Dr.

Hookes's Letter.

Firft, The Butler, Thomas Warren, told me,
That according to my Order to ufe him kindly,

he had done fo both Times he was with us :

Particularly the fecond Time, he had entertain'd

him with one of the Petty Canons of Windfor,

who came thither by Chance, in the Parlour next

the Garden : That thence he brought him down
into the Cellar, where Blackhead drank my
Health with Knees almoft bended to the Ground :

That then he earneftly defir'd him to fhew him
my Study ; faying, I have heard your Lord has

a very good Study of Books : My Mafter Hookes

has a very good one ; he often lets me go into it,

and I doubt not but you have the fame Liberty :

I pray let me fee his Books. The Butler anfwer'd,

My Lord has but few Books here, only fuch as

he brings from Time to Time from Wefminfter

for prefent Ufe, and they are lock'd up in Preffes,

fo that I cannot fhew them if I would. I pray

then, faid Blackhead, let me fee the Room, I

hear it is a very fine one. Thj Butler faid, He'

could not prefume to do it without my Leave. ;

Then, faid Blackhead, let me fee the reft of the

Houfe. The Butler excus'd his not being able

to doit then, becaufe there were fome Ladies with,

his Miftrefs. The fame Requeft, he affur'd me,
Blackhead repeated almoft twenty times; but ftill

he deny'dhim.
Then Thomas Philips, my Coachman, and

John Jewel, my Gardner, confirm'd moft of what

the Butler had faid; all of them agreeing, that

both the Times he was at Bromley, efpecially the

fecond, he had talked publickly with them of the

Bufinefs hecame about from his Mafter Dr. Hookes;

enlarging much in Commendation of the faid

Doctor, what a worthy Man he was ; what Hof-

pitality he kept ; and how he would never reft,

till he had brought to Punifhment the Knave that

had forged my Hand and Seal for Orders. They

added, That after I had difmifs'd him, he linger'd

about in the Garden, the Hall, and the great

Parlour, a long Time; and was full of fuch Dif-

courfes.

Moreover, the Gardner, and William Hardy

the Groom, and Thomas French, and one or two

of the other Servants, who remain'd at Bromley

whilft I was in Cuftody at Weflminfler, did all

affure me, that this Man, who brought firft the

Letter, and then the Meffage, from Dr. Hookes,

had been a third Time at my Houfe, whilft I

was under Confinement. That it was upon a

Sunday, which by Computation prov'd to be Witt-

Sunday, May the 15th : That they found him in

the midft of the Houfe before they knew he was

enter'd. He told them, That paffing that Way,

he came to condole for my Mifhap, and to in-

quire what the Matter was ; hoping it was not

fo
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jo bad as was reported at London. They an-

fwer'd, They knew nothing of' Particulars; yet

doubted not but I was innocent. That he then

again defn'd to fee the Houfe ; but all the Doors
were lock'd, except the great Parlour, which
has no Lock upon it. That he would have en-

ticed them to Town to drink with him, which
they refufed, but made him drink there ; and

Tie coming alter Dinner, they perfuaded a Maid-
Servant to provide him feme Meat ; which fhe

did, but unwillingly, telling, them, She did not

like the Fellow's Looks ; that perhaps he might
come to rob, or fet the Houfe, now fo few Ser-

vants were at Home: That he rather looked,

(as indeed he did,) like fome knavifh, broken

Tradefman, than an honeft, rich Clergyman's

Bailiff", or Steward, (as he alfo call'd himfelf ;)

and it has proved fince, that her Conjecture was

true.

All this, and more, my Servants repeated to

.me, touching Blackhead's Behaviour in my Houfe,
and his Difcourie concerning his Mailer, Doctor
Hookes ; and they offer'd to depofe it all upon
Oath. And, above all, the next Day, being

Saturday, June the nth, Mr. Moore coming
from London, immediately found the Original

Letter that Blackhead had brought me from the

\ retended Doctor.

Wherefore, being furniffied with all thefe

frefh Materials, efpecially with the Letter itfelf,

and being not a little furprized to hear that the

Rogue had, the fecond Time of his coming,
been fo earneft to get into my Study, or any of

the other Rooms •, and that he had the Diabolical

Malice againft me, to come to my Houfe a third

Time, on Pretence of condoling my Misfortune,

which I then thought, it was probable, had
chiefly proceeded from his malicious Perjury

againft me : AH this confider'd, I refolved to

go to London on Monday Morning with thefe

Servants, and to carry the Letter that he brought
me as from Dr. Hookes, to lay the whole Bufinefs

before the Lords of the Committee, and to de-

fire their farther Examination of Blackhead upon
thefe Particulars.

Accordingly, on Monday, June the 13th, I

went, and attended the Meeting of the Lords
that Morning in the ufual Place. When there

was. a full Committee, I fent to them by a

Clerk of the Council, intreating that I might
have a fhort Audience. After fome Time, I

was introduced : There were prefenr, (befides

moft of the Lords before -mentioned,) three

others, whom I had not feen there fince my-
fir ft Appearance before them, the Marquifs of
Carmarthen, Lord Prefident ; the Lord Godolphin,

and Sir John Lowther.

When I came into the Room, and was juft go-
ing to propofe the Bufinefs that brought me thi-

ther, my Lord Nottingham prevented me, and Taid,

My Lord, Do you know that Perfon there ?

Pointing to a Man, who flood behind the Privy
Counfellors, near the Door which ieads into the

publick Room.

* Stephen Blackhead was a Piifonerin Newgate, and convi&ed, Jan. 15, 1689. to Hand in the Pillory, and to lofe

his Ears, and be imprifonel for a Year, for Forgery, but got his Sentence remitted.

Young, who alfo went by the Names of Jtrotim, Smith, Hutt, Jones, Green, Sec. in Dublin was call'd Marjb, and in Raphoe,
Hop/tint, forced the Archbiihop of CaJ&ell's, the Bifhop of Waterford'i, and feveral Clergymen's Hands, to TefHmonials of his.

Morals and Learning ; whereby be got Deacon's Orders from the Bifhop of Killnloo. Me afterwards run away with a Horfe from
Tallogh; and at Cajlle R'eah, fled for getting a Baflard ; and at Cavern, was iniprifon'd for having two Wives, and there was
degraded by the Bilhop of Kihnore, fearing he might be hang'd in his Gown. Afterwards he came to England, and produced coun-
terfeit Orders from the Bifhop of Cligher to Archbifhop Sancrofi, begging Preferment, as a diftrefs'd Iri/h Clergyman. After this,

he fent a Woman, (whom he call'd his Wife) by the Name of Mary Green, to the King, at Wind/or, pretending that her Huf-
band was taken-Captive by thePirates of Sallee, therefore pray'd theKingwould recommend her to the Clergy ot England: This
Petition being referr'd to the Archbifhop, and the Bifhop of London, fhe never came for an Anftver to the Reference ; bat the

forged

Bijhop o/R. My Lord, I do not know him.

Earl of N. My Lord, I pray obferve him well.

Bijhop ofR. Upon my Credit, Ineverfaw this

Man before in my Life, to the utmoft of my '

Knowledge.
Then the Perfon flanding there, look'd boldly

upon me, and /aid, Do you not know me, my
Lord ? Do not you remember, that I officiated

fome Weeks at Bromley-College, for Mr. DobJon,
in King James's Time ? And that I preached in

the Parifh Church there once or twice ?

Bijhop of R. My Lords* I folemnly affirm, I

do not know this Man : I never faw him before

:

I never knew that he officiated in Bromley-College

:

I never heard him preach in the Church there :

He is a meer Stranger to me : He may have
ferv'd for the Chaplain of that College in King
James's Time : But I was not then concern'd

who officiated there. He may have preach'd in

the Church, and I not have heard him : For a-

bout that Time I was Clerk of the Clofet, and was
feldom or never at Bromley on Sundays, by reafon

of my Attendance on the Princefs Anne oi Den-
mark, either at Whitehall, or Windfor, or Hampton-
Court, or Richmond.

The fame Perfon prefently took me up, with in-

folent Confidence, You will know me better when
Captain Lawc appears : I warrant you don't know
Captain Lawe neither.

Bijhop ofR. My Lords, if any of your Lord-
fhips pleafe to afk me any Thing, I fhall anfwer

with all Refpeft. But I do not underftand that I

am bound tofatisfy this faucy Fellow's Queflions

:

Yet, becaufe he has afk'd me fo familiarly, touch-

ing my Acquaintance with one Captain Lawe, I

affure you, I know not any fuch Man in the

World as Captain Lawe.
Biit, my Lords, by this Perfon's Difcourfe, I

am induced to believe, he may be the Toung,

with whom the other Knave Blackhead pretended

the laft Time that I held a ftrict Correlpondence

by his Means.
Earl of'N. This Man's Name is Toting, Ro-

bert Toung.

Bijhop of R. Then, my Lords, becaufe my
Lord Prefident, and fome of the other Lords, were
not here then, I muft beg Leave of thofe that

were, that I may repeat what I then remember'd,
concerning one Robert Toung. Whereupon I re-

collected theSubflance of whatlhad faid, of a Let-
ter I had received fome Years fince, dated at New-
gate, from one of the fame Name, who pretended
himfelf to be a Clergyman.

I added, It feerm, my Lords, by his own Con-
feffion, this is the very fame Toung. But, as I

never faw him before he was in Newgate, fo 1 de-

clare, upon the Faith of a Chriftian, I never faw
or heard from him fince that Letter : Plowever,

I am very glad you have him now: I make no
doubt but he will be found, in the End, fuch

another Villain as Blackhead was proved to be 0.1

Friday laft.
*

But,.
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But, rriy Lords, faid I, the Bufinefs that

brought me to wait on you now, is to intreat you

to take that fame Blackhead into farther Exami-

nation, and to enquire a little more into his Part

in this wicked Contrivance, whatever it is.

My Lords, fince I went to Bro;nley, my Ser-

vant, Mr. Moore, has had the good Fortune to

retrieve the very Original Letter that Blackhead

brought me from his counterfeit Mafter, Doctor

Hookes. Then I deliver'd the Letter at the Table,

and my Lord Nottingham read it aloud. And to

ihew with what a treacherous Infinuation, and

Plaufibility of Style it was written, to draw from

me an Anfwer under my own Hand, I here fet

down the very Letter itfelf, Word for Word.

My Lord,

BEing deftitute of a Curate, one Mr. James

Curtis came to me, who produced Letters

Dimiflbry, (bearing Date, March 13th, 1691.)

and likewife Letters of Orders under your Hand,

and Epifcopal Seal. Now, my Lord, willing I

am to employ any that your Lordfhip fhall recom-

mend, and give him all the Encouragement ima-

ginable ; but being fince, by his own Words*,

fufpicious that his Inftruments are forg'd, I have

therefore on Purpofe fent my Man to know the

Truth thereof, and in order thereunto, I humbly

beg your Lordfhip to give an Account in yours

by this Bearer, promiung, for the Church of

England's Credit, and likewife your Lordfhip's

Honour, that, if he be an Impoftor, I will fee

him brought to condign Punifhment for fuch his

Forgery ; but if he be not, I beg . your Lord-

fhip's Pardon for this Trouble, occafion'd by my
candid Affedion for your Lordfhip, and all Cler-

gymen, being not willing to have them impos'd

upon.

I am your Lordfhip's

Moft Obedient Servant,

tondgt**, Robert Hookes, D. D.
dpn: 6, —92. '

Now, my Lords, I thought it would be for

your Service to acquaint you, That I have re-

ceived, from divers of my Servants, a farther

Account of all Blackhead's Demeanor, the firft,

fecond, and third Time he was at my Houfe at

Bromley; for he was there a third Time alfoj

which I knew not of, before I went Home on

Friday.

Then I fumm'd up what has been faid before,

my Servants were ready to depofe to that Pur-

pofe : Concluding thus, My Lords, my Servants

are attending without ; I pray that Blackhead may
be brought before them Face to Face, and that

they may be admitted to give in upon Oath, what
they have to fay concerning him.

Upon this, feveral of the Lords faid, Send for

Blackhead ; and he was fent for.

But before he came, they call'd in Mrs. Young,

the Wife, it feems, of the aforefaid Robert Young ;

but what a kind of Wife, and which of the two
Wives he had at one and the fame Time, will

appear in what follows.

When fhe was come in, my Lord Nottingham

faid to her, Mary Young, Whence received you

this Paper ? Taking up a Paper that lay upon the

Table.
'

Mary Young. I had it from Captain Lawe.

Earl of N. What did he fay, when he gave it

you ?

Mrs. Young. He bid me deliver it to my Huf-
band.

Earl of N. What did he fay it was ?

Mrs. Young. He faid it was a Sociate, or fome

fuch Word.
Earl of N. What ! Did he deliver you a Paper

of this treafonable Nature, in the Manner as it

is, to be given to your Hufband, without fealing

it up, or enclofing it in another Paper ?

Mrs. Young. Yes, my Lord, he did.

Earl of N. Did he tell you any of the Names
to it?

Mrs. YoUng. Yes ; he faid, there were the late

Archbifhop of Canterbury's, the Bifhop of Ro-

chejler's, and fome other Lords Names to it.

Earl of N: What pafs'd afterwards between

you about it ?

Mrs. Young. I gave it my Hufb?.nd, and when
Captain Lawe came for it again, my Hufband
faid, No, thefe Lords, whole Names are fub-

fcribed, have not been fo liberal in their Relief

of my Wants as formerly ; and therefore I will

make another Ufe of this Paper : And fo lock'd

it up.

By this Time Blackhead was brought in, and
the Woman order'd to withdraw, and to be kept

by herfelf.

Earl of N. Blackhead, the laft Time you con-

fefs'd you brought the Bifhop of Rochefter a Let-

ter from Robert Young, under the falfe Name of

Doctor Hookes.

Blackhead. Yes, I did.

Earl of N. Can you know that Letter when
you fee it ?

Blackhead. I cannot tell 5 I doubt I cannot

know it.

Earl of N. Here it is ; (and it was given into

his Hand;) Is that the fame Letter you deliver'd

the Bifhop ?

Blackhead. I am not fure it is.

Earl of N. Confider it well ; look on the Su-

perfcription, you cannot but remember that.

You began to be fomewhat ingenuous laft Friday ;

if you relapfe, it will fare the worfe with you.

Blackhead. Yes, this may be the Letter ; this

is the very fame Letter.

Earl of N. And you received an Anfwer to

this from the Bifhop for Doctor Hookes, which

you carried to Robert Young ?

Blackhead. Yes, I did* I own it.

Earl of N. But, What made you, when you

were at Bromley the fecond Time, fo earneftly to

defire of the Bifhop's Butler, and his other Ser-

vants, that you might fee the Rooms in the

Houfe, efpecially his Study ?

Blackhead. No, I do not remember that I de-

fired to fee the Study : The Houfe I might, out

of Curiofity.

forged the two Bifhops Hands, and went about the Country, cheating the King's Subjects, but being detected at Bury, in Suf-

folk, he and (lie Were committed to Goal, try'd and found guilty, and fentene'd to ftand in the Pillory at Bury, Oilober 6, 1684,

where he lay in Goal about a Year, having no Money to pay his Fees. Afterwards he went and committed many Villainies at St.

Alban'%, tnd other Places ; and about 1688, was committed to Newogate, and afterwards tried, convicled, and Fined, for

forging Bills of Exchange, and cheating People, c5V. And laying in Ncwputc fome time, he there contrived the AiTociation, cJc.

ift the Bifhop, Lives of thefe two infamous Perfons, with the Records of their Convi&ions, the forged Teftimo-

nials, forged Bills, c5c of j'oun/s, are to be feen at large in the Bifhop's Account of the two Authors of this Forgery. Printed

in Quarto, 1692, whi. led, The Second Part of the i»idtd Contrivance of Blackhead and Young.

Vol. V11J. N Earl
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Earl of N. But here are fome of the Bifhop's

Servants without, who are ready to fwear, that

you prefs'd very often to get a Sight of his

Study ; faying, you had the Freedom at your

Mafter Hookes, to fhew any Stranger his Books,

and you doubted not but the Butler could do the

fame there.

Blackhead. I cannot deny that I did defire to

fee the Bifhop's Study : The other Rooms I am
fure I did.

Earl of N. What Reafon had you to be fo im-

portunate to fee that,, or any of the other Rooms ?

Had you any Paper about you, that you defign'd

to drop, or leave in any Part of the Bifhop's

Houfe ?

Here Blackhead ftopp'd, as very loath to out

with it; 'till divers of the Lords urg'd him to

tell the Truth. At laft he went on, though with

much Hefitancy.

Blackhead. Yes, I muft confefs I had a Paper*

in my Pocket, which I defign'd to put fomewhere

in the Houfe.

Earl of N. What did you with it ?

Blackhead. I did leave it in the Parlour next

the Kitchen.

Earl of N. In what Part of the Parlour I

Blackhead. In the Flower-Pot in the Chimney.

Good Lord blefs me, cry'd I, I ferioufly pro-

teft, I never heard that any Paper was found

there by my Servants. To be fure they would
have brought it me.

Earl of N. But, my Lord, it will be worth
your white to' fend prefently to Bromley, to fee

whether there be any Paper ftill, and what it is.

Bi/hcp of R. My Lord, I will fend one away
immediately. Only my Servants are without,

expecting to be fworn. Be pleafed firft to call

them in, and difpatch them.

Earl of N. Nay, my Lord, there is no need of

their Teflimony now. For this Fellow has faid

already more than they know. He has confefs'd,

not only that he defired to fee your Houfe, and
particularly your Study, but that he did it with

Intention to leave a Paper fomewhere in it ; and

that he did leave one in your Parlour, and in the

Flower- Pot of the Chimney.

BifhopofR. Then, my Lord, I will fend away
forthwith.

Earl of N. Stay, my Lord, \tt us firft exa-

mine him a little farther. Blackhead, What Paper

was j.t you left in the Bifhop's Chimney in the

Fiower-Pot ?

Blackhead. It was the Aflbciation.

Earl of N. Was it this Paper here ? Shewing
the Aflbciation that lay upon the Table.

Blackhead. Yes, it was.

Earl of N. How came you by it ? And who
advifed you to lodge it there ?

Blackhead. I had it from Mr. Young, and he

advifed me to leave it in the Bifhop's Houfe, as

I did.

Earl of N. Did'Young direct you to put it into

the Flower- Pot in the Parlour ?

Blackhead. Yes, he did, and I put it there ac-

cordingly in the Flower-Pot.

Earl of N. But were not you a third Time at

the Bifhop's Floufe ? It was upon a Sunday,

which it feems was Whitfunday.

Blackhead. I was.

Earl of N. You pretended to condole for the

Bifhop's Imprifonment : It is manifeft that could

not be your Bufinefs. What was it ?

Blackhead. I was defired by Mr. Young, fee-

ing the Aflbciation was not found by thofe, who
apprehended the Bifhop, to go to Bromley, and
try to recover it, that being the Original. I did
fo; I came into the Houfe before any of the Ser-
vants were aware, I went into the Parlour unfeen,
and took the Paper out of the fame Place where
I had put it, and delivef'd it again to Mr. Young.

Bifhop of R. My Lords, I am very much fur-
prized at all this. I cannot but admire the won-
derful Goodnefs of God,: in this my extraordi-
nary Deliverance. It appears by what this Fel-
low confefles, that this forged Affociation was in
my Houfe, in a Flower-Pot, for many Days to-
gether : And that it was there at the very Time
I was feized on by your Lordfhips Order. For
he fays he put it there the fecond Time he was at
Bromley, which was a pretty while before I was in
Hold j- and took it not out 'till the third Time,
which was upon Whitfunday, the Ninth Day after
I was under Confinement. And by a ftrange and
marvellous Providence, that Parlour, where he
fays it lay fo long in the Chimney, was never
fearch'd Or enquired after by the Clerk of the
Council, or the MefTenger.

The other Part of the Houfe, on the Left-
Hand of the Hall, where my Study is, and Bed-
chamber above Stairs, and a Parlour and Draw-
ing-Room below; 'all thefe they fearched very
accurately. Particularly, I well remember the
MefTenger thruft his Hand into the Flower-Pots
in every Chimney : Which feem'd very odd to me
then : But I now underftand the Meaning of it.

At this, my Lord Sydney, my Lord Notting-
ham, my Lord Devon/hire, and fome others of
the Council, affirm'd, That they perfectly re-

member'd, both Blackhead, and Young, did e-

fpecially direct them to give Order to thofe who
mould be fent to take me, to fearch all the Flower-
Pots.

By this Time, it was thought feafonable by the

Lords, to confront Blackhead with Young.

But in the mean while, the Counterfeit Aflb-
ciation being handed about the Table, was, at

length, deliver'd to me. It was to this Purpofe,,

as much of it as, by a tranfient View, I could
carry away in my Memory.

THAT we whofe Names were fubfcribed,

fhould folemnly promife in the Prefence of
God, to contribute our utmoft Afliftance towards
King James's Recovery of his Kingdoms. That
to this End, we fhould have ready to meet him at

his Landing, Thirty Thoufand Men well arm'd.

That we fhould feize upon the Perfon of the Prin-

eefs of Orange, dead or alive ; and take Care that

fome ftrong Garrifon fhould be forthwith deliver'd

into his Hands : And furnifh him with a confi-

derable Sum of Money for the Support of his

Army -,*or to this Senfe.

Match 20, ——92.

And the forged Subfcriptions were, as I re-

member, after this Manner

:

W. Cant.

Marleborough. Salijbury. Tho. Roffen.

Cornbury.

Bafd Firebrace. John Wilcoxe..-

Now upon the firft Sight of this Paper, I pre-

fently faid, I proteft, my Lords, I am very much-

amazed to fee my Hand fo well counterfeited.

All
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All the Difference is, they have done me the Fa- Young. I faid nothing of Flower-Pots. I bid

vour to write it finer than I can. Otherwife, I you take Care that the Bilhop's Perfon fhould be

acknowledge it is fo like, that I verily believe, I exactly fearch'd ; becaufe, when he went abroad,

myfelf, had I feen it in another Place, fhould he carried the AfTociation about him ; when he

have been apt to doubt whether it were of my was at home, he put it in fome private Place, for

Writing or no. I am confident it might, upon Fear of Surprize; Perhaps I might fay in the

the firft Blufh, deceive the beft Friends I have

But, my Lords, here is another innocent Per-

fon's Name, whole Hand I know very well. And
I dare venture to fay, it is even better forg'd

than mine. . I mean Archbifhop Bancroft's.

Lord Godolphin. My Lords, I am very well

acquainted with Archbifhop Saneroft's Hand.

And really it is here moft exactly counterfeited.

Moreover, my Lord Godolphin, my Lord Syd-

ney, and others faid, That the Earl of Marlbo-

rough's Hand had been fo well feign'd in a Letter

Chimney.

The Lords replied, Nay, we all well remem-
ber, you particularly mention'd the Flower- Pots.

Earl of N. Young, When you perceived that

the Perfons fent to feize on the Bifhop had mifs'd

the AfTociation, did not you then defire Blackhead
to go a third Time to the Bifhop's Houfe, and
to take it out of the Pot, where he had laid it ?

Young. No, I know nothing of it.

Earl of'N. What fay yoii, Blackhead?

Blackhead. At Mr. Young's Requeft, I went to

pretended to be written to Young himfelf, that it the Bifhop's Houfe a third Time ; it Was upon
was very difficult for his moft intimate Friends a Sunday j I privately got into the Parlour, and

to obferve any Diftinction. And in that Letter

the Bifhop of Rochefter was faid to have the Pa-

per in his keeping, which appears now to have

been meant of the falfe Afibciation's being in my
Cuftody.

Nay, my Lord Sydney affur'd me, thefe very

Impoftors had brought him a Letter, fuppofed

alfo to be written by me to Young, which being

took the AfTociation out of the fame Flower-
Pot where I had laid it, and return'd it back to

Mr. Young.

Young. This is a Combination between the

Bifhop of Rochefter and Blackhead^ to baffle the

whole Difcovery of the Plot.

Which Saying of Young's could not but raife

a general Smile among all the Company, they

but of ordinary Matters, he thought not worth lifting up their Hands with great' Indignation at

the keeping, but he well remember'd the Sub- his unparallell'd Impudence.

fcription of my Name was very like this in the

AfTociation, as well indeed it might.

By this Time, Young being come into the

Room, my Lord Nottingham fpoke to him %

Young, look upon that Letter, (fhewing him his

own to me, under the Name of Doctor Hookes,)

Do you know that Hand ?

Young. No, I don't know it.

Earl of N. Did not you fend that Letter tb

the Bifhop of Rochefter by Blackhead?

Young. No, I know no Hookes. I never writ

to the Bifhop of Rochefter, but in my own Name,
with my own Hand.

Earl of N. What fay you, Blackhead ?

Blackhead. I did receive that very Letter from
Mr. Young's own Hand, and deliver'd it to the

Bifhop of Rochefter with mine.

Earl of N. (Taking up the AfTociation, and

Bifhop of R. I thought, my Lords, the laft

Time I was here, Blackhead was the moft brazen-

faced Fellow that ever I faw ; but now I find

this fame Young to be a much viler Mifcreant

than he. This is fo bafe a Suggeftion againft me*
and fo impoflible for me to be guilty of, and I

know your Lcrdlhips fo little fufpect it of me,
that I need not make any Anfwer to it in my
Defence.

Lord Prefident. Young, Thou art the ftrangefl:

Creature that ever I heard of: Doft thou think

we could imagine, that the Bifhop of Rochefter

would combine with this thy Confederate, to

have an JJfociation written, with his own Hand
to it, and then laid in his own Houfe, in a Flower-
Pot there ? Whichi if it had been found, mufi
have endanger'd his Life : And we fee it was the

moft remarkable good Fortune to him that al-

fhewing it to Young,) Did not you give this Pa- moft ever happen'd to any Man, that it Was not

per to Blackhead, and order him to put it into a found there

Chimney in the Bifhop of Rochefter's Houfe, and
into a Flower- Pot, if there were any ?

Young. No, I never defired him to carry it thi-

ther4 or to put it into a Flower-Pot.

Earl of N. What fay you, Blackhead?

But Young ft ill perfifting, that he believed I

had taken Blackhead off, they were both order'd

to withdraw. And, I afTure my Reader, that

during this whole Examination, tho' Young's

Forgery was fo evidently convicted by the Con-
Blackhead. Mr. Young did give me that Paper, feffion of his own Companion, and fnftrument,

and directed me to leave it in the Bifhop's Houfe

;

and, if I could, to put it in a Flower- Pot in fome
Room ; which I did, in the Parlour.

Young. There is no fuch Matter, I abfolutely

deny it.

Upon this, the Earl of Nottingham, the Lord
Sydney, and fome others of the Counfellors, afk'd

yet he behaved himfelf with a daring unconcern'd

Confidence* with a bold and erect Countenance,

though it had naturally very much of a Villain

in it. His whole Carriage indeed was fuch, as

became the Difcipline he has undergone for thefe

divers Years , having fo long been almoft a con-

ftant Inhabitant, together with his Wife, of
Young, Why then did you give us fuch exprefs many of the common Goals in England and Ire

Directions, to fend, and fearch the Flower-Pots, land.
*

among other Places in the Bifhop's Houfe ? Then

fe " I crave Liberty to remind you what Young the Parfon, in Conjunction with Blackhead, had contrived, in or-
" der to the murdering fevcral of the Firft Quality in the Kingdom, befides divers Gentlemen of lower Degree ; for thefe Fel-
" lows judging it too little and mean for Perfons of their Tranfcendancy in Villainy, meerly to fwear that fuch and fuch had

:

' coi.fpired and combined to reftore, and rc-eftablifti King James, they had the audacious and the unprecedented Impudence to
" forge an Afibciation, and to counterfeit and affix the Hands and Names of Honourable Peers, and worthy Perfons unto it

;

" importing, their having mutually and jointly undertook to difpoflefs King William, and to bring back and re-advance King
" Jamei. And though it was morally impoflible, as well as altogether incredible, that had there been fuch a Defign, and io

** concerted and flipulated, Wretches of the Meannefs of Young and Blackhead, fhould have been admitted upon a Secret of
" fuch Importance in iifelf, and whereof the Difcovery would have rendered thofc concerned, liable to the Lofs of Life, Ho-
" nour, and Eftates

: Yet not only with what Eaj&nefs, but Letchery, was the Belief of it entertained, by divers of our Su-
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Then the Lord Prefident call'd for the Letter and honourable Way of proceeding with me, in

which Young had fent to me under the Name of not (hutting me up clofe in the Tower immediate

-

Hookes. When his Lordfhip had view'd it deli- ly upon my firft, Accufation ; but in openly con-

berately, he afk'd alfo for the Ajfociation, and fronting me with thefe Varlets, whilft the Matter
having compared them for fome confiderable was frefh in my Memory ; and in fo ftriclly and
Time, he broke forth in thefe Words ; Really, impartially examining them now, has been the

my Lords, it is a very great Providence, that principal Occafion, that my Innocency has met
this Letter, fent by Young, under the Name of with a Vindication as publick and unqueftionable,

Hookes, to the Bifhop of Rochefier, was preferv'd as I myfelf could have wifh'd and pray'd for.

by his Servant: For this very Letter, and the But ftill, my good Lords, I do again moil hum-
AJfodation, were both apparently written by the bly recommend to your Lordlhips, the Profecu-

fame Hand ; you may perceive there is no man- tion of this Black Contrivance to the Bottom,
ner of Difference in the Writing, but only that for the Sake of Truth and Juftice, and for the

the Letter is written in a lefs Hand, as Letters Safety of every other honeft Man, whofe Lot
are wont to be, and the Affociation in a greater, this might have been as well as mine. I am fure

as a publick Inftrument. your Lordihips all believe, that there can be no
At this the whole Board, one after another, greater Service to the Government, efpecially at

had a perfect Sight of both, and all applauded this Time, than to have fuch perjured Informers,;

the Happinefs of the Difcovery : For it was as fo plainly difcovered, to be feverely punifhed ac-

clear as Light to all that were prefent, that the cording to their Demerits.

Letters, and Words, of both, were of the very And fo I took my Leave of their Lordlhips.

fame Form and Figure.
Blackhead and Young were afterwards tried

Particularly, my Lord Godohhin farther ob-
and convicled for this Forgery ; and in the Year

£ \?n
r

ma
?
£

u
PcTr

t0 tHem a
' ?" 1700, Young was executed at Tyburn for Coining,

(V ,n W. Cant, in the Subscription, was the very ^ ^^ ^aUowg de]iver
,

d the fo]lowi s §J

?
m

c a^ r T^ \ ^ m
V'-'Z'- — W^ *° the Reverend Mr. Men, the Ordinary

the nrlt Word or the Counterfeit AJjoaaUon. J

For my Part, I could not forbear exclaiming, A tme Copy 0j
~

the paper delivered by Robert
Great is Truth, and it will prevail! Young, to the Reverend Mr. Allen, Ordinary^

After all this, I afking the Lords, Whether M TyDurn , onthe igi/P f Apri l }
. I70o .

they had any farther Service to command me ?

And they faying, No, I fpoke thefe few Words. Publifid by Permiflion of Authority.

My Lords, I rriuft always acknowledge, that, T Cannot but be very fenfible, how juftly I have
next the Signal Providence of God, in fo vifibly J[ provoked a moft merciful and juft God to

protecting an innocent Man, your Lordihips fair Anger, by manifold Offences I have committed,

and
" preme and reputed Wife Minifters; and notwithstanding its being in the whole Matter of it, more Ludicrous than Farce, or
*' Bartholometv-Fair-She-w, than to be entertained by Statefmen, yet with what Serioufnefs and Gravity was it brought to the
" Council-Board, and received there as a Subject worthy of weighty and folemn Debate. See a Letter to the Right Honour-
able Sir John Holt, Knight, Lord Chief Juftice of the Kings Bench, occaiioned by the Noife of a Plot. The Second Edition,

1694, Page 10.

And in the fame Letter, Page n and 12. The Author fays, Nor could the Minifters be fo great Strangers to the infamous"

Characters of the WitnefTes, (whofe many and notorious Crimes had fufficiently publifhed them before through the whole NaT
tion as Rafcals, who had forfeited all Right to be believed and credited,) as to hope to have their Integrity and Righteoufnefs

juftified in feizing and profecuting any upon their Teftimony : And yet had it not been for the miffing of the forged Paper,

when it was at firft fo narrowly fearched for at the Bifhop of Rochefler's, where one of the Rogues traiteroufly and felonioufly

lodged it, it is fcarce to be conceived, how fome of our Statefmen were prepared to have pufhed on that Affair to the Impri-
fbnment of feveral. But that Mifadventure, together with the Defences which the aforefaid eloquent Bifhop, after his Appre-
ftenfion, made at his being examined before the Council, rendered them more flow and wary in their Proceeding : And there-

upon, through the gaining the Refpite of a little Time, there was an Opportunity obtained, not only of difcovering and lay-

ing open the many infamous and horrid Crimes, whereof the Rogues had at other times been guilty, but of fully detecting the

Forgery of the Affociation, and where they had fecretly laid it in the Bifhop's Houfe, in order to have deftroyed him and others,

in Cafe it had been found by the Clerk of the Council and the Meffengers, when it was fo induftrioufly fought for. And truly,

my Lord, had not Young laboured under a ftrange Defect of Morals, he was incomparably qualified in all other Refpe&s, to

have been a feledt, fingular, and (landing Witnefs for the State : For as he has a Sufficiency of Wit, and Prefence of Mind, to
:

be able to give Things the bed Glofs, and readieft Turn of Thought, fo he is fumifhed with a larger Stock of Impudence and
AfTurance than moft Men in the World are : Of which your Lordfhip was an aftonifhed Witnefs when you had him before you;

at the Bar, to be tried for the Forgery which I have mentioned, and to be condemned to the too gentle and feeble Punifhment
which the Law hath ordained for it. For with what Confidence did he ftand, not only under the Load of a Thoufand infa-

mous Actions, of which all the Court knew him to have been guilty, but under the fulleft and cleareft Proof of the malicious

Forgery, for which he was then Arraigned ? Yea, with what Effrontery, and Air of Impudence, to the Amazement of all there,

did he continue to affert his own Innocence, and perfevere in his Crimination of others? But that which filleth Men moft with
Sorrow, in Reference to that Tranfaftion, and which keeps them under difquietihg Fears ever fince, is, that though Young and
Blackhead were Inftruments in it, yet People of another Figure mufl have been the firft Contrivers and Authors of it : And the~

handing Money to Blackhead, while kept in Cuftody by Allen the Meffenger, and conniving at his Efcape from thence, gives

us more than a Sufpicion of it, and little lefs than a moral Certainty : For that Rogue having been the Tool employed too with.

Young, by the fuperior Managers, and having threatened to fqueak in Cafe given up and abandoned to a publick Punifhment,

it was fo ordered, that he might not only be permitted to get away, but be fheltered and maintained in Ireland, whither ha
withdrew, and from whence the. Government might have eafily brought him back, were there not a Myftery in that Affair,

which it is not for fome People's Honour to have unravell'd. Nor was the Meffenger, out of whofe Houfe and Cuftody he made
his Efcape, ever punifhed for his Careleffnefs and Neglect ; but after a little Menacing and Reprimand, which was meer Grimace^

he hath been treated all along fince with more diftinguifhing Favours than fell to the Share of his Fellow-Officers. Neither durft

fo mean and creeping Wretches as Young and Blackhead, (how impudent and malicious foever they are) have attacked Perfons

of the Earl of Marlborough, and the Bifhop of Rocbef/er's Rank and Quality, and whp had merited fo well of the Government,
and were believed at that Time to fland in all Terms of Fairnefs with it. had they not been prompted, guided, and encouraged

to it, by Perfons of Authority, Grandeur and Eminency. And had the Villains acted meerly under their own Conduct, and by
'the Influence of Perfonal Malice and Avarice, they would have fingled out fuch to be accufed, as are held Indifcreet, Talkative

and Rafli, and with whom it might have been likely for them to have had fome Converfation ; and not Perfons of the greatefr.

Prudence, Circumfpection and Refervednefs of any in the Kingdom, and into whofe Society it was morally impoffible that any

fhould judge them to have been admitted, nor fo much as into their Prefence, unlefs as Beggars, and indigent Supplicants.

So that this Confpiracy, by fuborning two infamous Rafcals, and of obtaining thereby Credit to a Plot, upon the Belief of

which, feveral Noble, Reverend, and Worthy Perforts, were to have been involved under Guilt of Ruin, may ferve to inftruct

your Lordfhip not to be hafty and forward in giving Credit to the prefent importunate and hoify Clamours, and to make you

extreamly wary how you proceed to the Conviction and Condemnation of thofe that are accufed and threatened to ht v raigned.
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and therefore, for the neceffary Dtfcouragement

of others, who ihall endeavour to tread in my
Steps, and parallel my Forgeries; I conceived a

Duty incumbent on me, to leave to the World a

true and faithful Narrative of my prevaricating

Steps : But the fhortnefs of Time allotted me,

being not fuilicient to furnifh fuch a Work in, I

will mention only thefe few Paflages of my Life.

And Firft, I think myfelf efpecially obliged

to difcover to the Publick, how far I was con-

cern'd in that pretended Plor, luppofed to be car-

ried on by the Earls of Marlborough and Salis-

bury, the Lord Bifhop of Rochefier, and fome

others ; the Truth of which, I call God to wit-

nefs, is as follows: I was committed to Newgate,

'till I difcharg'd a certain Fine impofed on me ;

during my Confinement, one Henry Pear/on, a

Surgeon, I think, was committed to the fame

Place for Debt, he perceiving me to be very ex-

pert in counterfeiting Hands, told me, that if I

could contrive a fham Plot, and Father it upon
thofe Noble Peers, I might foon have Money
enough to pay my Fine : Being in very low Cir-

cumftances, I readily confented to this Propofal,

but told him, nothing could be done in that

Matter 'till he was releafed, which in a fhort

Time was effected. As foon as he was at Liber-

ty, he employ'd one Blackhead to carry Letters

between us. I happen'd by a certain Stratagem,

to fee the Earl of Marlborough's Hand ; this I

counterfeited fo cunningly, that it was very dif-

ficult to difcern the true from the falfe ; then I

drew up an Afibciation, and affix'd to it the

Hands of the Earls of Marlborough and Salis-

bury, as alfo Sir Bafil Firebrafs's ; the Lord Bifhop
of Rochejler's, and the Lord Cornbury's was
wrote by another Hand, according to my Re-
queft. And that the more Credit might be given

to this pretended Plot, I wrote feveral Letters in

the Name of the Lord Marlborough, (for I was
perfectly acquainted with his way of Writing)
luppofed to be directed to me, which Blackhead

ufed to bring me again ; and yet he fwore before

the Lords of the Council, that the faid Earl fent

them to me, whereas, to his Knowledge, I my-
felf forged them, and order'd them to be fent

after that Manner. This is the Truth of that

Bufinefs, which has made fo great a Noife in the

"World ; and humbly beg the Pardon of thofe

Noble Peers, and do declare once more, in the

Prefence of God, that I did not fet the Lord
Bifhop of Rochejler's, or the Lord Cornbury's

Hand to the faid Paper, yet it was done by my
Confent, by another Perfon. And whereas I

am accufed with writing feveral threatning Let-

ters to the faid Lord Bifhop, if he did not leave

a Hundred Pounds in a certain Place; I declare,

as I am dying Man, I was not concern'd in it.

As for this Crime of Coining, for which I die,

I declare before God, I am no otherwife guilty,

than by being a Spectator.

But tho' I am not guilty of this Fact, yet I

muft-lay my Hand upon my Mouth, and confefs

that the Lord is righteous, and his Judgments
upright, for 1 have injured my Neighbour fo

often by Forgeries, Cheats, &c. that I think it

fcarce poffible to recount them. But that I may
not totally omit them neither : In the Year
i6g$, I removed myfelf, by Habeas Corpus, from
the King's Bench to the Fleet, where I came ac-

quainted with Mr. Hunter, now living in Billiter-

Lane^ Mr. George Alliver, alias Block, Mr. Daw-
fon, Mr. Greenfield, Mr. Coin, and others whom
I have forgot. In the End, we concluded to
cheat one Mr. Thomas Lafenby, of Leeds in Tork-
jhire, out of Cloth, to the Value of 135/. which
accordingly was effected, and the Cloth deliver'd

at the Bear-Inn in Bafinghall-Jlreet. In the Year
yy, I wasj by the Warden of the Fleet, removed
back again to the King's Bench, where I came
acquainted with Mr. John Carey, George Benfon,

and James Roberts, and by falfe Bills of Ex-'
change, and forged Letters, endeavour'd to
cheat Mr. Seth Lofthoufe, a Goidfmith in Fleet-

Street, and Mr. Peter Block Machieis, a Merchant
in Amfterdam, out of 1600/. but that fail'd, tho'

Carey was pillory'd for it. In the aforefaid Year

9J, I came acquainted likewife with one Mr.
John Griffin, of Tuttie- Street, JVeJiminJler, and by
iorged Leafes, as under one Dr. Thomas Lam-
flugh's Hand, I have cheated Men in Town out
of feveral Hundred Pounds by way of Mortgages.
Sir John Jobnfoni an Alderman and Goidfmith
in Cheapjide, fince deceafed, very narrowly efcaped
of being cheated out of 200 /. by Virtue of one of
the aforemention'd Leafes.

In the Year 98, the aforefaid Perfons, and I,'

cheated Mr. Jzariah Reynolds, an Undertaker in

Cheapfide, of a Velvet Pall, two Cloaks, &c. by
a forged Letter, as from his Correfpondent in the
Country, for which I was committed to Newgate,
and fined 200 Marks at Guildhall, where I received
my Trial, and was convicted.

In Newgate, I came acquainted with Jones*
the Evidence, whom I faw coin in the Debtor's
Hall, feveral Sums of Money. How far I was
concern'd with him, I have already obferved ;

but I forgive them, and do humbly beg God,
and the Perfons I have wrong'd, to forgive me
thofe wicked Actions I have committed. Into
thy Hands, O God! I commend my Spirit!

Lord Jefus, receive the Soul of the unhappy and
miferable

Robert Young.
This is a true Copy,

Dated April 20,
1700.

John Allen, Ordinary,

Vol. VIII. o Proceed-
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XLVI. Proceedings againfl Charles Knowles, Efq\ (com-

monly calfd Earl of Banbury,) for the Murder of Philip
Lawson, Gent.* 4^5 Will. (^Marise, 1692-3.

The Indictment.

Rex verfus Knowles, alias Com Banbury.

Hill. 4 & 5 W. & M.
'

India- Midd'ff. A Lias fcilt' die Mereur' fcilt'

JSuldSa- ^* 7 die SePtembris Anno

eainft the R^gni Domini & Domine noftror' Gu-
E.of\B«»- liel' & Marie Dei Gra' Angl' &c. Re-
Jary.bythe gis & Regine fidei defenfor' &c. quar-

*cl™rlef
to ad genera1 ' feffion' pacis Domini Re-

Knoivles, g' s & Domine Regine tent' p' adjorna-

Efq; found men t' p' Com' Midd' apud Hicks's-
^Hjek's Hall in St. John-Street in Com' pred'

Middlefex
coram Carolo Lee Mil' Lanceloto John-

and re-- \fon & al' fociis fuis juftic' dietor' Do-
mov'd by mini Regis & Domine Regine ad pacem
Certiorari m Com' pred' confervand' necnon ad di-
l

Ki°?'s

e
vei*fas felon' tranfgr' & al' malefacta in

Bench,- eodem Com' p'petrat' audiend' & ter-

wherethe minand' affign' per facr'um duodecim

beings"'

J

ur ' Probor ' & legalium horn' Com' pred'

raigrfecT"
adtunc & ibid' jurat' & onerat' ad inqui-

thereon.he rend' p' didtis Domino Rege & Domina
pleadsMif- Regina & corpore Com' predial' pre-
nomerin

fencat
>

exiftk d Caro j,us Knowles,
Abatement

, ,
^ , • „. „ .,., . '.

of the Tn- nuP de paroch Sancti Jigidii in

diftment, Campis in Com' Midd' Ar' Deum pre
i//:*. that he oculis fuis non habens fed inftigatione

xfn
&

ll°
f

diabolica mot' & feduct' 6 Decembris

andfetsout Anno Regni Domini & Domine noftror'

the King's GulieP & Marias Dei Gra' Angl' &e.
Letters Pa- Regis & Regine fidei defenfor', &c. 4.

Ancefrors

8
vi & armis

'
&G

*
aPud Paroch ' Pred ' in

andtheDe- Com' pred' in & fup' quendam Phi-

fcents to lippum Lawfon gen' in pace Dei & diet'

himfelf. Pom' Regis & Domine Regine nunc
The Attor-

adtunc & ibidem exifkn' felonice volun-
ney (jene- . . . .

ral replies, tarie & ex malitia iua precogttat mlult

That the fecit Et quod pred' Carolus Knowles
Defendant Cum quodam tdadio Anglice a Sword, de

fhe

tt

Ho
n

ufc
ferro & cha,Ybe confe«a* valor' quinq;

ofLoidsto"folid' quern ipfe idem C. K. in manu faa

be tried on dextra adtunc & ibid' extract' habuit
this India- & tenu j t p»fat» philippum Lawfon in &
ment, and r , r „ • r r>

that there- ÛP finutram partem corporis lpfius P.

upon it was adtunc & ibidem felonice voluntarie &
adjudged, ex malitia fua precogitata p'cuffit &
that he had pupU Qrj t rjans eidem P. L. adtunc Si-
no Right f, r o

1, • o

to theYaid ibidem cum gladio extract pred in &
Earldom, fup' p'd' fin i (tram partem corporis ip-

TothisRe-

f

ius Philippi L, prope diet' breves coftas

the

C

Defcn-
i Pflus P '

un ' vu}nus mortal' Anglice

dantde- one mortal V/ound latitud' un' pollicis

muirs, and & profunditat' fex pcllkiu' de quo qui-
the Attor- fem vuliiere mortal' p'd' P. L. adtunc

ra'rSr's in
& ibidem inftant ' obiit

-
Et flc JUr ' P'd

'

Demurrer, dicunt fup' facr'um fuum quod p'd' C. K.

Placitum.

* Brother to Sir Henry La-ivfon,

p'fat' P. L. modo & forma p'd' adtunc & ibidem

felonice voluntarie & ex malitia fua p'cogitat' in-

terfecit & murdravit contra pacem dietor' Do-
mini Regis & Domine Regine nunc Coron' &
dignitat' fuas, &c. Quod quidem Indicument'

Dominus Rex & Domina Regina nunc coram
eis poftea certis de caufis venir' fecer' termi-

nand' &c. p' quod p'cept' fuit Vic' Com'
p'd' quod non omitt' &c. quin caperet eu' fi,

&c. ad refpond', &c. Et modo fcilt' die Mar-
tis prox' poft Ocftab' Sci' Hillar' ifto eodem ter-

mino coram Domino Rege & Domina Regi-

na apud Weftm' ven' Carolus Comes Banbury
fub cuftod' Will' Richardfon gen' cuftod' Gaol'

Dominor' Regis & Regine de Newgate vir-

tute brevis Dominor' Regis & Regine de ha-

bend' corpus ad fubjiciend' &c. ei inde direct'

in cuj-us cuftod' p'antea ex xaufa p'd' p' no-

men Caroli Comitis Banbury al' diet' Caroli

Knowles Ar' comifs' fuit ad barr' hie

duct' in propria perfona fua. Et ftatim

de p'mifs' ei fuperius impofit' alloquutus qua-

liter fe velit inde acquietari dicit quod ipfe eft

perfona in Indictament' p'd' mentionat' & in-

tens' per nomen Caroli Knowles de paroch'

Sancti Pgidii in Campis in Com' Midd' Ar' &
verfus quern Indictament' p'd' p'lat' exiftit p*

felonia & murdro predict' Et die' quod ipfe ad
Indictament' ill' refpondere compelli non debet

quia die' quod Dominus Carolus Primus nup'

Rex Angl' &c. p' literas fuas Patentes fub

magn' Sigillo fuo Angl' geren' dat' apud Can-
bury 18 die Augufti Anno Reg' fui Secundo

quas quidem literas Paten' fub magno Sigillo

ejufdem nup' Regis Angl' figillat' p'd' C.
comes B. hie in Cur' p'fert' de gra' fua fpe-

ciali & ex certa fcient' & mero motu fuis Will'

adtunc Vic' Wallingford ad ftatu' gradu' digni-

tat' & honorem Comitis Banbury erexit p'fecit

& creavit eidmq Will' nomen ftatu' ftylu' digni-

tat' titulu' & honorem Comitis Banbury impoiuit

dedit & prebuit p' eafdem literas Paten' Ac ip-

fum Will' eodem nomine ftat' titulo ftylo honor*

& dignitat' Comitis per gladii cincturam Cape
honoris & circuli aurei impofitionem infignivit in-

veftivit & realit' nobilitavit p' eafdem literas pa-

ten' habend' & tenend' eadem nomen ftatu' gra-

du' dignitat' ftylu' titulu' & honorem Comitis Ban-
bury cum omnibus & fingulis preheminentiis hono-

ribus ceterifq; hujufmodi nomini ftatui gradui

dignitat' ftylo' titulo &; honori Comitis p'tinen*"

five fpedan' p'fat' WillieP & heredibus mafcu-

lis de corpore fuo exeun' imp'petuum volen' &
per

of Brough, in Yorkjhire, Bart.



1692-3* for *$* Murder of Philip Lawfon, Gent. §i

per eafdem licteras paten' conceden' p' fe hered' fcript' Dominis fpiritual' & temporal' in Parlia*

& i'ucceflforibus fuis quod prefat' Willielmus & ment' adtunc & adhuc tent' apud Weftm' in Com'
hereu' ki makuli pred' nomen (latum gradu' titu- Midd' afTemblat' per eandem petition' aJlegan'

lu' & honorem pred' fucceilive gererent & habe- & pretenden' quod ipfe idem Carolus Jure he-

rent & eorum quilibet gereret & habere! & per reditar' adtunc fuit Comes de Banbury ac tin'

nomen Comitis Banbury fucceffive vocarentur & magnat' hujus Regn' Angl' ac adtunc indiftat'

eorum quilibet vocaretur prout per eafdem Jiteras pro morte pred' P. L. unde idem Carolus eif-

paten' plenius apparet virtute quarum quidem lit- dem Dominis fpiritual' & temporal' adtunc &
terar' paten' pred' Willielmus fuit Comes Banbu- ibidem in eodem parliament' affemblat' humil-

rv & ieic' de ftatu gradu titulo & honore Comitis lime fupplicavit quod ipfe idem Carolus de &
Banbury in dominico fuo ut de feodo talliat' vi- pro morte pred' P. L. triat' effet per magnat'

dek' fibi & hered' mafcul' de corpore fuo exeun' ejufdem Regni taliterq; fuperinde piocefs' fuit

Et fie inde feit' exiften' idem Willielmus Comes quod poftea fcilt' die Martis 17 die Januarii

Banbury obiit fie inde feit' fcilt" apud p'd' pa- Anno Regni diftor' Domini Regis & Domine

roch' Sancli Egidii in Campis in Com' Midd' Regine nunc quarto per eofdem Dominos fpiri-

p'd' poft cujus mortem flatus gradus titulus & tual' & temporal'' in eodem Parliament' adtunc

honor Comitis Banbury p'd' defcendebat Ed- & ibidem aflemblat' fecundum legem & con-

wardo Knollis ut fil' & Hered' mafcul' de corpor' fuetud' Parliament' refolut' confidcrat' & or-

p'd' Willielmi Comitis Banbury per quod idem dinat' fuit quod pred' Carolus non habuit ali-

Jidwardus fuit Comes Hanbury & feit' de ftatu quod jus pred' titulo & honori Comitis Ban-

t-radu titulo & honore Comitis Banbury pred' bury quodq; ifla eadem petitio abinde dimifs*

in dominico fuo ut de feodo talliat' videlt' fibi & effet ficut per record' inde inter record' Parlia-

hered.bus mafculis de corpor' pred' Willielmi ment' hie apud Weftm' pred' remanen' plenius

exeun' fcilt' apud paroch' San&i Egidii in Cam- liquet & apparet Et hoc parat' eft verifkare un-

pis pred' Et fie inde feit' exilten' idem Edwardus de pet' judic' & quod Indiclament' pred' bon'

Comes Banbury obiit inde feit
5

fine hered' mafcul' adjudicetur quodq; pred' C. K. ad Indiclament*

de corpore fuo exeun' fcilt' apud paroch' pred' illud ulterius refpondeat, &c.

^oft cujus mortem flatus gradus titulus & honor

Comitis Banbury pred' defcendebat Nicholao
J. Somers.

Knollis ut hered' maiculo de corpore pred' Wil- T. Trevor.

lielmi Comitis Banbury videlt' fratri & hered' J. Tremain.

pred' Edwardi fil' & hered' pred' Willielmi per

quod idem Nicholaus fuit Comes Banbury & feit' Et pred' Carolus in propria perfona „ ,

de ftatu oradu & honore Comitis Banbury pred' fua ven' & die' quod pred' placitum pre-

in dominico fuo ut de feodo talliat' videlt' fibi & fat' Attorn' Dominor' Regis & Regine nunc ge-

hered' mafcul' de corpore pred' Willielmi tunc neral' in forma pred' fuperius replicando piacitat*

nup' Comitis Banbury exeun' fcilt' apud paroch' materiaq; in eodem content' minus fufficien' in

Sancti Ecndii in Campis pred' Et fie inde feit' lege exittnnt ad compellend' eundem Carol' eidem

exiften' idem Nicholaus Comes Banbury obiit in- lndiclamento ulterius refpondere unde pro defeefu

de fie feit' fcilt' apud paroch' pred' poft cujus fufficien' replication' ad placitum pred' prefat*

mortem ftatus gradus & honor Comitis Banbury Caroli in hac parte piacitat' idem Carolus ut pri-

precict' defcendebat pred' Carolo ut hered' maf- us pet' judic' de Indiclament' ill' & quod ipfe de

cuF de corpore pred' Willielmi nuper Comitis Indiclament' pred' per Cur' hie exoneretur & di-

Banbury exeun' videlt' fil' & hered' pred' Nicho- mittatur, &c.

lai nup' Ccmitis Banbury fratr' & hered' pred' -t^c Edwardus Ward Ar' Attorn' dic-

Edwardi fil' & hered' ejufdem Willielmi per tor' Dominor' Regis & Regine nunc ge-
^°in er'

quod idem Carolus tempore caption' Indicia- neral' qui pro eifdem Dominis Rege & Regina

ment' pred' fuit & adhuc exiftit feit' de & in fta- in hac parte fequitur pro eifdem Dominis Rege

m gradu & honore Comitis Banbury pred' in do- & Regina dicit quod placitum pred' Attorn*

minico fuo ut de feodo talliat' videlt' fibi & he- Dominor' Regis & Regine nunc general' in for-

red' mafcul' de corpore pred' Willielmi exeun' & ma p'd' fuperius replicand' piacitat' materiaq; in

Comes Banbury adhuc exiftit fcilt' apud pred' eodem content' bon' & fufficien' in lege exiftunt

paroch' Sancti Egidii in Campis Et hoc parat' ad compellend' eundem Carol' eidem Indicta-

rft verificare unde ex quo non nominatur in In- ment' ulterius refpondere Quod quidem placitum

diJament' pred' per pred' nomen Comitis Ban- fuperius replicando piacitat' materiaq; in eodem

bury pet' Judic' de Indiclament' pred' & fi ipfe content' idem Attorn' diftor' Dominor' Regis &
ad indiclament' ill' ulterius refpondere compelli Regine nunc general' pro eifdem Dominis Rege

debcat, &x. • & Regina nunc parat' eft verificare prout Cur',

Crefive/l Levinz. &c.

Bartholomew Showert Edward Ward.
ThomasT'revor.

Et Johannes Somers Mil' Attorn' Domini John Tremain.
p ' Regis & Domine Regine nunc general' qui

pro eifdem Domino Rege & Domina Regina in hac 22 March, 1693.

parte fequitur proteftando non cognofcendo aliqua

in pUcito pred' Caroii fore vera dicit quod pn-d' It is Ordered by the Lords Spiritual and Tem-
C. Knowhs in Indidt amrr.t' pred' nominal' ad In- poral, in Parliament affembled, That Mr. Attor-

cictament
5

ill' refpondere debet quia dicit quod ney General do give this Houfe an Account in

idem C. K. per nomen Caroli Comit' de Writing of the Proceedings in the Court of

Banbury alias fcilt' 13 die iJecembris Anno Reg- King's Bench, againft the Perfon who claims the

ni didlor' Domini Regis & Domine Regine nunc Title ot Earl of Banbury.

quarto cxi.ibuit quandam petitionem luam in-

11 Jpril,
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Then their Majefties Attorney General deli-

vered in an Account of the Proceedings in the

Court of King's Bench, againft the Perfon who
claims the Title of the Earl of Banbury, which

was read as follows, viz.

An Account of the Proceedings in the Court of

King's Bench, againft the Perfon who claims

the Title of Earl of Banbury, delivered in by

their Majefties Attorney General, purfu'ant to an

Order of the Right Honourable the Lords Spiri-

tual and Temporal, in Parliament affembled^ the

%zd of March, 169J-.

ABILL of Indictment being found at

Hicks's Hall, in December, 1692. againft

Charles Knowles* Efq; for the Murder of Philip

Lawfon, Gent, it was removed into the King's

Bench, and the faid Charles Knowles was, in Hil-

lary Term following, arraign'd thereupon in the

King's Bench, and put in a fpecial Plea in Writ-

ing to this Effect, That he ought not to be com-
pelled to anfwer to that Indictment, becaufe King
Charles the Firft, by Letters Patents under the

great Seal, which he produced in Court, dated

the 1 8th of Auguft, in the fecond Year of his

Reign, created William, then Vifcount Walling-

ford, Earl of Banbury, and conferr'd upon him
the Name, Stile, Title, and Dignity of Earl of

Banbury, to hold to the faid William, and the

Heirs Males of his Body for ever : That Earl

William thereby became feized of the Honour of

Earl of Banbury, to him, and the Heirs Males
of his Body, and died thereof fo feized ; and
that the faid Honour defcended to Edward, his

Son and Heir Male of his Body, who became
feized thereof in Fee-Taile to him, and the

Heirs Males "of the Body of the faid William,

and that he died feized without any IfTue Male of

his Body ; after whofe Death, the faid Title

and Honour of Earl of Banbury, defcended to

Nicholas Knowles, as Heir Male of the Body of
the faid William, (that is to fay) Brother and
Heir of Edward, who was Son and Heir of the

faid William, by which the faid Nicholas was Earl

of Banbury, and feized of the Title and Honour
of Earl of Banbury, in his Demefne as of Fee,

to him, and the Heirs Male of the Body of the

faid William, then late Earl of Banbury, ififuing;

and being thereof fo feized, the faid Nicholas

died, after whofe Death, the faid Title and Ho-
nour of Earl of Banbury did defcend to the De-
fendant Charles, as Heir Male of the Body of

the faid William, late Earl of Banbury, viz. Son
and Heir of Nicholas, Brother and Heir of Ed-
ward, who was Son and Heir of William; where-

by the Defendant came, and yet is feized, of, and
in the State, Degree, and Honour of Earl of
Banbury, in his Demefne as of Fee-Taile, to him,
and the Heirs Males of the Body of the faid

William iifuing, and yet is, Earl of Banbury,

which he is ready to verify •, and therefore he the

faid Defendant Charles, not being named in the

Indictment by the Name of Earl of Banbury,

pray'd Judgment of the Indictment, and whe-

ther he ought further to be compell'd to anfwer

to it.

To which Plea their Majefties Attorney Ge-
neral, by Proteftation, not acknowledging any

thing in the faid Plea to be true, replied, That
the Defendant ought to anfwer to that Indict-

ment, for that the faid Charles Knowles, by the

Name of Charles Earl of Banbury, the thirteenth

of December, in the fourth Year of their Ma-
jefties Reign, exhibited a Petition in Writing to

the Lords Spiritual and Temporal in Parliament

AfTembled, thereby alledging, and pretending,

that he then was by Right of Inheritance Earl of

Banbury, and One of the Peers of this Realm

;

and then Indicted for the Death of the faid Law-
fon^ and humbly prayed the Lords Spiritual and
Temporal in Parliament AfTembled, That the

faid Charles^ of, and for, the Death of the faid

Lawfon, might be Tried by the Peers of this

Realm. And that it was thereupon fo pro-

ceededj that on the feventeenth of January fol-

lowing, it was by the faid Lords Spiritual and
Temporal, in Parliament AfTembled, according

to the Law and Cuftom of Parliament, Refolved,

Confidered, and Ordered, That the faid Charles

had not any Right to the faid Title and Honour
of Earl "of Banbury, and that the Petition fhould

be difmifTed, as by the Record thereof, amongft
the Records of Parliament, more fully appeared.

And prayed Judgment, That the faid Indiicment

might be adjudged Good, and that the Defen-

dant might anfwer over to the Indictment.

Some Time having been fpent in Motions a-

bout the Pleadings, and in giving Rules to the

Defendant to rejoin to the Attorney General's

Replication, and about Bailing the Defendant,

and the Defendant having Demurred to the Re-
plication, wherein the Attorney Genera] joined,

not moving to have the Record a Concilium, (as

is ufual for the Party to do that Demurs •,) the

Attorney General moved it in Michaelmas Term
lalt, and by Rule of Court it was made a Conci-

lium, and appointed to be argued the then next

Term, which was Hillary Term laft ; in which
Term, near the Beginning, it was argued by
Council on both Sides. And on the Defendant's

Council's Motion, another Day was appointed

for a further Argument the fame Term ; at which
Day it was argued on the King's Behalf, and no
Council then attending for the Defendant, the

Court made a Rule that the Defendant fhould

anfwer over, unlefs Caufe fhould be fhewed to

the contrary the Saturday following; at which
Time it was argued for the Defendant; (there

being then, and at the laft Argument, only Two
Judges in Court, one Judge dying in the Begin-

ning of the Term, and another being abfent by
Reafon of Sicknefs.) Upon which laft Argu-
ment the Court difcharged the former Rule

;

and upon the Defendant's Council's Motion, a

further Concilium was made of it, for the next

Eafter Term.
The Defendant is under Bail, Corpus for

Corpore.

Upon reading this Day, An Account of the

Proceedings in the Court of King's Bench, againft

the Perfon who claims the Title of Earl of

Banbury, It is ordered by the Lords Spiritual and

Temporal in Parliament" AfTembled, That fuch

of the Juftices of their Majefties Court of King's

Bench, as are now in Town, and not fick, do
attend this Houfe on Saturday next at Eleven of

the Clock in the Forenoon.

13 April, \6y\.

Whereas To-Morrow is appointed for the

Judges to attend upon the Account delivered in

the eleventh Inflant, by their Majefties Attorney

General,
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General, of the Proceedings in their Majefties

Court of King's Bench, again ft the Perfon who
claims the Title of Earl of Banbury, It is Or-

dered by the Lords Spiritual and Temporal in

Parliament Aflembled, That all the Judges

now in Town, do attend this Houfe thereupon

en Monday next at Eleven of the Clock, and that

all the Lords be fummoned then to attend.

27 Nov. 1694..

A Debate arifing touching the Proceedings in

the Court of King's Bench, relating to the Per-

fon who claims the Title of Earl of Banbury,

The Queftion was put, Whether Mr. Attorney

General fhall give this Houfe an Account what

Proceedings have been in the Court of King's

Bench, fince the Eleventh of April 1694, in Re-

lation to the Perfon who claims the Title of

Earl of Banbury.

It was Refolved in the Affirmative.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament Aflembled, That their Ma-
jefties Attorney General do give this Houfe an

Account on Tuefday the fourth Day of Decem-

ber next, what Proceedings there have been in the

Court of King's Bench, relating to the Perfon

who claimed the Title of Earl of Banbury, fince

the Eleventh of April 1694., and that all the

Lords be fummoned then to attend.

4 Dec. 1694..

After their Majefties Attorney General had

given the Houfe an Account of the Proceedings

in the Court of King's Bench, in Relation to the

Perfon who claimed the Title of Earl of Ban-

bury, and Debate thereupon,

The Queftion was put, Whether the Houfe
fhall be now adjourned ?

It was Refolved in the Negative. And
Ordered by the Lords Spiritual and Tempo-

ral in Parliament aflembled, That the proper

Officer in the Court of King's Bench, do bring

before this Houfe, to Morrow at Eleven of the

Clock, the Record of the Judgment of Charles

Knowles, who claimed the Title of Earl of Ban-
bury, and the Proceedings of that Court thereupon.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament aflembled, That the Debate
this Day touching the Proceedings in the Court
of King's Bench, in relation to the Perfon who
claimed the Title of Earl of Banbury, fhall be

adjourned till to Morrow Morning, Eleven of
the Clock in the Forenoon.

5 Dec. 1694.

The Record of the Court of King's Bench

being this Day brought into the Houfe, (pur-

fuant to the Order Yefterday,) relating to the

Perfon who claimed the Title of Earl of Ban-
bury, and a Debate arifing thereupon, It is

Ordered by the Lords Spiritual and Temporal
in Parliament aflembled, that the faid Debate
fhall be, and is hereby adjourned, until Wed-
vefday next, the twelfth Day of this Inftant De-
tember, at Ten of the Clock in the Forenoon.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament Aflembled, That the Re-
cords of the Court of King's Bench, brought in

this Day, fhall be returned to the proper Of-
ficers, and that they attend with them again, on
Wednesday the twelfth Day of this Inftant De-
cember, at Ten of the Clock in the Forenoon.

Voj.. VIII.

12 Dec. 1694.

This Day being appointed to refume the a-

forefaid Debate, concerning the Perfon who
claimed the Title of Earl of Banbury, and
for the proper Officers of the Court of King's

Bench, to attend with the Records of that

Court relating thereunto, It is Ordered by the

Lords Spiritual and Temporal in Parliament

Aflembled, That the faid Debate fhall be, and
is hereby adjourned, 'till Monday the twenty-

fourth Day of this Inftant December, at Ten of
the Clock in the Forenoon, and that the proper

Officers of the Court of King's Bench, do then!

attend with the Records as was formerly or-

dered.

26 Jan. 1697.

A Petition to His Majefty being this Day
offered on Behalf of the Perfon who claims the

Title of Earl of Banbury, and His Majefty's

Reference thereupon, It is Ordered by the Lords
Spiritual and Temporal in Parliament Aflem-
bled, That the faid Petition and Reference fhall

be confidered on Saturday the twenty-ninth Day
of January Inftant, at Twelve of the Clock, and
that all the Lords be fummoned then to attend j

and the Clerks then bring the Books wherein the

former Proceedings in Relation to this Matter
are entered.

29 Jan. 1697. -

The Order being read for confidering the

Petition of the Perfon who claims the Title of

Earl of BanbUry,

1'he "Petition to His Majefty, and His Majefly's

Reference thereupon to this Houfe, was read as

follows.

To the KING'S Moft Excellent Majefty.

The humble Petition of Charles Knowles, Son and
Heir of Nicholas, Brother and Heir of Edward,
Son and Heir of William, late Vifcount Wal-
lingford, and Earl of Banbury,

Humbly Shewetht

THAT His late fnoft Excellent Majefty
King Charles the Firft, by his Letters Pa-

tents, under his Great Seal of England, bearing

Date at Cambury, the 18th Day of Auguft, in

the fecond Year of his Reign, of his fpecial

Grace, certain Knowledge, and meer Motion,
did prefer and create William, then Vifcount'

Wallingford, to the State, Degree, and Honour
of Earl of Banbury, and did give to him the

Name, Style, and Dignity thereof, and with the

fame Name, Degree, and Dignity of Earl, did

really inveft, and Nobilitate him, to hold the fame

to him the faid William, and the Heirs Males of his

Body ifluing for ever : That by Force of thefc

Letters Patents, the faid William became feized

to him, and the Heirs Males of his Body, of

the faid Earldom, and accordingly had and en-

joy'd Place and Precedency in the Houfe of Peers,

as an Earl of this Kingdom : That the faid

William died fo feized, leaving Edward and Ni-

cholas his Iflue: That Edward died under Age,
and without Ifliie ; whereupon the faid Title de-

fcended to your Petitioner's faid Father Nicholas,

and he became thereby rightfully entitulcd to the

P faid
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faid Name, Title, and Dignity, and was accor-

dingly deemed, reputed, and taken as Earl of

Banburyi and as fuch, fate in the Houfe of Lords,

in the Convention Parliament, upon the Refto-

ration of King Charles II. That afterwards, fome
Difpute arifing, the Precedency of the faid Ni-
chilas, and the Influence of the late King James,

then Duke of 2~crk, prevailing againft him, your

Petitioner's faid Father, he was forced to with-

draw and forbear the Ufe of his Right of fitting

in the Houfe, as a Peer of this Realm, during

his Life, altho' he had proved his Legitimacy

and Heirfhip, by Four Witneffes, fworn at the

Bar of the Houfe of Peers, and examined at a

Committee, who made a Report accordingly,"

in favour of his Right, as by the Proceedings

in the Houfe more fully appears: That by his

Deceafe, the faid Title and Dignity defcended

upon your Petitioner, as his Son and Heir:

That your Petitioner having had the Misfortune

of being accufed and imprifon'd for killing Phi-

lip Law/on, your Petitioner did, for his Trial,

and in order to have it according to the Laws of

this Realm, by his Peers, petition the Houfe of

Lords thereupon-, whereas your Petitioner ought

in Duty, and according to the legal Methods in

Cafes of this Nature ufed and approved, to have

made his Application to your molt Sacred Maje-

fty, as the Fountain of all the Honour within

this Realm, and accordingly, the mifadvifed Pe-

tition was difmi'ffed. And your Petitioner fur-

ther humbly fhews, That then your Petitioner

was indicted, for the Offence committed, by the

Name of Charles Knowles ; and upon his Arraign-

ment in the King's Bench, your Petitioner did

plead the faid Title, and the Defcent thereof to

him, in Manner aforefaid, and that therefore his

Name was Charles Earl of Banburyi to which

your Majefty's Attorney General replied the Dif-

miffion of the faid Petition by the Houfe of

Peers, and thereupon your Petitioner demurred

;

and after many long Arguments, Judgment was

given by the Right Honourable the Lord Chief

Juftice Holt, and the reft of the Judges there, in

favour of your Petitioner's Name and Title:

That your Petitioner ftands likewife indicted by

the Name of Charles Earl of Banbury, for the

fame Offence, and that the fame remains unde-

termined, for the Reafons aforefaid. That by

Reafon of the Premiles, your Petitioner did

fuffer long Imprifonment, and great Expences,

and is (till under the fame Accufation, by the

Name of a Peer, and as fuch hath been taxed

upon the Poll Act, and during your Petitioner's

Troubles, Writs have iffued out of your Maje-

fty's Court of Exchequer, for the fame Charge

as a Peer, which he hath fince fatisfied.

Now, forafmuch as your Petitioner hum-
bly conceives himfelf well entituled to

the faid Title and Dignity, and that your

Petitioner may the better be enabled to

fhew and manifeft his Zeal for your Ma-
jefty's Service, as by the Duty of his Al-

legiance he is obliged,

Your Petitioner humbly prays your Ma-
jefty's tender Confideration of the Premi-

fes, and that you would be pleafed to de-

clare your Royal Pleafure in favour of

your Petitioner's faid Right, by granting

him a Writ of Summons to Parliament, or

to recommend your Petitioner's Cafe to aJj

Examination by the Lords Spiritual and .

Temporal in Parliament affembled, ifj.

Order to your" Majefty's more certain In-

formation of the Truth of the Preinifes;

or otherwife to do herein, as your Maje-
fty's great Wifdom fhall feem moft meet.

And your Petitioner Jhall, as in Duty
bound, daily pray for your Majefty's,

&c.

Banbury*
William, R.

WE ate gracioufiy pleafed to refer this Pe-
tition to the Houfe of Peers, to examine

the Petitioner's Claim and Title therein mention-
ed, and to certify us how the fame fhall appear
to them, with their Opinion thereupon. Given
at our Court at Kenftngton, the i8th Day of Ja-
nuary, i6gy, in the Ninth Year of our Reign.

By His Majefty's Command,

Ja. Vernon.

After Debate thereupon,

Thefe Lords following were appointed to draw
up a Reprefentation, to be prefented to His
Majefty, of what Proceedings have been formerly

in this Houfe, in relation to this Matter, and
report the fame to this Houfe.

Dux Somerfet,

Dux Bolton, &c.

Their Lordfhips, or any Five of them, to meet
on Tuejday next, at Eleven of the Clock in the

Forenoon, in the Prince's Lodgings, near the

Houfe of Peers. And it is Ordered, that this

Committee do meet again on Thurfday the third

Day of February next, at Eleven of the Clock,

in the fame Place, to confider of the Proceedings

of the Court of King's Bench, fince the Judgment
of this Houfe, 17th of January, 1692, in rela-

tion to this Matter, and have Power to fend for

Perfons, Papers, and Records, and report to this

Houfe their Opinion thereupon.

3 February, 1697.

The Earl of Rochejler reported from the
Committee the Reprefentation drav/n by them
to be prefented to His Majefty, in relation to the

Proceedings of this Houfe upon the Petition of
a Perfon who claims the Title of Earl of Banbury,

which was read and agreed to as follows, viz.

We the Lords Spiritual and Temporal in Par-

liament affembled, having received a Reference

upon a Petition to your Majefty from a Perfon

who ftiles himfelf Earl of Banbury, for a Writ
of Summons to fit as a Peer in Parliament, do
humbly reprefent to your Majefty, That above
five Years fince, the fame Perfon did petition the

Houfe of Lords: That being indicted for the

Death of Philip Law/on, he might be admitted

to his Trial by his Peers ; and that if any Que-
ftion fhould arife thereupon, that he might be

heard by his Council, at the Bar of this Houfe

:

Upon which the Lords did order the Petitioner

to be heard by his Council at the Bar of their

Houfe, for the making out his Title to the faid

Earldom, and alfo your Majefty's Attorney Ge-
neral to be heard on your Majefty's Behalf; and
upon full Hearing on both Sides, the Houfe
came to this Refolution and Judgment.

That
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That the Petitioner had no Right to the Title
of Earl of Banbury, and order'd his Petition to

be difmifs'd; which Judgment, the Lords have
great Reafon to believe, was not made known to

your Majefty, at the Time of making the afore-
iaid Reference. All which is humbly reprefented
to your Majefty.

Ordered, That the Lords, with white Staves^
do attend His Majefty with the Reprefentation
of this Houfe, concerning the Perfon that claims
the Title of Earl of Banbury.

7 February, 1697.

The Earl of Rochejter having ofFer'd to the
Houfe what he was order'd to report from the
Lords Committee, appointed to confider of
the Proceedings in the Court of King's Bench,
iince the Judgment of this Houfe, of the 17th
of January, 1692* in relation to the Perfon who
claim'd the Title of Earl of Banbury, It is Or-
dered by the Lords Spiritual and Temporal in
Parliament affembled, that this Matter fhall be
confidered on Thurfday next at Eleven of the
Clock.

10 February, 1697.

After reading this Day the Reports from
the Lords Committee, appointed to confider of
the Proceedings in the Court of King's Bench,
fince the Judgment of this Houfe, the 17 th of
January, 1692, in relation to the Perfon claim-
ing the Tide of Earl of Banbury, and fending
for, and hearing the Lord Chief Juftice of that
Court, and Mr. Juftice Eyre, to the Matter of
the faid Report, and Debate thereupon; It is

Ordered by the Lords Spiritual and Temporal
in Parliament affembled, that this Debate mail
be, and is hereby adjourn'd to Monday next, at
Eleven of the Clock in the Forenoon ; and that
the faid Lord Chief Juftice, and Mr. Juftice
Eyre, do then attend, and alfo one other Judge
of each Court in Weftminfter-Hall.

But there was no further Proceeding in this
Bufinefs.

'The Proceedings in the Houfe relating to the 'Title of
the Earl of Banbury, before 22 March, 1693,
is asfolloweth

.

Earl of Banbury. 13 July, 1660.

It was moved, That there being a Perfon
that now Sits in this Houfe as a Peer, who, as
is conceived, hath no Title to be a Peer, viz.
the Earl of Banbury, It is ordered, that this
Bufinefs fhall be heard at the Bar by Council, on
Monday come Sevennight.

6 June, 1 661.

The Lord Great Chamberlain fignified to the
Houfe, That the King appointed him to deli-
ver a Paper to their Lord (hips Confideration,
which was prefented to His Majefty, and the
Houfe commanded the fame to be read, which
was done, viz.

To the KING'S Moft Excellent Majefty.

The humble Petition of Nicholas, Earl of Banbury.
Humbly fheweth,

TH A T your Majefty's Royal Father, King
Charles, by his Letters Patents, under the

^reat Seal of England, bearing Date the eight-

eenth 01 Auguft, z Car. for the great and many
Services done by your Petitioner's Father, Sir
William Knowles, Knight, and Vifcount Walling-
ford, granted tO him, and his Heirs Males of
his Body iffuingi the Name, Title, and Dignity
of Earl of Banbury, with all Privileges of State,
and Voice in Parliament; as other Feers Of the;
Kingdom had, as by the faid Letters Patents'
more fully appears.

That the faid Earl, after marrying with Eliza-
beth, Daughter of the Earl of Suffolk, had Iffue
by her, Edward, his eldeft Son, who died with-
out Iffue, and your Petitioner was born in Ja-
nuary 1630, about a Year and a Half before
the faid Earl's Death.

That your Petitioner, as Son and Heir of the
faid late Earl, Sate in the laft Parliament as
Earl of Banbury, as of Right he might, and
hath ufed and had all Privileges as other Earls
there

; but having no Writ of Summons to this
prefent Parliament from your Majefty, as other
the Peers have, hath forborne to Sit there,
although he hath done nothing to deprive him
of his Title thereto, nor to his Knowledge to
incur your Majefty's Difpleakire.

Your Petitioner therefore humbly prays;
That your Majefty will be gracioufly
pleafed, that he may have a Writ of Sum-
mons to this Parliament, as Earl of Ban-
bury, and enjoy all the Precedency and
Privilege thereunto belonging, granted by
your Majefty's Royal Father, by his faid
Letters Patents.

And your Petitioner fhall acknowledge your
Majefty's Juftice therein, with due Gra-
titude, and with all Alacrity and Fidelity-
endeavour to ferve your Majefty with
his Life and Fortune, and ever pray for
your Majefty's long and happy Reign.

Banbury?

This being read, the Lord Chancellor ac-
quainted the Houfe, That His Majefty fignified
his Pleafure to him, that no Writ fhould be iffued
out to Summon the Earl of Banbury to this Par-
liament, upon fome Queftion that was made in
this HOufe laft Parliament, concerning him.

Hereupon it is Ordered, That the faid Petition,
and Contents thereof, are hereby referred to the
Lords Committee for Privileges, who having
heard the Petitioner by his Council, or other-
wife, and Mr. Attorney General on the King's
Behalf, are afterwards to make Report thereof
to this Houfe, and their Lordfhips to meet
when they pleafe.

15 June, 1661.

Upon Report of the Committee of Privi-
leges, That the Earl of Banbury defires fome
Witneffes may be examined on his Behalf, a-
mong whom is the Countefs of Salisbury, It is

Ordered, That the Committee have hereby Power
to fend for fuch Witneffes as they think fit ; ob-
ferving fuch Decorum as the Quality of the
Perfon requires

: And further, That Mr. Attorney
General do attend that Committee on Monday
next in the Afternoon.

20 June, 1661.

Ordered, That the Report from the Com-
mittee of Privileges, concerning the Earl of

Ban-
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Banbury, {hall be made on Friday the twenty-

eighth of this Inftant June.

1 J/z/y, 1 66 r i

Upon, the Report this Day made, concern-

ing the Petition of Nicholas, Earl of Banbury,

formerly brought into this Houfe by a Peer of

this Realm from His Majefty, whereby the

Petitioner prayeth a Writ of Summons to this

Parliament, as Earl of Banbury, and to enjoy

all the Precedencies and Privileges thereunto be-

longing, granted by His Majefty's Letters Patents

to the laft Earl of Banbury ; It is Ordered, that

the Caufe {hall be heard at the Bar on Monday
the eighth Day of this Inftant July, by Council,

and WitnefTes are to attend at the faid Hearing;

at which Time, Mr. Attorney General, and others

of His Majefty's Council, (having timely No-
tice given,) are likewife to be heard on the

King's Behalf.

9 July, 1661.

This Day the Caufe of Nicholas, Earl of

Banbury, upon his Petition, wherein he prays a

Writ of Summons to this Parliament, as Earl

of Banbury, and to enjoy all the Precedencies

and Privileges thereunto belonging, granted by

His Majefty's Letters Pattents to the laft Earl

of Banbury i was heard by Council on the Earl's

Part-, and alfo Mr. Attorney General, Serjeant

Maynard, and Serjeant Glynn, Council on the

King's Behalf, were heard; and in regard it was

now late, It is Ordered, that the Refolution of

this Bufinefs {hall be taken into Confideration to

Morrow Morning.

10 Julyi

Upon Confideration of the Bufinefs of the

Earl of Banbury, heard at this Bar Yefterday,

and after a long Debate thereof, It is Ordered,

That the Matter now in Debate, concerning

the Earl of Banbury, is referred to the Confi-

deration of the Committee of Privileges; and

alfo the Matter of the Right of Precedency be-

tween the faid Earl of Banbury, and feveral

Peers of this Realm, and to make Report there-

of to this Houfe; the Committee Ob meet on

Monday next, at Three of the Clock in the Af-

ternoon.

19 July.

The Earl of Northampton reported from the

Committee of Privileges, that their Lordlhips

have confidered of the Earl of Banbury's Bufi-

nefs referred unto them, and their Opinion is,

That the Earl of Banbury is in the Eye of the

Law, Son of the late William Earl of Banbury,

the Houfe of Peers ftiould therefore advife the

King to fend him a Writ to come to Parliament.

Alfo their Lordlhips are of Opinion, that the

Earl of Banbury ought to have Place in the

Houfe of Peers, according to the Date of his

Patent, and not according to the Tenor of that

Part thereof which ranketh him before other

Earls created before William, Earl of Banbury.

All which the Committee offer to their Lord-

lhips Judgment.
Ordered, That this Houfe will take this Re-

port into Confideration to Morrow Morning.

25 July.

Ordered, That on the fecond Thurfday after

the next Meeting of this Houfe, after the Ad-

journment, this Houfe will take into Confidera-

tion the Report of the Earl of Banbury's Bufinefs.

28 Nov. 1661.

The Houfe took into Debate the Report" con-

cerning the Earl of Banbury formerly made to

this Houfe; and the Queftion being put, Whe-
ther to put oft' the Confideration of this Bufinefs

to a further prefixed Day? It was Kefolved in

the Affirmative.

9 Dec. 1 66 1.

An Aft was read a firft Time, declaring A7-
cholas. Earl of Banbury, to be Illegitimate.

26 Oft. 1669.

Upon calling of the Houfe of Peers this Day,
the Houfe taking Notice that the Earl of Ban-
bury's Name is not in the Lift by which the Lords
were called, It is Ordered, that it be referred to

the Committee of Privileges, to examine why
the faid Earl of Banbury's Name is left out of
the faid Lift, he having formerly fate as a Peer

in this Houfe, and to perufe all formerProceed-

ings in this Houfe concerning him, and to make
Report thereof to the Houfe.

2'5 Nov. 1669..

The Earl of EJfex reported to the Houfe,
that the Committee of Privileges, in Purfuance
of the Order of this Houfe, have examined their

Proceedings concerning the Earl of Banbury,

the Order confifted of Two Parts, Firft, Why
his Lordlhip's Name was left out of the Lift of
the Peers, touching which, the Lords have fpo-

ken with Sir Edward Walker, Principal King of

Arms, who delivered in the Lift, and he produ-
ced a Book out of the Herald's Office, where
it appears that the laft William, Earl of Banbury,

died in the Year 1632, and having had two
Wives, left no Children.

Likewife he produced a Roll, being a Proce-

dure of the King and the Peers to Parliament in

1640, in which Lift there is no mention of the

Earl of Banbury's Name among the Peers.

Upon thefe Grounds the faid Edward Walker

left out the Name of the Earl of Banbury in his

Lift given unto this Houfe.

The fecond Part of the Order was to prefent

to the Houfe, an Account of the former Pro-

ceedings in this Houfe, concerning the Earl of

Banbury, and the Lords Committee find, That
6 June, 1661, &c. being a Recital of the Pro-

ceedings before fet forth.

23 Feb. 1669.

A Petition was prefented to this Houfe from

the Earl of Banbury, which was read as follows.

To the Right Honourable the Lords Spiritual and

Temporal in Parliament Affembled.

The bumble Petition of Nicholas, Earl of Banbury.

Sheweth,

THAT your humble Petitioner hath the

Honour to be a Peer of this Realm by

Defcent, and is legally entituled by Right of In-

heritance, to the Dignity and Honour of the

Earl of Banbury, and ought therefore to have

and enjoy his Voice and Seat in Parliament, and

all other Preheminencies to fuch Dignity be-

longing; and hath always, in all Taxes, and

Payments of Poll- Money, and Benevolencies,

paid fuch Sums, and in fuch Proportions, as to

the Quality and Degree of an Engltfh Earl did

appertain.
Never-
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Neverthelefs your Petitioner hath not yet

had the Honour to receive from His

Majefty fueh a Writ of Summons to Par-

liament as is ufually granted to other Peers

of this Realm. Wherefore fince your Pe-

titioner is well affured that no Legal Im-

pediment can be objected and proved a-

gainft him, he mod humbly prays this

Moft Honourable Houfe, that he may re-

ceive fuch a Writ of Summons to the Par-

liament now Sitting, as may enable him

to ferve His Majefty there according to

the Duty of his Place and Quality.

Andyour Petitioner Jl;all pray, &c.

Banbury.

Upon this, the Houfe made this Order fol-

lowing.

of Earl of Banbury, on Monday the 9th Day of

January next, ac Tsn of the. Clock in the Fore-

noon, whereof the Petitioner is to caufe timely

Notice to be given to His Majefty's Attorney

General, and all other Perfons that may be con-

cerned in the faid Claim.

After

upon the

9 January, 1692.

hearing Council this Day at the Bar,

Petition of the Perfon that claimeth

the Title of Earl of Banbury, and their Majefties

Attorney General, and Debate thereupon, It is

Ordered by the Lords Spiritual and Temporal in

Parliament affembled, That the Confideration of

this Bufinefs fhall be, and is hereby adjourned to

Saturday next at Twelve o'Clock, and that the

Two Inquifitions taken formerly concerning this

Cafe, fhall be then brought, and that the He-
ralds do then attend, and bring with them all

fuch Papers ahd Evidence as are in their Office,

relating to this Matter, and that their Majefties

Upon reading the humble Petition of Nicholas Attorney General be then further heard on their

Earl of Banbu/y this Day, praying, that he may
receive fuch a Writ of Summons to the Parlia-

ment now Sitting, as may enable him to ferve His
Majefty there, according to the Duty of his

Place and Quality ; It is Ordered, That the faid

Petition be referred to the Lords Committee
for Privileges, whofe Lordffnps having confidered

thereof, are afterwards to report their Opinions
to the Houfe.

10 June, 1685.

Upon reading the Petition of

Majefties Behalf,

wife concern'd.

and all others that may be any

'£> ~-**—»* "''1

the Order following was made.

Ordered by the Lords Spiritual and Tem-

claimeth the Title of Earl of
Ordered by the Lords Spiritual

in Parliament affembled, That it

the Lords Committee for Privileges, to exa-
mine all former Proceedings of this Houfe, re-

lating to that Cafe, and to report the fame to this

Houfe.

23 June, 1685.

The Earl of Aylejbury reported from the Com-
mittee of Privileges, that their Lordfhips had read
the Petition of the Perfon that claimeth the Title
of Earl of Banbury, referred by the Houfe to

a Perfon that

Banbury, It is

and Temporal tend this Day
be referred to

them to examine all former Proceedings
Houfe relating to that Caufe ; that their

mips find, &c. being a Narrative of
recited.mgs before

of the

Lord-
all Proceed-

WT
hereupon the following

Order was made.
Upon Report from the Committee for Privi-

leges of the State of Proceedings in the Jour-
nals of this Houfe in the Bufinefs referred to
them, concerning the Claim of a Perfon to the
Title of Earl of Banbury, It is Ordered by the
Lords Spiritual and Temporal in Parliament af-

fembled, That this Houfe will hear His Majefty's
Attorney General on His Majefty's Behalf againft
the faid Claim, as alfo Council for the Perfon
who claims the faid Title of Earl of Banbury, on
Monday the Sixth of July next, at Ten of the
Clock in the Forenoon.

13 December, 1692.

Upon reading the Petition of a Perfon that
claims the Title of Earl of Banbury, It is Or-
dered by the Lords Spiritual and Temporal in
Parliament affembled, That this Houfe will hear
His Majefty's Attorney General on His Maje-
fty's Behalf, and all other Perfons that may be
concerned therein, againft the faid Claim, as alfo
Council for the Perfon who claims the fard Title

Vol. VIII.

14 January, 1692.

Council being called in, and after fome Time
withdrawn,

It is Ordered by

poral in Parliament affembled, That the Officer,

who hath the Cuftody of the Inquifitions taken

after the Death of William Earl of Banbury, in

the Counties of Berks and Oxon, do forthwith at-

tend this Houfe with the faid Inquifitions.

The Attorney General being appointed to at>

and not being prefent when the

Caufe of the Perfon claiming the Title of Earl

of Banbury, was to be argued at the Bar of this

Houfe, the following Order was made. It is

Ordered by the Lords Spiritual and Temporal
in Parliament affembled, That an Addrefs fhall

be made to His Majefty, that the Attorney Ge-
neral for the Time being, may attend this Houfe
as an Affiftant, and that it be referred to the Lords
Committee for Privileges, to draw the fame, and
that the Committee meet on Tuefday next, at Four
of the Clock in the Afternoon.

After hearing this Day the Heralds at Arms,
as to the Petition of the Perfon that claims the

Title of Earl of Banbury, as alfo the Attorney
General on their Majefties Behalf, againft the faid

Claim, and Council for the Perfon claiming j It

was refolved, upon the Queftion, That the De-
bate thereupon fhall be adjourned until Tuefday
Morning next, the firft Bufinefs.

17 January, 1692.
Then the Order of the fourteenth Inftant being

read for renaming the adjourned Debate, con-
cerning the Petitioner who claims the Title of
Earl of Banbury, and the Inquifition formerly
taken upon the Death of William Earl of Ban-
bury, being alfo read, and after Debate upon the

faid Claim,

This Queftion was put, Whether all the Judges
fhall be heard in this Cafe ?

It was refolved in the Negative.

Diffentient 16.

Then this Queftion was propounded ;

'_ Whether the Petitioner hath any Right to the
Title of Earl of Banbury?
Upon which the previous Queftion was put,

Whether this Queftion fhall be now put?
Il was rcfolv\] in the Affirmative.

Q. Then
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Then the main Queftion was put,

"Whether the Petitioner hath any Right to the

Title of Earl of Banbury ?

It was refolved in the Negative.

Diffentient 20.

It is Ordered by the Lords Spiritual and Tem-

poral in Parliament affembled, That the Petition

prefented to this Houfe the 13th of December laft,

by a Perfon claiming the Title of Earl of Banbury,

fhall be, and is hereby difmiffed this Houfe.

The Arguments of the Lord Chief Jujlice

Holt, and Judge Powel, in the Controverted

Point of PEERAGE: In the Cafe of the

King and Queen againft Charles Knowles, other-

wife Earl of Banbury.

The King and Queen againft Charles Knowles,

otherwife the Earl of Banbury.

HE was Indicted at the Old-Bailey of Murder,

and removed the Indictment by Certiorari

into the King's Bench, and there Pleaded in

Abatement ot the Indictment, that he being In-
'

dieted by the Name of Charles Knowles, Efq; at

the Time of the taking of the Indictment, was

Earl of Banbury, and ought to have been In-

dicted by that Name ; and by his Plea intitles

himfelf to that Dignity, under Edward late Earl

of Banbury, whom he alledgeth to be feized, and

being feized cbiit inde Seifitus, but omitted in the

Plea fine Herede Mafculo de Corpore fuo exind', he

making his Title on Failure of Iffue-Male of

Edward. Then in another Part of his Plea it is

alledged, Per quod idem Carolus fuit & adhuc

exiftit Seifitus, omitting, Tempore Capticnis In-

diclamenti predicT, the Attorney General had re-

plied to the Plea : But before any other thing done,

or the Plea, or Replication entered on Record,

the Defendant's Council moved they might have

Leave to amend their Plea in the Particulars be-

fore mentioned. The Chief Juftice Holt, my
Brother Dolben, and myfelf, being only in Court,

and taking Time to confider of it, my Brother

Dolben, and myfelf, delivered our Opinions, that

he might amend it ; and my Reafons were, that

many Amendments had been made in Criminal

Matters by the Court, as appears by Sir John

Curfon's Cafe, 2 Cr. 529. and Rolls 2 Rep. 59.

Delvridge's Cafe, Siderf. 243, 225. and Car. Cr.

144. And that none of thefe Amendments could

be made by Force of any of the Statutes of

Jeofailes, none of them extending to any Crimi-

nal Cauff, or other Caufe, wherein the King is

a Party ; as an Information of Inftruction, or

Quo Warranto, Car. Cr. 312. the King againft

Sherington Talbot ; and therefore thofe Amend-
ments muft be made .by the Warrant of the

Common Law-, and if the Common Law war-*

rants any Amendments in Criminal Matters, cer-

tainly while Matters are in Fieri, and in the

Court by Pleadings, in Order to bring them be-

fore the Court for Judgment, before they are

entered on Record, the Court may give the Party

Leave to Amend, as well in Criminal Caufes as

Civil, before the Matters are compleated and

entered on Record. And I faid, I could fee no

Difference, in that the Pleadings in the Civil-Side

were brought into the Office in Paper •, and in

the Crown-Side, in Treafon, or Felony, they

were brought into the Office in Parchment. For

to fay it is all Paper, in Order to induce the Court

to allow the Amendments, is but a Phrafe ufed

to fignify to the Court that nothing is entered

on Record ; and 'till then the Court hath Power
over what is agitated there to allow reafonable

Amendments, in Order to bring the Matter be-

fore the Court, and relied on the Cale of the

Attorney General againft Trinity-Houfe; Siderf.

Fol. 54. But the Chief Juitice was talis viribus

againft the Amendments, faying, It was never

done but by Reafon of our Opinions.

The KING and QUEEN againft Knowles.

f~|~'A H E Defendant ftands Indicted, by the

X Name of Charles Knowles, Efq; for the

Murder of Philip Lawfon, who comes and pleads

in Abatement of this Indictment, that King
Charles the Firft, by his Letters Patent, under

the Great Seal of Great Britain, Dated the

eighteenth of .Auguft, in the Second Year of his

Reign, which he mews to the Court, did create

William, then Vifcount Wallingford, Earl of Ban-

bury, to hold to him, and the Heirs-Males of-

his Body ; by Virtue of which Letters Patent he

was feized of the Honour in his Demefne, as of

Fee-Taile, and being fo feized, died thereof

feized ; after whofe Death, the Honour of the

Earl of Banbury defcended to Edward Knowles,

as Heir-Male of his Body; who afterwards died

feized of that Honour without Heir-Male of his

Body ; after whofe Death, the Honour de-

fcended to Nicholas Knowles, Brother of the faid

Edward Knowles, as Heir- Male of the Body of

William, whereby he became Earl of Banbury ;

and being fo feized of that Honour, the faid

Nicholas died thereof feized, whereby the Ho-
nour defcended to the Defendant, Charles Knowles,

as Heir- Male of the Body of Nicholas, whereby

he is feized of the Honour in Fee-Taile to him,

and the Heirs-Males of his Body ; and con-

cludes, ci? hoc parat' eft verificare ; and de-

mands the Judgment of the Court, Whether he

ought to anfwer to the Indictment, not being

Indicted by the Name of Earl of Banbury. To
which Plea the King's Attorney hath replied,

That the Defendant, by the Name of Earl of

Banbury, did exhibit a Petition to the Lords
Spiritual and Temporal in Parliament Affem-

bled, thereby alledging and pretending, that by
Right of Inheritance, he was Earl of Banbury,

and one of the Peers, and was Indicted for the

Death of Lawfon, and prayed he might be

Tried by his Peers ; and that taliter fuperinde

procejfum fuit ; that by the faid Lords Spiritual

and Temporal, Secundum Legem .& Confuetudi-

nem Parliament Refolutum, Confideratum, cif Or-

dinaturn fuit, that the Defendant, Charles Knowles,

had not any Right to the Titles and Honours
of Earl of Banbury, and that his Petition fhould

ftand difmiffed ; whereupon the Defendant De-
murs. And I am of Opinion that Judgment ia

this Cafe ought to be given for the Defendant,,

and that his Plea is Good, and no ways avoided

by the Replication ; there having been two Ex-
ceptions taken by the King's Council againft the

Plea, which I fhall firft anfwer, before I fpeak to.,

the Matter of the Replication. The firft is,

That the Defendant hath concluded his Plea

with hoc parat' eft verificare, and not per recordum \

whereas Peerage can no way be tried but by

Matter of Record, which is moft true, that Peer-

age by Creation is triable only by Record, but

it is a non Scquitur, that therefore his Plea ought

to conclude with a verificare per recordum •, and

inueed
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indeed the Plea which now is good, had been

bad, if it had fo concluded ; for he having plead-

ed his Letters Patent of Peerage to his Anceftor,

under whom he derives his Honour with a pre-

fer! in Cur', he hath fufficiently certified the

Foundation of his Peerage by Matter of Re-

cord, he being a compleat Nobleman by his

Creation, by his Letters Patent, without any

other Ceremonies, as appears by Pen/on and

Redhead's Cafe, Noy, 150. Inft. 16. C. 10. the

12 Rep. 71. And if he be to be Arraigned after

fuch Creation, and before. the Parliament Sits,

he fhalJ be Try'd by his Peers. And where Let-

ters Patent are pleaded and fhewn to the Court

under the Great Seal, the adverie Party cannot

deny them, nor plead Nul tiel Record; Eden's

Cafe in the 6th Report, and need not conclude

•with a veriftcare per Recordum, for he cannot

have a Day to bring in the Record which he

hath already fhewn to the Court, befides the

Deicent of Edward to the Honour, his dying

without Iffue, whereby it came to Nicholas;

and his Death, and the Defceht to the Defen-

dant pleaded, after the Letters Patent fet forth,

are all Matters of Fad, triable by the Country,

and not by the Record, by Reafon whereof he

could not fo conclude his Plea, there being no

Authority in Law to warrant the Conceit of the

King's Council, that there muff be a Writ out

of Chancery under the Great Seal, certifying all

thefe Matters the Defendant hath pleaded to

make out his Peerage, the Books cited by them,

no ways warranting that Opinion ;- for the Books

of 35 Hen. 6. 46. No. 3. 165, and 347. Reg.

287. Dyer, 314, 48. Edw. 3d. 30, 48. Aff. PL 6.

and 4 Inft. 126, are all Writs of Privilege, or

Cautionary JVrits, as may be feen in the Lord

Savik's Cafe, Car. Croke, 205, not to put Peers

in Juries, or make other Procefs againft them

than by the Law ought to be, and nothing to

the Purpofe. And the Books of 22 Affize Pi.

24, which is abridged in Br. fit' Aff. 240, which

gives the greateft Umbrage. So this Opinion

makes out no more but that Peerage is triable

by Record, and not by Jury ; for it is plain the

Plea there pleaded in Abatement was ill, that

he was the Son of an Earl, and not named Earl

;

for the Foundation and Subftance of his Plea

being a Matter of Record, ought to have been

certainly alledged by him, 1 Inft. 303. And he

ought to have began his Plea in his Anceftor

Nobilitated by the Matter of Record, and then

deduced his Defcent under him, which caufed

the Saying there, That Peerage was not Triable by

the Ajfizes, but by the Record out of Chancery. And
it is plain from that Book, the Plea was not al-

lowed •, for they did plead over to the Affize : So

how this can be made an Authority, that a Writ

mufl be had out of Chancery, certifying all thefe

Matters of Fa6t, and that they muft be fo faid,

I do not underftand. My Lord Coke, in his 1

Inft. 74. tells us of fix Manners of Trial by Cer-

tificate, of which I am fure this is none : Nei-

ther is there any fuch Writ or Precedent of fuch

a Trial, to be found in any of our Law-Books,
of which a Certificate by Writ appears; and

Writs being, as Fitz-Herbert tells us in the Pre-

face to his Natura Brevium, the Foundation on
which the Law depends. If there be no fuch

Writ, we may fafely conclude there is no fuch

Law; and it is evident by 1 Inft. 16, and the

Countefs of Rutland's Cafe in the fixth Report,

that Nobility may be gain'd by Matter in t'ac~t,

as Marriage, as well as by Creation and Inheri-
tance. Nobility may be alio gain'd by Defcent
after Creation; which Defcent and Marriage
are Matters of Fad, and Triable by Jury, as

is held in the 6th Report 53 ; and therefore, the
Plea here well concluded, and is good, notwith-
ftanding the Exception. Neither is the other
Exception, which hath been taken to the Plea,
of more Weight ; which is, that it doth not ap-
pear by the Defendant's Plea he is a Peer, the
Defendant having not pleaded his Units Pariu'
hujus Regni Anglia, nor averr'd Banbury to be in

any County of kngland; which, I think, he need
not to do, and that it is now better pleaded than
if it had been fo pleaded ; for he hath by his

Plea certainly pleaded the Letters Patent of
Creation to his Anceftor under the Great Seal
of England, "/hereby he was made Earl of Ban-
bury, ana fhews them to the Court ; and being
Nobilits.ted under the Great Seal of England, he
is a Peer of England, though the Place from
which he has his Name of Honour be not in

England, but in a foreign Country ; for, that a
Lord hath the Name of a Place in his Style, is

of no further Neceffity than that the Patentee
might have an Eftate in his Honour within the
Statute de Bonis, which, without fuch a Name,
would be a Fee-Simple Conditional, 22 Rep. 81.

7 Rep. 33. Nevill's Cafe. And I believe no Pa-
tent of Creation of an Earl can be fhewn, where-
in the Name of Honour is mentioned in the
Patent to be in any County: Of Barons, there
are fome in which the Place is named to be in

fuch a County, but very many are otherwife,

which fhews it not necelfary. But I muft agree
that an Irifh Peer muft be Created under the

Great Seal of England; but then they are di-

ftinguifhed from EngUJh Creations by in Terra,

or in Regno, or in Dominio noftro Hiberni*, or. the

like, in due Places of the Patent, Selden's Titles

of Honour, 696. Pryn's Animadverfions, 316,
which makes the Diftintlion : For, without thofe

Words, it would be an Englfh Creation paffing

the Great Seal ; and though this be in a Plea in

Abatement, which requires a Certainty, yet that

Certainty is to be but to a certain Intent in gene-
ral, 1 Inft. 303. And if Noblemen made under
the Great Seal of England, are generally to be
intended Peers of England, then this Plea, fo

pleaded, contains in it fufficient Certainty without
other Averment, or the precife Words of Units

Parium. It is true, had a Bifhop, who is a Peer
ratione Baronia, which he holds in Jure Ecclefi<s,

had Occafion to have pleaded fuch a Plea, or a

Plea to the Jurifdi&ion of the Court, he muft
have pleaded his Peerage in that Manner that he

is unus de Paribus Regni ; for he hath no Letters

Patent to plead, 4 Inft. 15. But he who is a Peer

ratione Nobilitatis, needs not plead his Peerage

otherwife than according to his Creation. So that

the Defendant's Plea, notwithftanding thefe Ob-
jections to it, I hold good.

The next Thing to be confidered, is, Whether
the Replication to it doth any ways avoid it j

which is no more, but whether this Vote, Judge-
ment, or Order of the Houfe of Peers, for in all

the Words of it, it is pleaded Yefolutum, conftdc-

ralum, & ordinatum fuit, (and 1 would take it

in its largeft Extent the Matter itfelf will bear)

doth any ways take away or barr the Defend.int

of his Name of Dignity. And I am of Opinion

it doth not. Nobility is fixed to the Identity of

the Perf'/n, and Inherent in the Blood Nobilitated

by
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by the King, and cannot be granted over or barr'd

by him who hath it, as is held in Jones's Rep.

116. and the 4th hiji. 126. and refolded in Par-

liament in my Lord Purbeck's Cafe, Shaver's

Cafes in Parliament, Pag. 1. And if it be an

Honour of Inheritance, the Heir of the Peer on

whom it delcends cannot wave it, or the Privi-

lege of it as to be tried by his Peers, and is fo held

in the Lord Delaware's Cafe in 1 1 Rep. and 3
Itijl. 30. And as a Peer cannot diveft himfelf of

his own Honour, or the Privilege of it, lb' his

Peerage can by no Law of this Kingdom, as I

know, be taken from him, but by Act of Parlia-

ment, Attainder of his Perfon, or by the Scire

Facias, to repeal his Patent if the Creation is by

Letters Patent ; for where the Creation is by

Letters Patent, they being or.ee under Seal, the

King cannot countermand them, as is held in

tht Lord Abergavenny's Cafe, 12 Rep. 71. though

where he is defigned to be enobled by Writ, the

King may fuperlede the Writ after it is under

Seal, and before the Parliament ; but Letters

Patent under the Great Seal are a Conveyance at

the Common Law^ and the Patentee hath an In-

tereft fettled in him in Things thereby granted,

which is to be directed and governed by the Rules

of Law ; and therefore a Peer, if he be created

by Letters Patent, his Eftate of Inheritance in

thofe Patents muft be limited by apt Words, or

elfe the Grant will be void ; becaufe it is fettled

in him, and by a Conveyance at the Common
Law, as is held 1 Inft. 16.

And, by fuch a Creation, an Honour may be

intail'd within the Statute Weftm. 2. and the De-
icent of it is to be governed According to the

Rules of the Common Law ; and it is refolved

to be an Hereditament forfeitable for Treafon

within 26 H. 8. Nevill's Cafe 7 Rep. 34. and

therefore the Defendant having by his Plea intitled

himfelf to an Eftate Taile in this Honour, under

the Letters Patent to Vifcount Wallingford, and
the Heirs-Males of his Body, as a Lineal De-
fendant under that Intail, hath a Freehold and

Inheritance in that Honour veiled in him by

Common Law, to be protected in it, and go-

verned according to the Rules of Law ; and can-

not be difinherited, or debarred of it by the

known Laws of the Kingdom, unlefs it be Ju-
dicium Parium^ or per Legem terra, which my
Lord Coke in his 2 Lift. fol. 49, and 50. fays, is

by- due Procefs of Law, or lawful Trial in Courfe

of Judicature, on neither of which is this Vote

or Order founded. For tho' the Ploufe of Peers

be a fupreme Court of Record, yet every Vote
there paffed is not an Aft of Judicature, unlefs

the Proceedings in order to it had been Judicial

;

which in this Cafe, I think, is pretty clear they

were not : For the Defendant's Petition, to be

tried, being indicted of Felony, could give them
no Jurifdiction over his Peerage, and as a Houfe
of Peers, I take it, have no fuch Power, unlefs

the King, en a Petition, refers the Matter to

them, which gives them a Jurifdiction, which
before they had not. And this appears by the

Lord Delaware's Cafe in the 1 1 Rep. And the

Lord V/illoughby's and the Earl of Oxford's Cafe,

in Jones's Rep. 96. and the other Precedents

cited by my Brother Levinz of my Lord Aber-

gavenny's, the Lord Purbeck's, the Lord Fitz-

voalter's, * the Lord Bsrkly's, the Lady Obiian's,

the Lady Frefcheivill's, and the Lady Felton's

Cafes, which were, all determined by the King's

Reference on their Petitions to him in .the Houfe
or Peers : For the King, being the Fountain of
Honour from whence all Dignities are derived,

(for none can be a Peer without the King's Crea-
tion, or his Confent by Act of Parliament ; for

it is held in Jones's Rep. 104. an Ordinance of
the Houfe of Lords cannot make a Peer,) the,

King hath an Intereft in the Perfon fo dignified

for his Council in Peace and Defence in War, as

appears in the 7th Rep. 34, and 9 Rep. 49. And
by reafon of his great Truft and Confidence,- the

Flonour cannot be taken from the Peer, or trans-

ferred by him, being an Incident infeparable to

him, without the King's Confent; 12 Rep. 28. 4
bift. 126. and by the Common Law, the King
having a Prerogative to try his Caufe in what
Court he pleafes, 4 Lift. 1 7. when a Petition is

exhibited to him for any Right the Subject pre-

tends to, be it Peerage, or other Thing, the

King may in'dorfe that Petition as he pleafeth

;

which Indorfement the Party muff purfue, for

the Indorfement is the Warrant, and gives the

Jurifdiction: Standford's Prerogative- -j^W, There-
fore without fuch Reference, by Indorfement of
a Petition, they can have no Jurifdiction ; for then
Peerage might be taken away without the King's
Confent, which by Law I have proved it cannot
be : And no Precedent hath been cited, nor I

believe can be found, where the Houfe of Lords
did. ever take on them to determine Right of

Peerage without fuch Reference on a Petition rirft

made to the King, or did vote or adjudge a Man
to have no Right to his Peerage, who petitioned

to be tried by his Peers ; and, where there is no
Example, nor Precedent, it is a forceable Argu-
ment that the Law will not bear it, for what ne-

ver has been done fhall be prefumed never could

be done: I muft agree that the Houfe of Peers'

have Jurifdiction over their own Members in Mat-
ters of Privilege, Precedency, and for any other

Thing relating to the Parliament, which are to

be determined Secundum Legem & Confuetudinem

Parliament}, but not by the Common Law, 4
Inft. 15, and 363. But over the Eftates or Ho-
nours of their own Members, in which they have
Freeholds and Inheritance, no Law, as I know,
has given them Power ; nor made them any Judi-
cature for that Purpofe, they being to be deter-

mined and governed by the known Rules of the
Common Law, which is every Subject's Birth-

right, and to which he is born inheritable ; and
by any other Law or Cuftom, tho' the Houfe of
Lords be the fupreme Court of Record in the

Kingdom, and its Jurifdictions, and the Methods
of its Proceedings are afcertain'd by that Law

;

and therefore tho' it were Ordered in the Lords
Houfe, that thofe who were fent Juftices to Ire-

land fhould have no Excufe ; yet that being but

an Order, was void to bind the Subject, 2 Injl. 47.
And, I hope, it can be no Diminution of the

Power of that Honourable Floufe, whilft I

affirm they can do in that fupreme Court no more
than what by Law they may do; and if they ex-

ceed that Power by holding Plea, of which the

Common Law hath not given a Jurifdiction, what

they do will be void, and of void Things all

Perfons may take Advantage. And no fuch Judg-
ment

* See thefe Cafes in a Book, entitled, Proceedings, Precedents, and Arguments on Claims and Co'ntroverjies about Baronies l/j

Writ, and other Humus. Fol. Printed 1734.
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ment or Proceeding can bind any inferior Court

from examining of it, or declaring it to be void

in Law ; for fuppofe a Writ of Error was

brought in the Houfe of Lords of a Judgment
given in the Common Pleas, as was attempted by

the Biihop of Norwich in Ediv. Third's Time,

which you may fee in the 4 Inft. 3 1. and the Lords

fliuujd reverie fuch Judgment, might not the

Common Pleas, tho' they are an inferior Court,

judge it to be void, and iffue an Execution on

that Judgment, the Reverfal being void, no Writ

cf Error lying in Parliament of any fuch Judg-
ment ? And if this be a Judgment or binding Or-

der, which is fet out in the Replication, that the

Defendant hath no Right to the Title or Ho-
nour of Earl of Banbury : One or both of thefe

two Things muft be wrought by it, viz. The
Patent of Creation vacated and damned, or the

Defendant, or fome under whom he derives his

Defcent to this Honour illegitimated, neither of

which can be done by this Method of Proceed-

ings in this lupreme- Court on the Defendant's

Petition to be tried : For the Letters Patent

bring a Conveyance at the Common Law, the

Patentee is entituled to the Thing thereby grant-

ed by Matter of Record, which cannot be va-

cated but by a Scire Facias at the Suit of the

King, to which the Patentee may have his An-
f.ver, Dyer 198. For our Law judgeth no Man
before he be heard j and the Defendant, or any
ether of the Defcendants in the Eftate Taile to

their Honour, cannot in this fummary way by a

Vote be baftardized without a Lawful Trial

;

which in general Baftardy muft be by Certificate

of the Ordinary ; or in particular Baftardy al-

ledged, it muft be tried by Jury, 2 Inji. gg. Sir

John Davies Rep. 52. And no Man by the Law
can by any Means, unlefs by Act of Parliament,

be made illegitimate after his Death ; 1 Inji. 244.
and it would be of mifchievous Confequence to

the noble Peers, did they hold their Honour in

which they have Freeholds and Inheritances,

fubject to a Law differing from the known Laws
of the Kingdom, which Law is,' as Mr. Attor-

ney phrafed it, Inter arcana Imperij ; and not to

be underftood by inferior Courts of Wejlminjler-

Hall, for then, 1 fear, they would have but a

dark. 1 itle to their Honours. And as it is the

Defendant's Turn at prefent, what Nobleman's
Cafe it may be next to be voted no Peer, I know
not ; therefore it being the Intereft and Title of

every Peer to his Honour, which I here affert

and maintain, I truft' I fhall not offend againft

the Jurifdiction of that Houfe, in adjudging this

Order void, and no Bar to the Defendant's Ho-
nour, being warranted fo to do by the fupremeft

Power; viz. an Act of Parliament 55 Edw. 3.

which Enacts, 7'hat none be put out of his Fran-
chifes or Freeholds, unlefs he be duly brought
in to Anfwer, and forejudged of the fame by
Courtie of Law; and if any thing be done to the

contrary, it fhall be judged for none : And if

the Peers enjoy their Honours under the Securi-

ty of the fame laws they hold their Eftates, as

)t is muft evident they do, then this Law has
made the Proceedings void, unlefs it can be
Ihewn that the Houle of Peers fince this Act
hath fome Authority given them to warrant this

Vote, which hath not yet been pretended to,

orherwife than by the Precedents cited by IV! r.

Attorney ; to which I fhall give an Anfwer pre-

fenrly ; arid to fay that the Demurrer is a Con-
Voj. VIII

feilion, that there is a Judgment Secundum Le-

gem & Confiutudinem Parliament!, I never heard

that a Demurrer was a Confeffal of more than

Matters of Fact well pleaded, and not of any

Matters of Law in the Judgment of the Court,

and confeffeth not the Law by it againft him (elf
-,

Plowd. 85. 5 Rep. 69. Burton's Cafe; and, I

prefume, neither Mr. Attorney nor Solicitor,

who made this Objection, do think that : Whe-
ther this be a Judgment according to Law and
Cuftom of Parliament, is Matter of Fact •. then

for the Precedents cited by Mr. Attorney, of

the Earl of Pembroke, the Earl of Stafford, the

Earl of Torringtnn, and the Lord Mchun's Cafes,

which are all Petitions for Trial, fitting the Par-

liament, I think no Man who heard them can

judge that they any ways warrant this Cafe or

come up to it 4 for a Peer, indicted for Treafon

or Felony, can no ways wave his Trial by his

Peers, 3 Inft. 30. and therefore if he be deiirous

to be tried fitting the. Parliament, altho' the Peers

be during the Time of Parliament Judges of

the Offence, 4 Inji. 23. it is decent and ufual for

him, to apply to them by Petition for fuch Tri-

al ; but by it he doth not fubmit his Title to Peer-

age to their Determination -, for That he afferts

he is entituled to by his Petition. Neither is the

King, I think, bound by their Order, be it what it

will, on fuch Petition ; for the King may chufe

whether he will appoint a High Steward for the

Trial, and without fuch an Appointment the

Offender cannot be tried, 3 Inji. 31. And there-

fore till a Precedent be form'd, that on fuch Pe-

titions for Trial, the Petitioners have been voted

no Peers, I cannot be of Opinion, that this Or-
der or Judgment is Secundum Legem & Confuetu*

dinem Parliament!, which hath its Foundation

built on Ufages and Precedents ; and where
there is no Precedent to be found, it may war-

rantably be concluded, there is no fuch Law or

Cuftom of Parliament. Then as to the Prece-

dent of the Lord Montjoy's Cafe, cited by Mr.
Attorney, relating to the Claufe in his Patent for

Precedency, who was created a Baron, 5 hji. 3.

Cafe, Pri. it is nothing to the Cafe before us ; for

it is plain, tho' the King by his Prerogative, at

the Common Law, might give Precedency to his

Subjects as he pleafed, yet that Prerogative is

now bound by the Stat, of 31 H. 8. Ca. 10. and
if any Queftion be mov'd in Parliament for the

Privilege or Precedency of a Lord in Parlia-

ment, it is to be decided by the Lords in Parlia-

ment, and fo it is exprefly refolved in the 4 Inji.

363. And for the Lord Prejlon's Cafe, I know,

not how it comes to be made ufe of for a Prece-

dent of determining Peerage, who had no Crea-

tion under the Great Seal, nor ever was a Lord :

His infilling on the pretended Patent, produced

by him, being a high Mifdemeanor bordering

on High Trealon ; for which he was ordered to

be preiented as a Criminal, in a Courfe of Law

}

and for James Piercfs Cafe, it was a Cafe of Pri-

vilege, of which there is no Queftion but their

Lordfhips have a Jurifdiclion, his Petition being

to the Place in the Houfe of Lords, of the

Earl of Northumberland, and fubmitting to them
his Pedigree, and Title by Defcent to that

Earldom, in order to reftore him to that Place *

and after feveral Trials at Law had againft

him, and the Matter determined in a Courle

of Law, on folemn Hearing at the Bar of the

Houfe on both Sides, on Depofuions taken in

R the
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the Caufe, agitated in inferiour Courts, they

voted him an Impoftor*, which is very far from
being a Precedent of their Lordmips Original

Determining Right of Peerage, which are all the

Precedents which have been cited, and unto

which I trull that I have given full Anfwer -,

and therefore this Order, here pleaded, being

without a Precedent, I am of Opinion, for the

Reafons I have given, that the Indictment ought
to be abated.

Holt, the Chief Juftice, held the Plea good,

the Defendant having pleaded the Creation of

the Lords his Anceftors, and a plain Defcent

under them : And for the Earldom, that Ban-

bury was averred to be in England, he faid, it

was needlefs, the Creation being under the Great

Seal •, the Great Seal of England being only pe-

culiar to England, for thereby the King acls as

King ; and had the Grant been made before the

Conqueft of Ireland, without Doubt it had been a

good Grant ; and the Conqueft of Ireland cannot

alter the Law of England ; befides, it would be a

foreign Conftruc"tion,to intend Banbury in Ireland;

and a Plea fhall not be made bad by fuch a Con-
ftruction.

And that the King doth grant Honours in

Ireland, under the Great Seal of England, is by
his abfolute Prerogative, and therefore there muft

be Special Words in the Patent, to Ihew that it

is an Irifh Title ; and Patents as well as Acts of

Parliament, extend not to Ireland, unlefs it be

'

fpecially named ; but for England, they be with-

out any fuch naming. And he faid, That be-

fore Edward the Third's Time, there were but

Two Titles of Honour, Earls and Barons, and
the latter were Created by Writs, by being cal-

led to the Parliament ; there were alfo Barons by
Tenure, and after, in Richard the Second's

Time ; they came to be created by Letters

Patent, and it was anciently an Office of great

Dignity, as alfo of Truft, for the Defence of

the Kingdom ; and they were called Comites, a

Societate regis, 9 Rep. 49. and being an Office,

might be intailed within the Statute de Donis,

and they had formerly large PofTeffions •, and for

the Relief of an Earl, was 100/. becaufe he

died feized De integro Comit'. 1 Injl. 83. But the

Eftate and Office is now vanilhed, and nothing

but the Dignity, or Title remains ; and in thefe

Letters Patent of Creation, in Henry the Eighth's

Time, the Words to have Vocem & Sedem in

Parliamentis & Confiliis nojlris were added ; but

before that Time they were not put in thefe

Letters Patent ; but he became a perfect Peer by

the Letters Patent without them : And as to the

Objection, that the Defendant had not pleaded

that he was unus Parium hujus Regni Anglia, he faid,

the Plea was only pleaded as Mifnomer, in Abate-

ment of his Namej and all one with his Chrifti-

an Name, and he was to be named by it -, but

by this Plea he pleaded no Privilege of Parlia-

ment, and therefore need not plead that he was

unus Parium, 6 Rep. 53. 8 Hen. 6. 9, 10. nor

to have concluded his Plea with verificare per

Recordum, or had a Writ out of Chancery to

certify the Truth of this Plea-, the Book of

22 Aff. PL 24. he agreed it to be Law, but mif-

underftood ; for he had not in that Plea laid a

Foundation in hi« A nceftop's being made Lord •,

and produc'd a Writ to afcertain that Matter
of Record : There can be no Trial of it, nor
Plea of Nul Tiel Record to it. But notwith-

ftanding the Matters of Record are fo aicei-

tained, yet the Matters of Fact alfo pleaded aie

iffuable, and to be tried ; and therefore in the

Letters Patent, being here pleaded, there can
be no IfTue taken of Earl, or not Earl, but only

on the Matter of Fact here pleaded : So the

Conclufion of the Plea with a Paraf eft verifi-

care, is proper, and as it ought to conclude ;

and he held the Replication ill, and that the

Order of the Houfe of Lords therein pleaded,

did no ways preclude the Defendant of his Title

and Name of Honour ; and that for thefe Rea-
fons : Firft, Becaufe this Determination was not

a Judgment, in the Court of Parliament, which
confifts of King, Lords, and Commons, 4 Injl. 1,

Dyer, 60. Compter's, Jurifdiclion of Courts, 1.

And though the Judicial Power of this Court
be exercifed by the Lords Reply, yet the Writs
of Error are returnable Coram Nobis, and the

Judgment is always per Cur' Parliamenti ; but
the Determination here, is only by the Lords
Spiritual and Temporal, which excludes the

King; for where the King's Authority is not

expreifed, or implied, the King is excluded,

and the Lords have a double Capacity, and by
the Title of their Orders, we are to diftinguifh

what Capacity they act by : When the Determi-
nation is by them, as Lords Spiritual and Tem-
poral, they act as a Houfe ; but when they act

as Judges, and give Judgment, the Stile is,

per Cur' Parliamenti, and their Journals are not

the Records of Parliament, Hob. no. Secondly,

This, as to the Determination of the Defen-

dant's being an Earl, is as an Original Caufe,

which the Houfe of Peers being the Dernier Re-
fort, have no Conuzance of fuch Caufes, being

mixed with many Matters of Fact which the

Houfe of Peers cannot try ; and by Reafon of
their Supreme Jurifdiction, are not to be troubled

with ; and therefore no Writ of Error lies in

Parliament, for an Error in Fact out of this

Court, though it doth on all Judgments here,

for any Error in Law : But for any Error in

Fa£t, in this Court, the Writ muft be Coram
Nobis, and we are to correct our own Judgments
for fuch Errors, which the Commons could not

their Judgment for Errors in Fact, by any fuch

Writ to be brought before them -, but the Writ
of Error is to be brought into this Court •, and
he faid, he knew not any other Reafon of the Dif-

ference, but the Dignity and Supremacy of the

Court of Parliament ; that it was below that

Houfe to be troubled with Facts, and this lef-

fened not the Jurifdiclion of the Lords, it being

below their Jurifdicfion to hold Plea of it ; and
fhould they try Caufes Original, the Party againft

whom Sentence is given, would lofe the Benefit

of his Appeal ; for from their Determination, no
Appeal or Review lies ; and therefore in the Earl

of Macklesfield's Cafe, it was held, that no Writ
of Error lay in Parliament, 'till he had firft

brought a Writ of Error in the Exchequer-
Chamber ; and this Cafe differs not from Com-
mon, the Dignity being Created under the Great

* This James Piercy was a Trunk-maker in the Strand, and publifh'd his Cafe and Pedigree in about 24 Pages in Folio :

One of his Arguments to make you believe him a true Defcendant of the Piercys, was, That he ivas horn iuith a Mole on his

Body (as other of" the Piercys had been) like a Half-Moon. Vide his Cafe, P. 16. The Crefcent being the Creft of the

Piercys, Earls of Northumberland.

Seal,
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Seal, and the Defcent of it directed by Rules of

Law : And if the Defendant had been obftruct-

ed in the Enjoyment of his Dignity, his Remedy
had been by Petition to the King, Standford,

Prer' 72. "-Thirdly, There was no Plea depend-

ing in Parliament, containing the Right of b ad-

don) ; for the Petition aflerts, he was an Earl*

and the Judgment is, that he hath no Title to

the Honour; and every Judgment uiuft be pro-

portionable to the Demand : And it is plain in

this Cafe, they could not have given Judgment
for him, to have had the Earldom, and there-

fore could not by it have him out of it. Fourthly,

Here is no Judgment given, that he be excluded

from the Honour, only that the Petition be dif-

mifs'd, which is only a difcharging the Petitio-

ner ; and every Suit muft have its proper Judge-
ment, 2 Car. 284. and no Man's Inheritance was
ever determin'd Secundum Legem & Confuetudi-

ne'm Parliamenti. Aiid my Brother Gregory, and
my Brother Eyre, being of the fame Opinion*
Judgment by the whole Court was given for the
Defendant.

And the Defendant remains untried to this Day.

See Salkeld's Reports, Vol.' II. Pag. 509, &
feq. Alfo Carthew''s Reports, Pag. 297. Com-
berbach, Pag. 273. and Skinner's Reports, Pag.

336, and 517. where this Cafe is Reported at

large.

XLVII. -The Trial of William Anderton, Trinter, June 3,

1693, before the Lord Chief fuftice Treby, Baron Powell,

Sir John Fleet, Knt. Lord-Mayor, and Sir Salathiel Lovell,

Knt. Recorder', at the Old-Baily, for High Treafon, 5 W.&M.

[As Printed in the Seffions-Paper of that Time. *
]

ON Thurfday, June it, 1693, in the After-

noon, William Anderton, Printer, was
brought to the Bar, and an Indictment

of High Treafon was read againft him ; for that

he did Compofe, Print, and Publifh, Two Mali-

cious, Scandalous, and Traiterous Libels. The
Firft entitled, Remarks upon the prefent Confederacy,

and late Revolution in England. The Second,

entitled, A French Conqueft, neither defirable nor

practicable.

After the Indictment was read, the Prifoner

pleaded Not Guilty ; and the Court, upon his

Requeft, ordered him a Copy of the Pannel, and
gave him till Saturday to prepare for his Trial :

Accordingly on Saturday Morning, about Nine of

the Clock, he was again brought to the Bar, and
the Gentlemen that were Summoned to appear

to try the Iffue, " were called over, and their

Appearances Recorded, and the Prifoner had
Liberty to make his Exceptions, according to

the Prefcription of Law, which he did, to the

Number of Thirty-Five, being the full Num-
ber, &c.

The Jurors Sworn, were thefe Gentlemen,
whofe Names follow, viz.

Crifpe Grainge,

Jofeph Blijfet,

Jofeph Bolder,

John Hyr.de,

Robert Hinde,

Simon Smith,

Thomas Ramidge,

Robert Longland,

Ralph Hutchinfony

John Outing,

Samuel Freebody\

Mcfes Colwell.

Then the King's Council open'd the Nature
of the Matter or Fact contained in the Indict-

ment, telling therrij That the Offence that was
contained in it, was High Treafon in the higheft

Degree, viz. The compaffing and defigning the

Death of the King and Queen ; and there muft
be fome Overt-Act to difcover the Intention of

the Man ; and that which made the Overt-Act
in this Cafe, was in Compofing, Printing, Pub-
lifhing, and Difperfing of Two Treafon able Li-
bels, as they had heard read to them •, in which
there was contained the rankeft, vileft, and moft
malicious Treafons that ever could be imagined
by any Man to be put into Paper ; for he had
no other Name for the King, but the Prince of
Orange ; and theDefign of it was merely to incite

all the King's Subjects to ftir up, and raife War
and Rebellion againft him, and to reftore the late

King James.

After which, the Evidence for the King, were
called and Sworn : The firft of which was Mr.
Robert Stephens, Meffenger of the Prefs, who de-

clared, That he had known the Prifoner for

above thefe two Years, to be an Offender a-

gainft the Government, in printing Seditious Li-

bels, but never could tell where he work'd, 'till

on the fecond Day of May laft, fpying Two
Journeymen Printers, who he had miffed from
publick Printing-Houfes this Half- Year, he fol-

lowed them, and faw them go exactly into the

Houfe of one Skudamore, (where the Prifoner

was found,) and where he fufpected they work'd
privately : So having got the Beadle, and ano-

ther Perfon or two with him, to affift him, he

went to the Door, leaving the others a little

Way off, to avoid any Sufpicion, 13c. When he

came to the Door, he firft afk'd, What Lodgers

• The Trial of ArJcrttr,, as printed in the Seflions Paper, as alfo his Trial publifhed by his Friends, are both here inferted,

for the Reader' s Satisfaction, and they left to make their own Obfervations on them.

they
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they had ; then turning his Head afide, he faw Form, upon which the Caution to the Navy was
the Prifoner's Mother in the Yard, and fhe well printed, was alio proved to be printed with one
knowing Mr. Stephens, fhe immediately cry'd out and the lame Letter and Character, &c. as the
Thieves, and came up to him, (her Daughter, Libels he was Indicted for.

the Prifoner's Wife, being with her,) fell upon Then the Prifoner made his Defence, tellino-

him, and tore his Hair off his Head, crying out the Court, That the Matter that was given in

Murder ; at which Time the Prifoner came out Evidence againft him, was not fufrkient to make
of the Houfe, and fell upon him, and abus'd it an Overt-Act, therefore could not be ad-
Jiim in a very uncivil Manner, telling him, he judged High Treafon, praying, That he might
fcorn'd to be a Subject to Hook-Nofe. Then the have Council allow'd him to plead it, bein<* a
Beadle and the other Perfon came to his Afiift- Matter of Law. To which" he was anfwer'd by
ance, and took the Prifoner, but not without a the Court, That the Queftion was, Whether he
great deal of Trouble. printed thofe treafonable Books ? Which plainly

Mr. Stephens, and the others who were with appear'd that he did, for they were all found
.
him, made a particular Search, and in a Cham- (with the Prefs alfo) upon him, and his fo print-

ber, which the Landlady faid was the Prifoner's ing of them was an Overt-Act, in the Judgment
Lodgings, and that he went by the Name of of the Law ; therefore the Perfon fo offendino-

Williams, and a Lapidary by Trade, and where muft be guilty of High Treafon ; defiring him,
he own'd he had been afleep. There they faw if he had any Witneffes, to call them ; to which
him moving a Bed, which run upon Wheels, he replied, That he had none, but defired that

clofe tip againft a Wall, which gave Sufpicion ' he might have Leave to put the Jury in Mind of
to Mr. Stephens to remove it •, which having two or three Things, which, in Genera], was,
done, there he found a Door which opened the Opinion of my Lord Coke, as to Matter of
with a Latch, and entering a Room, there he Law in this Cafe, who fays, That it muft be done

found a Printing-Prefs, Letters, and all other with the Intention of the Mind, and thai it mujl

Materials fit for the Trade; and fearching fur- be fome Injury done to the King's Per/on, by buying

ther, he found in an old Trunk, a great Quan- a Gun, or Gunpowder, or Poifon, or the like, be-

tity of Libels, and libellous Pamphlets, one fore 'it can be accounted an Overt- At! ; and there

entitled, A Caution to the Navy: Another, An was no.fuch Thing proved againft him. To
Hiftorical Romance upon the Wars : A third, which the Court replied, That in primitive

A Second Letter to the Lord Bifhop of Salifbury ;
Times, before Printing was invented, Writing

and there was an Errata, and an &c. found fet was found to be an Overt-Ail, and made High
in the Prefs, the very fame that were in the Book, Treafon ; therefore Printing was more manifeftly

call'd Remarks upon the Confederacy ; and in the an Overt-Act : And there was no Room for any
Chamber where he lay, there was a Defk, (which Council to be affign'd him, for there was no
Mr. Stephens knew well to be the Prifoner's, be- Matter of Law for them to plead to, and there-

caufe he had feized it before,) in which Defk fore defired him not to give the Court any un-
there was found the Two Libels, (as in the Be- neceffary Trouble. Adding, That it was the

ginning of fhe Trial,) and divers others of the Opinion of the whole Court, that he had no
fame Sort, which Defk the Prifoner own'd to Grounds for fuch a Plea ; but if he had any thing

be his. Thefe they feized and fecured, having to offer, that might be any ways advantageous to

firft put their private Marks upon the Libels, him, they would very patiently hear it.

that they might know them to be the fame, and Then the Lord Chief Juftice Treby fumm'd up
convey'd them with the Prifoner to the Lord the Evidence to the Gentlemen of the Jury,
Chief Juftice Holt's Chamber in a Coach ; and telling them what dangerous Confequence fuch

being alighted at the Door, whilft Mr. Stephens treafonable Libels were of; and that it was as

was looking Money to pay the Coachman, the great and malicious a Treafon as ever could be
Prifoner made his Efcape through Serjeants-Inn, imagin'd ; but efpecially when confider'd to be

but was foon overtaken by the Porter : He was done againft fo good a Prince, who had done fo

examined by my Lord, and committed to New- much for this Nation, with fo great a Mind, and
gate for High Treafon ; this was fully and clear- fo good an Intent. This was done only to ex-

Jy prov'd againft him on the King's Side, and afperate and to ftir up Sedition and Rebellion

the Libels were fome Part of them read in amongft us; therefore, if they did believe what
Court, in which was found Abundance of bafe, the Witneffes for the King had fworn, to be

vile, fcandalous, and traiterous Expreffions, e- fufficient Evidence, that he printed the Libel,

rough to make any honeft Englifhman to hate then they muft find him guilty, otherwife acquit

and abominate all fuch traiterous, difaffected him.

Principles. That Libel, called A Caution to the Then the Jury- having withdrawn for about

Navy, which v/as taken in the Printing-Room, Three Hours Time, they brought a Verdict, That
was prov'd to be Corrected by the^ Hand of the the Prifoner, Mr. William Anderton., was Guilty

Prifoner ; and thofe Letters that were in the of High Treafon. *

' The Author of'A Letter concerning Sir William Whitlock'j Billfor regulating of Trials in Cafes of High Treafon, written

1693, Pa^e 1. fays; " What good Englifiman is not afflicted for the Death both ofEfex and Raleigh? Can any Man that knows
" our Laws, think Sir Henry Vane was fairly dealt with? That Plunket ought to have been tried Twice? Sidney executed upon
" Similitude of Hands, and one Witnefs ? Sir Thomas Armstrong without a Trial, before the Outlawry compell'd his coming in?
" Ajhton upon nrefumptive Treafon ? And Anderton, againft theplain Scnfe of fo many Statutes? The Blood of thefe, and many
" more, cry for Vengeance, and adrhonifh us to provide againft fuch Extravagancies hereafter. Colledge and Cornijh call aloud
" for fuch a Bill. Had fuch a Statute been in Force, could the great Lord Rujfd have dy'd for only endeavouring to prevent

". the wild Attempts of others? and becaufe Sir Thomas Armftrong had view'd the Guards? But it is needlefs to fet down the

" feveral Inftances in other Reigns, when the Trials under this, afford but too pregnant Reafons to conclude the Judges very

. " untoward Council for the Prifoner, and that Jurymen may be byafs'd byPiques and Animofities; and alfo that well-meaning
" Men of a Jury ought to hear the Law ftated by fuch of the Robe as are not in the Pay of the Crown ; not only becaufe the

" Bench too often prevaricates, but becaufe the Prifoners are often wearied out, as the great Raleigh was, with the clamorous

" Harangues of the King's Council, and fo drop their Defence, when their Lungs (which are not lo well breath'd as thofe of

" Pleaders) fail chem."

The
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The laft Day of the Seffions he was brought his Friends, he did not acknowledge that as any

to the Bar, and aflced, What he had to fay, why great Favour. After they had prayed for them-

Sentence inould not pafs upon him according to felves, the Ordinary committed them to God's

Law? He read a Petition, wherein he defired Mercy, with a fhort Prayer at laft: So praying

the Court would pleafe to allow him Council to again for themfelves, they gave a Sign, when

plead to a Point of Law; the Court told him, they expected to be executed, and the Cart there-

there was no Matter of Law did arife. Then he upon drew away.

defired, that he might have a longer-Time^han rRIAL f wfllfarri A-nderton, Printer,
the reft, to which he was anfwerea; T^t u wa3

ld-Baily, before tht Lord Chief Julie)
,n the Power of the C^ueen and not in tne Court. 7^/ Powell, Sir John Fleet,

Friday June 16, 1693, he was executed / ^ J

Mr. Samuel Smtb the Orainary, gives this
| Reorder of London. June 1, and 3Account of Mr. Anderton, in his Account or the * ' xri] f

,-/
TV/r , „

, „- / * *
tr , . ;. . * . . \ ibQ2. a. Will, is Mar. for Hi?b Treafon. *

Behaviour of the Criminals. ^ D j * j

William Anderton, Printer, condemned for T\^R- William Anderton knowing himfelf to be

High Treafon, in compofing, printing, publifh- ^yJL mortally hated, by fome Perfons, had ab-

ino-

, and difperfing malicious, fcandalous, and fconded for a confiderable Time, as it has been

traiterous Libels : The Defign of it being to in- the hard Fortune of divers great and good Men
cite the King's Subjects to War and Rebellion to do in thefe difficult Times; but being betrayed

aaainft him, and to reftore the late King James, to Mr. Robert Stephens, Meffenger of the Prefs,

He refufed to come at any Time to the Ordina- and his fworn Enemy, he was apprehended on

ry; whereupon he went to the Chamber of the the fecond of May, this prefent 1693, and Ste~

faid Anderton, and offered to pray with him, but phens, not content with his Perfon, plainly piun-

he faid, That he had fuch came to him, who gave dered the Houfe, carrying away Goods to a con-

hhn Contentment: And after a fecond Offer to fiderable Value, which there was no colour of

pray with him, he refufed it. The Ordinary Law for him, or any Man elfe to feize ; and this

told him, That he ought to take Care, that no I fuppofe might be one great Motive to make
Man might extenuate his high Crimes, nor flatter him fwear fo defperately at the Trial, that he

him with falfe Hopes of Heaven, Men's Hearts might take away a Man's Life, who otherwife

beir.cr very prone to deceive themfelves in that might come upon him for robbing him of his

Refptct; upon which Anderton faid, Leave me to Goods; the Booty fecured, away he goes, in

myjelf, I defire not to be jurther follicited, or ex- Triumph with his Prifoner, to my Lord Chief

honed by you. Upon this the Ordinary with- Juftice Holt, where he railed againft him in a very

drew himfelf. indecent Manner; the Judge was very calm, and

William Anderton, for High Treafon, and faid very little to the Matter, but, upon the Ac-
Jchn Dudley, for Clipping, were drawn on a cufation, committed Mr. Anderton to Newgate,

Sledge to Tyburn, and were firft executed. The not for High Treafon, as is falfely alledged;

Right Worlhipful the Sheriffs being prefent, that Judge knew the Law better, and, I believe*

Anderton defired that his Brother and a Minifter, is not in himfelf fo very forward to over-ftrain

his Friend, might come into the Cart, which it. Whilft he thus flood committed for Mifde-

was granted. The Minifter only prayed for him meanour, he was bailable; and accordingly very

in the Office of Vifiting the Sick: When he had fufficient Bail was offered for him; but Aaron

finifhed, and went out of the Cart, the Ordinary Smith, who wifely weighs what Advantage is to

exhorted Anderton and Dudley to beg of God, be made of every Prifoner, and confiders not

that they might be Examples of true Repentance, only the Perfon himfelf, but the Intereft he Is

and to warn the People by their fad untimely engaged in, and the Friends he may be fuppofed

End, but they did not, therefore the Ordinary to have, thought too few Guineas were offered

;

commanding Silence, fpoke thus. Be perfuaded and therefore ftill kept off the Bail, endeavouring

by the Sight of thefe dying Perfons, not to con- to make a better Market; but while Things

trive any thing againft the Government of this hung thus between the Bail and the Bail-mafter,

Kingdom; God will bring it to Light,' and in on a fudden the Controverfy was ended by the

Juftice punifh it ; and exhorted the People not to coming of a frefh Warrant upon the former,

prophane the Sabbath, which all Criminals bewail which committed the Prifoner for High Treafon.

when they come to die publickly, as that Sin The Trial began Thurfday, June 1, but re-

which brings on all other Crimes. Anderton told fpited 'till the Saturday following, {June 3, ) that

the Spectators, that his Sentence was very hard this Scene might be acted with the greater So-

andfevere; I told him, that he had endeavoured to lemnity; Mr. Anderton being brought to the

overthrow the eftablifhed Government. He faid, Bar, was arraigned, and pleaded Not Guilty,

that he forgave his Judges; I replied, that they and made it his Requeft, That he might have a

needed not his Forgivenefs, for they were fatis- Copy of his Indictment, but it would not be

fied in their Confciences, that they had acted granted. The Crime laid to his Charge was,

itiftly. Then I prayed with them, and they had r^, r-, r -r, • „„ j r>,,krru:r,~.
- • rj iii £- • c u /1 ^ he. Compofing, Printing, and PubJiihing,

a conudtrable Time to pray for themfelves, ~- r
,. .°

. r ° 11 t ;u ic. -r?«...
,

,. , r ,
r '. , * ~ . Two malicious trealonable Libefs: I he

which they did fervently. Anderton s Carnage «. n .,, , D » .„„ .. .,„„/-„„,
. , '

, ~ c ,
; „, ,-,

6 Pirft entitled, Remarks upon the prejent
was with much Confidence. There was a Paper n c 1 j 1 , d, 1 »•* :~ v;\.n

1 oi-.ff, u , r 1 r r j- Confederacy and late Revolution in ting-

2™,l"?^?^ SL«5fJSf
,

5?
,

2 la4 the Second, A French OmA
the quartering of Anderton. He thought it to . , , r ,, ' „ ,,
» \y ^ l-ij-j i or c ? •

i
neither defirable nor practicable.

be a Reprieve, which did much affect him with J r

Thankfgiving to God ; but underftanding it was The principal Evidence againft the Prifoner

only that his dead Body fhould be delivered to was Robert Stephens, the Meflenger of the Prefs,

* Taken chiefly from a Quarto Pamphlet, entitled, Jn appeal ofMurder, &c. wrote by Wlr.Grafcomb, a Nonjuror. But Mr. An-
dcrtr.n was affiled in his Defence by Mr, Thombury, a Counfellor at Law, who, it's fuppos'd, drew his Plea, Petition, Ufc.

Vol. VIII. S who
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who made Oath, That coming to Scudamore's

Houfe, where the Prifoner lodged, and afking

what Lodgers they had, he faw the Prifoner's

Mother i'n the Yard, who crying out Murder,

the Prifoner came out of the Houfe, and fell up-

on him-, and that at the Time of Mr. Anderton's

Apprehenfion, he did in Words difown the Go-
vernment, and call'd King William Hook-Nofe,
not fubmitting himfelf: That he took. at the faid

Houfe an old Trunk fill'd with feditious Papers

and Pamphlets, and that he had feen the Trunk
formerly, and knew it to be Mr. Anderton's, and

that he alio found a Deik, and took out of the

faid Defk Forty or Fifty of a fort of The Re-

marks, and French Conqitejl •,
* and that he faw

the Prifoner move up a Bed, which run upon
Wheels, behind which was a Door, which he

open'd, and there found a Printing Prefs, Letters,

and other Materials proper for that Trade

;

that he alfo found an Errata, with an, &c. fet

in the Prefs, the very fame which he believed

were in the Book, call'd Remarks upon the pre-

sent Confederacy.

Hoofer, the Beadle of Stationers-Hall, fecond-

fed the aforefaid Teftimony, as alfo the Conftable

and his Beadle j they alfo alledged Forty or Fif-

ty of the French Conqueft to be there,
-f-

Befides

Stephens, the Conftable, and the Beadles, there

were alfo Two Printers fworn, "viz. Roberts, and

Snoivden; ( a Diffenter, to whom Anderton was

fome Time an Apprentice, ) the Subftance of

whole Evidence was, That they had feen the

Characters in the Hall, together with the, £sV.

and that they did believe it was the Letter that

printed that Book, ( i. e. the Book then mewed
in Court,) as alfo, That the two Books were

printed with one and the fame Letter or Cha-

racter. § Another Witnefs made Oath, That

about three Quarters of a Year before, he had

fold the Prifoner Paper, by the Name of Willi-

amfon.

The Prifoner, with a great deal of Calmnefs,

and Clearnefs, made appear the Infufficiency of

the Evidence : He peremptorily denied any fuch

Books to have been there, as fworn to, tho' he
own'd the Defk; and he ufed an Argument to

convince the Bench of the Truth of what he
faid, drawn from the very Evidence given againft

him^ viz. That the Defk was fmall, and not

able to contain half fo many Books as were fworn
to be taken out of it ; and for Proof, defired that

the Defk might be brought into Court, for the

Jury's Satisfaction; but thisRequefl was not com-
ply'd with, and the Matter put off"., faying, The
Number of Books was only Matter of Suppofal.

But then from this falfe Suppofition of the Proof
of Matter of Fact, there arofe Matter of Law,
viz. Whether Printing were Treafon? And in

confequence hereof, Whether it were within

the Purview of the Statute of the 25 Edw. 3.?
To this, the Prifoner defired he might have the

Benefit of Council, and pleaded his Right to it,

urging not only the Privilege of every Englijh-

man, but that it was the Practice of all our Courts
of Juftice, and that no Man was denied Council
where any Matter of Law arofe, and inftanced

in the Cafe of Sidney, and others, to whom the

Judges freely and readily afiigned Council as to

Matter of Law, and own'd it to be their Right.
But the Court peremptorily denied to him, what
was (as the Learned in the Law tell me) never
denied to any Man before, Council as to Matter
of Law. Being thus fhamelefsly over-ruled* he
was conftrain'd to be his own Council, and de-

liver'd in the following Plea.

Mr. Anderton'j PLEA at the Old-Baily.

My Lord,

I
HAVE a few Things humbly to offer to

your Lordfhip's Confideration, as to this In-

dictment.

* As to the latter of thefe, it is now certainly known, that he had no Hand in it, and that it was printed at a Prefs which he

never faw, and b'y Perfons with whom, for a long Time, he had no Communication : For the Government had at that Time in

their Cuftody thofe Perfons, who knew when and where it was printed, and (as it was faid) had made a Difcovery of all, perhaps,

of more than they knew. The Papers of that Sort taken upon the Prifoner were fent to him the Day before he was feized : And
fome have a vehement Sufpicion, that it being refolved he fhould be taken the next Day, thofe Pamphlets were fent before-hand,

that fomething might certainly be found upon him; but his Innocence in that Matter hath fince been made evident to all the

World, by an irrefragable Teftimony; for thi6 September Seffions at the Old-Baily, Price, in open Court, made Oath, That he,

and the Pi ifoners then at the Bar, Nevjboh and Butler, printed the French Conqueft. Appeal of Murder, pag. 6.

f It is certain, there was not the fourth Part of fo many in the Houfe, which were fent him the Day before, and which the

Government itfelf now (if it did not then) well knows were not printed by him. And yet after all this Multitude they were

content to fall to one of each, that they might be particularly fworn to; and when Mr. Conftable was afked, How he knew thofe

to be the Books, and was defired by the Prifoner to read the Titles of thofe Books whereof he accufed him, truly it appear'd, that

the Gentleman had been bred to no fuch dangerous Things as Writing or Reading. Now could a more unqueftionable Witnefs

have been produced to printed Books, and their Titles, than a Man that cannot read ? But for a Help at a dead Lift, it was faid,

That he had made his private Mark on the faid Books ; but then it ought to be confider'd, That his private Mark was made to the

Two Books at the Lord Chief Juftice Holt's Chamber, which Robin Stephens produced out of his Pocket, when the Prifoner was

brought to be examined. Now what did his Mark, fet' on Two Books at the Lord Chief Juftice's Chamber, which were all the

while before in another Man's Cuftody, fignify to prove that thofe were the Books, which were about four Hours before taken

out of a Defk in St. James's? Robin Stephens might have produced what Books he pleafed, and in all Likelihood, this Man
would have fet his private Mark on them ; but if he would have been fure, he ought to have fet his private Mark at the Time of

their being taken out of the Defk. See An Appeal of Murder, Pag. 1 1 and 12.

§ Now if this Evidence be true, it ought to have acquitted him; if it be fa'fe, it ought not to have hurt him. For the

Government well knows where and by whom one of the Books was printed, and that it was not printed by Mr. Anderton, nor

had he any manner of Hand in it, or any Communication at that Time with thofe Printers; and if both the Books were printed

with the fame Letter or Character, then I think it is a pretty fair and clear Inference, That he printed neither of the faid Books,

and cowfequently ought, upon this Evidence, to have been difcharged. But be the Matter true or falfe, what fignihes believing

in this Cafe? Is one Man to be hang'd for another's believing? Malice is put to its Shifts, when without any Colour of Legal

Evidence it is forced to believe a Man out of his Life. But if fuch Evidence as this fhall be look'd on as good and fatisfadtory in

Matter of Life, 1 think the whole Society of Printers are deeply concern'd in it, and that they are all in very dangerous

Circumftances; for I am affured by a very undCrftanding Printer, that there is not a Printing-FIoufe in Town, but hath of the

fame Sort of Letter or Character, fo that upon fuch an Oath as this, any or all the Printers of the Town might have been taken,

and whom they thought fit hang'd. For there is none of them but had Charafters as fuitable to the Book, as that which was

fworn to; and if it had been feized, and thus fworn to, they were as liable to be hang'd as Anderton. At this Rate the

Government need not give themfclves the Charge of a Meflenger of the Prefs, nor the Trouble of fuch frequent Searches; but

as foon as any Seditious or Treafonable Pamphlet comes abroad, it is but going to the next Printer's, and feizing his Letter, and

having found fome of the fame Sort of Character, to get a Couple of Rattle-headed Fellows to fwear it, and hang him ; and

tnu=. they may pick and chufe what Printers they pleale to hang. Was ever fuch a wife Oath made by Two Printers? But

Snoivden was made Choice of, for his notorioufly known Malice againft the Prifoner. See An Appeal of Murder, P. 13 and 14..

I. As
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1. As to the Compafling, or Imagining the

Death of the King and Queen, my Lord Coke

faith exprefly in his 3 Inji. p. 6. That it is the

very Rule of the Aft, that Aclus rion facit Reum,

nifi Mens fit Rea; and if the faid Aft be not

within the exprefs Words of the Aft, then by

Force of a! Claufe hereafter, viz. Et pur ceo que

plufers aiders ne, it cannot be adjudged Treafon;

until it be declared Treafon in Parliament

;

which is the Remedy which the Lawmakers have

provided in that Cafe.

2. As to the Levying War; he fays, p. $.

That a Compafling, or Confpiring to Levy War
is no Treafon ; for there muft be a Levying

War in FaBo. Pag. 10, he fays, In citing the

Lord Djw'sCafe, in Sir N. Throg„iorton's, that du-

ring the Life of the Queen, viz. Eliz. a Con-
fpiracy to Levy War was High Treafon* tho'

no War Levied: But when Brad/haw and Bur-

ton, and others, were Indifted of High Trea-

fon, for Confpiring to make War, it was refol-

ved by all the Judges, that it was no Treafon

within the 25 Ed. 3. for the Words in this Law
are Levie Guerre: An Aftual Rebellion, or In-

furreftion, is a Levying War within this Aft;

as if any with Strength and Weapons invafive

and defenfive, doth hold and defend a Caftle or

Fort againft the King and his Power; that is

Levying War within this Statute.

3. Adhering to the Enemies of the King and

Queen. This, my Lord, in the fame p. \o: he

likewife explains; viz. in giving Aid and Com-
fort to the King's Enemies within the Realm,
or without, Delivery, or Surrender of the King's

Caftles; or Forts; by the King's Captains thereof,

to the King's Enemies within the Realm, Or

without, for Reward. This, fays he, is adhering

to the King's Enemies, and declared Treafon

by this Aft: And for this, my Lord, he cites

feveral acknowledged Authorities and Afts of

Parliament.

4. As to the Proof of thefe, or any of thefe

Particulars, the faid Lord Coke, p. 12. explain-

ing this Branch of the Statute, Et de ceo Prova-

blement foit attaint per overt Fait per gens de lour

Condition, faith thus; which, Gentlemen of the

Jury, I beg of you take particular Notice of.

In this Branch, faith he, four Things are to be

obferved ; but I ffiall only take Notice of three,

firft, this Word Provablement; probably, i. e.

upon direft and manifeft Proof, not upon con-

jectural Prefumptions, or Inferences, or Strains

of Wit; but upon good and fufficient Proof.

And herein the Adverb, Provablement, proba-

bly, hath a great Force, and fignifieth a direft

and plain Proof; which Word, the King, Lords
and Commons in Parliament did ufe, for that

the Offence was fo heinous, and was fo heavily

and fo feverely punifhed, as none other the like;

and therefore the Offender muft probably be At-
tainted ; which Words are as forceable as upon
direft and manifeft Proof. Note, fcith he, The
World is not Probably, for the Commune Argu-
mentum might have ferved ; but the Word is Pro-

bably be Attainted: And pag. 26, he tells us,

That Two Witneffes are required, and I re-

member, faith he, no Authority in our Books
to the contrary; and the Common Law herein

is grounded upon the Law of God, expreft

both in the Old Teftament and the New. In

ore duorum aut trium Tejlium peribit qui interfi-

cietur. Nemo occidatur uno contra fe dicente

Teflimonium, M. Brail. Fortef. 1 E. 6. 5 E. 6. 11.

Secondly, This Word Attaint, neceffarily impli-

eth that he be proceeded with, and attainted ac-

cording to the due Courfe and Proceedings of
Law, and not by abfolute Power, or by other

Means, as in former Times hath been ufed.

Thirdly, Per Overt Fait, per apertum Fatlum.
This, faith he, doth alfo ftrengthen the former
Expofition of the World Provablement, that it

muft be provably by an open Aft, which muft
be manifeftly proved; and this manifeft Proof
he thus explains: As if, faith he, divers do
-confpire the Death of the King, the Manner
how, and thereupon provide Weapons, Powder,
Poifon, Affays with Harnefs, or fending Let-

ters to put this their Confpiracy in Execution.

Thefe, Gentlemen of the Jury, are the Expofi-

tions of the unexceptionable Lord Coke, wiiofe

Authority I the rather chofe to rely on, becaufe

his Learning in the Law, and his Veracity in the

Delivery of his Opinion, is univerfally acknow-
ledged.

. 5. As to the Faft alledged in this Indiftment,

which is to prove the aforefaid Crime, or other-

wife the whole Indiftment falls to the Ground j

and that,; my Lord, is Printing. Now the Quefti-

on is, my Lord, Whether Printing; as fuch, can

be conftrued to be within the Purview of this

Statute? And I humbly conceive not; becaufe

the Statute of 1 Mary Enafts, Thai: no Aft,

Deed, or Offence, being by Aft of Parliament,

or Statute made Treafon; Petit Treafon, or *

Mifprifion of Treafon, by Words* Writing,

Ciphering, Deeds, or otherwife whatfoever, mail

be taken, had, deemed, or adjudged to be High
Treafon, Petit Treafon, or Mifprifion of Trea-

fon, but only fuch as be declar'd and expreffed

to be Treafon, Petit Treafon, or Mifprifion of
Treafon, in, or by the Aft of Parliament made
in the 25th Year of the Reign of the lVloft:

Noble King of famous Memory, King Edward
the Third* or any other Declaration, or Matter;

to the contrary in any wife notwithftanding.

Now, my Lord, the World well knows, that

Printing was not praftifed in England till feveral

Hundred Years after the making of this Statute

of 25 E. 3. and therefore impoflible to be ex-

prefs'd, and confeqiiently not Treafon. And it

is likewife well known, that Printing was in Ufe
in England long before the Reign of Queen
Mary, and yet this Statute pofitively excepts it*

as not being mentioned in that of 25 E. 3.

And my Lord Coke, p. 23, fays, That before

this Aft of 1 Mary, fo many Treafons had been

made, and declar'd by Parliament, fince that of

25 E. 3. fome in particular, fome in geaeral, and

in fuch fort Penn'd, that not only the Ignorant,

but the Learned were many times trap't and
fnared, and Treafons made in one King's Reign
were abrogated in another. So that the Mif-

chief before 25 E. 3. of the Uncertainty what
was Treafon, and what not, became fo frequent

and dangerous, that the fafeft and fureft Re-

medy was by this excellent Aft of 1 Mary, to

abrogate and repeal all but fuch as arc fpecified

and expreffed in this Statute of 25 E. 3. By
which Law, fays he, the Safety of the King and

his Subjefts is wifely and fufficiently provided

for in fuch Certainty, as nihil relibium eft arbitrio

Judicis. And p. 21, explaining the Words, Sem-
blable Treafon, he fays, In this Cafe the Judge

fhall not judge a fimili-, or by Equity, Argu-
ment,
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ment* or Inference of any Treafon, High, or able before, for Matters and Things contained in

Petit, for no like Cafe fhall be adjudged Treafon, the Books and Pamphlets he printed. Nay, my
High, or Petit, nor no other Cafe, though of Lord, the very Statute of 1 3 Car. 2. c. 1. which
as high, or higher Nature* fhall be adjudged ' made feveral Things Treafon during his Life*

Treafon, High, or Petit} as appeareth in the did not, as I conceive, extend to the Printer,

Cafe of Parricide. And p. 22, explaining this but to fuch as fhould procure to be printed the

Branch, Que neft fpecifie paramount: This Word Treafons therein contained. I have but one

fpecifie, faith he, is to be fpecially obferved

;

Thing more, my Lord, to urge upon the Mat-
for it is as much as to fay, particularis'd or fet ter, and that is the Cafe of Algernoon Sidney.

down particularly, fo as nothing is left to the

Conftruclion of the Judge, if it be not fpecified, In fhort* he acquitted himfelf fo well, that all

br particularis'd by this Act. And, my Lord, indifferent Perfons were abundantly fatisfied,

he breaks out into this Rapture, A happy San£lu- and yet it proved to no more Purpofe than a

ary for Judges to fly to, that no Man's Blood, Wall-LeElure.

end Ruin of his Family, do lie upon their Con- In fumming up the Evidence, two or three

fciencei againft Law! And if that the Con- old mufty, impertinent Precedents were brought
itruction by Arguments a Jimili^ or a minori in, which had not feen the Sun for many Ages,
ad mdjus, had been left to the Judges, the Mif- the Chief of which was that of Sir John Old-

chief before this Statute would have remained

;

cafile, Lord Cobham, and he might as well have
viz. Diverfity of Opinions, what ought to be urged the Cafe of the Man in the Moon: For
adjudged Treafon* which this Statute hath ta- what was my Lord Cobham's Cafe to Printing?
ken away by exprefs Words. And the Statute, That famous IVickkvite lived in the Reign of
1 Mary, doth repeal all Treafon, csV. but only. Richard the Second* fome Scores of Years be-

fuch as be declar'd and exprefs'd in this Act of fore Printing was thought on, which came not
'25 E. 3. wherein this Word, Expreffed, is to be into England till the Reign of Henry the Se-

obferved. And again, my Lord, on the Branch, venth ; and the Prifoner had very well obfer-

Tanque per D'evant le Roy &? fon Parliament, ved, That what is not expreffed in the Statute

By this, faith he, it is apparent, that any like 25 Edw. 3. (and it is impoffible Printing fhould
Cafe, or other Cafe, ought to be declared by the be expreffed there,) is barr'd from being any
whole Parliament; and fo it was done by the ways adjudged, or interpreted Treafon, by the

whole Parliament in 3 R. 2. and many other Acts Statute, .1 Mary. In fhort, in fumming up the
of Parliament. Nay, p. 24, he fays, that no Evidence to the Jury, every thing was aggra-
former Judgment, Attainder, Precedent, Refo- vated to the utmoft, every little Punctilio was
lution, or Opinion of Judges, or Juflice, ofHigh made ufe of, which was thought might be any
Treafon, Petit Treafon, or" Mifprifion of Trea- thing ferviceable to beget in the Jury an hard
fon, other than fuch as are fpecified, and ex- Opinion of the Prifoner; the Bed with Wheels
prefs'd in the faid Act of 25 E. 3. are to be fol- was not let alone; every little Trifle was fetched

Jow'd, or drawn to Example; for the Words in, with all the witty Malice imaginable; nay,
are direct and plain, that no Act, Deed, or Of- the very Soul of the Man was looked into, and
fence, &c. fhall be taken, had, deemed, or ad- the Jury told what was within him ; he was an
judged to be Treafon, Petit Treafon, or Mif- ill-minded Man, a difaffedted Perfon ; he

x
was no

prifion of Treafon, but only fuch rs be declared Lover of the Government^ and that Printing

and exprefs'd in the faid Act of 25 E. 3. any was an Overt-At! : So the Jury were fent out
Act, Statute, Declaration, or Matter to the to confider of their Verdict,

contrary notwithstanding. But now, my Lord, After two Hours Debate, the greater Part of
to come a little nearer to the Matter : How can the Jury became very well inclined to have found
bare Printing be deemed in Law an Overt-Act Not. Guilty; but there was one amongft them
of compaffing, or imagining the King's Death ? who loved Mifchief, and he was for hanging
(which is the Treafon alledg'd,) when 'tis fo far Men for being Jacobites, not for being Guilty:
from neceffarily proving it, that it is ten times And being fince told of the Severity of their

' more natural to fuppofe that the Printer, (who- Verdict, he readily acknowledged, That the Evi-
ever he be,) prints for his Gain in his Way of dence did not amount to the Proof of the Fail;

Bufinefs, than out of any intendedly Treafonable but, faith he, What of that? I believed he- was-

Defign. Befides, in Treafon Books, the Law guilty, and 1 will hang a hundred of them for Half
ever look'd feverely after the Author, or Pro- fo much Evidence.

curer, b*ut very little, or not at all regarded the When the Jury appeared, the Queflion was
Printer as fuch, being look'd on in Law as a afked, Whether they were agreed of their Verdicl ?

meer Mechanick, till the Statute 13 and 14 A zealous Man anfwered, No. Whereat the

Car. 2. c. 33. which makes it* an Offence, and Court frowned, and fhewed themfelves much
allows the Punifbment, which is for the firfl difpleafed, when the Foreman of the Jury, {'de-

Offence, Difability for following the Trade for firous that all Men may have fair Play for their

three Years; and for the fecond, a perpetual Lives,) put this Queflion to the Bench, Whether
Difability and a Fine, fmprifonment, or other the having thofe Things by him, without making
Corporal Punifhment, not extending to Life, or any further Ufe of them, did affetl the Prifoner as

Limb. My Lord, the very Stile of the Act is, to Life? Now this Queflion was very perti-

An Atl for preventing Abufes in Printing Sediti- nent, though nothing pleafing; but after fome
ous, Treafonable, and Unlicenfed Books and Pam- frowning and pouting, the Court anfwered, No.
phlets, and for Regulating of Printing, and Print- But that was not their Bufinefs, they were to

ing-Prejfes; which plainly fhews, that the Go- find it Printing, and that was a fufficint Overt-
vernment was at a Lofs how to punifh Printing, Act.

as fuch, before; which the Government could Some of the Jurymen, by way of Complain.t,

not have been at, if the Printer had flood charge- faid thus: My Lord, our Foreman is of Opinion,

this
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this Fail is not proved. Court. Whether it be proved

or no, ycu ought vol to determine ; the bare finding the

Books in his Cujlody -mould not be Tree/on ; but the

Cafe is, Gentlemen, here is a Man thai has a Print-

ing-Prefs, to which no Man has Admiffwn but him-

felf; and this Man is found with an Errata, and dec.

fo that he mufi needs pint the Treafon. To this a

Juryman anfvvered, 'Tis a very pong Preemption,

my Lord. And then Baron Powell clenched the

Nail with this grave Saying, A violent Preemption

is as much as if a Man had been there and done it

himfelf.

Thefe Anfwers being returned to the Quefti-

ons, the Jury were fent back again, where almoft

"

three Hours more were fpent in debating the

Matter, before they could come to a Conclufion,

and then complied, and brought in the Prifoner

Guilty. The' Court told them, That they had

done like honefl and good Men, and had brought

in a Verdi5l agreeable to their Evidence. * Sen-

tence according to Courfe, was put off to the

hit Day of the Seffions -, in the mean Time the

Prifoner, that he might either fave his Life, or

leave thofe who fought his Blood without Excufe,

had a Petition drawn and delivered, which is as

followeth.

To the Right Honourable Sir John Fleet, Lord

Mayor of the City of London, and the refi of

the Commiffioners, for the Goal Delivery of

Newgate.

'The humble Petition of William Anderton, a Con-

victed Prifoner in Newgate.

Sheweth,

«< rpHAT whereas your Petitioner has beert

«' by the Jury found Guilty of Printing

*« the Books laid in the Indictment, and thereby

" is concluded from Queftioning the Legal Evi-

«« dence they had for it, though your Petitioner

*' humbly appeals to your Lordfhips Obfervati-

«* ons and Confciences, whether all that was

*' Sworn, came up to more than bare Circum-
«' ftantial Evidence of his bare Printing them j

«' which in Cafes of Treafon, as your Petitioner

«' is informed, has never been allowed. And
** whereas your Petitioner was advifed, That
«' bare Printing thefe Books, (admitting the fame
« e was proved,) could not by the Laws be con-
*' (trued as an Overt-Aft of Treafon in the bare

*' Printer; And your Petitioner requefted the

** Court again and again, That this Matter
** might be argued by his Council, which the

** Court were pleafed not to permit. Your Pe-
*' titioner yet notwithftanding, not doubting of
** your Lordfhips Inclinations, not only to do
** him all Juftice, but to fhew him all the Mercy
" and Favour you can, that may confift with
*' your Lordfhips Juftice ; and humbly conceiv-
** ing, That this Court, by further conlidering

" your Petitioner's Cafe, may, even yet, be ca-

** pable of Relieving your Petitioner, efpecjally,

" if upon hearing what your Petitioner can fay,

" your Lordfhips fhall be fatisfie'd, That your
" Petitioner happened to be Convicted through
" any Error or Miftake, (as no Man was ever

" exempt from Error, and the beft of Men
" are always readieft to confefs it.) Your Pe-
" titioner therefore humbly befeecheth your
" Lordfhips Patience, ferioufiy to read and con-
'* fider fome few (of many) lleafons which your
" Petitioner hath heard from others, which he
" herein has fet down as briefly as he can, as

" followeth. Firfl, They lay down, that the

" Treafon laid in the Indictment, being that of
*' the Intent of the Heart, (expreffed in the Sta-

" tute, by Compaffing and Imagining the King's
•' Death,) requires by Law Two Proofs, the
*' one of the Fact, the other of the Inference,
" and that both thefe muff be plain : That of
" Fact, (called the Overt-Act,) muff be proved
" by direft and pofitive Evidence, by Two
" Witneffes at leaft, and not by Circumftantials
" only, (as this of Printing was againft your
" Petitioner, there being no pofitive Proof at

" all, not fo much as by One Witnefs, given .

" of his Printing either of the Books laid in the
" Indictment.) And then, that of Fact being
" thus proved, muff by NeceiTity of Inference
" as evidently and certainly prove, That the
'" Party in doing fuch Overt-Aft, could intend,
" or imagine thereby nothing lefs than the King's
" Death : And if either of thefe Proofs fall

" fhort of fuch neceffary Certainty, fuch Indift-
" ment muff fail, the Law, for great Reafons,
" regarding only fuch plain and direct Proofs in
** thefe great Charges.
" Now, can a Printer, ghiatexus, only the

" Printer of thefe Books, be thereby inferred to
if Affent to, and Approve of the Matters and
" Things contain'd in thefe Books, and that ne-
" ceffarily too, Quatenus, the Printer ? By the
" fame Legal Logick, every Printer may be
" proved to have in his Pleart, and approve of
" all the Opinions, Notions, and Imaginations,
" contained in all the Books he ever Printed :

" For a Quatenus ad omne valet Confequentia.

" 'Tis true, (fay they,) Writing and Speaking
" have, in fome Inftances, been accounted as
" Overt- Afts, and there might be good Reafori
" for it, as a Man expreffing his own Mind by •

" his own Writing, and by his own Words,
" which, according to the Manner of his Wri-
" ting, or Speaking, may evidently appear to
" come from his own Heart : And your Petitio-

" ner doth not doubt, but that the Writing a
" Book, as in Cardinal Poole's Cafe, and the
" Signing the Warrant for the Execution of
" King Charles the Firft, as in the Cafe of
" the Regicides, which Cafes were urged by
" fome of the Court againft your Petitioner,

" were fufficient Overt-Acts, to prove the Com-
" palling and Imagining the King's Death. But
" can thefe Inftances be any thing to the Cafe
" of a Printer? whole Bufinefs it is, as a

* " For Anderton, who is the lad that fince the Revolution hath been Executed for High Treafon of this Kind, there need-
" eth no more to (hew both the Perjury of the Witneffes that Swore againft him, and the Severity and Haftinefs of his Con-
«' viction a.id Condemnation, than that a Perfon Arraign'd, and Condemned fince at the lame Place, hath openly Confefs'd

" and avow'd, that he Primed and Publiihed the Book, for which Poor Anderton was Call and Executed. Nor is il fqi the Cre-
" dit of thofe that Sate as Judges, or were upon the Jury, that fo infamous a Fellow as Stephens, was the Principal Whnef> at
«' the Trial, and the Perfon upon whofe Teftimony efpccially the Arraigned was Caft : For, bcfi.'.ei his bring univerfally

" known for a Rafcal, that will be purchai'd to perpetrate any Villainy, provided he may find Impunity in doing it, his

" whole Behaviour at that Time, when he gave his Evidence, was fo exceflive rude and rancorous towards the Priloner, as

" might give any indifferent Man a juft Gayfe to beiieve, that he was provok'd by Malice, or fvvay'd by Command, and en-
" courag'd by Reward, to what he did."^%a? a Letter to the Right Honourable Sir John Holt, Knt . Lord Chief Juftice of the

King's Bench, cccnfoncd by the Noife of a Plot. The Second Edition, 1694. Pcge 8 and <j.

T " Printer
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Printer only, to print the Thoughts of others*

being accounted in Law only as a meer Me-
chanick, and whofe End thereby is to get

Money for his Work. And for further Rea-

fon in this Matter* they obferve, That as it

doth not appear that bare Printing was ever

pretended to be an Overt-Aft within Stat. 25.

Edit). 3. lb when the Parliament of 13 Car. 2.

carried up Treafon to the higheft, for the

Prefervation of the King's Pe; fon during his

Life, and (among other Things,) particularly

therein took Notice of Printing, yet would

they not thereby lay fo great a Penalty upon

the Printers, as, no Doubt, confidering the

Unreafonablenefs of Comprifing fuch Tools

and Mechanicks, within an Aft intended for

Perfons of higher Defigns : But this Parlia-

ment kept the Printers in their Remembrance,

as intending to confider them by themfelves

in another Aft, as they very foon after did

;

for the fame Parliament, in 13 and 14 Car. 2.

made an Aft, which they ftile, An Aft for pre-

venting Abufes in Printing Seditious., Treafonable,

and Unlicenfed Books and Pamphlets, andfor regu-

lating Printing and Prejfes ; and therein, as they

fix them their Rules and Bounds, fo they allot

them their Punifhment : Which, for the firft

Offence, is Difability for three Years ; and for

the fecond, perpetual Difability, Fine, Impri-

fonment, or other Corporal Punilhment, at

Difcretion.

«*' Wherefore, the Premifes throughlyweighed
'* and confidered, your Petitioner humbly
'* implores your Lordfhips, That, in

" Favour of Life, in a new and extraor-
** dinary Cafe, and that too, of High
* { Treafon, your Lordfhips would be
" pleafed to extend fo much Mercy to

** your Petitioner, as to fufpend your
" Judgment, and pronouncing Sentence
" upon him, until your Lordfhips fhall

*' have heard what can be further offered
*' by Council on his Behalf.

And your PetitionerJhall ever pray, &c.

This Petition fpeaks for itfelf : When the laft

Day of the Seflions came, and the Prifoner was
afked in Courfe what he had to fay, Why Sen-
tence fhould not be paffed upon him ? He defired

that his Petition might be read ; but the Court
not being willing to take Notice of the Know-
ledge of any fuch Petition, thereby to elude his

Requeft, he forefeeing it, had provided one ready,

and offered it to be read, but no Man daring to

take and read it, he took the Freedom to read it

himfelf, and then offered thefe Things further in

Arreft of Judgment.

His Plea in Arrefi of Judgment.

My Lord, In Arreft of Judgment, I have
thefe Things humbly to move.

1. Whether if a Jury, not being competent
Judges of the Matter of Faft whereof they are

to judge, and bring in their Verdift againft the

Defendant contrary to Law ; I fay, whether
Judgment ought to pafs upon the Defendant be-

caufe of that Verdift ?

2. Whether if a Judge, (who is Council for

the Defendant, and' therefore indifpenfibly bound

to take particular Cognizance of what the Defen-
dant urgeth in his own Behalf, as well as what is

alledged againft-him,) in fumming up the Evi-
dence, doth omit, (out of Forgetfulnefs, or
otherwife,) the only material Point upon which
the whole Indiftment is founded, and which the
Defendant fo much urged in his own Behalf

j

and alio which inevitably led the Jury into this

Miftake of their Verdift ; whether, I fay, this be
not fufficient to flay Judgment ?

3. Whether any Judge, &V. can conflrue
Printing to be a fufficient Overt-Aft, till it be fo

declared by Parliament?

4. Whether the Stat, of 13 Car. 2. does not
plainly intimate the contrary ? And likewife the

13 and 14 Car. 2. lately revived ?

The Prifoner did make it his humble and laft

Requeft, That thefe Things being Matter of Law,
he might be allowed Council to plead them, or any
other Matter of Law, in his Cafe. And he back"d
his Requeft with this modeft Reafon, That being

Matter of Law, he thought the Satisfaction of the

Judge's Confcience concerned in itt as well as his

Life, but if his Council could be fatisjicd, cr fairly

over-ruled in it, he would acquiefce without more
ado.

The Matter now lay wholly before the City
Recorder, Sir Salathid Lcvell, who, after a

Flourifli or two of empty Rhetorick, proceeded
to pronounce that dreadful Sentence, which the

Law allots to Treafon ; to have the Heart and
Bowels torn out, and burnt, and the Body dif-

memb'red, and the Quarters fet up, or dilpofed

as Authority orders.,

Whilft Mr. Anderton was preparing for his

Death, his Friends were ftruggling for his Life :

Fie had many Friends upon the Account of his

known Ability, Induitry, and Integrity ; others

were taken with his manly Behaviour, and clear

Pleading upon his Trial ; and many more were

forward to move in his Cafe, in Pity, or Indig-

nation, at his Ufage.

The Queen, (as ftill upon Occafion it was an-

fwered,) could do nothing without the Council,

nor the Council without the Queen; if the Coun-
cil was met, the Queen was not there, or if fhe

was there, there wanted fuch and fuch of the

Council, without whom nothing could be done ;

and thus Things at every Turn were fhuffled off;

but where the Danger is imminent, and Time
fhort, Perfons are willing to watch hard, and

look out fharp. Taking this Courfe, his difcon-

folate Wife had at laft fo fairly fet the Council,

that it was thought they could not avoid giving

her a direft Anfwer ; for though they were

refolved he fhould not live, yet (the Matter be-

ing fo warmly debated amongft all Sorts of Per-

fons,) they were not willing to fay peremptorily

he fhould die. To put her by now, this Arti-

fice ferved effeftually ; a Number of Waiters

attending about the Council-Chamber, fell foul

upon the poor Woman in no very courtly Lan-
guage, reproaching and reviling her, That fhe

did not bring her Hufband to Confeffion : In

fhort, they fo teazed and plagued her, that they

drove her away.

From the Time of his Commitment, to the

very Moment of his Death, he was of a very

even and fweet Behaviour, being modeftly Coura-

gious ; Chearful, without Lightnefs ; and De^

vout without Oftentation. He made it his par-

ticular
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ticular Requeft* that fome Minifter* or Minifters*

would be with him every Morning and Evening

to read the Prayers of the Church, and perform

fuch other Offices as in fuch Cafe as his did be-

long to that Function* which, except one Day
in the Week, was duly obferved, and fometimes

oftnerj for when any Clergy came accidentally

to vifit him, if they did neglect to offer, he

commonly requefted them to pray with him. He
gave little, or no Entertainment to any Hopes

of Life, as being fenfible that it was rather Ma-
lice, than Matter againft him ; and that a Crime

may be pardoned, but Malice is not to be fa-

tisfied without the Deftruction of its Enemy, if

he once come in its Power. He often exprefs'd

a great Satisfaction in the Caufe for which he

fuffered, faying, That it minifired to him both

Comfort and Courage, and that he doubted not but

that God would acquit, whom the Court had con-

demned. As to the Ordinary, (Mr. Smithy) he

indeed, in Point of Confcience, refufed to Com-
municate with him, yet mildly and modeftly tel-

ling him, that he was defirous to give him no

Trouble, and requefted of him* that he would

not any ways concern himfelf with him, or about

him , at which Mr. Smith fell into fuch an un-

feemly intemperate Fit of Rage* that he reviled

the Prifoner with bitter Words, and very gene-

rouOy damned both him, and all the Minifters

that came at him, to Hell : But he took it pa-

tiently, and returned not the leaft Word that

might feem to found harfhly. As his Wife once

laid her Hands on his Fetters, and wept, he in-

treated her to forbear, faying, He was lefs than

a Man that could not bear that; but that her

Tears were more grievous to him than his Fetters

:

Another time, as he was hanging a Link on the

Chair, thereby to eafe himfelf fomewhat from the

Weight of his Fetters, and perceiving his Wife
to look very heavily at it, he faid chearfully to

her, My Dear, thefe are my Arms, alluding to

the Arms of their Family, being Sable, twoJingle
Shack bolts, and one double, Argent.

When Tucker told him that the Dead Warrant
was come, and that he was in it, he gave him
Thanks for giving him Notice of it, that he
might be fure he had now nothing elfe to do,

but to prepare to Die , faying further, The
Lord's Will be done. He received the Holy Sa-
crament twice during his Imprifonment , but
whether it be Cuftomary, or that they had par-

ticular Order, the Keepers all, (except Walker,
who was all along not only Civil, but even Com-
panionate towards the Prifoner,) the Evening
and Morning before he fuffered, became exceed-
ing rugged and harlh, not only to him, but to
all that came to him , infomuch that his Mother
and Brother coming that Morning to receive the
Communion with him, could neither beg, nor
buy Admiflion, and the poor old Woman was
forced to depart, without joining in the laft Act
of Chriftian Communion with him, or fo much
as taking her intended laft Farewel of him.

Other very unbecoming Actions towards him
I could mention, which I fhall forbear, being un-
willing to fet forth that Barbarity which fome de-
light to act. When he was brought down to go
to the Place of Execution, he enter'd into the
Sledge, and rode along in it with that calm Be-
haviour and decent Courage, as ftruck the Be-
holders with Remorfe and Amazement, and
made his Enemies gnafli their Teeth with Indig-

nation* td fee him triumph over their Malice
even in his Death. In his PaiTage all the Way,
the People rather feem'd forrowful, than inclin-

able to offer any Abufe, except near St. Giles's

Church, where a rude Fellow treated him with
very fpiteful Language, to which he made no
Return, but lifting up his Eyes to Heaven, faid,

O fweet Jefus ! How much more haft thou fujfer d
for me^ andfor Mankind? And fhall not I learn of
thee patiently to bear the undeferv'd Reproaches of this

inconftderate Man ?

As he was coming Up to the Plate of Execu-
tion* a Clergyman got up into the Cart to be
ready to receive him , at which the Ordinary
feem'd to be much incenfed •, for he gave him very
ill Words, bidding him get down, and faying,

Fie ought not to be there* nor fhould he be fuf-

fer'd j the Minifter replied little* but ftay'd ftill,

'till (fee how one ill Nature helps another) Major
Richardfon came up, and with Threatnings, and
his Cane lifted up, forced him to come down*,
who immediately thereupon applied himfelf to the
Sheriffs, (for by this Time they were come up)
when fome ill Perfon fuggefted that he was a Pa~
pift, to which the Prifoner prefently anfwer'd,

Mr. Sheriffs upon the Words of a dying Man, he is

not, but a Minifter of the Church of England;,

The Ordinary made all the Oppofition he
could; but the Sheriff granted the Prifoner's Re-
queft, bidding the Ordinary hold his Peace, and
faying it was a Thing never deny'd to a dying
Man. Being in the Cart, and alfo the Prifoner's

Brother* he ufed an Office which feemed to be
collected out of feveral Offices in the Common-
Prayer Book* with fuch fmall Alterations as

might ferve to adapt them to the prefeht Occafi-
on •* being fince afk'd the Reafon, he faid that he
did it both for the Authority of the Thing, and
alfo to avoid any Cavils that might be made at,

or any Snares that might be laid for, any of his

own Conceptions. But when he came to mention
the Creed, he put thefe particular Queftions to
the Prifoner : Do you believe thefe Articles which you
are now about to rehearfe with me, to contain that

Faith which hath all along been received by the Church

of Chrift f And particularly by the Church of En-
gland ? And is this the Faith wherein you die^

and wherein you hope for Salvation ? The Prifoner

making Anfwer, I do fo believe, and am now
ready to die in that Faith, and in that Faith

hope for Salvation. Then faid the Minifter, If

fo, fay after me : Then they repeated the Creed,

raifing their Voices fomewhat higher than ordi-

nary ; after that, the Minifter afk'd him feveral

Queftions concerning his Repentance, his Chari-

ty, his Endeavours of Reftitution for any Wrongs
by him done, his forgiving of others any Wrongs
done to him, and the like. And then, at the

earneft Requeft of the dying Man, he denounced

the Abfolution, then proceeding to divers other

Prayers, they concluded with that Sentence in

the Office for the Burial of the Dead : holy

and merciful Saviour, thou moft worthy Judge eter-

pal, fuffer me not at my laft Hour for any Pains of

Death to fall from thee. This being over, the

Minifter, (whether that he could not endure to

fee the Man die, or that he would not communi-
-cate with the Ordinary, or for fome other Reafon

beft known to himfelf,) after he had particularly

embraced Mr. Anderton, fervently recommended

his Soul to God, and taken his laft Farewel of

him, went down out of the Cart. The Sheriffs

civilly
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civilly commanded a Way to be made, and we're

readily obey'd, he palling through the Crowd,
not only with Eaic, but Refpect. Dining the

lime the Prifoner was at his private Devotions,

an Order came to remit the Quartering of his

Body, which being by fome thought a Reprieve,

it was handed to him, and having read it, and
finding it no more, he return'd it, faying, 1 thank

you, Mr. Sheriff, the Will of the Lord be done.

Having Leave from the Sheriffs to fpeak his

Mind, if he had any thing to fay to the People ;

he began to fpeak, but being troublefomely inter-

rupted by the Ordinary, and alfo finding he could

not be heard, he defired a Speech he had prepared,

might be taken out of his Pocket, and given to

the Sheriffs, to be by them printed, which is as

fblloweth :

To my Countrymen,

Iberty and Property hath for fome Years

made an hideous Cry in thefe Kingdoms,
?' and nothing more than the Rights and Privi-

" leges of the Subject is the Pretence of our
w prefent Deliverers ; and doubtlefs it was for

" the Sake of thefe that fo many of my infatu-

" ated and blind Countrymen rebell'd againft

" their lawful and injur'd Monarch, whilftRe-.
" ligion (Rebellion's Umbrage) was made the

" Covert of the hidden Defigns of thofe who
" have now demonftratively fhewn, that they
" fought nothing lefs than our Ruin : And that

" thefe were only Pretences to gain their Ends,
'* the very blind, although they cannot fee, yet

" muft certainly feel it. Under the like Pretences
** do our Deliverers ftill continue to deliver us
" even from what they pleafe, that they think

will but in the kali help to effect what they

came for : Under the Notion of the Neceffity

of a War, they deliver us from our Money,
" and from our Traffick and Commerce, by
" which {o great a Part of the Kingdom is fu-

" ftain'd : Under the Notion of carrying it on,

" they kidnap our young Men, the Flower of
" our Kingdom, and directly contrary to Law
" tranfport them ; and to fave their own Foreign-
" ers, put them in the firft Onfets of their

" Battles, as the FJeathens did the Chriftians of
" old, that their Enemies Swords might be'

" blunted with killing them, before they came
" to encounter them : They exhauft all our
" Stores both for Sea and Land, and carry away
" all our Artillery ; and if any Man feem but to

" difapprove of thefe their Proceedings, under
" the Notion of Law, they murder him : Nay,
" if they do but fo much as fuppofe him not to

" be on their Side, he muft be a Traitor, and
" no Matter what the Law fays, they fay he

" lhall die.

" Can any Thing be more plain to demonftrate

" this, than my prefent Cafe ? My fuppofed

" Crime was Printing, and ail that the Witneffes

" could perfonally fay againft me, was, That I

" was a Man againft the Government, and had
" called the Prince of Orange Flook-nofe, tho'

I prot.eft I never did ; not one of them could

fay, nor did they offer to fay, that I ever

printed the Books of which they accufe me,

or procured them to be printed, or publifh'd

any of them, or that the Materials were mine,

or that I hired the Room where they were
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And when the Jury could not agree to

find me -guilty, and came down to afk the

found •, but I was an ill Man, and that was
fufficient : By which 'tis plain, that they, were
refolv'd, right or wrong, to have my Life.
" That they defign'd r.ot to try, but to con-
vict me, is as plain; for they refufed pofitively

to allow me Counfel to fuch Matters of Law,
as was never refufed to any before ; and tho'

I caufed feveral Statutes to be read, fome to
prove that there muft be Two Witneffes at

leaft to the Fact ; others, that though there
had been Two, as there was not one, yet po-
fitively declared that it was notTreafon : Nay,
the very laft Seffion of Parliament was it enact-

ed, That the Printer of feditious and treafon-

able Books fhould for the firft Offence be pu-
nifhed no otherwife than not to follow his

Trade for three Years, and for the fecond Of-
fence, never to follow it more, and fuch far-

ther Punifhment as feemed fit to the Court,,

not extending to Life or Limb. Now though
mine (had it been proved) had but been the

firft, yet you fee, contrary, and in direct Op-
pofition to the Law, they make it High Trea-
fon

id came
Coiut, Whether the- finding thefe Things
there, and fuppofing them to be mine, fince

it could not be proved that I printed thefe

Books, or had made.any Ufe of them, could

affect my Life ? I fay, when the Jury afk'd this

Queftion, and the Lord Chief Juftice Treby

toid them'pofiuvely, No, it did not ; yet with-

al he told them, That that was not their Buft-

nefs, their Bufinefs was to find me Guilty of Print-

ing : And while they ftay'd, the Court frown'd

upon them to that Degree,.that the Foreman told'

them, he was not to be frighted ; upon which,

they publickly reviled them, calling them, /'//

Men, ill Subjetls, and a Pack of Knaves ; and
fo terrified them into a Compliance. That
this is true, thofe who were near know too

well, although the partial Writer of the Tri-

als hath moft perfidioufly published not only

an unfair, imperfect, and lame Account, but

hath alio fluffed it with downright Untruths

and Falfhoods, and left out whatfoever made
for me •, not fo' much as mentioning the Con-
tradictions of the Witneffes in what they did

fwear, their fwearing to fome Things that made
for me, and when 1 took hold of them, they,

denied them •, nor hath he, in the leaft, told

the World of the Judge's over-ruling whatfo-

ever I offer'd, without giving any other An-
fwer than that iffhould be fo, becaufe they would

have it fo -, with many other fuch Things,

which the confeientious Auditors can teftify.
*

" And now I pray confider where is this Li-

berty and Property ? Where the Rights and
Privileges of the Subjecf ? Nay, where the

very Laws themfelves i And confiequently

where is the Security of any Man ? Why, evert

in the Deliverers Pockets, where your Money
is, and where alfo, without all doubt, if you
look not well to yourfelves, your Eftates, e'er

Jong, will be likewife. What are the Pro-

ceedings but Arbitrary in a fuperlative Man-
ner, and fuch as no Reign ever produced be-

fore? Thefe were they you were heretofore

only afraid of, being jealous without juft .

Caufe ; but now you fee them actually come

This Trial here fpoken of, is the foregoing one, printed in the Seflions-Paper of that Time.
cc upon
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upon you. I hope you yourfelvcs will put a

Stop to them, by laying thefe Proceedings be-

fore the Parliament, for had it been fitting at

this prelent, thefe Proceedings durft not have

been pradifed; and I pray God to ptit fo

fpeedy an End to them, that as I am the

firft, fo I may be the lad that may fuffer by

them.

" I have hitherto lived a Member of the Or-

thodox Church of England, as by Law eft a-

blifhed, and I declare I now die in the Unity

of the fame: Therefore, according to its Dis-

cipline, I hold myfelf obliged to afk Pardon

of the whole World, of every particular Perfon

whom I have any ways offended; and I do

freely and fincerely forgive every one that has

offended me, particularly my moll falfe and

perjured Witneffes, and among them more

particularly Robin Stephens; my mod unjuft

and unrighteous Judges, and my repenting

Jury; and I pray God may not lay this their

Sin of wilful Murther to their Charge at the

General Bar, where they {hall appear as Crimi-

nals, and not Judges.

" May the Almighty blefs, preferve, profper

and reftore our Sovereign Lord King James,

to the. juft Poffeffion of his indubitable lawful

Crowns; ftrengthen him that he may vanquifh

and overcome all his Enemies here on Earth,

and crown him with eternal Glory hereafter:

And that he may never want Heirs to inherit

his Crown, blefs, I befeech thee, O God, his

Royal Highnefs the Prince of Wales, and give

him fuch a.numerable Iffue, that there may
never want one of his Loins to fway the Scep-

tC ters of thefe Kingdoms fo long as Sun or Moon
" endure. Amen. Amen.

June 15, 1693. William Andertcn,

During the Time that the Ordinary bufied

himfelf, he was obferved not to mind him, but

to employ himfelf in his private Devotions, and
after the Delivery of his Speech to the Sheriffs,

his Cap pulled over his Eyes ready for Execu-

tion, he pray'd thus; " Molt great and moft
" merciful Lord God ! Do thou look down upon
" me thy poor unworthy Servant in this Hour
" of my great Extremity, and have Mercy upon
" me. Sweet Jefus, receive my Soul into thine

" everlafting Kingdom, for into thy Hands do
" I commend my Spirit, becaufe thou haft re-

" deemed it, O Lord God of Truth ! Come
" Lord Jefus, and receive my precious Soul; Fa-
" ther of Mercy, have Mercy upon me; O God
" the Son, Redeemer of the World, have Mercy
" upon me ; Lord, comfort and fupport my Soul
" in thefe my laft Minutes; come fweet Jefus, come
" quickly, and fave me fweet Jefus ; by thy molt
" precious Blood, by thy Agony and bloody
" Sweat, and by the coming of the Holy Ghoft,
" O Lord, do thou deliver me." Here the Or-
dinary put in, faying, you muft give a Sign when
you are ready; whereupon the Sheriffs charged

him not to interrupt him; and as he was proceed-

ing, his Sifter defired to fpeak to him, which was
granted; who kiffinghim, and weeping over him,
laid, Be of good Comfort, though there is no Par-
don for you here, yet there is above. So when they

had taken a Chriftian Leave of each other, he
returned to his Devotions, when after a fhort pa-

thetical Prayer, conftantly calling upon his Savi-

our, the Cart drove away.
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XLVIII. Proceedings before the Lords of the Council\ and
Admiralty \ in Relation to the Trials of John Golding,

Thomas Jones, John Ryan, Darby Collins, Rich. Shivers,

Patrick Quidley, John Slaughter, ^^Conftantine De Hartley,

as Pirates^ though aciing under King James the Second's

Commijfion. September, 1693. 5 Will. ££P Marine.

SINCE the Commencement of King Wil-

liam's War, feveral Privateers having been

taken and detained in Prifon, acting by King
James's Commiffion, it was refolved, about July,

1692, by the Lords of the Privy Council, That
they fhould be try'd as Pirates, having no Com-
miffions from Kings or Sovereign Powers what-

foever; and accordingly, about November, 1692,
the Lords of the Admiralty ordered Dr. Oldifh to

proceed againft them as Pirates ; but he declined

the doing thereof, and gave his Opinion in Writ-

ing under his Hand, That they were no Pirates,

nor ought to be profecuted as fuch : Upon which,

September, 1693, Dr. Oldifh was fummon'd before

the Cabinet Council, with Sir Thomas Pinfold,

Vol. VIII.

Dr. Newton, Dr. Walker, Dr. Littleton, and Dr.7

Tindall.

The Lords of the Council prefent, with the

Secretaries, the Earl of Nottingham, and Sir

John Trenchard, were the Earls of Devonfhire

and Pembroke, and the Lords of the Admiralty.

Mr. Secretary Trenchard demanded the Rea-
fon of his Opinion.

Dr. Oldifi). Pirates are common Enemies to all

Mankind, having no legal Authority for what
they do ; but they fhew a Commiffion fign'd J. R.
•dated at the Court of St. Germain's, together

with Articles and Inftructions annexed, in the

fame Form as Privateers have, giving Caution

and Security to bring Prizes, and Judgment into

U the
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the Court of Admiralty, before Thomas Shad-

ford, at Brejl, or elfewhere: This does no way
agree with Piracy, or the Character of a Pirate,

who is a Robber, and has thereby loft his Right
in the Law of Nations.

Sec. Trenchard. But King James has loft his

Sovereignty; in that he has parted with his

Crown, and confequently with the Power of

granting fuch Commiffions.

Dr. Oldijh.

Crown, but

Grotius, Jus

A King may be depofed of his

cannot lofe his Right. So fays

Regis penes ipfius manet, utcunque

Poffeffionem amiferit. A King, therefore, in Cafe

he be depofed of his Kingdom by the Law, he

has a Right to War, and if fo, he has all the

Ways and Confequences of War, amongft the reft,

Pignorations and Reprifals, which is a Power of

granting Letters of Mart and Reprifal.

Sec. Trenchard. This may be Law, in Cafe

where the King is depofed ; but what if the King
abdicates ?

Dr. Oldijh. If he did really abdicate, as did the

Emperor Charles the Fifth, or the Queen of Swe-

deny then he is no other than a private Perfon,

and cannot legally grant any Commiflion. But
whether a Privateer, acling by Commiflion grant-

ed him de faciei by King James, not knowing
that he had abdicated, whether fuch an Error will

excufe a Poena delibli ? For that a reputable Power
is equivalent to a real one in fuch a Cafe.

Sec. Trenchard. To clea/ this, Dodlor, we
muft examine the Circumftances of the Cafe, and

fee if they be fuch as may occafion and induce a

common Error, whereby many may be deceived,

as well as Privateers.

Dr. Oldijh. 'Tis notorious to us, and all the

World, that King James was once a lawful

King, and acknowledged by us, and all the

World, to be fo ; that when his Army deferted

him, he fled to his Ally in France, for Aid;

then he went into Ireland to recover his King-

doms, as his Declaration fets forth, there he

grants Commiffions; thofe who fought under

thofe Commiffions, and were taken, were not

ufed as Thieves and . Robbers, but as Prifoners

of War; whereby his Claim feem'd to be allow'd

by his very Enemies ; and thofe Perfons who act-

ed under him in Ireland, were treated as Ene-

mies, not Rogues, tho' they afted under no King

but King James, and by his Command ; that up-

on their Return to France, they repair'd to King

James, their King, and thought him as well im-

powered to grant Commiffions by Sea as Land,

and upon Receipt of Commiffions from him,

came out ammo hoflili, as Privateers, non animo

furandi, as Pirates: That a colourable Authori-

ty remaining in King James, will excufe thofe

who a£ted under him, from being Pirates, fince

the Abdication was never publifhed, nor fo much
as heard of in France ; and fince in Piracy,

which deferves ultimum fuppllcium, if proved,
all favourable Allowance ought to be made, and
a general Acknowledgment of a falfe Authority
in another Country (where the Commiffions were
taken) will free them from a felonious Intent in

taking them, and confequently from Piracy ; for

fo it is, that King James is owned and reputed
a King in France; and therefore in this Cafe 'tis

undoubted Law, Communis Error facit jus.

Lord Devon. What if Tourville fhould grant
fuch Commiffions to any Englijhman, were they
not Pirates who acted under him ?

Dr. Oldijh. No, even the Power of granting

fuch Commiffions being excepted in his Patent,

yet by common Intendment, as Admiral, he cart

grant fuch Commiffions; and as it is not to be
prefumed, that private Men fhould look into his

Patent, fo neither ought they to fuffer for not

having feen it; 'tis fumcient for them, that he is

reputed to have fuch Power.

Lord Devon. What if Monfieur Pompone, or

any other Minifter of State, fhould grant fuch

Commiffions ?

Dr. Oldijh. Why then it would not be good,
for by common Prefumption, a Secretary of

State would not grant fuch Commiffions, that

Power being proper only to the Admiral.

Sec. Trenchard, and Lord Faulkland, in great

Heat. I— Pray Doctor, let us deal more
clofely with you, for your Reafons are fuch as

mount to High Treafon. Pray what do you
think of the Abdication ?

Dr. Oldijh. That is an odious enfnaring Que-
'ftion ; however it may be, I think of the Abdi-

cation as you do; for fince 'tis voted, it binds

at leaft in England: But thofe Gentlemen were

in a Foreign Country, and knew nothing of it;

and tho' King James be not King here, yet the

Colour of Authority remaining, and common
Reputation of him as King there, excufes them,

as I faid before.

Sec. Trenchard. What fay you of the Pirates

under Anthony, King of Portugal?

Dr. Oldijh. As to the Cafe of the Frenchmen,

under Anthony, King of Portugal, the Book
fays, TratJati funt non quaji jujli hojles, fed quaji

Pirati qui fub Antonio militant ; and the Diffe-

rence of this Cafe appears in the Reafon of it

:

For' there the Spaniards never owned Anthony as

King; here it is quite otherwife, for King
James was really and truly a King, owned by
us, and all the World *.

Sir

* Dr. Tindall, in his Effay concerning the Laws of Nations, Page 25, 26, 27, 28, 29, and 30, fays, The Occafion of fending

for the Civilians, after fome of them that were confulted had given their Opinions in Writing, was r as the Lords told Sir

Thomas Pinfold, and Dr. Oldijh, (who had declared that they were not Pirates, without offering to £hew the lead Reafon why

they were of that Mind,) to hear what Reafon they had to offer for their Opinion.

Then Sir Thomas Pinfold faid, It was impoffible they fhould be Pirates, for a Pirate was hoftis humani generis, but they were

not Enemies to all Mankind, therefore they could not be Pirates. Upon which all fmiled, and one of the Lords afked him,

Whether there ever was any fuch Thing as a Pirate, if none could be Pirate but he that was actually in War with all Mankind \

To which he did not reply, but only repeated what he had faid before. Hoftis humani generis, is neither a Definition, or as

much as a Defcription of a Pirate, but a Rhetorical Invective to fhew the Odioufncfs of that Crime. As a Man, who, though

he receives Protection from a Government, and has Sworn to be true to it, yet acts againft it as much as he dares, may be faid

to be an Enemy to all Governments, becaufe he deftroyeth, as far as in him lieth, all Government, and all Order, by breaking

all thofe Ties and Bonds that unite People in a Civil Society under any Government : So a Man that breaks the common Rules

of Honefty and Juftice, which are Effential to the Well-being of Mankind, by robbing but one Nation, may juflly be termed

hoftis humani generis * and that Nation has the fame Right to punifh him, as if he had actually robbed all. Nations.

Doftor Oldijh faid, That the late King, being once a King, had by the Laws of Nations a Right to grant Commiffions ; and

that though he had loft his Kingdoms, he ftill retained a Right to the Privileges that belong to Sovereign Princes. It was afked

him by one of the Lords, Whether he could produce an Author of any Credit, that did affirm, that he that had no Kingdom,

or Right to any, could grant Comroiflions, or had a Right to any of thofe Privileges, that belong to Sovereign Princes? And
that
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Sir 'Thomas Pinfold being afked what he had to To the Right Honourable the Lords Spiritual and

fay, declared himfelf of the fame Opinion. Temporal, in Parliament ajjembled.

Dr. Newton, and Dr. Walker did not declare ^ w/(? ?eMon of ]q^ Gol& Thonia9
their Opinions, but defired Time to confider of

Jon John R
J

Darb Cq^ Richard
it. Dr. Newton faid It was agaiaft his Confcience ^^ Patrick Quidley, John Slaughter, and
to have a Hand in Blood.

Conftantine De Hartley, now Prifoners in the

Dr. Littleton faid, That King James now was Marfhalfea, lately tried and condemned as Pirates

as a private Perfon •, we had no War with him, an^ Traitors.

nor he with us •, or if he defigned to have any,

Mrarium non habet, he is not in a Capacity of Sheweth,

making War, he can neither fend nor receive ripHAT Whereas your Petitioners have been
Ambaffadors, and thofe who adhere to him, are

J_ ] ate i y tr jed and condemned as for Piracy
not Enemies, but Rogues, andconfequently thofe and Treafon, for afting under Commiffions from
Perfons are not Privateers, but Pirates. King James, and the King of France: Whereas,

Dr. Tindall was of the fame Opinion with Dr. as your Petitioners humble conceive, and are ad-

Littleton. vifed, they ought not, by the Laws of Nations,

Dr. Oldi/h hereupon was removed from his or the Laws of this Land, to have been con-

Place of King's Advocate, and Dr. Littleton fuc- demned as for either -, but to have been ufed as

ceeded him, who try'd the Perfons, and con- Enemies and Prifoners of War.

demned them. After their Condemnation, they And Whereas there is a Referve in the Sta-

prefented the following Petition to the Houfe of tute of 25 Edw. 3. of Treafon, That where

Peers, viz. any Cafes, in Times to come, mail happen before,

*

that no King would differ thofe Privileges to be paid to Chrijliana, when fhe ceafed to be Queen of S-wedeland; and that it was

the Judgment of all the Lawyers, that ever mentioned that Point, that fhe had no Right to them ; and he did hope, that

thofe that had Sworn to Their prefent Majefties, did not believe the late King had ftill a Right: And that that Point was already

determined, and would not be differed to be debated there. To which he anfivered, That King James was allowed very lately

the Rights of a King, and that thofe that afted by his Commiffion in Ireland, were treated as Enemies, and People that followed

his Fortune, might Rill fupoofe he had a Right, which was enough to excufe them from being guilty of Piracy.

One of the Lords then demanded of him, If any of Their Majefties Subjefts, by Virtue of a Commiffion from the late King,

fhouki by Force feize the Goods of their Fellow- Subjects by Land, Whether that would excufe them from being guilty at lealt

of Robbery? If it would not from Robbery, Why fhould it more excufe them from Piracy? To which he made no Reply. Then

the Lords ajked Sir Thomas Pinfold and him, Whether it were not Treafon in Their Majefties Subjects, . to accept a Commiffion

from the late King, to aft in a hoftile Manner againft their own Nation ? Which they both owned it was, (and Sir Thomas Pinfold

has fmce, as I am informed, given it under his Hand, that they are Traitors.) The Lordsfurther ajked them, If the feizing the

Ships, and Goods of their Majefties Subjefts, were Treafon, Why they would not allow it to be Piracy? Becaufe Piracy was

nothing elfe but feizing of Ships, and Goods, by no Commiffion ; or what was all one, by a void or null one; and faid, Thac
there could be no Commiffion to commit Treafon, but what muft be fo : To which they had nothing to reply. Only Dr. Oldi/h

pretended to quote a Precedent, which he faid came up to the prefent Cafe, about Antonio, King of Portugal, who, (as he

faid,) after he had loft his Kingdom, gave Commiffions to Privateers to feize upon all Spanijh Veffels, whom, as the Spaniards

met with, they hanged as Pirates; (fo far his Precedent is againft him :) But an Author, without naming him, was of Opinion,

as hefaid, That if Antonio had ever been a rightful King, that then the Spaniards ought not to have treated thofe, that afted

by his Commiffion, as Pirates. This was all that was faid by the Doftor, in Behalf of the late King's Privateers; upon which

I muft beg Leave to make a few Reflections. As to thofe Privileges which were allowed the late King in Ireland, they were

not allowed him upon the Account of any Right, nor was it an owning that he had any Right to that Kingdom, but barely

as he was in Poffeffion; for then he had Rempublicam, Curiam, Sec. and confequently a Right to be treated as an Enemy; and
not only he, but whoever had been in Poffeffion, would have had a Right to have been ufed after the fame Manner, and is no more
than what is praclifed in all Civil Wars, where there are juft Forces on either fide. Thefe Privileges being allowed him
when he was a publick Perfon, and in Poffeffion of a Kingdom, could be no juft Reafon to induce any to imagine that they

would be permitted him when he was reduced to a private Condition ; much lefs is it fuch a Prefumption as is fufficient to excufe

them, who afted by his Commiffion, from fuffering as Pirates. The very taking a Commiffion from him, after he was reduced

to a private Condition, to aft againft their own Nation, was a Demonftration that the Government was no longer in his, but
other Hands, who could not reafonably be prefumed would allow that he had ftill any Right, or that they that afted by his

Commiffion fhould be dealt with as if he ftill had a Right ; but that they fhould be ufed as if they afted by no Commiffion, or

what is all one, a null or invalid one. Their pretending to believe he has ftill a Right, is no more an Excufe in the Cafe of

Piracy, than of Treafon, which every Traitor may pretend to.

As to the Story of Antonio, the Doftor is (to fuppofe no worfe) abominably miftaken in the very Foundation; for they that

fuffered by the Spaniards as Pirates, were French, who had not their Commiffions from Antonio, but from their own King, as

Albcricus Genti/is, who mentions this Story, Lib. 1. cap. 4. faith, At ip/a Hijloria njincat eos nonfuiffe Piratas, per literas qnas

Regisfui ofendebant, cui Regi feriiicbant , non Antonio, etf maxime pro Antonio, quod illos non tangebat. And Conefaggius, who
is the Hiilorian he refers to, and who has given an excellent Account of that War, faith it was the Royal Navy of France
(which is very improbable did aft by any Authority but that of the French King's) fet out, as he Words it, Regis fub AufpiciU,

with which the Spanijh Fleet engaged, and had the good Fortune, after a long and bloody Fight, to rout it, and took above
five hundred Prifoners, of which almoft the fifth Part were Perfons of Quality, whom the Spanijh Admiral was refolved to facrifice

as Pirates, becaufe the French King, without declaring War, had fent them to the Affiftance of Antonio; Againft which Pro-
ceedings the Officers of the Spanijh Fleet murmured, and reprefented to their Admiral, that they were not Pirates, becaufe they

had the French King's Commiffion ; but That they chiefly infilled on, was the ill Confequence it would be to themfelves, who,
if they fell into the Hands of the French, muft expeft the fame Ufage. As to theFrench King's affifting^«/o«/o without declaring

War, they fuppofed, that before the Sea Fight, the two Crowns might be faid to be in a State of War, by reafon of frequent

Engagements they had in the Low-Countries. This is the Account Conefaggius gives of it, which, how little it is to the Pur-
pofe the Doftor quoted it for, is fo vifible, that there is no need of any Words to fhew it. But granting (as the Doftor fup-

pofeth) that Antonio never had any Right, or at leaft, the Spaniards would never allow he had any, yet it is evident from the
Hiftorian, that they allowed him, during Poffeffion, the fame Privileges as the late King had during the War in Ireland: And
if the Spaniards, by the Law of Nations, after Antonio was driven from his Kingdom, might treat thofe that afted by his Com-
miffion as Pirates, why may not the Englijh deal after the fame Manner with thofe that aft by the late King's Commiffion, fmce
they look on him to be in the fame Condition as the Spaniards did on Antonio, without a Kingdom, or Right to one? What
Difference can that make, that one had never a Right, and the other, though he had once a Right, has loft it?

Thefe two Civilians, I believe, are the only Perfons pretending to be Lawyers, that are of Opinion, That a King without a

Kingdom, Or Right to one, has, by the Law of Nations, a Right to grant Commiffions to Privateers, cfpecially if they are

Subjeft; (as they have acknowledged it) to that King, againft whom they, by their Commiffions, are to aft. Upon what
Actoiir.r can fuch a Perfon claim thefe Privileges? Or for what Reafon fhould Mankind pay them to him, more than to other

private Perfons? Are thefe Privileges like the Charms, or indelible Characters, the Papifts fay, are infeparable from the Perforu

cf their Priefts ? Which, whatever it be in Ecclefiafticals, is no fmall Bigotry and Phanaticifm in Civil Affairs. And it is the

height of Folly, Madnefs, and Superftiiion, to believe that the People, who have entrufled fomc one amongft them with Power
for no other End but for protesting them, can, upon no Account whatever, refumc. it.

any
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arty Juftice, which may be fuppofed Treafon',

but are not therein fpecified, that fuch Juftice

fliall tarry, without going to Judgment, 'till the

Caufe be fhewed and declared before the King
and his Parliament.

And Whereas your Petitioners, at their Trials,

did humbly infift, and often requeft the Judges
that tried them, that their Cafes might be fpe-

cially found by the Juries, and that they might
have Council affigned to argue them ; and parti-

cularly propofed the aforefaid Refervation, in the

faid Statute for Treafon, to their ferious Confi-

derations ; yet nothing of all this could be ob-

tained from your Petitioners Judges, or prevail

with them to fufpend the condemning your Peti-

tioners, fo much as for one Hour : Although no

fuch, or fuch like Cafes as any of your Petitio-

ners are, (confidered with all their Circumftances)

Or have ever, as your Petitioners are advifed,

been adjudged Treafon, as will fufEciently appear

to your Lordfhips,. (as your Petitioners believe)

if your Lordfhips will be pleafed to take into

your ferious Confiderations, your Petitioners

Cafe hereunto annexed, with the Reafons added

thereunto. Your Petitioners therefore humbly
appeal to your Lordfhips Juftice, in the Premif-

fes; befeeching your Lordfhips ferioufly to read

and confider your Petitioners faid Cafes, and
extend your Juftice and Goodnefs to your Peti-

tioners, for their Relief, as to your Lordfhips

great Wifdoms fhall feem meet, and to interceed

tor your Petitioners.

An'd your Petitioners Jhall ever pray, &c.

Our Cafes, with fome Reafons and Confidera-

tions, humbly offered to your Lordfhips now af-

fembled in Parliament, why we John Golding, &c.
lately condemned as Pirates and Traitors, ought
not, according to the Law of Nations, fo to have
been.

Our Cafe i3 this i We fay (as was alfo faid at

our Trial) That we are all Natives of Ireland,

and were in the actual Service of King James,

and all along a<fted under his Commiffions, from
the Time that the Prince of Orange invaded Eng-

land, to the Time of the Surrender of Limerick;

and the Articles made upon that Capitulation,

figned by Lieutenant General Gingle, which were

foon after publifhed by Authority : That we with

feveral Thoufands more, purfuant thereunto,

were conveyed, as Enemies, into France, with

Arms, Horfes, Brafs Guns, Mortar-pieces, and
Ammunition. That being thus conveyed into

France, were continued ftill to act and ferve

under King James's Commifhons, as our King;
and he all along, both whilft we were in Ire-

land, and after we were thus conveyed into

France, continued to Command or Commiffion

us, as his Subjects. And we the faid Richard Shi-

vers, &c. who are condemned as Pirates, fay, (as

we alfo faid at our Trial) That the Ship and

Goods, for the taking of which we were charged

as for Piracy, we took as Privateers, by Virtue

of a Commiffion and Inftruflions from King
James, figned and dated from his Court at St.

Germain 's in France; where he exercifes a Regal

Authority. And we the faid John Golding and

Thomas Jones fay, That we accepted the King
of France's Commiffion, and afted under it, (for

which we were condemned as Traitors) by the

Pemiiffion and Confent of King James. And
we all fay, (as we Hkewife faid at our Trials)

That we never owned or fubmitted to the Au-
thority of this Government in any refpect what^
foever, or ever received any Protection from it,

or from King William, but all along ferved as

Subjects to King James, and Enemies to King
William ; and were taken as in a&ual Hofbility,

acting under the aforefaid Commiffion and In-

ftruction. We alfo fay, that there are many
Thoufands in Flanders, England, Scotland, and
Ireland, who have all along, and ftill do act pro-
mifcuoufly under King James, and the King of
France's Commiffions; and in either Cafe, as often

as any ofthem have been taken Prifoners, they have
been treated as Enemies, and Prifoners of War.
And our Cafe being thus, we humbly conceive

that neither by the Law of Nations, or by the
Law of this Land, we ought to be treated other-

wife, than as Enemies, and Prifoners of War.
And Firjl, We humbly beg Leave to offer,

and fay, that King James was at the Time of
the Invafion of England, by the Prince of Orange,
Actually and Rightfully King of thefe Realms;
and that by the late Invafion of England, King
James, and the Prince of Orange, became actual

Enemies to each other; and that the Soldiers taken
in Arms by either Party, ought, and were look'd
on as Enemies, and Prifoners of War.

That as long as any War continue, the Prifo-

ners taken on either Side, are Prifoners of War.
That King James's withdrawing from Eng-

land, did not put an End to this War, between
him and the Prince of Orange ; and that the War
in Ireland, was a Continuation of that War.

That it is lawful for the Subjects of thefe

Kingdoms, to ftand by, and affifl their lawful
King, as long at leaft as they pleafe, in any-

War, or Defign, raifed againft him, or his Go-
vernment; and are not compellable to quit
their Service to fuch lawful King, fo long as he
will continue to act as King, and command
them as Subjects.

That in Cafe of any Invafion, and Difpoffef-

fion enfuing thereupon, the Subjects of thefe

Realms are not bound to abide within thefe

Realms, and fubmit and become Subjects to the
DifpofTefTor, at the Peril of Treafon ; but may
lawfully ftill attend their King's Fortune and
Service, if they chufe fo to do.

That the Poffeffion of thefe Kingdoms, ob-
tained through any Invafion, does not either

alter the Poffeffion of, or Right to the Subjects
Allegiance ; for that Allegiance is a natural Re-
lation, and follows the natural Perfon of the
King, and is not incident, or appurtenant to a
Place, like a Villein to a Manour; for this, be
pleafed to fee the great Cafe of the Union of
Scotland, in Moor's Reports, p. 790, folemnly
confidered, and adjudged in Parliament.

That any Difpoffeffor of any Lawful King of
thefe Realms, cannot legally pretend to the Al-
legiance of fuch Subjects of fuch lawful King,
as never were within his Power, or Subjection,

or ever recognized, or fubmitted to him, or had
any Protection from him, becaufe fuch can be
no Debtors to him, and Allegiance is a Debt,
and therefore fuch cannot ftand accountable to
any fuch Difpoffeffor, as for Treafon; till he is

fome way or other poffefs'd of their Allegiance.

That the Allegiance of any Subjects of this

Kingdom, cannot be transferred to the Difpof-
feffor of a lawful King, by the Act of others,

without fome Confent, or Act of their own.

That
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That a King may continue to wage War af-

ter he is diipoiTefled of his Kingdom, and be

reputed ft ill an Enemy by the Law of Nations,

and confequently all thole of his Subjects that

continue ftill with him, without transferring

their Allegiance to the PofTefTor, be reputed, and

treated as Enemies ; for it would be abfurd, to

fay, That the King may continue in War, where

the Subjects cannot.

That King James having no JErarium, or

Treafury, (in Cafe it be fo,) as has been alledged

againft the Validity of his Commiffion;, is no

more Senfe, than it would be to fay, That no

Prince by the Law of Nations, can continue

War, but at his own Charge.

That the War between King William and

King James continued on, after King James and

his Forces left Ireland, and that the Articles

upon the Surrender of Limerick, admit it fo to

do, if the permitting fo many Thoufand Men
with Arms, Horfes, Guns, and Ammunition, to

go into France to King James, to ferve as Sol-

diers, Commiffion'd by him, may be any Proof

of fuch Admiffion.

That the faid Articles being Sign'd by Lieute-

nant- General Gingle, Limerick, and other Places

having been furrender'd upon the Faith of thofe

Articles, all concern'd in them, ought by the

Law of Nations, to have the full Benefit of
them ; and that although they had never been

afterwards confirm'd.

That King James is ftill actually in WT
ar, and

in Confederacy with the King of France ; that

many Thoufand Englijh, Scotch, and Irijh, ftill

act under Commiffion from King James, in

Conjunction with the French Forces : That they

have hitherto been difcharg'd, and exchang'd by
the Confederates, (as*Prifoners of War,) though
taken fighting againft the Englijh that act under
King William's Commiffion •, and if fo, Why
are King James's Commiffions anull, and nothing

at Sea ?

That King James and the King of France

being Confederated together in War againft

England, it matters not in the Judgment of the

Law of Nations* under which of the Confede-

rate's Commiffion the Subjects of either acts ;

whether under King James, or t.he King of

France's ; but the Enemy without Diftinctlon, if

either Subject act under either Comrriiffion, ought
by the Law of Nations, to treat them as Ene-
mies, and Prifoners of War.

That where two Kings join in War againft

one another, after one of them has loft Part of

his Dominions, fas King James had, when the

King of France fent him Forces into Ireland,)

and foon after he became wholly difpofTeffed,

would it not be abfurd, for any one to fay upon
this 'Cafe, That it was abfurd by the Law of
Nations, for the one King to affift or join with

the other,'* after that he had loft Part of his

Dominions ? or if he does, that yet notwith-

ftanding the War. is wholly at an End as to

the Loofer, and he becomes a private Perfon,

though never fo many of his Subjects follow him
in Warlike Manner by Capitulation from the

Enemy, or that thefe Subjects are difabled by
the Law of Nations, to accept any Commiffion
from him, (or his Confederate King, by his

Confent,) or ferve him any more as their King

:

Or, if they do, that this will not excufe them
from being Pirates, and Traitors to the Dif-

poiTefibr.

Vol. VIII.

That the Law of Nations, to the Judge-
ment of which our Cafe only belongs, is the

Great and Imperial Law of Right and Equity
that judges of the Rights of Kings and Nati-

ons, with refpect to each other, and of the

Rights of War, and of the Rights of Peace;
and all Nations with refpect to this Law, ate

confidered as one great Corporation, and each

Kingdom, or Nation, but as a fingle Member,
or Part of this Corporation. And therefore this

Law, or any Rule of Right, or Notion of it,

cannot be altered, concluded or eftopp'd by any

Votes, Ordinances, or Statutes of any particular

Nation, or Kingdom.
That every Lawful EftablifhM King, in the

Notion of this Law, has a Right to hold his

Kingdom, during his Life ; and that in Cafe it

be any fuch King's Misfortune to be DifpoffefTed

through any War, or Invafion, That he has

Jus Belli pro Regni Recuperatione, and a Right to

the Affiftance of any other Prince, who fhall

think fit to join with him for the Recovery of his

Kingdom, as being as much his Legal Remedy,
as for any private Perfon for the DhTeizing his

Freehold by the particular Laws of any particu-

lar Kingdom.
That 'tis alfo a Notion, and Rule of this Law,

That no Lawful King can lofe the Name and

Title of King, unlefs, he Refign, or Abdicate

his Kingdom ; and that every Abdication, or

Refignationj ought to be the Voluntary and In-

tentional Act ot fuch King fo to do, wor elfe that

it is no Abdication, or Refignation. That
every fuch Abdication, or Refignation by this.

Law, muft appear otherwife to the Judges of

this Law, than only by a Vote* or Statute made
only by the Prince, and Perfons in PofTeffion of

the Kingdom of fuch fuppofed Abdicated King j

or otherwife thefe Judges cannot, by the- Law
of Nations, admit it to be in any Cafe, wherein

the Writ, or Iffues of the fame Cafe, turns upon
fuch Abdication : Efpecially, if fuch King
continued to act as a King, and to grant

Commiffions as fuch, C5V. For if once fuch a

Vote, or Statute, fhould be admitted as Evidence,

in our Law, (would thefe Judges fay,) no- Prince

once out of PofTeffion, however he came fo to

be, could retain any Right to his*-Kingdom, or

the very Name of a Prince, unlefs his Enemy
would pleafe to let him 5 for it would be no
more than for the Enemy to Vote that the

Prince has Refign'd, or Abdicated, and there

would be an End of the Prince, and his Right

;

as to be fure no prevailing Enemy would omit

to do, if fuch, or any fuch Vote, or Law made
among themfelves, would by the Law of Nati-

ons, utterly conclude, and unking the difpoffeft

Prince, and diflblve all Relation between him and

his Subjects, as confequently it mtift do ; and

that therefore, however the Party making fuch

Vote, and receiving Protection from the Prince

in PofTeffion, may be eftopp'd and bound by it

by their own Acts and Confents, yet in the Eye

of the Law of Nations, (which alter not,) he

continues in all the Circumftances and Rights of

a difpofTefs'fr Prince, until he fhall appear to

have Refign'd, or Abdicated, according to the

Law of Nations.

Lajlly, We moft humbly propofe, and appeal

to your Lordfhips Confiderations, whether the

Articles of Limerick, which were produced at

our Trial, and are ready to produce to your

Lordfhips, and the very reputed Power, (in Cale

X he
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he had no other,) King James has hitherto had,

and ufed* of granting Commiflions, and all that

have hitherto acted under his Gommifiion having

been ufed and treated as Soldiers and Seamen
acting under real and valid Commiflions, be not

fufficient to excufe us, (who have never been

within this Kingdom fince the Beginning of the

War, 'till we were brought Prifoners from the

Condemnation of Pirates:) And whether acting

under the King of France's Commiflion, being

in Amity and League with King James, and by
his Content, can be in us Treafon againft King

William, who never, in any Refpect, received his

Protection, but adhered all along to King James%

as to our King, and fought againft King William*

as King James's Enemy.

Thefe Confederations are humbly fubmitted
to your Lordfhips, being, as we Conceive,
of the greateft Confequence to all the Sub-
jects of England, as the Cafe may fome-
times happen.

However,
Executed.

fame of them* if not all, were

$m v&g&&8„

XLIX. RESOLUTIONS of the Houfe of Lords oh

feveral Books, &c, 1 7o i . and 1702. 13 W.f^iA.

The Vote or Refolution and Orders made by the

Lords Spiritual and Temporal in Parliament Af-

fembled, relating to William Fuller, and the

Books publijhed by him. *

Die Luna 19 Januarii, ijoii

Hereas by Order of the Houfe of Peers,

of the Twelfth Inftant, William Fuller

was Ordered Peremptorily to produce before

their Lordfhips this Day, Mr. Thomas Jones

;

and Mr. Fuller attending at the Door, was
call'd in, and afk'd feveral Queftions relating

thereunto ; but the faid Fuller not producing the

faid Thomas Jones, nor making any fatisfactory

Excufe to the Houfe for his not producing of

him : The Houfe came to the following Refo-

lution, viz.

It is Refolved by the Lords Spiritual and

Temporal in Parliament AfTembled, That in the

Books Publifhed by William Fuller, one intitled,

Original Letters of the late King's, and others* ta

his greateft Friends in England ; the other in-

titledj Twenty fix Depofitions of Perfons of Quality

and Worth; are contain'd divers Falfe, Malicious,

and Scandalous Matters, reflecting upon feveral

Members of both Houfes of Parliament; which

are of dangerous Confequence to the Govern-
ment.

And thereupon the following Orders were

made. '

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament AfTembled, That the Direc-

tions of this Houfe given to the Warden of the

Fleet, the Eighth Inftant, that he fhould not con-

'

fine William Fuller further than he ufed to be, be
fet afide and vacated ; and that William Fuller

fhall be, and he is hereby committed Prifoner to
the Prifon of the Fleet.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament AfTembled, That His Maje-
fty's Attorney General do forthwith profecute

William Fuller, according to Law, for
, Writjno-

and Publifhing the faid Falfe, Malicious, and
Scandalous Matters ; and that His Majefty's faid

Attorney General do alfo forthwith profecute
Mr. Peter Buck, and Mrs. ——— Baldwin, who
Printed and Publifhed William Fuller's laid

Books,
-f-

* Mattb. Johnfon,

Cler' Parliamentor'.

The Proceedings and Refolution of the Right Ho-
nourable the Lords Spiritual and Temporal in

Parliament Affembled, on Saturday the Ninth

of May, 1J02. Upon Part of the Preface to the

Book, intitled, The Hiftory of the lalt Parlia-

ment, began at Weftminfler the Tenth Day of
February, in the Twelfth Year of the Reign of
King William, Anno Domini 1700. §

Die Luna 4 Mail, 1 702.

COmplaint being made to the Houfe, of a

Pafiage in the Preface of a Printed Book,
intitled, The Hiftory of the loft Parliament, began

at Weftminfter the Tenth Day of February, in?

the Twelfth Tear of the Reign of King William,
Anno Domini 1700.

The PafTage was read to the Houfe, and is

as follows, viz.

* Die Luna 19 Januarii, 1701. It is Ordered by the Lords Spiritual and Temporal in Parliament Affembled, That the

Vote or Refolution and Orders made this Day, relating to William Fuller, and the Books Publifhed by him, fhall be forthwith

Printed and Publifhed. Matth. Johnfon, Cler' Parjiamentor'.

f June 23. William Fuller, that branded and infamous Impoftor, being by an Order of the Houfe of Lords, of the 19th

of January, profecuted for Publifhing two falfe and fcandalous Libels, the one intitled, Original Letters of the late King Jamej,
and others, to his greateft Friends in- England ; the other called, Twentyfix Depofitions of Perfons of Quality and Worth, reflect-

ing upon feveral Members of both Houfes «f Parliament, (particularly the Earl of Nottingham) and being fully convicted

thereof, was brought to the Queens Bench Ba*j where Sentence was pronoune'd upon him, That he fhould appear in all the

Courts of Weftminfer, with a Paper, denoting his Offence ; That he fhould ftand Three Times in the Pillory, and afterwards

be fent to the Houfe of Correction in London, there to be whipped, and continued to hard Labour, 'till the 24th of October

next, and that he fhould remain in Cuftody, 'till he paid a Fine of rooo Marks. Purfuant to this Sentence, Fuller flood

Three Times in the Pillory, and was moft unmercifully handled by the Mob at Charing-Crofs and Temple-Bar, but was morer

favourably ufed before the Royal-Exchange. Annals of Queen Anne, Vol. I. Pag. 53.

§ Die Sabbati 9 Mali, 1702. It is Ordered by the Lords Spiritual and Temporal in Parliament AfTembled, That the Pro-

ceedings of the Houfe, in Relation to this Matter, be Printed and Publifhed. Matth. Johnfon, Cler' Parliamentor'.

And
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And -perhaps there •was a third Thing in Prcfpecl

of deeper Reach than all thefe; which was, That

Jfjould it have pleafed God, for our Sins, to have

fnatch'd from us the King on the fudden, by Chance

of War, or other fatal Accident, during the Tu-

mult of Arms Abroad, and the Civil Diforders they

had rais'd among us at Home, and a numerous,

corrupt, licentious Party throughout the Nation,

from which the Houfe of Commons was fometimes

not free, they might entertain Hopes from the Ad-

vantage of being at the Helm, and the Affftance of

their Rabble, to have put in Practice their own
Schemes, and have given us a new Model of Go-

vernment of their own Projeclion, and fo to have

procured to themfelves a lajling Impunity, and to

have mounted their own Beaft, the Rabble, and

driven the fiber Part of the Nation like Cattle be-

fore 'cm.

That this is no groundlefs Conjeclure, will readily

appear to any confidering Perfons, from the Treatment

Her Royal Highnefs the Princefs of Denmark, the

Heirefs Apparent to the Crown, met with all along

from them and all their Party. They were not con-

tented to JJjew her a conftant Neglecl and Slight them-.

felves, but their whole Party were inftrutled to treat

her not only with Difrefpecl, but Spight ; they were

bufy to traduce her with falfe and fcandalous Afper-

fions , andfo far they carried the Affront, as to make
Her at one Time almoft the common Subjecl of the

Tittle-Tattle of almoft every Coffee-Houfe and Draw-
ing-Room, which they promoted with as much Zeal,

Application, and Venom, as if a Bill of Exclufion

had then been on the Anvil, and thefe were the Intro-

ductory Ceremonies.

It was thereupon Ordered by the Lords Spiri-

tual and Temporal in Parliament Affembled,
That Francis Coggan Robert Gibfon, and Thomas
Hodgfon, for whom the faid Book is mention'd to

be printed, mail; and they are hereby required

to attend this Houfe, on Saturday next at Eleten
of the Clock.

Die Mercurii 6 Maii, 1702.

The Houfe being inform'd, That Doctor
Drake own'd himfelf to be the Author of a Book,
intitled, The Hiftory of the lafl Parliament, for

printing whereof fome Bookfellers are Ordered to

attend on Saturday next •, and that he defired he
might be appointed to attend at the fame Time :

Thereupon it is Ordered by the Lords Spiritual

and Temporal in Parliament Affembled, That
Doctor Drake do attend this Houfe, on Saturday
next at Eleven of the Clock.

Die Sabbati 9 Maii, 1702.

After reading the Order made the Sixth In-
ftant, at the Defire of Do&or Drake for his At-
tendance this Day, the Houfe took into their

Confuleration the abovementioned Paragraph.
After the Reading whereof, Doctor Drake was
called in, and the Order of the Sixth Inftant
read to him.

The Lord Keeper afk'd him what he had to
fay concerning the faid Book, and the Book and
the faid Paragraph being fhew'd him, he owned
he writ the Book, and that Paragraph in particu-
lar; and he thought he had juft Reafon to write
it, he having heard her Highnefs talk'd of difre-

fpectfully in almoft every Coffee-Houfe.
Then he. withdrew.
And after fome Debate, was call'd in again;

and the Lord Keeper told him, The HoUle was

not fatisfied with what he had faid, but thought he
trifled, and required him to acquaint the Houfe
with the Grounds of his writing that Paragraph.
He anfwer'd, He found it mentioned in divers

anonymous Pamphlets publifh'd at that Time,
and hoped it was no Hurt to anfwer thofe Pam-
phlets, and defired Time to recollect what thofe
Pamphlets were ; and .then withdrew.

After fome Time he was call'd in again, and
afked the following Queftions, viz.

,

If he could charge any Perfon or Perfons in the

Kingdom, with the Matters afferted by him in

that Paragraph ?

To which he Anfwer'd, That he did not
know any fuch Perfon.

. Then he was afk'd, Whether he had heard
'

any other Perfons fay, That they could charge
any Perfon whatfoever, with the Matters cori-

tain'd in that Paragraph ?

,
He faid, He did not know of any fuch Per-

fon.

Being farther afk'd, If he had any other

Grounds befides the Pamphlets, and what thofe

Pamphlets were ?

He faid, He had no other Grounds befides the

Pamphlets ; and named the feveral Pamphlets
following, as the Ground of writing that Para-

graph, viz. ,

The Two Legion Letters ; The Black Lift

;

The Jura Populi Anglicani ; and Tcland's Reafons
for inviting over the Princefs of Hanover.

And being afk'd, If in any one of thefe Pam-
phlets there was any thing faid about fetting afide

the prefent Queen ?

He anfwer'd, He did not remember there was.

Then, he being withdrawn, the faid Paiagraph

was taken into Confideration, and it was propofed

to pafs a Cenfure thereupon.

And after Debate,

This Queftion was put, That a Cenfure fhall

be now put upon the faid Paragraph.

It was Refolved in the Affirmative.

Then this Queftion was put, That in the Pre-

face of the Book, intitled, The Hiftory of the lafl

Parliament, began at Weftminfter the Tenth Day of
February, in the Twelfth Tear of the Reign of
King William, Anno Domini 1 700, there are feve-

ral ExprefTions, which are Groundlefs, Falfe, and
Scandalous, tending to create Jealoufies in Her
Majefty of Her People, and to caufe great Mif-

underftandings, Fears, and Difputes amongft the

Queen's Subjects, and to difturb the Peace and

Quiet of the Kingdom.
It was Refolved in the Affirmative.

It is Refolved and Declared by the Lords Spi-

ritual and Temporal in Parliament Affembled,

That in the Preface of a Book, intitled, The

Hiftory of the lafl Parliament, began at Weftmin-

fter the Tenth Day of February, in the Twelfth

Year of the Reign of King William, Anno Domini

1 700. (written by Doftor Drake, as he own'd at

the Bar) there are feveral ExprefTions, which are

Groundlefs, Falfe, and Scandalous, tending to

create Jealoufies in Her Majefty of Her People,

and to caufe great Mitunderftanding?, Fears,

and Difputes amongft the Queen's Subjects, and

to difturb the Peace and Quiet of the Kingdom.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament Affembled, That HcrMa-
jefty's Attorney General do forthwith effectually

profecute the faid Doctor Drake, for having writ

the faid Paragraph.
The



o 49. Refolutions of the Houfe of Lords ,

The Proceedings and Refolution of the Right Ho-
nourable the Lords Spiritual and Temporal in

Parliament Affembled, on Tuefday the Twelfth

of May, 1702. Upon the Paragraphs contained in

Pag. 89 and 90, of the Book, intitled, Tom
Double Return'd out of the Country: Or,

The True Picture of a Modern Whig, fet forth

in a Second Dialogue between Mr. Whiglove

and Mr. Double, at the Rummer Tavern in

Queen-ftreet.
*

Die Martis 12 Maii, 1702.

TH E Order being Read for the Matter and

Wardens of the Stationers Company, and

John Nutt, to attend, to give an Account of

what they have done in Order to find out the

Author and Printers of the Book, intitled, Tom
Double return'd oiit of the Country : Or, The True

Piclure of a Modern Whig, fet forth in a Second

Dialogue between Mr. Whiglove and Mr. Double,

at the Rummer Tavern in Queen-ftreet. They
were call'd in* arid Mr. Nutt faid, That Mr.
Barber, the Printer, gave him the Book to Pub-

lifh, and they withdrew.

Then the Houfe went into Confederation of

the Paragraphs in the 89th and 90th Pages of the

faid Book, which were read, as followeth, viz.

Whiglove. / find we have mifcarried in one

great Defign, the Train would not take, we were

very hot upon it jafl before the Parliament met, all

the Whig Coffee- Houfes rung how neceffary 'twas to

break into the Acls of Settlement, and to exclude—
Double. Mum, Whiglove, talk no more upon

that Subjecl, I befeech you, frefh Orders are ijfued

cut, and fince we are not Jtrong enough to make it

go, and that on the contrary it has alarm'd and
provok'd all forts of Men, we are now diretied to

fay, That never any fuch Thing was intended by

cur Party, tho\ God knows, it was the whole Dif-

courfe of' all our Clubs. Under the Rofe, this was
one of thofe Embrio's that proved Abortive upon the

^oth of December lajl ; but tho' it be not feafonable

to ftir in it now, never fear our abandoning a
wicked Defign, we never quite lay afiie any Mif-

chief; however, Jince it has already open'd the Eyes

of a great many, and weaken'd our Intereft among

feveral of our own Side, whom {with Grief of
Mind I fpeak it) we cannot work up to be guilty of

fo much Injuftice, let us take all Occafions of declaring,

That we will not violate thefe Ails upon any Account

whatfoever ; which we may the more fafely do, becaufe

you know 'tis our Principle, not to think that we are

bound by any Proteftations we make, either in Private

or in Publick ; and 'tis one of the great Advantages

we have over the reft of our Fellow Subjecls, that we
can Fetter the Confciences of others, while our own
are at perfeci Liberty.

Then it was propofed to pafs the fame Cenfure

on thefe Paffages, as was paffed on Part of the

Preface of Dr. Drake's Book.
After Debate, the Queftion was put,

Whether the Houfe fhall be now Adjourn'd ?

It was refolv'd in the Negative.

Then this Queftion was propofed,

That in the Paragraphs which have been read,

contain'd in the 89th and 90th Pages of the

Book, intitled, Tom Double return'd out of the

i°A.

Country, &c. there are feveral Expreflions which
are Groundlefs, Falfe, and Scandalous, tending
to create Jealoufies in Pier Majefty of Her People,
and to caufe great Mifunderftandings, Fears, and
Difputes amongft the Queen's Subjects, and to
difturb the Peace and Quiet of the Kingdom.
Then this Queftion was put,

Whether the Words, Groundlefs, Falfe and Scan-
dalous, fhall be left out of the Queftion ?

It was refolved in the Negative.

Then the main Queftion was put,

That in the Paragraphs which have been read,

contain'd in the 89th and 90th Pages of the

Book, intitled, Tom Double return'd out of the

Country, &c. there are feveral Expreflions which
are Groundlefs, Falfe and Scandalous, tending to

create Jealoufies in Her Majefty of Her People,

and to caufe great Mifunderftandings, Fears and
Difputes amongft the Queen's Subjects, and to di-

fturb the Peace and Quiet of the Kingdom.
It was Refolved in the Affirmative.

It is Refolved and Declared by the Lords Spi-

ritual and Temporal in Parliament Affembled,
That in the Paragraphs which have been read,

contained in the 89th and 90th Pages of the

Book, intitled, Tom Double Return'd out of the

Country : Or, The True Piclure of a Modern
Whig, fet forth in a Second Dialogue between

Mr. Whiglove and Mr. Double, at the Rummer
Tavern in Queen-ftreet, there are feveral Expref-

fions which are Groundlefs, Falfe, and Scanda-
lous, tending to create Jealoufies in Her Majefty

of Her People, and to caufe great Mifunderftand-

ings, Fears, and Difputes amongft the Queen's
Subjects, and to difturb the Peace and Quiet of
the Kingdom.

The Refolution and Proceedings of the Right Honour-

able the Lords Spiritual and Temporal in Parlia-

ment Affembled, on Saturday the Sixteenth of May,
1702. Upon a Pamphlet, intitled, Animadver-
fions upon the Two laft Thirtieth of January
Sermons ; One Preached to the Honourable
Houfe of Commons : The other to the Lower
Houfe of Convocation : In a Letter. As alfo

upon a Book, intitled, A Sermon Preach'd on
January the Thirtieth, 170-, in King Henry

the Seventh's Chapel, before the Reverend
Clergy of the Lower Houfe of Convocation.

By W. Binckes, D. D. a Proctor for the Diocefe

of Litchfield and Coventry, -f

Die Sabbati, 16 Maii, 1702.

COmplaint being made to the Hcufe, of a

.
Pamphlet, intitled, Animadverfions upon the

Two laft 0,0th of January Sermons ; One Preach'd

to the Honourable Houfe of Commons : The other to

the Lower Houfe of Convocation : In a Letter.

After Reading and Confidering feveral Para-

graphs and Places therein, and Debate thereupon j

It is Refolved and Declared by the Lords Spiri-

tual and Temporal in Parliament Affembled,

That the Book or Pamphlet, intitled, Animad-

verfions upon the Two laft 30.'^ of January Sermons;

One Preach'd to the Honourable Hufe of Commons :

The other to the Lower Houfe of Convocation : In a

Letter, is a Malicious, Villainous Libel, contain-

* It is Ordered by the Lords Spiritual and Temporal in Parliament Affembled, That the Proceedings and Refolution of

this Houfe, in Relation to this Matter, be forthwith Printed and Publifhed. Maith. John/on. CJer' Parliamentor'.

f It is Ordered by the Lords Spiritual and Temporal in Parliament Affembled, That the Refolution and Proceedings

abovementioned, fhall be forthwith Printed and Publifhed. Maith. Johnfon, Cler' Parliamentor',

mg
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ing .very many Refie&ions on King Charles the

Firir, of ever Bleffed Memory, and tending to

the Subverfion of the Monarchy.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament Affembled, That the Pam-
phlet, intituled, Animadverfwns on the Two loft

goth of January Sermons: One preached before the

Honourable Houfi of Commons: The other to the

Lower Houfe of Convocation : In a Letter•, mall be

burnt by the Hands of the Common Hangman,

in the Old Palace-Yard, Weftminjler, on Friday

the 2 2d Day of this Inftant May, between the

Hours of One and Two of the Clock in the Af-

ternoon of the faid Day.

To the Sheriffs of London and

Middlefex, and every of

them.

Die Sabbati, 16 Mail, i;o2. *

THen the Houfe took into Confideration a

Book, intituled, A Sermon preached on

January the 30th, 1701, in King Henry the

Seventh's Chapel, before the Reverend Clergy of the

Lower Houfe of Convocation. By W. Binckes, D. D.

a Proclor for the Diocefe of Litchfield and Coven-

try, -f And fome Parts, or Paragraphs, out

of the ninth, tenth, and fifteenth Pages of the'

faid Book being read, as followeth, viz.

And firft, As to the near Refemblance between

the Parties concerned, as well the Aclors as the

Sufferers, comparing thofe in the Text, with thofe

of the Day.

And here, one would imagine, the latter were

refolved, to take St. Paul's Expreffion, in the- moft

literal Senfe the Words will bear, And crucifie to

themfelves the Lord afrefh, and in the nearejl

Likenefs that could be, put him to an Open Shame.

If, with RefpetJ to the Dignity of the Perfon, to

have been born King of the Jews, was what

ought to have fkreened our Saviour from Violence,

here is alfo one, not only born to a Crown, but

ablually poffeffed of it. He was not only called

King by feme, and at the fame time, derided by

ethers for being fo called, but he was acknowledged

by all, to be a King; he was not jufi dreffed up

for an Hour or two in Purple Robes, and falu-

ted with a Hail King! but the ufual Ornaments

of Majefly, were his cufiomary Apparel : His Subjecls

owned him to be their King, and yet they brought

him before a Tribunal-, they judged him; they

condemned him; and that they might not be wanting

in any thing to fet him at naught, they fpit

upon him, and treated him with the utmofl Contempt.

Our Saviour's declaring that his Kingdom was

not of this World,* might look like a fort of
Renunciation of his Temporal Sovereignty, for the

prefent defiring only to reign in the Llearts of Men

;

but here was nothing of this in the Cafe before us

;

here was an indifputable, unrenounced Right of
Sovereignty, both by the Laws of God and Man;
he was the reigning Prince, and the Lord's Anointed;

and yet, in defpight of all Law, both Human and
Divine, he was by direcl Force of Arms, and the

moft daring Methods of a flagrant Rebellion and
Violence, deprived at once, of his Imperial Crown
and Life.

on feverat Books1 &c.

The Fail of this Day, was Juch a vying with
the firft Arch-Rebel^ the Apoftate Angel, Lucifer.
It was fuch a going beyond the Old Serpent in his

.own way of lnfolence and Pride, that it is- no won-
der if he then began to raife his Head, and fet
up for Dominion in this World, when thus warmed
and enlivened by a fiery Zeal in fome, and Ra%e
in others,,- to the Degree of Drunkennefs, thirftiag

after, and fatiating themfelves in Royal Blood ; and
in which refpetl only, heated to the Degree of Frenzy
and Madnefs, the Plea in my Text may feem to have
fome hold of them, Father forgive them, for they
know not what they do*

«

After Debate thereupon, it being propofed to

Cenfure thefe Paragraphs, the Houfe came to the

following. Refolution

:

It is Refolved and Declared by the Lords
Spiritual and Temporal in Parliament Affem-
bled, That in the Book, intituled, A Sermon

preached on January the 30th, iyo\, in King
Henry the Seventh's Chapel, before the Reverend

Clergy of the Lower Houfe of Convocation', by

W. Binckes, D. D. a Proclor for the Diocefe of
Litchfield and Coventry •„ there are feveral Ex-
preffions that give juit Scandal and Offence to

all Chriftian People.

Then it being propofed to Burn this Sermon,
this Que.ftion v/as put, Whether this Sermon fhall

be Burnt?

It was Refolved in the Negative.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament Affembled, That the Refo-
lution above recited mall be communicated to

the Lord Bifhop of Litchfield and Coventry.

The Refolution and Proceedings of the Right Ho-
nourable the Lords Spiritual and Temporal in

Parliament Affembled, on Saturday the 16th of
May, 1702, upon Two Paffages in the pam-
phlet, intituled, I. Reafons for Addreffing
His Majefly to invite into England their High-
neffes, the Eleclrefs Dowager and the Eletloral

Prince of Hanover. And likewife, II. Reafons
for Attainting and Abjuring the pretended
Prince of Wales, and all others pretending any
Claim, Right, or Title from the late King
James and Queen Mary. With Arguments
for making a vigorous War againft France. §

Die Sabbati, 16 Maii, 1702.

COmplaint being made to the Houfe, of Two
Paffages in the Pamphlet, intituled, I. Rea-

fons for Addreffing His Majefly to incite into Eng-
land their Highn'effes, the Eleclrefs Dowager and
the Elecloral Prince of Hanover. And likewife,

II. Reafons for Attainting and Abjuring the pre-

tended Prince of Wales, and all others pretending

any Claim, Right, or Title from the late King James
and Queen Mary. With Arguments for making a
vigorous V/ar againft France. The Paffages were
lead to the Houfe, and are as followeth, viz.

It appears from Hiftory, that all free People have

fet afide the Children of Tyrants for Reafons of

eternal and univerfal Force, as inheriting the Prin-

ciples and Deftgns of their Parents, bearing an Af-

* It is Ordered by the Lords Spiritual and Temporal in Parliament AfTembled, That the Refolution and Proceedings above-
mentioned, fhall be forthwith Printed and Publifhed. Matlb. John/on, Cleric' Parliamentor'.
\ t Afterwards made Dean of Litchfield.

S It is Ordered by the Lords Spiritual and Temporal in Parliament AfTembled, That the Refolution and Proceeding above-
mentioned fhall be forthwith Printed and Publifhed, Ma'.ih. Jobn/cn, Cleric' Parliamentor'.

Vol. VIII. y fetlion
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f*&inn //> /Zio.V HvifiwAt n:iA fMHtttr /* P/"!}/>Mf/> fit T'hiinre hf hliv/j /iti/i rlnvriil/ty Tlaraniiite hut f M?feftion to their Friends, and owing a Revenge to

their Enemies, as more likely to grafp at a greater

Power than even their Parents, the better to fecure

them/elves from- their Difgrace, and being under ex-

traordinary Obligations to tbofe foreign Potentates

who protested or reftcred them.

XXXI. In fine, whether the Abjuration he pe-

nal or voluntary*, (for I cannot doubt of one or the

ether) I hope Care will be taken that it be tendered,

as I faid before,' to all manner of Perfons, not ex-

cepting the King's Majefty, or her Royal Highnefs

the Princefs of Denmark. For all the Securities

we give to them* they owe this Security to us. Not

that I doubt either of them, from which 1 am the

fartheft of any Man in the World: But they both of

them very well know what Stories and Surmifes our

Enemies have been atlively fpreading to amufe and

intimidate the People, they have whijpered- horrible

things of blind and clancular Bargains, but C' At-
SAR's Wife ought to be unfufpeiled as well as in-

nocent.

It is Refolded and Declared, by the Lords
Spiritual and Temporal in Parliament AiTem bled,

Thatjthere are in the Pamphlet, intituled, I. Rea-
fans for Addrejfing His Majefty to invite into Eng-
land their Highneffes, the Eletlrefs Dowager, and
the Electoral Prince of Hanover. And likewife,

II. Reafons of Attainting and Abjuring the pre-
tended Prince of Wales, and all others pretending

any Claimt Right, or Title from the late King

James and §)ueen Mary. With Arguments for
making a vigorous War againft France ; Aflertions

and Insinuations fcandalous and dangerous, tend-

ing to alienate the Affections of the Subjects of
this Kingdom from Her Majefty, and to difturb

the Peace and Quiet of the Kingdom.

L. The Evidence given at the Bar of the Houfe of Commons,

upon the Complaint of Sir John Pakington, againft

William Lord Bijhop of Worcefter, andMr. Lloyd,
his Son. Together with the Proceedings ofthe Houfe of Com-

mons thereupon. 1702. 2 A. *

Lun<s 2 die Novembris, 1702.

A Complaint being made to the Houfe by

Sir John Pakington, againft the Lord

Bifhop. of Worcefter, and Mr. Lloyd his Son,

relating to the Rights and Privileges of the

Houfe of Commons

;

Refolved,

That a Day be appointed to take into Confide-

ration the faid Complaint.

Ordered, That the fame be taken into Consi-

deration upon Wednefday the Eighteenth Day of

November Inftant.

Mercurii 18 die Novembris, 1702;

The Houfe (according to the Order of the

Day) proceeded to take into Confederation the

Complaint made by Sir John Pakington, the Se-

cond Inftant, againft the Lord Bifhop of Wor-

cefter, and Mr. Lloyd his Son, relating to the

Rights and Privileges of the Houfe of Commons.

And Sir John Pakington in his Place acquainted

the Houfe, That he had reduced the Matter of

the faid Complaint into feveral Heads, which he

read in his Place, and are as follows. -

\.rr\HATfocn after the laft Parliament rofe,

the Bifhop of Worcefter took upon him to

fend to me to dejift from ftanding to be elected Knight

for that County, and to threaten me, That if T
would not dejift, he Jhould think himfelf obliged to

fpeak againft me to his Clergy.

II. He fent fome Letters himfelf, and his Secre-

tary fent others, to' feveral of his Clergy, with Di-
rections to make what Intereft they could againft me
in their feveral Parijhes, and where they could not

prevail with fuch who voted fingly for me in the laft

Election, to give a Vote for one or both the other

Candidates, they Jhould defire them to flay at home;
and in order to this, his Lordfhip fent them Copies

of the Poll of their refpetlive Parijhes.

III. He afperfed me to his Clergy, branding me
and my Anceftors with feveral Vices; and at his

Confirmation and Vifitations follicited his Clergy to

vote againft me, reprefenting me as very unfit to ferve

in Parliament, and threatning them with his Dif-

pleafure, if they did not vote againft me.

IV". He afperfed me and my Anceftors to feveral

of the Laity, who were his Tenants, and threat-

ned them, That if they would not vote againft me,

they Jhould never renew any Eftate under him, and
that he would fet fuch Marks upon them, that his

Succeffors fhould not fuffer them nor their Children

to renew any more.

V. Mr. Lloyd, the Bifloop's Son, afperfed me,

and gave fcandalous Characters of me to feveral

Freeholders, whom he follicited to vote againft mey

and told them, I voted for bringing in a French

Government.

VI. The Bifhop''s Secretary afperfed me to feveral

Freeholders in the like Manner, reprefenting me as

unfit to fit in the Houfe, threatning them with the

Bijhop''s Difpleafure; and faid, They might as well

vote for the Prince of Wales as for me.

* Mercurii zc Die Novembris, 1 702. Ordered, That the Evidence given at the Bar of this Houfe, upon the Charge of Sir

fobn Pakington, againft William Lord Bifhop ^Worcejler, «id Mr. Lhyd hii Son, be panted; together with the Proceedings of
•> - tt r 1 Paul Yn/irelL Lr Unm Com .

this Houfe thereupon.
Paul Joclreil, CT Dom' Com'.

After



702. agatvji William Lord Bijhop of Worcefter, &c.

After which, the WitnefTes to the refpective

Heads were feverally called in and examined at

the Bar thereunto, viz.

Mr. William Norton being examined, faith

That he had a Letter from the Lord Bifhop of

Worcefter's Secretary, Mr. Evans, that the Bifhop

would fpeak with him ; that he went according-

ly that Night to wait upon his Lordfhip; and

upon his attending his Lordfhip, his Lordfhip

told him, That he took it unkindly that he made

Intereft for Sir John Pakington ; That his Lord-

fhip had fent his Bailiff to engage Votes for Mr.

Bromley and Mr Walfh, and he was forry that

this Examinant fhould be for his Enemy Sir John

Pakington; and that his Lordfhip would fend to

Sir John Pakington, to defift from Handing for

Knight of the Shire; and if he would not defift,

his Lordfhip was to vifit his Clergy, and he

would fet Sir John Pakington out in his Colours:

The faid Examinant being afked, what Reafons

his Lordfhip gave, why Sir John Pakington was

his Enemy, faid, He did not give him any Rea-

fons, but that his Lordfhip believed he would do

any thing in his Power to ruin him.

Mr. Charles Stephens, Rector of Hampton Lo-

vet, being examined, faith, That on the 30th of

June laft, he received a Letter from the Lord

Bifhop of Worcefter, under his own Hand, to at-

tend him at Worcejier before his Lordfhip went

his Vifitation ; this Examinant attended his Lord-

fhip accordingly, who defired this Examinant to

deliver a Meffage to Sir John Pakington, to defift

from (landing for one of the Knights of the Shire

;

this was in the Prefence of the Chancellor; He
faid, that Sir John fhould name any body whom
he pleafed, and that his Lordfhip fhould take it

very ill if any of the Clergy Voted for Sir John

Pakington; and if any of his Tenants did, they

fhould not renew their Leafes in his Time, and

he would leave fuch Intimation to his Succeflbrs

as fhould make them of his Mind; and that if

Sir John would not defift, he fhould be obliged

to fpeak againft him at the Vifitation. This

Examinant being afked what Reafons the Bifhop

gave for his being againft Sir John Pakington, he

faid his Lordfhip urged againft him the Pamphlet

written in Defence of the Bill againft the Tranfla-

tion of Bifhops : Being afked if he knew of any

that had difperfed any of thofe Pamphlets ; he

faid, that the Bifhop faid, That Sir John Pa-

kington*% Servants had difperfed them; but this

Examinant faith, that he had none given him,

but half a Dozen which were directed to him,

he knows not by whom, but believes they came
no further than from Worcejier, being brought by

one Davies a Carrier, of Wich, as he thinks; be-

ing afked feveral Queftions about divers Pam-
phlets, if he had feen them, he faid, he had
bought one at Worcefter, being a Vindication

of the Bill againft the Tranflation of Bifhops,

and that he had feen another, being a pretended

Anfwer, which was fent him in a blank Cafe from
London, he knows not from whom, and that he
never difperfed any, being always cautious in fuch

Matters : Being afked, if that Cover was Frank'd
with Sir John Pakington'% Name, he faid, it was
not. This Examinanat faith, That after Dinner,
at the Vifitation at Bromfgrove, the Lord Bifhop
faid, every body might expect Juftice from him,
but not Favour, if they Voted for Sir John
Pakington. Being afked, Whether the Bifhop
charged him upon his Canonical Obedience, he

faid No, but that his Lordfhip told Mr. Bolks of
Hagky, who faid he could not Vote as the Bi-
fhop defired him, being obliged by his Patron to
Vote for Sir John Pakington; the Bifhop replied,

Arid are you not obliged to me ? Have you not
lately fworn Canonical Obedience ? I am fiu;e you
have. This Examinant being afked, if he had
any Living, he laid that Sir John Pakington had
prefented him to Hampton Lovet. He faid fur-

ther, That his Lordfhip charged feveral Immo-
ralities upon Sir John Pakington, and being afked
the Particulars, faid, he charged him with
Drunken nefs, Swearing, and Whoredom. That
his Lordfhip infifted at his Vifitation very much
upon the Pamphlets, particularly that PafTao-e
about cutting down Wood; and his Lordfhip
faid, that he could give a very good Account of
that ; and that there were divers PafTages in the

Pamphlets, reflecting upon feveral Bifhops. That
after Dinner, at the Vifitation at Bromfgrove a-

forefaid, his Lordfhip's Secretary, Mr. Evans,
flood at the Door to endeavour to keep every
body in the Room until his Lordfhip had parti-

cularly fpoken to them, and was not willing to

let any one go out but this Examinant.
Mr. John Cheatle being examined, faith, That

he was at the Vifitation at Bromfgrove, in July
laft ; that he met Mr. Evans, the Lord .Bifhop's

Secretary, on the Stairs-head, who preffed him
very much to go in to his Lordfhip, which this

Examinant was unwilling to do; and being de-
firous to know the Bufinefs the Lord Bifhop
would fpeak to him of, Mr. Evans told him, my
Lord expected he fhould Vote for Mr. Bromley

and Mr. Waljh. This Examinant told him, that

he was engaged, for he had promifed Sir John
Pakington: That the Secretary told him in great

Anger, That then he muft not expect to come
within his Lordfhip's Door any more. He fays,

That he is a Receiver of fome of the Bifhop's

Rents, and that he voted only for Sir John Pa-
kington.

Being afk'd a Queftion which related to the faid

Election ; but that being a Difcourfe that the Lord
Bifhop had with him alone, the Examinant faid

he was Receiver of the Bifhop's Rents, and that

he defired the Judgment of the Houfe, whether
it was fit for him to relate that, and then with-
drew. And the Houfe did not think fit to exa-
mine him to that Point, but called him in to other
Matters.

Mr. Thomas Wellens, Curate of Alfrick and
Lul/ley, being called in and examined about a
Letter fent to him by Mr. Evans, the Bifhop's

Secretary, Mr. Wellens, and the aforefaid Mr.
Cheatle, proved it to be Mr. Francis Evans, the

Bifhop's Secretary's Hand. The Letter was
read, and is as followeth.

Alfrick. Lulfley.

John Field P Edmund Kinnerd P
Reynold Barbor P
William Woodcock P
Sam. Hall P
Jof. Joyner P
John Gillam P
Richard Kendrick P
Walter Meeks P
Sam. Meeks P
Tho. Smith P
Fran. Skinner P
Richard Portman P. B

Rich.



84 5°- Evidence given at the Bar of the Houfe of"Commons, 2A.
Rich.

Sam.
Markham
Smith

P.W
B.W

Chriftopher Gorey W
Worcefler, 30 June, 1702.

Mr. Wellens,

MY Lord finds that the Freeholders at

Alfrick and Lufley Voted as above, the

laft Election, Twelve of them fingly for Sir

John Pakington. His Lordfhip does not think

him a fit Perfon to reprefent the County in

Parliament, for many Reafons, and therefore

defires you'll life all the Intereft you have in the

Gentlemen above to Vote for Mr. Bromley and

Mr. Waljh, and in Cafe they are ftill engaged

for Sir John P. if they do Vote, defire them
to give a fecond Vote either for Mr. Bromley or

Mr. Waljh, or rather to ftay at Home, and

fo not Vote at all: Whatever Service you can

do in this Affair, will be very kindly taken

by his Lordfhip. If there be any other^

Freeholders that did not Vote at laft Election,

his Lordfhip defires you'll endeavour to prevail

with them to Vote for Mr. Bromley and Mr.
Waljh. I am

Your Friend and Servant,

For the Rev. Mr.
aqd Luljley.^ Thefe.

Fra< Evans.

Wellensy Curate of Alfrick

The faid Mr. Wellens being farther examined,

faith, That fome Time after, he met Mr. Evans

at Worcefler, and told him he had received his

Letter, but that it came too late, his Neighbours

being engaged before.

Mr. Thgmas Pountney, Rector of Fladbury,

being examined, faith, That he did receive a

Letter from the Lord Bifhop of Worcefler, by
one Taylor, an Apparitor ; and the Letter being

fhewed him, he owned it to be the fame Letter,

figned by his Lordfhip's own Hand. He faith,

That he fhewed the Letter to Mr. Hodge, as the

Bifhop defired him in the faid Letter, The Let-

ter was read, and is as follows, viz.

Hartlebury, July 29, 1702.

SIR,
* T Think I have more Reafon to hope for

* X fomething of Confideration from you, than
* from moft others of the Clergy of this Diocefe,

* and fomething alfo more from the Freeholders

« in your Parifh, than in moft other Parts of the

« County, and therefore I thought I had Reafon
« to take it ill of your Neighbours, that they
« mould give their Votes as they did, for the

' choofing of Sir J. Pakington to be Knight of
' the Shire, when, in order to that very Election,

* he had publifhed Two Libels, full of horrible

* Lies, againft myfelf, and feveral others of the
* Bifhops, that had never given him the leaft

* Provocation. This grieved me much, but yet
* I had wherewith to comfort myfelf, in believ-

' ing that thofe Libels might not have come to

* their Knowledge; tho' as I fince underftand
« great Care was taken by Sir John's Agents to
« publifh them all over your Neighbourhood.
c But now fince, I underftand there is a Third
' Libel come abroad, which is written againft

* me in particular. The declared Caufe of it is

* not only my oppofing Sir J. P.'s Election,

which, after my coming into the Country, and
finding his Libels publifhed among my Tenants
by his Servants, I fent him Word I thought
myfelf obliged to do, unlefs he would be pleafed

to defift from {landing, as I earneftly defired

him to do more than once : But this Author
hath found, that I was the Writer of a printed

Half Sheet, called, The Character of a Church-

man, and that this was written againft Sir J. P.
for hindering his Election ; and for this he
fcourges me moft unmercifully, with fuch a
Tongue as that St. James defcribes. For that

Characler of a Churchman, I do declare to you
in the Prefence of God, That I neither writ it,

nor know the Author of it; but I certainly

know, that Sir J. P. is not once mentioned in

it, nor had I at the Time when that was print-

ed any Breach with Sir J. P. nor Occafion to

do this with refpect to the Election, for it was
printed before I came to London, and that was
before the Diffolution of the former Parliament,

which if I had forefeen, I had certainly ftaid

longer in the Country. After all this, it is

true that I fent a great Number of thofe Half
Sheets into the Country, as I did of fuch other

fmall Things, upori feveral Accounts. They
were fent chiefly on the Account of our unhap-

py Differences in Convocation, and for pro-

moting the moft pious Defigns of Reformati-

on. On this laft Account it was that I fent

this Characler of a Churchman, without making
any Reflection upon any particular Perfon. I

did indeed know, that the Devil would be mad
at me for it, and now I have found the Effect

of his Wrath : He hath fet a Son of his to

write againft me, which; I thank God is the

worft he can do. This Account I have given

you of this Third Libel, in Hopes it may
have fome Effect upon you and your Neigh-
bour Mr. Hodge, to whom I defire you to mew
what I have written. I hope you will both of

you confider, whether any fuch Promife as that

yoju have made to this Gentleman, to make
him your Reprefentative in Parliament, can
oblige you to any thing elfe but Repentance of
your having made fuch a Promife, and to bring

forth Fruits meet for Repentance. For my
Part, I leave this upon your Souls, defiring

you both to do in this Matter as you think you
can beft anfwer it to God at the great Day,
which I doubt not you believe, and expect as

well as I. I pray God direct you. I am

Your Faithful Friend

and Diocefan,

W. Worcefler.

The Enclofed is a Lift of the Voters from

Fladbury at the laft Election. I pray God di-

rect them this Time to Vote better, or to ftay

away.

Fladbury.

Hen. Cocks P
John Knowles P
William Cole P
Tho. Wefton P
Richard Hilyard P
Jof. Ganderton P
John Bachelor P
Tho. Day P
HM. Tho.Woodward P

H. Wm. Tomlins P
M. John Francis P
M. Wm. Gibbs P
Rich. Tayler P
Rich. Tandy P
H. M. Arth. Charlet P
H. M. Rich. Farr P
B. Tho. Barkes 2.W
Tho. Hornblow P

James



t y&i* tigainfi. William iW &iJboj> tf Woreefter, ©fc &J
James Benfbn P
H. M. Tho. Sanders P
Edward Marihall P
John BJuck P
John Smith P
Arth. Gutteridge P
John Weaver P
Will. Francis P
CI. Perks P
John Hopkins P
M. Will. Wefton P
S. G. Jeffrey Hopkins P
M. Hen. Gibbs P

John Hopkins P
Will. Kings B. W.
Will. Haywood B
H.M. Jof. Charier. P. B
S. B. John Sale P
B. Will. Abry P
Will. Bulhell P
A. M. Rob. Wright P
Barth. Hopkins P
St. B. John Moor P
Richard Bufhell P
John Bluck P
Tho. Francis P

To the Reverend Mrs. Pountney, ReRor of

Fladbury:

This Examinant being afk'd about Pamphlets;

he faith, That The Character of a Churchman, was

brought to him by the Churchwardens, who re-

eeiv'd it with the Proclamation from the Appari-

tor.

Sir John Pakington produced another Letter,

directed, To the Reverend Mr. Mugg, Retlor of

Inkberrow $ which Mr. Cheatle aforefaid proves

to be the Lord Bifhop's Hand. The faid Letter

from the Bilhop was enclofed in a Letter from

Mr. Mugg to Sir John Pakington, and delivered by

Mr. Mugg to Sir John Pakington's Servant, who
deliver'd it to his Mailer. The Letters are as

follow, viz.

SIR,

I
HAVE here enclofed the Bilhop of Wor-
cejier's Letter, which deterr'd me from

coming to your lad Election, againft my own
moft earneft Inclination, to attend and promote

it as formerly I did 5 and refer to Mr. Appletree,

and other Gentlemen, to fay what Influence it

had more than my fingle Vote, with"Refpect to

my Age and longer Refidence in the County

than others of the Clergy. But this Bifhop has

been fo fevere in promoting and abetting unjuft

Profecutions againft me, to my vaft Damage
and Lofs of Eftate in another Place. And fince

his coming into this Diocefe have I juft Caufe

to complain of that want of Difcipline, which

from his Confiftory Court fhould have been ex-

erted againft Lewdnefs in my Parifh ; which I

take worfe than his repeated Endeavours to de-

prive me of my Eftate. I would lay the Mat-
ters in particular, and give Perfonal Teftimony

in feveral Inftances, if I may be permitted a

further Day. But Thurfday next muft attend a

Commiffion then held at Nottingham : After-

wards, as I have Intimation, all Excufes and

Delays fet afide, fhall be ready to appear, not

only to ferve you in this Caufe, but for necef-

fary vindicating the Right of the Commons,
and that Property of the Subject that is in-

fring'd by fuch Means and Methods as I know
this Bifhop has ufed. I am, Sir,

Your moft Faithful

Humble Servant*

Hen. Mugge,

Vicar of Inkborougb.

S I Ri July 27, 1702.

' "%/" ®^ cannot but have heard, and probably
' X have feen how the Bifhops df this Church

in general, and Five or Six of them in particu-

lar, have been abufed with impudent Lies in

two Libels that were rJublifhed by Sir John
Pakington almoft a Year fince^ in order to his

1

laft Election. At that Time I had not given
him the leaft Provocation j and for the other

abufed Bifhops^ few of them knew his Face.

Since that Time, finding at my Return frorri

London, where I was all the while he was libel-

ling me in the Country, that he had pubhfhed
thefe Libels, fome of them with his own Hands,
and the reft by his Agents, I could not but
think myfelf obliged by all honeft Ways to op-
pofe his Election, if he would ftand ; which I

lent to him three Times to let him know, and
to defire he would forbear.
c Hereupon there comes out A third Libel a-

gainft me, which I have only feen, but could

not get a Copy of it. I never faw any thing

writ with fuch a furious Rage of railing, and
fcoffing, and lying ; which, I thank God, can

do me no Hurt, nor will it do him Service, rf

I may fo call it, in promoting his Election*

which I think would be the greater! Hurt that

could happen to him;
' It is for the preventing of this that I write to

my Friends, earneftly to defire them to get

what Votes they can for Mr. Bromley and Mr.
Walfh ; and to keep away as many as they can

of them that will Vote for Sir John Pakington.

* Your Diligence in this Matter will lay a very
* great Obligation upon*

Sir,

Your Faithful Friend,

and Diocefan,

W. JVorcefien

1
I have fent you the enclofed, to fhew you

4 how the Votes of your Parifh we'ht at the laft

* Election.

To the Reverend Mr. Mugg, ReElor of Inkber-

row.

Inkberrow.

15 Nov. 1702.

To the Honourable Sir John Pakington, Bart.
Member of Parliament, humbly prefent.

Vol. VIII.

John Philips B Tho. Maffhal P.B
John Bennet P George Court B
John Gore W Hen. Dyfon B
Job Watts P Robert Boney B
William Walford P William Wren B
Geo. Darby P Robert Willis P
Rich. Eaton P Tho. Briftow P
William Barber B.W Richard Dewce P
Hen. Hunt P Henry Glover P
Tho. Huntles P Tho. Tomkins P.B
Hen. Smith P Tho. Ganderton P
Edward Millard P Walter Steward P
Edward Griffin P John Harbage P
Edward Flarriot P James Hemmings P
Sam. Tandy P William Harvey B.W
Rob. Biddle P Hum. Eaton P
Nich. Hoblins P William Mallard P
Tho. Hopkins P Tho. Lucas P.B
Geo. Gore P. W William Soley P
John Churchly P Robert Willis P
John Appletree P. B Mich. Jones P.B
John Sheldon P William Hunt P.B
Tho. Walford P.B

Mr.
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Mr. Thomas Hodge,. Clerk, being examined,

faith; That the Lord Biihop of Worcefter folli-

cited him to Vote againft Sir 'John Pakington ;

and then would have perfuaded him to ftay at

home : But he faid, he had given his Promife to

Sir John. His Lordfhip told him, that if he
Voted ror Sir John Pakington, he fhould think

him led by wicked and carnal Principles. His
Lordfhip faid, that Sir John had afperfed him

:

This Examinant faid, he hoped not. His Lord-
fhip told him of a Book, and faid, he believed

he had it; which this Examinant denied. His
Lordfhip proceeded then to give fome Account of

the Book, and to vindicate himfelf; and faid,

that Sir John Pakington was a "Whoremonger,
Drunkard, and Swearer ; and no fuch were fit

to be Law-Makers. This Examinant told his

Lordfhip, he was engaged to go to give his Vote :

The Biihop faid, That Sir John Pakington had

afperfed him and other Bifhops : And in Con-
clufion his -Lordfhip faid, Whoever Voted for

Sir John Pakington, he fhould not think him fit

to be a Clergyman. And when his Lordfhip re-

newed the Difcourfe another time, this Exami-
nant told him of his Promife : His Lordfhip

faid, It was an ill thing, and that this Examinant
could not think himfelf obliged to do an ill thing.

Being afked, if. the Bifhop did urge any thing of
Canonical Obedience ; he anfwered, that he faid

nothing of it.

Mr. William Bolles of Hagley, being examined,

faith, Tnat at the Vifitation at Bromfgrove, the

Lord Bifhop of Worcefter told this Examinant,

That being now come into his Lordfhip's Dio-

eefe, he- expected he fhould not give his Vote for

Sir John Pakington ; and if he did, he muft ex-

pert no Favour from his Lordfhip. This Exa-
minant told his Lordfhip, that he had great Obli-

gations to his Patron, to whom he had promifed

to vote for Sir John Pakington. The Bifhop told

him, that he. had Obligations to him, and that

he had lately fworn Canonical Obedience to him.

This Examinant faid to the Bifhop, That Sir

John Pakington's Family had been always of great

Repute i and afked the Bifhop his Opinion of the

Lady Pakington, who was faid to be the Author

of The Whole Duty of Man ; his Lordfhip replied,

That Lady was a very excellent Woman ; but

that Sir John had inherited the Vices of the

Mates of his Family, but none of the Virtues of

the Females. Being afked whether the Bifhop

had given him any Preferment; he faid, his Lord-

fhip had given him a fmall Prebend in the Church

of Litchfield.

Mr. Thomas Gibfon of Per/bore, being examin'd,

faith, That the Lord Bifhop of Worcefter firft

fpoke to him at the Confirmation at Perjhore,

about three Days before the Vifitation at Eve/ham,

concerning Voting againft Sir John Pakington ;

and follicited him much to vote againft him.

The Biihop told him, That Sir John was a

very ill Man, and very unfit to reprefent the

Country. Fie told his Lordfhip, he was under

an Obligation, having given his Word. The
Bifhop faid, that if this Examinant gave his

Vote for Sir John Pakington, he fhould think

that this Examinant thought his i Lordfhip not

St to be his Bifhop. After this, at the Vifitation

at Eve/ham, the Lord Bifhop called this Exami-

nant before, the whole Clergy, and afked him if

he had confidered of what he had fpoke to him

at Perjhore : He told his Lordfhip, that he
hoped he had been fatisfied with his Artfwer :

His Lordfhip
(

faid he was not, and added, that

if thia Examinant voted for Sir John Paking-
ton, he fhould look upon him to be -the pooreir,

wretchedeft, vilelt, deluded Hypocrite in the

World; and that they may know Sir John Pa-
king/on's Party, for the Papifcs and Quakers were
for him : This Examinant replied, The Papiils

have no Votes, and the Diffenters and Fanatic ks
are of your Lordfhip's Side.

Mr. William Thomas, Clerk, being examined,
faith, 'I hat he did receive a Letter from Mr.
Evans, the Lord Bifhop's Secretary, to vote
for Mr. Bromley and Mr. Waljh ; and that Mr.
Evans faid, that if this Examinant voted for Sir

John Pakington, it would be taken to be in op-
pofition to the Lord Bifhop. This Examinant
did alfo receive a Letter from Mr. Lloyd, the

-Bifhop's Son, to the fame purpofe ; adding fur-

ther, that Sir John Pakington was no Friend to

the Church.

Mr. William Norton was again call'd in, and be-

ing examined, faith, That the Lord Biihop of

Worcefter fent for him, and preffed him to give

his Vote and ufe his Intereft for Mr. Bromley and
Mr. Waljh : This Examinant told his Lordfhip,

he had given his Word to vote for Sir John
Pakington: His Lordfhip faid, Sir John was not

a Man fit to fit. in .the Houfe ot Commons \

That he was a Man that flakes at the Govern r

ment ; That he was debauched and lewd, and
fo was his Father and Grandfather; That ,his

Father had filled him fo full of Jacobitifm, that

it could not be rooted out : This Examinant
faid, That he thought Sir John Pakingi-on was a

True Church of England Man as by .L.aw efta-

blifhed ; his Lordfhip replied, That he was of
the Prince of Wales's Church. At another time

his Lordfhip called this Examinant to him, and
afked him if he had confidered of what he had
faid ; this Examinant faid he had, but he could

not depart from his Word which he had given.

His Lordfhip faid, Have not I fhewed you Kind-
nefs in renewing your Leafe ? He replied, It

was a very hard Fine he had paid. The Biihop

faid, Hard or eafy, he fhould never renew againj

as long as he lived ; and that he would put fuck

a Mark upon him, that he fliould never renew
it in his bucceffor's time. A few Days after,

Mr. Evans, the Bifhop's Secretary, follicited

this Examinant to Vote againft Sir John Paking-
ton, or if not, to flay at home, and not Vote at
all, or elfe he fhould difoblige the Lord Bifhop

;

and added, If you do Vote as his Lordfhip
would have you, it will be fomething in your
Way, for his Lordfhip would, bear the Charge
of a Law-Suit this Examinant was engaged in.

Mr. Robert Fidkin being examined, faith, That
fome time before the lafl Election, the Lord
Bifhop of Worcefter fent for him on a Sunday in

the Evening, and told him, he was refolved to

make all the • Oppofition he could. to Sir John
Pakington in this Election, and if any of his Te-
nants voted for Sir John Pakington, they fhould

never renew their Eftates any more as long as he
lived. He told his Lordfhip he could not vote>

againft Sir John Pakington, becaufe he had pro-

mifed his Vote for Sir John Pakington; but to-

oblige his Lordfhip, he was willing to flay at

home. His Lordfhip anfwered, he had as lieve

he
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he fhould run a Sword againft him, as offer hirri

that Affront ; flaying at home fhould not ferve

his turn : That unleis this Examinant would vote

againft Sir John Pakington, he fhould never re-

new any thing with him ; and he would fet fuch

a Mark upon him to fhew his SuccefTors, that

neither this. Examinant, nor any of his, mould

ever renew their Eftates any more. This Exa-

minant anfwered, My Lord, you have often told

me, that I and my Anceftors have held our

Eftate under the Bifhoprick for many Hundred
Years, as appears by your Books ; and I hope

your Lordfhip will not do fo ill a thing, as. to

ruin me and my Children : His Lordfhip replied,

It is your own Fault, you may thank yourfelf for

it. Being afked, Who he voted for ? He laid,

for Sir John Pakington only.

Mr. Robert Wilmot being examined, faith, That
-prefently after Mr. Lloyd, the Lord Bifhop's Son,

came from London, before the laft Election, he

fent for this Examinant, and preffed him to give

his Vote for Mr. Bromley and Mr. Waljh : This

Examinant told him, that he had promifed Sir

John Pakington already. Mr. Lloyd told him, he

was forry ; but he muft not give him his Vote, for

he was unfit to be a Parliament Man, for he was

a Whoremonger and a Drunkard : He told this

Examinant then he muft engage to ftay at home
and not vote ; and bid him confider of it, and

come to him again." Accordingly this Exami-

nant went to Mr. Lloyd on Monday, who afked

him if he had altered his Refolution of voting

for Sir John Pakington : This Examinant infilled,

that he had given his Promife : Mr. Lloyd told

him he was acquitted from that Promife ; for Sir

John was a very unfit Perfon : That he inherited

his Father's and Grandfather's Vices, and not his

Grandmother's Virtues : That he would have

him ftay at home, and pretend Bufinefs j and

then he would have perfuaded him to pretend to be

fick. But this Examinant ftill infilled that he had
given his Promife to Mr. Winington to Vote for Sir

John Pakington. Mr. Lloyd then told this Exami-
nant, That Sir John Pakington voted for bringing

in a French Government, and fo did Mr. Wining-

ton, and all that Party : And if this Examinant
did not pleafe the faid Mr. Lloyd in his Voting,

this Examinant muft never come near him more.

At the time of the Election Mr. Lloyd came to

this Examinant, at the Booth where the Election

was, and told him, he was better than his Word,
for he had not only Voted for Sir John Pakington,

but made Intereft for him ; and further told this

Examinant, He would be even with him. And
accordingly, when this Examinant was Hunting
with him after the Election, he fent his Servants

and broke open this Examinant's Stable-Door,

and took away his Setting-Dog, and his Gun
and Nets, which this Examinant had Leave
from him to keep in the Lord Bifhop's Manor,
and the faid Mr. Lloyd had often made ufe of
them for his own Diverfion : And when he com-
plained to Mr. Lloyd about it, he reproached this

Examinant for having Voted and made Intereft

for Sir John Pakington; and reminded him of his

Promife at the Election, That he would be even
with him. This Examinant further faid, That
he had been, before the Dog was taken, to wait
upon the faid Mr. Lloyd, and offered him to put
away his Dog, Gun and Nets, if they gave him
any Offence ; and that Mr. Lloyd faid, he need
not do that, that thole were Trifles ; and there-

fore this Examinant thought lie Would not have
feized his Dog : Mr. Lloyd replied, If I had told
you what 1 intended, you would have fent your
Dog away; This Examinant being afked, Whe-
ther there was any Warrant for breaking open his
•Stable, faid, That he underftood Mr. Soley had
granted a Warrant to take his Dog and Nets ;

but that there was no Conitable with them when
they broke open the Door.

Mr. Richard Griffin being examined, faith,

That Mr. Lloyd, the firft Sunday after he. came
home, afked this Examinant whether he had
promifed his Vote for any one, and for whom ;

he replied, he had promifed Sir John Pakington.
Mr. Lloyd told this Examinant he did very ill to

promife before the Lord Bifhop came down ;

and that -he fhould have my Lord's ill Will if he
Voted for Sir John Pakington, for he was not
a fit Man to fit in Parliament, for he aims to bring
in a French Government. Four or five Days be-
fore the Election, Mr. Lloyd fent to this Exami-
nant again, and defired him to Vote for Mr.
Bromley and Mr. Waljh. This Examinant replied-,

that he ought to be as good as his Word, having
promifed Sir John Pakington. Mr. Lloyd then,

told him, he fhould have the Lord Bifhop's ill

Will, and would have him ftay at home. I his

Examinant then faid, he would go, bec2ufe he
had promifed. Upon that Mr. Lloyd replied, If

you do go, I wifh you may lie lame a Month af-

ter it. At another time, Mr. Evans, the Lord
Bifhop's Secretary, defired this Examinant to

flay at home, and -not appear for Sir John Pa-
kington, for the Bifhop would be very angrywith
him if he fhould. This Examinant further faith,

that he had taken in a Piece of Land* and that

Mr. Evans told this Examinant, that fince he
would not pleafe my Lord Bifhop in voting againft

Sir John Pakington, he would throw open his In-

clofure ; and accordingly the faid Inclofure was
twice thrown open, and his Quick Hedge taken

away : And that one Gregfon, a Servant of the

Bifhop's, told this Examinant that he did it by
Mr. Evans's Order.

John Harwood being examined, faith, That
fome few Days before the laft Election, there was
a Meeting of fome Neighbours, where Mr.
Evans, the Bifhop's Secretary, was prefent. Mr.
Evans told the Company, they were all honeft

Men of one mind, except Harwood, pointing to

this Examinant; for, fays he, he is the only Man
that will vote for Si$ John Pakington, who is not fie

to be a Parliament Man, for he is a Drunkard and a

Lover of Women : Which put this Examinant
into 'a Paffion, and caufed him to fwear ; and

the faid Mr. Evans pretended to number the

Oaths by his Buttons. Afterward the faid Mr.
Evans fent the Bifhop's Keeper in Mr. Evans's

Name, to fetch this Examinant to him, who
told him, he muft pay five Pounds for Swearing,

but if he would vote for Mr. Bromley and Mr.
Waljh, he would remit it. This Examinant told

him, he would confider of it. Mr. Evans told

him, he had as good vote for the Prince of Wales

as for Sir John Pakington. Being afked, who
told him he would remit the Five Pounds ; he

anfwered, Mr. Evans.

Thomas Twitty, Gent, being examined, faith,

That the Day before the laft Election, being in

the College Church at Worcejlcr, juft as his

Lordfhip went out of the Church, Mr. Evans the

Bifhop's Secretary came to this Examinant, from
. his
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his Lordfhip^ and told him, That his Lordfhip
hoped this Examinant would not vote for Sir

John Pakington, for that Sir John was a very
ill Man, and voted ill in the Houfe of Commons.
This Examinant replied, if he voted at all, he
fhould vote fingly for Sir John Pakington. And
this Examinant afked Mr. Evans, What was the

Reafon his Lordfhip made fuch Intereft againft

Sir John Pakington. He told him, that Sir John
Pakington had abufed his Lordfhip 5 and afked
this Examinant if he had feen The Character of a
Churchman, and Of a Low Churchman. This
Examinant afked him, if the Lord Bifhop had
wrote the Characler of a Churchman : He
faid, he could not tell, but that his Lordfhip had
Jeen and approved it j and that his Lordfhip
did not think Sir John Pakington a fit Perfon to

reprefent the County. And then he was ordered
to withdraw.

Sir John Pakington inform'd the Houfe, That
he had feveral other Perfons to fpeak^to the fame
Particulars that the WitnefTes had already given
their Evidence to : But that having detain'd the

Houfe fo long already, he would fubmit what his

WitnefTes had faid, to the Judgment of the

Houfe, and fo withdrew.

Whereupon the Houfe, after mature Confide-

ration, came to the following Refolutions.

Refolved Nemine Contradicente,

That Sir John Pakington has by Evidence
fully made out the Charge which he Exhibited

againft the Lord Bifhop of Worcefier.

Refolved Nemine Contradicente,

That Sir John Pakington has by Evidence fully

made out the Charge againft Mr. Lloyd, the faid

Lord Bifhop's Son.

Refolved,

That it appears to this Houfe, That the Pro-
ceedings of William Lord Bifhop of Worcefier,

his Son, and his Agents, in order to the hinder-

ing of the Election of a Member for the County
of Worcefier, has been Malicious, Unchriftian, and
Arbitrary, in high Violation of the Liberties and
Privileges of the Commonsof England.

Refolved,

That an "humble -Addrefs be prefented to Her
Majefty, That fhe will be gracioufly pleafed to

remove William Lord Bifhop of Worcefier from
being Lord Almoner Xfi Her Majefty. *

Ordered,

That the faid Refolution and Addrefs be pre-

fented to Her Majefty by fuch Members of this

Houfe as are of Her Majefty's moft Honourable
Privy-Council.

Ordered,

That the further Confideration of the Matte*
relating to the Lord Bifhop of Worcefier, be ad-
journed till this Day Sevenight.

Ordered,

That Mr. Attorney General do profecute Mr.
Lloyd, the Lord Bifhop of Worcefier's Son, for
his laid Offences, after his Privilege as a Member
of the Lower Houfe of Convocation is out.

Veneris io die Novembris 1702. •

Mr. Comptroller reported to the Houfe, That
their Refolucion and Addrefs to Her Majefty
for the removing William Lord Bifhop of Wor-
cefier, from being Lord Almoner to Her Majefty,
had been prefented to Her Majefty; and that
Her Majefty was pleafed to give this moft gracious
Anfwer

:

I Am very forry that there is Occafion for this Ad-
drefs againft the Bifhop of Worcefier : Ijhall or-

der and diretl, that he fhall no longer continue to fup-
ply the Place of Almoner, but I willput another in
his Room to perform that Office.

Refolved,

That the moft humble Thanks of this Houfe
be returned to Her Majefty, for Her Majefty's
moft Gracious Anfwer to their Addrefs relating
to William Lord Bifhop of Worcefier.

Ordered,

That Mr. Comptroller of Her Majefty's Houf-
hold, do return the faid moft humble Thanks of
this Houfe to Her Majefty.

Mercurii 25 die Novembris 1702.' .

The Order of the Day for taking into further

Confideration the Matter relating to the Lord
Bimop of Worcefier, being read j

Ordered,

That the Evidence given at the Bar of this

Houfe, upon the Charge of Sir John Pakington
againft William Lord Bifhop of Worcefier, and
Mr. Lloyd his Son, be printed ; Together with
the Proceedings of this Houfe thereupon.

Ordered,

That the Clerk's Books in relation to the faid

Evidence be examined : And that Mr. Speaker
do take Care of the Printing the faid Evidence
and Proceedings.

Ordered,

That the further Confideration of the Matter
relating to the Lord Bifhop of Worcefier, be ad-
journed till this Day Sevenight. The further

Confideration of this Affair, was twice adjourn'd,

and then dropt.

* The Lords, alarm'd at thefe warm Proceedings of the Commons, againft a Member of their Illuftrious AfTembly, and
one who was eminently confpicuous for his Piety, Chaiity, and Learning, did on the 19th agree upon an Addrefs to the

Queen, wherein they humbly took Leave to reprefent to her Majefty, " That it is the undoubted Right of every Lord of
" Parliament, and of every other Subject of England, to have an Opportunity of making his Defence, before he fuffer any
" fort of Punifhment ; and therefore humbly defired Her Majefty, That fhe would be pleafed not to move the Lord Bifhop
" of Worcefier from the Place of Lord Almoner, nor to fhew any Mark of her Difpleafure towards him, 'tifl he be found
" Guilty of fome Crime, by due Courfe of Law." Which being prefented to the Queen on the 20th, Her Majefty made the

following Anfwer

:

/ agree that every Peer and Lord of Parliament, and indeed every other Perfon, ought to have an Opportunity of Being heard,

to any Matters objecled againji him, before he he punijhed. 1 have not yet received any Complaint of the Bifhop of Worcefier,

hut I look upon it as my undoubted Right to continue or difplace any Servant, attending upon my own Perfon, ivhen Ipall
think proper.

The fame Day the Lords Refolved and Declared unanimoufly, " That no Lord of that Houfe ought to fuffer any fort of
" Punifhment, by any Proceedings of the Houfe of Commons, otherwife than according to the known and antient Rules and
" Methods of Parliament." On the other Hand, Sir Edward Seymour, Comptroller of Her Majefty's Houfhold, having at-

tended the Queen with the Refolution and Addrefs of the Commons, for the removing the Bifhop of Worcefter from being Lord

Almoner to Her Majefty, (he was pleafed to anfwer, Ut Supra, Annals of Queen Anne, Vol.1. Page 145, 146.

LI. Pro-
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LI. Proceedings in the Houfe of Commons, Houfe of Peers, and
in the Court of Queen's-Bench, in the Great Cafe ofAshby
and White, &c. 1703, 1704, a & 3 Ann. Reg.

MATTHEW ASHBY, having com-
mene'd and profecuted an A&ion at Com-

mon Law* againft William White Mayor of Ayles-

bury, and others, the Conftables of that Town,
for refufing to receive his Vote at an Election of

Burgefles to ferve in Parliament, for the faid Bo-

rough, but being caft, he brought a writ of Er-

ror into the Houfe of Lords, who, upon flric~t

Examination of Witneffes* and upon mature De-
liberation, gave Judgment in Favour of AJhby.

The Commons looking upon thefe Proceedings

as an Incroachment on their Privileges, proceeded

as follows.

Debates of the Houfe of Commons, upon the Great

Queftion, Whether an Atlion lies at Common haw
for an Elector, who is denied his Vote for Mem-
bers of Parliament?

Luna 17 die Januarii, 1703.

The Houfe being inform'd, That there had
been an Extraordinary Judgment given in the

Houfe of Lords upon a Writ of Error from
the Court of Queen's-Bench, in a Caufe between
Matthew Afloby and William White, wherein the

Privileges of the Houfe were concerned* ap-

pointed fome of their Members to fearch the

Journals of the Houfe of Lords as to their Pro-
ceedings upon the faid Writ of Error, and to re-

port the fame to the Houfe.

They alfo ordered the fame Members to infpecT:

the Journals of the Houfe of Lords, as to what
they had done formerly in the Cafe of Sodnie and
Barnardijlon -, and likewife to report that Matter
to the Houfe.

Martis 18 die Januarii, 1703.

The Houfe ordered, that the Members who
were appointed to fearch the Journals of the

Houfe of Lords as to their Proceedings upon a

Writ of Error from the Court of Queen's-Bench,
in the Caufe between AJhby and White, fhould

likewife fearch the feveral Offices of the Court of
Queen's-Bench, for the Record of the Judgment,
and all other Proceedings there in that Caufe,

and report the fame to the Houfe.

Jovis 10 die Januarii, 1703.

Ordered, That the Report, with relation to

the Proceedings of the Houfe of Lords and
Court of Queen's-Bench, in the Cafe of White
and AJhby, mould be made on the morrow
Morning.

Veneris 2 \ die Januarii, 1703.

Mr. freeman reported, That the Members ap-
pointed to fearch the Lords Journals, touching

Vol. VIII.
• b

their Proceedings Upon a Writ of Error from the

Court of Queen's-Bench, in a Cafe between White

and AJhby, and what the Lords had done in the

Cafe of Soame and Barnardijlon, had fearch'd

the fame accordingly ; and he read in his Place

what they found therein, and he deliver'd the

fame at the Tablej where the fame was read.

And,
Mr. Brewer alfo reported, That the Members

appointed had alfo fearch'd the Offices of the

Court of Queen's-Bench, for the Judgment and

Proceedings there in the Cafe of AJhby and White,

and had obtain'd a Copy of the Record of the

Judgment, which he delivered in at the Table.

A COPY of the Record inter Ashby &
White, & al.

Placita coram Domino Rege apud Weftmonajlerium

de Termino Sancli Hilarii, Anno Regni Domini

Willielmi Tertii, nunc Regis Anglie, &c. decimo

ierlio, Rotulo 460.

Bucks fs.Tk/T ATTHEXJS ASHBY ponit

J.VJL loco fuo Robertum Greenway ju-

hiorem Attornatum fuum verfus Willielmum

White* & Richardum Talboys, Willielmum Bell,

& Richardum Heydon, de placito tranfgreffionis

fuper Cafurn.

fs. Willielmus White, Richardus Talboys,

Willielmus Bell, & Richardus Heydon ponunt

loco fuo Johannem Burnham Attornatum fuum
verfus Matthetam Afhby de placito predicto.

fs. Memorandum quod alias fcilicet Termind
fancti Michaelis ultimo preterito coram Domino
Rege apud Weftmonafterium venit Mattheus

Afhby per Robertum Greenway juniorem At-

tornatum fuum & protulit hie in Curia didti

Domini Regis tunc ibidem quandam Billam fuam

verfus Willielmum White, Richardum Talboys

Willielmum Bell & Richardum Heydon, in cuf-

todia Marefchalli, &c. de placito tranfgreffionis

fupef Cafum, & funt pleg. de profequendo fci-

licet Johannes Doe & Richardus Roe : qua? qui-

dem Billa fequitur in hasc verba , fcilicet Bucks ffi

Mattheus Afhby queritur de Willielmo White,

Richardo Talboys, Willielmo Bell & Richardo

Heydon, in cuftodia Marefchalli Marefchalfise

Domini Regis coram ipfo Rege de exiftentibus

pro eo, videlicet ^fudd cum vicefimo fexto die

Decembris Anno Regni Domini Willielmi Tertii

nunc Regis Anglie, &c. duodecimo e Curia

Cancellarie ipfius Domini Regis nunc apud Weft-

monafterium in Comitatu Middlefexie emanavit

quoddam breve ipfius Domini Regis nunc tunc

Yicecomiti Comitatus Bucks predicti directum,

rccitando quod didtus Dominus Rex de advifa-

mento & affienfu Concilii fui pro quibufdam ar-

duis & urgentibus negotiis eundem Dominum
A a Regem
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Regem ftatum & defenfionem Regni fui Anglie

& Eccleiie Anglicane concernentibus qiioddam

Parliamentum fuum apud Civitatem fuam Weft-

monafterii fexto die Februarii tunc proximo fu-

furo teneri ordinaverit & ibidem cum Prelatis

Magnatibus & Proceribus 'dicli Regni fui collo-

quium habere & traclatum ; Idem Dominus Rex
nunc eidem tunc Vicecomiti Comitatus Bucks

per diclum breve preceptum firmiter injungens

quod facia Proclamatione in proximo Comitatu

fuo poft receptionem ejufdem brevis terienda de

die & joco prediftis duos Milites gladiis cinclos

magis idoneos & difcretos Comitatus predicli &
qualibet Civitate Comitatus illius duos Cives &
cle quolibet Burgo duos Burgenfes de difcretiori-

bus & magis fufficientibus libere & indifferentef

per illos qui hujufmodi Proclamationibus inter-

forent juxta formam Statuii inde editi & prbvifi

eligi & nomina eorundem Militum Civium &
Burgenfium fie eligendorum in quibufdam Inden-

turis inter ipfum tunc Vicecomitem & illos qui

hujufmodi eleclionibus interforent inde conficien-

dis licet hujufmodi eligendi prefentes forent, vel

abfentes, inferi, eofque ad diclos diem & locum ve-

nire faceret ; ita quod iidem Milites pleham &
fufficientem poteftatem pro fe & Communitate
Comitatus illius ac dicli Cives & Burgenfes pro
fe & Communitatibus Civitatum & Bufgoriim
prediclorum divifim ab ipfis haberent ad facien-

dum & eonfentiendum hiis que dune ibidem de
communi Confilio dicli Regni ipfius Domini Re-
gis nunc (favente Domino) contigerint ordinari

fuper negotiis antediclis, ita quod pro defeclu

poteftatis hujufmodi feu propter improvidam
eleclionem Militum Civium aut Burgenfium pre-

diclorum dicla negotia infecl. non remanerent
quovifmodo & Eleclionem illam in pleno Comi-
tatu ipfius tunc Vicecomitis faclam diftincle &
aperte fub figillo fuo & figillis eorum qui Elecli-

onibus illis interforent eidem Domino Regi nunc
in Cancellarium fuum ad diclos diem & locum
certificaret, indilate remittens eidem Domino Re-
gi alteram partem Indenturarum prediclarum ei-

dem brevi confutarum una cum brevi illo ; quod
quidem breve poftea & ante prediclum fexturh

diem Februarii in brevi prediclo mentionatum,
fcilicet vicefimo nono die Decembris, anno duo-
decimo fupradiclo, apud Burgum de Aylefbury
in diclo Comitatu Bucks, cuidam Roberto Wee-
den Armigero adtunc Vicecomiti ejufdem Comi-
tatus Bucks deliberatum fuit in forma' Juris ex-

equendum ; Virtute cujus quidem brevis prediclus

Robertus Weeden Vicecomes Comitatus Bucks
predicli ut prefertur tunc & ibidem exiftens

poftea & ante prediclum fextum diem Februarii

fcilicet tricefimo die Decembris Anno duodecimo
• fupradiclo apud Burgum de Aylefbury pre-

diclum in diclo Comitatu Bucks fecit quoddam
preceptum fuum in fcriptis fub figillo ipfius Ro-
berti Weeden Officii fui Vicecomitis Comitatus
Bucks predicli Conftabulario Burgi de Aylefbury
predicli directum, recitantem diem & locum Par-
liament! predicli tenendi, proinde eos requirens &
eis in mandato dans quod facia Proclamatione
infra Burgum prediclum de die & loco in eodem
precepto recitatis caufarent libere & indifferen-

ter eligi duos Burgenfes Burgi illius de difcreti-

oribus & magis fufficientibus per ipfos qui hu-
jufmodi Proclamationibus interforent juxta for-

mam Statuti in talibus cafibus editam & provi-

fam & nomina diclorum Burgenfium fie eleclorurri

licet prefentes forent vel abfentes inferi in qui-

bufdam Indenturis inter diclum Vicecomitem &
illos qui haberent intereffe in hujufmodi Elecli-

onibus, & quod eos venire faceret ad diem &
locum in eodem precepto recitatos, ita quod
dicli Burgenfes haberent plenam & fufficientem

poteftatem pro fe & Communitate Burgi pre-

dicli ad faciendum & eonfentiendum hiis quse

tunc ibidem de communi confilio dicli Regni
(favente Domino) contingerent ordinari fuper ne-

gotiis antediclis ita quod pro defeclu hujufmodi
poteftatis aut propter improvidam eleclionem

Burgenfium prediclorum dicla negotia infecla

non remanerent & quod eleclionem indilate ei-

dem tunc Vicecomiti certificarent, 'mittentes ei-

dem Vicecomiti alteram partem indenturarum pre-

diclarum diclo precepto annexarum ut idem Vice-
comes eandem certificaret diclo Domino Regi
in Cancellaria fua ad diem & locum prediclos j

quod quidem preceptum poftea & ante predic-

tum fextum diem Februarii fcilicet eodem tri-

cefimo die Decembris anno fupradiclo apud
Burgum de Aylefbury prediclum in diclo Comi-
tatu Bucks eifdem Willielmo White Richardo
Talboys Willielmo Bell & Richardo Heydon
ad tunc & ufque ad & poft retornatum ejufdem
brevis Conftabulariis Burgi de Aylefbury predicli

exiftentibus in forma Juris exequendum delibera-

tum fuit ; quibus quidem Willielmo White Ri-
chardo Talboys Willielmo Bell & Richard6

Heydon ratione Officii fui predicli Conftabula-

riorum Burgi predicli executio precepti illius

de jure ad tunc & ibidem pertinuit, virtute cujus

quidem precepti ac vigore brevis predicli Bur-

genfes Burgi' predicli exiftentes in ea parte de-

bite premoniti poftea & ante prediclum fextum
diem Februarii fcilicet fexto die Januarii anno
duodecimo fupradiclo apud Burgum de Aylefbury

predicli coram eifdem Willielmo White Richar-

do Talboys Willielmo Bell & Richardo Heydon
Conftabulariis Burgi predicli affemblati fuerunt

ad duos Burgenfes pro Burgo illo eligendos fe-

cundum exigentiam brevis & precepti prediclo-

rum ac durante affemblatione ilia ad intentionem

illam & antequam hujufmodi duo Burgenfes vir-

tute brevis & precepti prediclorum elecli fue-

runt fcilicet die & anno ultimis fupradiclis apud
Burgum de Aylefbury prediclum in comitatu pre-

diclo idem Mattheus Afhby ad tunc & ibidem
exiftens Burgens & Inhabitans Burgi predicli &
Eleemofinas ibidem aut alibi ad tunc aut antea

non recipiens fed debite qualificatus & intitula-

tus exiftens ad fuffragium fuum ad eligendum

duos Burgenfes pro Burgo prediclo fecundum
exigentiam brevis & precepti prediclorum dan-

dum coram eifdem Willielmo White Richardo

Talboys Willielmo Bell & Richardo Heydon
quatuor Conftabulariis Burgi illius quibus tunc &
ibidem debite pertinuit ad fuffragium ipfius Mat-
thei Afhby de & in premiffis capiendum & allo-

candum parat. fuit & obtulit fuffragium fuum
dare pro eligendo Thomam Lee Baronettum &
Simonem Mayne Armigerum duos Burgenfes pro

Parliamento illo virtute & fecundum exigentiam

brevis & precepti prediclorum, ac Suffragium ip-

fius Matthei Afhby ad tunc & ibidem de jure de~

buit admitti, et predicli Willielmus White Ri-

chardus Talboys Willielmus Bell & Richardus

Heydon fie Conftabularii Burgi predicli tunc &
ibidem exiftentes adtunc & ibidem requifiti fue-

runt per ipfum Mattheum Afhby ad fuffragium

ipfius Matthei Afhby prediclum in premiffis reci-

piendum & allocandum, iidem tamen Willielmus

White
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White Richardus Talboys Willielmus Bell &
Richardus Heydon ad tunc & ibidem ut prefer-

tur Conftabularii Burgi predidi exiftentes pre-

mifforum non ignari led machiriarites & fraudu-

lenter & malitiofe intendentes eundem Mattheum
Afnby in hac parte damnificare & de privilegio fuo

de & in premiffis predidis impedire & totaliter

fruftrare eundem Mattheum Afhby fuffragium

fuum in ea parte dare ad tunc & ibidem obftrux-

erunt, & adtunc & ibidem penitus recufaverunt

eundem Mattheum Afhby fuffragium fuum ad

eligendos duos Burgenfes pro Burgo illo ad Par-

liamentum predidum dare permittendum ac fuf-

fragium ipfius Matthei pro eledione ilia non re-

ceperunt neque allocaverunt ac duo Burgenfes de

Burgo illo pro Parliamento predido Mattheo

Afhby fie ut prefertur exclufo fine aliquo fuffra-

gio ipfius Matthei Afhby ad tunc & ibidem vir-

tute brevis & precepti predict! eledi fuerunt in

enervation, predict:! privilegii ipfius Matthei

Afhby de & in premiffis predidis. Unde idem
Mattheus Afhby dicit quod ipfe deterioratus eft

& damnum habet ad valentiam ducentarum Libra-

rum & inde producit Sedam, &c.

Et modo ad hunc diem fcilicet diem Veneris

proxim. poft Odabas fandi Hilarii ifto eodem
Termino ufque quern diem predidi Willielmus

White Richardus Talboys Willielmus Bell &
Richardus Heydon habuerunt licentiam ad Bil-

lam predidam interloquendi & tunc ad refpon-

dendum &c. coram Domino Rege apud Weft-
monafterium veniunt tarn predidi Mattheus Afh-

by per Attornatnm fuum predidum quam pre-

didi Willielmus White Richardus Talboys

Willielmus Bell & Richardus Heydon per Jo-
hannem Burnham Attornatum fuum : Et iidem

Willielmus White Richardus Talboys Wil-
lielmus- Bell & Richardus Heydon defen-

dunt vim & injuriam quando &c. Et dicunt

quod ipfi non funt inde culpabiles & de hoc po-

nUnt fe fuper Patriam & predidus Mattheus

Afhby fimiliter &c. Ideo ven' inde Juratores co-

ram Domino Rege apud Weftmonafterium die

Jovis proxime poft octabas Purificationis beate

Marie Virginis & qui nee &c. ad recognitionem

&c. quia tarn &c. idem dies datus eft partibus

predidis ibidem &c.

Poftea continuato inde proceffu inter partes

predidas de placito predido per Juratum Patrie

inde inter eos in refpedu coram Domino Rege
apud Weftm. ufq. diem Mercurij proximo poft

Quindenam Pafche extunc proximam fequentem

nifi Jufticiarii Domini Regis ad Affifas in Comi-
tatu predido capiendas affignati prius die Lune
nono die Martii apud Aylefbury in Comitatu pre-

dicto per formam Statuti, &c. venerint pro de-

fectu Juratorum &c. ante quern diem didus Do-
minus Willielmus Tertius nuper Rex Anglie
&c. diem fuum claufit extremum ac etiam ante

eundem diem loquela predida adjournata fuit

per breve Domine Anne nunc Regine Anglie
&c. de communi adjournamento coram eadem
Domina Regina apud Weftmonafterium ufq

;

a die Pafche in tres feptimanas ad quas qui-

dem tres feptimanas Pafche coram eadem Do-
mina Regina apud Weftmonafterium venit pre-

didus Mattheus Afhby per Attornatum fuum
predidum & prefati Jufticiarii coram quibus, &c.
miferunt hie Recordum fuum coram eis hie in hec
verba, fcilicet, Poftea die & loco infra contends
coram Edwardo Ward Milite Capitali Barone
Scaccarij Domine Anne nunc Regine Anglie,
&c. & nuper Capitali Barone Scaccarii Domi-

ni Willielmi Tertij nuper Regis Anglie Sc Tho-
ma Knight Armigero hac vice affociato eiderri

Edwardo Ward, & Thoma Bury Milite uno
Barone Scaccarii dide Domine Regine nunc &
nuper uno Barone Scaccarii didi nuper Regis

Jufticiariis ipfius Domine Regine ad Affifas in

Comitatu Bucks capiendas affignatis per formam
Statuti, &c. prefente prefato Thoma Bury non
expedato virtute brevis de ft non omnes, &c.
venerunt tarn infra nominatus Mattheus Afhby
quam infra fcripti Willielmus White Richardus

Talboys Willielmus Bell St Richardus Heydori

per Attornatos fuos infra contentos & Juratores

Jure' unde infra fit mentio exadi fimiliter vene-

runt qui ad veritatem de infra contends dicend.

eledi triad & jurati dicunt fuper Sacramentum
fuum quod predidi Willielmus White Richardus
Talboys, Willielmus Bell & Richardus Heydon
funt culpabiles de premiffis in narratione infra-

fcriptis interius eis impofitis modo & forma prout

predidus Mattheus interius verfus eos queritur.

Et affidunt damna ipfius Matthei occafione in-

fra contenta ultra Mifas & cuftagia fua per ipfum
circa Sedam fuam in hac parte appofita ad quin-

que libras & pro Mifis & Cuftagiis illis ad quadra-

ginta folidos ; fed quia curia dide Domine Regine
nunc hie de Judicio fuo de & fuper premiffis

reddendo nondum advifatur, dies inde datus eft

prefato Mattheo Afhby coram Domina Regina
apud Weftmonafterium ufq; diem Veneris prox'

poft craftinum Sande Trinitatis de Judicio fuo

inde audiendo eo quod curia dide Domine Regi-
ne nunc hie inde nondum, &c. Ad quern diem
coram Domina Regina apud Weftmonafterium
venit predidus Mattheus Afhby per Attornatum
fuum predidum ; fed quia curia dide Domine Re-
gine nunc hie de Judicio fuo de & fuper premiffis

reddendo nondum advifatur dies inde datus eft

prefato Mattheo Afhby coram Domina Regina
apud Weftmonafterium ufq; diem Veneris proxi-

mum poft tres feptimanas Sandi Michaelis de
judicio fuo inde audiendo eo quod curia dide
Domine Regine nunc hie inde nondum, &c. Ad
quern diem coram Domina Regina apud Weftmo-
nafterium venit predidus Mattheus Afhby per
Attornatum fuum predidum, fed quia curia dide
Domine Regine nunc hie de Judicio fuo de &
fuper premiffis reddendo nondum advifatur, dies

inde datus eft prefato Mattheo Afhby coram Do-
mina Regina apud Weftmonafterium ufq; diem
Sabbati proximo poft Odabas Sandi Hilarii de
Judicio fuo inde audiendo, eo quod curia dide
Domine Regine nunc hie inde nondum, &c. Ad
quern diem coram Domina Regina apud Weft-
monafterium venit predidus Mattheus Afhby per
Attornatum fuum predidum, fed quia curia dide
Domine Regine nunc hie de Judicio fuo de &
fuper premiffis reddendo nondum advifatur dies

inde datus eft prefato Mattheo Afhby coram Do-
mina Regina apud Weftmonafterium ufq; diem
Mercurii proximum poft quindenam Palche de
Judicio fuo inde audiendo, eo quod curia dide
Domine Regine nunc hie inde nondumj &c. Ad
quern diem coram Domina Regina apud Weftmo-
nafterium venit predidus Mattheus Afliby per

Attornatum fuum predidum, fed quia curia dide
Domine Regine nunc hie de judicio fuo de &
fuper premiffis reddendo nondum advifatur dies

inde datus eft prefato Mattheo Afhby coram Do-
mina Regina apud Weftmonafterium ufq-, diem
Veneris proximum poft craftinum Sande Trini-

tatis de judicio fuo inde audiendo eo quod curia

dide Domine Regine nunc hie inde nondum, &c.
Ad
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Ad quern diem coram Domina Regina apud
Weftmonafterium venit predictus Mattheus Afhby
per Attornatum fuum predidtum fed quia curia

dicle Domine Regine nunc hie de judicio fuo de

& fuper premiffis reddendo nondum advifatur

dies inde datus ell prefato Mattheo Afhby coram
Domina Regina apud Weftmonafterium ufq; di-

em Sabbati proxime poft tres feptimanas fancti

Michaelis de judicio fuo inde audiendo eo quod
curia dicTe Domine Regine nunc hie inde non-
dum, &c. Ad quern diem coram Domina Regi-

na apud Weftmonafterium venit predictus Mat-
theus Afhby per Attornatum fuum pfedicturh

fuper quo vifis & per curiam dicte Domine Re-
gine nunc hie plenius intellectis omnibus & fingu-

]is premiffis maturaq; deliberatione inde habita

conlideratum eft quod predictus Mattheus Afhby
nil capiat per Billam fuam predictam fed pro

falfo clamore fuo fit inde in mifericordia, &c. Et
predicti Willielmus White Richardus Talboys

Willielmus Bell & Richardus Heydon eant inde

line die, Sec.

. Mr. Speakeri (Mr. Harley, afterwards Earl of

Oxford) after the Reports were over, told the

Houfe, That he thought it to be his Duty to put

them in Mind of the great Confequence and Im-
portance of this Matter, and that it behoved

them to take very great Caution in their Proceed-

ings, not only that the Grounds and Foundation

be good, but alfo that the Method and Manner
of treating it be according to antient Ufage and

Cuftom of Parliament : And to that End he de-

fires the Houfe would give him Leave to flate

this Matter, as it appear'd to him, and according

to what occurr'd upon the fudden to his Memo-
ry, that the Houfe might take proper Methods
upon this Occafion.

Mr. Speaker then proceeded to give the Houfe
2n Account of the State of Elections by Cuftom
or Common Law, and that the great Alteration

in Point of Elections, was in the Beginning of

Hen. IV. Time, fince whofe Reign the Returns

for Parliament have been made by Indenture.

That by the Statute of 7 H. 4. there is a Method
prefcFib'd of Election and Return, and the Oc-
cafion he took to be this : H. IV. came to the

Succeffion of the Crown by the Depofition of

R. II. when the Parliament was fitting. That

Parliament was continued to H. IV's Time : For

tho' in the Rolls it was call'd a new Parliament,

and Returns were made as by the Sheriffs of the

Counties, and alfo by the Boroughs, as if it was

a new Parliament ; yet it was the fame Parliament,

for they were the fame Men, and there were too

few Days between one Parliament and the other,

to have a new Election. But Henry IV. having

made fuch an extraordinary Step, he would not

leave it as a Precedent to be found out. After-

wards, when Times were a little more fettled, in

his feventh Year, and that Practice was neceffary

to be condemn'd, it was provided, at the great

Complaint of the Commons, that it fhonld be

done by Indenture, that the fame or like Deceit

fhould never be put upon the Kingdom after-

wards, and one Part was to be kept below. This

continued for about four Years, when there was

another Complaint of the Proceeding of Sheriffs,

(he faid he need not mention the Regulation of

forty Shillings a Year, and fome other Things

which are not directly to this Cafe) and upon

that there was a Penalty put upon the Sheriffs of

a hundred Pounds, which he took to be in the
eleventh Year ; and it was put under the Inquiry
of Judges of Affize, and fo it flood all that King's
Reign, 'till H. V. And then there was another
Law made for Electors and Elected, that they
fhould be all refident. Some of the Law Books
give a pretty Conftruction of it, that tho' there
was fuch a Law, yet the Cuftom of Parliament
was to be the Rule. But he faid, he thought it

to be a better Conftruction, That it being then
reckon'd a Service, and a hard Service, none but
Refidents in the Borough Svere compellable;
Thus it continued, 'till about H. VI's Time,' and
then if the Sheriffs had made a wrong Return,
if indicted or profecuted at the Affizes, there was
to be immediate Execution for this Hundred
Pounds, without any Traverfe. Upon this there

was a Statute to allow the Sheriff a Traverfe for

this Hundred Pound, and that he fhould not be
liable to it 'till he was .legally Convicted j fo it

flood 'till about a Year afterwards, that the Par-
liament thought it neceffary to make another Act
about 8 H. 6. and then there was great Complaint
again of the ill Proceedings of Sheriffs : And
the Law was enforced again, and it was declared

who fhould be the Electors ; and the Sheriff was
made liable to the Penalty of a Hundred Pound,'

and Imprifonment without Bail or Mainprize,

and it was inquirable by the Judges of Affize.

Another Statute was made the 10 H. 6. which
inforceth the Manner of Elections, fo it flood.

Then 23 H. 6. there are two Statutes, one re-

lating to the Wages of Knights, Citizens and
Burgeffes, and how they fhould be levied ; ano-

ther reciting the Statute of H. V. and H. VI.
and it fays, That there were not fufficient Penal-

ties on Sheriffs, who befides that fometimes they

fent no Writs to Boroughs, made infufficient Re-
turns, diff. And the Mayors and Bailiffs- were
guilty of the fame ; and therefore over and above
the firft Penalty of a Hundred Pounds, they laid

another Penalty of a Hundred Pounds more,
which was to the Plaintiff, with Cofts of Suit

;

and this was to be tried before the Judges of Af-
fize, and the Courts at Weftminfter^ and at the

Seffions ; and the Action is to lie either for a

Knight, or Burgefs, or any other Perfon that

would bring the fame, but within a Time limited,

three Months from the Commencement of the
Parliament. Thus Elections flood in Point of
Law, 'till the modern Alteration, within every
Body's Memory. And he hop'd whatever Time
Gentlemen took this Matter into Confideratiotv

in, they would do it as became the Houfe of
Commons, and examine all Particulars, as well

as the Judgments of Law, and they would do-

what became a Houfe of Commons, and that no
body would fee the Dignity of the Houfe of

Commons impair'd. And however Differences

were between them in other Things, they would
be unanimous in preferving the Rights of the

Commons, and of doing it in a right and juftifi-

able Manner : And offer'd to their Confideration,

whether it would not be bed to proceed in th«

old Method, by going into a grand Committee
for the Courts of Juftice to confider this Matter,

and that by taking this Courfe, they would walk
in the Steps of their Predeceffors, and avoid

many Inconveniencies, which were eafily to be

forefeen would happen, by taking another Courfe.

But it being moved and feconded to confider

of the faid Reports in a Committee of the whole

F.ufe
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Houfe, the Queftion was put, and carry'd, That
the Houfe on Tuefday then next following, would

• refolve itfelf into a Committee of the whole
Houfe, to confider of the faid Reports.

Ordered, That the fame Members do alfo

fearch the Offices of the Court of Queen's-Bench,

what Proceedings were there in the Cafe of Bar-

nardifton and Soame, and for a Copy of the Re-
cord of the Judgment in that Cafe, and report

the fame to the Houfe.

Luna 24 Januarii, 1703.

Mr. Brewer reported, That the Members ap-

pointed to fearch the Offices of the Court of
Queen's-Bench, as to what Proceedings were

there in the Cafe of Barnardifton and Soame, and
for a Copy of the Judgment in that Cafe, had
fearched the fame accordingly ; and he prefented

to the Houfe a Copy of the faid Judgment, the

Confideration whereof was referred to the Com-
mittee of the whole Houfe, who were appointed

to confider of the Report relating to the Cafe of

Afhby and White.

MarIis 25 Januarii, 1703.'

This Day the Houfe refolved into a Commit-
tee of the whole Houfe to take into Confiderati-

on the Report of the Lords Journals touching

their Lordfhips Proceedings on a Writ of Error

in the Cafe between Afhby and White, & al. and
alfo touching their Lordfhips Proceedings in the

"Matter mention'd in the Petition of Mr. Bathurft;

in which laft Cafe of Mr. Bathurft, as it was al-

ledged, their Lordfhips had- taken upon them an

original Jurifdiction in controuling an Order
made by the Court of Exchequer for the filing of

a Record that had been feveral Years lodged in

Mr. Granges'?, Chamber of the Temple. But the

Committee in the firft Place agreed to go on with

the Bufinefs of Afhby and White; and the Debate
of that Matter was carried on with great Order
and Temper, and was to the Effect following.

Mr. Freeman in the Chair.

Mr. Brewer. Sir, we are now in a Committee
of the whole Houfe upon the Confideration of

the Cafe of Ajhby and White, which I take to be

a Matter of the laft Confequence to the Privileges

of the Houfe of Commons, which I think are

dangeroufly invaded by the Lords Pretence of

Judicature upon them. But as I don't doubt

every Gentleman here thinks it his Duty to

fupport and maintain the juft Rights and Privi-

leges of this Houfe, as intruded by thofe who
fent us hither ; fo we fhall do it in fuch a Manner
as will confift -with, and maintain a due Corre-

fpondence with the Lords. I fhall open the true

State of the Cafe, with the Judgment given up-

on it in Weftminjler-Hall, and fome of the Rea-
fons which, in my Opinion, fupport that Judge-
ment; and then fpeak to the Reverfal of it by

the Lords, (which, with Submiffion, I take to

be a new Attempt of their Lordfhips to bring

this, and all our Privileges before them in Judge-
ment) which, I believe, neither this, nor any

other Houfe of Commons will endure, nor want
Will or Power to relieve themfelves againft fuch

an Ufurpation.

The Plaintiff declares againft the Defendants,

That whereas on the 26th Day of December, in

the 1 2th Year of King William the Third, a

Writ iffued to the Sheriff of Bucks, command-
ing him to caufe to be elected Two Burgeffes for

Aylesbury; the Sheriff directed his- Precept ac-

Vol. VIII.

cordingly to the Conftables, to whom it belong'd
to execute that Precept •, and the Burgeffes being
affembled, and the Plaintiff duly qualified to give
his Vote, he offered to give it for Sir Tho. Lee
and Mr. Mayne; but the Defendants falfly and
malicioufly intending to defeat him of that Pri-
vilege, did refufe to receive it, which he lays to
his Damage, and Iffue being joined, that Caufe
was tried at the Aflizes, and a VerdiA for the
Plaintiff, and 5 /. Damages.
The Fa<5t being thus tried, the Matter in

Hand (that is to fay, Whether this Action is

maintainable by the Rules of Law, or not) was
often argued by Council learned at the Bar, and
afterwards confidered by the Judges in the Queen's-
Bench, and upon their mature Confideration,

Judgment was given for the Defendants, that is,

that the Plaintiff had no good Caufe of Action..
Now I underftand the chief Reafon was, for

that the Right of Voting in fuch Cafes hath ever
been, and ought to be cognizable and determin-
able by the Houfe of Commons, and not elfe-

where: For by the Law and Ufage of Parlia-
ment, the Houfe of Commons have heard and
determined the Right of their own Elections,

and confequently and neceffarily the 'Right of the

Electors to vote; and for this Purpoie, at the
opening of all Parliaments a Committee of Elec-
tions is nominated of Members of our own, to

hear and determine of fuch Right of Elections,

to whom Petitions (after prefented to the Houfe)
are referr'd ; and if any Elector had been refus'd

his Vote in the Country, he is, notwithftanding,

allowed his Vote here, in cafe he had Right,
and it fhall avail the Candidate as much as if the
Vote had been received below; and the Commit-
tee, after Judgment upon the Cafe, report to the

Houfe all the fpecial Matter, and their Refoluti-

ons; where the whole Matter may be afrefh de^

bated, and the Houfe agree* or difagree, with the

Committee, as fhall "appear reafonable; fo that

this Determination and Method of Trial hath
two Digeftions, and more likely to be well found-
ed than that of a common Jury, who we know
are made by under Sheriffs, and often of Perfons
fo corrupted or ignorant, that new Trials are

often granted by the Judges. But it may be ob-
jected, that no fingle Petitioner will be received

by the Houfe: In Anfwer to this, I fay he may;
and I have known Petitions touching Elections

preferred by a very few Perfons, and by the fame
Reafon may by one : I am fure we have no Or-
der of the Houfe againft it; and if Gentlemen
object that no fingle Petition of this Nature was
ever received, if they'll fhew me when it were of-

fered, I will fhew them when 'twas received; I

believe they can't fhew me 'twas ever refufed.

But I would afk if they can fhew me that fuch

an Action as this was ever brought againft the

Officer, as in this Cafe. I'm fure they can't,

and which, in our Law, is allowed a good Argu-
ment, that no Action lies ; efpecially it being a

Cafe which can't be prefumed, but may happen
very often, almoft in every Election: And, I

believe, there never was a new Parliament called,

but frequent Occafions might have been taken

for fuch an Action, and better founded than this

of the Plaintiff's, who was a poor Hoftler, and

removed from that Parifh, by the Order of two

Juftices, as being likely to become chargeable.

But it feems our Anceftors repofed a Confidence

in their Reprefentatives to have Right done them

in fuch Cafes: They fought not Relief from

B b common
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common Juries. And what is now done by this able to the Perfon injured, yet I don't know any
Attempt? Why the Judges upon their Oaths Damages are given him, otherwife than that the

fay, that they have no Cognizance of the Caufe; Party injured is admitted* which is a Relief, the

but notwithstanding, the "Lords fay they 'have Alderman having what he complained for : And
Cognizance, and reverfe that Judgment; and the fo the Elector, his Vote is allowed as good as if

Confequence of that is, the Lords will judge of the Conftable had took it. And by the way,
this our undoubted Privilege, never, 'till now, give me Leave to obferve how fmall a Relief the

drawn into Queftion; and by the fame Reafon new devifed Remedy by Damages is: I dare af-

and Law* the Lords may fit in Judgment upon firm and demonftratey that the Plaintiff in the

all other our Privileges, and thereby we become Cafe in queftion is above ioo/. out of Pocket
depending upon them ; which fome without more than the Cofts and Damages recovered,

Doors, I find, are willing to fubmit to* for that which I take to be infelix vittoria. But if Gen-
they fay, where one is deprived of his Right, he tlemen fay, the poor Hoftler could not ex'pend

ought to have Damages, which the Houfe of fo much, I believe. fo too ; but if at the Expence
Commons can't give. I allow, where one is in- of any great Man, I think it is lefs juftifiable, to

jured, he fhall have Relief by our Law, in one make a Tool of that poor Fellow* perhaps in or-

Place or other, but we have not one Shop to cure der to enlarge a Jurisdiction.

all Diftempers. The Queen's-Bench relieves I muft confefs I take the Cafe of the Elected,

chiefly in Matters Criminal ; the Common Pleas in to be much ftronger than the Caie of the Elec-

Civil Pleas between Party and Party; the Exche- tors; and yet, in fuch Cafes, Relief at Common
quer, in Matters of Revenue ; Chancery, in Cafes Law was always denied* as in the Cafe of Sir

of Fraud ;• and in the Cafe in Queftion, Relief Samuel Barnardifton and Soame, there the Sheriff

may be had (as faid before) in the Houfe of made a double Return ; and in the Cafe of Mr.
Commons by Law and Ufage of Parliament, Onflow, * a falfe Return ; and the Perfons in-

which all Lawyers know is a very confiderable, jured by thofe Returns were put to very great

known, and approved Part of the Laws of Eng- Charges, and kept long from their Seats in the

land. And tho' no Damages are ufually given Houfe, and yet at Common Law could never oh-

here, yet the Officer, for Mifbehaviour, and ar- tain a Relief. The Judges were of Opinion (as

bitrarily refufing Votes who had Right, may be, they now are in the Cafe of the Elector) that it

and has been punifhed by the Power and Autho- was a Matter of Parliamentary Cognizance, of

rity of the Houfe, and even at Common Law, which they were not competent Judges. And
as when an Alderman is refufed by the Mayor, fhould we now admit this Matter to be deter-

or other Perfon who ought to admit him, the mined by the Courts below, what great Confu-
Remedy is by Mandamus, which tho' it is charge- fion and Inconvenience would follow ? I prefume

no

* The CASE of Denzil Onslow, Efq,; was tried at the Aflizes holden for Surry on Wedneflday the 20th
Day of July, in the Year of our Lord 1 681, at Kingfton upon Thames, before the Lord Chief Juflice of England, Six Frauds
Pemberton.

The DECLARATION.
Denzil Onflow, Efq; had brought his Action 6n his Cafe in the Court ofCommon Pleas, againft William Rapley, late Bailiffof the

Borough ofHafelmere; thereby Jetting forth, That Hafelmere was an ancient Borough that ufed to fend Burgeffes to Parliament:

That a Writ iffued to the Sheriff of Surry, to caufe Knights and Burgeffes to be chofen for the Parliament to be held the 17th

Day of Oclober, Anno 31 Caroli Regis. The Sheriff made a Precept to the Borough of Hafelmere, to chufe Burgeffes. That

Auguft 3 1 , Anno 3 1 Carolifecundi, the Plaintiff was duly elected one of the Burgeffes, and returned by Indenture with Sir William

Moore. That the Defendant intending to deprive the Plaintiff of the Honour and Benefit of his Election, did by another Indenture

return Sir William Moore, Bart, and James Grejham, Efq; as duly elected, whereas the faid Grejbam was not duly elected ; whereby
the Plaintiff was hinder'd from fitting in Parliament, and put to great Charge to affert his Right, to his Damage of 200/.

After Not Guilty pleaded, upon Evidence given on both Sides at the Trial, the Cafe appear'd to be thus.

The CASE and EVIDENCE.
At the Election in this Borough for the laft Parliament at Weflminfter, there were Four Competitors, <*>/«. Sir William Moore, the

Plaintiff, Mr. Dorrington, and Mr. Grejham. The Electors meeting and voting, the Poll was demanded, granted, and taken : The
Defendant took Time to perufe and confider the Poll, until the Afternoon ; and having confider'd of it, came again to the Place

of Election, and declared the Plaintiffand S'nWilliam Moore had the Majority of the ancient and lawful Burgeffes, and proclaimed
them Two to be duly eledted, and feal'd an Indenture thereof accordingly; and Mr. Grejham being then prefent, oppofed not
the fame, but defired that Sir William Moore (with regard to his Title and Quality) might be firft named in the Indenture,

although (as was then admitted) Mr. Onflow had the Majority of him; which was done accordingly, Mr. Onflow readily and
generoufly confenting to the doing thereof.

That about aWeek or a Fortnight after, the Bailiffwas prevailed with to feal and return another Indenture, .whereby Sir William
Moore and Mr. Grejham were return'd as elected. Whereupon, Mr. Onflow's Right to fit was controverted, and he fufpended from
fitting; and was put to his Petition to the Houfe of Commons, who upon hearing of the whole Matter, and Confideration had of
the indirectDealingof theDefendant and others, declared Mr. Onflow duly elected, and committed theDefendant. And Mr. Onflow
late in the laft Parliament at Weflminfter for that Borough, and that Mr. Onflow had been at great Charges to clear his Election.

Firfl, The Defendant's Council infilled on the Statute of 1 #.5. cap. 1. That a Perfon elected muft be free, refiant, and
dwelling within the Borough. To which it was anfwer'd, and refolved by the Court, That little or no Regard was to be had
to that ancient Statute, forafmuch a9 the common Practice of the Kingdom had been ever fince to the contrary ; and it was the

Way to fill the Parliament-Houfe with Men below the Employment: And the Objection was difallow'd.

Secondly, It was agreed unto by the Parties and their Council on both Sides, That the Right of Choice of Burgeffes for this

Borough to Parliament, lay in the Burgage Freeholders, reliant, and inhabiting within the Borough, and none others.

Then the Plaintiff's Council infilled and proved, That there voted for him Thirteen, having good and unqueftionable Votes;
unto one whereof the Defendant's Council excepted, for that he before the Election had mortgaged his Eftate : Which the

Party himfelf, prefent in Court, denied upon Oath; and the Court was of Opinion, it had not been a good Objection, if true,

fo long as the Mortgagor continued the Poffeffion, and had the Benefit of Redemption in him.

The Defendant's Council faid, There voted for Mr. Grejham Fourteen, having good Votes; which if fo, would have made a

Majority ; but the Plaintiff's Council excepted to Six of the Fourteen, as being no good Electors, for that one of them lived

not within the Borough; which was proved by ancient Reputation and Perambulation, That the Houfe where he Jived was left

without the Bounds. As to the other Five, the Objection was, they were no real Burgage Tenants ; and that if any Conveyances

had been made to them ofBurgage Lands, they were lately made, and fraudulently contrived, to make Votes againft an Ejection

:

And becaufe the Defendant's Council could not deny but thefe Conveyances were lately made, theCourt put theDefendant to pro-

duce and prove them, which was done; and upon reading of them, it appear'd Two of the Five were made after the Tcft of the

.Parliament Writ, and Three of them, in order to carry on Sir Philip Floyd's Election in the Borough about Five Years fince.

Two
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no body will pretend to exclude the Jurifdictiori Sir Tho. Powys. Mr. Freeman, I believe I fhould

of the Houfe or* Commons in this Cafe; and yet hardly have rofe up in this Matter, but that I

if they judge one way, and the Courts below ano- think it more particularly my Duty to fpeak to

ther, and neither have Power to fuperfede or reverie this Thing, if it were poffible, than any other;

the Determination of the other, under what Un- for in truth I have had a more particular Oppor-
certainty will the Officers and all Parties concern'd tunity of knowing the Nature of this Cafe; and

lie? 'Whereas, in other Cafes, where one Court the Proceedings in it, and what the Confequences

errs, a fuperior Court reveries; but here both of it will be, than many others have had.

Adjudications ihall ftand together, tho' incon- I mull acquaint you I was of Council in this

fiftent the one with the other. Caufe in the Houfe of Peers upon the Writ of

But 'tis faid in this Cafe, the Action lies, becaufe Error with White, and the other Conftables that

the Defendant refufed the Plaintiff's Vote malitiofe were profecuted in this Action, and did to my
&falfo: I take thofe to become Words of Courfe, Power defend what I took to be the Rights and

and no Evidence of that is given to the Jury. Privileges of this Houfe.

Sir, To conclude, the Houfe lately pafs'd a I would ftand right in the Opinion of every

Refolution, That no Lords fhould intermeddle at Body ; for what I did there for my Client in the

any of our Elections: But if this is allow'd as Law, Courfe of my Profefllon, I don't think myfelf

they may at the laft judge and make (for ought obliged to maintain here; for then it was my
I know) all our Elections. But for my Part, I Duty to do my bed for him as his Council, but

am for continuing the Poffeffion of this* and all now he hath done with me^ and I have done with

other jufr. Privileges, as derived down to us from him in this Place.

our PredecefTors, who ever enjoyed and exercifed It hath been -to the great Honour of fome Judges
them as now we fhould ; and I hope before we in Wejiminfter-Hall, who have argued in Cafes below
rife we fhall think of fome Remedies, and not lie at the Bar, and have been brought on the Bench
wholly under the Power, or Mercy of the Lords. before the Caufehath been determin'd : That they

Two of them were Conveyances by one Vallor, who had a Garden of about thirty Rods, and convey'd to each of his two Sons
a Piece of it* containing about ten Rods, of which they had made Jointures to their Wives, each Share being worth at beft 2 s.

per Annum. ' Another of the Five was made by a Father who had a Clofe containing two Acres, and made a Conveyance to his

Son of about a Quarter of an Acre, which always after lay undivided, and was conftantly enjoy'd by the Father. Another
Conveyance was made by a Son-in-law to his Father-in-law, of a Cart-houfe. The laft was a Conveyance to one Jack/on, of a

little Tenement; but it was proved that collateral Security was given to re-convey, and that the Grantor had repair'd it. As
to all Five, there appeared feveral Badges of Fraud, as a continued Poffeffion in the Grantors, cifr. and the feveral Confeffions

of the Purpofe and Intent of making them for the Elections.

The Court cenfured fuch Proceedings as evil and unlawful : Mr. W. (Recorder of G.) one of the Defendant's Council, flood

up to juftify thefe Proceedings, and faid it was Part of the Conftitution of our Government to do fo. At which the Court feem'd
very angry, and wonder'd that any one, efpecially a Man of the Gown, ftiould fay fo; and faid, Do you think our Govern-
ment hath no better Conftitution ? With which the Gentleman not being fatisfied, he was told by the Court, he deferved to be
taken Notice of for faying fo, and that he feemed to have advifed the Thing done.

To conclude the Evidence, the Plaintiff's Council deliver'd into Court Ten or Twelve feveral Conveyances that were proved
by the Party that wrote them, to have been made by Mr. G's Order, to make fo many Votes at a former Election; wherein Mr.
Grejham was concern'd ; and the Election being over, they were cancell'd and deliver'd up, concerning which, Mr. Grejham
endeavour'd to fay fomething by way of Excufe, but was told by the Court, it was too bad to be excufed; and it was well an
A&. of general Pardon had patted fince this was done, elfe he fhould have anfwer'd it in another Place. During the whole Time
of the Trial, the fame was managed with great Patience andCircumfpedtion ; for fo foon as the Caufe was open'd by the Plaintiff's

Council, the Court perceiving the Nature of it, commanded Silence, and Attention in the Jury: The Court declaring it was of
great Weight, as great as any that ever came there to be tried. And the Evidence being fully given on both Sides, the Court
by way of Direction told the Jury, that the Plaintiff need not, as this Cafe is, prove any exprefs Malice in the Defendant; for

it fhall be intended when a Man fhall do fuch an evil Thing as this is, contrary to his own Knowledge, and Declaration made
upon the Election , and afterwards alfo; (for it was proved againft him, by one or two Witneffes, that a little Time before this

Trial, he did confefs Mr. Onflow was duly elected, and that he had told Mr. Grejham what would come of it.) And the Court
further told the Jury, that this was a Caufe of Moment, and deferved more than ordinary Confideration ; and the making Votes
by fuch Means, was a very evil and unlawful Thing, and tended to the Deftrudtion of the Government, and debauching of Par-
liaments : And although fome of the Conveyances were made fome Time before his Election, to ferve a Turn at a former Choice ;

yet that they were fraudulent, and void in their Creation, and ought not to be made ufe of at any Time againft any other Perfon;

and that it was fenfelefs to think fuch Practices were Part of the Conftitution of our Government, or to imagine that Perfons

whom we entruft with our Lives and Fortunes ought to be made and chofen by fuch evil Devices; and that fuch Practices deferve

to be feverely punifhed, and direfted the Jury to give fignal Damages: Whereupon the Jury withdrew, and after a fhort Stay

gave a Verdift for the Plaintiff, and 50/. Damages.
And the Court in the Courfe of Evidence having obferved one Billinghurft to be much concern'd in the Proof and Management

of their fraudulent Deeds, conceived him to be privy to much of the Practice thereabouts, and commanded him to ftay in Court
until the Jury had given in their Verditt; which when they had done, the Court required him to find Sureties to appear in the

Court of King's-Bench next Michaelmas Term, to anfwer to an Information touching the faid Mifdemeanor ; and in the mean time

to be ofgood Behaviour, which accordingly he did do; and Sir William Moore, and Sir George Woodruff (whom he had ferved in

the laft Election at Hafelmere) were his Sureties. And the Court required the Plaintiff, Mr. Onflow, to fee that an Information

be preferr'd; which he promifed to do: And the Court declared it was a very great Offence, and fhould be feverely punifh'd.

I fhall give a few Inftances of what the Houfe ofCommons have done in former Ages to punifh and prevent Evils about Elections.

1. Anno 20 Jacobi, Doftor Harris, Minifter of Blechingly in Surry, for mifbehaving himfelf by preaching, and otherwife, about
Election of Members of Parliament, upon Complaint, was call'd to the Bar of the Houfe of Commons, and there as a Delinquent
on his Knees, had Judgment to confefs his Fault there, and in the County, in the Pulpit of his Parifh Church, on Sunday before

the Sermon.
2. Anno 21 Jacobi, Ingrey, Under-Sheriff of Cambridge/hire, for refufing the Poll, upon the Promife of Sir Thomas Steward

to defend him therein, kneeling at the Bar, received his Judgment, to ftand committed to the Serjeant at Arms, and to make
Submiffion at the Bar, and acknowledge his Offence there, and to make a farther Submiffion openly at the Quarter Seffions, and
there alfo to acknowledge his Fault.

3. Anno 20 Jacobi, the Mayor of Arundel, for mifbehaving himfelf in an Election, by putting the Town to a great deal of

Charge, not giving a due and general Warning, but packing a Number of Electors, was fent for by Warrant, and after ordered
to pay all the Charge; and the Houfe appointed certain Perfons to adjuft the Charges.

4. And laftly, 3 Car. 1. Sir William Wrey, and others, Deputy-Lieutenant9 of Cornival, for affuming to themfelves a Power
to make whom they pleafed Knights, and defaming thofe Gentlemen that then flood to be chofen, fending up and down the

Country Letters for the Trained Bands to appear at the Day of the Election, and menacing the Country under the Title of his

Majcfty's Pleafure; had Judgment given upon them, to be committed to the Tower. 2. To make a Recognition of their

Offence at the Bar of the Houfe upon their Knees ; which was done. 3. To make a Recognition and Submifli»n at the Affizei

in Cornwal, in a Fo>rm drawn by a Committee. See this Cafe in a Folio Pamphlet, printed 1681.

have
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have argued at the Bar one Way, and when upon

the Bench, have given Judgment another Way
againft their very Clients, and thereby done their

Duty in both Places.

Now, when I have faid this, I hope I do ftand

Fair and clear, that I now fpeak as a Member of

the Houfe of Commons.
You are upon a Point which I wifh had never

happened, for there is nothing I enter upon with

greater Reluctancy, than what looks like a Dif-

pute with the other Houfe; for no Man pays a

greater Honour to the Houfe of Peers, and to

every Peer there, than I do; however, as I am
intrufted, I (hall endeavour to maintain the Rights

of this Houfe. And I do fay, if the Peers of

England can determine all our Properties at Law
upon Writs of Error, and all our Rights in

Equity upon Appeals; and if they can deter-

mine all our Elections in Confequence of this

Action* (as I am of Opinion they may, if this

Action prevails,) they have a greater Power than

ever that Houfe had in the Days of their Noble

Anceftors, when they were in their greateft

Grandeur.

I will (how you what will be the ill Confequen-

ces, and I think it very fit for you to take

this Matter into Confideration, if there be any

way to come at it. Firft, I can't deny, but ge-

nerally fpeaking, a Man has Right to bring his

Action at Law; but then I hope, tho' a Man
hath a Right to bring an Action, yet he can't

bring it in Detriment to any other Man's Privi-

lege; for if a Member of this Houfe be fued in

Time of Privilege, tho' a Perfon have a Right to

fuch Action, yet he can't profecute it in Breach

of the Privilege of fuch Perfon, much lefs can a

Man profecute an Action in Breach of the Pri-

vilege of this Houfe. And fuppofe this' fhould

come before the Lords in Queftion by Writ of

Error, and they mould be in PofTeffion of the

Caufe; fure every Determination of the Lords

upon a Writ of Error, is not without more ado

to be conclufive to the Commons in their Rights

and Privileges, fo as that they may not take an

Alarm, and be concerned if all their Privileges

are about to be taken from them. Suppofe any

Member of this Houfe, (as I think by the Privi-

leges of this Houfe, he may,) mould in this

Houfe have juft Occafion to take Notice of

fome great Mifdemeanor in any great Officer of

the Crown, and fhould afTert Matters highly in-

trenching on the Honour of a Peer of England;

and fuppofe when the Parliament was up, the

Peer fhould bring his Action of Scandalum Mag-
natum againft the Member at Law for Words
that he had fpoken here, and lay them as fpoken

elfewhere, (for fo in a tranfitory Action he may,)

and he fhould juftify that they were fpoken in

the Houfe of Commons, where, by the Privileges

of the Houfe, Freedom of Speech is allowed

;

and fuppofe Judgment in that Cafe, (as in this it

was,) fhould be given againft the Plaintiff, and

afterwards this by a Writ of Error fhould be

brought before the Peers, and they fhould re-

yerfe this Judgment, and give Judgment for the

Plaintiff; Can any thing be more deftructive to

the Conftitution of Parliament, if fuch a Cafe as

this fhould happen ? And muft the Commons in

fuch Cafe fit down by it ?

"'uppofe any Man fhould prefume to arreft any

Member as he was going into the Houfe of Com-
mons, nay, the Speaker himfelf, and afterwards

he is committed by Order of the Houfe, and the

Perfon committed fhould bring his Action for

taking him into Cuftody, and the Serjeant who
took him into Cuftody fhould plead this Matter,

and the Judges give Judgment for him as they

did for the Defendants in this Cafe, and by Writ
of Error, it being brought into the Houfe of
Peers, they fhould reverfe this Judgment, and
give the Plaintiff his Damages; Will any one
fay, we could not take Notice of this ? Would
it not deftroy all our Rights and Privileges?

So no doubt in this. Cafe, tho' they have gone
by way of Action at Lawj and Judgment in

Weftminfter- Haiti and Writ of Error in the Houfe
of Peers, it cannot be faid, but if it concerns our
Rights, we may take Notice of it. In the Cafe
of Sir John Elliot, &c. (Vol. VII. page 242.) the

Commons declared the Judgment, 5 Car. 1. ille-

gal, and againft the Privileges of Parliament.

It is my poor Opinion 'tis our Right, (and I

think no body can doubt it,) for we are in Pofc

fefh'on of it, to determine our own Elections 5

and I would be glad to be acquainted when firfl

we began to hear and determine our own Electi-

ons; I believe no body will fay with Certainty

when we did not.

I know we have a turbulent Author, who ge-

nerally affected to be in the Wrong, and tho'

a Member of this Houfe, made it his Bufinefs to

write againft their Privileges, and was always

hunting among the Records of the Tower, from
whence he brought away a great deal of Dirt
with him, and yet could never pretend, or pro-

duce more than two Inftances, where the Com-
mons reforted to any other Place for the fettling

the Right of their Elections: The Man I mean,
is Mr. Prynn; he takes occafion to do it from
what is faid by my Lord Chief Juftice Coke, (who,
with your Favour, Imuft take Notice of fo far,

as to fay he was not only a very great Man in our
Profeffion, but had been Speaker of the Houfe of
Commons in his Time,) and he, in his 1 /«/?.

fol. 116. and 4 Injl, 1 cap. fol. 14, 15, and 23.
afTerts, That the Law of Parliament is as much
Part of the Law of the Kingdom, as any other,

and indeed the higheft: He calls it Lex & Con-

fuetudo Parliamenti, and fays, This is a Law that

each Houfe hath PofTefTion of, and judgeth by,
and each Houfe is a Houfe of Judicature; and
he puts upon this a great many Inftances, and
fome of them may feem ftrange to thofe who have
run upon the Commons of late. He tells you
of a Cafe, 8 Eliz. at that Time On/low was
Speaker, (and it is in fol. 19. of the Book of the

Houfe of Commons of that Year,) one Long was
returned a Member for Weftbury, and it being
complained of that he came into the Houfe by
undue Practices, it was enquired into by the

Houfe of Commons, and found that he had
given four Pounds to the Mayor of Weftbury

;

and they having examined and try'd this Matter,

they did not only expel Long, but they fined

and imprifoned the Mayor of Weftbury, fecundum
Legem & Confuetudinem Parliament. Mr. Prynn,

the Author I mentioned, fuppofeth there was a

Time when the Commons ufed to apply to the

King, in cafe Wrong was done in the Matter of

their Elections; and in his Comment on the

4 Inftit. 3 1 . goes back to 1 2 E. 2 . There the

King was pleafed by CommifTion to appoint fe-

veral Perfons to hear the Matter of an Election.

He pretends to another Inftance, and that is in

Henry the Vlth's Time, in the Cafe of Hunting-

ton; and there was a Petition to, and a Cornmii-

fion
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fion from the King in like manner. The lateft of

thefe Inftances is above two Hundred Years ago,

and neither of them make any thing for a Power

in the Lords to determine the Elections of the

Commons; but on the contrary, rather for a

Power to be delegated by the King ; and the In-

ftances are but Two.
Now, I fay, Sir, we are, and have been ill

Poffeffion of this Right for a very great Length

of Time, and have it confirmed tb us by Act of

Parliament ; for the late Act of 7 and 8 of King

William, hath in Effect declar'd, that the Deter-

mination of the Right of the Electors is in the

Houfe of Gommons ; for it fays, That the She-

riffs and Officers of all Sorts, ftiall follow the laft

Determination of the Houfe of Commons, as

their Rule and Guide in fuch Cafes. And furely

nothing is more abfurd, than to fay^ that this

Houfe fhall examine, try, and determine who are

Elected ; and yet Wejlminjler - Hall; and the

Lords mall examine and determine the Right of

the Electors : How can any one examine the

Election, but the firft Step he takes muft be to

confider and determine who are the Electors ?

And the determining the one, is determining the

other.

I would trouble you a little with the Reafons

they give why this Action fhould lie. It hath

been faid, and I think 'tis true for the Honour
of England^ and I believe it hardly can be found

to fail, That where a Man hath a Right, and a

Wrong done him, he's fomewhere to have a

Remedy ; but now let us fee the Application of

this Rule. Are they not by the fame Law that

fettles the Right, and declares the Wrong, to

enquire where the Remedy is to be had ? For

tho' you have a Remedy, you miftake that which

is the proper Remedy ; and the fame Law that

fettles the Right, and declares the Wrong, gives

the Remedy, you muft therefore go to the Place

where the Law directs your Remedy, not where

your felf would defire the Remedy. Therefore^

fays my Lord Coke, in his Preface to his 4 In/lit.

and 1 ikewife fol. 14 and 15. We have feveral

Jurifdictions, fome Ecclefiaftical, fome Tempo-
ral, C5V. fome govern'd by one Law, and fome

by another'-, and aJl muft have their Rules and

Bounds, which muft be obferv'd. If your Right

be Ecclefiaftical, as for Inftance, before the Sta-

tute of Tithes, could you in Wefiminfter-Hall

have brought your Action ? Or if Iffue had been

join'd in fuch an Action, and the Parties had gone
to Trial, will any Body fay but that the Judges
muft have arrefted Judgment, and faid that 'twas

out of their Jurifdiction ? If a Lord of a Manor
fhould refufe to admit a Man, to whom a Sur-

render is made of a Copyhold Eftate, the Lord
has done him Wrong, and Damage too ; but

yet he can't bring his Action at Law for it, for

it is an equitable Right, and he muft go to a

Court of Equity for his Remedy ; and fo I could
put a thouiand Inftances, but I will not fpend
your Time. So that I fay, 'tis not enough to fay

you have a Right, and muft have a Remedy, and
therefore you may bring your Action at the
Common Lav/ ; but you muft feek it in a proper
Place, though perhaps Cofts and Damages, and
a Trial by a Jury, may be more deferable by the
Party.

Now, in this Cafe I would know, Whether
this is not a Matter of Parliamentary Jurifdicti-

on, and alfo a Parliamentary Right ? Is any
•Vol. VIII.

Thing more plain ? He that hath a Right to Vote,
hath a Right to fend a Perfon to reprefent him,
and Sit in Parliament i therefore 'tis' a Parlia-

mentary Right : Where then muft be your Re-
medy ? In the Houfe of Commons, where you
have a Right to fend a Perfon to Sit and reprefent
you ; there you may complain, I was deny'd my
Vote, or mifus'd upon the Election. This, by
the Law of Parliament, fhall be examin'd here,

and for this Purpofe you conftantly appoint a

Standing Committee of Elections.

Indeed I can't but wonder at the bringing of
this new-invented Action • for if there be any
thing certain in the Common Law, 'tis this,

That where you claim a Right to any thing, it

muft be founded upon common Ufage in that

Cafe, or in fome Cafe that carries the fame Rea-
fon, and is juft like it; for the Common Law,
generally fpeaking, is nothing elfe but Common
Ufage. Now let us fee for the Ufage in this

Cafe, and whether there has been any thing like

this Action before. Say they, how do you know
but fuch Actions have been brought before ? I

do not fee that there can be a ftronger Negative
Proof in any other Cafe than in this; for we
have had Parliaments, a? appears by our Statutes

in Print, for five hundred Years* and we have
had Parliaments in every Reign fince, and in fe-

veral Reigns a great many Parliaments : And let

Us confider, whether this Cafe would not have
happen'd frequently in five hundred Years, in

fo many Elections in Counties, Boroughs, and
Cities, where there are fuch infinite Numbers of
Electors : And therefore this Cafe muft fre-

quently have happen'd if fuch an Action lay at

Law. If it be afk'd, how do I know that fuch

an Action hath not been brought before ? I an-

fwer, 'Tis wonderfully plain there never was fuch

an Action brought before ; for as we have our
Acts of Parliament in Print, fo we have faithful

Reports of all our Law-Cafes, which we call the

Year-Books, and which are Memorials of all

Cafes fo long back as from E. IPs Time, that is,

400 Years, follow'd by a Series of Reports 'till

this Time, and are now grown fo numerous, that

they become a Burden. And I will defire any
Gentleman of the Law here* or in England, to

fhew me the Footfteps of any fuch Action as this*

or of this Kind 'till now, ever brought before,

We have always faid, Our- Forefathers were Wifer

Men; and greater Lawyers than we are ; and fo they

were : But fuch an Action as this never entered

their Thoughts.

But it may be faid, How does it appear that

there was Occafion for thefe Kind of Actions

formerly, for Men heretofore were unwilling to

ferve in Parliament, they were hir'd, and almoft

preffed to it, and it was hard to get Men to come
up ? I anfwer, It was fo far otherwife for many
Years paft, that fo early as//. IV's Time, there

were great Contefts about Elections, and the

Sheriffs in thofe Days were apt to do Wrong, as

appears by 7 H. 4. cap. 15. And therefore

11 H. 4. cap. 1. there was impos'd One Hun-
dred Pounds Penalty to the King, on the Sheriff

that did not do his Duty, according as the Sta-

tute does direct : So that it does appear there

was Occafion for thefe Actions, if they had lain

by Law ; and yet you will find that never, till

23 H. 6. did it enter into the Thoughts of any

Man, that an Action at Common Law could be

brought for an Injury in an Election ; and there

-

C c fore
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fore that Act recites* that there was not before

that Time, a fufficient Remedy for the Party

griev'd,' and therefore gives a Hundred Pounds
to the Party, and Cofts if a Knight, and Forty

Pounds if a Citizen or Burgefs, and that by a

Law made on purpofe to help the Party to an

Action where there was no fuch Remedy before.

Thus it refted till the famous Cafe betweeh

Nevill and Strode, in 2 Siderfin, fol. 168. (in

that Time they fent five Knights of the Shire

out of Berkjhire<) Mr. Nevill broughf his Action

againft Strode the Sheriff; and he alledg'd, that

he being One of the Five chofen for that County,

Strode had malicioufly and falfely refus'd to return

him, &c. and the Jury gave him fifteen hun-

dred Pounds Damages. This Action made a

great Noife, and the Judges look'd upon it as

a great Novelty, and thought fit to confult the

Parliament in it * * (in former Days in Matters

relating to the Parliament, they ufed to confult

the Parliament,) and the Judges heretofore when
they were afk'd their Opinion in difficult Mat-
ters relating to the Parliament, or Law of Par-

liament, would fay this was above us, and there-

fore to be decided by Parliament. And this

Cafe being referr'd to the Parliament, they look'd

upon it as fo extraordinary an Attempt, that tho'

Mr. Nevill had a Verdict for fifteen hundred
Pound Damages,, yet he never got a Farthing of

the Money, or any Benefit by the Verdict : Sed

ibi dormivit.

After this, came the great Caufe that hath

been mentioned of Soame and Bamardifion ; and
methinks this deferves very much our Confide-

ration, and how far the Determination of the

Houfe of Peers ought to be a Rule in this very

Cafe. That Caufe fet forth with great Profpect

of Succefs : Sir Samuel Barnardijlon in that Cafe,

did not flight the Determination of the Houfe of
Commons, but firft petitibn'd this Houfe as the

proper Place to determine his Right, and had it

decided for him, That he was the Perfon duly

eleded, and the other Return was taken off the

File ; and then he brought his Action at Common
Law, and fet forth this whole Matter, and that

the Sheriff falfely and malicioufly return'd another

with him, whereby he was kept out of his Right,

&c. a long Time, and put to very great Expence
and Cofts. This came to be try'd at the Bar of

the King's-Bencb, and there was a Verdict given

for Sir Samuel Barnardijlon for eight hundred
Pounds. This was look'd upon as a great Cafe,

and my Lord Chief Juftice Hale bid all Perfons

about him take Notice, that they did not deter-

mine the Right of the Election, for the Judg-
ment in that Cafe belong'd to the Parliament

;

but faid, fince the Floufe of Commons had de-

termin'd the Right, he thought they might follow

their Judgment to repair him in Damages, and fo

gave Judgment for the Damages the Jury had
given the Plaintiff.

This Cafe was look'd upon fo improper for

the Common Law, that upon a Writ or Error
brought in the Exchequer Chamber, that Judg-
ment was revers'd* becaufe the Common Law
could not any way intermeddle with Elections

to Parliament, further than was directed by
Acts of Parliament. It might have been faid,

and I know 'twas faid, that the Reverfal of this

Judgment was by an extraordinary high Hand :

And therefore, upon the Revolution, in the very
Beginning of King William's Reign, Sir Samuel
Barnardijlon brought a Writ of Error in Parlia-

ment, complaining, that in the Exchequer Cham-
ber they had revers'd this Judgment unjufdy,

and went upon thefe Reafons, as may be obferv'd

from the Journal of the Houfe of Lords, which
were the Reafons of fome very few protefting

Lords.

Firjl, Becaufe it was a denying Sir Samuel
Barnardijlon the Benefit of the Law, which, gives

Relief as to all Wrongs and Injuries.; and here is

a very great Damage to the Plaintiff", and there-

fore he ought to be repair'd..

Secondly, Say they, if it fhould be allow'd that;

Sheriffs and Bailiffs may make falfe Returns, and
no Remedy but a Hundred Pounds Forfeiture^

it v/ould be of dangerous Confeq-uence, . and
might tend to the packing of a Houfe of Com-
mons, which may overturn the whole Confti'tution,

But the Peers then did not think thefe Reafons
fufficient for this new Action at Common Law,
and accordingly the Houfe of Peers affirm'd the

Judgment of Reverfal in the Exchequer Cham-
ber, and faid, the Judgment was well revers'd %,

for that no fuch Action did lie at the Common
Law, though the Injury done did tend to the

Plaintiff's Damage; and all the other Mifchiefs

which are now fuggefted, were infifted on ; and
thus it Hands to this Day. And yet now 'tis faid

upon the fame Reafons, the Action does lie fas

this Perfon, tho' he be only an Elector, and muft
receive much lefs Damage than the Perfon elected >

and there is no one Reafon for the Elector, but
holds more ftrongly for the Elected. The Elected

can't maintain an Action, and yet now 'tis clear

that one of the Electors may, tho' he can have
no fubftantial Damage ; for if a Man- comes and
gives his Vote, (as here in this Cafe,) 'tis not in

the Power, of the Officer to hinder him of the

Benefit of it ; for his Vote will be as well given,,

as if the Officer had put it down, and this with
refpect both to the Perfon who gave the Vote,

and him for whom he voted ; and fo really 'tis r.o'

fubftantial Damage to any Man.
The next Thing I fhall mention to you, is

another Cafe of Mr. Onflow : He brought his

Action againft the Sheriff of Surry for making
fuch a Return upon him,. (I believe I have the

Gentleman in my Eye who brought that Action,)

he declar'd in the fame Manner that it was done

falfely and malicioufly, and had a Trial and a

* Sir Humphry Maclcworth, in his Vindication of the Fundamental Right of the Commons e/~ England, Page 27, faith, In the

Cafe of Strode and Nevill, An. 1655, in an Action on the Cafe, againft the Sheriff for a falfe Return, to the Damage of zoool.
after Verdict for the Plaintiff, and 1500/. Damages, the Court of King's-Bench adjourned the Cafe into Parliament, propter

difficultatem, Whether the Action did lie or not ? Where it is to be obferv'd, that it was not adjourn'd into the Houfe of
Peers, but into the Houfe of Commons,, as the only proper Judges, in all Cafes of that Nature concerning Elections : So.

careful were they of the Rights of the Commons.
And let not the Iniquity of thofe Times of Rebellion be objected to this Inftance ; the Argument from thence extremely

confirms the Right of the Commons; for if it be confidered that Cromnvell had then created a new Houfe of Lords, and
wanted nothing but a Houfe of Commons to eftablifh his Ufurpation ; that to this Purpofe he had form'd a New Model of an
Houfe of Commons, and overturn'd the Method of Elections, -depriving all the Boro'jighs of their Rights, and caufing the

Choice and Returns of Members to be made by the County ; yet the Name of a Houfe of Commons remained ; and even

rhac was fo reverenced in thofe Days, that none would attempt to deprive them of their effential Privilege, of judging of Elec-

tions : No Influence could biafs the Judges ; they thought it fo inherent, that they would not prefume to intermeddle in it.

Verdict

;
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Verdict; and yet notwithftanding, the Court of

Common Pleas, (being govern'd by Sir Samuel

Barnardijtons Cafe,) did unanimoufly, 33 Car. 2.

fay, We muft not prefume to determine the Me-
rits of Elections, or Returns, there is a proper

Jurifdiction for it, and they gave Judgment
againft the Action, and I think he hath ac-

quiefced in it ever fince. I am fure I have heard

no more of it ; the Reafons given by the Court,

appear in the Report of the Cafe in 3 Levinz*

fel. 29 and 30. and are worth the reading.

There was a Cafe a Year ago between Prideauk ••

and Morris, in the County of Cornwal. Mr.

Stratford was return'd, and Mr. Prideaux brought

an Action in the Common Pleas, in the Time of

King William, againft the Viander, for making

a falfe Return againft him to his great Damage,
and Jaid it with all Aggravation. This went to

a Trial in Cornwal, and there was a fpecial 'Ver-

dict found ; and tlie Queftion was, Whether this

Action would lie before the Commons had de-

termin'd the Right of Election ? And the whole

Court unanimoufly gave Judgment, that the

Action could not be brought till the Mattes-

had been firft brought before the Houfe of Com-
mons, and they had determin'd the Right.

Now here is a total Silence in all Books of the

Law, that any fuch Action as this is doth lie :

Here are the Acts of H. 6. and King William]

which provide Remedies at Law, becaufe there

was no other Provifion before. Here are not!

only thefe folemn Judgments in Weflminfter-Hall,

but the Judgment of the Houfe of Peers, in the

Cafe' moft like to this of any that can be thought

of, that no fuch Action doth lie; And yet I

can't tell how, thefe are abroad Perfdns that en-

deavour to run upon the Houfe of Commons,
and ufe them ill on all Occafions, and are zealous

for this Caufe, which feems to be fet on foot to

undermine all our Elections, and bring them to

another Judicature.

Now fee the Confequehce : No Man ought to

have a-fdot againft him, two Judgments at once

in two feveral Courts, whereby one may punifh

him at the fame time for doing a thing, and the

other for not doing it. I believe fiich Proceed-
ings would be look'd upon as barbarous, even
in Turkey, and yet that will be juft our Cafe :

A Gentleman petitions the Houfe of Commons,
and fays, The Right is in fuch a Set, or Sort

of Men ; as for Example, in all the Freemen, or

free BurgelTes ; and that according to that way
of Election he was chofen,- and not the Perfori

that is return'd ; and this is determin'd by the

Committee of Elections, and afterwards by this

Houfe, againft him that petition'd. This Man
goes immediately and brings an Action in Wejl-

tninJler-Hall againft the Officer that return'd the

other ; nay, every one of thefe Peffons that he
afnrm'd the Right of Election to be in, bring
their Actions, and it comes into Weflminfler-Hall

to be try'd, and the Jury find the Right to be
in thefe Men, as he has alledg'd, contrary to the
Determination of the Houfe of Commons, and
Judgment is given againft the^ Officer in every one
of thefe Actions, for the Men 'you have determin'd
the Right not to be in. You can't fet one of
thefe Judgments againft the other-, I can't de-
fend myfelf in Wejlminfter-Hall, by faying, The
Houfe of Commons have determin'd that thefe
Men, who fue me, have no Right to Vote. There
is nothing like this in the World, two indepen-

99
dent Courts can't controul one another, but both

may go on together in the fame Caufe, and both

having a Right to judge, one judges one way,
and the other t'other, and the Officer is crucify'd

between them.

Let it be cbnfider'd again, that at this Rate
none but Knaves, or Beggars, will be Mayors,
or Bailiffs, in an Election-Year : For fuppofe

as at Weflminjler, where I think there are Ten
Thoufand Electors ; or fuppofe it be as in fome
Towns near Wales, for one of which I have the

Honour to ferve, where the Defendants of every

Burgefs claim a Right to Vote, and by Confe-

quence they will bring it in Time almoft to all

the Sons of Adam ; for all the Sons, and all the

Daughters Hufbands, and all their Defendants,
claim a Right to Vote. Now, what a miferable

Cafe muft that Officer be in, when Perfons fhall

come from Eaft, Weft, North and South, and
fay their Pedigree is fo and fo, (for they are

good at Pedigrees in thofe Countries,) yet, What
a Condition is he in ? He's bound to determine

whether they have a Vote or hot ; and tho' he's

no Lawyer, or Herald, yet however he's bound
to give Judgment one way or another, at the Pe-
ril of an Action : And fuppofe but a hundred
Men fhould bring their Actions againft the Offi-

ficef, what Man can ftahd a hundred Actions,

tho' he be in the Right ?

There are not only thefe Difficulties in the

Cafe, but there is Revenge ; and in popular

Elections there are thofe Heats, and the Voters

engage with that Animofity, that the lofing Side

next Day will be ready, perhaps only for Revenge,

to fend for a Multitude of Writs, and have the

Pleafure of ruining the Officer who was againft"

them, tho' he was in the Right ; for every one
has a Right to bring his Action, whofe Vote was
difallow'd, tho' it fhould be found at laft that he

had no Right.

As to the Words falfo & malitiofe laid in this

Declaration, which feem to be a great Ingredi-

ent in this Action, I agree, in fome Cafes where

there is a Jurifdiction, thefe Words may make a

great Aggravation of the Offence; but they

can't make a thing unlawful that is lawful, nor

give a Jurifdiction where there was none be-

fore : For no Man will fay, if a Perfon fhould

bring an Action at Common Law for a Legacy,

and alledge, That th6 Executor, tho' he had

fufficient Affets, yet he falfo Cff malitiofe refus'd

to pay it ; that would give a Jurifdiction to the

Courts of Common Law. Thefe Words are

verba Clericoruni, Words of Courfe for the moft

part. Befides, how dangerous and hazardous ic

would be for an Officer, tho'*ever fo innocent, to

depend upon thefe Words, when every Body
knows that Falfity and Malice reft in the Mind,

they are in the Imagination, and the Jury that

are to try this Action, are at Liberty to judge

with what Mind the Officer acted ', that would

be the hardeft thing in the World for an Officer

to undergo in every Action. It would be

enough for the Jury to prefume it was done ma-

licioufty, (feeing few Mayors, or Bailiffs, but

have their Inclinations, and give their Votes

themfelves for their Friends,) becaufe the Officer

made an Intereft for the other Side j and the

Confequence of this new-invented Action, if

countenane'd, will be, that every Triennial Par-

liament will bring a Triennial Harveft to Wefl-

tninfler-Hall. I fpeak againft my own private In-

tereft,
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tereft, if that was to be confider'd. Elections,

without Actions, keep up Animofities too long,

fo that they are hardly heal'd in three Years

Time ; but thefe Actions will help to vex and

worry Corporations from three Years to three

Years, and Mayors and Bailiffs will be the moll

miferable Men in the Kingdom, and ought to

run their Country, rather than ftand a popular

Election ; whereas the Officer is accountable to

you for his Behaviour at the Election.

This is not a Matter that ftands in need of the

Aid and Affiftance of IVeftminfier-Halt, that they

fhould invent a new Action and Remedy, as if

there was a Failure of Juftice. Has any one

come with a Complaint againfl any Officer to this

Houfe, and they have not been willing to hear

it? Have not the Committee a Right to hear and

report Matters with refpect*to the Electors, as

well as the Elected?. And have we not known
that the Electors, tho' but a fmall Number of

them, (as in a late Cafe of this forry Town of

Aylejbury) about Five, I think, of the Electors

came and complain'd, and their Complaints were

fully heard. And if any fingle Elector fhould

come with a Petition, and reprefent that he was

abufed by any Officer, or ill treated by any

Mayor, or Bailiff at the Election, I don't think

bur the Houfe would be ready to do him Juftice :

And they have a Right fo to do, for the Officer

is accountable to them for his Behaviour. 'Tis

not now only fo practifed* but always was fo ;

&>r in the fame Treatife of my Lord Coke's 4th

Inji. fol. 49. he fays,, that they will make him
change his very Return ; they will make him,

raze out the Name of one, and put in the Name
of the other. So they have a Jurifdictioh ade-

quate in this Cafe; and furely if they can hear

the Complaint of feveral Electors, they can hear

the Complaint of any one Elector. I would not

trouble you with Arguments that may be proper

in Weftminfter-Hall, becaufe we are here upon a

Matter of our Conftitution ; but I know no Action

more obnoxious to the true Reafon of the

Common Law, which abhors Multiplicity of

Actions ; and a Man fhall never have a particular

Adlion for that which naturally draws on Mul-
tiplicity of Actions,, and may be reformed in a

more compendious Manner.. Upon this Reafon

that famous Cafe in 5 Rep. call'd Bolton's Cafe, is

founded : If a Man builds a Dove-houfe near a

Common-field, where Men make all their Profit

by Plowing and Tillage, and therein keeps a

great Number of Pigeons that live upon his

Neighbour's Corn, is not this a great Wrong
and Injury to them ? And yet no Action lies

;

for if one Man that is wrong'd thus may bring his

Action, a great many more may do the like, and

fo there will be infinite Actions ; therefore it fhall

be prefented in the Court Leet, as that Book
lays. So there is that Cafe of Williams in the

fame Book, where the Lord of a Manor had a

Chapel for himfelf and Tenants to repair to,

and to hear Divine Service, within the Parifh of

Aldbury : He brought his Action againft the

Vicar, who was obliged to officiate, for that he

had neglected,. &c. tho' he had ufed Time out

of Mind to officiate, and had an Allowance for

it : Says the Cafe, If this Action fhould be al-

low'd, all the Tenants and Servants of the Lord
micdit have the like Action, and fo- there would

be Multiplicity of Actions, and therefore he fhall

not have this Action ; but if it had been to have

been perform'd in his own private Houfe or Cha-
pel, he alone might have had an Action. But
fince it would draw on a great many Actions
which may ruin any Man, therefore the Remedy
muft be taken in fuch Manner as it is given where
there is a publick Offence. In the Cafe before
us, every Perfon is chofen pro bono publico ; for
tho' he be chofen for a particular Place, he ferves
for the whole Kingdom ; and for that Reafon
you fhall not proceed by way of Action, but in
luch Manner as it hath been always ufed, where

t
the whole Thing fhall be examined at once, and
all determined upon one Petition, wherein all the
Parties injured may join inftead of a Multitude of
Actions.

I fhall not propofe to you any Thing, but hope
you will at leaft! come to fome Determination
that may affert our Right in this Point, that this
Door may not be open to bring in a new Juris-
diction to examine and determine whether any of
us Sit here rightfully or not.

'Tis a (landing Order of the Houfe, that no
Peer hath a Vote in the Election of a Commo-
ner,; but in the next Elections,, if this be allow'd,
every Peer may vote* for they are Freeholders,,
and many of them Burgeffes and Members of
Corporations, and they may all come and de-
mand your Votes, and if refuftd, bring their
Actions.

Thefe,, and many more Inconveniencies are ob-
vious, if this Action fhould be allow'd, and I be-
lieve it may have a great Effect upon our Confti-
tution. Very much more might yet be faid, but
I have taken up too much Time already.

Sir John Hawks, (Sollicitor-General,, Temp*
Will. 3.) Mr. Freeman, we are jealous of our Pri-
vileges, and I think we have juft Reafon fo to be -

v
but we mull take Care that that does not carry us.

too far out of the Way : I would not have ic

taken for granted, that whatfoever is faid againft
the Lords here, tends to affert the Privileges of
this Houfe, or that what is faid for the Lords here,
is againft this Houfe. I am as much for the
Privileges of the Commons of England as any
Man, and I own they have loft a great deal of
Power : I think the Commons had a great Power*
when the greateft Part of the Judicature of this

Government was their fole Right ; I mean that of
trying the Fact of Caufes, which heretofore was
in the Commons alone: Nay,, if a Peer had had
a. Matter of Conteft with another Peer, or with
•a Commoner, and Iffue was join'd, that Iffue was
to be try'd by Commoners, and not hy Peers..

'Tis true, if the Profecution of a Peer was in a,

Capital Matter at the King's Suit, it was to be
try'd part by Commoners, and part by their Peers j

the Bill of Indictment was to be found by Com-
moners, but the Iffue was to be try'd by Peers

:

But if a Peer was profecuted in a Capital Matter
by a Commoner, or a Peer, as by an Appeal*,
the Iffue was to be try'd by Commoners. I muft
confefs, as to the Lords Jurifdiction in Matters of.

Equity, the Commons have great Reafon to be
jealous, becaufe there all Facjts, as well as Law
and Equity, come to be try'd and judg'd by the
Lords alone,

Sir, I fay, when all Facts were try'd, and
moft of the Officers of Government were chofen
by the Freeholders of the County, the Commons
were fomewhat greater than now they are ; when
they had the Election of the Sheriffs of the

Counties.; when they had the Election of whac
they
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they call'd the Confervators of the Peace, Offi-

'cers that were the fame with our now Juftic.es of

the Peace, with this Difference only, .thofe the

Commons made, thefe the Crown makes. The
Commons had a great Power when they were to

el-eft their Captains that led them out to War,

which heretofore they did, and had a Right to

do, 'till it was taken away from them by the Aft

that fettles the Militia, tho' I own it was difus'd

many Years before. The making of Sheriffs is

now plac'd in the Crown-, we have nothing U§t

now, but Matters of Trials in particular Cafes,

and even that is fo far crampt, that the Jury is

return'd by an Officer that the Crown puts upon

the County.

But yet I am not for carrying Things further

than we have a Right to do ; I am for keeping

what we have, and for that Reafon I am nofi for

encroaching upon the allow'd Jurifdiftion of the

Houfe of Lords ; we have always allow'd them

a Right to hold Plea of Writs of Error. The.

Parliament in Hen. IVth's Time, did declare the

Right of Judicature to be in the Houfe of Peers;

and I never found any Inconvenience in it, if the

Peers kept only to Matters of Law, and left the

Fafts "to be try'd ' by the Commons ; nor did I

ever know that Right of the Lords queftioned

'till now.

A great deal hath been faid for, and againft the

Right of bringing this Aftion; I do not think

that that is now the Queftion : The Queftion is,

Whether a Judgment being '
given in the King's-

Bench, a Writ of Error does not lie in the Houfe

of Lords ? But .whether the Lords did right in

giving that Judgment they have now given in the

Cafe before you, that is another Thing. I fpeak

to the Right of holding Plea of this particular

Writ of Error •, no body hath deny'd, but that

they have a Right to hold Plea of a Writ of Error

in general upon a Judgment given in Weftminjier-

Hall; but fay they, the Lords ought not to have

done it in this particular Cafe ; and feveral Rea-

fons have been given for it.

Firft, here is the Privilege of the Houfe of

Commons in Queftion in the Cafe: That hath

been argued and infilled on, but I confefs, that

Argument does not influence me. The Lords

have held Plea of a Writ of Error, in which

the Privilege of the Commons hath been in

Queftion ; and the Lords have done Right to the

Commons in it, particularly in that Matter of

the Parliament of 1640, when fome were fup-

pofed to have done irregular Things in the Houfe
of Commons, and were profecuted for it by In-

formation in the King's* Bench, and were fined in

King Charles I's Time, whereupon a Writ of

Error was brought in the Houfe of Lords, and

that Judgment revers'd in the Time of King
Charles II. There the Lords did Right to the

Commons in the Matter of Privileges of the

Commons, for it was for laying Hands upon the

Speaker in this Houfe; and I think every body
commended what was done in that Matter by
rhe Houfe of Lords, and no body ever faid but

that they had a Right fo to do. Some Things
are not to be come at otherwife, than by a Writ
of Error in the Houfe of Lords ; and I believe,

rf you look a little back, there have been Judge-
ments given in JVejl#rinfter-HaU, not only in

Matters of, but againft the Privilege of the Com-
mons; and thefe Judgments ftand unreverfed,

tho' I think they are fit to be reverfed, and I

Vol. VIII.

know no other Method to do it but by Writ of
Error in the Houfe of Lords. I think there is

one Judgment upon an Information againft the
Speaker lor licenfing Papers to be printed, which
he did by Order of the Houfe.

There is another Inftance of a Perfon taken
into Cuftody by Order of this Houfe; it was
the Cafe of Mr. Topham, Serjeant of this Houfe:
The Party brought his Action, the Serjeant
pleaded his Warrant, that it was done by OrdeF
of the Houfe of Commons, and Judgment was
given againft him, and this Judgment ftands un-
reverfed,

Now what Method have you to reverfe thefe

Judgments, but by Writ of Error ? If you think
to do it by a Bill in this Houfe, that muft liker

wife pafs the Houfe of Lords, and fo will be the
fame Thing as a Writ of Error.

Another Thing is faid, That this Perfon was
not damhify'd ; or if he was, there are fueh a
Number of Perfons who were then likewife dam-
nify'd, that may bring their Aftions, that no
body will execute fuch an Office. I think that

Argument ought not to prevail, for at that Rate
you will allow the Officer not only to be a Judge,
but the fupreme Judge, and the Parties damnify 'd

(hall be without Relief; he may do what he
pleafes, and he lhall never be queftion'd after-

wards, fave in this Eloufe, which I will confider

by and by. 'Tis agreed, you may punifh an Of-
ficer that mifbehaves himfelf in Matters of Elec-
tions, and that is praftifed now very much ; but
at the fame Time you punifh the Officer, the
Perfon damnify'd hath no Satisfaction, tho' our
Law allows -Satisfaftion in Cafes where he that

did the Wrong (hall not be punifhed, and allows

Satisfaftion in all Cafes where a Perfon is punifh-
able if another hath re'ceiv'd a particular Damage.
A Man is liable to be fined to the King, or

Queen, that is a Punilhment; but if he pays fo

much to the Party damnify'd, that is Satisfaftion.

If a Man's Horfe breaks into another's Ground,
he fhall not be punifhed, but the Perfon damni-
fy'd fhall have Satisfaftion : But in this Cafe you
allow the Officer fhall be punifhed, but you will

not allow the Man injured any Satisfaftion for the
Damage he has received, which cannot be fup-

ported by Reafon, or by the Authority of any
particular Cafe.

In all Cafes I take it to be true, v/here a Man
is punifh'd for doing another Damage, the Per-
fon damnify'd fhall have Satisfaftion. But that

Rule does not hold true in the contrary.

It is faid there are a great many Perfons con-
cern'd, and if you give every one an Action,

there will be no End of thefe Aftions, and there-

fore none fhall have an Aftion. This is a ftrange

Argument : If a Man injures one, or two Perfons,

each fhall have' an Aftion for their refpeftive

Damages, but if he injures an hundred, none
of them fhall have an Aftion ; as if when a Man
is moderately injurious, he fhall make Satisfaftion

;

but if he is extravagantly injurious, he fhall be

Scot-free, and make Satisfaftion to none. This
refts to be made good either by Reafon or Au-
thority, which hitherto hath not been done.

The Cafe cited, I own, is true, but you muft
take it with this Difference; if any Thing is

done which might have been of Damage to a

hundred People, but was of Damage to none,

none (hall bring their Aftion, tho' the Criminal

lhall be punifhed; but where there is particular

D d Damage
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Damage done to arty Perfon, an Action will lie

for the Damnification of that Perfon. If a Man
digs a Pit, any Man may fall inro it, and no Per-

fon fhall bring an Action for that; but if any

Perfon doth fall into it, and hath particular Da-
mage by it, he fhall bring an Action, and have

Satisfaction! And with Submiffioft, that Argu-
ment will not hold, that becaufe a Perfon may
be ruined if he be obliged to make Satisfaction

for the Wrong he hath done, therefore he fhall

not make Satisfaction to any particular Perfon he

hath damnified.

It hath been faid, admitting it to be fo, that

the Party ought to have Satisfaction, yet he

ought to take his Remedy in a proper Court;

as if a Legacy was given, an Action would not

lie in the Queen's- Bench for it, which is true.

But it would have been well if that Gentleman
had told us which was the proper Court to give

Satisfaction for the Wrong fuppofed to be done

in this Cafe. If the Queens-Bench be not the

proper Court, what Court is? 'Tis faid the

Houfe of Commons is a Court, I was always of

Opinion it was fo: 'Tis a Court of Judicature,

my Lord Coke fays, and a Court of Record. I

wonder, when all this is allowed, it fhould be

faid this Court hath not a Power to adminifter an

Oath to a Witnefs; I think that was never de-

nied to any other Court whatfoever. Every
Court of Record has Power to adminifter an

Oath; but tho' this be a Court of Record, this

can't, it hath not that Power. It would have been

very well if thofe who are againft this Action,

could fhew us that this is a Court that can give

Satisfaction ; fome Courts can punifh, but can't

give Satisfaction, whereof I think this one : Sa-

tisfaction was never given here that I know of,

Was it ever? Or pretended to be had here? In

the firft Inftance, 'tis true, this Houfe hath pu-

nifhed, and by fuch Punifhment compelled the De-
linquent to make Satisfaction to a Perfon by in-

creafing, or remitting fuch Punifhment; but that

is not the Cafe before us.

It hath been faid, there has been no Inftance

of this Kind of Action brought, and that the

, Court of Queen''s-Bench have declared they have

nothing to do with the Bufinefs of Elections,

for that the Right of Elections ought to be de-

termined here; and for that Purpofe the Decla-

ration of the Lord Chief Juftice Hale, in the

Cafe of Bamardifton and Soame, has been cited.

I muft confefs I can't but wonder at that Cafe

:

We did lately think that the Judgment given in

the King's-Bench in that Cafe, was rightly given

;

and afterwards, when it was reverfed, People

were aftonifhed at the Reafon of it, and more
when that Judgment of Reverfal came to be af-

firmed in the Houfe of Lords. No body hath

ever faid why that Judgment was reverfed ; I do
not fee but on the fame Reafon feveral Judge-
ments within thefe few Years, nay, even in this

Reign, may be reverfed likewife. For the Court

of King's-Bench in that Cafe, did not pretend to

a Judicature of determining the Right of Electi-

ons, the Matter in that Cafe had been determined

before in this Houfe; but they only gave Da-
mages for the Wrong fuftained, that was all the

Court did in that Cafe, and yet that Judgment
Was reverfed. I believe there hath been fome
Judgment given by this Houfe within thefe

twelve Months, that where the Houfe hath de-

termined the Right of Election, the Party grieved

fhall be allowed to maintain an Action at Law
for his Damnification.

But I take it that there is a Difference be-

tween the Cafe of Bamardifton and Soame, and

,

this prefent Cafe. Time was when it was doubt-

ed, where a Man that was elected, and the Of-
ficer refufed to return him, whether the Perfon

elected was damnified or not. 'Tis very certain

heretofore Perfons were not fo ambitious of Sit-

ting in this Houfe as now they are; and fome
Perfons purchafed Charters of Exemption, to be
excufed Sitting in this Houfe : And fo it had
been practifed in the Houfe of Lords. The Act
that hath been mentioned before, exprefly com-
mands, that the Perfon chofen fhall come and be

prefent in Parliament. And afterwards there was
a Penalty put upon fuch as were chofen, if they •

did not appear here; to which another Punifh-

ment was added, which was, The Perfon elected,

if he did not come hither, he fhould lofe his

Wages. It was not reckoned a Damage that any
Perfon was not returned a Burgefs to Sit here,

but a Kindnefs ; but that did not hold fo in the

Cafe of an Elector. Every body agrees, as the

Electors had a Right to chufe, fo there was
no Statute to compel them fo to do; but they
looked upon it not only as their Right, but their

Intereft, to be prefent at the Elections : And
none can fay, but 'tis a Man's Intereft to make
Choice of fuch a Perfon to ferve in Parliament,

who hath the Power over his Eftate, and Life

too for. ought I know, as he could truft. No
body ever doubted that a Perfon who had a

Right to Vote, had an Intereft, and might be

damnified if his Vote was refufed. So that none

of the Cafes that have been put of the Right of
the Perfon elected to ferve in Parliament, as

Knight ofthe Shire, or as Burgefs, come up to

the Cafe in Queftion.

I would fay one thing as to the Damnification

of the Perfons elected; there is a late Act that

gives double Damages where the Return is con-

trary to the laft Determination. Now I do take

it, that Act fuppofes that a Man might have been
damnified before; and if he was damnified be-

fore, he was fo by the Common Law, for no
Statute Law gives him any Damages: 'Tis true,

that Statute gives double Damages, but ftill thac

Statute fuppofes there was a Damage before,

and builds upon that Foundation ; fo that with
Submiffion, that very Statute runs againft all

the Cafes that have been put as to the Perfons

elected.

'Tis faid, at this Rate, the Lords may come
to Vote in Elections. I am of Opinion the Lords
have no Right to Vote in Elections for a Knight

of a Shire, or a Burgefs ; and the Reafon I go
upon is this, every Perfon who had a Right to

Vote, ought to have contributed to the Expen-
ces of hirn that was elected. If he was a Free-

holder, he was an Elector for the County ; if a

Burgefs, for the Borough ; and the Expences of
the Knight of the Shire were to be levied of all

the Freeholders, and the Expences of the Bur-
geffes upon all that were refiant in the Borough.

But the Lords were excufed of that Charge, they

were not to be Contributors to the Expences of

a Knight of the Shire, or Burgefs, becaufe they

were of another Houfe. There was a Law made
which fays, that for Lands purchafed by any

Lords, fuch Lands fhould continue chargeable

to the Expences of Knighcs of the Shire, as

they
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they were before fuch Purchafe ; fo that it's plain

before that Act, the Lands the Lords were feized

of, or purchafed, were excufed of that Charge.

But, Sir, I think this Matter is not to the Cafe

in Queftion : This is nothing but a Collateral

Action for a Damnification, whereof the Con-

fequence is not much, not above five Pounds-,

tho' I acknowledge the Smallnefs of the Sum
does not influence this Cafe. Nor is the Queftion,

Whether the Lords have done Right, or not,

in reverfing the Judgment given in the Queen's-

Bench. Humanum ejl errare. If they have a

Jurifdietion, we can't juftly complain ; tho' I

am of Opinion they have done Right, I think

the Plaintiff in this Cafe was damnified, and I

think the Court of Queen's-Bench ought to have

given Judgment againft thofe who did him the

Injury for the Damage he fuftained; and I think

the Lords have done Right in reverfing that

Judgment, and in giving fuch Judgment as the

Court of Queen's-Bench ought to have given.

Sir Ed-ward Seymour. 'Tis enough for me that

we have the Law on our Side, and we are very

much obliged to the Pains and Underftanding of

thofe Learned Gentlemen that opened this De-

bate, in prefenting us with a true State of our

Difeafe; it only remains now for your Prudence,

to apply a Remedy. And I cannot but take

Notice, that this is an Action without any Pre-

cedent to warrant this Proceeding ; and I believe

it might have remained fo ftill, (fori don't think

there was Virtue enough in the Cobler of Aylef-

bury, nor had he Purfe enough,) if a Lord had

not acted that Part.

For my part, Sir, I do not think this to be

the fingle Inftance of the Houfe of Lords we
..have reafon to complain of: I think in a great

Meafure, by their Proceedings, they feem to

hold forth, That the Ax is laid to the Root, and

that they have a Diflike of- this Houfe of Com-
mons, and endeavour to get rid of them. I

fhall not inftance in Particulars, but I hope there

is one you will not let go, without applying fome
Remedy to, and that is, that noble Reprefenta-

tion in which they have vilified you to the high-

eft Degree, and lay all the Mifchiefs of the laft

Reign, and this, at your Door. I could fhew

you, there is nothing in it but Stuff, Populum

fallere-, and we fee the Confequence of it, and
what Pains and Endeavours they have taken to

difperfe it all over the World, to make Impref-

fions upon the People. But that which I would
have fome Refort to, is this, That thefe worthy
Perfons that have fpoke before, tho' they have
truly reprefented the State of our Condition, yet

they have been very tender of applying a Remedy.
It does, I think, confift of two Parts ; one is

what relates to the inferior Courts, the other to

the Judgment of the Houfe of Lords upon this

Writ of Error. Now that there is a Right to

bring a Writ of Error, the Learned admit; but
I would take away the Foundation, and make
this Declaration:

That no inferior Court below fhould prefume
to intermeddle with the Elections of the Houfe
of Commons ; and I am fure then there will be
no Foundation for a Writ of Error. In the

next Step, with relation to the Judgment given
in the Houfe of Lords; 'tis true, the Lords
make a great Complaint, That in Matters of
Parliament we have addrefled, without advifing
and confuking with them. I will not fay how

far 'tis juftify'd by their Proceedings; I need not

remind you of the Addrefs they made without
you, when you addrefs'd againft my Lord of

tVorcefter; before you had prefented your Ad-
drefs, they prefented a Counter-Addrefs to yours.

But I take the Diftinction to be here, 'tis one
thing in Matters of State, and another thing

when the Matter depends between the Two
Houfes: Where 'tis a Matter of State, with
relation to the Queen's Prerogative being vio-

lated and invaded, as you are her Great Council,

you are to advife the Queen in that Matter, and
not let any thing of that kind pafs upon her.

But howfoever I would go the regular Way,
by condemning this Judgment, in relation to

the Houfe of Lords ; and after you have made
that Condemnation, I would apply to the Houfe
of Lords, to fee if they would recede from this

Judgment of theirs. But I am afraid Argu-
ments, or Debates, will help your Cafe but little,

you muft have recourfe to Remedies that are in

your own Power. We fee what they did upon
the laft Occafion, when they thought their Pri-

vileges were concerned ; they adjourned, and all

to prepare the Way to make the World believe

they were injured, and prepare them for their

Proceedings afterwards.

And I fay, this is not a Thing that falls out
by Chance, but carried on by all their Power,
to reprefent you as inconfiderable, and to make
you ufeful for nothing but giving Money, and
then to fend you Home into the Country. But
if you do not keep the Power in your own Hands,
you will be without Remedy. I conclude with

what I mentioned in relation to the Court be-

low, to declare that they have no Power to in-

termeddle in Matters of our Elections.

Marquis of Harrington, (afterwards Duke of

Devon/hire.) I fhall not pretend to follow that

honourable Gentleman near the Bar, in all the

Steps he hath made, tho' I think I may be as

regular as he. I think he hath only fhewed, That
there is not fo much Reafon in this Cafe to find

fault with the Lords, but it is neceflary to find

fault with them one way or another.

I think this is a Matter of great Confequence,

and as long as I fit here, and as long as I live, I

fhall be as tender of the Privileges of this Houfe
as any body. I think 'tis upon the due Ballance

of both Houfes, that the Safety of the Whole
does confift; and I muft confefs, I think the Li-

berty of a Cobler ought to be as much re-

garded as of any body elfe; that is the Happi-
nefs of our Conftitution.

I think it was very well obferved by an expe-

rienced Member, That this Writ came very re-

gularly before the Lords: If fo, then I think

the Queftion is between us, and the Perfons that

elected us; and I think, tho' Gentlemen Would
not formerly allow of any Diftinction between

the Privileges of the Houfe, and thofe of the

People of England, yet they muft allow it now,

or they can't complain that this Action is any
Prejudice to this Houfe. For when a Perfon of-

fers his Vote at an Election, and is not admitted

to give it, and upon fuch Refufal brings his

Action in the Courts in Weftminfter-Hall, (which

I take to be the prefent Cafe,) if giving Judge-

ment upon it be contrary to the Privileges of this

Houfe, then 'tis pretty plain, that our Privileges

do interfere with the Rights of the People that

elected us.

I fhall
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I fhall plainly give you my Opinion in this

Cafe : I can't think this Action to be a Breach of

the Privilege of this Houfe ; for, Sir, the Party

grieved, can be no way relieved, but by applying

to the Law, and I think the learned Gentleman
below, is out in all his Inftances ; for he hath

given an Account of People injured applying to

you, but they were Candidates, and certainly

that was their proper Remedy ; but in the Cafe

of an Elector, I don't fee he can have Satisfacti-

on by applying to you.

Gentlemen talk of the Law of Parliament; I

can't fee how that can give any Interruption to

the Law of the Land, that it fhall not do Right

to the Party grieved: How fhall a Man injured

in the manner I have mentioned* receive Satif-

fadtion, by applying to the Parliament? 'Tis

true, the Officer offending may be punifhed, but

the Party injured can't receive that Satisfaction he

would in the Courts below, by giving him his

Damages.
I think this is a Matter of great Confideration,

and it is neceffary to confider well of it, and not

to determine rafhly. I think it may be of Ufe to

us, fince there are Judges Who have been of Opi-

nion, That the Subject ought not to have his

Remedy in this Cafe. A Judge that will out of

Fear, or any Regard to one Houfe, do contrary

to his Oath, I believe at another Time will be

influenced by the other. I think 'tis the Duty of

a Judge to act according to Law, and not be

afraid of either.

Mr. Lowndes. Sir, There is no doubt but all

the Judges, (as hath been faid,) and every body
elfe, are obliged to behave themfelves according

to the Laws of the Land: But the Queftion is,

"What is the Law of England in this Cafe? If

the Houfe of Commons has an Original Right
to determine all Matters concerning Elections of

sheir own Members, (as it hath been always un-

derftood to have,) and if we have a Power to

punifh Officers for making falfe Returns, or any
other Misfeazances committed by the returning

Officers; then it will not be neceffary that the

Judges in Wejlminjler-Rall fhould have any Ju-
rifdiction at all in the Matter now in Queftion;

and if they have none, then by Confequence the

Lords will have as little by Writ of Error.

I do confefs, Sir, when I firft heard of this

Cafe, it gave me fome Apprehenfion that it

might be of fatal Confequence (by reafon of the

Novelty of it,) to your Privileges, which are in-

deed the Privileges of the Commonalty of Eng-
land which we reprefent: But fince I have
thought of it from Time to Time, and it hath

been better opened by the Learned Gentlemen
that have fpoke in this Debate, I conceive our

coming to fome Refolutions declaratory of our
Right in this Affair, may preferve the Liberties

of this Houfe, and of all the Commons of Eng-
land, who have entrufted us with the Preferva-

tion of their Rights.

I think the learned Gentleman over-the-way,

took his Ground too narrow; I might yield him
this Point, That where there is a Writ of Error
brought from a Judgment in JVeJlminJler-Hall,

in Cafes where a Writ of Error lies, and where
that Court, and the Houfe of Lords have a

Jurifdiction, there the Houfe of Lords are at

Liberty to give what Judgment they pleafe.

But I have read, the Houfe of Lords is not an

unlimited Jurifdiction, but is bounded as well

as the Courts of IVeJlminJler-Hall, by the Law

of England. I fpeak it with the greateft Reve-
rence, that the Regal Power (which is the mofi
Supreme in England,) is obliged to the Obfer-
vance of the Laws ; and it would be abfurd at

the fame Time, to fay, That any Part of the

Parliamentary Conftkution is not limited by the

known Laws of the Land, or the Laws and
Cuftoms of Parliament; and I doubt not but it

will appear, a Writ of Error doth not lie, and
never did lie before the Lords in fuch a Cafe:

And fo it comes at lafl: to this Point, What is

the Law of England in this Cafe? And I will

tell you my Thoughts of it.

I have read, and learned, and believe 'tis true,

That Matters of Parliament are to be determined
by the Laws and Cuftoms of Parliament > and I

believe there is as good Authority for it, as there

is for Writ's of Error, or any thing elfe; and
that this Law and Cuftom of Parliament is a prin-

cipal Part of the Law of England, and to be
learned by Experience and Precedents, and I

reckon that we muft come to them at lafl. Now,
Sir, let us fee what Experience or Precedents we
have to found this Jurifdiction of the Houfe of
Commons upon, for examining and determining
Matters concerning their own Elections. 'Tia

tme, we have no Journals extant before E. VPs
Time: And there is a Book they call Seymour,

I think 'tis a Book of ho great Authority; and
if it be, there is but a fmall Matter in it. I have
read it over carefully my felf more than once,

and find only Titles of Bills depending, and
when they were read ; and all I learned from it,

was, that fometimes Bills in thole Days were read
four Times. And, Sir, there is as little concern-

ing Elections in Queen Mary's Reign ; but in the

Beginning of Queen Elizabeth, you have the

Matters of Elections plainly fet down, and fo

they have been ever fince. And from that Time
to this it hath been a ftanding Rule in the Houfe
of Commons, in the Beginning of every Parlia-

ment, and (as I take it) of every Seffion, to ap-
point a Committee to examine all Matters con-
cerning Elections. Now, if the Right of Elec-
tors is not a Matter concerning the Election, then
I own my felf under a Miftake : But if that be a
material Part, and comprehended within the ge-
neral Words; and if thofe Committees have from
Time to Time proceeded to examine the Right
of Electors, and this Houfe hath proceeded from
Time to Time to give Judgment in fuch Cafes,

fometimes according to general Qualifications

fettled and adjufted in the Houfe, and very fre-

quently upon examining and confidering the

Rights of particular Voters, then I think we
have as good Authority for the Jurifdiction of
this Houfe in the Matter of thefe Elections, as

can be had for any Thing whatfoever.

I do fay in this Cafe, we ought to take our
Ground and Foundation upon the Right which
the Commons of England have, and ever had,
by the Law and Cuftoms of Parliament, to be ex-

ercifed by the Reprefentatives of their own chu-
fing; which Right is grounded upon manifold
Precedents and cOnftant Ufage. For if we have
a Power to hear and determine the Right of the

Electors, and to punifh Officers for abridging

them of their Right, and give Satisfaction to

the Party, all which moft evidenty appears, not

only in your Journals, but by a continued and
uninterrupted Practice, Time out of Mind;
then I think we need look no further.

I do
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I do fay, that from Time to Time there has

been never a Seffion of Parliament, but this Power

has been exercifed; and in your Committees they

have often come to Refolutions to determine the

Right of all Electors, and frequently of particu-

lar Electors ; and for that Purpofe only they

have examined, whether Perfons had Burgage

Tenures, or have paid Scot and Lot, or have

been Freemen, and other Circumftances neceffary

for the Information of the Committees ; and as

Matters have appear'd, they have judg'd them

qualified or unqualified : And where the Votes

of Perfons having Right have been offered, tho'

refuied at the Election, the Committees have

ufually allowed thofe Votes as if they had been

given, and upon their Determination the Houfe

have agreed with the Committee very frequently,

and fometimes have difagreed with the Commit-
tee, as the Merits of the Caufe have appeared to

the Houfe. So that nothing is plainer, than that

the Houfe of Commons have, from Time to

Time, exercifed this Jurifdiction in all the Parts

of it; and fometimes Elections have been tried at

the Bar, and determined by the Houfe upon fuch

Trial.

Then how comes this Action to be brought

in Wefiminfter-Hall? I have confidered that Point,

and take nothing to be plainer than this, That
Wefiminfier~Ho.il never had a Power to meddle

with Elections, but where by fome fpecial Act

of Parliament you have given them Power. I

know that there are fome Opinions, that Electi-

ons have been try'd in Chancery, and in the

Houfe of Lords : But I can't find any thing of

that Nature ever fettled, though fome Attempts

have formerly been made that way. I know
that Witneffes have been carried up fometimes

to the Houfe of Lords Bar- to be fworn, but

the Trial of Elections, and of the Right of the

Electors, hath always been in the Houfe of

Commons ; fo that here would be no Defect of

Power, or Juftice, if no body elfe meddled in

this Matter.

Then confider what Acts have altered this

Original Right : I think there are two that

are moft material to be confidered ; one is that

of 23 of H. 6. cap. 15. What is the Importance of

that ? It takes Notice, that convenient Remedy
for the Party griev'd was not ordain'd in the

former Statutes againft Sheriffs, Mayors, and

Bailiffs offending; whereby one would infer,

that the Parliament in thofe Days did not think,

or know any thing of the Remedy now endea-

voured to be fet up in Wefiminfier-Hall, and the

Houfe of Lords. And this Statute provides, that

if any Sheriff do contrary to the Statutes about

Elections, he fhall incur the Penalty of the for-

mer Statutes, viz. one hundred Pounds to the

King, and a Year's Imprifonment, and fhall for-

feit a hundred Pounds more : To whom ? To
the Party that ought to have been return'd, and
if he do not Sue, there is an Action given for

the fame to any body elfe: And a Mayor, or

Bailiff, for a falfe, or undue Return, is to forfeit

to the King forty Pounds, and forty Pounds to

the Party that fhould be return'd > and if he do
not Sue, then a popular Action is given for the

laft Penalty : So it is plain by this Statute, no
Action is given to the Voter, who had his Reme-
dy in the Houfe of Commons. Your Anceftors
were fo careful of your Liberties, that they ne-

ver trufted their Elections to all Perfons ; fuch
Vol. VIII.

as held in Villenage, all Cuftomary Tenants who
held at the Will of their Lords, and might be
influenced by them, and, (as I take it,) Tenants
by Efcuage, 'till Efcuage was reduced to Cer-
tainty, were excluded, and afterwards all Free-
holders under forty Shillings a Year : And when
the Officers were by Law to admit fome Votes,
and reject others, they were to ufe the belt of their

Judgments, without being liable to Multiplicity
of Actions, (unlefs in the Cafes I have mehtion'd,)
but for their Defaults were always refponfible to
the Floufe of Commons.

Let us confider then the Statute in King Wil-
liam's Time, I think 'tis in the feventh Year of
his Reign ; there the Statute takes Notice of the
Injury done to Gentlemen by double and falfe Re-
turns, and thereby a double Return is made a
falfe Return ; and by that Statute 'tis provided,
That if any returning Officer return contrary to
the laft Determination of the Houfe of Commons
of the Right of Election, fuch Return is thereby
adjudg'd to be a falfe Return, and void.

This Statute of the feventh of King William,

admits the very Determination of the Right of
Election to be in the Houfe of Commons ; it

does not fay the Determination of the Election,

but of the Right of Election. I will endeavour
to avoid Repetition.

But how does this Matter Hand by the Law
and Cuftom of Parliament, which is a moft ma-
terial Part of the Law of England? The Houfe
of Commons have the Jurifdiction in thefe Mat-
ters of their Elections, but by one or two Sta-

tutes, the Houfe of Commons have given Power
in one or two Cafes to proceed in the Manner
therein prefcrib'd ; but none of the Cafes al-

low'd by thofe Statutes, are like the Cafe of this

Man at Aylejbury, for he is not a Perfon who has

fuffer'd becaufe he was not duly return'd, nor
the Perfon mention'd in 7 Willielmi; nor is his

Action founded upon any Statute ; fo that this

Cafe is left out of the Statutes, and it muft be
determined according to the Law and Cuftom of
Parliament.

As to the Cafe of Mr. Nevill, it never came to

be determined in Parliament: We read it was
put off to the Parliament, becaufe of the great

Weight of it ; and the Judges were of Opinion,

That it was a Matter too high for them. And
in the Cafe of Mr. Onflow, where the Cafe of Mr.
Nevill was cited, they pofitively faid, It was a

Matter of too great Prefumption for the Judges
to meddle with it.

Then how comes it to pafs, if this Action

might have been brought at Common Law; I

fay, how comes it to pafs, that this Action was

never brought before ? Certainly that is an Argu-
ment it never lay, for there muft have been Occa-

fion for fuch an Action, if the Common Law
would have maintain'd it. But the Judges, who
knew beft the Grounds and Reafons for this pre-

tended Action, have refufed meddling in this

Matter, becaufe it concern'd the Parliament, and

the Parliament had not entrufted them with it.

As to the Cafe of Barnardifion and Soame, firft

adjudg'd in the King's- Bench, the Reafon was,

becaufe it had been adjudg'd in Parliament; for

Sir Samuel Barnardifion had a Majority by near a

Hundred, and the Houfe of Commons had tried

the Caufe, and gave him his Right of Sitting in

this Houfe ; fo that one would have thought that

he had Liberty to have gone into Wefiminfier-

E e Hall.
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//#//. Bur afterwards this Judgment was revers'd

in the Exchequer; and Judge Ellis in his Argu-
ment fays plainly, That the Right of determining

Elections belongs to the Houfe of Commons, and

the Houfe of Commons have determined it for

Sir Samuel Barnardifton, and for that Reafon you

ought to affirm this Judgment.
This Matter was brought prefently after the

Revolution into the Houfe of Lords; and when it

came there, all but Five or Six Lords were for af-

firming the Reverfal. Now, Sir, by reading the

Reafons of thefe Five or Six Lords that diffented,

we may eafily infer what were the Reafons that

induced the whole Houfe to affirm the Reverfal.

Two Reafons were given : Firft, faid they, be-

caufe otherwife there will be a Defect of Juftice.

One may infer, if thefe Five or Six Lords were

of Opinion, that there would be a Defect of

Juftice, all the other Lords were of Opinion, there

would be no Defecl of Juftice. The Five or Six

Lords that diffented, faid, That the Plaintiffought

to have this Action by the Common Law. Cer-

tainly, if the other Lords had been of this Opini-

on, they would have maintain'd the Action •, but

they concluded no fuch Action did lie, becaufe no
fuch Action was given by the Common Law.

I take this Matter to be of infinite Momentj
and I think there is no Degree, or State in this

Realm, but what is bound by the known Laws of

the Land ; and if the Lords in Parliament, and
the Judges are limited by the Laws of the Land,
fo that they have no Jurifdiction in this Cafe, then

I do not fee how a Writ of Error can give them
Jurifdiction.

Sir, I appeal to you, and all the Gentlemen
here, Whether what hath been faid on one Side

hath been at all anfwered by the other : If an

Action of Scandalum Magnatum fhould be brought

againit a Member for what he has faid in this

Houfe, no doubt but that Member would plead

the Privilege of this Houfe, and 'tis to be hoped

the Judges would allow it, and put the Plaintiff

off fine die. But notwithstanding, a Writ of Error,

according to this Doctrine, might be brought,

and the Lords might give Judgment that this

Action dees lie, and then what would become of

your Liberty of Debate ? This is an Inftance

worthy your Regard.

It hath been told you, how the Lords have

taken Notice of the Privileges of this Houfe in

the Cafe of Mollis and Elliot. Let that be fet in

its true Colours, and fee whether any Thing can

be drawn from that Cafe to fortify the Judgment
lately given in the Houfe of Lords. There was

a Diforder in the Houfe of Commons, and the

Speaker was violently fore'd back into the Chair,

and fcandalous Words againft the King's Privy

Council and Judges, were utter'd by Elliot, Hol-

lis, and others, and upon that a Profecution was
brought, 5 Car. primi, againft thofe particular

Gentlemen in Weflminjler-Hall, as well for the

Words fpoke in the Houfe of Commons, as for

the Force, and Fines were fet upon them. This
Matter, after the Reftoration of Charles II. was
brought before the Lords at a Conference, and
they took Notice of the Privileges of this Houfe,

not to fet them afide, but to confirm them ; and

their Lordfhips declared the Judgment to be ille-

gal, and againft the Freedom and Privilege of

Parliament, and defired the Lord Hollis to bring

the Roll before them by Writ of Error ; and fo

by Agreement the Judgment was revers'd, as

being againft the Freedom of Speech in Parlia-

ment, allow'd by Strowd's Act, which their Lord-
fhips acknowledged to be declaratory of the an-
tient and neceffary Rights and Privileges of Par-
liament. Their Lordfhips then would not let any
Matter appear upon Record to deftroy the Com-
mons Privileges, and I wonder how this Prece-
dent comes to be cited to juftify a Proceeding
which tends directly to take away your Privileges.

I wifh with all my Heart the Houfe would have
appointed fome Perfons to have fealrched Prece-
dents, and I am fure they would have found an
infinite Number to be produced, to haye juftified

the Power of the Houfe in this Cafe, how it hath
been in their Power, Time out of Mind, how
they have a Power to punifti Officers, and in fome
Inftances, they have given Damages.

I remember one in my Time; Mr. Tankred
caufed a Perfon to be brought hither, and he
clear'd himfelf; and the Houfe (as I remember)
made an Order, That as he was the Occafion of
the Man's coming up, and had done him an In-
jury, he fhould make him Reparation, and he was
fore'd to do it, by paying him a Sum of Money.

Not that I would go fo far as to fay, That this

Houfe is a proper Court for impofing Fines : But
if they are not a proper Jurifdiction for the Bufi*
nefs of their own Elections, I think they have no
Jurifdiction at all. I will not fay this Houfe has
a Power to Fine : I know we read fomething of
that in your Journals, but I think thofe Fines
came to nothing, becaufe there was no Means to
eftreat them, or caufe them to be levied 5 and fo
that Matter has flept ever fince, and, I hope,, will
for ever.

But not only your Freedom of Debate, but
Right of Sitting in this Houfe, is concern'd in
this Cafe : And if you have not a Power to deter-
mine Matters of Elections to this Houfe, I won-
der how any Author comes to fay this Houfe has
any Judicature at all ; for if they have not a Ju-
rifdiction to this, they have no Jurifdiction to any
Purpofe whatfoever.

If this Point be fettled, That this Power be-
longs to the Houfe of Commons, the next Consi-
deration will be, how to attain it ; and in this, I
hope Gentlemen will take fuch Steps as are pro-
per for them, and for thofe they reprefent ; for
we are fent here ad traRandum, &c. in the Name
of thofe we reprefent: And we have but a dele-
gated Power, and can't, without Breach of
Truft, give up the Rights of the Commonalty.
For my own Part, I have taken an Oath to pre-
ferve the Privileges of the People that chofe me,
but without fuch an Oath, fhould be of Opinion,
that I cannot give up this Privilege which I am
to execute on their Behalfs ; but I will ufe all the
lawful and juft Methods I can to come at it, and
I think you may do this, without interfering

with the Houfe of Lords, or the Judges. There
is no doubt, but the Judges in Wejlminfter-Hall
are bound to take Notice judicially of your legal
Proceedings here; and if you come to make a
Declaration, " That the Power of hearing and
" determining all Matters concerning Elections,
" does belong to the Houfe of Commons in Par-
" liament," J doubt not, but they will take No-
tice of it as becomes them. And give fne Leave
to fay, no body can help bringing this Action as

this was done ; for a Perfon may take out a Writ,
and declare upon it, and carry it down to Trial,

without the Privity, or Knowledge of any Court ,

and
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and then when the Caufe is tried, the other Side

comes and moves in Arreft of Judgment, and

the Court gives Sentence. But I wifh the De-

fendant had demurr'd, and then that would have

put it as a Point of Law to the Judges ; and if

they had determin'd it judicially for you, I be-

lieve it would have gone no further. For it is

one Thine to determine it upon Demurrer, and

another 1 hing, when the Caufe has been try'd,

and Damages given, to have the Court's Opinion

ex pcft fatlo. .

The Judges determined, the Action does not

lie-, but as Matters Hand now, perhaps, in the

like Cafes, there will be brought a Writ of Error

before the Lords, and they will give fuch a

Judgment as they have given now, for ought I

know. I mould not think it proper to come to

any Queftion now, by which you mall determine

your Right, if you are not fully fatisfied about

it ; but it ought to be confidered farther. The

Law and Cuftom of Parliament is to be found

out by Experience and Precedents : But if you

are fatisfied

1

, then I think the proper Queftion is,

*' That by the Law and Cuftom of Parliament,

*« the hearing, examining, and determining all

«' Matters concerning Election of Members to

*' ferve in the Houfe of Commons, is to be by

*' the fame Houfe." I think that is to be your

Queftion, or to that Effect.

"The Confequence will be, If this be Part of

the Law of England, as it plainly is, you may as

well ftand upon that Declaration, as upon any

new Law to be made by Parliament, if you could

o-et it : But I believe you have no great Reafon to

expect a new Law in this Cafe to pals in the Houfe

of Lords. Then what would you do ? If you

Ihould try to get a new Law, and fail, it will be

conftrued, that you had not this Power before,

but endeavoured to get it, and the Houfe of Lords

denied it you.

But 'tis plain and clear you have this Power

already, and "a fufficient Ground to ftand upon ;

and I doubt not, but Wefiminfier-Hall will take

Notice of it, and the Houfe of Lords too : If

they do not, (here Mr. Lowndes was interrupted

by a Noife made by fome few of the Members, who

faid, What then ? But he proceeded,) I fay, if they

do not, it will be Time enough to confer with

them afterwards : And give me Leave, I am not

afraid to fay, if a private Man, much more the

Houfe of Commons, have the Law of England

on their Sides, let them be undermin'd ever fo

much, one Way or other, they will obtain their

Right fooner or later. The Rights of the People

of England are fafer in the Hands of their Repre-

fentatives than any other : If they do not like

them, they can turn them out, and chufe new

ones -, but they can't do fo in the Cafe of the Lords.

I beg Pardon for my great Prolixity ; I take it

to be of Importance, to avoid all Contefts with

the Houfe of Lords, and with Wefiminfier-Hall,

and I think you may do it by propofing and ad-

jufting a plain Declaration of your Right by the

Law and Cuftom of Parliament.

Mr. Sollicitor-General, (Sir Simon Harcourt, af-

terwards Lord Harcourt, and Lord Chancellor.)

After what hath been faid at large concerning the

Law in this Cafe, efpecially fince it hath received

no Contradiction in any Inftance whatfoever, I

will avoid the Repetition of what has been already

offer'd, and endeavour to fhorten your Debate, by
bringing it fomething towards a Point.

It hath been faid, That the Queftion now be-
fore you is, Whether Judgment being given in

the Court of Queen's-Bench, a Writ of Error does
not lie in the Houfe of Lords, to reverfe that

Judgment ? I cannot, by any Means, agree that

to be the Queftion.

But that which I take to be the proper Que-
ftion before you is, Whether or no it be the fble

Right of the Commons of England to determine
their own Elections ? If you are of that Opinion,
never let your Difeafe grow to fuch a Head as to

put< you upon the NecefTity of complaining of a

Judgment of the Lords, but rather check it in its

Infancy.

It may, perhaps, found harfh, That a Man
fhall not be admitted to make Ufe, and have the

Benefit of the Law ; and yet when that Thought
is throughly digefted, I believe no Gentleman in

this Houfe, but will agree, That there may be

many fuch Inftances, where you will not endure
any Suit at Law. I can't give you any better In-

ftances, than what have been mention'd to you by
a learned Gentleman on the other Side, who ap-

proves of this Proceeding by Writ of Error-, the

Profecution againft Sir William Williams for pub-
lifhing a Libel, (as it was call'd,) by Direction of
this Houfe, and an Action againft the Serjeant for

obeying your Commands. If fuch an Action fhould

be brought againft the Speaker or Serjeant, fhould

we fit ftill here to fee what they would do in the

Courts below, and afterwards wait for the Event
in the Houfe of Lords by Writ of Error?

'Tis very true, thefe Judgments that are men-
tion'd by that Gentleman continue ftill unrevers'd.

As to that given againft the Speaker, he mention'd

it as a Precedent not fit to be follow'd ; indeed,

'tis a Reproach to the Houfe to mention it, fince

no Parliament hath revers'd it. As to the other

Action againft the Serjeant, he fays, Judgment
was given againft him, and that ftands in full

Force -, as I remember that Cafe, it went off upon
the Form of Pleading.

But nothing of that Kind being the Queftion

now, I beg Leave to ftate what this Action is that

is now before us : For Gentlemen in the Country,

who have frequently met with Actions, profecuted

without Cenfure for Matters relating to Elections,

may, perhaps, be furprifed, 'till they come to

confider what the Point is. This is not an Action

grounded upon any Statute whatfoever. 'Tis

agreed an Action may be maintain'd where a

Statute gives a particular Remedy, but this is an

Action founded upon the Common Law. What-
ever your Privileges are, if you will confent to an

Act of Parliament to make other Perfons Judges

of thofe Privileges, fo far as you confent, if they

purfue the Power given them by Act of Parlia-

ment, there is no Wrong done you : But an Ac-

tion brought at Common Law is that which, I

think, interferes with the inherent Right of this

Houfe.

We have, I think, attain'd to one Piece of

Knowledge upon this Debate, That this was the

firft Action that was ever brought of this Kind -,

and Gentlemen will not much wonder why this is

brought now, when they confider what Endea-

vours have been ufed to make this Houfe con-

temptible. I believe this may be thought the moft

probable Method to attain that End.

I would not repeat the Precedents that have

been quoted, yet I can't but take Notice of that

of Barnardificn and Soame : Thofe Arguments
that
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that were made ufe of for this Judgment in that

Cafe were rejected^ and the Judgment of the

Lords was then directly contrary. I fhould be

Very glad to hear how the Lords Judgment of

lleverfal in that Cafe, and in this are reconcileable.

The Commons* at that Time, would fcarce have

fuffer'd fuch an Attempt upon their Privileges,

and I hope we fhall be as careful and as zealous

to preferve ours : We have as much Power as

our Predeceffors, we fhall never fuffer for want of

Power, if we do not fuffer for want of Will to

exert it.

I expect to hear of the great Authority of one

learned Judge, that differ'd from the reft ; I have

the utmoft Efteem for his Judgment, but am for-

ry to hear any Insinuation, that thofe Judges who
have given their Opinion otherwife, are guilty of

a Breach of their Oaths. It hath been touch'd

upon, That whenever any Queftion has been

afk'd the Judges, concerning thy? Privileges of

the Lords, or the Privileges of the Commons,
their Anfwer is recorded for the Inftruction of

all their Succeffors, and to the Honour of both

Houfes of Parliament, That it was a Matter

above their Knowledge : The Law of Parlia-

ment is above the Judges of the Common Law,
and is not to be fubject to their Judgment 5 'tis

client fori.

And, Sir, as I have been inform'd, this was

the Anfwer given in the Houfe of Lords by one

of the prefent Judges, and by what I have heard,

it was well he efcap'd their Cenfure; fliewing

too much Refpect to this Houfe gave very great

Offence.

I beg Gentlemen to confider, (I fhall not en-

ter into Particulars that have been mention'd)

Whether any thing of this Kind would not

make you defpicable, to the loweft Degree, in

the World, and expofe Electors to fuch Mif-

ehiefs that none could endure ? Upon every

Election that comes before you, 'tis impoffible to

judge the Right of Election, but by the Right

of the Electors. If you will endure any Perfon,

after you have faid he has no Right, to go into

Wejlminfier-Hall, and bring an Action in the

Courts there, a Jury may find a Verdict, That
the Ploufe of Commons are miftaken, and that

this Perfon hath a Right, and Judgment fhall

be given accordingly. Will not this Proceed-

ing, that very Moment, fubmit your Refoluti-

ons to the Examination and Cenfure of the infe-

rior Courts ? May not they fay, They Vote

for one another, we have detected them all ?

That they are a Parcel of People pack'd toge-

ther, and not one of them elected as they

fliould be ?

What Condition the Magiftrate will be in,

hath been mention'd already ; when a Multitude

hath a Right, and every body may bring his

Action, Can any Magiftrate, (a Conftable, as in

this Cafe,) bear the Expences of a hundred or a

thoufand Actions at Law? There will not be

wanting fome to profecute a Magiftrate with all

the Violence poflible.

Tho' I can by no Means agree, That this Mat-

ter is to be determin'd according to the common
Rules and Methods of Law, but according to the

Courfe of Parliament ; yet I fhall compare it with

fome other Cafes in the Law.
That which makes thefe Perfons Hardfhips

the Greater, is, Thefe Magiftrates are not People

that officioufly interpofe to take a Poll at Electi-

ons, and make a Return ; but thefe are Men*
who, by the Duty of their Office, are oblig'd to
do it j and if they do not execute their Office,
you punifh them ; and if they do execute their'

Office, and give you Satisfaction, yet if you let

this be examin'd in another Place, after you have
faid they have done well, they may be punifhed
for doing fo.

I will compare this with one or two common
Cafes that have not been mention'd : Suppofe a
Perfon ffiould exhibit an Indictment againft ano-
ther malicioufly, he does this wilfully, and an
Action does lie againft him ; but if a Grand Jury-
man find a Bill againft a Man, the Law will not
admit an Averment that it was done malicioufly,
becaufe he was oblig'd by his Office to do it : So
it is in the Cafe of a Witnefs, becaufe he is

brought in by the Procefs of the Court : So it is

in the Cafe of Judges. And is it not equally the
Duty of a Magiftrate to determine upon the Poll,
and afterwards to make a Return? And is not
that examinable before you ?

A great deal might be faid further upon this,

but I. hope 'tis pretty unneceflary : And that no
body can have any doubt but that our Privileges
are very much concern'd in this Queftion, and
what the Confequences would be ; therefore I
would humbly propofe for the Queftion what
another Gentleman hath hinted at, which may re-
duce this Debate to a particular Point.
We certainly have fuch a thing as the Law and

Cuftom of Parliament, and that is very well
known, and upon that Foot I defire you would
put a Queftion to this Effect.

" That the fole Right of examining and de-
termining all Matters relating to the Election
of Members to ferve in Parliament, except in
fuch Cafes as are otherwife provided for by
Act of Parliament, is in the Houfe of Com-
mons ; and that neither the Qualification of
the Electors, or the Right of the Perfons
elected, is elfewhere cognizable, or deter-
minable.

Members. The Queftion, the Queftion.
Mr. Smith. Sir, I fpeak only to your Order,

That Gentlemen would not interrupt one another
by calling for the Queftion, but give diligent Ap-
tention to the Debate, for this is a Matter of
great Confequence.

Then Mr. Freeman (in the Chair) ftated a
Queftion on his Paper to the Effect propos'd by
Mr. Sollicitor, and read the fame to the Com-
mittee.

Sir Chrijlopher Mufgrave. I am very willing to
hear any Gentleman that will ftand up and fpeak,
and you have had a very good Hint given you
by an honourable Perfon, that this is a Bufinefs

of great Moment ; and I hope we fhall continue

to do as we have done, that is, to hear Gentle-
men patiently ; and that we may not be guilty

of any Diforder, I move you for Candles to be
brought in.

Then the Queftion was put, and carried for

Candles.

And they were brought in accordingly.

Mr. Dormer; (afterwards a Judge.) Mr. Free'

man, you have now a Queftion upon your Paper,
but that which I take to be the Queftion, is,

" Whether a Freeholder, or a Freeman, who
* c hath a Right- to give his Vote for his Repre-

" fentatives
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" fentatives in Parliament, may arbitrarily and

" malicioufly be depriv'd of that' Privilege, with-

" out any Redrefs in any Court whatfoever.

This I take to be the Cafe before you ; 'tis

faid to be of great Confequence, and I do take

k to be of as great Confequence as any thing

that ever came before either Houfe ; and I don't

look upon it only to concern the Jurifdiction of

the Lords and Commons, but to affect every

Part of the Conftitution, and the Queen, the

Head thereof, in the higheit Degree. For it

comes to this, If the Lords have not a Right to

determine in this Matter, which by Writ of Er-

ror is regularly brought before them, we mall

be turn'd into a State of Villenage, and the

People will be depriv'd of chufing their own
Reprefentatives without Relief, and fhall not

have Relief by her Majefty in the Court of

Queen's-Bench, nor before her in the Court of

Parliament, where, in Consideration of Law, flie

is always prefent, and where by our Law is the

laft Appeal ; and there will be a Failure and an

Interruption of Juftice, and our Conftitution, in

relation to our felves, will be fo far chang'd,

that 'twill be impoflible there fhould be any

right Reprefentatives of the People: For 'twill

not be the People then that will chufe, but the

Officer may arbitrarily refufe and return whom
he thinks fit, and the particular Perfon will be

without Remedy. For whatever Gentlemen ap-

prehend* if the Right of Return be not con-

troverted, which way can any particular Man
bring his Cafe before you ? And what Remedy
fhall he have if not by Action ? I will not fay

there has notj (but I will turn the Argument^
and put it upon them to fhew there has ;) but

I believe there never was any particular Applica-

tion to the Committee of Privileges, where the

Injury has been done to a particular Man, which
is the prefent Cafe: And this Matter is found by
a Jury that was ftruck, and not one Man of the

Jury but of Quality, and approv'd on both Sides :

And I think, tho' it never came before the Par-

liament, nor the Committee of Privileges, they

might confider of a particular Injury.

And as for the Notion that hath been taken up,

That where the Houfe of Commons have a Jurif-

diction, there the Party is in all Cafes without

Remedy in any other Court : Sure that is not ac-

cording to Truth ; for in the Cafe of a falfe Re-
turn, there is a publick Injury, that does not hin-

der the Party from obtaining Satisfaction as to his

particular Injury ; and if no Action lies, there

can be no Satisfaction ; for this Houfe hath not

awarded Damages in any Cafe, notwithstanding

the Cafe cited •, for that was only Cofts for the

Man's Trouble in coming up to be examin'd be-

fore this Houfe. And if they mould award Da-
mages, there is no way of levying thofe Damages :

What Writ can we iffue out ? And if this Perfon

be without Remedy at Law, he muft fit down
without any Redrefs whatfoever.

There may be a Multitude of Cafes where this

Houfe hath a Jurifdiction as far as concerns the

Publick and themfelves, and .the Party fhall have
his Action alfo.

If I receive a Blow in this Houfe, 'tis a Viola-

tion of the Privilege of this Houfe, and this

Houfe can take Jurifdiction of it, and cenfure the
Perfon that hath done the Injury •, but will any
Man fay, That an Action of Battery will not lie

at the Common Law in that Cafe ?

There was the Cafe of Sir Thomas Gorges:
Vol. VIII.

At the Time of his Election there was one Roe
fpoke Words to his Prejudice -, he might cer-

tainly have complain'd to this Houfe of it ; (you

had an Inftance, I think, laft Seffionj of one that

complain'd for fome fuch Injury againft the Lord
Bifhop of Worcefier, and the Houfe took it into

Confideration, which Sir Thomas Clarges might
have done,) but he brought his Action^ and reco-

vered confiderable Damages ; and afterwards a

Writ of Error was brought in the King's-Bench,

and Judgment was affirm'd.

There, is a Cafe not within any Provifion of

your Law, and that is, where a Sheriff made a

Return, arid he delivered this to a private Mef-
fenger to bring up to the Crown -Office. The
Meffenger, by the way, thought fit to vitiate the

Return, and make another Return than what he

receiv'd from the Sheriff: For this an Action

was brought, and he recover'd at Law againft

this Meffenger for the private Damage he had
done him. Certainly otherwife the Law would be

defective.

In another Cafe, the Sheriff adjourn'd," in Pre-

judice to a Candidate, to a Corn- Field ; an

Action was brought againft this Sheriff at Law
for the Damages he had done this Gentleman,
and it was maintain'd ; and I dare fay more Cafes

may be put : Which fhews that you having a

Jurifdiftion as to what concerns the Publick, does

not exclude the Party, but he may have an Action

for his private Injury.

A great many Portions I have heard, which I

take not to be true, particularly this, " t hat
" there is no Remedy at Law, but in Cafes pro-
" vided for by the Statutes :" That is not lb,

thefe Statutes imply the contrary. The firft

fays, Whereas there was not a fufficient Remedy,
therefore that gives a more compleat Remedy,
and fo the Judges declar'd in the Caie of Barnar-

difton and Soame.

Sir, They have told us of the Cafes of Bamar-
difton and Soame, and of Nevill and Strode ; with

humble Submiflion to • you, thofe Cafes go fo far

as to prove the Jurifdiction of the Lords, and
the inferior Courts : That of Barnardifton and

Soamei was an Action try'd before the Court of

King's-Bench, and a Set of as learned Judges as

ever were before, or fince, and three of them
were of Opinion for the Action, and my Lord
Chief Juftice Hale was one of them ; who, the

Term before he furrendered his Character, did

thus exprefs himfelf :
u He gave Thanks to God

" that he had fpar'd him to that Time; that he
" was able to keep his Cufhion, and ueciare his

" Confcience in that Place." But afterwards it

had its Fate, a Writ of Error was brought in

the Exchequer-Chamber •, Mr. Juftice Levinz,

thai reports it, fays it appears, That thofe who
argued againft the Judgment in the King's-Bench

were made Judges, and they themfelves after-

wards determined the Cafe. And every body

knows how valuable it was at that Time, to

know the Price of an Houfe of Commons, and

an Evglijh Parliament. Three Judges were then

made in the Exchequer, and I think two in the

Common Pleas. Afterwards it came into the

Houfe of Lords, and there the Reverfal in the

Exchequer was affirm'd, for Reafons different to

what are urg'd now, and I believe for feveral

good Reafons. The Sheriff in that Cafe had

made a double Return, and the Sheriff might do

it for his own Indemnity, for it was no more

than finding a fpecial Verdict ; and therefore the

F f ing,<
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Saying, falfo is malitioft, being put to a Thing

that was in itfelf right, it would not alter the Na-

ture of the Thing. Another Reafon they went

upon was, they faid this double Return was a void

Return, and for that Reaibn the Action did not

lie; and upon thefe Reafons depended that Judg-

ment. That Gentleman who laid that only four

or five Lords diffented, is under a great Miftake;

four or five Lords only I believe entered their

Difient, but there was a great Number, and near

an Equality againft that judgment; and divers

Lords now in that Houfe were againft that Judg-

ment, that did not enter their Difient.

'Then, Sir, there is the Cafe of Nevill and

Strode; and that was firft a Judgment in the

Common Pleas, and when it had taken its Pro-

grefs in IFcjtr,i<njler-HaU, it came before the Houfe

of Lords •, and the Lords return'd it back again

to IVcjiminjler-Hall, and order'd all the Judges

of England to deliver their Opinion in it. 1 hat

was founded upon an Ordinance of thofe Times,

Btrkjh'in was to fend five Knights, and Nevill

was one of them that were elected, but not re-

turn'd : There they faid, in that Cafe that Ordi-

nance was intirely new, and that Cafe did not re-

commend itfelf by the known Laws of the Land,

and for that Reafon they would not give Judg-

ment, for Wages could not be levied for five fuch

Knights. And when afterwards they were to give

Judgment, the right Conftitution had recovered

itfelf.

Now, as to the Lords Right to receive a

Writ of Error in this Cafe : You have addrefs'd

to them that they would receive a "Writ of Error

at a Time when your Privileges were invaded.

That was the Cafe of my Lord Hollis, who with

others was inform'd againft, 5 Car. for having

fpoke Words in this Houfe that did affect the

Government : And he pleaded to the Jurifdiction

of the Court, (Is there any fuch Thing here ?

No, they have fubmitted to it;) and the Court

over-rul'd their Plea to the Jurifdiction, and.

that Judgment continued in Force, (as fome

others which have been fince do now, which it

were well if they were revers'd,) 'tilt this Houfe

took Notice of it; and in 1667, they defired a

Conference with the Houfe of Lords. The
Chairman was my Lord Chief Juftice Vaughan,

and this Houfe there complain'd how they were

griev'd by that Judgment ; and after repeated

Conferences, both Houfes did confent to this Ex-
pedient, That my Lord Hollis being the only Sur-

vivor, fhould be defired to bring a Writ ot Error

in the Houfe of Lords, and he did fo, and the

Lords in that Cafe did you Juftice, and revers'd

the Judgment.
As to your patting this Vote, what it will fig-

nify, I cannot tell. What fignified a Vote you
pafled before about the Year Eighty, That the

putting the Laws in Execution againft f roteftant

Diffenters, was an Injury to the Publick, and a

Subverfion to the Government; and that thofe

that put them in Execution, fhould be looked

upon as Enemies to the King and Kingdom ?

The Confequence was, 1 hat all the Laws againft

Popery were put in Execution againft Proteftants

m^re than they were before. The Judges in

Wejlmivjur-Hcll faid, This Vote had not pafied

into a Law, and they could not take Notice of it.

I hope we fhall do nothing that will leflen our

felves, nor any thing but what will be effectual

for the Ends for which 'tis propofed.

Sir Jofepb JekyH, (afterwards Mailer of the

Rolls.) Mr. Freeman, I confider you have been a

long Time in this Debate, and a great deal of it

has been fpent* either in Suggestions contrary to

what appears before you, or elfe in Queftions al-

together improper for the Confideration of the

Committee ; and therefore it is necefiary to look

back to that which gave Occafion to the prefent

Difpute.

The Committee hath a Copy of the Proceed-

ings of this Action referred to them, but it

hath , not been read; and I am confident if it

had, and had been attended to by Gentlemen,

they would fcarce have faid that the Lords, in

the Judgment they gave, did any thing in Oppo-
fition to your Judgment, or in Derogation of

your Privileges.

Before the Action was brought, there was a
Refolution of the Houfe of Commons, That
the Right of Election for the Borough of Aylef-

bury, was in the Inhabitants, not receiving Alms.
'Tis from that Refolution the Plaintiff hath ta-

ken his Rife, and has brought his Action ; for

by this Declaration he , makes his Cafe to be,

that he was an Inhabitant of that Borough, not

receiving Alms ; and that the Conftables falfely

and malicioufly obftructed and hindered him from
giving his Vote at the Election there. The
Conftables plead, . Not Guilty, and the Matter

goes to a Jury, and they find for the Plaintiff,

and give him five Pounds Damages : W'hich is in

Effect a finding that the Plaintiff was an In-

habitant, not receiving Alms, and that he was
obftructed and hindered from Voting by thofe

Conftables, and that was done falfo & tnalitiofe,

and to his Damage. And this may ferve to de-

monftrate, that the Proceeding at Law has not

been in Oppofltion, but in Conformity to your

Judgment.
Now. let us confider, .whether the bringing of

this Action is a Violation of your Privileges : A
great many things have been faid not proper for

you to deliberate upon ; one, that this will en-

courage a Multitude of Suits ; another, that

this Action was never brought before ; and feve-

ral other Matters which go to the Queftion,

whether the Action will lie. Now that is not

the Queftion here -, but the true and only Quefti-

on before you, is, Whether this Action was
brought in Violation of your Privileges ; for if

there be no Breach of Privilege in it, I know of

no Authority we have to itop the Courfe of legal

Proceedings.

And as to that, but one thing (as I conceive,)

has been faid materially, which is this, That
this is a Parliamentary Cafe, and appertains to>

your Jurifdiction ; and the Judges of the Com-
mon Law, are not Judges of the Law of Parlia-

ment, and therefore they ought not to have
given the Plaintiff his Judgment, (and it muft
be admitted the Lords ought not to have given

any Judgment, but what the Judges ought to

have given.) To maintain this, it hath been faid,

and undoubtedly it is true, that this Houfe hath a

Right to judge of Elections; and it is as true,

that in order to come to that Determination, it is

incident!)' neceffary that the Houfe do judge of

the Right of the Electors ; and it has been faid,

(but that I deny,) that the Right of the Electors

is by the Law of Parliament.

I take the Right of every Elector in England

to accrue to him by the Common Law, for he is

uncer



in the Great Cafe of Afhby and White. in
under one or other of thefe Qualifications

:

Either he is a Freeholder, and then he has a

Right to vote for Knights of the Shire ; or he

has°a Right by Charter, or a Right by Prefcrip-

tion ; which Two laft Rights take in the Right

of Voting in all Cities and Boroughs. Now I

would be glad to know whether the Right of a

Freeholder is not by the Common Law? Is it

not an Eftate, with all its Privileges and Services,

created by that Law ? Whether a Right by

Charter is not by the Common Law ? Is it not

that Law that enables the Crown to grant Char-

ters, and qualifies that Power ? Whether a

Rio-ht by Prefcription is not by the Common
Law ? is not Prefcription, Common Ufage ?

And is the Common Law, any thing but Common
Uiage? So that the Right of every Elector be-

ino- by the Common Law, the Judgment of that

Right is primarily and originally in the Courts of

Law. The Freeholders Right of Voting, is of

the Effence of his Freehold ; and you may as

well take away his Freehold, as take away his

RJcrht to vote, which he has by Virtue of that

Freehold, and then tell him he muft come to the

Houfe of Commons to recover it. And the fame

may be faid of thqfe feveral Interefts which give

a Right of voting in Cities and Boroughs. And
thus I hope I have made it out, that a Right of

voting is not a E irliamentary Right, but an ordi-

nary legal one, and the Common Law. Judges

have the Judgment of it originally ; and it is in-

cidently only that the Houfe has a Power of

iud»in°- of it, and that too according to the Rules

of the Common Law ; which is a further De-

monitrano"t?$»*that it is a Common-Law Right;

for it would be abfurd to fay, a Man has a Right

by one Law, which is to be judged by the Rules

of another.

Then what Courfe has the Plaintiff taken ? He
has a Right by the Common Law to chufe Bur-

geffes for Ayhjburj : That Right has been in-

vaded, and he has gone to the Common Law for

Redreis, and from no other Power could he have

it; for this Houfe, or the Committee of Electi-

ons, cannot give a Remedy in this Cafe, that is,

cannot make the Perfon injured Reparation for

the Damages done him, by obftructing him in the

Exercife of his Privilege : And that is the Thing
the learned Gentlemen, who have fpoke in this

Debate, have paffed by ; and thefe are the mate-

rial Points, that this is a Right at Common Law,
and this Ploufe cannot apply a Remedy.

But it has been faid, That the Floufe will exa-

mine, not only on Behalf of the elected Perfon,

but of the Electors. 'Tis true, but in order to

what ? To fee whether you have a right Member
here, and for no other End ; for I challenge any

Gentleman to (hew me one Inftance of a fingle

Man who came hither and complain'd, That he
had a Right to vote, and was hinder'd from vote-
ing, and made that folely to be the Offence of
the Officer. Did the Houfe, or would the Houfe
ever receive fuch a Complaint? And yet he
may go. with that Complaint to the Law; for

whether the Perfon he would vote for be return'd

or not, the Injury is the hindering him from en-
joying his Privilege : And it cannot be made an
Injury, or not an Injury by Matter ex fojl facloy

that is, by the Officer's returning, or not return-

ing the Candidates. And tho' the Officer fhould

repent him, and not carry his Injuftice fo far as

to make a falfe Return, yet it is of Ufe, that the

Law will redrefs the Wrong done to the Voter,

and thereby, perhaps, flop the firft Steps or Ap-
proaches towards a falfe Return.

But if I fhould admit the Houfe would receive

the fingle Petition of a Voter, who was refufed,

and when the Perfon he would have voted for

was return'd, yet the Houfe cannot make him
Reparation; all we can do, is to cenfure the Of-
ficer, but we can't make the Perfon complaining

whole* in Point of Damages. Indeed it has been

faid, the Houfe can give Damages, and there

was an Inftance given of Mr. Tank-red, who com-
plain'd again ft a Clergyman, and the Houfe or-

dered Mr. Tankred to pay him Cofts : So was Sir

George Meggot ordered to pay Cofts to the Mem-
ber he caufelefsly petition'd againft, * and the

like is provided for at the Beginning of every

Seffion. But are thefe Inftances of any Petitio-

ner repair'd in Damages by this Houfe? No,
thefe are Inftances againft Petitioners, not in Fa-
vour of them; nor are Damages given in thofe

Cafes, but Cofts ; all that is provided for, is, that

Perfons frivoloufly complain'd againft fhall not be

out of Pocket. And by a Mean you have a Ju-
rifdiction in Point of Expences, but not in Point

of Damages, for you may order the Wrong-
doer into Cuftody, and make his Payment of

Cofts to the injured Perfon the Price of his Li-
berty ; but there is no direct Remedy, even for

Cofts.

But it is apprehended, here may be a claming

of Jurifdictions, and if the Party fhould be al-

lowed to go to Law, the Courts of Law may be

of one Opinion, and this Houfe of another;

This is a Suppofition the Law does not allow of,

for this is to fuppofe Courts of Juftice will not do
Right. It will be allow'd to me your Determi-

nation will always be juft, and other Courts the

Law fuppofes will do Right too, and then they

will determine as you do ; and your Determina-

tion, and that of the Law, as I faid before, has

been the fame in this Cafe. But then, as the

Suppofition of Law is, that all Courts will do
Right, fo human Frailty fuppofes there may be

* The CASE of Sir George Meggot. 23 Nov. 8 Willielmi R. A Complaint being made to the Houfe, That
Sir George Meggot had profecuted at Law feveral Perfons for what they had teftified the laft Seffion at the Committee of Privi-

leges and Elections, upon hearing the Matter touching the Election for the Borough of Soutbvuark ; it was referr'd to the

Committee of Privileges to examine the Matter of the faid Complaint, and report their Opinion.

4 Dccemb. 8 Wtllielmi. A Report was made of the Matter of Fact, and that the Committee had come to this Refolution,
" That Sir George Meggot having profecuted at Law, Thomas Malyn, and John Lndd, for what they teftified at the Committee
" of Privileges and Elections the laft Seffion, upon hearing of the Matter touching the Election for the Borough of Southivark,
" was Guilty of a Breach of Privilege.

The Houfe then agreed with the Committee, and order'd Sir George Meggot to be taken into Cuftody of the Serjeant at Arms.

The CASE of Mr. Tankred. 20 Jan. 9 Wtllielmi R. Mr. Tankred complain'd to the Houfe of a Breach of

Privilege againft Mr. Edward Morris, Minifter of Aldborough, in the County of York ; for that the faid Morris had intercepted

Letters of Mr. Tantred's, which were fent by the Poft.

14 Feb. 10 Wtllielmi R. Mr. Morris attending, was brought in, and the Houfe having heard him, and his WitnelTes, Re-
folved, " That tr.cre was no Ground of Complaint of Breach of Privilege, and order'd that Mr. Morris fhould be difcharg'd

•« from any further Attendance, and that he mould be paid the Charge of his Attendance by Mr. Tankred.

an
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an Error in Judgment: And yet Courts muft
have Jurifdiction, or elfe there can be no Admi-
niftration of Juftice among Men, fince there is

ho Judicature fhort of another World that can

pretend to an unerring Judgment;
And now I will mow you where feveral Courts

have different Jurisdictions of the fame Fact, and
the Law allows them, notwithftanding there may
be Diverfity of Judgments. The Court of Com-

mon Pleas may punifh a Perfon for affaulting an

Officer in the Execution of their Procefs, as a

Contempt to that Court ; but at the fame Time,
for the fame Matter, the Offender may be pu-

nifhed in the King's- Bench, as it is a Breach of the

Publick Peace -, and the Officer may, if he pleafes,

bring his Action in the Court of Exchequer for

the Damage done him.

I would obferve a little upon the Cafes cited,

and that as fhort as poffible. The firft is that of

Nevill and Strode ; I have look'd into the Journal

of 1659, and the only Book of our Law, where

that Cafe is reported, and that is Siderfin's fecond

Reports ; and that was upon Writs iffued out

by Cromwell, whereby he appointed Counties to

chufe differently, fome Three, fome Four,

fome Five Members : Mr. Nevill, who was a

Member of the Long Parliament, ftood for one

of the Five Knights for the County of Berks ;

they chofe him, but he was not return'd, and
therefore he brought his Action in the Common
Pleas : That Action depended there fome Time,
and thereupon the Juftices brought the Record
into this Houfe for Difficulty, and defired the

Houfe would come to a Determination in it, (and

by the way there was no Houfe of Lords in be-

ing at that Time ; for it was in the Time of the

Long Parliament, who had ufurped the whole
Legiflative, as well as the Executive Power)
and no wonder the Judges complimented them
with the Determination of that Queftion, fince

they were their Creatures, and had their Commif-
fions from them. Well, but the Record being

brought in, the Houfe appointed a Day to con-

fider of the Matter, and when they faw the Plain-

tiff had proceeded according to the known Me-
thods of Law, they gave no Judgment in it, but

fent it back to Wefiminfier-Hall, and there it was
again argued, but never adjudged. And that

there was no Judgment given, is eafy to account

for, if the Judges thought fuch an Action would
lie ; for at that Time, the Long Parliament was
upon the Point of bringing in the King, and re-

itoring the Laws : And if they had given Judge-
ment for the Plaintiff, they had given a Sanction

to the higheft Ufurpation of the Protector, and
all his wild Fancies of changing the Conftitution

at his Will and Pleafure. And indeed the Plain-

tiff had difafhtm'd the Authority of the Long
Parliament, which he had with great Zeal affert-

ed, and of which he was himfelf a Member. But
if the Judges had thought fuch an Action would
not lie, they might, without any Scruple, have

given Judgment for the Defendant. And this

feems to me a ftrong Authority that Weftminfter-

Hall thought fuch an Action would lie : And it

is very remarkable, that when that Houfe of
Commons (as they call'd themfelves) had ufurp'd

the exorbitant Power I mention'd before, they

did not proceed to affume the Jurifdiction of the

Common Law.
The next Cafe is that of Soame and Barnar-

dijlon, in which Weftminjler-Hall was divided :

My Lord Hale was of one Opinion, and my Lord
North ot another, and there were Six and 5ix of
a Side, and the Matter came by Writ of Error
into the Houfe of Lords, and a Gentleman faid,

800/. was worth contending for. But I am apt
to' think Sir Samuel Barnardijlon did not hope to

recover one Farthing of the Money, for Soame
was dead, and I believe without Affets : For in

all the Proceedings in the Floufe of Lords, none
appear'd on the Behalf of his Widow, fhe had
no Council there •, but it was argued again ft Sir

Samuel Barnardijlon, by Mr. Mountague, the late

Lord Chief Baron, to vindicate the Proceedings of
the Exchequer Chamber, and judgment was given,
as hath been faid* in the Houfe of Lords.

But what happened next ? The Commons
were fo uneafy under that Judgment, and the
Injury which might be done to the People from
whom they derived their Authority, by double,
or falfe Returns, that the next Thing was the
Interpofition of the Legislature to apply a Re-
medy, and the Lords came into it, tho' it was a
great Difcredit to the Reverfal of that Judgment

;

for the Act of the 7th of the late King, declares

falfe Returns to be againft Law, and provides an
Action ihall lie where an Officer makes a Return
falfely and malicioufly ; they 'never thought it an
infnaring Thing, but knew Malice might be try'd

in that as well as in many .other Cafes : And I

wonder to hear falfo & malitiofe fhould be fo

much Words of Courfe. Men are try'd for their

Lives every Day, where Malice is the main Point
in IfTue. If a Man does without any Provocation
kill another, the Law intends Maiiee, and that

is Murder: So here, if an Officer refufeth the

Vote of one, who hath a clear and indifputable

Right, the Law prefumes it done malicioufly j

but if the Officer refufes a Man's Vote, and there

is any probable Caufe, or Colour to do it, or his

Right of voting is doubtful, the Judge will tell

the Jury they ought to find, for the Defendant

;

and therefore it's only in a plain and glaring Cafe,

that a Man can prevail in fuch an Action. And
this, by the way, is an Anfwer to that Objection,

that fuch Actions as thefe will bring all your
Elections to be determin'd by the Lords : Since

an Officer can never be found guilty by a Jury
upon this Action, where there is a Controverfy

or Difpute, much lefs can the Lords try, or de-

termine any thing of the Right.

There is another Cafe, and that is the Cafe of
Mr. Onflow againft the Bailiff of Hajlemere-, that
Judgment was againft the Action, and was given

by my Lord Chief Juftice North, and the reft of
the Judges of the Common Pleas, upon the Au-
thority of the Judgment in the Cafe of Soame
and Barnardijlon in the Exchequer Chamber ; and
no wonder they would not give a Judgment con-

trary to what fome of themfelves had given in

another Place. •

Sir, this Queftion hath been before this Houfe
not long fince, Whether a Candidate mould be

hinder'd from proceeding upon an Action at Law
before he had come to this Houfe for their De-
termination, whether he was chofen or no ? And
this Houfe, upon a folemn Debate, adjudg'd,

that he might go to Law before he had come hi-

ther; and I defire your Clerk may read a Word or

two in your Journal, 'tis Monday 13 March, 98.

Clerk reads. " The Houfe being acquainted,
" that John Buller, Efq; who was Candidate at
<c the Election for Choice of Members to ferve

in
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" in this prefent Parliament for the Borough of
"" Lefcard, in the County of Cornwall hath

<l brought an Action upon the Statute made in

" the 7th Year of His Majefty's Reign, againft

» Mr. Richard Roberts, Mayor of the faid Bo-
»' rough, for the Sum of 500/. for making a

«* falfe Return of William Bridges, Efq; altho'

** the faid Mr. Butter never petition'd againft, Or

" queftion'd the faid Return in this Houfe, and

" a Debate arifing thereupon, refolved, that the

«' Debate be adjourn'd 'till Wednefday Morning
" next."

Sir Jofepb Jekytt. Now I defire you to look

upon- Wednefday the 15th Day of March, when

that Debate was refumed.

Clerk reads. This was the 15th of March.

" The Houfe refumed the adjourn'd Debate re-

" lating to Mr. Butter; and after a long Debate,

" the fame fell,' without any thing done there-

«« upon."

Members. Well, what then ?

Sir Jofeph Jekytt. I take this to be a plain

Authority, that will govern the Cafe before you •,

for if it was nc>t reafonable to reftrain a Man from

proceeding at Law upon the Statute, before he

had come hither for a Determination, when it

was to controvert the very Election, which was

undoubtedly proper' for , the Judicature of the

Houfe, much lefs will it be reafonable to reftrain

a Proceeding at Law, which is not to controvert

the Election, and upon a Cafe not proper for the

Judicature of the Houfe •, and the Houfe doing

nothing upon that Complaint, is a Declaration,

that the Houfe could not juftly do any thing up-

on it : For if a Man makes a Motion in any other

"Court, and the Court declares they will do no-

thing upon it, I defire to know whether that be

not a Declaration of that Court, That the Mo-
tion is unreafonable, and it is all the Judgment
the Court gives in fuch" a Cafe. And I had the

Honour to fit in Parliament when that Motion

was made, and very much prefled ; and fome

that have fpoke in this Debate were then of an

Opinion contrary to what they are now, and

were not for flopping the Courfe of Law.
Sir, I apprehend the Action is well founded

in this Cafe; this Man had a Right to vote, he

had an Injury done him in refpect to that Right,

he hath fought to be repair'd in a proper Way,
and he could not be repair'd in any other : I am
for doing nothing to his Prejudice, and therefore

am againft your Queftion.

Mr. Harley, (Speaker.) Sir, I fhall trouble

you but with a few Words after this long Debate :

And rather to underlland the Terms you are de-

bating on, than to think any Thing I can offer

to be of any great Weight. But I take the

Queftion not to be as fome have reprefented it,

but to be fingly this in general, Whether an Ac-
tion does lie at Common Law in the Cafe before

you ?

There is no need to mention the particular

Circumftances of Aylejbury Election, for if that

was the fingle Cafe, you might have taken ano-

ther Method. I will not infift, that in this very

Election a great Number of thofe Inhabitants

petition'd this Houfe upon this Point, That their

Votes were deny'd : And after this Petition had
lain* in the Houfe fome Time, it was withdrawn
by their own Con fen t ; I do not trouble my felf

whether t'.iis particular Man was amongft them,
nor will I trouble you with what may reafonably

Vol. VIII.

be urged from this, but leave that to other Gen-
tlemen.

But I defire we may underftand the Terms up-
on which we are debating; we have had Maxims
of the Common Law, and the Rights of Parlia-

ment mention'd. The Common Law is the

common Ufage of the Realm ; I take the Laws
of Parliament to be the common Law of the

Land, and the Ufage of Parliament to be the

Law of Parliament ; and the Law of Parliament

is to be known by Ufage, as the Common Law is.

Then how {hall we know whether this belongs
to the Common Law ? If there be any other

Way, I fhould be glad to be inform'd ; but I

think there is no other Way of knowing, whe-
ther an Action will lie at Common Law, but by
Reafon or Ufage, and Precedents. Now, if by
Reafon, it is to be made out by what neceftarily

attends this Cafe, or fome other Cafes like it.

And pray what do they offer, that lies at

Common Law ? Do they give you any Prece-
dent ? What Reafon do they offer ? I fuppofe
that which was read laft is no Precedent in this

Cafe, for that was an Action upon the Statute;

or that the Courts below take upon them a Le-
gifiature inftead of a Judicature, which muft be,

if there be no Rule for them to go by. I take
the Queftion you have read, to confift of Two
Parts ; one afferting your own Right, the other

is negative, That no other Courts have any
Right, but in Cafes particularly directed by the
Statute.

I cannot think this of Electors and Elected a
Privilege, I take it to be a Service both in the
Electors and Elected ; and formerly it was
reckon'd an hard Service, I know not how they
find it now. 'Tis a Service, I take it, becaufe
all who are Electors are liable to pay the Wages,
and I take that to be a Burden : And not only
from that, but the very Towns that were Bo-
roughs, and elected, when one paid Fifteenths,

the other paid Tenths ; fo that I take it to be a
Service : And if a Franchife, fee the Confequence,
it will be in the Power of the Crown to create as

many Boroughs as they pleafe.

Then confider, this Houfe is in PofTefiion-of

this Power, as of Right; and I do not find the

Common Law in Poffefiion of any fuch Right.

Then what do they offer to bring it in, but that

there would be fome Failure of Juftice ? Now I

took it, That the Judges are Jus dicere, and not

Jus dare : If any thing want a Provifion to be
made for it, it muft be done by the Legiflative

Power ; and if the Electors want it, Provifion

muft be made for them, that they fhall have an
Action. And thofe Gentlemen, who think that

neceffary, may bring in a Bill to that Purpofe,

and take the Senfe of the Legiflature upon it in a

regular Way.
The Queftion before you now is, Whether the

Examination, Hearing, and Determination of

all Matters relating to Elections, where fome
Statutes have not particularly directed otherwife,

does not belong to this Houfe ? There was a fa-

mous Cafe of Goodwin, that was a Cafe contefted

by the Crown, and the Crown pretended to fend

out another Writ. And there they fay, That as

to Members of Parliament, their Attendance,

&c. they are the fole Judge. And this they lay

before King James in the firft Year of his Reign,

and claim it as their fole Right, and the King's

fecond Writ was dctermin'd to be void.

G g But
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But a Gentleman makes an Argument, if one
fhould ftrike another in the Houfe, what Reme-
dy ? Why there is an Act made for that Cafe in

Henry VI's Time.
I think now the Matter will turn upon this:

Say they, 'tis true you can try Elections, and
who are the Electors ; but here is one Thing re-

mains, that is, to give Satisfaction. Have they

any Precedents for this ? I believe the Precedents

are without ; they have a Power for what is necef-

fary, nothing lei's than a Law can give the other.

Gentlemen fay, there may be a Difference in

Judgment in Courts below, but they are fubordi-

nate, and there lies an Appeal : But in this Cafe,

all Courts will be co-ordinate with you ; and

therefore if that be a Grievance, nay a Solecifm

in Government, prevent it now.
'Tis faid, What will your Vote do? That is

pretty odd : If they would have an Act of Par-

liament, your Vote muft be the Ground of it.

You are Judges of the whole ; but fay fome,

you can't give the pecuniary Satisfaction. Well,

fuppofe fo, but you can reftore all to their Right.

But let me fay this, If you would not fet up a

co-ordinate Power with you in Matters of Elec-

tions, and which will be too hard for you at laft,

I hope it will be a Warning to you, to take more
Care in the judging of your Elections for the

Time to come.

If the Judgment belongs to you, and you are

poffefs'd of it for fo long a Tract of Time, that

no body can offer any thing againft it fince

H. IV's Time ; 'till Gentlemen fhew me fome
Reafon, why the Common Law fhould lay hold

of it, I muft be of Opinion, that it does belong

to you, and no Court can take Cognizance- of it

but you, except where 'tis otherwife provided for

by Statute.

Sir Thomas Meres. Sir, I fhall not enter into

a Difcourfe, and repeat what I remember of for-

mer Times. I will fay but this, let others anfwer

it better if they can. As to the Words falfo 13

malitiofe, it feems, one Chief Juftice faid, They
were Words of Importance, and muft -be prov'd

;

another Chief Juftice faid, They were only Words
of Courfe, that is, like Pepper and Vinegar to a

Slice of roaft Beef; fo there is one Chief Juftice,

that fpoke laft but one, againft another.

As to making Satisfaction, I confefs, I like

very well what that Gentleman faid on the Right

Hand. If there was any Precedent for it, I agree

it would do very well, that this Houfe could

give Damages, and we will make the beft of it

;

but moft of thefe Things have Spite in them,

and thefe Actions are brought with Spite. Now
this we can do, we can punifh the Officer, and

there is Revenge in that, and that is a fweet Bit,

and fome Satisfaction. What further occurs to

me, hath been fpoken by other Gentlemen, better

than I can do it-, and I fhall not repeat it, being

fo late in the Night.

Mr. Cowper, (afterwards Earl Cowper.) I per-

fectly agree with that honourable and learned

Gentleman that fpoke laft but one in this De-
bate, in what he laid down as an undoubted Max-
im, or Ground-work, for the Opinion he deli-

ver'd, That the Law and Cuftom of Parliament

is Part of the Law of the Land, and as fuch,

ought to be taken Notice of by all Perfons. And
I think 'tis the exact Standard by which we
ought to walk •, and the Deduction my poor

Judgment is apt to make from that Principle, is
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this, That we ought not, out of Zeal to our
own Jurifdiction, to go one Step farther than that

known Law and Cuftom of Parliament will war-
rant us to do.

Now I take it upon this Debate, That this

Law and Cuftom of Parliament doth not give
the Subject, who is injur'd by his Vote being
denied him, any Satisfaction, or Recompence for

that Damage : And am the rather con firm'd in

that Opinion, becaufe that very learned and ho-
nourable Gentleman, who is particularly knowing
in the Laws and Precedents of Parliament, has
not pleas'd to reprefent to you any one Precedent,
where the Subject fo injur'd hath complain'd to
the Parliament, and had Redrefs in that Particu-
lar -

y but all Petitions have been either from the

Candidates, or Electors, complaining of an un-
due Return. So that it cannot be fhew'd, That;
it hath been the Law and Cuftom of Parliament
to give that Remedy, or Relief in Parliament,

which is the fubject Matter, or End of Action
now in Queftion.

I go likewife along with him, and every Gen-
tleman that hath fpoke it in this Debate, That
by the Law and Cuftom of Parliament, none
but your felves can determine who are rightly

elected, in order to difplace, or place them here

;

and incident to that End, you have the fole

Right of confidering the Right of the Electors

;

I fay fo far forth, as it is necefTarily incident to

determine who fhall, and who fhall not Sit here ;

and no other Court can confider the Right of
the Electors, in order to determine the Right
of any to Sit in this Place, further than you by
fome Act of Parliament have given them Leave.
But this Matter having now been difputed a
great while, you have had it fully represented to

you, how they came to hold the Scales in this

Action in Wefiminfier-Hally not as in a Cafe where
the Right of Election,, or the Privileges of this

Houfe was the fubject Matter of the Queftion

;

the Action was brought there only to intitle the

injur'd Subject to Damages. And this Matter
ought to be confider'd, as it relates to different

Ends and Purpofes, and upon that it turn'd in

the Cafe of Soame and Barnardifton. They who
thought that Action lay, thought the Courts be-

low might try the Merits of an Election to repair

in Damages, not to determine who fhould be ad-

mitted to Sit in Parliament.

And I will venture to fay, That the Judgment
of the Houfe of "Lords that confirm'd that Re-
versal, was in no wife at that Time fatisfactory to

the Commons of England.

But the Act of Parliament that hath been men-
tion'd, was built upon this, that the Reverfal of

the Judgment between Barnardifion and Soame was

not right, and fo that Act was procur'd to fet up
the Right of the Commons of England, that was

thought to be invaded by that Reverfal, or

Judgment, that the Action upon the Cafe did

not lie.

I will go a Step farther, That as you have the

fole Power to try the Right of Election, and

confider the Right of the Electors, to the End
I mention'd, to determine who fhall be admitted

here ; fo I grant it hath been the Law and

Cuftom of Parliaments, (how antient I will not

inquire,) to punifh the Offenders, particularly

the .Officers and Magiftrates prefiding at the

Election, for doing any Wrong, or Injury in his

Office on that Occafion, in order to make him
an
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an Example, or as an Offender againft the Pub-

lick, and the Conftitution of Parliament : So far

I errant you have juft Right to go, and no body

ought to interfere with you.

But now we are carrying the Matter yet fur-

ther : The Queftion now is not, Whether we

have the fole Right to punifh the Officer as a

publick Offender r This Action is not brought to

that End, nor is there a Word in the Declaration, •

who was, or was not duly elected, or that the

Conftitution or Privilege of Parliament was vio-

lated. But the Plaintiff only fays he had a

Ricrht to vote, and that he was injurioufly de-

nied it, (whether the right or wrong Member

was return'd, he meddles not with it) and he fub-

mits it to the Court and the Law, Whether he

ou»ht not to have Damages for that Wrong ?

And the Queftion now is, Whether that Demand

of Damages was not well founded ? Or, Whether

there is any thing in this contrary to the Law and

Conftitution of Parliament? Law depending on

Cuftom, certainly confifts not in, and is not to

be made out, by one Act, but by often reiterated

Acts : And that muft be very far from being the

Law and Cuftom of Parliament, which is io far

from being a frequent Repetition of Acts, or

Precedents, that in this Cafe, there is not one In-

ftance, where an Elector hath brought his Peti-

tion, without regard to the Return made, and de-

fired his particular Right to vote might be tried

and afferted, he having been obftructed and injur'd

in giving his Vote ; nor was ever fuch Elector re-

pair'd in Damages here, nor ever had his particu-

lar Right to vote refolv'd, or afferted by any

Judgment, or Declaration of this Houfe.
\

The learned and honourable Perfon, upon

whofe Reafoning I am humbly offering my
Thoughts, with great Deference, was pleafed to

inftance in the Cafe of Five Perfons in the Town
of Aykjbury, who e^Jiibited a Petition, and com-

plain'd of an Injury done them at an Election

for that Town, at which their Votes were refus'd.

And if they complain'd of nothing further, and

did not conclude to the Right of the Return,

and complain, that they were unduly reprefented,

I admit it had been fo far an Inftance to his Pur-

pofe. But if they had fo complain'd only of the

Injury done the Petitioners in denying their

Votes ; yet he is pleafed to tell you, this Petition

was withdrawn, and by the Confent of the Per-

fons who prefented it, and fo came to nothing.

I fuppole this is the fingle Precedent to prove the

Law and Cuftom of Parliament, becaufe there is

no other Inftance given. It does not appear up-

on what Ground or Reafons it was withdrawn ;

and I having no particular Memory of that Paf-

fage, you will pardon me, if I am miftaken in my
Conjecture. I believe no Man, that feeks a Re-
medy, would defift, -if he expected to fucceed ;

fo I take the moft probable Reafon ('till another

appear) to be, that they were hopelefs of doing

any Good with it : And one Petition not profe-

cuted, will hardly fhew, that Parliaments ufe to

give Redrefs in fuch Cafes. Now if that Prece-

dent had been fuccefsful, if the Petition had been

referr'd to a Committee, if Damages had been

given upon the Complaint, and a declarative

Vote had pafs'd to affert the Petitioners Right,

(but I did not obferve there were any fuch Pro-
ceedings,) then, indeed, I 'muft admit, that it

was one Precedent in Point, and a very material

one; and it would have proved, That we had

once held Plea of this Matter, and by Confe-
quence, if we had often done fo, that no body
elfe had to do with it. But if that Precedent be
defective, and none can fhew, that ever any Peti-
tion was exhibited by any Elector for a Perfonal
Injury done him in rejecting his Vote, tho' the
Perfou he would have voted for was return'd,

this Action may lie for fuch an Injury done to. an
Elector, without interfering with any Law, or
Ufage of Parliament, that hath yet been made
evident; and that brings me to another Matter
of that honourable Perfon's Difcourfe, and I ac-

knowledge he enter'd into it with a great deal of
Candour and Fairnefs.

He was pleafed to fay, He thought it was ad-
mitted in this Debate, That the like Action -is

not to be found in all the Reports, or Books of
Law. I would allow his Objection its due
Weight, and admit what I take his Meaning to

be, That this Action, in the particular Species

of it, may be new, tho' it's old in its Genus, or
the principal Materials on which it is built ; and
I take it, if by the general Rule, or Reafon of

Law for fuch an Action it be warranted, this

Action (as a Thoufand other Actions on the

Cafe may) will lie, tho' in all the Parts 'tis not

to be exactly parallel'd ; for it is the very Nature
of, and imply 'd in the Name of an Action upon
the Cafe, that every Man may maintain it on his

particular Cafe, provided it carry in it the gene-

ral Reafon, or Ingredients required by Law to

fupport fuch an Action, tho', in many Circum-
ftances, it may be perfectly new. I fee that ho-

nourable Perfon underftands clearly the neceffary

Incidents of that Action ; that is, there are to

be damnum & injuria^ which I take to mean a Da-
mage to the Subject, not arifing from a lawful,

but which is the Confequence of an unlawful

Act. Now, fays hej firft here is no Damage,
becaufe antiently the Attendance was thought a

Service and a Burden, and the Right of Electing

was a Service too, and in being deprived of a Ser-

vice, there can be no Damage ; and therefore one

of the main Ingredients of an Action of the Cafe

is wanting. This is clear Reafoning, and either

to be anfwer'd or fubmitted to.

It is faid, the Right of Electing was a Service,

how true, I doubt upon the Reafon of the

Thing: A Service was often a Part of the Te-
nure, by which a Man held his Land 'till it came
up to the Crown ; and the Service was originally

created by Grant and Refervation. Now, can

any one imagine, that where one holds a fmall

Freehold, any fuch Tenure was created between

him and his immediate Lord originally by Refer-

vation, as that he fhould vote to fend Members
to Parliament ?

But if it might be confider'd as a Service fo

created, it will not do the Bufinefs of the Argu-

ment, unlefs you confider it alfo as a Service of

Burden, without Advantage or Privilege ; for

if it be a Privilege too, (tho' in its Creation it

might be a 'Service) then the depriving a Man of

it is an Injury. Now no body can think but

that the Right to elect a Parliament-Man, which

is a diftinguifhing Character from the Vulgar, and

hath its Weight in the Legiflature, is a Privi-

lege; and therefore to be deprived of it, is to

be deprived, not only of a Service and Burden,

but of a very valuable Privilege: And I believe

any Englijhman would think we dealt hardly by

him, to deprive him of it, tho' we fhould tell

him,
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him, at the fame Time, we depriv'd him only of

a Service or Burden, and not of a valuable Privi-

lege.

There is another Thing occurs on this Head :

"We have been fo far from thinking the being

elected, a Service or Burden only, that in the

Nature of a Repeal of thofe Judgments of Soame

and Barnardifton, by a pofitive Law we have

given the Elected double Damages if he be de-

prived of that Service. Therefore by our own
Notion, and in our own Cafe, 'tis a Privilege

that ought to be recompenced even with double

Damages, that is to fay, when it concerns our

felves. And fhall we declare it a mere Service

in the Cafe of our Electors, not to be recom-

penced even by fingle Damages, and that after

the undoubted Methods of the Common Law
have adjudged it their Due? For I do not find

any body doubts, whether this Man has proceed-

ed in the legal Method throughout, even in the

last Refort. The Lords have not judged the

Fact, they are bound as to the Fact by the Ver-

dicTt, and they are unquestionably the Judges of

the Law on a Writ of' Error. And therefore,

as to what hath been faid, That any Fact of an

Election might come to be determined before

the Lords, it is a great Miftake, for they judge
purely of the Law on Writs of Error, as every

one knows, that knows any thing of our Consti-

tution. Give me Leave to fay, We, upon this

Occafion, judge of this Matter only as a Matter

of Law, which may affect our Privileges ; and
tho' we have Authority to confider what is Law,
as it relates to, or may intrench upon our Privi-

leges, no body that fits here can think that there

lies an Appeal in this Place, or a fecond Consi-

deration of this Matter after the Lords Judge-
ment, a? 'tis a Point of Law only, and as it re-

gards the Right of the Subject. So that an

Objection in Point of Law here to the Judge-
ment of the Lords, will not hold otherwife, than

as it relates to our own Privileges ; for no body
will fay, That we are the dernier Refort in any

other Refpect. And tho' that is the only Point

that brings it properly under our Consideration,

yet I fear we are taking from the Subject, in Ef-

fect, what the Law hath adjudged his Right,

and reverfing a legal Judgment given in the Sub-

ject's Favour. There are other Arguments flung

in, to make up the Weight only, as that which

compares the prefent to the Cafe of a Dove-
houfe ; in which Cafe, in Regard of the Multi-

tude of Actions that would follow, an Action

will not lie for every one that is injured by the

erecting of it. It is true, where a Multitude

are injured by one and the fame Fact, it lhall

not be punifh'd by a Multitude of Actions ; but

the Publiek is to take Care of it, becaufe the In-

jury is of a publiek Nature. But by the fame

Standard and known Laws of England, if one

Man is fo ralh as to commit a Multitude of In-

juries, which feverally affect feveral Perfons, it

was never faid, that he became unpu'nifhable by
the Multitude of his Offences, but every one in-

jured has his Action againft him. I have heard

it faid, defendit Numerus, but that is fpoken as

to the Number of Offenders, not the Number of

Offences committed by the fame Man. And
thefe Injuries which consist in denying the Sub-

ject to vote, when of Right he ought, will not

be multiply'd (as is objected) by letting the

Subject know, That as they may come into Par-

liament to punifh the Officer as a publiek Offender
against the Constitution ; fo the particular Perfon
injur'd, by being denied his Vote, may alfo have
an Action for the private and particular Injury
done to him only.

I would mention one Thing more : They who
have fpoke for the other Opinion, feem to take
it for granted, (which I do not take to be a true
Way of Reafoning) that becaufe in determining
who have a Right to fit here, we do incidently,
and only can, in order to that End, determine
who have a Right to vote, therefore no other
Judicature can try the fame Matter or Right to
vote, tho' it be to different Ends and Purpofes.
Now if you will confider the different Jurif-

dictions in the Constitution of this Kingdom,
there is nothing, more common, and many In-
stances may bq given of it. There are Variety
of Jurifdictions that try the fame Fact,*and yet
each hath a fole and feparate Jurifdiction in that
Matter, to different Ends; and thefe Jurif-
dictions are not, in that Refpect, fubordinate to
one another : Take the Spiritual and Temporal ;

the Spiritual is not fubordinate, but only reftrain-

able by the Temporal, where they intrench upon
the Temporal ; as in the common Instance
of Matrimony, which directly and abstracted
from other Purpofes, is triable in the Spiritual

Court, and no where elfe : But yet if that
comes to be a Question of Fact in relation to
a Title at Law, or to make out a Defcent, why
the Temporal Courts every Day try it, though
per fe, and taken by itfelf, it belongs to the

Jurifdiction of the Spiritual Court ; and yet
thefe Courts are not in that refpect fubordinate
one to another.

So in the Cafe touched upon of a Battery, 'tis

not triable in the Common Pleas, as 'tis an Of-
fence against the publiek Peace, by Indictment,
in order to a Fine, but triable in thofe Courts
only that have a Criminal J urifdiction ; but as
'tis a private Injury, and in order to recom-
pence the injur'd in Damages, that is triable in

the Court of Common Pleas, and other Places,

which have Cognizance of Civil Actions only :

And this is not in refpect that one Court is fubor-

dinate to the other, but one holds Plea of the
fame Fact, in order to one End > and the other,

in order to another End : And there is no clafh-

ing of Jurifdictions in fuch Cafes.

For what hath been objected, That this may
create Variety of Judgments concerning the fame
Right : This does not weigh, it feems, in our
own Cafes, for we may bring our Actions for

double Damages, for a falfe Return, and yet

that may produce the fame Variety of Judge-
ments. So was the Opinion of the Houfe in

the, Cafe behind me cited ; and the Law is

plain, That tho' the last Determination of this

Houfe, where there hath been any, fhall deter-

mine the Right ef Election, and there the

Judges and Jury fhall be bound by the lalt De-
termination, and to act by the fame Rule ; yet

in Towns where there has been no Difpute of
the Right fettled here one Way or other, the

Candidate may notwithstanding bring his Action,

and he, or the People of the Place, may alfo

petition the Houfe of Commons, And then

there is the fame Objection, for there may be
Variety of Judgments touching the Right of
Election, one in the Houfe of Commons, and

another in the Courts below. And upon the

Trial,
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Trial, in order to obtain Damages, a Jury, in

fuch Cafes, where the Right had never been

fettled in Parliament before the Election in

Queftion, are not directed by the Judgment of

your Houfe on the fame difputed Ele&ion, nor

is any Jury bound to follow fuch Judgment.

And if you will go upon a Suppofition, that a

Judge and Jury may go contrary to Law and

Ricrht, or the Determinations of this Houfe in

the'Cafe before you; 'tis an Objection which you

have over-look'd in your own Cafes ; and there-

fore why mould it be an Objection to hinder the

Perfon whom you reprefent; . of his Remedy for

the Injury done him ?

Upon the Whole, I am for fo much of yotir

Queftion as ferves only to declare, That you

have the fole Power of determining the Right

of all Elections, and even the Electors Right to

Vote, to the end to try who is your Member,-

or to punifh the Officer, as an Offender againft

the Conftitution : So far is agreeable to the con-

ftant Law and Practice of Parliament. But for

that Part of the Queftion which relates to the

reftraining the Electors from bringing their

Actions for the Perfonal, or private Damage
done to them; I think it is not agreeable to the

Law, or Conftitution of Parliament.

Sir Humphrey Machworth; Mr. FreemaH, we

are much oblig'd to the Gentlemen that have

argued on both Sides, who have brought the

Matter of this Debate into a narrow Compafs :

The Queftion is this, *' Whether an Elector be

" intituled to an Action at Common Law againft

*' the Officer, for Recovery of Damages, in

*c Cafe his Vote which he offer'd* be not taken
*' down in Writing; and entered on the Poll ?

'* or, Whether the Houfe of Commons have the
* e fole Privilege of examining and determining
*' the Right, or Qualification of every Elector
*' to give his Vote, and tojudge of the Behaviour
" of every. Sheriff, and other Officer, in taking
• c the Poll on the Election of Members to ferve

*' in Parliament ?

I am of Opinion, with great Submiffion to

better Judgments, that the Houfe of Commons
have a fole Right of Judicature in thefe Cafes*

and that the Elector is not intituled to an

Action at Common Law. I fhall endeavour

to fupport this Opinion, by anfwering the Ar-
guments that have been made ufe of to prove

the contrary : And firft, I crave Leave to ob-

ferve, that the Gentlemen who have argued on
the other Side, have not taken Notice of a

Diftinction which feems to be very material in

this Cafe, and that is, between an actual Force,

or Violence done by the Officer, and a bare

Omiffion in Point of Duty. It is agreed, that

in Cafe the Officer does by Force, or Violence,

obftruct, or hinder an Elector from offering, or
pronouncing his Vote at an Election for which
of the Candidates he pleafes, the Elector will

be intituled to an Action at Common Law for

Recovery of Damages, for that is a Perfonal
Wrong, and does not concern the Right or
Qualification of an Elector to Vote in Elections :

But in Cafe the Officer does permit the Elector
quietly to offer, or pronounce his Vote, (as he
did in the Cafe of Jfiby, who pronounced his

Vote for Sir Thomas Lee, and Simon Mo.yne, Efq-,)

but does not think fit to enter his Vote upon
the Poll, the Elector in this Cafe is not intituled

to an Action at Common Law for Recovery of
Vol. VIII.

Damages, becaufe he has neither fuffered any
Force or Violence, nor is by fuch Omiffion de-

prived of his Vote : For a Vote being once
pronounced, the Law takes it for the Benefit of
the Publick, tho' the Officer be wanting in his

Duty ; and none haVe Power to determine, whe-
ther the Elector had a legal Vote, and whether
the Officer had fufficient Reafon tO refufe to en-
ter the faid Vote on the Poll, but the Houfe of
Commons. If any others ftiould have Authority
in this Cafe, they will be able to deftroy the

Freedom of Elections, and the Conftitution of
Parliament.

It is infilled by fome Gentlemen, that the

Electors have no proper Remedy in this Cafe

in the Houfe of Commons; and therefore they

muft have their Remedy at Common Law : Bup
with great Deference to their Judgments, the

Electors have a very proper Remedy in this

Houfe in every refpect ; for here their Votes

will be allowed* the legal Reprefentatives re-

ftored, and the Officer will be punifhed for any

wilful Default in the Execution of his Office.

This is a Remedy that anfwers the End for

which every Elector is intituled to give his

Vote, which is not for a private Advantage to

himfelf, but for the general Advantage of the

whole Kingdom. But the Action at Law is nd
proper Remedy in any refpect : For fince a Vote
that is offered and refufed, is as good by the

Law of Parliament as a Vote that is offered and

received, and is fo adjudged on the Trial of

every Election in the Houfe of Commons, orelfe

they could not fill their Houfe with legal Re- -.

prefentatives •, it is not proper or reafonable that

an Officer fhould pay Damages to an Elector

that has not fuffered any, nor that a publick Of-

fence fhould be punifhed by a private Satisfaction;

which is not likely to prevent the Evil, preferve

the Vote, and reftore the Reprefentative ; nor is

the fame confiftent with the Conftitution, or the

publick Safety.

The Qualification of Electors, and the Be-

haviour of Officers in all Elections, are Matters

of Parliament, and fuch Matters are not cogni-

zable elfewhere, as hath been often declared by

all the Judges of England: A Parliamentary Cafe

requires a Parliamentary Remedy. And fince

Votes have been refufed in all Elections ; if

Electors, in this Cafe, had been intituled to an

Action at Law, it muft be prefumedj that fome

Time or other, fuch an Action would have been

brought, which yet was never once attempted in

any former Reign •, and all thofe Acts of Parlia-

ment that were made to give Damages in Cafes

relating to Elections, do demonftrate that no

fuch Damages could be recovered at Common
Law; for if they could, there had been no Occa-

fion for making any of thofe Statutes.

It is infifted, that every Right muft have a

Remedy ; but then the Subject muft be firft de-

prived of that Right, which in this Cafe he was

not ; and even when he is, he muft have his Re-

medy in a proper Manner, and in a proper Court.

There are feveral Sorts of Rights, and feveral

Sorts of Laws in England, and there are feveral

Courts of Juftice, for the Administration of thofe

Laws : A Man that has a Right to a Legacy,

cannot bring an Action at Common Law, but he

has a proper Remedy in the Spiritual Court.

The like may be obferved of Cafes that belong

to the Courts of Chancery, Admiralty, Stanne-

II h ries,
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fies, and of the Foreft Laws. The Subject can-

hot bring Actions at Common Law, in Cafes that

belong to the Jurifdiction of other Courts. And
when my Lord Chief Juftice Coke enumerates the

feveral Laws in this Kingdom, he gives the Pre-

cedence to the Law and Cuftom of Parliament,

which, he tells us, is fuperior to the Common
Law in Wejlmivfter-Kall. And as every Court at

Law has its Cuftoms and Privileges peculiar to

itfelf, and is fole Judge of them, fo alio the High
Court of Parliament, fuis propriis legibus di? confv.e-

ibus fnbjiftit, hath its own proper Laws and

Cuftoms, and is fole Judge thereof. And if an

Action at Common Law will not lie for a Le-
gacy, where the Spiritual Court has a Jurifdicti-

on, tho' the Temporal Courts have, in many Re-
fpccts, a fuperior Authority ; fuch an Action

will much leis lie in a Cafe concerning the Parlia-

ment, which is the higheft Court of the King-

dom, and who are fole Judges of all Cafes rela-

ting to theinfelves. But fome carry this further,

and fay, that every Right muft have a Remedy
with Damages. This may be true in moft Cafes,

where a Man is deprived of Rights of Property

and PoiTellion ; but there are many Inftances to

be given, where a Right of Franchise or Privilege

is not intituled to any Damage ; as a Perfon

elected Mayor of a Corporation, if the proper

Officer refufes to fwear him, has no Action at

Law for Damages, but his Remedy is by a Man-
damus out of the Queeri's-Bencb : There is a Re-
medy by Quare impedit, but not to recover Da-
mages. In a Writ of Right, you fhall recover

the Land, but no Damages : So in this Cafe, the

proper Remedy is to have the Vote allowed,

which can only be done by the Houfe of Com-
mons. Some Gentlemen have found out a new
Diftindtion, which I never heard before, that the

Houfe of Commons have the fole Privilege to

judge of the Rights of Electors, and of the Be-

haviour of Officers, to one Intent, but not to

another •, that is, in order to determine who are

the legal Reprefentatives, but not to give Da-
mages to the Party injured. But, with great

Submiffion, there is no Weight at all in this Di-

ftinction : For, as it is plain, that the Elector is

not, in this Cafe, deprived of his Vote, and

therefore fuffers no Damage ; fo it is alfo evident,

that the Judgment of the Houfe of Commons in

Matters properly cognizable before them, cannot

be contradicted by any other Judicature •, and
therefore their Judgment of the Qualification of

the Elector, and of the Behaviour of the Officer,

muft be conclufive to all Intents and Purpofes

whatfoever. It is contrary to the Reafon of all

Laws, that the Behaviour of an Officer fhould

be fubject to the Determination of two indepen-

dent Jurifdictions : Or that he fhould be innocent

by the Judgment of a fuperior Court, and guilty

by the Judgment of an inferior : Or that he
fhould be twice punifhed for the fame Offence.

No Man can ferve two Mafters : The Officer, at

this Rate, will be every way enfnared, and made
liable to Punifhment, whether he does his Duty
or not: U he accepts illegal Votes on the Poll,

he will forfeit 500/. by the Statute, for a falfe

Return •, if he refufes them, he may be ruin'd by
a Multitude of Actions -, for if one may bring

an Action, there may five Hundred, fince every

Man, at this Rate, may offer a Vote, and bring

an Action for not entering it upon the Poll. How
is this confident with the Freedom of Elections,

in which there ought to be no Terror^ neither on
the Electors, nor on the Officers ? But as the

Electors fhould be free to offer their Votes, fo

the Officers fhould be free to judge whether they

Ought to be entered on the Poll, or not •, and they

ought not to be accountable to any, but the

Houfe of Commons, whofe Servants they are,

in all Matters relating to Elections, and who are

entrufted with the Determination of all Matters
and Cafes relating thereto ; and they may as well

punifh them for taking illegal Votes on the Poll,

as for not taking thofe that are legal. In neither

of which Cafes have the Judges of the Common
Law any Jurifdiction, tho' there is the fame Rea-
fon in both, to take Care that every the meaneft
Subject may have Relief for any Injury done
him ; but we are not to take more Care of the

meaneft Subject than of the whole Houfe of
Commons. The greateft Subject in England
ought to have no Relief but what is confident

with the Law of Parliament, and the Safety of
the Conftitution. If an Action lies, and upon a

Judgment on that Action a Writ of Error lies in

the Houfe of Peers, the Lords will be the fole

Judges at laft, who have Votes to chufe a Houfe
of Commons •, which is directly contrary to the

fundamental Maxim of the Law and Cuftom of

Parliament, that the two Floufes are mutual
Checks to each other, and fole Judges of their

own Privileges.

This is an excellent Conftitution, and admw
rably well contrived for the common Safety : But
how can this Conftitution be preferved, if the

Lords can punifh our Officers, and govern our
Elections? This will be the Way to deftroy all

Checks, and to make the Houfe of Commons
dependent on the Lords ; and then I cannot fee

upon what Foundation you can be faid to Sit here

to do any Service for your Country.

Others infift, That this is a Right that is in-

cident to the Freehold and Freedom of Electors

;

therefore, as their Freeholds are cognizable at

Common Law, fo is every Incident belonging to

it. This Argument is plaufi'ole at firft Sight,

but, in Reality, there is nothing in it : For tho*

the Commons of England have fubmitted their

private Differences to Arbitrators, or Judges, in-

differently chofen and appointed by the Prince,

the common Parent of the People; yet they have
never fubmitted their fundamental Rights and
Privileges, which they hold in their publick and
politick Capacities, as a free Branch of the High
Court of Parliament, to any other but their own
Reprefentatives, who are chofen and appointed

by themfelves. This is not a Cafe, properly

fpeaking, between Party and Party, but between

the Lords and Commons, becaufe the Determi-

nation of this Cafe brings the whole Right in

Queftion, Who have a Privilege to judge of the

Qualification of Electors to give their Votes in

Election of Members to ferve in Parliament,

Whether the Lords or the Commons ? It is net

now the Queftion, Who hath the beft Right to

a Freehold, or Freedom, or to any thing that is

incident to it? But, Whether the Commons of

England fhall have any Freeholds, or Freedoms
at all ? Or, which is the fame Thing in Effect,

Whether they fhall have any Security for thofe

Rights or not ? For if the Lords are Judges of

your Privileges, you can hold no Right but du-

ring their Pleafure.

The
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The Lords feem to contend for the Right of

the Subject, but I wifh it is not for a Power

to enable themfelves to judge and determine as

they think fit of all our Rights and Liberties •,

for this is the neceffary Confequence of allowing

an Elector to have a Remedy in any other Place

but within thefe Walls.

This is my humble Opinion ; and if I am
miftaken, other Gentlemen will fet me right.

This is certainly a Matter of the higheft Im-

portance to the Welfare of the Subject, and I

doubt not but they will very well cohfider it,

before they give way to the eftablifhing a Prece-

dent that tends to deftroy the Privileges of this

Houfe, or the Liberties of their Country.

A great Tendernefs is exprefs'd for this poor

Man, whofe Vote has been refus'd ; but whe-

ther he had a Right to give his Vote, is very

much queftioned, and never yet determined by

this Houfe, which has the proper Judicature

thereof. But admitting he had a Vote* Whe-
ther ought to be preferr'd, a private Intereft, or

the publick ^afety ? Whether will be moft for

the Honour of this Houfe, and the Intereft of

our Electors, The Care of a private Perfon by

new-invented Action, neither warranted by Rea-

fon, Precedent, or any eftablifh'd Law •, or the

Care of the Parliament, and the Conftitution, on

which depend the Rights and Liberties of all the

Commons of England?

Sir, I beg Pardon for taking up fo much of

your Time, but I mufi confefs, it feems to me,

that our All depends upon a right Determina-

tion of this Macter ; for I cannot fee any other

Reafon why this new Device is fupported by the

Lords, but only to render you precarious and

ufelefs.

Sir Gilbert Dclben, (afterwards a Judge in Ireland.)

Mr. Freeman^ I fhall not trouble you very long at

this time of Day : I think the Point in Debate has

been truly ftated by the Gentlemen who have in-

filled on this Queftion, " Whether an Action will

*' lie for an Elector, for having been refus'd his

** Vote at the Election of a Member to ferve in

" Parliament ?" A learned Gentleman would

have the Queftion to be, not " Whether an Ac-
ct tion will lie ; but, Whether this Houfe has the

*' fole Right of determining that Matter* and
*' of giving Remedy in it ?" I confefs I think

it is more properly ftated the other way : But

the thing is fcarce worth a Difpute, fince which

way foever you turn the Tables, it comes to

the fame Point, and one of the Queftions will in

Confequence be refolv'd by the Refolution of

the other : For if that Queftion be put which is

propos'd by the Gentleman, and carried in the

Affirmative, That this Houfe has the fole Right

of determining this, and all other Matters what-

foever that concern the Right of Election ; then

it muft follow, that whoever is wrong'd in any

fuch refpect, cannot be redrefs'd by Action, fince

the Right of determining in Cafes of this Na-
ture, is not in the Courts below, but folely in

this Houfe.

I fhall not offer you any Arguments to prove

this fole Right, many having been urg'd by
others ; but 1 will confider fome Things (without

taking up much of your Time,) that have been

offer'd as Objections to it.

Some Gentlemen have made a Diftinction in

this Cafe, between the Right of the Electors,

and of the Elected -, and they will have it,

That the Courts below may decide the firftj

but not the lalt : Whereas, in my poor Opinion,
the Decifion of the Electors Right muft ne-
ceffarily in many Cafes decide who has Right
to be elected. For fuppofe a common Cafe,

That one of the Candidates infills upon an
Eleclion by a felect Number, and the other up-
on a popular Election : If in this Cafe one of
the Populace be refus'd his Vote, upon a Pre-
tence that he is not of the feledt Number,
whereupon he brings his Action againft the Of-
ficer ; will not the Event of that Trial deter-

mine (in Confequence,) the Right of the Can-
didates ? Surely it muft ; fince if it go for

the Plaintiff, he for whom the Plaintiff offer'd to

Vote, and who had the popular Intereft, will

appear to have had the Right of Election j

and fo will the other Candidate, if it go for

the Defendant. Several other Cafes to the fame

Purpofe might be put : So that if an Action of

this Nature fhould lie, it muft (as I apprehend,)

unavoidably follow, That Weftminfier-liall by

original Action, and by Writ of Error the Houfe
of Lords, will have Power to determine, (at

leaft confequentially,) who has Right to Sit in

this Houfe, and who not. And how confiilent

fuch a Determination will be with your undenia-

ble Right, (acknowledg'd on all Sides,) of de-

termining the Elections of your Members, ex-

clufive of' all other Jurifdictions, I leave to Gen-

tlemen to confider. -

A learned Perfon was pleas'd to object, Thar.

Right is founded upon Ufage ; . and it this

Houfe had the fole Right of judging in a Cafe

of this Nature, where a fingle Ele£tor is wrong'd,

doubtlefs there would be fome Precedent of

Relief given to fuch an injur'd Perfon. But

(fays the Gentleman,) there is no fuch Prece-

dent, and therefore it muft follow, That this

Houfe has not the fole Right of relieving in

that Cafe. I think I may fafely deny his fir ft

Propofition; as he applies it to the Rights of

this Houfe, which (generally fpeaking),) are not

founded upon Ufage. Sir, the Rights of Par-

liament are chiefly founded upon the Nature

and Conftitution of Parliaments. Ufage is- in-

deed a Corroboration, and an Evidence of thofe

Rights ; but the Foundation of them, is our

being a Part of the Legiflature, whereby we ne-

ceffarily become invefted with fuch. Rights and

Privileges, as enable us to act, and to difcharge

our Duty in that great Capacity : So that it is not

fo much what has been us'd, as what is neceffary

to the Support of our Conftitution, that muft be

the Rule and Meafure in determining the Rights

of the Houfe of Commons.
But neither has Ufage been wanting in this

Cafe: For whereas the Gentleman afferts, That

there is no Precedent where this Houfe has gi-

ven Relief to a wrong'd Elector, (with Submif-

fion,) feveral fuch Precedents appear upon your

Books, particularly in the Cafe of Banburyy

where four or five of the Inhabitants complain'd,

and the Houfe gave a Remedy. And I cannot

fee why, if it has been given to four, it may not

be given to one) nay, I fhould think, it more

than one have been reliev'd, a fortiori one fhould

be relievable.

But it feems to me, that the Argument drawn

from Ufage, goes much further than the learned

Gentleman intended it fhould ; for if all Right

be founded upon Ufage, all Right of Action

muft
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muft be fo founded ; and then what becomes of

this Action which the Gentleman has laboured

to fupport ? If Ufage be nothing elfe but the

Repetition of the like Acts,- then this Action

(according to the Gentleman's Rule, that Ufage

is the Foundation of Right,) cannot be rightful,

unlefs there hath been a Repetition of the like

Action. -

Nor can it be faid, that this is the firft Time

any fuch Caufe of Action has arifen, and that

therefore it could not have been brought before ;

for there has fcarce been a Parliament call'd in

any Reign, but fome or other has, without doubt,

been wrongfully refus'd his Vote : So that the

Caufe having been frequent, it muft have had the

like Effect e'er now, in Cafe fuch a Wrong could

have been redrefs'd by bringing fuch an Action.

But no Gentleman has pretended to fay, That

any Action of this Nature wasever brought be-

fore •, and therefore we may infer from the learned

Gentleman's own Pofition, as likewife from the

Authority of Littleton's Text, That fince none

has been brought, none can be brought. And
this has been the conftant Opinion of the Courts

in Wefiminpr-Hall, the Judges having, upon

every Occafion, where the Rights of Parliament

have fallen under their Confideration, in all Times

declared, That nothing of that Kind is within

their Jurifdiction : Nor can they judge of any

fuch Matter, farther than as they are impower'd

by particular Statutes.

And this was the Reafon why the Judgment in

Barnardijlon's Cafe, given in the King's-Bench,

was revers'd in the Exchequer-Chamber, becaufe

it was a Thing purely of Parliamentary Cogni-

zance, the Houfe of Commons having the fole

Power of determining all Matters relating to

Elections and Returns, except in Statute-Cafes.

Nay, the Court of King's-Bench had declared,

They would not have proceeded in that Action

of Barnardifton, had it not been grounded upon

a precedent Judgment given in the Houfe of

Commons. But the Judges in the Exchequer-

Chamber thought, that even the Determination

of the Houfe was not a fufficient Authority to

the Courts below, to hold Plea in an Action re-

lating to the Rights of Parliament, tho' the

Action was grounded upon that Determination j

and therefore they revers'd the Judgment given

in that Action : And (which is a mighty ftrong

Circumftance in the Cafe) that Reverfal was af-

terwards affirm'd in the Houfe of Lords. So that

it is plain, even the Lords themfelves were, at

that Time, of the fame Opinion with the Judges,

That nothing which concern'd Elections was cog-

nizable in Wejlminfier-Hall : For otherwife they

could not have affirm'd the Judgment given in

the Exchequer-Chamber, which was grounded

intirely upon that Maxim.

This appears farther, by what their Lordfhips

did in the Cafe of Hollis and Elliot^ againft whom
Judgment had been given in the King's-Bench,

for what they had faid and done in this Houfe.

In the Year 1667, the Houfe of Commons
voted, That the Judgment given in the King's-

Bench againft thofe Perfons was illegal, as being

ao-ainft the Privilege of Parliament. And this

Vote was (as I remember) deliver'd to the Lords

at a Conference, with a Defire of their Concur-

rence to it : Accordingly, the Lords fent a Mef-

fa<*e, That they did concur. Nay, they were

fo zealous, as to defire the Lord Hollis to bring a

Writ of Error upon that Judgment, which was
done, and the Judgment was revers'd. From
whence it muft be inferr'd, that their Lordfhips
Were then of Opinion, that whatever Judgment is

againft the. Privilege of Parliament (that is, of ei-

ther Houfe of Parliament,) is an illegal Judgment.
Now to lay thefe two Opinions of the Lords

together : If the Houfe of Commons has the
fole Privilege of judging all Matters relating to
Elections, (upon which Ground their Lordfhips
affirm'd the Reverfal of the Judgment in Bar-
nardifton'% Cafe) and if every Judgment given
againft the Privilege of Parliament be illegal (as

their Lordfhips both refolv'd, and judg'd in the
Cafe of Hollis and Elliot,) how comes it to pafsy
that the Lords have lately thought fit to reverfe

the Judgment given in this Cafe of 4/hby and
t

White, which was grounded upon that very
Opinion, eftablifh'd by their Lordfhips in the
Cafe of Bamardijion, That all Matters concern-
ing Elections, are determinable only in the Houfe
of Commons? And consequently, how can we
avoid faying, (purfuant to the other Opinion,
and to the Judgment they gave in the Cafe of
Hollis,) That their Lordfhips Judgment of Re-
verfal given upon the Writ of Error in AJhbf&
Cafe, being againft what themfelves have own'd
to be the Privilege of the Houfe of Commons,
is an erroneous (not to fay an illegal) Judgment ? >

I confefs I cannot much wonder at its being
fo, when I eonfider, that the Steps their Lord-
fhips made in proceeding to this Judgment of
Reverfal, were fo very hafty, as not to afford
them fufficient Time to weigh and to deliberate
upon a Matter of fuch Importance. This Caufe
had depended near a Twelvemonth in the King's-

Bench, it had. been argued feveral Times at the
Bar, and at length feriatim by the Juftices, Three
of whom, upon the Reafon of former Refoluti-
ons, gave Judgment againft the Plaintiff, that the
Action does not lie : And yet no fooner was this

Writ of Error brought, but the Errors are im-
mediately argued ; and upon the firft Argument,
the Opinion of the Judges are required \ and
notwithftanding they defired Time but 'till the
next Day to eonfider of the Cafe, the Lords (as-

I am very well affured,) would not allow them an
Hour, but obliged them to deliver their prefent
Thoughts, which tho' feveral of them expreffed
very doubtfully, and feveral others were for af-

firming the Judgment t yet their Lordfhips were
fo very clear, and fo determinate in the Point,
that, without any farther Confideration, the
Judgment was revers'd.

And now I defire Gentlemen to judge, whether
in this Inftance the Lords have fhewn that Regard
either to the Privileges, or to the Dignity of this

Houfe, which their Anceftors, and themfelves,

had formerly exprefs'd upon the Occafions before

mention'd.

I will take Notice but of one Thing more,
which fell from a learned Gentleman, who infift-

ed, that the Election to Parliament is not a Ser-

vice, but a Privilege, becaufe double Damages
are given by the late Act concerning Returns.

I have caft my Eye upon - that Act, and I think,

if the Preamble be read, it will appear, that Gen-
tleman was fomewhat unfortunate in appealing to

it j for the Preamble calls the Election to Parlia-

ment, a Service, in exprefs Terms, and certainly

with good Reafon. If the Houfe will give me
Leave, I'll read it.

" Whereas
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" Whereas falfe and double Returns of Mem-

" bers to ferve in Parliament are an Abufe of*

" Truft in a Matter of the greateft Confequence
" to the Kingdom, and not only an Injury to the

" Perfons duly chofen, by keeping them from
" their Service in the Houfe of Commons, and
" putting- them to great Expence to make their

" Elections appear, but alfo to the Counties,

" Cities, Boroughs, and Cinque-Ports by which
" they are chofen, and the Bufinefs of Parliament

" difturb'd and delay'd thereby ; Be it therefore

" enacted.
•

Sir, not to trouble you any longer I am en-

tirely for the Queftion, as it is ftated.

Mr. King, (afterwards Lord King, and Lord

Chancellor.) That which calls me up, in the

firfl Place, is what that honourable Gentleman,

juft againft me, was pleas'd to intimate, as if the

Right of Electing was only a Service, and not a

Liberty, or Privilege j and I find a worthy Mem-
ber, that fpoke la ft, is of the fame Opinion. Truly,

I am loth to tell you my own, without defiring

the Act 25 Car. II. 9 cap. may be read.—
Members. No, no.

Mr. King. 'Tis an Act to enable the County
Palatine of Durham to fend Members to Parlia-

ment, and it recites, That they had not, before

that Time, had the Liberty and Privilege of

electing and fending any Members to Parliament

:

Where you fee the Legiflature call it a Liberty

and Privilege \ and if the Legiflature call it fo, I

think I may venture to call it fo too. And if it

be a Liberty and Privilege, then the Queftion

will be, Whether it does not ftand on the fame
Bottom with our Liberties and Privileges ? In

Cafe of any other Franchife or Liberty, an Ac-
tion lies at Common Law for the Breach thereof \

and why an 'Action fhould not lie at Common
Law for the Breach of this Franchife, as well as

for the Breach of every other Franchife, is, to

me, very ftrange. Gentlemen take it for granted,

this is purely an Action at Common Law,
and no Statute hath any Influence on it. Now
there is a Statute which hath not been mention'd,

(only- 1 muft firft premife that which, I think, no
body will deny, viz. That wherever an Act of

Parliament does forbid any Thing, if any body
be injured by the doing of the Thing fo prohi-

bited by that Act, in Confequence of Law, the

Perfon injur'd hath an Action,) I fay, there is a

Statute that forbids Difturbances or Hindrances

in Matters of Elections ; and by Confequence of

Law, that Statute gives an Action to the Party

injur'd, againft the Perfon difturbing or hinder-

ing him in his Election. The Statute I mean,
is the 3 E. I. 5 cap. that is a pofitive Law where-

by all Difturbances in Elections are forbid

:

Every Man is forbid to hinder or difturb by
Force or Arms, by Malice, or menacing any
Man, to make a free Election.

I Anil only inftance in one parallel Cafe, tho'

I could in many more : The Statute in Rich. IPs
Time, de Scandalis Magnatum, only forbids the

fpeaking Evil of great Men •, there is not one
V. ord of an Action, yet, by Operation of Law,
it was always held, that an Action would lie up-
on that Statute for a Scandal of a great Man,
bccaufe it was prohibited by that Statute. So
here, the Statute forbids the difturbing of any
Man by Force or Malice to make free Election ;

the Jury have found, that the Defendants did, in

Vol. VIII.

this Caufe, malicioufly difturb and hinder the
Piaintiff from voting at the Election •, and by a
like Confequence and Operation of Law, this

Action is maintainable.

Gentlemen fay, this is a new Action never
heard of before : It is true, this particular Action
was never brought before, but Actions of the
fame Kind and Nature, and grounded on the

fame Principles and Reafons of Law, have been
brought before. Et ubi eadem eft ratio idem jus.

I could give you many Inftances of this Kind*
Was it ever heard, till the 20th or 21ft Car. II.

that an Action lay againft,an Officer for denying
a Poll to. one who ftood Candidate for a Bridge -

mailer? The Mayor denied the Poll, and faid,

he was Judge of the Election : And upon this*

the Perfon injured brought his Action, and reco-

ver'd. At the fame Time it was faid, there was
no fuch Action ever heard of before -, 'tis true,

not that Species, but the Genus was heard of.

Another Action was brought 30 Car...II. (which

was never heard of before) againft a Mayor, for

refufing the Plaintiff's Vote for a fucceeding

Mayor.
I believe every body knows, that all the Law-

Books for 400 Years, fay, That the Reverfioner

had Liberty to go into an Eftate of a Tenant for

Life, to fee if he commit Wafte. And no Action

was ever brought till 16 Ja. 1. by a Reverfioner

againft a Tenant for Life, for refufing to let him
in to fee whether Wafte was committed. No
Action was ever brought againft a Mafter of a

Ship for the negligent Keeping and Lofs of Goods
on board his Ship, 'till about the 24 Car. II. and
yet the Action lay.

There was another Action in K. Car. Ift's

Time, brought for a falfe and malicious Profecu-

tion of an Indictment of a Man for Treafon.

There was the fame Objection -, and it was faid,

That this would deter People from profecuting.

And no body ever dreamt of it before, 'tis true,

but it ftood upon the general Reafon of the Law

;

if you do me a Wrong, I muft have a Remedy.
And as to what a worthy Gentleman hath faid,

That there are Inftances at Common Law, where
a Man fliall recover, and yet have no Damages

;

'tis true in real Actions, but let him give me an

Inftance of that in an Action of the Cafe. He
recovers nothing there ; if he does not recover

Damages in real Actions, he recovers the Land
itfelf.

Members. The Queftion, the Queftion.

Mr. King. I find Gentlemen are very uneafy, I

will trouble you no further.

Members. Go on, go on.

Mr. King. I agree, the determining the Right

of Election belongs to the Houfe of Commons j

and they ought to apply to the Houfe of Com-
mons in that Cafe : And I fhall not depart from

that, I think I can't, without ruining the Confti-

tution ; but that which I fay is, That this Action

does not at all relate to the Right of Election.

This Action is brought by a Man that hath an

undoubted Right of voting, againft an Officer for

malicioufly refufing his Vote. Put the Cafe this

had happen'd in a County, (for the Law would

have been the fame) that a Freeholder, who had

a Right to vote, had tendered his Vote to the

Sheriff ; and tho' he knew he was a Freeholder,

yet the Sheriff fhould malicioufly refufe his Vote :

Hath the Sheriff done this Man an Injury, or no?

This Man does not bring his Action, becauie

1 i the
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the Peifon he would have voted for is not rs

turn'd, but 'tis becaufe there is an Injury done to

his Franchife. If I thought the Right of Electi-

on was concerned in this Cafe, I would go as iar

as any, for I think that does belong to the Houfe

;

but I don't think this is concerned in the prefent

Cafe.

Sir Thomas Littleton. I (hall be fhorfer than

fome imagine. It has been difcourfed, Whe-
ther this be a Privilege, or a Burden, tsfc. Let

them think it a Burden that call it fo : If it be

a Burden, 'tis fuch a Burden as fome Men fpend

a great Part of their Eftate for, as if it was a

Privilege. I think this Refolution which is pro-

pos'd, tends to the encouraging, one Man to in-

jure another Man's Franchife without any Repa-

ration, which I believe is not very confident

with Law, or Reafon. You have, no doubt, a

Power of punifhing the Offenders, but you can't

give Damages : I think this is a plain Cafe

;

here was a Man who had a Right to vote, and

was not admitted.-"——

Members. No, no.

Sir Thomas Littleton. That is admitted upon

the judgment : For the Cafe is made upon the

Right ', and if he had not prov'd his Right, he

could not have recover'd. Then if he was de-

nied his Right, no body will fay, We can give

him Damages. What would you have a poor

Man do, come with a Petition, and fee Council,

and attend the Parliament for a Month together ?

The Man it feems thought it better to go this

way. I think, if he had complain'd, we might

have punifh'd the Officer, but for Damages he

could have them no way but this.

1 Suppofe the Judges in Weftminfier-Iiall had

been of Opinion, That this Action did lie, and

the Conftables had brought a Writ of Error;

What would you have faid in a Cafe where a

Man had been denied his Privilege of Voting,

and the Law had given Damages, if the Lords

had faid No, there mall be no Action ? I think the

Lords have done what is right, I think they have

reliev'd the Perfon injur'd according to Juftice ;

and it does not interfere with your Rights, for he

founds his Action upon your Determination.

Members. No, no.

Mr. Walpole. Mr. Freeman, I defire to have

the Queftion read.

Accordingly Mr. Freeman in the Chair read the

Queftion again.

Mr. Serjeant Hooper. A Gentleman that fpoke

laft but one, was pleas'd to fay, That if he

thought the Right of electing Members was

any ways concern'd in this Queftion, he would

come heartily into it : I know not what that

Gentleman means by it, but believe all future

Elections will depend much upon the Determi-

nation you make now. If you give the Lords

this Jurifdidtion to take Cognizance of Matters

relating to Elections, we muft come to them to

know whether we have a Right to Sit here.

One Gentleman faid, he could not tell whether

the Sitting here was a Burden, or a Privilege :

1 believe it is a Privilege to fome, who by Sitting

here obtain a good Place ; but I think as to others,

it may be looked upon as a great Burden, for to

come up and fpend a great deal of Money for

the Publick Service ; and all the Privilege that I

know they have, is, to protect their Eftates, and

ferve their Country.

There is ho extravagant Thing but may be

brought into the Houfe of Lords, if you coun-

tenance them in the Jurifdidtion they have now
taken upon them; Any Action whatfoever, let

it belong to any Temporal Jurifdidtion, may be

there determin'd. I will ftill fuppofe, notwith-

ftanding what is objected againft the Judges,

they will do their Duty, but Wefiminfier- Hall is

now no Barrier •, for whatever is there determin'd,

may be brought by Writ of Error into the

Houfe of Lords, and they will determine it as

they think fit. In the Cafe of Soame and Barnar^-

difton, the Law was taken to be, that Wejlminfier-

Hall had not a Right to intermeddle in thefe

Matters. What then hath fince altered the Law^
unlefs the Lords have the Legiflative Power in

them ? And that I dare fay they will have, if you
allow them this.

This I muft take Notice of from the Report
how. before you, tfiat here is a Step made, which
if it had been made in another Jurifdidtion, I

fhould have given a hard Name to it.

I think, in the firft Place, the Party fhould be
brought in by the Queenjs Procefs. When Er-
rors are to be affign'd, there ufes to go out a

Scire Facias, which is the Queen's Writ j but

here is only an Order made, and for what ?

That the Party (hall join Iffue upon the Writ
of Error. Suppofe there had been a Releafe

of Errors, muft he have join'd lime upon the

Errors ? And yet it is here fo ordered before the

Party is heard. I fay, if they have a Jurifdidtion*

the Party ought to be called in by Scire Facias :

And no Judge, or Judicature, can grant Exe-
cution, or Procefs, but it muft be in the Queen's
Name. As for your Queftion, I come heartily

into it.

Sir William Strickland. Mr. Freeman, I think

this Queftion depends upon two Pans, and I be-

lieve it the beft way to divide your Queftion.

One Part of it concerns the Rights and Liber-

ties of this Houfe, and I think every body will

come up to it : And as I would not leflen the

Privileges that belong to the Houfe of Commons,
fo I would not leflen any Privilege of the «Com-
mons of England, whom we here reprefent.

As one are the Privileges of this Houfe, fo the

other concerns the Liberties of the People of
England, who cannot otherwife come to a Reme-
dy when they are abufed in this Manner. The
Gentleman that called it a hard Service, if he
would tell his Country fo, I believe he might be

excus'd, and they would fend another in his

Room.
Mr. JValpole, (afterwards Sir Robert, and Chan-

cellor of the Exchequer, and afterwards Earl of Or~

ford.) I will trouble you very little at this Time :

I think the Point of Learning and Law hath been

fo well fpoken to by thofe learned Gentlemen that

have been againft the Queftion, that if I was able,

I fhould fay nothing more to that. But I think the

Queftion, as 'tis going to be put, is not right

;

for as the Queftion (lands, tho' I cannot give my
Negative to one Part, I think 'tis impoflible to

give my Affirmative to the other. The Matter be-

fore you comes to this fingle Queftion, Whether
you will encourage, and give a Power to an Officer^

be he whom he will, to act arbitrarily, or rather

chufe in fuch a Cafe, to do fomething in Favour
of the Electors ? I am fure, if I defire to be

elected by thofe that had the Right, I would ne-

ver give the Officer an Authority to the Prejudice

of
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of the Electors. Where you come to fay, that

the fole judging of the Qualification of the Elect-

ors belongs to the Houfe of Commons only,

thofe, I apprehend, are Words of too large Ex-

tent and ill Confequence. Suppofe there was an

Action brought upon the laft Act of Parliament,

•for a falfe or double Return. •

Mr. Freeman. There is an Exception in the

Queftion as to that.

Mr. IValple^ I know there is ; but fuppofe an

Action is brought, upon that Statute, the Officer

may have proceeded with the greateft Impartiality,

may have taken the Poll with the greateft Exact-

nefs and Juftice, and there may appear to be an

equal Number of Votes for each Candidate,

whereupon he makes a double Return, and this

brings it, to be determined by the Committee of

Elections* and they vote one of them duly elected.

This Gentleman that had the Favour of the Com-
mittee (tho'' afterwards pofilbly it might be made

appear, that by Bribery or Corruption, and at

a great Expence, he procured himfelf to be elect-

ed) after you have voted him duly elected, he

hath nothing to do but to try his Action, and fee

if he can make his double Damages amount to

his Expences. The firft Thing he is to do, is tb

produce the Vote of the Houfe of Commons that

declared him duly elected, contrary, perhaps, to

the laft Determination in Parliament, which, in

every Place, is to be the Guide to. the returning

Officer. But (hall there then be given in Evi-

dence no Qualification of the Electors ? Nothing

to prove that the Perfons admitted to vote were

qualified according to fuch laft Determination ?

Or fhall that Vote of the Houfe of Commons,
that was intended only to bring him into this

Houfe, recover him 5 or 600/. Damages? I take

it to be fo as the Law ftands. Now it ought to

be feen who hath the greater Number of legal

Votes, and whether duly qualified ; and in that

Cafe you muft fuffer the Matter again to be tried

by the Court, and you do, in fome Meafure,

make them Judges of the Qualifications of the

Electors ; if it were otherwife, they could not in-

quire into the Majority of legal Votes.

What happens in the Cafe of a Mayor, may
be in the Cafe of a Sheriff: If a Mayor or a Con-
ftable may deny a Man his Vote that hath an un-

controverted Right in a Corporation,' a Sheriff

may refufe a Freeholder, and ftrike off enough
to make a Majority for whom he pleafes. You
had once the Cafe before you, Whether a Sheriff

could refufe a Scrutiny, and one or two Gentle-

men would have given that Power to a Sheriff;

but a learned Gentleman thought it a dangerous

Queftion, and he defired to come to the Merits

of the Election •, and that was determin'd, and
you voted the worthy Member duly elected, and,

thought it a dangerous Thing to determine, Whe-
ther the Officer had that Power one Way or ano-
ther? I think that Part of the Queftion, which
concerns the Qualification of the Electors, ought
to be left out.

Mr. Freeman. I will read the Queftion {which
he did.)

Marquis of Harrington. Sir, I think it is a

conftant Rule, where a Queftion is complicated,
'tis the Right of every Member, if he defire it,

to have the Queftion divided, and I think it regu-
lar to do it by an Amendment ; and therefore I

fecond that worthy Gentleman, that you would
leave out thofe Words that relate to the Qualifi-

cation of the Electors.

any

not

Nega-

Mr. Solicitor-General. My Lord is undoubt-
edly right in what he defires ; That if there ce
any Words in the Queftion to v/hich Gentlemen
have a Diflike, that Queftion is not to be put;
but only, Whether thofe Words (hall ftand Part
of the Queftion : Therefore if thofe Words of
the Qualification of the Electors do give Of-
fence, it muft be put, Whether they fhall ftand
Part of the Queftion ? But I hope at the fame
time Gentlemen will apprehend, that leaving out
thofe Words, leaves out all that you have de-
bated on.

Sir Chrijiophe'r Mufgrave. No doubt if

Queftion is complicated, Gentlemen do
know how to give an Affirmative or a

tive, and you muft divide it : But I hope Gen-
tlemen will confider the latter Part of the Que-
ftion is the main Thing whereon you have de-
bated ; for if you do not affert that you have the

Power of determining the Qualifications of the

Electors, you give up the Right of the Com-
mons of England : I do agree that the Queftion
may be divided.

Mr. Freeman. That which is debated now,
is, Whether thefe Words fhall ftand Part of the

Queftion ? —
Sir Thomas Meres. Sir, I think the Queftion

ought to be divided.

Mr. Freeman. The Queftion, as I have it upon
my Paper, is this :

That according to the known Law and Ufage
of Parliament, neither the Qualification of any
Elector, or the Right of any Perfon elected, is

cognizable or determinable elfewhere than before

the Commons Of England in Parliament affembled,

except in fuch Cafes as are fpecially provided for

by Act of Parliament.

But fome Gentlemen are for leaving out thefe

Words, [ " Neither the Qualification of any
" Elector, or" ] So that I muft put a Queftion,

Whether thefe Words fhall ftand Part of the

Queftion ?

Members. Aye, aye.

Then Mr. Freeman put the Queftion, and the

Committee divided.

Teller for the Aye's, Mr. Gulfion —- 215
Teller for the No's, Mr. Wylde -^ — 97
So it was. carried, that thofe Words fhould

ftand Part of the Queftion.

And the main Queftion being put,

Refolved,

2. That according to the known Law and

Ufage of Parliament, neither the Qualification of

any Elector, or the Right of any Perfon elected,

is cognizable or determinable elfewhile than be-

fore the Commons of England in Parliament af-

fembled, except in fuch Cafes as are fpecially pro^

vided for by Act of Parliament.

Refolved,

3. That the examining

Qualification or Right of any Elector, or

Perfon elected to ferve in Parliament, in

Court of Law, Or elfewhere than before

Commons of England in Parliament affembled,

except in fuch Cafes as are fpecially provided

for by Act of Parliament, will expofe all Mayors,

Bailiffs, and other Officers, who are obliged to

take the Poll, and make a Return thereupon, to

Multiplicity of Actions, vexatious Suits, and,

unfuppoltable Expences, and will fubject them to

different and independent Jurifdictions, and in-

eonfiftent Determinations in the fame Cafe, with-

out Relief. Refolved,

and determining the

any

any

the
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Refohed,

4. That Matthew Afloby, having in contempt of

"the Jurifdiction of this Houfe, commenced and

profecuted an Action at Common Law againft

William White^ and others, the Conftables of

Aykfoury, for not receiving his Vote at an Elec-

tion of Burgeffes to ferve in Parliament for the

faid Borough of Aylejbury, is guilty of a Breach

of the Privilege of this Houfe.

Refolved,

5. That whoever fball prefume to commence
or profecute any Action, Indictment, or Infor-

mation at Common Law, which fhall bring the

Right of Electors, or Perfons elected to ferve

in Parliament, to the Determination of any other

Jurifdiction than that of the Houfe of Commons,
except in Cafes fpecially provided for by Act of

Parliament, fuch Perfon and Perfons, and all At-

tornies, Solicitors, Counfellors, Serjeants at Law,
foliciting, profecuting, or pleading in any fuch

Cafe, are guilty of a high Breach of the Privi-

lege of this Houfe.
Ordered^

That the faid Refolutions be fixed up on Wefi-

utinfter-Hall Gate, figned by the Clerk.

Thefe Refolutions, with this (to wit,

Refohed,

1. That according to the known Laws and
TJfage of Parliament, it is the fole Right of the

Commons of England in Parliament affembled,

except in Cafes otherwife provided for by Act of

Parliament, to examine and determine all Matters

relating to the Right of Elections of their own
Members)
Before paffed in the Committee, were reported to-

the Houfe.

Mercurii 26 Januarii, 1703.
Mr. Freeman reported the five Refolutions

agreed to by the Committee; the firft Refolu-

tion was not oppofed, but after the fecond Refo-

lution (viz.

That according to the known Law and Ufage
of Parliament, neither the Qualification of any

Elector, or the Right of any Perfon elected, is

cognizable or determinable elfewhere than before

the Commons of England in Parliament affem-

bled, except in fuch Cafes as are fpecially pro-

vided for by Act of Parliament)

Was read the fecond time by the Clerk, the

Queftion (according to Order) being propofed to

agree with the Committee in that Refolution, the

Marquis of Hartington flood up in his Place, and

fpoke to this Effect.

Marquis of Hartington. I do not expect the

Houfe will be of a different Opinion from the

Committee ; but I think it is my Duty, when I

apprehend what you are doing will be of ill

Confequence to the Conftitution, to. give my
Diffent in every Step. I think it will be dangerous

to the very Being of this Houfe : If this Maxim
had been allowed formerly, I think there would

have been no need of taking away of Charters,

and of Quo Warranto'?, -, by the Influence of Offi-

cers they might have filled this Houfe with what

Members they had pleafed, and then they could

have voted themfelves duly elected.

Sir William Strickland. Mr. Speaker, I can-

not agree to this Refolution ; I think it deprives

the People of England of their Birth-right : For

they who have Freeholds in any of your Coun-

ties, or Freedoms in any Corporation, have as

much Right to vote in Elections to Parliament,

as they have to their Eftates, And if any
Gentleman would fubject them to fuch arbitrary
Proceedings, that a Sheriff or any other Officer
may deny them this Privilege, give me Liberty
to fay, I mint be always againft any fuch thin»

;

for though you can punifh the Officer, you can-
not give any Satisfaction to him that receives the
Injury.

Mr. St. John. Sir, I do not rife up to trouble
you long, but to fpeak to one Point that was
mentioned by a Noble Lord over the Way. J
fhall be as tender as any Man alive of doing any
thing againft the Liberty of the People ; but I am
for this, becaufe I take it to be the greateft Secu-
rity for their Liberty. The Noble Lord was
pleafed to take Notice, that in the Confequence
the Crown would have a great Influence on thofe
that are to return the Members of the Houfe of
Commons ; and when they were in* they might
vote for one another. I cannot think that the
Liberties of the People of England are fafer>in
any Hands below, or that the Influence of the
Crown will be ftronger here than in other
Courts.

Marquis of Hartington. I think that Gentfeman
hath not anfwered what I faid. I fhall never
have any Sufpicion of any that fit in this Houfe
now ; but when thofe that have no Right are re-
turned, and make a Majority, I think it will not
be fafe.

Mr. Ward. I do not apprehend that Confe-
quence from this Refolution. I think if it waa
fo, this fhould haye been offered before the firft

Refolution was paffed, which hath paffed in the
Houfe and Committee Nemine contraduente ; for
you cannot determine the Right of any Members
fitting here, without determining the Right of
the Electors.

Mr. Lowndes. I cannot but think it will be
harder to influence this Houfe to get an ill Vote,
than it will be in another Placed However, if I am
a Freeholder, and have a Right to vote in a
County, or a Freeman, and have a Right to
vote in a Borough, by admitting Perfons to vote
that have no Right, it may be as much Prejudice
to me, for that may make my Vote fignify no-
thing : And there is as much Injury one way as
the other. If all the People of England, who
have a Vote, fhould go together by the Ears in
Weftminfter-Hall, .and difpute there who has a
Right to vote, and who not, I believe the Judges
of the Common Law, and Noble Peers of the
other Houfe, would be glad, in a little time, to
reftore the Right where it is, it would breed fo
much Confufion. If Gentlemen are not fatisfied

already, they may eafily be fo, That there is no
Defect of Power in this Houfe, but they have a
Power to do Juftice in all Cafes of Elections j

and I hope every body will take Care, not only
to maintain the Rights of the People that fent
them hither, but the Truft lodged in them,
which they cannot depart from by the Rules
of Juftice.

Then the fecond, with the other three Refolu-
tions paffed in the Committee, were agreed to by
the Houfe without a Divifion, with this Amend-
ment only, of leaving out [at Common Law~\ in
the fifth Refolution.

But the Houfe, though they voted AJhby
guilty of a Breach of Privilege,, in commencing
and profecuting the faid Action, yet there having
been no Declaration of the Houfe in that Cafe

before,
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before, they made no Order for taking him licioufly intending to damnify the Plaintiff, and

into Cuftody, as ufual in Cafes of Breach of to defeat him of that his Privilege, did hinder

Privilege. him from giving his Vote, and did refufe to per-

mit him to give his Vote ; fo that the Two Bur-

Upon thefe Proceedings of the Houfe of Com- gefles were elected without any Vote given by
mons, the Houfe of Lords appointed a Com- the Plaintiff, to his Damage, &c. Upon Not
mittee, who drew up The State of the Cafe upon Guilty pleaded, the Caufe went down to Triai,

the Writ of Error in their Houfe; which is as and a Verdict was given for the Plaintiff, and
followeth. Five Pounds Damages, and alfo Cofts.

It was moved in the Court of King's- Berch in
The REPORT of the Lords Committees appoint- Arreft of judgment, That this Action did not

ed to draw up The State of the Cafe upon the
liCj and that point was argued by Council, and

Writ of Error, lately depending in the Houfe of afterwards by the Court.
Peers ; wherein Matthew Afnby was Plaintiff, The Lord chief juftice Hoh was of Opinion,
and William White, and others, Defendants. That judgment in this Cafe ought to be given
With the Refolutions of the Houfe of Peers, re- for the piaintifF ; but Mr. Juftice Powell, Mr.
luting thereunto.

*
Juftice Powis, and Mr. Juftice Gold being of a

Afiby againft White, £5? aV f *®?*f P™
.

n
' JudSme" c w« entered for the

J J D Defendant: Whereupon the Plaintiff brought a

TH E Plaintiff in this Action declares, That Writ of Error in Parliament ; and the Caufe be-

the 26th of December, in the 12th Year ing argued at the Bar of the Houfe of Lords by
of King William the Third, a Writ iffued out Council, and Ten of the Judges, who were pre-

of Chancery, directed to the Sheriff of Bucks, fent in the Houfe, being heard, and the Matter

reciting, That the King had Ordered a Parlia- fully debated by the Lords, § the Houfe was of

ment to be held at Wefiminfter, on the 6th of Opinion, That the Judgment given in the King's-

February following : The Writ commanded the Bench was erroneous, and that the Plaintiff had a

Sheriff to caufe to be elected for the County, Two good Caufe of Action, and ought to have Judge-
Knights ; for every City, Two Citizens ; and ment.

for every Borough, Two Burgefles ; which To maintain this Opinion, thefe Three Pofi-

Writ was delivered to the Sheriff, who made a tions were laid down.

Precept in Writing, under the Seal of his Office, I. That the Plaintiff, as a Burgefs of this Bo-
directed to the Conftables of the Borough of rough, had a legal Right to, give his Vote for the

Aylejbury, commanding them to caufe Two Bur- Election of Parliament Burgefles.

gefles of the faid Borough to be elected, i£c. II. That, as a neceflary Confequence thereof,

which Precept was delivered to the Defendants, and an Incident infeparable to that Right, he

to whom it did belong to execute the fame. By muft have a Remedy to affert and maintain it.

Virtue of which Writ and Precept, the Burgef- III. That this is the proper Remedy which
fes of that Borough, being fummoned, did af- the Plaintiff hath purfued, being fupported by
femble before the Defendants, to elect Two Bur- the Grounds and Principles of the ancient Com-
geffes ; and they being fo affembled, in order to mon Law of England.

make fuch Election, the Plaintiff being then a To make good the Firft Pofition, That the

Burgefs and Inhabitant of that Borough, being Plaintiff has a legal Right to give his Vote at the

duly qualified to give his Vote at that Election, Election of Burgefles for this Borough, it was
was there ready, and offered his Vote to the De- faid, that it is well known, the Houfe of Com-
fendants, for the Choice of Sir Thomas Lee, Bart, mons confifts of Knights, Citizens-, and Burgefles.

and Simon Mayne, Efq; and the Defendants were The Knights of Shires reprefent all the Free-

then required to receive and admit of his Vote, holders of the Counties. Anciently, every the

The Defendants being not ignorant of the Pre- leaft Freeholder had as much Right to give his

mifles, but contriving, and fraudulently and ma- Suffrage, as the greateft Owner of Lands in the

County.

* Die hunts, 27 Martii, 1704. It is Ordered by the Lords Spiritual and Temporal in Parliament Affembled, That the Report
made from the Lords Committees, appointed to draw up the State of the Cafe upon the Writ of Error, lately depending in this

Houfe, wherein Matthew AJbby was Plaintiff, and William White, and others, Defendants, and the Refolutions made this Day
relating thereunto, ftiall be forthwith printed and publifhed. Matth. John/on, Cleric' Pariiamentor'.

f Salkeld'i Reports, fol. 19. in Cafe.

§ The CASE of William W/)ite, Richard Talboys, William Bell, and Richard Heydon, Conftables of the Town of

Aylejbury, in the County of Bucks, intheYear 1700. In a Writ of Error brought in the Houfe of Lords by Matthew
AJhby, upon a Judgment given for the Conftables againft him in the Court of Queers's-Bemh, laft Michaelmas

Term, as drawn up by their Council, and prefented to the Houfe.

The Plaintiff AJhby being a poor indigent Perfon, and coming to fettle in Aylejbury, the Overfeers of the Poor there warn'd
him out of the Parifh, unlefs he would give Security to fave the Parifh harmlefs, and to that Purpofe complained to the next
juftices of the Peace, to get an Order to remove him; whilft this Matter was in Controverfy, the Election for Burgefles of
Parliament came on, and the faid AJhby offering himfelf to be Poll'd, the Conftables (now the Defendants) refufed to receive him
to Poll, being (in their Opinions) no fettled Inhabitant there, nor did he ever contribute to the Church or Poor, either before

or fince the Lleflion. After the Electron was over, the faid AJhby brought his Action on the Cafe againft the Conftables, wherein
he fets forth, that he had Right to Vote for Burgefles there, and that at that Election he oft'er'd to Poll for Sir Thomas Lee and
Mr. Mayne, and that the Conftables refufed to receive his Poll, to his Damage of 200/.
The Conftables pleaded Not Guilty, and thereupon a Trial was had at the Aflizes ax. Bucks, and AJhby got a Verdift againft

them, and had Five Pounds Damages given.

Whereupon, according to thecenftant Courfe of that and all other Courts, it was moved in Arreft of Judgment in the Q/ieen's-

Bench, where the Action was brought, That notwithftanding the Verdict, which only found the Fact, yet no fuch Action did by
Law lie againft the Defendants ; and after feveral Arguments at the Bar, and at laft at the Bench, Three Judges (agtiinft the Chief

Juftice) held, that the Attion did not lie, and fo Judgment was given for the Conftables.
And now the Plaintiff AJhby hath brought a Writ of Error in Parliament.
The Defendants conceive the Judgment in the Queens-Bench well warranted by Law.

Vol. VIII. Kk t. No
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County. This Right was a Part of his Freehold,

and inherent in his Perfon by Reafon thereof,

and to which he had as good a Title, as to receive

the natural Profits of his Soil. This appears by

the Statute of 8 H. VI. cap. 7. which recites the

great Inconvenience which did arife in the Elec-

tion of Knights of the Shires, by Men that were

they who have this Privilege, have it as belong-

ing to their Eftates or PofTeffions.

The other Right of chufing Parliament Bur-

gefTes, is not annexed to any Freehold or Eftate

in Poffeffion, but veiled in the Corporation of

the Place, and is created in this Manner, viz.

When a Town was incorporated, a Grant was
of fmall Subftance, who pretended to have an either then, or after made to the Body Politick,

equal Right with Knights and Efquires of the that they fhall have two BurgefTes for the Parlia.-

fame County, therefore that Right was abridged, ment, to be chofen either by all the FVeemen and
and confined only to fuch Freeholders as had Inhabitants of the Place, or fuch a felected Num-
Forty Shillings/w Annum 4

, but thereby it appears, ber, as is prefcribed by the Charter.

The Inheritance of this Privilege is in the

whole Corporation aggregate, but the Benefit,

Poffeffion, and Exercife is in the Perfons of thofe,

who, by the Conftitutions of thofe Charters, are

appointed to elect.

And in all Cafes, where a Corporation hath

fuch a Privilege, the Members thereof, in their

that the Right which a Freeholder hath to Vote

in the Election for Knights of the Shire, is an

Original and Fundamental Right belonging to

him as he is a Freeholder.

The Second and Third Sort of Men, which

compofe the great Reprefentation of the People of

England, are Citizens and BurgefTes, who, though

they differ in Name, yet are in EfTence and Sub- private Capacity, have the Benefit and Enjoy-
itance the fame, for every City is a Borough, and, ment thereof, becaufe the Corporation, as fuch,

as fuch, fends Members to Parliament.

There are two Sorts of Boroughs, the one

more Ancient, the other more Modern.
Of the firft Sort are the moft ancient Towns

of England, whofe Lands are held in Burgage,

is not to be reprefented : For it is not neceffary

that it mould have any Effate, but by being a.

Corporation, they have only a Capacity to have
Eftates. Jones 165. Hyward & Fulcher. For as

the Citizens and Freemen of a Place are incor-

and by Reafon thereof had the Right and Privi- porated for the better Government of thofe of
lege annexed to their Eftates, of fending Bur- the Place, fo is this Privilege of having BurgefTes

geffes to Parliament. given for the Advantage of the particular 'Mem-
The fecond Sort are thofe Cities and Boroughs bers thereof, whofe Eftates are to be bound by

that have a Right by Prefcription, Time imme- the Acts of their Reprefentatives.

moria], or by Charter, within Time of Memory,
to chufe BurgefTes for the Parliament ; both thefe

are upon feveral Foundations, the one as belong-

ing to their Burgages, the other as belonging to

their Corporations-, the firft is a real Right be-

longing to their Floufes and Lands, the other is a

perlbnal Right belonging to their Body Politick.

As for the firft, it is fufficiently defcribed in

Littleton's, Tenures, Seel. 162, 163, 164. A

And therefore the Wages of Citizens and Bur-
gefTes were always levied not upon the Eftates or

Goods of the Corporation, but upon the Goods
and Eftates of the Members thereof. *

It appears by other Inftances, that it is ufual

and proper for Corporations to have Interefts

granted to them, which enure to the Advantage
of the Members in their private Capacities. Moors

832. Sir Thomas Waller verfus Hanger. The
Tenure in Burgage is a Tenure in Socage, and is King granted to the Mayor and Citizens of Low-
called a Tenure in Burgage, becaufe thefe are don, that no Prifage be taken and paid for Wines
the moft ancient Towns in England, and from of the Citizens and Freemen of London. This
thence came the BurgefTes to Parliament, and enures to the Benefit of every Citizen and Free-

man
1

.

No fuch Action hath ever been brought, notwithftanding the many Elections that have been controverted every new
Parliament ; whereby 'tis evident, that it hath been the conftant Opinion of all Lawyers, and others, in all Ages, that fuch
Action would not lie.

2. Several Ads of Parliament have been made to give Remedy by Actions in Wejiminjler-Hall, in fome particular Cafes of
Elections to Parliament, which ihew there was no Remedy at Common Law in thofe Courts.

3. There never were but Three Actions upon the Cafe brought by Candidates for falfe Pveturns, -viz. Nevi/l's Cafe in the late

Times, and Sir Samuel Barnardijion's Cafe, and Onflow's Cafe in the Time of King Charles the Second; in all which Cafes the
Defendants prevailed upon the Point of Law, viz. That fuch Action would not lie.

And if fuch Action does not lie for one Elected, much lefsnvill it lie for an Elector.

4. To fupport every Action upon the Cafe, there mult be Damage inpr<efenti, or a Poilibility ofDamage infuturo, which there
cannot be in this Cafe, unlefs it be prefumed, That, contrary to the Act of Parliament, the Plaintiffwas to have Money for his Vote.

c. If there was Damm:m (which there is not) yet it cannot be pretended there was Injuria; and Damnum ahfque Injuria, is not
fufficient to fupport an Action upon the Cafe. As at the Common Law : If the lawful Patron prefented his Clerk to the Bifhop,
and he refufed to admit him, it is conceived, no Action upon the Cafe lay againft the Biihop, but a Quare Impedit, in which at
Coin mon Law, no Damages were given, which is a much ftronger Cafe than this.

6. This is not to be compared to other Cafes, where the Party hath no Remedy elfewhere than in Weftminfter-HaU; for here
the Plaintiff hath a proper Remedy by applying to the Houfe of" Commons; it being ufual for Electors, who think themfelves
aggrieved by the Chief Magiftrates in an Election, to Petition the Houfe of Commons, altho' the Election is not contefted by the
Candidates, and Parliamentary Caufes are to be determined in Parliament: And therefore,

7. 'Tis conceived, That fince this Matter concerns the Election of Members to ferve in Parliament, the Courts of Wejlminjler-
Ha/lbcing not empowered by any Act of Parliament in this Cafe, have no Cognizance of it; but the Houfe of Commons have the
Determination of it : And this Jurifdiction is confirmed to them by Parliament; for by the Act 7 and 8 W. 3. cap. 7. If any
Perfon fhall return a Member to ferve in Parliament, contrary to the laft Determination in the Houfe of Commons, of the Right
of Election in fuch Place, the Return fhall be adjudged a falfe Return; by which 'tis evident, that the Commons aie the only
judges in all Matters where the Right of Election may come in queftion, as it muft of Neceflhy do, in all Cafes where the
Queftion is, who are the Electors.

_
8. If this Action fhould prevail, the Chief Magiflrates, in all Places where Elections are made, would be in a miferable Con-

dition upon every new Parliament, by reafon of a Multitude of Actions which probably would be brought againft them upon all

contefted Elections, and by the different Judgments that poffibly may be given in the Houfe of Commons, and in Wijlminjler-
Hall, touching the fame Election.

^
9. The laying it to be donefalfo 13 malitiofe (which are grown to be almoft Words of Courfe in Actions on the Cafe) cannot

give a JurifJiction where it was not before; and if thofe Words fhall be fufficient by being annexed to a Man's Intention, almoii
all a Man's Adions may be brought into WeJlminJlcr-Hall by thofe Words, and fubjected to the Power of a Jury.

1 . PciOJJ, Con. Pbipp;.
* 46 Ed. III. m. 4. dorfo, &c. 1
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man of London for his own Wines, in which the

Corporation of the City hath no Intereft.

But there is no fuch Notion in the Law of

England, as a Right without a Remedy.

The fame Thing appears by the Cafe of Waller

and Spateman, i Saund. 343. and by the Cafe of

Metier and Walker. Thefe Inftances make it fuf-

ficiently appear, That though the Inheritance of

this Franchife, be in the Body Corporate, yet it

is for the Benefit of the particular Members

thereof: And it is certainly a great Advantage

for the Men or Inhabitants of a Place to chufe

Perfons to reprefent them in Parliament, who
thereby will have an Opportunity, and be under

an Obligation to reprefent their Grievances, and

advance their Profit.

Of this Opinion have Two Parliaments been,

as appears by Two feveral Afts, the one 34 &
25 H. VIII. cap. 13. the other 25 Car. II. cap. 9.

The firft is an Aft for making Knights and Bur-

geffes within the County and City of Cbeftert

which begins in this Manner, In humble wife flew

to your Majefty, the Inhabitants of your Grace's

County Palatine of Chefter, Thai they being ex-

cluded and feparated from your High Court of Par-

liament to have any Burgeffes within the faid

Court, by Reafon whereof, the Inhabitants have

hitherto fufiained 'manifold Loffes and Damages,

cs well in their Lands as Goods and Bodies ; there-

fore it was enacted, That they fhould have

Knights for the County, and Citizens for the

City of Chefter: The other Aft, which eonfti-

tutes Knights and Burgeffes for the County Pa-

latine, and City of Durham, recites, That the

Inhabitants thereof hitherto had not that Liberty

and Privilege of electing and fending Knights and

Burgeffes to the High Court of Parliament.

The Application of thefe Two Afts is very

plain ; the firft faith, To be excluded from fend-

ing Knights and Burgeffes to Parliament, is a

Damage to Lands, Goods, and Body ; the other

faith, That it is a Liberty and Privilege to fend

them.

Thus the Right of Election is explained, and

mewed to be a Legal Right.

That of elefting Knights of Shires, belong-

ing to and inherent in the Freehold.

The other of elefting Burgeffes, is belonging

in fome Cities and Towns to the real Eftates of

the Inhabitants ; and in others, is veiled in the

Corporation, for the Benefit of the particular

Members, who are the Eleftors; the having of

which is a great Benefit and Advantage to the

People thereof, and will prevent great Lofs and
Damage that otherwife would enfue.

II. It follows, That in Confequence of this

Right or Privilege, the Poffeffors thereof muft
have a legal Remedy to affert and maintain it.

It was faid, That there are many Rights for

which a Man has no Remedy by the Common
Law, as in Cafe of a Legacy given, if it be not

paid, the Party cannot bring an Aftion for it.

This is very true, but not applicable to the pre-

fent Purpofe; for the Conftitution of the Englifh

Government has wifely diftributed to feveral

Courts the Determination of proper Caufes, but
has left no Subjeft, in any Cafe where he is in-

jured, without his adequate Remedy, if he will

go to the right Place for it. If a Man will feek

for a Remedy at Common Law, for a Legacy,
which by our Conftitution is to be recovered in

the EcclefiafticaJ Court, it is his. own Fault if he

do not recover, as it would be if he fhould begin
a Suit for Land in the Court of Admiralty, or

go for Equity to the Common Pleas.

He who lofes or quits his Remedy, lofes his

Right: If a Man has a Bond for Payment of
One Thoufand Pounds, he has no Remedy to

recover this Money but by Aftion ; therefore,

it" he releafes all Aftions, he lofes his Right to
the Money, becaufe he has given away the Means
to recover it, Coke's 6th Rep. 58. Bredman's Cafe.

If a Man purchafes an Advowfon, and at the

next Avoidance fuffers an Ufurpation, and brings

not the §uare Impedit in Time, he ha:h loft ail

manner of Remedy, and in Confequence his

Right, to which neither he nor his Heirs can
ever be reftored.

Would it not look very ftrange in a Conftitu-

tion fo formed, that the Commons of England
have an undoubted Share in the Legiflative Au-
thority, which is to be exercifed by their Repre-
fentatives chofen by themfelves, in which every

Freeholder, of Forty Shillings per Annum, hath
a Right to vote for the County, every Citizen

for a City, and every Burgefs for a Borough;
that if the Sheriff, or other Officer, who is to

caufe the Eleftion to be duly made, fhall hinder

or deprive any of thofe Eleftors of his Right,

the Perfon Injured fhall have no Remedy, tho'

the Injury be done to fuch a Right, upon the Se-
curity whereof the Lives, Liberty, and Pro-
perty of all the People of England fo much,
depend ?

That the Defendants, in this Cafe, by hindering

the Plaintiff from Voting, have done ill, cannot
be denied; becaufe they have excluded one who
has a Right from his Vote. Then, if the Law
doth not allow an Aftion to the Party injured,

it tolerates the Injury, which is abfutd to fay is

tolerable in any Government.
There was much Weight laid upon the Cafe

of Ford and Hofkins, 2 Cro. 388. Mo. 842. which
is, that where, by the Cuftom of the Manor,
every Tenant for Life might name hi-s Succeffor

for his Life, whom the Lord is to admit; if one
be named, and the Lord refufes to admit him,
it was held, an Aftion on the Cafe would not
lie, becaufe the Nominee had no Right without
being admitted. But the Reafon given for that

Opinion, fhews it has no Relation to this Cafe,

for the Plaintiff's Right of voting is veiled in

him without any previous Admittance ; there-

fore, tho' it fhould be Law that no Aftion will

lie for not giving a Right, yet certainly an Afti-

on muft lie for defrauding and hindering a Mah
to enjoy a Right that he hath.

When any Statute requires an Aft to be done
for the Benefit of another, or to forbear the do-

ing of an Aft, which may be to his Injury, tho'

no Aftion be given in exprefs Terms by that

Statute, for the Omiffion or Commiflion, the ge-

neral Rule of Law, in all fuch Cafes, is, That
the Party injured fhall have an Aftion, Coke 10.

Rep. 75. The Cafe of the Marfhalfea, 12 Rep.

100. Co. Mag. Car. 1 18. This is a Maxim allow'd

and approved of in all Ages.

There is the fame Reafon where the Common
Law gives a Right, or prohibits doing a Wrong :

But in this Cafe, an Aft of Parliament is not

wanting, for the Statute of Weft. 1. cap. 5. enafts,

That Eletlions fhall be free; if he who hath a

Right to vote be hindered by him who is to take

his Vote, or to manage the Election, that Election

is
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is not free, fuch an Impediment is a manifeft

Violation of that Statute, as well as an Injury to

the Party whofe Vote is refufed. This Statute

of Weft. i. fhews what Opinion the King and
Parliament had of the great Confequence it was
to the whole Realm, that People mould have

their Freedom in Choice; and though the Com-
mon Law was the fame before, as appears even

by the Statute it felf, the Words whereof are,

Elections ought to be Free; yet it was judged ne-

ceffary to add the Sanction of an Act of Parlia-

ment thereunto; The King commandeth upon great

Forfeiture., That no Great Man, or other, by Force

of Arms, or by Malice, or Menaces, fhall difturb

any to make Free Eleclion. The Defendants did

not, by Force of Arms, drive the Plaintiff away
from the Election, nor by Menaces deter him,

but they did malicioufly hinder him (fo it

is charged by the Plaintiff in the Declaration,

and it is found by the Jury to be done by
Fraud and Malice) and fo the Defendants are

Offenders within the very Words of the Statute

of Weft. 1. Where the Law is fo clear as to the

Right, and the Duty fo ftrictly enjoined by Act
of Parliament to be obferved, it feems a great

Prefumption to make it but a light Thing.

It being apparent that the Plaintiff had a

Right, and that the Defendants have done him
Wrong, and that by Confequence of Law he

mud have fome Remedy to vindicate his Right,

and to repair the Wrong.
III. The third Thing to be Ihewn is, That

the Remedy the Plaintiff purfued by bringing

this Action, is the proper Remedy allowed by
the ancient Law of England.

Thjs Action is that which is called in the

Law, an Action upon the Cafe; that is, found-

ed upon the particular Cafe of the Party in-

jured.

The Law in all Cafes of Wrong and Injury

hath provided proper and adequate Remedies.

1. When a Man is injured in his Perfon, by
being beaten or wounded, the Law gives him an

Action of Trefpafs, Afiault and Battery ; if by
being imprifoned, an Action of falfe Imprifon-

ment.

2. If his Goods be taken away, or Trefpafs

done unto his Houfe or Lands, an Action of
Trefpafs lies to repair him in Damages.

3. If a Man hath a Franchife, and is hinder-

ed in the Enjoyment thereof, the proper Re-
medy is by an Action upon the Cafe.

The Plaintiff in this Cafe hath a Privilege and
a Franchife, and the Defendants have difturbed

him in the Enjoyment thereof, in the mofl ef-

fential Part, which is his Right of Voting.

4. Where any Officer or Minifter of Juftice

intrufted with the Execution of the Procefs of
Law, does an Injury, an Action of the Cafe lies

againft him. If the Sheriff will not execute'

a

Writ by arrefting the Party-Defendant, or ta-

king his Goods, the Plaintiff fhall have his Ac-
tion upon the Cafe, becaufe he refufed to do
his Duty to the Plaintiff's Damage.
The Precept which the Defendants received

from the Sheriff in this Cafe, was founded upon
the King's Writ; and the Defendants are com-
manded to caufe two BurgefTes to be elected for

the Borough of Aylesbury, of which they are to

give Notice, and to admit every one who
hath a Vote to make ufe of it; if they refufe

any Man to vote who hath a Right, they act

contrary to the Duty of their Office.

It was objected, That it did not appear that

the Perfons for whom the Plaintiff voted were
elected, nor that they would have been elected

if his Vote had been admitted.

The Anfwer is, That it is not material whe-
ther the Perfon for whom the Plaintiff voted was
chofen, or would have been chofen, if his Vote
had been taken; his Right and Privilege is to

give his Suffrage, to be a Party in the Election

;

if he be excluded from it, he is wronged, tho*

the Perfons for whom he would have given his

Vote were elected.

The Right of Action muft accrue upon the

Refufal of the Vote, and is never to be made
better or worfe by the Return, which is a Mat-
ter ex poftfaclo.

It was faid in the arguing this Cafe, That the

Plaintiff had no Damage; or at leaft, that there

was no fuch Injury or Damage done to him as

would fupport an Action.

The Anfwer to that is, That the Law will-

never imagine any fuch thing as Injuria fine

Damno. .Every Injury imports Damage in the

Nature of it. If a Man pick a Lock, and come
into an Houfe without the Confent of the Owner,
perhaps there is no pecuniary Damage done to

the Value of a Farthing; yet the Owner fhall

have an Action againft him, and recover Dama-
ges for the Invafion of his Poffeffion and Proper-

ty. There are many Cafes of the fame nature,

which have been determined upon this Ground.
In the Cafe between Starling and Turner, 24 Car.

2. in Com. Ban. (fee Ventris firft Part, p. 206.)

and afterwards in Ban. Reg. The Plaintiff Tur-

ner, amongft others, flood to be one of the

Bridge-mailers of London-Bridge, which Offi-

cer is to be elected by a Common-Hall of the

City of London: The Queftion was, Who had
the greateft Number of Voices ? The Plaintiff

demanded the Poll; and the Defendant, being

then Lord Mayor of London, refufed it : It was
adjudged, That the Action was maintainable for

refilling the Poll; becaufe every Candidate has a

Right to have it; and though perhaps if the

Poll had been granted to the Plaintiff in that

Action, it might have been againft him, yet the

Denial of that Right was a good Ground of

Action.

Upon the fame Reafon, the Cafe 29 E. 3. 18.

was determined ; and alfo the Cafe of Hunt and

Dowman, 2 Cr. 478. 2 Rolls 21.

It is apparent by what has been faid, That
the Plaintiff in this prefent Cafe hath been inju-

red, in being denied his Right ; and no good
Reafon can be affigned that fo affects this Cafe*

as to make it differ from other Cafes; though.

to that purpofe feveral Matters were urged and

infilled upon. As firft, that this would be the

Occafion of many Actions.

If that be fo, there is the greater Reafon to

fupport this Action, to punifh the many Wrongs
that have been done, which will prevent any
more of the like nature. If Offences multiply,

Remedies againft them ought to be advanced.

If other Officers of Boroughs have been, or (hall

be guilty of the like Misfeafances as thefe De-
fendants have beeen, it is fit they fhould be liable,

as thefe Defendants are, to make Satisfaction.

If one Man be beat and imprifoned, is it any

Objection
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Objection againft his having an Action, becaufe to the Encouragement of other fuch Officers

all others who fhall be as evilly treated as he to commit the like Tranfgrefiions : Nor is there

hath been, fhall have the like Remedies ? The any Danger to an honeft Officer, that means to"

only Means to hinder Corruptions that will foon do his Duty ; for where there is a real Doubt
become frequent among thofe Officers of Bo- touching the Parties Right of Voting, and the

roughs and Corporations, is, To let them fee Officer makes ufe of the beft Means to be in-

that they are obnoxious to the Law, and that formed -, and it is plain his Miftake arofe from

their Purfes muft make Satisfaction to all whom the Difficulty of the Cafe, and not from any

they mail injure in this Manner. It is true, if malicious or partial Defign, no Jury will find

one Act which tends to the Injury of many Per- an Officer guilty in fuch a Cafe, nor can any

fons be committed, no one Perfon injured ffiall Court direct them to do it; for it is the Fraud

be allowed to have an Action, becaufe the reft and the Malice that intitles the Party to the Ac-
might have the fame. Co. 5. Rep. 72. Williams's tion : In this Cafe, the Defendants knew the

Cafe, 3 Cr. 664. Pineux ver' Hovenden ; as the Plaintiff to be a Burgers, and yet fraudulently

Cafe of not faying Divine Service in a Chapel of and malicioufly hindered him from his Right of

a Manor to the Lord and Tenants ; or for flop- Voting ; and Juftice muft require that fuch an

ping of a Lane or Common-way, becaufe the obftinate and unjuft minifterial Officer fhould not

Defendant for one Act would have a Multitude efcape with Indemnity.

of Suits againft him, the Injury alike affecting That the Officer is only minifterial in this

a Multitude : But the Refufal of every Vote is Cafe, and not a Judge, nor acting in a judi-

a diftind Act: The Party grieved, whofe Vote cial Capacity, is mod plain; his Bufinefs is only

was denied, can only bring an Action for the to execute the Precept, to affemble the Elec-

Refufal ; the others, whofe Votes were admitted, tors to make the Election, by receiving then-

are not concerned. And if an Officer' denies an Votes, computing their Numbers, declaring the

hundred, who have a Right, thefe are a hun- Election, and returning the Perfons elected

:

dred feveral Wrongs, for which he ought to be The Sheriff, or other Officer of a Borough, is

liable to as many feveral Actions. As if a Man put to no Difficulty in this Cafe, but what is

will make it his Bufinefs to fling Stones, and abfolutely neceffary in all Cafes. If an Execu-

ihall hit a hundred feveral Men, he muft make tion be againft a Man's Goods, the Sheriff muft,

Satisfaction to them all : But furely this is fo far at his Peril, take Notice what Goods a Man
from being an Objection, that it is a ftrong Ar- has.

gument to fupport the Action: For if the Mayor Another Objection was made in refpect to the

or Bailiff of a Borough fhall have Liberty to re- Novelty of the Adlion ; it was faid, Never any

Fufe Men who have Votes, he can eafily make a- fuch Action was brought.

Majority to vote on his Side; and then, What In Anfwer to this Objection, it may be faid,

will become of Elections ? The Officer will re- That probably there have not been many Occa-
turn him that is elected by a Majority of his own fions given for bringing fuch Suits. It is to be

making, by excluding the Votes of others that hoped, that very few have ever been fo prefump-
kave Right. tuous, as to dare to make an obftinate and mali-

This would encourage Officers to be partial cious Refufal of an undifputed Vote. If the

and corrupt, and to return divers Perfons to be Cafe has happened before, perhaps the Party,

elected in that Manner, who at leaft muft have out of Confideration that only Imall Damages
Polfeffion of Seats in the Houfe of Commons for were to be expected, might be difcouraged, and
fome time, and give Voices in the making of think it better to acquiefce. And it is probable,

^Laws, and impofing of Taxes, until the Right the ill-defigning Officer would be at leaft fo cau-

of Election be determined. tious as to refufe the Votes of fuch Perfons only

And though upon hearing the Caufe in the as he thought, by reafon of the Meannefs of their

Houfe of Commons, this Matter may be fet right Circumftances, were unable to vindicate their

at laft; yet, what can compenfate for the Mif- Right. It is not every one that has fuch a true

chief that may be done to the Kingdom in the Englijh Spirit as the Plaintiff, who could not fit

mean time, by the Votes of thofe who fhall be down meanly under a Wrong done to him in

partially returned, and are not the Reprefenta- one of the moft valuable Privileges of an Engliftj-

tives of the People of the Place who are to chufe man. It is not the Novelty of the Action that

them ?
'

can be urged againft it, if it can be fupported

Beficies, the forementioned Rule againft mul- by the old Grounds and Principles of Law

:

tiplying Actions is confined to fuch Acts where The Ground of Law is plain, certain, and in-

there is another Remedy to be had; but where deed univerfal, that where any Man is injured in

there is no other Remedy but an Action, the his Right, by being either hindered in, or de-

Wrong-doer muft anfwer to fo many feveral Ac- prived of the Enjoyment thereof, the Law gives

tions as there are Perfons injured. Suppofe a him an Action to repair himfelf.

Man will plough up the Ground in which a hun- The Cafe of Hunt and Dowman, which was,

dred Perfons have a Common, he muft anfwer 16 Jac. r. Ann. Dom. 1618. of an Action by the

all their Actions. If the Inhabitants of a Town Landlord againft the Tenant, for hindering him
have a common Watering-place, and a Stranger from fearching his Houfe to fee whether it was
flops the Current, whereby the Water is diverted, in Repair, was never brought before that time ;

every Inhabitant fhall have his Action, becaufe and that of Turner and Starling was not brought
there is no other Remedy. 'till 23 Car. 2.

The injured Plaintiff in this Cafe has no other The Law of England is not confined to

Remedy befides this Adtion ; no Indictment lies, particular Precedents and Cafes, but confifls

becaufe it is a perfonal Wrong to the Party, and in the Reafon of them ; which is much more
no Wrong to the Publick, but only in the Con- extenfive than the Circumftance of this or

fequence of it, as an evil Example, which tends that Cafe. Ratio Legis eft Anima Legis ; &?

Vol. VIII. L 1 uli
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ubi eadem Ratio , ibi idem Jus, are known
Maxims.
An Action againft the Mailer of a Ship, for

that the Ship, lying in the River of Thames,

was robbed, was maintained upon the fame Rea-

fon as againft a common Carrier
•,

yet luch an

Action was never known until 23 Car. 2. in the

Cafe of Mofs and Slue. 1 Cr. 15. Jones 93. Pal-

mer 313. Smith and Cranfhaw, an Action of the

Cafe was brought for malicioufly, and without

any probable Caufe, indicting the Plaintiff of

High Treafon : This was the firft Action that

was ever brought in fuch a Cafe ; and yet it was
adjudged maintainable upon the fame Reafon as

upon a malicious Indictment of Felony. 2 Levinz

250. Heming and Beal, an Action of the Cafe was
brought againft the Mayor of a Town, for re-

fufing the Plaintiff to give his Vote at the Choice

of a new Mayor; and there was not any Scruple

made, but that the Action did well lie, though

that was the firft Precedent.

It is granted, That if a Freeman who hath a

Right to give his Vote for the Choice of a Mayor
be denied his Vote, he may maintain an Action

upon the Cafe.

There can be no Difference between that Cafe

and this, unlefs it can be fuppofed that the Right
to vote at the Election of a Mayor is of higher

Eftimation in the Eye of the Law, than a Right
to chufe Members to ferve in the High Court of

Parliament.

This Action is not only founded upon the

Reafon of the Common Law, but it hath the

Sanction of an Act of Parliament, viz. the Sta-

tute of Weft. 2. cap. 24. which fays, That when-

foever from thenceforth it fhall fortune in Chancery,

that in one Cafe a Writ is found, and in a like Cafe

falling under like Right, and wanting like Remedy,

none is found, the Clerk of the Chancery fljall agree in

making a Writ, and by Confent of Men learned in the

haw, a Writ fhall be made, le.fi it fhould happen here-

after that the King's Court might fail in miniflring

Jufiice to Complainants.

The Objection moft infifted on, was, That this

is a Matter relating to Parliaments, and ought to

be determined by the Law and Cuftom of Parlia-

ments ; and for that reafon is not cognizable in

the Queen's Courts.

In Anfwer to this Objection, it was fhewed,

firft, That this Cafe is proper in the Nature of
it, to be determined in the Queen's Court.

2. There is no other Provifion made for the

Plaintiff, who is highly injured in his Right,

but by bringing his Action in the Courts of Law,
that have Power to determine of Mens Lives,

Liberties and Properties.

Firft, The Cafe in the Nature of it is pro-

per for the Queen's Courts. This will be appa-

rent, if the feveral Rights of electing Members
to ferve in the Houfe of Commons be confi-

dered.

The Right of chufing Knights of the Shire

is founded upon the Electors Freehold. Mat-
ters of Freehold are determinable originally and
primarily in the Queen's Court, by the Rules
and Methods of the Common Law, by a- Jury
fworn, and by the Evidence of Witneffes upon
Oath : And as the Right of the Freehold is de-

terminable there, fo are all Benefits, Rights and
Advantages depending thereupon, or belonging

thereto.

If a Freeholder's Voice be refufed by a SherifFj

what is it fhould hinder the Queen's Court from
trying and determining this Matter, like all other

Queftions of Freehold, by a Jury, upon the Oaths
of Witneffes, or Evidence in Writing, whether
the Plaintiff that fuppofes himfelf wronged was a

Freeholder or not ?

The Right of chufing Citizens and Burgeffes

depends either upon Prefcription or Cuftom, or
upon Letters Patents ; thefe are alfo primarily

and originally cognizable by the Queen's Courts:
Cuftoms and Prefcriptions are triable by the

Country, that is, by a Jury of twelve Men of
that County where the. Cuftom is alledged to

be : This is known Law in all Cafes without Ex-
ception.

And as to Letters Patents, if pleaded fpeciallyj

the Court muft judge of them ; and if either

Party conceives the Court hath judged amifsj

he hath his Remedy by Writ of Error, 'till at

laft it comes where it will receive a final Judg-
ment. So that every Right which an Elector

can have, is proper for the Determination of the

Queen's Courts. There are various Ways of
Election in different Boroughs, but they all de-

pend upon Charters or Cuftoms ; and therefore

are not more difficult to determine than other

Ftanehifes or Liberties which depend upon the

fame Foundations.

And whereas it was faid, That by a late Act
of Parliament in the 7 & 8 W. 3. the laft Deter-
mination of the Houfe of Commons concerning
the Right of Elections is to be purfued, it

amounts to no more than this, That the Officer

who is to make the Return is to take Care to

return him to be elected, who is chofen by a
Majority of Electors qualified according to the
laft Determination of the Houfe of Commons 5

if he does fo,. he incurs no Danger, he is not
liable to an Action, but the Houfe of Commons
it felf is not bound by that Rule. Now fuppofe
the Officer will deny a Man a Vote, who, accord-
ing to the laft Determination there, ought to have
one, and this the Officer did well know, what is

it hinders him that had Right according to that

Determination from bringing his Action againft

the Officer who hath injured him ? It cannot be
the Act of Parliament, for the Queen's Courts
are by Law the firft and original Expounders of
the Statutes of this Realm.

But fecondly, There is no other Court of Ju-
rifdiction appointed by the Law of England for

determining the Right, and repairing this Injury,

but the Courts of Wefiminjler.

It is a general Rule, That whoever impeaches
the Jurifdiction of one Court, muft intitle fome
other Court to have a Jurifdiction of that Caufe j

but that is impoffible to be done in this Cafe.

It was faid, That the Determination of the

Right of Elections of Members to ferve in

Parliament, is the proper Bufinefs of the Houfe
of Commons, which they would be always very

jealous of ; and this Jurifdiction of theirs is

uncontefted, That they exercife a great Power
in that Matter, for they oblige the Officer to

alter his Return according to their Judgment

;

and that they cannot judge of the Right of
Election, without determining the Right of the

Electors ; and if Electors were at Liberty to

profecute Suits touching their Right of giving

Voices in other Courts, there might be different

Judg-
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Judgments, which would make Confufion, and

be difhonourable to the Houfe of Commons, and

that therefore- fuch an Action was a Breach of

their Privilege.

As to thefe Objections, feveral Anfwers were

given;

It was admitted, That the Houfe of Commons
exercife a Jurifdi&ion in determining the Right of

Election of their own Members ; and though the

Time may be affign'd, when that Jurisdiction was

exercifed in another Place, yet there has been a

Ufage long enough to hinder that Point from be-

in^ drawn in Queftion, efpecially after the Sanc-

tion given to it by the Act made in the Seventh

Year of King William's Reign.

But tho' it be true, That the Merit of the

Election of a Member be a proper Subject for

the Houfe of Commons to judge of, becaufe they

only can give the proper and moft effectual Re-

medy, by excluding the Ufurper, and giving Pof-

feffion of the Place to him who has the Right;

yet there is a great Difference between the Right

of the Electors, and the Right of the helected ;

the one is a Xemporary Right to a Place in Par-

liament, pro hue vice, the other is a Freehold, or

a Franchife : Who has a Right to fit in the Houfe

of Commons may be properly cognizable there ;

but who has a Right to chule, is a Matter ori-

ginally eftablifh'dj even before there is a Parlia-

ment : A Man has Right to his Freehold by the

Common Law, and the Law having annexed his

Right of voting to his Freehold, it is of the

Nature of his Freehold, and muft depend upon
it. The fame Law that gives him his Right,

muft defend it for him, and any other Power that

will pretend to take away his Right of voting,

may as well pretend to take away the Freehold,

upon which it depends.

To fay the Plaintiff, in this Cafe, may apply

to the Houfe of Commons, is not fufficient, un-

lefs proved ; never any fingle Elector of any

County or Borough, did complain to the Houfe
of Commons, that he was debarr'd of his Vote,

and defire them to determine his particular Right.

Sometimes, fome of thofe who have Right to

chufe in a Borough have complain'd, That Per-

fons have been return'd by the Officer, who were
not duly elected, as being an Injury done to the

whole Community of the Borough, to have a

Perfon without Right fit there as their Repre-
fentative ; but this is only to bring the Merits of
the Election in Queftion, of which that Houfe
hath Cognizance, and therefore, as incident and
neceffary thereto, they may try the Right of
Electors, which of them, by Cuftom, or Letters

Patents, have Voices, but this is no more than all

Courts have. In the Ecclefiaftical Courts, which
proceed according to the Civil Law, if the Suit

be originally proper for their Jurifdiction, they

have Power to determine Things foreign thereto,

as if Letters Patents, or Conveyances of Lands
come in Queftion, tho' primarily and originally

determinable in the Courts of Common Law.
Matrimony is properly under the Jurifdiction of
the Ecclefiaftical Court, and if a Queftion arifes

between the fuppofed married Parties in their

.Life-time, or upon Dower or Baftardy, it fhall

be tried and determin'd there : But when an Ac-
tion js brought by a Man and Woman, fuppofino-
her to be his Wife, if the Defendant pleads in

Abatement, that they were not married, it (hall

be tried by a Jury where the Action was brought

;

fo if any one's Title to Lands depends on a Mar-
riage, if an Action be brought to try the Title*
the Marriage may be determin'd by a Jury.
This fhews plainly, That becaufe the Houfe of
Commons may determine who are Electors, and
who are not, incidently, and fo far only, as it is

neceflary to try the Right of the Election, it

doth not follow, that when the Right of Election
is not in Queftion, they can try the Right of an
Elector.

When the Right of the Candidate is examin'd
in the Houfe of Commons, it is in order to de-

termine which Perfon hath the Right to join with
them in the making of Laws, and other publick
Services ; and if, in order to the determining
this Point, the Houfe of Commons muft judge of
the Electors, they do it only to this Purpofe.

But the Courts of Law judge of an Elector's'

Right wholly to another End, as it is a legal

Right, to aflert that, and to repair in Damages
the Elector who is wrongfully hindered from ex-

ercifing it. This is what the Houfe of Commons
cannot do, nor to this Day was there ever any
Application made to them to do it, and it may be
reasonably fuppofed they will not now begin to

take it upon them,

It commonly takes up a great Part of the

Time of a Seffion, to determine the Cafes of
Elections, before they can be fure the Houfe is

compofed of fuch as have a Right to fit ; but
fhould they once pretend to take Cognizance of

particular Mens Complaints, "in order to decide

the Rights of Electors, it wolild be impoffible

for them to have any Leifure to employ themfelves

about the Ardua & Urgentia Negotia Regni, the

Safety and Defence of the Kingdom, for which
the Writ calls them together. It is granted.

That the deciding of the Right of Electors is a

Matter of great Weight, and in Confequence
concerns the Lives and Liberties of the Subjects

of England; but the Law hath provided a proper

Remedy to be purfued in the ordinary Methods
of Juftice, a Remedy that is adequate, where
Damages may be recover'd. The Plaintiff, in

this Cafe, knew he had a Right by Law to give

his Vote, and when he found himfelf deprived of

it, he reforts to the Law for his Remedy : And
it is probable, moft of the Electors of England

will be of his Mind, and think it for their Inte-

reft to refort to the Courts of I¥ejlminfter-Hall,

for afferting this great Right of theirs upon Occa-

fion, where they may prove their Cafe by Wit-

neffes upon Oath, and have their Damages affefs'd

by their Countrymen duly fworn, nothing of

which can be done, if they are to feek for a Re-

medy in the Houfe of Commons.
Where a Man is injured, if he cannot bring

his Action to recover the Thing itfelf, he hath

loft by the Injury, the Law will always give him

Damages in Lieu thereof.

It was faid in the Debate of this Cafe, That

Inftances were to be given, where the Party in-

jured did not recover Damages, as in Cafe whei'e

one has a Right of Prefentation, and is difturb'd,

he could not recover Damages at the Common
Law, and that was refembled to the Right of an

Elector, which was faid to be only a Right of

Nomination. But the Anfwer to this Objection

is plain, there the Law gives the Party a Reme-

dy to recover the Prefentation, the Thing that

was taken from him, to which he is reftored by

the Judgment; but in the prefent Cafe there is

no
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no Poffibility for the Plaintiff to recover the

Thing he has loft, which was his Vote at the

Election, for that Election is over, and can never

be had again, fo that the Plaintiff cannot poffibly

have any Reparation, unlcfs it be in Damages,

and this Sort of Reparation the Houfe of Com-

mons cannot give him.

If the Plaintiff, and all other injured Electors,

mould be obliged to go to the Houfe of Com-

mons for Satisfaction, it may be reafonably fup-

pofed, the Parliament may be diffolved before it

could come to his Turn to have his Caufe heard

;

What would be the Confequence of this ? If the

Plaintiff muft be thereby without Remedy, Would

not the Law be notorioufly defective? And yet

none will lay, that another Parliament did ever

take Cognizance of any Injury done upon Account

of an Election to a preceding Parliament: But

fuppofe the next Houfe of Commons will deter-

mine it, What endlefs Work would the Houfe of

Commons be engaged in ? For probably, the en-

fuing Election would make as many new Queftions

as that which went before, and which the Parlia-

ment did not live long enough to difpatch.

As to what was objected, that the fame Matter

may come in Queftion in the Houfe of Commons,

where it may be determin'd, That this Plaintiff

hath no Right, fo that great Confufion would

arife from different Judgments in different Courts,

it is no more than what may happen every Day

in Weftminfter-Hall, where the feveral Courts may

be of various Opinions upon the fame Queftion,

and yet no Hurt is done to the Publick ; nay,

this is no more than happens often in the Houfe

of Commons, where the Right of Election in the

fame Borough is decided different Ways in diffe-

rent Parliaments, and they do not think them-

felves dilhonour'd by it.

This Contrariety of Judgment can never ap-

pear, for the Houfe of Commons never gives a

direct Judgment on this or that individual Elec-

tor's Right-, the Voting is either upon a general

Queftion of the Competitors, or where the Right

of Election in the Borough is placed, whether

all Inhabitants, or thofe under a particular Quali-

fication, or whether the whole Commonalty, or

a felected Number have Voices, and all thefe are

but Ways and Means to determine the Right of

Election.

If the Houfe of Commons judge of the Right

of a particular Elector at any Time, it is only

pro ifta vice, fo far as it relates to the particular

Cafe before them, but furely the Houfe never

thought the Electors Freehold finally concluded

thereby, becaufe he is no Party to that Suit, his

Ricrhr. came not there in Queftion originally, but

confequentially, in a Caufe litigated between other

Perfons, to which he is no Party ; and it cannot be

agreeable to right Reafon, or the Principles of

Law, for a Man's Right to be conclufively deter-

min'd in a Caufe between other Parties.

And after all, Where is the Damage to the Pub-

lick, if there mould be a Variety in the Deter-

mination of the Houfe of Commons, and the

Courts of Wejlminjler ? It is not impofiible, in

the Nature of Things, for the Courts of Law
have great Advantages which the Houfe of Com-
mons want; they want the Help of Juries, and

the Power of giving Oaths, and they ought not

to be difpleafed with their Electors, if they rc-

fort to Courts provided wkh thefe Powers for

affertin" their Right of Election, efpecially when

electing,

to be

it is confider'd, That the Perfon whofe Pretenfions

the Houfe of Commons approves of, will fit there,

which is all they are concerned in : They are the

Elected •, and it would be ftrange if that fhould

intitle them to challenge the fole Power of deciding

the Rights of their Electors ; which is indeed to

chufe their Electors.

It was urged as a great Argument againft the

maintaining this Action, That it had been ad-

judged in the Cafe of Mr. Onflow, in the 33 Year
of King Charles the Second, (fecond Vent. 37.)
That no Action did lie at Common Law for a

falfe Return of a Member to fit in Parliament;
and that in the Cafe of Barnardifton and Soame, it

was adjudged the Candidate could not maintain
an Action againft the Sheriff for a double Return ;

and if the Perfon elected to ferve in Parliament

cannot maintain an Action againft the Officer, it

was urged a fortiori, That the Perfon

who perhaps is but a Cobler, ought not
allowed to have fuch an Action.

It was anfwered, That the Law of England
has no refpect to Perfons : If an Elector be a
Cobler, he is a Freeman of England, and has
that great Privilege belonging to him to be re-

prefented in Parliament. It was remembered
with what great Variety of Opinion among the

Judges, that Cafe of Sir Sam. Barnardifton was
determined, and what an Alarm that Judgment
gave to the Houfe of Commons, to fuch a De-
gree, that in the Sefiion of Parliament 1679, a
Committee was appointed to enquire into it as a
Grievance. And it was obferved, That the

great Defign of the Act of Parliament made in

the feventh Year of the late King (which was
often mentioned in the Debate of this Cafe to
other Purpofes) was to cure the many Incon-
veniencies arifing from that Judgment, and the

Judgment in Mr. Onflow's Cafe, which only fol-

lowed Barnardifton^, and was judged upon the

Authority of it. But there is no Refemblance
between thofe Cafes and the Cafe of an Elector.

In Barnardifton^ Cafe of a double Return of
Members, the Reafon on which the Judgment
was founded, was, That a double Return was
no Return which the Law took Notice of, but
was only allowed of by the Cuftom of Parlia-

ment. When an Officer who doubts, makes a

double Return, he fubmits to the Judgment of
the Houfe of Commons ; and if that Houfe ad-

mits of fuch a Return, as they had often done,

it would be hard the Law fhould fubject a Man
to an Action for fubmitting a Matter of Fact,

(the Truth of which the Officer doubts) to the

Determination of thofe who have a Jurifdiction

of the Matter, and approve the Manner of fuch

a Return.

In the other Cafe of a falfe Return of a Mem-
ber, feveral Reafons may be affigned for the

Judgment, which are not applicable to the Cafe

of an Elector ; perhaps it might be becaufe

fuch a Return is a manifeft Injury to every one

of the Electors (tho' principally to the Candi-

date) and therefore it might fall within the Rea-
fon of PVilliams's Cafe above mentioned, That
every Elector might fue him ; and therefore

none of them feverally can maintain the Action.

But there is another Reafon very obvious, be-

caufe the Candidate has a proper Remedy to

recover his Place from which he is excluded by
the falfe Return -, the Right of Election is cog-

nizable in the Houfe of Commons, there he will

recover
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recover his Seat in Parliament, which is what

the Law has the principal Regard to, and there

is no Reafon he fhould have another Remedy
elfewhere.

It is abfurd to fay, The Electors Right of

chufing is founded upon the Law and Cuftom

of Parliament ; it is an original Right, Part of

the Constitution of the Kingdom, as much as a

Parliament is, and from whence the Perfons elected

to ferve in Parliament do derive their Authority,

and can have no other but that which is given

to them by thole that have the original Right to

chufe them •, this doth not touch the Jurifdic-

tion claimed and exercifed by the Houfe of

Commons, to try the Right of the Election of

their own Members ; they who pretend to be ad-

mitted to fit there, ought to make out their Right.

to the Houfe, but there is no Ground to infer

from thence, that the Houfe hath Power to try

or determine the Right of other Perfons who are

not their Members, and do not pretend to any

Place amongft them.

It was faid, That if this Action were allowed,

there would be a Way found out for the Lords

to let themfelves into to judge of the Right of

the Members of the Houfe of Commons to fit

there, and by Parity of Reafon to judge of their

own Privileges, as if Actions were brought for

"Words fpoken in the Houfe of Commons, or

other Things happening in that Houfe, which

would be of ill Confequence.

But it was faid in the firft place, That this

Objection was little applicable to the preient

Cale, becaufe it has no Relation to the fitting of

that Member, for whom the Elector who brings

his Action gave his Vote.

And fecondly, If things are fo ordered by the

Conftitution of the Englijh Government, that the

ultimate Refort in point of Judicature is lodged

with the Lords, let the Cafe concern what it

will, when it is brought before them by Writ of

Error, they are bound to give Judgment one

way or other ; and as to the particular Inftance

mentioned, relating to Words fpoken in the

Houfe of Commons, it was faid there never, was

a greater Attempt made upon Liberty of Speech

in the Houfe of Commons, than by the Informa-

tion brought in the King's-Bench, 5 Car. 1. againft

Sir John Elliot, Denzil Holies, and Benjamin

Valentine, Efquires, for Words fpoke in the

Houfe of Commons •, they pleaded to the Jurif-

diction of the Court, as being for what was done

in Parliament, and therefore ought not to be

examined or punifhed elfewhere; but Judgment
was given againft them, and great Fines impofed

upon them [Cro. Car. 181.] In the Parliament,

which met in 164C, thefe Proceedings were taken

into Confideration wirh great Warmth, and the

8th of July, \6\\, it was refolved in the Houfe
of Commons, That the exhibiting of that In-

formation was a Breach of the Privilege of

Parliament-, and that the over- ruling of the Plea

to the Jurifdiction of the Court, and the Judg-
ment, and all that followed thereupon, was againft

the Law and Privilege of Parliament, and many
other fevere Votes were paffed. Thus the Matter

refted 'till after the Reitoration of King Charles

the Second; but when Things grew to be fettled,

and there was Leifure to confider the Confequences
of former Proceedings, the Houfe of Commons
began to think that thofe Votes were not to

be depended upon as a fufficient Security, in a

Vol. VIII.

Cafe of fo high a Nature, fince upon Liberty of
Speech, all Parliamentary Debates were founded ;

and they could not think that great Privilege

fafe, while fo folemn a Judgment ftood in

Force. Therefore, in 1667, the Confideration
of this Matter took up a great part of the Semon,
and the beft Expedient they could find out, was,
firft, To come to a Refolution among themfelves,

That the Judgment given, 5 Car. \. in that Cafe,

was an illegal Judgment, and againft the Free-
dom and Privilege of Parliament ; and then to

prefent this Refolution of theirs to the Lords
at a Conference, which was done 10 December

>

1667, and to defire their Concurrence. The
next Day the Lords concurred in the Refolution,

and at the fame time (which was a thing aimed
at, and defired by the Houfe of Commons) the

Lords ordered the Lord Holies to bring a Writ of
Error in Parliament, to the end there might be a

judicial Determination of that great Point, which
was done accordingly ; and on the 1 5th of April,

1668, that Caufe coming to be heard in Parlia-

ment, the Judgment in the King's- Bench was re-

verfed, to the great Satisfaction of the Houfe of

Commons.
So little did the Houfe of Commons entertain

Jealoufies of this Kind, that they themfelves re-

ported to the Judicature of the Lords, in the

Manner that has been mentioned upon fo weighty
an Occafion.

It was objected, that many Tnconveniencies

would follow, if this Action were allowed ; but

they were very fparing in giving particular In-

ftances of thofe Inconveniencies.

But nothing is plainer than that by the Plain-

tiff's prevailing in this Action, great Inconvenien-

cies will be prevented, and the Subjects Right and
Property fecured againft the Partialities anu Cor-

ruption of Officers, who are trufted in a Matter

of fo great Moment, as the receiving and allow-

ing their Suffrages upon Elections.

This tends to encounter falfe Returns in the

firft Approach, and to have juft Returns is all the

Houfe of Commons ought to defire.

How endlefs would the Inconveniencies be, if

this Action did not lie ? How would Occafions of
Complaint be multiplied ? The Officers who had
the Return would become the Mafters of Elec-

tions, and admit and reject Ejectors as they

pleafed with Impunity ; for if the Electors are

only to feek for a Remedy before the Houfe of
Commons, it would be a Remedy worfe than

the Difeafe ; the greateft part of their Cafes would
never be determined for want of Time; and they

who could get their Cafes heard, could have no
Amends, that is, no Damages given them for

Reparation of the Wrong, befides the Abfurdity

of having for the molt part the Parties to the

Injury, thofe who fit by a falfe Return, Parties

to the Judgment.
So that to deny this Action, is to deny the Be-

nefit of the Law in a Matter of the molt tender

Concern to an Englijhman.

To pretend it to be a Breach of Privilege of

the Houfe of Commons, for an Elector to feek

for Remedy at Law, if he be wrongfully excluded

of his Vote, is very ftrange.

That certainly can never be efteemed a Privi-

lege of Parliament that is incompatible with the

Rights of the People. Every Englijliman is in-

titled to Reparation for the Injuries done to his

Rights and Fnmchifes in the ordinary and com-
M m iron
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mon Methods of Juflice, where the Juries who
try, and the Witneffes who give Evidence, are' to

be upon their Oaths. Magna Chart'a, Cap. 29. is

very exprefs. No Freeman Jhall be dijfeifed of his

Freehold, or Liberties, or Free Cuftoms, unlefs by the

lawful Judgment of his Peers, or by the Law of the

Land.

By the lawful Judgment of the Peers, in the Cafe

of a Commoner, is meant, by a Jury of lawful

Men upon their Oaths.

.If one be injured in fuch a Manner as the Plain-

tiff in this Action hath been, no Man can fay

that per Legem Terra, by the Law of the Land,

he can have a Remedy for Satisfaction, and af-

ferting his Right in the Houfe of Commons ; if

there be any fuch Law, it muff be either Statute

Law, or Common Law. No Statute gives him
fuch a Remedy, nor doth the Common Law, be-

caufe that is conftant Ufage for Time immemo-
rial ; and there is not one Precedent can be pro-

duced, that ever any Man, upon fuch an Occafion,

did ever apply to the Houfe of Commons for

Relief.

Upon the Fourteenth Day of January, 1703,
the Houfe of Lords reverfed the Judgment*, and
gave Judgment, that the Plaintiffmould recover.

This State of the Cafe being read and ap-

prov'd of, the Houfe came to the following Re-
solutions, viz.

IT is Refolved by the Lords Spiritual and Tem-
poral in Parliament Affembled, That by the

known Laws of this Kingdom, every Freeholder,

or other Perfon, having a Right to give his Vote
at the Election of Members to ferve in Parlia-

ment, and being wilfully denied or hindered fo to

do by the Officer who ought to receive the fame,

may maintain an Action in the Queen's Courts

againft fuch Officer, to affert his Right, and re-

cover Damages for the Injury.

T is Refolved by the Lords Spiritual and Tem-
poral in Parliament Affembled, That the af-

ferting, that a Perfon having Right to give his

Vote at an Election, and being hindered fo to do

by the Officer who ought to take the fame, is

without Remedy for fuch Wrong by the ordinary

Courfe of Law, is deftructive ot the Property of

the Subject, againft the Freedom of Elections,

and manifeflly tends to encourage Corruption

and Partiality in Officers, who are to make Re-

turns to Parliament, and to fubject the Free-

holders, and other Electors, to their arbitrary

Will and Pleafure.

IT is Refolved by the Lords Spiritual and Tem-
poral in Parliament Affembled, That the de-

claring Matthew AJhby guilty of a Breach of Pri-

vilege of the Houfe of Commons, for profecuting

an Action againft the Conftables of AyleJbury, for

not receiving his Vote at an Election, after he

had in the known and proper Methods of Law
obtain'd a Judgment in Parliament for Recovery

of his Damages, is an unprecedented Attempt

upon the Judicature of Parliament, and is, in

Effect, to fubject the Law of England to the Votes

of the Houfe of Commons.

IT is Refolved by the Lords Spiritual and
Temporal in Parliament Affembled, That the

deterring Electors from profecuting Actions in

the ordinary Courfe of Law, where they are de-
prived of their Right of voting, and terrifying

Attornies, Sollicitors, Counfellors, and Serjeants
at Law, from follici ting, profecuting, and plead-
ing in fuch Cafes, by voting their fo doing to be
a Breach of Privilege of the Houfe of Commons,
is a manifeft affuming a Power to controul the
Law, to hinder the Courfe of Juflice, and fubjecTi

the Property of Englifhmen to the arbitrary Votes
of the Houfe of Commons.

The Declaration and Lenity of the Houfe of
Commons to AJhby, had not that Effect as might
have been expected; for before the then follow-
ing Sefiions, not only Execution was taken out
upon the faid Judgment, but Mr. Mead brought
Actions of like Nature for John Paly, John
Oviat, John Paton, Jun. Henry Baffe, and Daniel
Home, five other Inhabitants of AyleJbury, for
being denied their Votes at the Election of Mem-
bers to ferve in Parliament for the faid Borough
of Aykfbury ; of which Complaint being made
to the Houfe of Commons, they proceeded as
follows.

All the Proceedings in relation to the Aylefbury-
Men, committed by the Houfe of Commons : And
the Report of the Lords Journal, and Reports of
the Conferences, and of the Free Conference. *

Martis 21 die Novembris, 1704.

A Complaint being made to the Houfe, That
Robert Mead, an Attorney at Law, had

proceeded in the Caufe of AJhby and White, and;

others, fince the laft Seffion of Parliament, and
taken the Defendants in Execution in Breach of
the Privilege of this Houfe :

Ordered,

That the Matter of the faid Complaint be
heard at the Bar of this Houfe upon Thurfday,
Morning next.

Ordered,

That the faid Robert Mead do attend this

Houfe upon Thurfday Morning next.

Jovis 23 die Novembris, 1704.

The Order of the Day being read for the
hearing the Matter of the Complaint againft Ro->

bert Mead, an Attorney at Law, for having pro-

ceeded in the Caufe of AJhby and White, and
others, fince the laft Seffion of Parliament, and
taken the Defendants in Execution in Breach of
the Privilege of this Houfe

:

Ordered,

That the Hearing the Matter of the faid Com-i
plaint be adjourn'd until Tiiefday Sevennight.

Ordered,

That the faid Robert Mead do attend this

Houfe upon Tuefday Sevennight.

A further Complaint being made to the Houfe,
That fince the Refolutions of this Houfe the laft

Seffion, upon the Cafe of AJhby and White, there

* Martis 13 dieM.artil, 1704. Ordered, That all the Proceedings in relation to the Jylefbury-Men committed by this

Houfe, and the Report of the Lords Journal, and Reports of the Conferences, and of the Free Conference, be printed.

Ordered,

That Mr. Speaker do appoint the Printer of the faid Proceedings and Report6. Paul Jodrell, CI. Dom. Com.

had
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had been feveral new. Actions brought by John

Paty, John Oviat, John Paton, Junior, and Henry

Bajfe, and profecuted by the faid Robert Mead, Bucks Jf. 1

ao-ainft the Conftables of Aylejbury, in Breach of Jf

J 35

Ohannes Paty qucritur de Wi!l'o

: ^umuyjics ui jijk.jvh./j, «* «»<«• v< ^ White Ric'o Taiboys Will'o Bell &
the Privilege of this Houfe

:

Ricardo J-ieydon in Cuitod' Mar' &c. pro eo

Ordered, VIZ - quocl CLlm vicefimo iexto die Decembris An-
That the Matter of the faid Complaint be alfo no Regni Dom' Williel' Tertij nuper Regis Aug'

heard at the Bar of this Houfe upon Tuejday

Seven night.

Ordered,

That the faid John Paty, John Oviat, John

Paton, Junior, and Hairy Bajje, do attend this

Houfe upon Tuefday Sevennight.

Ordered,

That Copies of the original Declarations in the

faid Actions be laid before this Houfe.

Veneris 24 die Novembris, 1 704.

Ordered,

That Daniel Home, a Plaintiff in one of the

Actions brought againft the Conftables of Ayles-

&c. duodecimo e Cur' Canccllar' ipfius nuper
Regis aputl Weftm' in Com' Mid' emanavit quod-
dam Breve ipfius nuper Regis tunc Vic' Com'
Bucks pred' direct' recitando quod diet' nuper
Rex de advifamento & afienfu Concilij fui pro
quibufdam arduis & urgentibus negotijs eund'

nuper Regem Statum & Dcfenfionem Regni fui

Ang' & Ecclefie Anglicane concernen' quod-
dam Parliamentum fuum apud Civitat' fuam
Weftm' fexto die February tunc prox' futur' te-

neri ordinavit & ibidem cum Prelatis Maa;natibus

& Proceribus dicti Regni fui colloquium habere

& traclatum Idem nuper Rex eiciem tunc Vic'

bury, of which Complaint was made to the Houfe Com' Bucks predict' Breve precepit firmiter in-

YeftW
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,
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Cor
£^ . V r ' iuo port reception ejufd Brevis tenend de die &

bevennignt. •

]oco prediit . duos Milites Gladijs cinctos magis

Martis 5 die Decembris, 1704. idoneos & difcretos Com' pred' & de qualibet

The Orders of the Day being read for the Civitate Com' illius duos Cives & de quolibet

Hearing the Matter of the Complaints of feveral Burgo duos Burgenfes de difcretioribus & magis

Breaches of Privilege committed by Robert Mead, fufficien' libere & indifferenter per illos qui hu-

John Paty, John Oviat, John Paton, Junior, jufmodi Proclamation' interforent juxta form' Sta-

Henry BaJJe, and Daniel Home, and for their at- tut' inde edit' & provif. eligi & nomina eorundem

tending this Houfe : The Serjeant at Arms was Militum Civium & Burgenfium fie eligend' in

called upon, to give an Account of what had

been done for the Summoning of them ; and he

acquainted the Houfe, That his Meffenger had

been at Aylejbury, and left a Copy of the Order

at Mr. Mead's Houfe, and at his Chamber in

Thavies-Inn, but that he does not attend; but

that all the other Perfons -had been fummoned,

and do attend.

And thereupon, Mr. Arthur Crabb was called

for, and brought in with the Mace to the Bar

;

who faid :

quibufdam Indentur' inter ipfum tunc Vic' & illos

qui hujufmodi Election' interforent inde confici-

end' licet hujufmodi eligend' prefenr.es forent vel

abfentes inferi eofq; ad dictos diem & locum ve-

nire faceret Ita quod ijdem Milites plenam &
fufficien' Poteftatem pro fe & Communitate Com'
illius ac dicti Cives & Burgenfes pro fe & Com-
munitate Civitat' & Burgor' pred' divifim ab ip-

fis haber' ad faciend' & confentiend' hijs que tunc

ibidem de Communi ConciP dicti Regni ipfius

nuper Regis (favente Deo) contigerent ordinari

teftat' hujufmodi feu propter improvidam Electi-

on' Militum Civium aut Burgenfium pred' dicta

negotia infecta non remanerent quovifmodo &
Election' ill' in plen' Com' ipfius tunc Vic' fact'

diftincte & aperte fub Sigillo fuo & Sigillis eorum
qui Election' ill' interforent eidem nuper Regi in

tunc Cancellar' fua ad diet' diem & locum certifi-

caret indilate remitten' eidem nuper Regi alteram

That he was Attorney for the late Conftables fuper negotijs antedictis Ita quod pro defectu po-

of Aylejbury, in five feveral Actions, at the feve-

ral Suits of John Paty, John Oviat, John Paton,

Junior, Henry BaJJe, and Daniel Home : And that

he did ferve Mr. Robert Mead, the 6th of March

laft, with the Refolutions of this Houfe of the

laft Seffion of Parliament, relating to the Pro-

ceedings in the Caufe of Ajhby and White, and

others, by giving him a Copy thereof, and fhew-

ing him the Refolutions fign'd by the Clerk of partem Indentur' pred' eidem Brevi cons' una cum
this Houfe : And that he afterwards, viz. the Brevi illo. Quod quide'm Breve poftea & ante

10th of June laft, had from Mr. Mead Copies of prediction fextum diem Febr' in Brevi pred' men
five Declarations in the faid Actions, viz. one

from Mr. Mead himfelf, and the other four left

at his Houfe, which Mr. Mead afterwards own'd,

and that he paid Mr. Mead for them all.

Which Copies of Declarations the faid Mr.

Crabb produced to the Houfe, together with

Notice in WYiting from the faid Mr. Mead, the

2 2d of July laft, That he would try one of the

faid Actions, but not the other four, at the then

next Aflizes.

And then he withdrew.

And the Notice was read.

And the Copy of the Declaration between

Paly and White & al' was alfo read, and is as fol-

Joweth. +

tionat' fcil' vicefimo nono die Decemb' Anno duo-

decimo fup' dicto apud Burgum de Aylefbury in

dicto Com' Bucks cuidam Roberto Weedon
Arm' adtunc Vic' ejufd' Com' Bucks deliberat'

fuit in forma Juris exequend' Virtute cujus qui-

dem Brevis predictus Robertus Weedon Vic'

Com' Bucks pred' ut prefertur tunc & ibidem

exiften' poftea & ante predict' fextum diem Fe-

bruar' fcil' tricefimo die Decemb' Anno duode-

cimo fup' dicto apud Burgum de Aylefbury pred'

in dicto Com' Bucks fecit quoddam preceptum

fuum in Scriptis fub Sigillo ipfius Roberti Weed-
on Officij fui Vic' Com' Bucks pred' Conftabular'

Burgi de Aylefbury pred' direct' (recitand' diem

& locum Parliament! pred' tenend') perinde eos

f This Declaration of Paty, relate* to the Election of Members to fcrve in the Parliament called in the nth Year of his'

late Majcfty's Reign.

requiren
1
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requiren' & eis in mandato dans quod facta Pro-

clamatione infra Burg' pred' de die & loco in eo-

dem Precepto recitat' caufarent libcre & indiffe-

renter eligi duos Burgenfes Burgi ill' de difcreti-

oribus & magis fufficien' per ipibs qui hujufmodi

Proclamatione interforent juxta form' Statut' in

talib
1
cafub' edit' & provis' & nom' dictor' Bur-

gens' fie elect' licet prefentes forent vel abfentes

inferi in quibufd' Indentur' inter dictum Vic'^ &
illos qui haberent intereffe in hujufm' Election' &
quod eos venire facerent ad diem & locum in eo-

dem precept' recitat' Ita quod dicti Burgenfes

haberent plen' & fufficien' poteftat' pro fe &
Communicate Burgi pred' ad faciend' & confen-

tiend' ijs que tunc ibidem de com' Concilio dicti

Regni (favente Deo) contigerent ordinari fup'

negotiis antedict' Ita quod pro defeclu hujufmo-

di poteftat' aut propter improvidam Election'

Burgenfium pred' dicta negotia infecla non rema-

ner' Et quod Election' indilate eidem tunc Vic'

certifkarent mittend' eidem Vic' alteram partem

Indentur' predict' Precept' annex' ut idem Vic^

eandem certificaret dicto nup' Regi in Cancellar'

fua ad diem & locum predict' Quod quidem Pre-

ceptum poftea & ante predict' fextum diem Fe-

bruary fed' eodem tricefimo die Decemb' Anno

duodecimo fup' did' apud Burgum de Aylefbury

pred' in ditto Com' Bucks eifdem Will'o White

Ric'o Talboys Will'o Bell & Ric'o Heydon ad-

tunc & ufque ad & poll retorn' ejufdem Brevis

Conftabular' Burgi de Aylefbury predict' exiften*

in forma Juris exequend' deliberat' fuit quibus

quidem Will'o White Ric'o Talboys Will'o Bell

& Ric'o Heydon ratione Officij fui pred' Confta-

bular' Burgi pred' executio Precepti ill' de jure

adtunc & ibid' pertinuit Virtute cujus quidem

Precepti ac Vigore Brevis pred' Burgenfes Burgi

pred' exiften' in ea parte debite premoniti poftea

& ante predict' fexcum diem Februarij fciP fexto

die Jan
5 Anno duodecimo fup' dicto apud Bur-

gum de Aylefbury pred' coram eifdem Will'o

White Ric'o Talboys Will'o Bell & Ric'o Hey-

don Conftabular' Burgi predict' aiTemblat' fuer*

ad duos Burgenfes pro Burgo ill' eligend' fecund'

exigentiam Brevis & Precepti pred' ac duran' ai-

femblation' ill' ad intention' ill' & antcquam hu-

jufmodi duo Burgenfes Virtute Brevis & Precepti

pred' electi fuer' fciP die & Anno ult' fup' diet'

apud Burg' de Ayleibury pred' in Com' pred'

idem Johannes Paty adtunc & ibidem exiften' Bur-

gen' & Inhabitan' Burgi predict' & Eleemozi-

nas ibidem non recipien' fed debite qualificat' &
intitulat' exiften' ad fuffragium fuum ad eligend'

duos Burgenfes pro Burgo pred' fecundum exi-

gentiam Brevis & Precepti pred' dand' coram

eifdem Will'o White Ric'o Talboys Will'o Bell

& Ric'o Heydon quatuor Conftabular' Burgi ill'

quibus tunc & ibidem debite pertinuit ad Suffra-

o-ium ipfius Johannis Paty de & in premiffis capi-

end' & allocand' parat' fuit & obtulit fuffragium

fuum dare pro eligend' Thomam Lee Bar' & Si-

mon Mayne Ar' duos Burgenfes pro Parliamento

ill' Virtute & fecundum exigentiam Brevis & Pre-

cepti pred' ac fuffragium ipfius Johannis Paty ad-

tunc & ibidem de jure debuit admitti & pred'

WilPus White Ric'us Talboys Will'us Bell &
Ric'us Heydon fie Conftabular' Burgi pred' tunc

& ibidem exiften' adtunc & ibidem requifit' fuer'

per ipfum Johan' Paty ad fuffragium ipfius Johan'

Paty pred' in premiffis recipiend' & allocand' ij-

dem tamen Will'us White Ric'us Talboys Wil-
l'us Bell & Ric'us Heydon adtunc & ibidem ut

prefertur Conftabular' Burgi pred' exiften' pre-

mifforum non ignari fed^machinan' & fraudulent'

& malitiofe intenden' eundem Johan' Paty in hac

parte dampnificare & de Privilegio fuo de & in

premiffis pred' impedire & totalit' fruftrare eun-

dem Johan' Paty fuffragium fuum in ea parte dare

adtunc & ibidem obftruxer' & adtunc & ibidem
penitus recufaver' ad eundem Johan' Paty fuffra-

gium fuum pro eligend' duos Burgenfes pro Bur-
go ill' ad Parliament' pred' dare permittend' ac

fuffragium ipfius Johan' Paty pro Electione ill'

non receper' neq; allocaver' Ac duo Burgenfes

de Burgo ill' pro Parliament' pred' (predicto Jo-
hanne Paty fie ut prefertur exclus') fine aliquo

fuffragio ipfius Johannis Paty adtunc & ibidem
Virtute Brevis & precepti pred' electi fuer' in

enervation' pred' Privileg' pred' Johannis Paty dc

& in premiffis pred' Unde idem Johannes Paty
dicit quod ipfe deteriorat' eft & dampnum habet

ad valentiam ducentar' lib' ac inde producit Sec-

tam &c.

J. Tomfon pro Qiier. i p . , „

Crab per Ja. Clofe pro Def. 5
rie§ 0CC *

The other Declarations were :

Johannes Oviat,

Johannes Paton, Jun.
Henry Bajfe,

Daniel Home,

Verfus

Thome? Ray &
aI' Conjlabu-

far' Burgi de

Aylejbury.

And, mutatis mutandis, were the fame with

the former Declarations againft White and o-

thers §.

Then the faid John Paty, John Oviat, John
Paton, Junior, Henry Bajfe, and Daniel Home,
were feverally called into the Bar, and examined,
and then withdrew.

Refolved,

That it appears to this Houfe, That John
Paty of Aylejbury has been guilty of commencing
and profecuting an Action at Common Law
againft William White, and others, late Ccnftables

of Aylejbury, for not allowing his Vote in the

Election of Members to ferve in Parliament,

contrary to the Declaration, in high Contempt of
the Jurifdiction, and in Breach of the known Pri-

vileges of this Houfe.

Refolved,

That it appears to this Houfe, That John
Oviat of Aylejbury has been guilty of commencing
and profecuting an Action at Common Law
againft the late Conftables of Aylejbury, for not

allowing his Vote in the Election of Members to

ferve in Parliament, contrary to the Declaration,

in high Contempt of the Jurifdiction, and in

Breach of the known Privileges of this Houfe.

Refolved,

That it appears to this Houfe, That John
Paton, Junior, of Aylejbury, has been guilty of
commencing and profecuting an Action at Com-
mon Law againft the late Conftables of Aylejbury,

for not allowing his Vote in the Election of
Members to ferve in Parliament, contrary to the

Declaration, in high Contempt of the Jurifdic-

§ Thefe Declarations relate to the Ele&ion of Members to ferre in the Parliament called in the Firft Year of her prefent

Majefty's Reign. . .

tion,
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tion, and in Breach of the known Privileges of

this Houfe*

Refolved^

That it appears to this Houfe, That Henry

BaJJ'e of Aylefbury, has been guilty of commen-
cing and profecuting an Action at Common Law
againft the late Conftables of Aylefbury, for not

allowing his Vote in the Election of Members
to ferve in Parliament, contrary to the Declara-

tion, in high Contempt of the Jurifdiction, and

in Breach of the known Privileges of this

Houfe.
Refolved,

That it appears to this Houfe, That Daniel

Home of Aylefiury, has been guilty of commen-
cing and profecuting an Action at Common Law
againft the late Conftables of Aylefbury, for not

allowing his Vote in the Election of Members
to ferve in Parliament, contrary to the Declara-

tion, in high Contempt of the Jurifdiction, and

in Breach of the known Privileges of this

Houfe.

Refolved,

That it appears to this Houfe, That Robert

Mead has been guilty of foliciting and profecu-

ting (as Attorney at Law) divers Actions at

Common Law againft William White and others,

late Conftables of Aylefbury, for not allowing

divers Votes in the Election of Members to

ferve in Parliament, contrary to the Declaration,

in high Contempt of the Jurifdiction, and in

Breach of the Privileges of this Houfe.

Ordered,

That the faid John Paty be, for his faid Of-

fence, committed Prifoner to her Majefty's Goal

of Newgate-, and that Mr. Speaker do iffue his

"Warrant accordingly.

Ordered,

That the faid John Oviat be, for his faid Of-

fence, committed Prifoner to her Majefty's Goal

of Newgate; and that Mr. Speaker do iffue his

"Warrant accordingly.

Ordered,

That the faid John Paton Junior be, for his

faid Offence, committed Prifoner to her Maje-

fty's Goal of Newgate ; and that Mr. Speaker do

iffue his Warrant accordingly.

Ordered,

That the faid Henry Bajfe be, for his faid Of-

fence, committed Prifoner to her Majefty's Goal

of Newgate; and that Mr Speaker do iffue his

Warrant accordingly.

Ordered,

That the faid Daniel Home be, for his faid

Offence, committed Prifoner to her Majefty's

Goal of Newgate ; and that Mr. Speaker do iffue

his Warrant accordingly.

Ordered,

That the Serjeant at Arms attending this

Houfe do "take care that the faid Warrants be

executed.

Ordered,

That the faid Robert Mead be, for his faid

Offence, taken into the Cuftody of the Serjeant

at Arms attending this Houfe.

Jovis 1 die Februarii, 1 704.

Ordered,

That the Keeper of Newgate do to morrow
Morning bring to this Houfe John Paty, John
Oviat, John Paton Junior, Henry BaJJ'e, and Da-
niel Home, committed by this Houfe •, and that
Mr. Speaker do iffue his Warrant or Warrants
accordingly.

Veneris 2 die Februarii, 1 704.

The Houfe being informed, That the Keeper
of Newgate attended (according to Order) with
John Paty, John Oviat, John Paton Junior, Henry

BaJJ'e, and Daniel Home, committed by this Houfe,
feveral of them were feverally called in and ex-
amined, and then withdrew.

And alfo the Keeper and his Clerk, and Turn-
key, and one Edward Hill, were called in and
examined, and then withdrew.

-Ordered,.

That the faid John Paty, John Oviat, John
Paton Junior, Henry Bajfe, and Daniel Home,
be remanded Prifoners to her Majefty's Prifon of
Newgate; and that Mr. Speaker do iffue his

Warrants accordingly.

Sabbati 24 die Februarii, 1704.

The Houfe being informed, That there have
been Endeavours to bring a Writ of Error on
the Proceedings in the Court of Queen's-Bench,

upon a Habeas Corpus granted there for the Per-
fons committed by this Houfe to Newgate for

Breach of their Privilege, and thereby to bring
the Commitments of this Houfe under the Exa-
mination of the Houfe of Peers *

:

Refolved,

That an humble Addrefs be prefented to her
Majefty, humbly to lay before her Majefty the
undoubted Right and Privilege of the Commons
of England, in Parliament affembled, to commit
for Breach of Privilege ; and that the Commit-
ments of this Houfe are not examinable in any
other Court whatfoever : And that no fuch Writ
of Error was ever brought, nor doth any Writ
of Error lie in this Cafe. And that as this Houfe
hath expreffed their Duty to her Majefty, in
giving Difpatch to all the Supplies, fo they have
an entire Confidence in her Majefty's Goodnefs
and Juftice, That fhe will not give Leave for the
bringing any Writ of Error in this Cafe

;

which will tend to the overthrowing the un-
doubted Rights and Privileges of the Commons
of England.

Ordered,

That the faid Addrefs be prefented to her
Majefty by fuch Members of this Houfe as are

of her Majefty's moft Honourable Privy Council.

Refolved,

That whoever has abetted, promoted, coun-
tenanced, or affifted the Profecution of the feveral

Writs of Habeas Corpus, brought for the Prifon-

ers committed by this Houfe, and fince their

being remanded have endeavoured the procuring
Writs of Error, are guilty of confpiring to make

* What incenfed the Commons yet more, was the Behaviour of John Paly and John Oviat,' two of the Prifoners, who think-

ing themfelves wronged in their being remanded to Ne-zvgafe, humbly petitioned the Queen for a Writ of Error, in order to bring
the Judgment of the Court of Shieen's-Bencb before her Majefly in Parliament. The Commons were no fooner informed of thefe

Petitions, but they made the above Votes. Annah of Queen Anne, Vol. 3. p. 188.

Vol. VIII. Nn aDif-
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a Difference between the Lords and Commons
in Parliament affembled, are Difturbers of the

Peace of the Kingdom, and have endeavoured,

as far as in them lay, to overthrow the Rights

and Privileges of the Commons of England in

Parliament Affembled.

Ordered^

That a Committee be appointed to examine

what Perfons have been concerned in foliciting,

profecuting, or pleading, upon the Writs of

Habeas Corpus, or Writs of Error, on the behalf

of the Perfons committed to Newgate for Breach

of the Privilege of this Houfe; or what other

Perfons have promoted or abetted the fame.

And a Committee was accordingly appointed ;

and that they do meet this Afternoon, as foon as

the Ploufe is rifen, in the Speaker's Chamber,

and have Power to fend for Perfons, Papers, and

Records ; and to fit de die in diem:

Luna 26 die Februarii, 1704.

Mr. Secretary Hedges acquainted the Houfe,

That their Addrefs of Saturday lad, in relation

to the "Writs of Error therein mentioned, having

been prefented to her Majefly, according to

Order, her Majefly was pleated to give this

gracious Anfwer; viz.

Her Majefly is much troubled to find the Ploufe

of Commons of Opinion, That her granting the

Writs of Error, mentioned in their Addrefs, is

againfl their Privileges, of which her Majefly will

always be as tender as of her' own Prerogative;

and therefore the Houfe of Commons may depend,

her Majefly will not do any thing to give them any

jufl Occafion of Complaint: But this Matter, rela-

ting to the Courfe of judicial Proceedings, being of

the highefl Importance, her Majefly thinks it necejfary

to weigh and confider very carefully what may be proper

for her to do in a thing of fo great a Concern.

Refohed, That this Houfe will take her Ma-
jefty's Gracious Anfwer into Confideration to

morrow Morning.

The Earl of Dyfert reported from the Com-
mittee appointed to examine what Perfons have

been concerned in foliciting, profecuting, or

pleading upon the Writs of Habeas Corpus, or

Writs of Error, on the behalf of the Perfons

committed to Newgate for Breach of the Privi-

leges of .this Houfe, or what other Perfons have

promoted or abetted the fame, the Matter as it

appeared to them ; which they had directed him
to report to the Houfe, which he read in his

Place, and afterwards delivered in at the Clerk's

Table, where the fame was read, and is as fol-

loweth.

Upon the Examination of feveral Perfons, it

appeared to the Committee, That Mr. Alexander

Denton (afterwards Mr. Juftice Denton) moved in

the Court of Queen''s-Bench for the Writs of Habeas

Corpus, on behalf of the Perfons committed to

Newgale for Breach of the Privileges of this

Houfe *.

That Mr. Serjeant Hook moved in the Court

of Queen's-Bench, to fhorten the Day for the

Return of the faid Writs.

That Mr. Francis Page (afterwards Mr. Juftice

Page) Mr. James Mountague, Mr. Nicholas Lech-

mere, and Mr. Alexander DentoHi pleaded on the"

Returns of the faid Writs.

That Mr. James Mountague (late Lord Chief

Baron) and Mr. Nicholas Lechmere (late Lord
Lechmere) attended as Council at the Lord Chief

Juftice Holt's Chamber, to confider what Entry
fhould be made of the Remittitur.

Hottingfliead, a Meffenger attending this Houfe,
informed the Committee, That he endeavoured

to ferve the Summons upon Mr. Lee of Clement's

Inn; but not meeting with him, he fhewed his

Clerk the original Order of Summons, which his

Clerk refufed to read; thereupon he ^offered him
a Copy of it, which he refufed to receive : How-
ever, be left the Copy in Mr. Lee's Chamber.

Kingham, another Meffenger, informed the

Committee, He had perfonally ferved —
Harris with the Order of Summons, and he faid

he would attend: But neither Lee nor Harris

attended the Committee according to the Sum-
mons of the Committee.

Refolved, That it appears to this Houfe, That
Mr. Lee, of Clement's Inn, having been fummon-
ed to attend a Committee of this Houfe, and
not attending thereupon, is guilty of a Con-
tempt and Breach of the Privilege of this

Houfe.

Ordered, That the faid Mr. Lee be, for his

faid Contempt and Breach of Privilege, taken

into the Cuftody of the Serjeant at Arms at-

tending this Houfe.

Refolved, That it appears to this Houfe, That
— Harris having been fummoned to at-

tend a Committee of this Houfe, and not at-

tending thereupon, is guilty of a Contempt and
Breach of the Privilege of this Houfe.

Ordered, That the faid — Harris be, for

his faid Contempt and Breach of Privilege, taken

into the Cuftody of the Serjeant at Arms attend-

ing this Houfe.

A Motion being made, and the Queftion being

put,- That the farther Confideration of the faid

Report be adjourned till to morrow Morning:
It pafted in the Negative.

Then a Debate arifing upon the faid Report,
and the Time being come for the Ploufe to at-"

tend her Majefty, as fhe had appointed, with an
Addrefs

:

Refolved, That the Debate be adjourned.

Refolved, That the Debate be adjourned till

Six a Clock in the Evening.

Pofl Meridiem.

The Houfe refumed the adjourned Debate
upon the Report from the Committee appointed

to examine what Perfons have been concerned in

foliciting, profecuting, or pleading upon the

Writs of Habeas Corpus, or Writs of Error, on
the behalf of the Perfons committed to Newgate
for Breach of the Privilege of this Houfe ; or
what other Perfons have promoted or abetted the

fame.

Refolved, That Mr. Francis Page, in pleading

upon the Return of the Habeas Corpus, on behalf

of the Prifoners committed by this Houfe, is

guilty of a Breach of the Privilege of this Houfe.
Ordered, That the faid Mr. Francis Page be,

for the faid Breach of Privilege, taken into the

* The Arguments on the Habeas Corpus are iflferjed after thefe Proceedings, that there may be no Interruption in the Pro-
ceedings of the Houfe of Commons,

Cuftody
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Cuftddy of the Serjeant at Arms attending this

Houfe.

Refohed, That Mr. James Mountague, in plead-

ing upon the Return of the Habeas Corpus, on

the behalf of the Prifoners committed by this

Houfe, is guilty of a Breach of the Privilege of

this Houfe.

Ordered, That the faid Mr. James Mountague

be, for the faid Breach of Privilege, taken into

the Cuftody of the Serjeant at Arms attending

this Houfe,

Refohed, That Mr. Nicholas Lechmere, in plead-

ing upon the Return of the Habeas Corpus, on

the behalf of the Prifoners committed by this

Houfe, is guilty of a Breach of the Privilege of
this Houfe.

Ordered, That the faid Mr. Nicholas Lechmere

be, for the faid Breach of Privilege, taken into

the Cuftody of the Serjeant at Arms attending

this Houfe.

Refohed, That Mr. Alexander Benton, in pleading

upon the Return of tht Habeas Corpus, on the behalf

of the Prifoners committed by this Houfe,-is guilty

of a Breach of the Privilege of this Houfe.

Ordered, That the faid Mr. Alexander Denton

be, for the faid Breach of Privilege, taken into

the Cuftody of the Serjeant at Arms attending

this Houfe.

Ordered, That John Paty, Prifoner in New-
gate by Order of this Houfe, for a Breach of the

Privilege of this Houfe, be difcharged from his

faid Confinement there, and immediately remo-
ved and delivered over into the Cuftody of the

Serjeant at Arms attending this Houfe.

Ordered, That John Oviat, Prifoner in New-
gate by Order of this Houfe, for a Breach of the

Privilege of this Houfe, be difcharged from his

faid Confinement there, and immediately remo-
ved and delivered over into the Cuftody of the

Serjeant at Arms attending this Houfe.

Ordered, That John Paton Junior, Prifoner in

Newgate by Order of this Houfe, for a Breach

of the Privilege of this Houfe, be difcharged

from his faid Confinement there, and immediate-

ly removed and delivered over into the Cuftody

of the Serjeant at Arms attending this Houfe.
Ordered, That Henry Bajfe, Prifoner in New-

gate by Order of this Houfe, for a Breach of the

Privilege of this Houfe, be difcharged from his

faid Confinement there, and immediately removed
and delivered over into the Cuftody of the Serjeant

at Arms attending this Houfe.

Ordered, That Daniel Home, Prifoner in New-
gate by Order of this Houfe, for a Breach of
the Privilege of this Houfe, be difcharged from
his faid Confinement there, and immediately re-

moved and delivered over into the Cuftody of

the Serjeant at Arms attending this Houfe.
. Ordered, That Mr. Speaker do iffue his War-
rants for the Removal and Delivery over of the

faid John Paty, John Oviat, John Paton, Junior,

Henry Bajfe, and Daniel Home, into the Cuftody
of the Serjeant at Arms attending this Houfe. *

Martis 27 die Februarii, 1704.

The Houfe calling upon the Serjeant to give

an Account what he had done in Execution of

the Orders of this Houfe made Yefterday, he
gave the Houfe an Account thereof accordingly,

as followeth, viz.

That he had received into his Cuftody the

five Perfons which were committed to Newgate,
this Morning, and had found Mr. James Moun-
tague at his own Houfe, and taken him into his

Cuftody •, but that he" fhewed a Protection from
the Houfe of Lords, upon the Petition of the

faid Perfons, by which the faid Mr. Mountague
and Mr. Page, Mr. Lechmere and Mr. Denton,

and William Lee and John Harris (who were
Yefterday ordered to be taken into Cuftody) were

afligned Council and Attornies for the faid Per-

fons, and protected by the Houfe of Lords;
and that all Officers, Serjeants at Arms, and
other Perfons, were thereby forbid to meddle
with them ; with which Mr. Serjeant told Mr.
Mountague he would acquaint this Houfe.

That he had alfo like to have taken Mr. Ni-

cholas Lechmere, but that he got out of his

Chamber in the Temple, two Pair of Stairs high,

at the back Window, by the help of his Sheets

and a Rope; and that the faid Harris was alfo

taken into Cuftody ; but that Mr. Page and Mr.
Denton, and Mr. Lee, were not then found.

Ordered, That fome Members be appointed

to fearch the Journals of the Houfe of Lords,

what Proceedings have been in that Koufe, in

relation .to the five Perfons committed to New-
gate for Breach of the Privilege of this Houfe

;

and report the fame to the Houfe.

And fome Members were appointed accord-

ingly^-

1 he Orders of the Day being read :

Ordered, That the Confederation of her Maje-

fty's Gracious Anfwer to the Addrefs of this

Houfe of Saturday laft, relating to the Writs of

Error therein mentioned, be adjourned till to

morrow Morning.

Mercurii 28 die Februarii, 1704.

Mr. Bromley reported, That the Members ap-

pointed to fearch the Journals of the Houfe of
Lords, what Proceedings have been in that

Houfe, in relation to the five Perfons commit-
ted to Newgate for Breach of the Privilege of

this Houfe, had fearched the fame accordingly,

and had taken thereout what they found relating

to the fame ; and alfo Copies of two Petitions

of the faid Perfons ; which he read in his Place,

and afterwards delivered in at the Table, where

the fame were read, and are as follow, viz.

Die Luna 26 Februarii, 1704.

Upon reading the Petition of Daniel Home,
Henry Bajfe, and John Paton, Jun. as alfo the Pe-

tition of John Paty, and John Oviat, Prifoners

in Newgate, in relation to fome Proceedings for

obtaining the Writs of Error, and praying (a-

mongft other Things) the Protection of this

Houfe for their Council and Agents :

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament Affembled, That the faid

Petitions (hall be taken into Confideration to

Morrow at Twelve o' Clock, and all the Lords
fummoned to attend ; as alfo the Judges in

• Tlio' the Commons had refolved before to take Her Majcfly's Anfwer into Confideration, yet being apprehenfive left Her
Majefty ftiould grant the Writs of Error, whereby the Five dyleJbury-Men might be difcharged from their Irnpriionment, they

ordered them to be removed from Newgate, and taken into the Cuftody cf their Serjeant at Arms; which Order was executed at

Midnight, wfth fi-ch Circumftanccs of Severity and Terror, as^havc been feldom exercifed towards the greateft Oft'er.ders.

Annals of Quten Anne, Vol, 3. p. 189.
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Town, who aie to come prepared to fpeak to

the Point, Whether a Writ of Error be a Writ

of Right, or a Writ of Grace? And that the

Petitioners have Notice, That when they fend to

this Houfe the Names of their Council and

Agents they defire to be protected, they fhall

have the Protection of this Houfe for them.

In Purfuance of the Order of this Day made,

Daniel Home, Henry Baffe, John Paton, Jun. John

Paty, and John Oviat, Priibners in Newgate, fent

the Names of their Council and Agents, viz.

James Mountague, Efq;

Nicholas Lechmere,

Alexander Denton,

Francis Page,

William Lee,

John Harris,

Hague, Efq; 1
chmere, I

knton, f
Counfellors at Law.

5 Attornies at Law.

Whereupon,
It is Ordered by the Lords Spiritual and Tem-

poral in Parliament Affembled, That James

Mountague, Efq-, Nicholas Lechmere, Alexander

Benton, and Francis Page, Counfellors at Law,

and William Lee, and John Harris, Attornies at

Law, fhall, and they have hereby the Protection

and Privilege of this Honfe, in the advifing, ap-

plying for, and profecuting the faid Writs of

Error; and that all Keepers of Prifons, and

Goalers, and all Serjeants at Arms, and other

Perfons whatfoever, be, and they are hereby (for,

or in refpecl of any the Caufes aforefaid) ftrictly

prohibited from arrefting, imprifoning, or other-

wife detaining or molefting, or charging the faid

James Mountague, Efq; Nicholas Lechmere, Alex-

ander Denton, Francis Pagey William Lee, and

John Harris, or either of them ; as they and

every of them will anfwer the contrary to this

Houfe.

'To the Right Honourable the Lords Spiritual and

Temporal, in Parliament Affembled.

The humble Petition of Daniel Home, Henry
Baffe, and John Paton, Jun.

Shewethj

THAT your Petitioners having a Right to

Vote at the Election of Members to ferve

in Parliament for the Borough of Aylejbury, were

refufed their Votes, to their great Wrong and

Damage.
That the Lords having given Judgment in the

Cafe of AJhby and White, viz. That by the known
Laws of this Kingdom, every Freeholder, or

other Perfon, having a Right to give his Vote at

the Election of Members to ferve in Parliament,

and being wilfully denied or hindered fo to do

by the Officer who ought to receive the fame,

may maintain an Aftion in the Queen's Courts

againft fuch Officer, to afTert his Right, and re-

cover Damages for the Injury; your Petitioners

thereupon brought the like Actions in their own
Cafes.

That they have for fo doing been committed

to Newgate, by Virtue of a Warrant from the

Speaker of the Houfe of Commons.
That your Petitioners have endeavoured to ob-

tain their Liberty by fuch legal Methods as by

their Council they have been advifed, without

Succefs ; fo that they have been deprived of their

Liberty for about Twelve Weeks, for no other

Reafon,but the endeavouring to purfue their le-

gal Remedies, according to' the Judgment of

this Honourable Houfe.

Wherefore your Petitioners humbly befeech

your Lordfhips to take the PremifTes into

Confideration, and to do therein as to your

great Wifdoms you fhall think fit.

And your Petitioners, as in Duty bound}

Jhall ever pray, &c.

Daniel Home,
Henry Bafle,

John Paton, Jun.

His + Mark.

To the Right Honourable the Lords Spiritual and
Temporal, in Parliament Affembled.

The humble Petition of John Paty, and John
Oviat.

Sheweth,

THAT your Petitioners having Right to

Vote at the Election of Members to ferve

in Parliament for the Borough of Aylejbury, were

refufed their Votes, to their great Wrong and
Damage.

That the Lords having given Judgment in the

Cafe of AJJoby and White, viz. That by the known
Laws of this Kingdom, every Freeholder, or

other Perfon, having a Right to give his Vote at

the Election of Members to ferve in Parliament,

and being wilfully denied or hindered fo to do
by the Officer who ought to receive the fame,

may maintain an Aclion in the Queen's Courts

againft fuch Officer, to affert his Right, and re-

cover Damages for the Injury; your Petitioners

thereupon brought the like Actions in their own.
Cafes.

That they have for fo doing been committed

to Newgate, by Virtue of Warrants from the

Speaker of the Houfe of Commons, Copies

whereof are annexed.

That they did, by the Advice of their Coun-
cil, on the 5th Day of this Inftant February,

move for their Writs of Habeas Corpus, directed

to the Keeper of Newgate, to bring your Petiti-

oners before Her Majefty's Court of Queen's-

Bench : Whereupon, the faid Court, viz. Mr.
Juftice Powell, Mr. Juffice Powys, and Mr. Ju-
ftice Gould, did grant the faid Writs, directing,

the fame to be made returnable on the 10th Day
of February aforefaid, notwithftanding that your
Petitioners faid Council did infift, That the fame
v/as an unufual Return, and prejudicial to your
Petitioners ; on which faid Day of Return, your
Petitioners Council did argue on their Behalf,

That by Law they ought to be difcharged; but

by the Opinion of the faid three Judges, they

were remanded to the faid Prifon.

That your Petitioners being thereupon advifed,

there was a manifeft Error in the faid Judgment,
and that they were properly relievable by bring-

ing a Writ of Error returnable before Her Ma*
jefty in this High Court of Parliament, they did

feverally exhibit their Petitions to Her Majefty,

fetting forth the Proceedings upon the faid Writs
of Habeas Corpus-, and humbly pray'd, That a

Writ of Error might be granted to them re-

flectively returnable in this High Court.

That your Petitioners have not been able as

yet to obtain Her Majefty's Warrant for autho-

rifing the Curfitor to make out the faid Writs of

Error, as is ufual in fuch Cafes.

That
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That your Petitioners being advifed, That a

Writ of Error is a Writ of Right, do hum-

bly befeech your Lordfhips to take the Pre-

miffes into Confideration, and to give fuch

Directions thereupon, as to your Lordlhips

Ihall feem juft : And your Petitioners do

further pray, That your Lordlhips will be

pleafed to give the Protection of this Houfe

to your Petitioners Council and Agents,

employed by them in the advifing, applying

for, and profecuting the faid Writs of Er-

ror ; without which, they refufe to aflift

your Petitioners.

And your Petitioners, as in Diity bounds,

ftjall ever pray, &c.
John Paty,

His H Mark:

John Oviat*

His O Mark.

The Dates of the Warrants annexed to the Pe-

tition.

m
Martis 5 die Decembris, 1 704. for John Oviat:

Veneris 2 die Februarii, 1704. Ditto.

Martis 5 die Decembris^ 1 704. for John Paty.

Veneris 2 die Februarii', 1 704. Ditto.

The Serjeant at Arms being Called upon to give

an Account what he had done purfuant to the

Orders of the Houfe of Monday laft, fince the

Account he gave Yefterday :

He gave the Houfe an Account accordingly

;

That he had found Mr. Denton at his own Cham-
ber, and had him in Cuftody \ but that he could

not find the other Perfons;

A Meffage from the Lords* by Mr. juftice

Tracy, and Mr. Baron Smith.

Mr. Speaker. The Lords defire a prefent Con-

ference with this Houfe in the Painted Chamber,

about fome antient fundamental Liberties of the

Kingdom.

Refolved, That this Houfe doth agree to meet

the Lords at a prefent Conference as defired.

And the Meffengers were called in again, and

Mr. Speaker acquainted them therewith.

Then Managers 'were appointed, "who went to

the Conference.

And being returned,

The Lord Marquis of Hartington reported the

Conference, and that it was managed by the Earl

of Sunderland, who expreffed himfelf as follow-

eth :

That the Lords have de/ired this Conference with

the Houfe of Commons, in order to a good Correfpond-

ence between the Two Houfes, which they will al-

ways endeavour to preferve. When either Houfe of

Parliament have apprehended the Proceedings of the

other to be liable to Exception, the antient Parlia-

mentary Method has been to afk a Conference,, it being

ever fuppofed, that when the Matters are fairly laid

open, and debated, that which may have been amifs,

will be reclified, or elfe the Houfe that made the Ob-

jections will be fatisfied, that their Complaint was not

well grcunded.

Such Hopes as thefe have induced the Lords to

command us to acquaint you, That upon Confidera-

tion of the Petition of Daniel Home, Henry Baffe,

and John Paton, Junior, and alfo of the Petition

of John Paty, and John Oviat, complaining to the

Houfe of Lords, That they have been Prijoners in

Nrwgate for about Twelve Weeks, upon feveral

Vol. VIII.

Warrants, figned by the Speaker of the Houfe of

Commons, bearing Date the 5th of December Ia/t t

for their having commenced and profecuted Aclieni

at Common Law, againft the late Conjlables of
Aylefbury, for not allowing their Votes, at an

Eletlion of Members to ferve in Parliament ; which

Aclions, they alledged, they were encouraged to bring

by reafon of a Judgment given in Parliament upon

a Writ of Error brought in the laft Seffion by one

Afhby againft White, and others ; and clfo re-

prefenting by the fame Petitions, what had been done

by them refpeclively fince their faid Commitment, in

order to obtain their Liberty* and praying the Confe-

deration of the Houfe of Peers upon the whole Mat-
ter ; and alfo upon Confideration of a printed Pa-
per, entitled, The Votes of the Houfe of Com-
mons, figned with the Speaker's Name, and dated

the 24-th of this Inflant February ; the Houfe of

Lords found themfelves obliged to come to feveral

Refolutions, which they have commanded us to com-

municate to you at this Conference ; and are as

follows :

i. " It is Refolved by the Lords Spiritual and
4t Temporal in Parliament Affembled, That
** neither Houfe of Parliament hath any Power,
" by any Vote, or Declaration, to create to

" themfelves any new Privilege that is not war-
" ranted by the known Laws and Cuftoms of
te Parliament.

Refolved,

2. " That every Freeman of England, who
"apprehends himfelf to be injured, has a Righe

"to feek Redrefs by Action at Law; and thac

" the Commencing and Profecuting an Action at

" Common Law, againft any Perfon, (not enti-

" tuled to Privilege of Parliament,) is no Breach
" of the Privilege of Parliament;

Refolved)

3. " That the Houfe of Commons, in com-
" mitting to Newgate, Daniel Home, Plenry Raffe*

" and John Paton,. Junior, John Paty and John
" Oviat, for Commencing and Profecuting an
*' Action at Common Law, againft the late

" Conftables of Aylefbury, for not allowing their

" Votes in Election of Members to ferve in

" Parliament, upon Pretence that their fo doing
" was contrary to a Declaration, a Contempt
" of the Jurifdiction, and a Breach of the Pri-

" vilege of that Houfe, have affumed to them-
" felves alone a Legiflative Authority, by pre-

" tending to attribute the Force of a Law to

" their Declaration, have claimed a Jurifdiction

" not warranted by the Conflitution, and have
" affumed a new Privilege, to which they can
" fhew no Title by the Law and Cuftom of Par-

" fiament ; and have thereby, as far as in them
" lies, fubjedted the Rights of Englijhmen, and
" the Freedom of their Perfons, to the arbitrary

" Votes of the Houfe of Commons.
Refolved,

4. " That every Engliftiman, who is impri-
" foned by any Authority whatfoever, has an un-
" doubted Right, by his Agents, or Friends, to

" apply for, and obtain a Writ of Habeas Corpus,

" in order to procure his Liberty by due Courfe
" of Law.

Refolved,

5. " That, for the Houfe of Commons to

" cenfure, or punifh any Perfon, for affifting a

" Prifoner to procure a Writ of Habeas Corpus,

" or by Vote, or otherwife, to deter Men from

O o " folicitu _-,
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folicking, profecuting, and pleading upon fuch

Writ of Habeas Corpus, in Behalf of fuch

Prifoner, is an Attempt of dangerous Confe-

quence, a Breach of the many good Statutes

provided for the Liberty of the Subje-ct, and

of pernicious Example, by denying the necef-

fary Affiftance to the Prifoner, upon a Com-
mitment of the Houfe of Commons, which,

has ever been allowed upon all Commitments

by any Authority whatsoever.

Refolved,

6. " That a Writ of Error is not a Writ of

Grace, but of Right, and ought not to be de-

nied to the Subject, when duly applied for,

(though at the Requeft of either Houfe of Par-

liament,) the Denial thereof being an Obftruc-

tion of Juftice, contrary to Magna Charta.

In thefe Refolutions, the Houfe of Lords have ex-

preffed that Regard and Tendernefs which they have

always had, and will ever maintain for the Rights of

the People of England, andfor the Liberties of their

Perfons ; and alfo their Zeal againfl all Innovations

to the Prejudice of the known Courfe of Law, where-

upon the Happinefs of our Conflitution does depend

:

And they hope that, upon Recolleclion, the Houfe of

Commons will be of the fame Opinion in all the Par-

ticulars Refolved by the Lords, and agree with their

Lordfhips therein.

Ordered,,

That the faid Report be taken into Confidera-

tion To-morrow Morning.

Joyis 1 Die Martii, 1 704.

The Houfe, (according to Order,) proceeded

to take into Confideration the Report from the

Conference with the Lords Yefterday.

Ordered,

That it be referred to the Managers that ma-
naged the laft Conference, to draw up what is

proper to be offered to the Lords at the next

Conference ; and that they do withdraw into the

Speaker's Chamber, and do- Sit de Die in Diem,

and have Power to fend for Perfons, Papers, and
Records.

Sabbati 3 Die Martii, 1 704.

The Earl of Dyfert reported from the Com-
mittee appointed to examine what Perfons have

been concerned in foliciting, profecuting, or

pleading upon the Writs of Habeas Corpus, or

Wr 'ts °f Error, on the Behalf of the Perfons

committed to Newgate for Breach of the Privi-

leges of this Houfe, or what other Perfons have

promoted or abetted the fame ; That upon the

Examination of Witneffes, it appeared to the

Committee, That one Mr. — Clifton, being

fummoned to attend the faid Committee, did

not appear, tho' his Wife owned he had the faid

Summons, and told her he would attend accord-

ingly. Mr. Smith, one of the Officers of the

Prifon of Newgate, faid, That the faid Mr. Clif-

ton ufed to come often to the Prifon, to vifit the

five Prifoners committed thither by this Houfe

;

and he has received of him about fifteen Pounds
for their Lodging, and about five Pounds more
of the Turnkey, that has been left with him
upon the fame Account, by Perfons unknown
to him. That there is nothing owing for their

Lodging, but fince Saturday Night: That they

paid fifty Shillings per Week for their Lodging,

and ufed to provide their Diet from the Sutler's.

And that the Committee having iffued out feve-

ral Summons for Mr. Henry Cefar, one of the

Curfitors of London and Middlefex, to attend them,

in order to give the Committee an Account what
Perfons had applied to him to triage out Writs of

Error on the Behalf of John Oviat, and the other

Prifoners lately committed by this Houfe to New-
gate : It appeared, (upon the Examination of

Kingham the MefTenger, who ferved the faid Sum-
mons) That he left a Copy of the Summons on
Tuefday Night at Mr. Cefar's Chamber at Symonds-

Inn, with his Laundrefs, he not being within.

That the faid Meffenger, fince, left a fecond

Summons at the faid Mr. Cefar's Chamber, who
has not obeyed the fame*

And a Debate arifing in the Houfe upon the

faid Report

;

And a Motion being made, and the Queftion

being put, That the Debate be adjourned ?

It paffed in the Negative.

Refolved, That it appears to this Houfe, That
Mr. Clifton having been fummoned to attend a

Committee of this Houfe, and not attending

thereupon, is guilty of a Contempt, and of a

Breach of the Privilege of this Houfe.

Ordered, That the faid Mr. Clifton be, for his

faid Contempt and Breach of Privilege, taken

into the Cuftody of the Serjeant at Arms attend-

ing this Houfe.

Refolved, That it appears to this Houfe, That
Mr. Henry Cefar, one of the Curfitors of London

and Middlefex, having been fummoned to attend

a Committee of this Houfe, and not attending

thereupon, is guilty of a Contempt, and of a

Breach of the Privilege of this Houle.

Ordered, That the faid Mr. Henry Cefar be,

for his faid Contempt and Breach of Privilege,

taken into the Cuftody of the Serjeant at Arms
attending this Houfe.

Marlis 6 die Martii, 1704.

The Serjeant at Arms attending this Houfe
acquainted the Houfe, That a Perfon had this

Morning brought him a Writ of Habeas Corpus^

under the Great Seal, for Mr. Mountague (in his

Cuftody by" Order of this Houfe) to be brought

(as he was informed) before the Lord Keeper of

the Great Seal of England: And he delivered the

Writ (under Seal) in at the Table. And it ap-

pearing by the Label to be returnable immediate,

but not before whom he was to be brought, nor

any Officer's Name thereto, the Writ was opened

by the Clerk, and read ; and is as followeth.

Anna Dei Gratia Ang' Sco' Fran' id Hibernt

Regina Fidei Defenfor, idc. Samueli Powel Ar*

Serv' ad Arma attended Honorab' Dom' Commun*

ejus Deputato id Deputatis Salutem. Precipimus

vobis id cuilibet vejlrum quod Corpus Jacobi Moun-
tague Ar' nuper capt' id in Cuftod' vefira vel ali-

cujus vel unius vejlrum ut dicitur detent" fub falvo id

fecuro Conduit' una cum Die id Caufa Captionis id

Detentionis pred' Jacobi Mountague quocunq; no-

mine idem Jacob' Mountague cenfeatur in eadem

habeatis feu aliquis vel unus vejlrum habeat cor'

predileclo id fidel' noflro prehonorab' Nathan Wright

Mil' Dom' Cuftod' Mag' Sigil' nojlri Angl' apud

Dom' Manfional' fuam in Parochia Sanfti Egidii

in Campis in Com' Mid' immediate poft Reception'

hujus Brevis ad faciend' fubjiciend' id recipiend*

ea . omnia id Jingula que. diflus Dcmimis Cuflos

Magni
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Magni Sigil' noftri Angl' de eo ad tunc 13 ibidem Cons

in hac parte fc? habeatis feu aliquis vel unus vejlrmn

habeat ibi hoc Breve. Tefte meipfa apud Wefim" fexto

Die Martii Anno Regni noftri tertio.

The Label. Samuel' Po-wel Ar' Servien' ad

Anna, &c. H. Corp' pro Mountague Ar' R.

immediate.

Endorfed, Per Statutum tricefim' prim' Caroli

Secundi Regis.

N. Wright, C. S.

The Serjeant alfo acquainted the Houfe, That

he heard there was another Habeas Corpus granted

for Mr. Denton, in his Cuftody alfo.

While the Matter (upon occafion of the faid

forementioned Writ) was debating, the Serjeant

acquainted die Houfe, That the other Writ of

Habeas Corpus was juft ferved upon his Deputy,

who had Mr. Denton in his Cuftody : And he alfo

delivered the fame in at the Clerk's Table, where

It was read ; and was the fame, mutatis mutandis,

with the former.

And the Precedents of what was done in the

Year 1675 were (by Order) read: And feveral

Members mentioned, upon their Memory, what

was done in the Year 1680, in the Cafe of one

Mr. Sheridon*

But the Houfe were of Opinion That any

Perfon committed by the Houfe of Commons
was not bailable, within the Aft of Habeas Cor-

pus of 3 1 Car. II. But came not then to any Refo-

lution.

;
Martis 6 die Martii, 1 704.

Mr. Bromley reported, from the Committee ap-

pointed to draw up what is proper to be offered

to the Lords at the next Conference, That they

had drawn up the fame accordingly, which they

had directed him to report to the Houfe ; which

he read in his Place, and afterwards delivered

in at the Clerk's Table, where the fame was

read, and (with fome Amendments) agreed un-

to by the Houfe: And the fame is as follows,

viz.

The Commons have defired this Conference

with your Lordfhips, in order to preferve that

good Correfpondence between the Two Houfesj

•which the Commons fhall always fincerely endea-

vour to maintain, and which is fo particularly

necefiary at this Time of common Danger, that

-the Commons would not engage in any thing that

looks like a Difpute with your Lordfhips, were

it not for the Neceflity of vindicating, from a

manifeft Invafion, the Privileges of all the Com-
mons of England, (with which the Houfe of Com-
mons is entrufted) even thofe Privileges which

are efTential not only to the well Being, but to

the very Being of an Houfe of Commons ; and

the preventing the ill Confequences of thofe

Mifunderftandings, which, if they are not fpee-

dily removed, muft otherwife interrupt the happy
Conclufion of this SefTion, and the Proceedings

of all future Parliaments.

It was this Confideration alone has fo long pre-

vailed with the Houfe of Commons, not to infill

on due Reparation for thofe violent and unpar-

liamentary Attempts made by your Lordfhips

upon their Rights and Privileges at the End of

the laft Seflion of Parliament, but to apply them-
felves to the giving the fpeedieft Difpatch to

thofe Supplies which her Majefty fo earneftly re-

commended from the Throne, which are fo ne»
cefTary to enable her Majefty to purfue the Ad-
vantages that have been obtained againfl the

common Enemy by the great and glorious Suc-
cefTes of her Majefty's Arms; and which are now
delayed in your Lordfhips Houfe, in fo unufual a

Manner.
The Commons do agree to your Lordfhips^

That when either Houfe of Parliament have ap-

prehended the Proceedings of the other to be
liable to Exception, the antienr Parliamentary

Method has often been to afk a Conference ; be-

caufe it ought to be fuppofed, That when the

Matters are fairly laid open and debated, that'

which may. have been amifs will be rectified, or

elfe the Houfe that made the Objections will be

fatisfied that their Complaint was not well

grounded. But your Lordfhips feem fo little to

defire to have Matters fairly laid open and de-

bated, that, to the great Surprife of the' Com-
mons, . when your Lordfhips had invited them
to a Conference, about fome aniient fundamental

Liberties of the Kingdom, they found only the

antient and fundamental Rights of the Houfe of

Commons, and their Proceedings, cenfured, and

treated in a Manner unknown to former Parlia-

ments ; and that your Lordfhips had anticipated

all Debates, by delivering pofitive Refolutions;

and thefe Proceedings of your Lordfhips grounded

only upon the Petitions of Criminals that had
fallen under the juft Cenfure and Difpleafure of

the Commons, and upon a printed Paper, which

was not regularly before your Lordfhips.

Though this Manner of Proceeding, as well

as the Matters of your Lordfhips Refolutions,

might have juftified the Houfe of Commons in

fefufing to continue Conferences with your Lord-

fhips, as their Predeceffors have done upon lefs

Occafions ; and though the Commons cannot

fubmit their Privileges to be determined or exa-

mined by your Lordfhips, upon any Pretence

whatfoever; yet, that nothing may be wanting

on their part to induce your Lordfhips to retract-

thefe Refolutions, they proceed to take them into

their Confideration.

Your Lordfhips firfi Refolution is, viz.

That neither Houfe of Parliament hath any

Power, by any Vote or Declaration, ten

create to themfelves any new Privilege,

that is not warranted by the known Laws
and Cuftoms of Parliament.

As the Commons have guided themfelves by'

this Rule, in aflerting their Privileges, fo they

wifh your Lordfhips had obferved it in all your

Proceedings. This had entirely taken away all

Colour for Difpuf.es between her Majefty's Two
Houfes of Parliament, and many juft Occafions

of Complaint from thofe the Commons reprefent.

This would effectually put an End to that En-
croachment in Judicature, fo lately affumed by

your Lordfhips, and fo often complained of by

the Commons •, we mean the Hearing of Ap-
peals from Courts of Equity in your Lordfhips

Houfe. This would have hindered the bringing

of original Caufes before your Lordfhips, and

your unwarrantable Proceedings upon the Peti-

tion of Thomas Lord Wharton, complaining of

an Order of the Court of Exchequer, bearing

Date the 15th of July, 1701, for filing the Re-

cord of a Survey of the Honour of Richmond
and
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and Lordfhip of Middkbam in the County of

Iw-ztj an Attempt which (contrary to the an -

tient legal. Judicature of Parliament heretofore

exercifed, for the Relief of the Subjeil bppreffed by

the P'ozver of the great Men of the Realm) was in

favour of one of your 6wn Body, to fupprefs a

publick Record, which all her Majefty's Subjects

had an undoubted Right to make ufe of j an

Attempt that tends to render all Fines and Re-
coveries, and other Records (upon which Eftates

and Titles depend) precarious; and confequently

fubjects the Rights and Properties of all the

Commons of England to an illegal and arbitrary

Power.

A due Regard to the fame Rule would have

prevented your Lordfhips entertaining the Peti-

tions mentioned at the lafb Conference, which fet

forth,

That the Lords having given Judgment in the

Cafe of Afhby and White, viz. That by the known

Laws of this Kingdom, every Freeholder, or other

Perfon, having a Right to give his Vote at the

Eletlion of Members to ferve in Parliament, and be-

ing wilfully denied or hindered fo to do by the Officer

who ought to receive the fame, may maintain an Ac-

tion in the Queen's Courts, againjl fuch Officer, to

affert his Right, and recover Damages for the Injury

:

The Petitioners thereupon brought the like Atlions in

their own Cafes.

Whereby an extrajudicial Vote of your Lord-
fhips is ftated as a Judgment of Parliament and
Standing Law in that Cafe, your Lordfhips

having no Foundation for the entertaining fuch

Petitions, unlefs, that after having aflumed to

yolirfelves the Hearing of Appeals from Courts

of Equity, you would now bring Appeals to your
Lordfhips from the Proceedings of the Commons,
who are not accountable to your Lordfhips for

them.

Your Lordfhips Second Refolution is,

That every Freeman of England, who appre-

hends himfelf to be injured, has a Right to

feek Redrefs by Action at Law ; and that

the commencing and profecuting an Action

at Common Law, againft any Perfon (not

entitled to Privilege of Parliament) is no
Breach of the Privilege of Parliament.

To which the Commons fay, That every Free-

man, and every Subject of England, has a Right
to feek Redrefs for any Injury; but then fuch

Perfon muft apply for that Redrefs to the pro-

per Court, which hath by antient Laws and
Ufage the Cognizance of fuch Matters : For
fhould your Lordfhips Refolution be taken as an

univerfal Propofition, all Diftinction of the feve-

ral Courts, viz. Common-Law, Equity, Eccle-

fiaftical, Admiralty, and other Courts, will be

deftroy'd; and in this Confufion of Jurifdiction,

the High Court of Parliament is involved in your
Lordfhips Refolution.

However, the Commons conceive it no Won-
der your Lordfhips fhould favour the univerfal

Propofition, That all Rights whatfoever are to

be redreffed by Actions at Law, when your
Lordfhips pretend to have the lafb Refort in Cafes

of Judicature by Writs of Error ; fo that your

Lordfhips are, in this, only extending your own
Judicature, under the Colour of a Regard and

Tendernefs for the Rights of the People, and

Liberties of their Perfons.

The Commons are furprifed to find your Lord-
fhips affert, That the commencing and profe-
cuting an Action againft a Perfon not entitled to
Privilege of Parliament, is no Breach of the Pri-
vilege of Parliament, fince it is moft certain,
That to commence and profecute an Action
which would bring any Matter or Caufe folely
cognizable in Parliament, to the Examination
and Determination of any other Court, is more
deftructive to'the Privileges of Parliament, than
to commence and profecute an Action againft a
Perfon only who is entitled to fuch Privilege.

>

That fome Matters' and Caufes are folety 'cog-
nizable in Parliament, hath ever been allow'd by
the fage Judges of Law, and is evident from many
Precedents ; and to bring fuch Caufes to the De-
termination of other Courts,- ftrikeS at the very
Foundation of all Parliamentary Jurifdiction,
which is the only Bafis and Support even of that
Perfonal Privilege to which the Members of either
Houfe of Parliament are entitled ; and confe-
quently, to commence and profecute any Action
whereby to draw fuch Caufes to the Examina-
tion of other Courts* is equally a Breach of the
Privilege of Parliament, whether the Defendant,
againft whom fuch Action is brought, is entitled
to the Privilege of Parliament or not, which, be-
fides the Nature and Reafon of the Thing, is
fully evident from the conftant Ufage of e'ach
Houfe of Parliament, in committing for Con-
tempts only againft their refpective Bodies, as
appears from many Precedents upon the Journals
of, both Houfes.

Your Lordfhips Third Refolution is thus, viz.
That the Houfe of Commons, in commit-

ting to Newgate, Daniel Home, Henry
Baffe, and John Paton, Junior, JohnPaty,
and John Oviat, for commencing and
profecuting an Action at Common Law
againft the Conftables of Aylefbury, for
not allowing their Votes in Election of
Members to ferve in Parliament, upon
Pretence, that their fo doing was contrary
to a Declaration, a Contempt of the Ju-
rifdiction, and a Breach of the Privilege
of that Houfe, have aflumed to themfelves
alone a Legiflative Authority, by pre-
tending to attribute the Force of a Law
to their Declaration ; have claim'd a Ju-
rifdiction not warranted by the Conftitu-
tion ; and have aflumed a new Privilege,
to which they can fhew no Title by the
Laws and Cuftoms of Parliament ; and
have thereby, as far as in them lies, fub-
jected the Rights of Englifhmen, and the
Freedom of their Perfons, to the arbitra-
ry Votes of the Houfe of Commons. .

In Anfwer to which, the Commons affirm,
That the faid Commitment is juftified by antient
Precedents, and by the Ufage and Cuftoms of
Parliament, which is the Law of Parliament, and
the Rule by which either Houfe ought to govern
their Proceedings ; and that the Terms °of af-
fuming to themfelves alone a Legiflative Autho-
rity, of attributing the Force of a Law to their
Declaration, of claiming a Jurifdiction not war-
ranted by the Conftitution, of afliiming a new
Privilege, to which they can fhew no Title by
the Law and Cuftom of Parliament ; and of ar-
bitrary Votes -, are more applicable to this Re-

folution
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folution of your Lordfhips, which hath no one

Precedent to juftify it.

According to the known Laws and Ufage of

Parliament, it is the fole Right of the Commons
of England, in Parliament AfTembled, (except

in Cafes otherwife provided for by Aft of Par-

liament,) to examine and determine all Matters

relating to the Right of Election of their own

Members.
And, according to the known Laws arid Ufage

of Parliament, neither the Qualification of any

Elector, nor the Right of any Perfon elected,

is cognizable, or determinable elfewhere, than

before the Commons of England in Parliament

Affembled, excepting fuch Cafes as are fpecially

provided for by Act of Parliament.

And were it otherwife, the Mayors, Bailiffs, and

other Officers, who are obliged to take the Poll

at Elections, and make a Return thereupon,

would be expofed to Multiplicity of Actions,

vexatious Suits, and infupportable Expences

;

and fuch Officers would be fubjected to different

and independent jurifdictions, and inconfiftent

Determinations, in the fame Cafe, without Relief.

And the Exercife of this Power by the Houfe
tff Common's, is warranted by a long uncontefled

PoffefTion, and confirmed by the Act that palled

;fc?8 Guil. III. Cap:' 7. And the Houfe of

Commons muff, be owhed to be the only Jurif-

diction that can allow the Elector his Vote, and

fettle and eftablifh the Right of it; the laft De-
termination in that Houfe being, by that Act of

Parliament, declared to be the ftanding Rule for

the Right of Election in each refpective Place.

Nor can any Elector fuffer either Injury, or Da-
mage, by the Officer's denying his Vote : For
When the Elector hath named the Perfon he

would have to reprefent him, his Vote is effectu-

ally given; both as to his own Right and Privi-

lege, and as it avails the Candidate in his Electi-

on; and is ever allowed, when it comes in

Queftion in the Houfe of Commons^ whether

the Officer had any Regard to it Or no.

In the Beginning of the Parliament,- held

28 Eliz. Mr. Speaker acquaints the Houfe, That
he had received, by the Lord Chancellor, Her
Majefty's Pleafure ; That She was forry the

Houfe was troubled with the Matter of determi-

ning the choofing and returning of Knights for

the County of Norfolk: That it was improper

for the Houfe to meddle in it, which was proper

for the Lord Chancellor, whence the Writs if-

fued out, and whither they were returnable: That
Her Majefty had appointed the Lord Chancellor

to confer therein with the Judges ; and, upon
examining the fame, to fet down fuch Courfe as

to Juftice and Right fhould appertain.

Nov. 9. A Committee was appointed "to ex-

amine and ftate the Circumftances of the Return
of the Knights for the County of Norfolk.

And on Friday, Nov. 11. Mr. Cromwell reports

the Cafe of the Norfolk Election very largely, in

which Report are thefe following Resolutions.

1. That the faid Writ was duly executed.

2. That it was a pernicious Precedent, that a

New Writ fhould iflue without the Order Of
this Houfe.

3. That the difcuffing, or judging of this, and
fuch like Differences, only belonged to the faid

Houfe.

Vol. VIII.

4. That tho' the Lord Chancellor and Judges
ate competent Judges in their Courts, they are
not fo in Parliament.

. 5. That it mould be entered in the Journal-
Book of the Houfe, That the firft Election is

Good ; and that the Knights then chofen, were
received and allowed as Members of the Houfe;
not out of any Refpect the Houfe had, or gave
to the Lord Chancellor's Judgment therein paf-

fed, but meerly by Reafon of the Refolution of
the Houfe itfelf, by which the faid Election had
been approved.

6. That there fhould be no Meff3ge fent to

the Lord Chancellor, not fo much as to let him
know what was done therein ; becaufe it was de-

rogatory to the Power and Privilege of the faid

Houfe.

It alfo appears, That Sir Edmond Anderfon,

Lord Chief Juftice of the Common Pleas, was
acquainted, That the Explanation and Ordeilng
of the Caufe, appertained only to the Cenfure of
the Houfe of Commons, not to the Lord Chan-
cellor and the Judges ; and that they fhould take

no Notice of their having done any thing in it.

Accordingly Mr. Farmer and Mr. Grefham
were received into the Houfe, and took the

Oaths; being admitted only upon the Cenfure of
the Houfe, not as allowed by the Lord Chancel-

lor, or the Judges ; and fo ordered to be fet

down and entered by the Clerk.

And this Right of the Commons to determine

their own Elections^ has never been difputed

fihee the Cafe of Sir Francis Goodwin, 1 Jac. I:

when the Lords would have enquired into the

Proceedings of the Houfe of Commons upon his

Election : But the Commons then told their

Lordfhips, " It did not ftand with the Honour
" of the Houfe to give Account to their Lord-
" fhips of any their Proceedings or Doings.

And in the Reafons of their Proceedings in

that Cafe, which they laid by Petition before

the King, among other Things, they fay, " They
" are a Part of the Body to make New Laws -,

" yet, for any Matter of Privileges of their

'* Houfe, they are, and ever have been, a Court
il of themfelves, of fufficient Power to difcerri

" and determine without the Lords, as the Lords
" have always ufed to do theirs, without them.

In which Reafons, as Well as in their Apology
afterwards to that Prince, the Houfe of Com-
mons did, above a hundred Years finee, fo clear-

ly, and with Co much Strength of Reafon, affert

their Right in the Matter of the Election of

their Members. The Commons think it their

Duty to refift all Attempts whatfoever to in-

vade them.

And Upon this Occafion, it may not be im-

proper to cite the Opinion the Houfe of Com-
mons had, of the Judges intermeddling in Mat-
ters of their Elections, as they have delivered ic

In the aforefaid Apology, in thefe Words, viz.

Neither thought we, that the Judges Opi-

nions, (which yet in due Place we greatly

reverence, being delivered with the Com-
mon Law,) which extends only to infe-

rior and ftanding Courts, ought to bring

any Prejudice to this High Court of Par-

liament ; whofe Power, being above the

Law, is not founded on the Common Laws,

but they have their Rights and Privileges

peculiar to themfelves.

P p When
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When the Earl of Shaftsbitry was Lord Chan-

cellor, Writs iffued, during a Prorogation of

Parliament, for electing Members in the Room
of thole that were dead: The King himfelf was

fo cautious, as to the Regularity of this Pro-

ceeding, and had fo much Regard to the Pri-

vileges of the Houfe of Commons* that at the

next Sedion of Parliament, $ Feb. 1672, he fpoke

to the Commons, from the Throne, in thefe

Words :

One Thing I forgot to mention, which

happened during this Prorogation j I did

sive Orders for the iffuine fome Writs

for the Election of Members inftead of

thofe that are dead, that the Houfe might

be full at their Meeting : And I am mifta-

ken, if this be not according to former

Precedents. But I defire you will not

fall to other Bufinefs, 'till you have exa-

mined that Particular; and I doubt not

but Precedents will juftify what is done

:

I am as careful of all your Privileges, as

of my own Prerogative.

February 6, 1672. The Houfe of Commons
took that Matter into Confideration ; and feve-

fal Precedents being cited, and the Matter at

large debated, and the General Senfe and Opinion

of the Houfe being, " That, during the Con-
** tinuance of the High Court of Parliament,
*' the Right and Power of iffuing Writs for

" electing Members to ferve in this Houfe, in

*' fuch Places as are vacant, is in this Houfe,
" who are the proper Judges alfo of Elections,

** and Returns of their Members

:

Thereupon it was Refolved,
•' That all Elections, upon the Writs iffued

*' fince the laft Sefiion, are void ; and that Mr.
" Speaker do iffue out his Warrant to the Clerk
" of the Crown, to make out New Writs for

** thole Places." Which was done accordingly.

No other Court than the Houfe of Commons,
hath ever had the Determination of the Elections,

or any Cognizance of fuch Caufes, except where

by Acts of Parliament directed : And fuch an

Action as thofe againft tne late Conftables of

Jylefbury, to bring the Right of Voting in an

Election in Qiieftion in the Courts of Law, is a

New Invention, never heard of before; which

(as New Devices in the Law are generally at-

tended with Inconveniencies and Abfurdities,)

was plainly to fubject the Elections of all the

Members of the Houfe of Commons to the De-
termination of other Courts.

This undoubted Privilege and Jurisdiction, the

Commons think will warrant thefe Commitments,
if the late Declaration, (which is agreeable to,

and cannot leffen their ancient Right,) had ne-

ver been made.
For it is the ancient and undoubted Right of

the Houfe of Commons, To commit for Breach

of Privilege: And the Inftances of their com-
mitting Perfons, not Members of the Houfe,

for Breach of Privilege, and that to any Her
Majefty's Prifons, are To ancient, fo many, and fo

well known to your Lordfhips, that the Com-
mons think it needlefs to produce them.

And it being the Privilege of the Houfe of
Commons, to have the fole Examination and
Determination of all Caufes relating to their

Elections, as aforefaid

:

It follows, That any Attempt to draw any
fuch Caufes to the Determination of any other

Court, is a Breach of the Privilege of the Houfe
of Commons; for which the Perfon offending

may be committed by the Commons.
And here we cannot but take Notice of that

unreafonable, as well as unnatural Infinuation,

whereby your Lordfhips endeavour to feparate

the Intereft of the People from their Reprefen-
tatives in Parliament, who pretend to no Privi-

leges* but upon their Account* and for their

Benefit ; and are forry to fay, they are thus fe-

verely reflected on by your Lordfhips,- for no
other Reafon, but for their interpofing to pre-

ferve the Rights of the People, and their Li-
berties* from your Lordfhips arbitrary Deter-
minations.

Your Lordfhips Fourth Refolutioh*. is,

That every Englifhman, who is imprifoned

by any Authority whatsoever, has an un-
doubted Right, by his Agents, or Friends,-

to apply for, and obtain a Writ of Flabeas

Corpus, in order to procure his Liberty by
due Courfe of Law.

The Commons do not deny that every Englijh-

nian, who is imprifoned, by any Authority
whatfoever, has an undoubted Right to apply,

by his Agents, or Friends, in order to procure
his Liberty by due Courfe of Law; provided
fuch Application be made to the proper Place,

and in a proper Manner: As upon the Commit-
ments of the Houfe of Commons* (which fome-
times are not, as other Commitments, in order

to bring to Trial ; but are, in Cafes of Breach

of Privilege and Contempt, the proper Punifh-

ment of the Houfe of Commons,) the Application

ought to be to that Houfe.
The Commons are fo willing to allow and en-

courage every Englifhman to apply, by his Friends,

or Agents, to obtain a Writ of Habeas Corpus?

in order to procure his Liberty by due Courfe
of Law, that they have not cenfured any Perfon
meerly for applying for fuch Writ of Habeas
Corpus, even in Cafes where by due Procefs of
Law the Prifoners cannot be difcharged. For
the Commons muft obferve, that in many Cafes

a Prifoner cannot, upon a Writ of Habeas Corpus^

obtain his Liberty; as in Cafes of Commitment
in Execution, or for Contempt to any Court of
Record, or by Virtue of Mefne Procefs, or the

like ; and in the Act of Habeas Corpus, feverai

Cafes are exprefly excepted : And that no Perfon,

committed for any Contempt* or Breach of the

Privilege, by the Houfe of Commons, can be
difcharged upon a Writ of Habeas Corpus, or by
any other Authority, than that of the Houfe,
during that Seffion of Parliament, is plain from
the following Precedents.

23 Maii, 1 Jac. I.

Jones, the Prifoner, to be fent for hither, and
to attend his Difcharge from the Floufe.

That the Prifoners committed by us, cannot

be taken from us, and committed by any other.

In May 1675, the Houfe of Commons having

Refolved, That there lay no Appeal to the Judi-

cature of the Lords, from Courts of Equity;

and that no Member of the Houfe fhould pro-

fecute any Appeal from any Court of Equity,

before the Houfe of Lords; Serjeant Pembertonr
Serjeant
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Serjeant Peck, Sir

Porter, Efq; were

of the Serjeant of

John Churchill, and Charles

committed to the Cuftody

the Houfe, for a Breach of

Privilege, in having been of Council at the Bar

of the Houfe of Lords, in the Profecution of a

Caufe depending upon an Appeal, wherein Mr.

Dalmahoy, a Member of the Houfe of Commons*

was concerned.

But the Serjeant having been by Force prevented

keeping them in Cuftody, the Commons did, the

4th of June, 1675, acquaint the Lordsj at a Con-

ference, as followed! viz.

We are further commanded to acquaint you*

That the Enlargement of the Perfons imprifoned

by Order of the Houfe of Commons, by the

Gentleman Ulher of the Black Rod ; and the

Prohibition, with Threats, to all Officers, and

other Perfons whatsoever, not to receive or detain

Mr. Speaker intimated to him, HeJhould forbear
to return the Writs.

And the Houfe came to feveral other Refo-
lutions.

9 Junii, i6yc.

Refolved, Nemine contradicente;

That no Commoner of England, committed by

'

Order or Warrant of the Houfe of Commons, for

Breach of Privilege, or Contempt of that Honfe^
ought, without Order ofthat Houfe, to be, by any
Writ of Habeas Corpus, or other Authority what-
foever, made to appear, and anfw'er, and do, and
receive a Determination in the Houfe of Peers,

during the Seffion of Parliament wherein fuch

Perfon was committed.

Refolved, Nemine contradicente;

That the Order of the Houfe of Peers, for

the iffuing out of Writs of Habeas Corpus con-

cerning Serjeant F'eck, Sir John Churchill, Ser-

them, is an apparent Breach of the Rights and jeant Pemberton, and Mr. Charles Porter, is infuf-

Privileges of the Houfe of Commons : And they

have therefore caufed them to be retaken into

the Cuftody of the Serjeant at Arms* and have

committed them to the Tower.

following

The faid Council were afterwards committed to

the Tower for a Breach of Privilege, and Contempt

of the Authority of the Houfe: And the Houfe

beino- informed, That the Lords had ordered

Writs of Habeas Corpus for bringing the Council

to the Bar of their Houfe •,

The Commons then pafled the

Refolutions.

7 Junii, 1675.

Refolved, Nemine contradicente^

That no Perfon, committed for Breach of

Privilege by Order of this Houfe, ought to be

difcharged, during the Seffion of Parliament, but

by Order, or Warrant of this Ploufe.

Refolved, Nemine contradicente,

That the Lieutenant of the Tower, in receiving

and detaining in Cuftody Sir John Churchill, Ser-

jeant Peck, Serjeant Pemberton, and Mr. Porter,

performed his Duty according to Law ; and, for

fo doing, he (hall have the Affiftance and Pro-

tection of this Houfe.

Refolved, Nemine contradicente,

That the Lieutenant of the Tower, in cafe he

hath received, or fhall receive any, Writ, War-

rant, Order, or Commandment, to remove or

deliver any Perfon or Perfons committed for

Breach of Privilege, by any Order or Warrant

of this Houfe, fhall not make any Return there-

of, or yield any Obedience thereunto, before he

hath firft acquainted this Houfe, and received

their Order and Directions how to proceed

therein.

Ordered,

That thefe Refolutions be immediately fent to

the Lieutenant of the Tower.

Afterwards the Lieutenant of the Tower gave

the Houfe an Account, That he had refufed to

deliver the Council, upon the Lords Order, figni-

fied to him by the Black Rod, becaufe they were

committed by this Houfe •, and that after he had

received the Votes of this Houfe, he had Writs

of Habeas Corpus brought him, to bring the

Council to the Houfe of Lords at Teno'Clock the

next Morning, and humbly craved the Direction

of the Houfe what to do.

ficient and illegal ; for that it is general, and
exprefies no particular Caufe of Privilege, and
commands the King's Great Seal to be put to

Writs not returnable before . the faid Houfe of
Peers.

Refolved, Nemine contradicente,

That the Lord Keeper be acquainted with thefe

Refolutions, to the end that the faid Writ of Habeas

Corpus may be fuperfeded, as contrary to Law and

the Privileges of this Houfe.

Refolved, Nemine contradicente^

That a Meflage be fent to the" Lords, to ac-

quaint them, That Serjeant Peck, Sir John Churchill,

Serjeant Pemberton, and Mr. Charles Porter^ were

committed by Order and Warrant of this Houfe,

for Breach of the Privilege and Contempt of the

Authority of this Houfe.

22 Martii, 1697.

Charles Duncomb, Efq; having been committed
by Order of this Houfe, and afterwards difcharged

by Order of the Houfe of Lords, without the

Confent of this Houfe :

Refolved;

That no Perfon committed by this Houfe can^

during the fame Seffion, be difcharged by any
other Authority whatfoever.

Refolved,

That the faid Charles Duncomb be taken into the

Cuftody of the Serjeant at Arms attending this

Houfe.

Thefe are fofhe Inftances, among many others,

that might be produced upon this Occafion ; and
thelaft cannot but be particularly remembered by

fome Noble Lords that then Sate in the Houfe of

Commons, and ftrenuoufly aflerted this Privilege

of the Commons.

Your Lordfhips fifth Refolution, viz.

Refolved, That for the Houfe of Commons
to cenfure or punifli any Perfon for affift-

ing a Prifoner to profecute a Writ of Ha-
beas Corpus, or by Vote, or otherwife,

to deter Men from foliciting, profecuting,

and pleading upon fuch Writ of Habeas

Corpus, in behalf of fuch Prifoner, is an

Attempt of dangerous Confequence, a

Breach of the many good Statutes provi-

ded for the Liberty of the Subject, and

of pernicious Example, by denying the

necef-
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necefTary Afiiftance to the Prifoner, upon
a Commitment of the Houfe of Commons,
'which has ever been allowed upon all

Commitments by any Authority whatfo-

ever.

The Commons take this to be another Inftance

of your Lordfhips Breach of your own Rule,

your Lordfhips being no Judges of their Privi-

leges ; tho' by this Refolution you feem to make
a Judgment, without having heard, and knowing

what the Commons have to alledge for them.

This Attempt therefore in your Lordfhips is

of dangerous Confequence, tending to a Breach

of the good Underftanding between the Two
Houfes, and of moft pernicious Example. The
Commons late Proceeding, in cenfuring and pu-

nifhing the Council that have pleaded upon the

Return of - the Writs of Habeas Corpus, in behalf

of the Prifoners, if duly confidered, is a great

Inftance of the Temper of the Houfe of Com-
mons : For this Houfe did not interpofe when

the Prifoners applied to the Lord Keeper, and

the Judges, to be bailed; and had the Lawyers

fhewn fo much Modefty, as to have acquiefced

in the Opinion of the Lord Keeper and all the

Judges, That thefe Prifoners were not bailable

by the Statute of Habeas Corpus, the Commons
had never taken any Notice of it : But they

would not reft fatisfied without bringing on again

this Cafe; and the Privileges of the Commons
were, with great Licentioufnefs of Speech, de-

nied, and infulted in publick Court ; not with

any Hope or Profpect of Relief of the Prifoners,

(who in this whole Proceeding have apparently

been only the Tools of fome ill-defigning Per-

fohs, that are contriving every Way to difturb

the Freedom of the Commons Elections) but in

order to vent thefe new Doctrines againft the

Commons of England, and with a Defign to over-

throw their fundamental Right. And after fo

much Inveteracy fhewn to the Commons, they

could do no lefs than declare the Abettors, Pro-

moters, Countenancers, or Affifiers, of a Profecu-

tion Jo carried on, to be guilty of confpiring to make
a Difference between the T"wo Houfes of Parliament,

to be Difturbers of the Peace of the IGngdom, and
to have endeavoured, as far as in them lay, to

overthrow the Rights and Privileges of the Commons
Of England in Parliament dffembled.

And the Commons, in committing the Law-
yers, have only done that Right to their Body
which your Lordfhips have frequently practifed,

in Cafes of perfonal Privilege, where any fino-le

Member of your Lordfhips Houfe is concerned.

Your Lordfhips laft Refolution, viz.

That a Writ of Error is not a Writ of
Grace, but of Right, and ought not to

be denied to the Subject, when duly ap-
plied for, (tho' at the Requeft of either

Houfe of Parliament) the Denial thereof
being an Obftruftion of Juftice, contrary

to Magna Charta.

The Commons fhall not enter into any Confi-
deration, whether a Writ of Error is of Right,

or of Grace ; they conceiving it not material in

this Caff, in which no Writ of Error lies, nor
was ever any Writ of Error brought or attempted
in the like Cafe before-, and the allowing it in

iiich Cafes would not only fubject all the Privi-

leges of the Houfe of Commons, but the Liber-
ties of all the People of England, to the Will
and Pleafure of the Houfe of Lords.
And when your Lordfhips Exercife of Judi-

cature upon Writs of Error is confideredj how
unaccountable in its Foundation, how incon-
fiftent it is with Our Conftitution, which, in all

other Refpects, is . the wifeft and happieft in the
World, to fuppofe the laft Refort in Judicature
and the Legiflature to be differently placed ?

And when it is confidered how that Ufurpa-
tiOn; in hearing of Appeals from Courts of Equity±

fo eafily traced, tho' often denied and protefted

againft, yet ftill exercifed, and almoft every St{-

fion of Parliament extended, it is not td be won-
dered, that after the Succefs your Lordfhips have
had in thofe great Advances upon our Confti-
tution, you fhould now at once make an Attempt
upon the whole Frame of it, by drawing the
Choice of the Commons Reprefentatives to your
Determination •, for that is a neceflary Confe-
quence, from your Lordfhips encouraging the
late Actions', and your countenancing a Writ of
Error; which, if allowed upon fuch a Proceed-
ing, might as well be introduced upon al] Acts
and Proceedings of Courts or Magiftrates of Ju-
ftice : And tho' the prefent Inftance has been
brought on under the fpecious Pretence of pre-
fervirig Liberty, it is obvious the fame will as-

well hold to controul the bailing and difcharginw
Prifoners in all Cafes.

And the Commons cannot but fee how yblif
Lordfhips are contriving, by all Methods, to
bring the Determination of Liberty and Property
into the bottomlefs and infatiable Gulph of your
Lordfhips Judicature, which would fwallow up
both the Prerogatives of the Crown, and the
Rights and Liberties of the People ; and which
your Lordfhips muft give the Commons Leave
to fay, they have the greater Reafon to dread,
when they confider in what Manner it has been
exercifed •, the Inflames whereof thty forbear, be-

caufe they hope your Lordfhips will reform: And
they defire rather to compofe the old, than to create

any new Differences.

Upon the whole, the Commons hope, That,
upon due Confideration of what they have laid
before your Lordfhips, you will be fully fatisfied

they have acted nothing in all thefe Proceedings,
but what they are fufficiently juftify'd in from
Precedents, and the known Laws and Cuftoms of
Parliament ; and that your Lordfhips have af-

fumed and exercifed Judicature contrary to the
known Laws and Cuftoms of Parliament, and
tending to the Overthrow of the Rights and Li-
berties of the People of England.

Refolved, That a Conference be defired with
the Lords, upon the Subject Matter of the laft

Conference.

Ordered, That Mr. Aiflaby do go to the Lords,
and defire the faid Conference.

Mercurii jr die Martii, 1 704.

Mr. Aiflaby reported, That he having been at

the Lords (according to the Order Yefterday)
to defire a Conference upon the Subject Matter
of the laft Conference, the Lords return an
Anfwer,

That they do agree to a Conference according-
ly, and appoint the fame prefently in the Painted
Chamber.,

Ordered,
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Ordered,

That the Managers who managed the laft Con-

ference, do manage the Conference which is to be

prefently with the Lords.

And the Managers went to the Conference.

And being returned,

Mr. Bromley reported, That they had been at

the Conference, and delivered to the Lords what

the Houfe had directed. •

A Meffage from the Lords by Sir Richard

Holford and Mr. Pitt. Mr. Speaker, The Lords

defire" a free Conference with this Houfe to

Morrow at One of the Clock, in the Painted

Chamber, upon the Subject Matter of the laft

Conference.

Refolved,

That this Houfe will fend to the Lords an

Anfwer by Meffengers of their own.

And the Meffengers were call'd in again ; and

Mr. Speaker acquainted them therewith.

Jovis 8 die Martii, 1704. Anno 4 Anna Regina.

Refolved, .

That a Meffage be fent to the Lords, to ac-

quaint them, That when their Lordfhips fent

Yefterday in the Afternoon, after Three o'Clock,

to defire a free Conference upon the Subject Mat-

ter of the laft Conference, the Houfe was juft

rifing ; but that this Houfe will meet their Lord-

fhips at a free Conference, as their Lordfhips

have defired, at fuch Time as their Lordfhips

fhall appoint, the Time named Yefterday by their

Lordfhips being now paft.

Ordered,

That Sir Thcmas Hanmer do carry the faid

Meffage.

Ordered,

That the Managers who managed the laft Con-
ference, do manage the faid Free Conference

:

And fome others were added to them.

Sir Thomas Hanmer reported, That he having

been at the Houfe of Lords, to deliver the Mef-
fage directed by this Houfe, he found that the

Lords were juft up.

The Serjeant at Arms, attending this Houfe,

having acquainted the Houfe, That he had re-

ceived two Writs of Habeas Corpus under the

Great Seal of England, to bring before the Lord
Keeper the Bodies of James Mountague, Efq; and
Alexander Denton, Efq; (who are committed to

his Cuftody by Warrants from the Speaker of this

Houfe for a Breach of Privilege.)

The Houfe again affumed the Confideration of

that Matter : And after Debate,

Refolved, That no Commoner of England, com-
mitted by the Houfe of Commons for Breach of
Privilege, or Contempt of that Houfe, ought to

be, by any Writ of Habeas Corpus, made to ap-

pear in any other Place, or before any other Ju-
dicature, during that Seffion of Parliament wherein

fuch Perfon was fo committed.
Refolved, That the Serjeant at Arms, attending

this Houfe, do make no Return of, or yield any
Obedience to the faid Writs of Habeas Corpus

;

and for fuch his Refufal, That he have the Pro-
tection of the Houfe of Commons.

Refolved, That the Lord Keeper be acquainted

with the faid Refolutions, to the End, that the

faid Writs of Habeas Corpus may be fuperfeded,

as contrary to Law, and the Privileges of this

Houfe.

Vol. VIII.

Ordered, That the Clerk of this Houfe do ac-

quaint the Lord Keeper of the Great Seal ' of
England with, the faid Refolutions.

Veneris 9 die Martii, 1 704.

The Clerk acquainted the Houfe, That he
did, purfuant to their Commands laft Night,
wait upon the Right Honourable the Lord Keeper
of the Great Seal of England, and acquaint his

Lordfhip with the Refolutions of the Houfe
Yefterday, relating to the Writs of Habeas Cor-

pus; and left the Refolutions with his Lordfhip.

Sir Thomas Hanmer reported, That he having

been at the Lords with the Meffage order'd Yef-

terday, the Lords do return Anfwer, That they

do agree to meet this Houfe at a free Conference

this Day, at Two o'Clock, in the Painted

Chamber.
Then the Managers went to the' free Confe-

rence.

And being returned,

Mr. Bromley reported, That the Managers ap-

pointed had met the Lords at the free Conference,

which had lafted very long ; And that when the

Managers for the Commons took Notice of fome
Invafions of the Houfe of Lords in Point of Ju-
dicature, particularly as to Appeals, the Lords
broke up the Conference.

Ordered, That the Managers do draw up what
had paffed at the Conference, and lay the fame

before the Houfe with all convenient Speed.

Martis 13 die Martii, 1704.

Mr. Bromley reported, That the Managers of

the free Conference with the Lords had (ac-

cording to Order.) drawn up what had paffed at

the faid free Conference, which they had directed

him to report to the Houfe, which he read in his

Place, and afterwards delivered in at the Clerk's

Table.

Ordered,

That the faid Report be enter'd upon the Jour-

nals, and is as followeth, viz.

That the Lords who appear'd as Managers,

and fpoke at this free Conference, were, the Earl

of Sunderland, the Lord Ferrers, the Bifhop of

Salifbury, the Lord Halifax, the Lord Whartont

and the Duke of Devonfhire, Lord Steward.

That the free Conference, was begun by the

Managers for the Lords, who faid, This Confe-

rence was defired to maintain a good Correfpon-

dence between the Two Houfes, which was never

more neceffary than at this Time.
That the delivering Refolutions at their firft

Conference was Parliamentary ; and inftanced the

Refolutions 3 Car. I. which produced the Petition

of Right.

That the Lords look upon the Commons to

be a great Part of the Conftitution, which can-

not be preferved but by doing Right to both

Houfes.

That every Part of the Body Politick, as well

as the Body Natural, ought to be kept within

due Bounds ; an Excefs in any Member will

weaken the whole.

That this Conftitution is the Wonder of the

World, and Glory of this Nation •, 'tis founded

upon Liberty and Property : And the Houfe of

Commons hath been a great Fence and Bulwark

of Liberty.

Q^q That



51. Proceedings in the Hoiife of Commons, 2^3 A,150
That the Lords Refohuions are very well

founded, and juftified by the Laws of the Land,
as is their judicature in this Cafe.

That it was proper for them to receive the Peti-

tions, and make thefe Refolutions thereupon.

That the Lords are the great Court of Judi-

cature; and when the Courts below have differed

m Opinion, there has been refort to the Lords

for their Judgment, as in the Cafe of Kindred

of Half-blood, claiming Shares of Inteftates

Eftates.

That when fuch a Complaint comes before the

Lords, they ought to give their Opinion as to the

Law of the Land ; and that was the Foundation

of their prefent Refolutions.

1. That the Firft Refolution was, in Effect,

agreed to by the Commons, tho' they go off

to Foreign Matters, of which the Lords take

no Notice.

That the Law of the Land can be altered only

by the Legiflature.

2. That the Second Refolution afferts the Sub-

jects Redrefs by Action at Law, &c.

That all Conftitutions have reckon'd this their

Safety, That every Man, from the higheft to the

knveft, hath the Protection of the Law.
That, according to our Conftitution, the Sub-

ject may contefl his Right with the Crown, and

upon equal Terms, with that Refpect which is

due.

That this, Refolution only afferts the Right,

does not ftate the refpective Courts, where the

Redrefs is to be had : If the Party miftakes the

Court, he is punifhed by Cods of Suit.

The Term of privileged Caufes is new, and

the Diftinction unknown.

3. To fupport the Third Refolution, it was
urged,

That the Breach of Privilege was not well

grounded.

That it belongs to the Crown to make Decla-

rations ; the Commons did indeed make Ordi-

nances ; and when their Prince was murdered,

they came to Declarations.

That a Law, without Promulgation, cannot

have Force to make an Offence.

The Liberty of Men's Perfons is the greateft

Privilege, and not to be taken away, but in

known Cafes ; the invading of it has fhook the

beft Conftitutions.

That the taking away the Liberty of one mean
Perfon, once endanger'd the Government of

Rome.

That both Houfes may commit for Breach of

Privilege, but cannot declare any thing to be a

Privilege, without good Grounds ; nor confe-

quently make any thing a Contempt, that is not

known to be fo.

That Commitments, or Cenfures, have not

been ufual upon Actions at Law, tho' fuch Actions

have brought the Proceedings, or Privileges, of

either Houfe in Queftion.

That in the Cafe of Freedom of Speech,

which is the greateft Privilege, there was a

Judgment in King Charles the Full's Reign, in

the Heat of thofe Times, againft fome Members,
for Speeches in Parliament : This the Commons
firft: condemn'd ; and then by Conference brought

it before the Lords, who Came to a Refolution,

That it was erroneous, and defired the Lord
Hollis to bring his Writ of Error; and there-

upon it was reverfed by the Lords, in the Time of

Charles the Second ; which fhews the Care the

Lords had of the Commons Privileges.

That in Soame and Barnardijlon's Cafe, the Com-
mons did not concern themfelves, only in Support
of the Action, when in 1678, they examined the

Judgment of Reverfals as a Grievance.

That the Lords had not interpofed in any Suits

which concern'd the Proceedings of their Houfe.
That the Earl of Banbury (as he was called)

was, by the Lords, adjudged to be no Peer

:

This was exam'in'd in the King's-Bench, where, in

Abatement of an Indictment of Murder againft

him, as Charles Knolks, Efq; he pleaded his Title

of an Earl ; and in Avoidance of that, the Order
of the Lords wars replied, and was examin'd by
the Court, and difallow'd.

That the late Bifhop of St. David's was profe-

cuted in the Spiritual Court, and deprived, tho'

a Member of that Houfe ; and the Lords did not

interpofe.

That it is the Wifdom of all Governments, to

have the Law open ; and that's the Difference be-

tween a Legal and an Arbitrary Government.
That the Lords do not meddle with the Com-

mons Right of determining their own Elections ;

they have a fettled Poffellion of it, which is a

Right : But if all the Rights of Subjects con-

cerned in thofe Elections are to* be determined

there, that will bring all Queftions of Freehold*

and the Allowance of all Charters, and all Liberty

and Property, before them.

That a Freeholder of Forty Shillings per Annum
has a Right of Inheritance, to which he is. born •,

and if his Vote is denied, he is damnified, and
lofes the Credit of his Vote ; and if he fhall only

come to the Houfe of Commons, they can nei-

ther give him Damages, nor Colts of Suit.

That a Freehold cannot be determined by any
Court which cannot give an Oath. -

That the Precedents produced concern only

the Right of determining Elections in general.

And an Action by an Elector, for his Right of

voting, does not avoid the Election.

4. To maintain the Fourth Refolution, they

faid,

That it may be lawful for a Man to apply for

his Liberty, where he cannot have it.

That the Proceedings in 1675, produced as a

Precedent in this Cafe, were upon a Matter con-

tefted between the Two Houfes, and refolved

differently in the Lords Houfe : I'opham and the

Lieutenant of the Tower, were both turn'd out

;

and the Ferment was fo high, that the Parlia-

ment was prorogued, and foon after diffolved.

5. The Fifth Refolution is a Confequence of

the Fourth

:

That the Commitment of the Lawyers was not

for licentious Speech, as was infinuated at the

laft Conference, but for pleading upon the Return

of the Writs of Habeas Corpus.

That 'tis the particular Character of that

odious Court call'd the Inquifition, that no body
dares appear for, or refort to a Perfon imprifon'd

there, but he is left to the Mercy of that Court.

The Lawyers are not to be anfwerable for

every thing they argue ; they are to do their

Duty for their Clients, and the Court is to judge
of it.

6. The Commons declining the laft: Refolution

is an agreeing it, though not fo Parliamen-

tary as it would have been to have agreed it

directly.

That
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That the Lords are the only proper Judges*

Whether the Writ of Error lies before them.

To thefe Arguments the Managers for the Commons

Anfwercd,

That they agreed the Necefiity of a good

Correfpondence between the Two Houfes, efpe.-

cially at this Time of common Danger; and that

the Commons had fully fhewn their Defire to

maintain that good Correfpondence, by conde-

fcending to meet their Lordfhips at this free Con-

ference, altho' their antient and fundamental Pri-

vileges had been call'd in Queftion, and denied

by their Lordfhips, and that in an extraordinary

and very unparliamentary Manner.

That the Delivery of Refolutions is fo far from

being the only Method of Conferences, that the

more ufual Method has been to offer Reafons,

without Refolutions ; and it would be very diffi-

cult to give any Inftance (before this) of either

Houfe delivering pofitive Refolutions at a Con-
ference, without the Reafons, at the fame Time,

to fupport them, and that induce them to make
fuch Refolutions.

1. That the Commons Anfwer to the Lords

Firft Refolution is not foreign to the Subject Mat-

ter of the Conference-, becaufe the Commons
apprehended the SubjecT: Matter to be their Lord-

fhips denying the Privileges of the Commons on

the one Hand, and their extending their own Ju-
dicature beyond its proper Limits on the other :

And therefore the Commons could not but take

Notice, how far their Lordfhips had tranfgreffed

in the Exercife of an unwarrantable Judicature,

in Contradiction to that very Rule they had laid

down for the Teft of the Proceedings of the

Commons, and by which the Commons had
ftrictly govern'd themfelves.

That the Commons cannot create new Privi-

* leges; yet in Coke's 13 Reports, Fo. 63. 'tis faid,

the Privilege of Parliament, either of the Upper
Houfe, or of the Houfe of Commons, belongs

to the Determination or Decifion only of the

Court of Parliament ; for every Court hath a

Right to adjudge their own Privileges, according

to the Book of E. 4. Sir John Pafton's Cafe.

2. To their Lordfhips Arguments for their

Second Refolution your Managers anfwer'd,

That every Perfon injured, hath a Right to

feek Redrefs ; but then that Redrefs muft be
fought in the Place where the Matter is properly

cognizable.

3. To what the Lords offered upon the Third
Refolution, your Managers anfwered, That Mat-
ters of Election do not belong to the Courts be-

low, but only to the Houfe of Commons, which
hath been in long Poffeffion of them : That there

was an Act of Parliament made in the Time of
King Henry the Sixth, to give an Action for a

filfe Return of Members to ferve in Parliament,

becaufe no fuch Action lay at Common Law, it

relating to Elections.

That double Returns not being within that Sta-

tute, no Action lay in the Courts of Common
Law, for making any double Return, till the

Statute 7(^8 William III.

That befides the Inftances given in the An-
fwers the Commons gave to the Lords Refoluti-
ons, at the laft Conterence, this Diftin&ion, as

to privileged Cafes, is fully and undeniably war-
ranted by the Statute made in the Firft Year of
King William and Queen Mary, Entitled, An

A51 declaring the Rights and Liberties of the Sub-
jecl, and fettling the'lSiicceffion of the Crown ; where*
among other Endeavours of the late King James,
to fubvert and extirpate the Laws and Liberties
of the Kingdom, thefe are mentioned, by 'vio-

lating the Freedom of Eleclion of Members to ferve
in Parliament, and Profecutions in the Court of
King's-Bench, for Matters and Caufes only cogni-
zable in Parliament.

Befides, That there are privileged Cafes as
well as privileged Perfons, appears from hence :

A Prohibition, and afterwards an Attachment,
lies for fuing in the Spiritual Court for a Tem-
poral Caufe determinable in the Temporal Court.
There are divers Laws within this Realm, of
which the Common Law is but one, as appears
in Coke's 1 Lift. Fo. 11. B. where he mentions
Lex & Confuetudo Parliaments, £5? Lex Communis?
as diftinct Laws.
As there are feveral Laws, fo there are feveral

Courts and Jurifdictions, and feveral Caufes pro-
per for thofe feveral Laws and feveral Jurifdictions

:

Of thefe the High Court of Parliament is the
Firft; Lex & Confueludo Parliament is a great
Branch of the Law of England; and many Caufes
are to be determined only by that Law, as ap-
pears in the Inft. Fo. 23.

With fuch Caufes as are in their Nature Parlia-

mentary, and to be determined by the Law of
Parliament, the Common Law, and Common
Law Judges have nothing to do ; as further ap-
pears, 4 Inft. Fo. 14, 15. where the Expreffions
are very fuitable to the prefent Controverfies.

That the Perfons perfifting in the Profecution
of fuch Actions, after a Prohibition by the Com-
mons, for that fuch Caufes belong to their Jurif-
diction, the committing them for the Breach of
their Privileges in that Particular, is no more
than is done by the Common Law Courts for a
like Contempt, when Perfons will fue after a Pro-
hibition to the Spiritual Courts : And the Com-
mons ufual way to defend their Privileges againft

fuch Invafions, has been by committing the Tools
and Inftruments thereof.

It is a fundamental Maxim of the Law and
Cuftom of Parliament, which is the higheft and
nobleft Part of the Law of England, and parti-

cularly adapted to the Prefervation of the Liber-
ties of this Kingdom, That the Two Houfes are

independent of one another, and fole Judges of
their Rights and Privileges : That their LorcV-
fhips did admit, the Commons have a Privilege

to judge of the Rights of their own Elections

to one Intent, but not to another : But if the

Commons have fuch a Privilege to one Intent,

they muft be Judges of it to all Intents and Pur-
pofes whatfoever ; and being fole Judges thereof,

their Judgment cannot be legally call'd in Quefti-

on, either by Writs of Habeas Corpus, Writs of
Error, or otherwife, in any other Court ; and
confequently the Proceedings in Weftminfter-Hall,

and in the Houfe of Peers, and the Judgment
given there, are all null and void, 13 coram non

Judtce.

The Commons Commitment for commencing
thefe Actions, is no more than what they and
their Predeceffors have in all Times practifed in

Cafes of Breach of Privilege.

4. In Anfwer to what the Lords had offered

upon the Fourth Refolution, your Managers in-

fifted, That Application of Friends for the Li-

berty of any Perfon imprifoned, ought to be in

a pro-
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a proper Place, and in a proper Manner, which

m this Cafe ought to have been only to the Houfe
of Commons, and by the Petitions of the Perfons

they had committed.'

That the Proceedings in 1675 were fo well

grounded,' that they muft be Precedents to the

Commons to follow at all Times upon the like

Occafions.

5. To what the Lords offered upon the Fifth

Refolution, your Managers anfwered ;

The Licentioufnefs of Speech ufed by the

Lawyers, was only mentioned among other Par-

ticulars of the Provocations they gave the Houfe
of Commons ; but they were committed for

pleading upon the Returns of the Writs of Ha-
has Corpus, in Behalf of the Prifoners committed

by the Houfe of Commons, which the Commons
(who are the only Judges of their own Privileges)

take to be a great Breach of the Privilege of

their Houfe.

6. To the lad Refolution your Managers in-

fifted, That no Writ of Error lies in that Cafe

;

and that there may be Cafes wherein no Writ of

Error lies, was their Lordfhips Opinion in the

Cafe of the late Bifhop of St. David's, who
brought his Writ of Error upon the Court's not

granting him a Prohibition.

The Cafe of Sir Thomas Armftrong, mentioned

by their Lordfhips, was particular, in that the

Commons then apprehended he was entitled to

a Writ of Error within the Meaning of the Sta-

tute of Edward the Sixth.

Your Managers further urged the Novelty of

the Action in the Cafe of sijhby and White, of

which no Footfteps can be found in any Book of

the Law, or in any Record, although we have

faithful Reports of all memorable Cafes for four

hundred Years pari ; and the Occafion of fuch

an Action muft frequently have happened.

The Lords themfelves (when they had no
Defign upon the Privileges of the Commons)
were of Opinion, in the Cafe of Sir Samuel Bar-

nardifton, in the firft Year of the Reign of King
William, That no fuch Action lay ; and there

is no one Reafon can be offered to maintain this

Action, but held more ftrongly in the Cafe of

Sir Samuel Barnardijlon, as Damages, Cofts, &c.

And it is an abfurd Diftinclion to fay, That in

this Cafe the Right of Election cannot come in

Queftion, becaufe the determining of the Right

of the Electors doth generally determine the

Right of the Elected; and almoft all controverted

Elections depend upon the Qualifications of the

Electors.

That the Commons had fhewn fuch a Difpoft-

tion to maintain a good Correfpondence with

their Lordfhips, though their Lordfhips, in the

Cafe of Afijby and White, had, contrary to the

Judgment of the Courts below, allowed the

Action, upon which the Plaintiff had taken out

Execution, and levied the Money, that the

Commons took no Notice of it, and were willing

to let the Matter fall ; which might occafion

any Conteft in this Time of publick Danger :

But when other Actions of the like Nature were

ftill commenced and profecuted, whereby all

Elections would be brought to the Determination

of the Lords, or, at leaft, in time fo influenced,^

as that the Lords would in effect chufe the

Commons, and thereby the Independency of the

Two Houfes would be cjeftroyed, which is the

great Safety of the Conftitution ; then it con-

cerned the Commons, who are the Reprefenta-
tives of the People, to oppofe what would be fy
fatal to our Conftitution.

The bringing Writs of Habeas Corpus upon
the Commitments of the Commons, and a Writ
of Error thereupon before the Lords, would
bring all the Privileges of the Commons to be
determined by the Judges* and afterwards by
the Lords, upon fuch Writs of Error.

Nay, fuch Writs of Error upon every Habeas
Corpus, would bring the Liberty of every Com-
moner in England to the arbitrary Difpofition of
the Floufe of Lords.

And if a Writ of Error cannot be denied in
any Cafe, and the Lords alone are to judge whe-
ther the Cafe be proper for a Writ of Error,
then all the Queen's Revenue, all her Preroga-
tives, and all the Lives and Liberties of the
People of England, will be in the Hands of the
Lords ; for every Felon, Burglar, and Traitor,
will be entitled to a Writ of Error before the
Lords ; and they will have even Power of Life
and Death.

And by Writs of Error and Appeals, as al-

ready exercifed, they will have all our Properties ;

by fuch new-invented Action they will have all

our Elections ; and by fuch Writs of Habeas Cor-
pus, and Writs of Error thereupon, they wilt
have all our Privileges, Liberties, and even Lives,
at their Determination ; who determine by Vote,'
with their Doors fhut, and it is not certainly
known who it is that hurts you.

^
The Novelty of thofe Things, and the infinite

Confluences of them, is the greateft Argument
in Law, That they are not of Right.

The Commons are not contending for a fmall
Thing, but for their All

:

Efpecially fince the Lords have found out a
way to diftrefs the Government, by detaining
the Money given by the Commons, which muft

'

come laft to them, becaufe the Money-Bills muft
begin with the Commons; and if by that Means
they can extort Writs of Error where they neve*
were heard of, the Commons muft commit the
Perfons employed in all fuch Innovations, or elk
they muft iofe, by fuch Contrivances, All that
they have.

In the Cafe of Denzill Hollis, Sir John Elliotr,

&c. in 1667, the Commons declared the Judg-
ment given in 5 Car I, to be an illegal Judg-
ment, and againft the Privilege of Parliament :

And this they did of themfelves, before they ac-
quainted the Lords therewith.

Afterwards, becaufe it concerned the Lords
as well as the Commons, they imparted their Re-
foiutions to the Lords, who concurred with the

Commons; and the Writ of Error, which was
afterwards brought at the Defire and Inftance of
the Lords, and not at all by the Defire of the

Commons, they refted upon their own Refolu-

tion, That it was an illegal Judgment. Vid.

Vol. 7. P. 242.

The Lords, by way of Reply, faid further,

That this is a Caufe of Liberty and Property,

and judicial Proceedings, which the Commons
had endeavoured to ftop.

That the Conference therefore afked by the

Lords upon the fundamental Rights and Liber-
ties, was proper.

That they are the fame Terms the Commons
ufed, 3 Car. when their Liberties were attacked.

That
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That the true Method of Conference is not

by way of Queftion and Anfwer, but by Re-

fdlutions, which are not fb binding j but if the

Lords are convinced by Arguments, they may
retract them.

That the Lords, fure, may regularly take No-
tice of this printed Paper, when it contains fuch

Declaration as all Perfons are bound to take No-
tice of at the Peril of Commitment.

That the Right of the Houfe of Commons to

determine their own Elections is not in Queftion,

or intended to be changed ; but the two Prece-

dents produced to fupport them are very much
miftaken.

That the Cafe of Sir Francis Goodwin is not

fairly ftated, the Word Order being omitted in

the Commons Anfwer to the Lords Meffage, re-

lating to the Commons Proceedings in this Cafe

;

which refers to a particular Order of the Houfe
of Commons, they having before determined that

Election. That it is not taken Notice, that the

Lords went with the Commons to the King, and

were Mediators ; and that at the laft a new Writ
iffued for a new Election.

That in the ftating the Precedent, 28 Eliz.

the Commons have not taken Notice, That the

Election was in that Cafe determined by the

Judges.

That the Commons did not confine their Refo-

lution to Armflrong's Cafe ; but it is general and

abfolute, That a Writ of Error in Felony, or

Treafon, is of Right, and not of Grace.

That by the Writ of Error brought in the

late Bifhop of St. David's Cafe, upon the De-
nial of a Prohibition, and difallowed by the

Lords, it appears, when a Record comes im-

properly before them, they are fo juft as to dif-

mifs it.

That, inftead of proving the Law, the Confe-

quences are urged, which is not right arguing.

That the Queftion is, Whether the Queen is

bound to grant a Writ of Error ? If She is, it

will be hard for any Body of Men to interpofe

with the Crown, and ftop it to hinder that Fiat ;

which, by the Opinion of the Judges, She ought

to give.

She is obliged too, by Magna Chdrta : Nulli

negabimus, nulli deferemus, Jujlitiam.

That whether a Writ of Error lies or not, will

afterwards be proper for the Judgment of this

Court, as 'tis of any other Court where a Writ of

Error is returnable.

That the Commons are very fafe, and may de-

pend the Lords will be as tender of their Privi-

leges as of their own.

That whatever Privileges accrue to the Com-
mons, will accrue to the Lords alfo : If the Com-
mitments of the Commons are free from the

Cognizance of the Courts below, thofe of the

Lords will be fo too.

That 3 Car. the Commons maintained, That
the Meafure of Perfons being bailable, is not
from the Authority which committed, but from
the Caufe of Commitment.

Your Managers further obferved, This Subject
Matter was fcarce ever in Conference before be-

tween the Lords and Commons, and will feem
ftrange to Poftcrity.

That the Lords Concern for Liberty and
Property cannot be equal with that of the Com-
mons , for the Lords Liberty is better fenced,
Vol. VIII.

and confequently their Property too, than that of
the Commons.
The Lords are lefs interefted in the Event of

this Conference than the Commons, who are the

Truftees of thofe who fent them, and are bound
in Duty and Intereft to preferve their Liberty
and Property : And having but a Triennial Du-
ration, which is at this Time near expiring, it is

not to be imagined they will infringe what they

are entrufted with, and fo much concerned to

maintain ; and that fo notorioufly, that the Lords
fhould complain, who are much lefs concerned,

but more to be feared, as their Defigns, as well as

Honour, may be Hereditary.

At the firft Conference, fix Refolutions were
delivered, as Matters of undoubted Truth and
Law.
And the Proceedings of the Commons are to be

tried by thefe Rules, though they were no Par-
ties to the making them.

1. The Firft is not to be excepted againft j

only is an Infinuation, as if the Commons had
practifed the contrary, which they are not con-
fcious of.

2. To the Second, There are many Injuries

for which no Action at Law is allowed ; as if a

Judge gives a wrong Judgment, the Redrels by
Writ of Error is no Satisfaction for the Da-
mage.

So for Other Acts of a Judge, or Court of

Juftice, as denying a Writ of Habeas Corpus, or

Bail, no Action lies, but upon the late Statute.

That their Lordfhips, not making any Di-

ftinction between Matters and Caufes which were

exempt from the Cognizance of the Common
Law Courts, as being folely cognizable in Parlia-

ment, and Caufes which were exempt only in

refpect of the Perfons fued, being entituled to

Privilege of Parliament, feems to be the Occa-
fion of the Miftakes their Lordfhips have enter-

tained in relation to the Proceedings of the Com-
mons: That the Houfe of Commons is a Court
of Judicature in many refpects ; and as fuch,

hath, as well as other Courts, Caufes proper and
peculiar to its Jurifdiction.

That the Law- Books, and particularly the

Lord Coke, fpeaks of Matters of Parliament which
are not to be determined by the Common Law, but ac-

cording to the Law and Ufage of Parliament.

That all Matters moved, or done in Parliament,

mufl be Queflioned and Determined there, and not

elfcwhere, has been heretofore afferted by the

Houfe of Commons, as their antient and un-
doubted Right, and has been allowed both by the

Judges of Law, and by their Lordfhips. And
when the Judges in the King's-Bench, in the fifth

Year of King Charles the Firft, upon an Informa-

tion againft Sir John Elliot, Mr. Mollis, and others,

held, That Matters done in the Houfe of Commonst

if not done in a Parliamentary Way, might be que-

flioned elfewhere ; that Judgment was afterwards

reverfed in Parliament.

That their Lordfhips allowed all Matters re-

lating to Elections, ought to be determined folely

by the Commons : And though their Lordfhips

attempted to make a Diftinction between the

Right of Elections, and the Right of Electors,

yet their Lordfhips cannot find Room for fuch a

Diftinction, unlefs they would fay,' the Right and

Qualification of the Electors was a Matter not re-

lating to Elections.

R r That
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That by the Parliament Rolls; n Rich. II.

h appears a Petition was exhibited by Parliament,

and allowed by the King, That the Liberties

and Privileges of Parliament fhould be difaiffed by

the Parliament, and not by any other Courts, nor by

Common or Civil Law -, and therefore, when the

Judges have been afked their Opinions in Mat-
ters of Parliament, they have anfwered, That the

Privileges of Parliament ought to be determined

there, and not by any other -, as they did in the

Cafe of Thorp, Speaker of the Houfe of Com-
mons, 31 H. VI.

That thefe Matters are not exempt from the

Determination of other Courts, in refpeet of the

Perfons fued ; for then they might be determi-

ned there after the Time of Privilege was expi-

red ; whereas it is evident, That fuch Matters

and Caufes cannot be determined in any other

Courts than that of the Parliament, after the

Expiration of the Time of Privilege, any more
than before.

That thefe Matters are determinable in Par-

liament, although the Perfons profecuted are not

entituled to the Privilege of Parliament, as ap-

pears by many Inftances, particularly by that of

the Mayor of Weftbury, in the Eighth Year of

Queen Elizabeth, who, for taking Four Pounds

to get a Perfon elected a Burgefs for that Bo-
rough, was fined and imprifoned by the Houfe of

Commons, although he was not a Perfon entituled

to the Privilege of Parliament.

That it may as well be faid, That an Action is

maintainable for refufing any of the Lords a

Right of Precedency in Parliament ; yet it can-

not be imagined the Houfe of Peers would be

content the fame fhould be brought in Queftion

in any the Courts of Law, and decided by a

Jury of Commoners.
But the fame Arguments will hold for main-

taining fuch an Action, to recover Damage for

refufing Precedency to him that hath Right to

it, as for maintaining an Action to recover Da-
mages for refufing to take down upon the Poll

the Vote of an Elector : For it may with equal

Reafon be faid in both Cafes, That the Plaintiff

hath a Right, That the Defendant refufed him
that Right, That fuch Refufal is an Injury, and
confequently ought to be repaired in Damages.

3. As to the Third Refolution, the Commons
are not accountable to the Houfe of Lords, or

any other Court, for what they did in that

Matter.

Their Privileges being Rights peculiar to that

Houfe, what is their Privilege, and the Breach
of it, is only examinable, and to be judged by
themfelves.

That the Courts of Weftminjler-Hall have that

Deference for each others Judgment, that in

Commitments for Contempt, or Mifdemeanor,
which are frequent every Term, another Court,

though Superior, will not redrefs the Prifoner

by Habeas Corpus, or otherwife ; but he muft ad-

drefs to the Court which committed him, much
lefs can an inferior Court do it.

The Houfe of Commons therefore expefled

the fame Deference from thofe Courts which
they pay each other ; and alfo from the Lords
Houfe what is due to a Co-ordinate JurifdicYion

:

The Commons taking themfelves to be fuperior

to any Court in IVejlminfter-Hall, and not allow-

ing any Court in this Government to be their

Superior, no more than their Predecefiors have

done.

The Commons do not intend by their Decla-

ration to make a new Law, but barely declare

what the Law was, and prohibit any Perfon to

aft contrary.

The Term Declaration is not peculiar to the

Prince, but is a familiar Term in Weftminfter-

Hall
The Commitment was not for acting contrary

to the Vote of the Commons, but for acting

contrary to Law, after the Law was notified to

them by that Declaration, and they thereby pro-
hibited to proceed in that Courfe.

To fet this in a true Light, If a Man fues in

the Admiralty, or Ecclefiaftical Court, for a

Matter properly cognizable at Common Law,
the Party fhall not indeed be committed for com-
mencing that Suit ; but if the Defendant in fuch

Suit obtains a Prohibition, which declares what
the Law is, and gives the Plaintiff Notice that

his Suit is contrary to Law, and therefore prohi-

bits him to proceed any further therein ; if he
does proceed, an Attachment will iffue to arreft

him for Breach of the Prohibition, as it is faid^

though in Truth, it is for acting contrary to

Law, after he had been admonifhed what the

fame was.

Now there is no Difference between the Decla-
ration complained of, and the Prohibition men-
tioned, but in the Name only ; both declare what
the Law is 5 both admonifh the Perfon offending,

and both command him not to proceed ; fo that

there is as much Reafon to complain of a Prohi-

bition at Law, as of the Declaration mentioned
in the Refolution.

4. To the Fourth Refolution, if it refpects

the Prifoners committed by the Commons, they

apprehend the Application ought to be to their

Houfe.

5. For the Fifth Refolution, the Commons
have the fame Exceptions to it as they had to the

third Refolution : For if Council, Attornies, of

Solicitors, are prohibited, and act contrary to the

Order of any Court, they are guilty of a Con-
tempt of that Court 5 and for fuch Contempt
they may be taken into Cuftody.

To their Lordfhips laft Refolution, it is very

true, That in the laft Reign the Houfe of Com-
mons did fo refolve in the Caufe of Sir Thomas

Armftrong as hath been cited, which Cafe was,

That Sir Thomas Armftrong was indicted for

High-Treafon, and afterwards fled beyond Sea,

where he was at the Time of the Exigent a-

warded againft him ; and afterwards, within a

Year after the Exigent awarded, he was brought

Prifoner into England, and would have a Writ of

Error, but it was denied him ; upon which the

Houfe of Commons made the Refolution mentioned.

At the Common Law, if a Perfon had been

guilty of a capital, or any other Crime, and had
been in England at the Time of the Indictment

found againft him, but was beyond Sea at the

Time of the Exigent awarded, and thereupon an
Outlawry was had, the Perfon outlawed might
any Time afterwards have reverfed that Out-"

lawry for that Error in Fact i The Practice

whereupon was, That Perfons guilty of Trea-

fon, would fly beyond Sea, and there flay 'till

the WitnefTes againft them were dead, and then

return into England, reverfe their Outlawry, and
become fafe. To remedy which Mifchief,' was

the Statute of Edward VI. made, which takes

away that Error in Treafon, unlefs the Perfon

Outlawed
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Outlawed render'd himfelf to the Chief Juftice

within a Year after the Outlawry •, within which

Exception was the Cafe of Sir Thomas Armftrong,

as the Commons apprehended^ which was the

Reafon of the Refolution : And in other Cafes

the Practice fince that Refolution has been other-

wife •, for in the Cafe of Salifbury, who was at-

tainted of Felony for counterfeiting the Stamps,

a Writ of Error was denied him, though he peti-

tioned for the fame. But if this Refolution is

aimed at a Writ of Error for denying a Habeas

Corpus, or denying to bail, or difcharge Perfons

committed by the Houfe of Commons, this Refolu-

tion is very wide from the Purpofe ; for, whether

a Writ of Error be a Writ of Right, or a Writ of

Grace, in all Cafes where a Writ of Error does

lie, yet their Lordfhips Refolution cannot be car-

ried fo far as to make a Writ of Error lie in a Cafe

•where there is no Judgment pronounced, as there

never is in the Cafe of an Habeas Corpus, or in

any thing relating thereunto 5 for if an Habeas

'Corpus is denied, or if granted, and the Perfons

thereupon denied to be bail'd or difcharg'd, this

is no fuch Judgment, but that the fame, or any

other Court, may grant an Habeas Corpus, and

difcharge or bail the Perfon committed.

Your Managers added, The Commons hoped

it would be no Difficulty to convince the Lords,

that thefe Refolutions were both unreafonable

and unparliamentary, and they have not been

much juftified ; and certainly it cannot be parlia-

mentary, or reafonable, for the Lords to condemn

the Commons in the Cafe of their own Privileges,

when the Lords are no Judges of them : And
therefore, though the Commons have now enter'd

into this Debate with their Lordfhips, it was

never meant to fubjedt their ^Proceedings to the

Lords Examination, but only to fatisfy the Lords*

and all Mankind, that the Commons have not

done any extravagant Thing •, that a Noble Lord
faid, They did not intend to interrupt the Commons

in the Determination of their Elections. The Com-
mons are beholden to them for that 5 for other-

wife, when they thought fit, they might as well

meddle with that, as feveral other Things they

have of late taken upon them.

The Commons hope their Lordfhips will con-

fider what the Conftitution is, and think it not

reafonable, that any Part fhould exceed its due

Bounds : But there have been great Invafions

made upon it by their Lordfhips, and fome In-

ftances of that kind have been deliver'd at the

laft Conference; and it would be eafy to fhew,

That the Judicature which of late has been af-

fumed by the Lords, is not confident with the

Conftitution.

A Writ of Error in this Cafe, the Commons
take to be fuch : And the Commons would be

blameable for admitting of it, fince no fuch Writ
does lie ; and the Commons have done well in

advifing Her Majefty not to grant it, fince it is

againft Law : The Commons find no fuch Writ
ever brought.

'Tis faid, their Lordfhips will do Right to the

Commons upon it ; but the Commons can never

think it reafonable to truft the Liberties of the

People of England to their Lordfhips Pleafure,

for they that have Power to do Right, have

Power to do Wrong ; and Power is fo often

abufed, that the Commons can never fuffer the

Lords to afTume this new Power to themfelves.

Were we certain Power could never be abufed,

an Arbitrary, and what is called a Tyrannical
Power, would be the beft in the World, for that
not being tied to any Rule, would apply the
Remedies proper in all Cafes ; but fince this is

not to be expected, the Commons were in the
Right to (top this Writ of Error: They find one
Thing has brought on another •, and therefore,

for the future, fhall oppofe any further Progrefs
of this Nature.

// was further urged by the Lords, in Reply,

That if fuch a Writ of Error wants a Precedent,

'tis a new Sort of Impriibnment has occafion'd

this.

That the Confequences urged by Gentlemen
cannot avail.

That if the Law be fo, nothing but the Legif-
lature can alter it.

That 'tis faid, the Lords cannot judge of the

Privilege of the Houfe of Commons. They do not
fay they can ; there may be no Occafion : BuC
from Precedents it appears they have done it by
Writ of Error, and at the Defire of the Commons.

That not only the Lords, but all Mankind
will judge of what is not their Privileges, if they

claim that, which neither Senfe, nor Reafon, nor
Law will juftify.

That if the Commons fay* To bring an Action
at Law againft Perfons not privileged is a Breach
of Privilege, all Mankind will fay it is not.

That this comes upon a Petition of five Men
to the Lords, fetting forth, They have been im-
prifon'd by the Commons for bringing their Ac-
tions againft the Conftables of Aylejbury, and for

fuing out Writs of Habeas Corpus, and are at leaft

delay'd in a Writ of Error.

The Queftion lies in a narrow Compafs

;

Whether they have a Right to bring their

Actions at Law? If fo, it is Injuftice to imprifon

them for doing it

;

A Hardfhip to deny them Writs of Habeas

Corpus, and a greater to imprifon their Council

and Agents, for endeavouring to procure them
their Liberty.

That their Right is fettled by a Judgment of
Law, which will ever remain, 'till alter'd by the

Legiflature.

That a Declaration of one Houfe, or both

Houfes, cannot alter the Law.
That the Lords intend not to difturb the

Commons in their Right of Judging, only as to

their own Members.
That the material Difference is between judging

of the Right of the Electors, and the Right of

the Elected.

And there may be Cafes, as here, where the

Election is not in Queftion, and yet the Electors

receive great Damage in being deny'd their Vote.

That the Right of Freehold is a Man's Birth-

right, and cannot be taken from him, but by

Law.
That if any Perfon be injured by any Officer

whatfoever, he may, by Law, feek for Repara-

tion : Otherwife, there is a Right without a Re-

medy, which is no Right at all.

In Anfwer to this, your Managers faid •,

This Action is of the Firft Impreffion ; and

'tis a good Argument no fuch Action lies, be-

caufe none was ever brought before ; and efpeci-

ally, becaufe Occafions cannot be prefumed to

have been wanting in every new Election o
r

-

Member.
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Members to ferve in Parliament; nay, many more

juftifiab'le than in the late Cafe of Afhby and White,

where the Plaintiff was a Perfon likely to become

chargeable to the Parifh, and therefore removed

by the Order of Two Juftices : And this, by the

Way, brings in Mind the printed Cafe of Afhby

and IVhite, from the Report of the Lords Com-
mittees, where 'tis given in Anfwer,' No fuch

Action before was brought, 'that few had fuch a

true Englifli Spirit as that Plaintiff, though, it is

faid, he then was a Cobler, and formerly had been

an Hofller ; and his Bread, it feems, was firft

warm'd with this true Engli/h Spirit, which was

rather a Spirit of Faction'.

And it is worthy Obfervatron,- That in this

Cafe, the Cofts and Charges fuftain'd by Afhby,

or fomebody for him, could not. be lefs than 100/.

more than the Cofts and Damages he recovered

;

fo that 'twas infelix vitloria, and no Benefit, but

a Lofs to him. A Noble Lord was pleafed to

fay further, That tho' he would not pretend to

judge of the Commons Privileges, yet he might

of what was not their Privilege. That Argu-
ment appears very ftrange, fince the Commons
fay, The Matter in Queftion is their Privilege ;

and if the Lords faying 'tis nor, is fufficient to

diveft them of it, the fame Method may diveft

the Commons of all the reft. The Commons
are not going about to create new Privileges, but

continue the Poffeffion of thofe which their Pre-

deceffors ever enjoyed and exercifed-; and which

they think neither this, or any other future Houfe
of Commons, can ever depart from.

The Lords afterwards receded from the Gene-
rality of their fecond and laft Refolutions.

They faid, The fecond, fo far as that every

one who apprehends himfel'f injured, has a Right

to feek Redrefs, was general ; but what followed

of an Action at Law, was confined to the prefent

Cafe.

So the fixth, tho' it was genera], was to be

underftood in this particular Cafe.

As to what was faid, That none but a fuperior

Court can take Cognizance of what another does,

it was anfwered,

That when the Earl of Shaftfbury was com-
mitted by the Houfe of Lords for a Contempt,

he was brought by a Habeas Corpus to the Court

of King's- Bench : This was complained of to the

Houfe of Lords ; but they paffed it over, being

of Opinion, a Man might feek for Liberty where

he would.

The Lords Judicature is too facred a Thing to

be touched.

Your Managers thereupon returned, They wifhed

their Lordfhips had faid that at the beginning, it

would have faved much Time, and fhortened the

Debates ; for the Commons think their Privileges

as facred as the Lords can their Judicature. Your
Managers proceeded to fay,

That as nothing offered at this Conference,

or the laft, was meant to fubmit or leffen the Pri-

vilege of the Commons ; much lefs had any thing

in the Precedents in the Time of Queen Elizabeth,

and fames I. produced at the laft Conference, any

Tendency that way.

And in Anfwer to fome Objections made to

thofe Precedents, your Managers faid, The
Commons did not take upon them to fet forth

the whole Proceedings, which are very long; but
tho' they had not their Books there to make out
the Quotations, can depend upon what they have
ftated to be true.

In the Precedent of Sir Francis Goodwin's Cafe,

cited by the Commons, there are no Omiffions
that, duly confidered, can make that Cafe lefs

to the Advantage of the Commons on this Occa-
fion : for if the Word Order be omitted, and ta-

king the Anfwer to have been, That they did

conceive it did not fland with the Honour and Or-
der of the Houfe to give Account of any their Pro-
ceedings or Doings, that will little alter the Cafe,

fince it is plain, from the Entry on the Journal,
the Commons, in returning this Anfwer, had
Regard chiefly to the Precedent then quoted,

27 Eliz. when the Commons refufed to give the

Lords any Reafons (tho' the Lords defired them)
for the rejecting at the firft reading a Bill the

Lords had fent down to the Commons : The
Reafons for the Commons Proceedings in this

Cafe were prepared by themfelves, which they

did communicate to the Lords ; but the Lords
were not to add or diminifh : And tho' fome
Lords were prefent at the Commons delivering

their Reafons, there is a material Diftinction upon
the Commons Journals of thofe Lords being pre-
fent as Lords of the Council, and not as Lords of the

Parliament,

And the Noble Lord who took Notice of the

Commons Omifiion in the ftating of this Cafe,
and pretended to ftate it fully and truly himfelf,

omitted, That the new Writ was ordered to
iffue at the Requeft of Sir Francis Goodwin, by
his Letter ; which, for the Satisfaction of the

Houfe, was read and entered on the Journal*
before any Queftion- for the new Election was
made.

In that of the 28th Eliz. the Commons did
not at the laft Conference omit to take Notice
of the Judges Determination ; but it is juftly ftated

as a Matter the Commons in the Examination of
that Cafe were informed of, but did not refpe'cJ $

the Commons then aflerting themfelves to have
the fole Determination of that Cafe.

Your Managers further urged,
Tho' the Commons do not fubmit their Privi-

leges, it may be proper to afcertain what they
claim, with the Reafons why they are at this

time the more concerned to oppofe all Attempts
upon them.

They do agree, the Right of Voting may be
grounded upon Freehold, Charter, or Prefcrip-

tion; and they do not pretend to draw them
from the Courts of Common Law, when as fuch
they come there originally, immediately and di-

rectly in Queftion.

But it is as plain, when the Right of Voting
in an Election is the Thing originally, immedi-
ately and directly, in Queftion, that is folely cog-
nizable in the Houfe of Commons, whofe Deter-
mination is the ftanding Rule for all Places; and
if the Elections only were examinable by the
Commons, and every Elector's Vote was exami-
nable elfewhere, the Confequence of fuch diffe-

rent Determinations is fully ftated, as delivered
at the laft Conference ; which common and known
Difference of coming originally, or collaterally

and incidentally in Queftion, will anfwer the

Cafe of the Earl of Banbury, where the Order
of the Houfe of Lords came only incidentally in

Queftion upon an Indictment for Murder; nor

is



*7°3"4- *n the Great Cafe of Aftiby and White.

is here any Injury in this Cafe that requires an

Action, much lefs Damages ; the Elector's Vote,

upon every Election, depends upon its own true

Foundation, as the Elector then (lands intitled

by Freehold, Charter, or Prefcription, whether

he was entitled, or
v was allowed or refufed, at

any former Election, or not.

Nor is Damage always necefiary to a Reme-

dy ; that which is fpecifick, and gives the Right,

is the moft noble and compleat Remedy; Da-

mages being only fecondary, fubftituted by way

of Recompence where the other cannot be had,

as appears by many Inftances in the Law.

The Commons had great Reafon to afTert their

ancient Right, and withftand thefe late and new
Attempts upon the Conftitution, which in every

Step have been unprecedented; viz-, the Affiont

the Habeas Corpus, and the Writ of Error.

The Action was never known, tho' the like

Occafions have been as frequent as Elections*

unlefs thefe Aykjbury Men have more refined

Notions of their Rights and Privileges than others

ever had.

As to the Habeas Corpus, the Argument is fo

much ftronger, as Liberty is dearer than Pro-

perty.

As to the Writ of Error, tho' the Lords Re-

folution is general, they now aflert it to be of

Right only in this Cafe;

As the Commons at the laft Conference waved
the Point of a Writ of Error being of Right or

of Grace, fo they do now, not by way of Ad-
miffion, but as 'tis not material in this Cafe.

But thus much may be obferved, That this is

not the Common Cafe, where the Qiieftion arifes

and falls under the Determination or the Judges
of the Law, which is of Petitions of Right, and

Writs of Error in the Courts of Weftminfter, (as

that of Sir Thomas Armftrong was) where the

Queen is Party ; there it is in the room of a Suit

againft the Crown, and if denied, the Party has

no Remedy.
This Petition to the Queen, for a Writ of Er^

ror in Parliament, is properly a Parliamentary

Cafe, and is the fame when the Queen is Party,

or not ; and feems fome Remnant of our ancient

Conftitution, where all Petitions were to the

King in Parliament, or to the King, and his

Great Council, which was diftinct from the Houfe
of Peers, and were examined by Tryers, whether

fit for the Parliament to proceed upon, or not j

and to fay, That upon fuch Examination they

could not be rejected, is to fay, That Examina-
tion was infignificant.

And if in this Cafe no Writ of Error lies, it

cannot then be faid, That the denying of it is an

Obftruction of Juftice, or contrary to Magna
Charta.

That a Writ of Error lies not in any Proceed-

ing on any Habeas Corpus, has been the uniform
Opinion of former Times, as appears in the Cafe

of the City of London, y Jac. reported by the

Lord Chief Juftice Coke, in his Eighth Report,
where one under an Arreft, for the Penalty in a

By-Law, brought his Habeas Corpus; and the

Judges took it for a Ground, That no Iflue or

Demurrer could be joined upon the Return, nor
could any Writ of Error lie upon their Award

;

and upon that, as a Principle, grounded their

Refolution, Fo. 128.

And that this never came directly in Queftion,
is, becaufe a Writ of Error in fuch Cafe was ne-

Voi. VIII.

ver afked, much lefs had, upon a bare Commit-
ment of any Court whatfoever : And it is hard

to imagine, that there is any lawful Refort or

Appeal for Liberty, left untried at this Day, when
fo many, in all Times, have had Occafion to ap-

ply for it; efpecially confidering the frequent

Commitments of both Houfes of Parliament.

That the Commons are not furprized to find

the Lords make fuch a Shew of fubmitting their

Privileges to the Courts of Wejiminjler, when it

is in order to draw all the Rights and Privileges

of both Houfes to their own final Determinati-

on ; and much lefs when they confider how infig-

nificant all Courts of Juftice are rendered, while

their Lordfhips exercife the laft Refort in Judi-

cature.

The feVeral Attempts in "the Way of Judica-

ture, which have been made upon the Conftituti-

on, are fo many Reafons for the Commons at laft

to make a Stand.

The very Form of the Writs of Error in Par-

liament is altered in a moft material Part.

It is ftill returnable into Parliament generally j

and the Judgment is entered, per Cur* Parliamenti.

But where the ancient Form, which appears in

Raftall''s Entries, Fo. 302. was, Ut de Concilia &
Advifamento Dominorum Spiritualium C5* Tempo-

ralium ac Communitatum in Parliamento nojlro e»-

ifientium ulterius pro Errors corrigendo fieri facia-

mus quod dejure, &c.
Of latej as appears by a Writ of Error, printed

in the Lord Chief Juftice Saunders's Second Re-
port, Fo. 228. (and agreeable to that are all the

Modern ones) that Word {Communitatum) is

omitted.

This is only touched for an Inftance, Thai:

even the higheft Records, which ought to derive

to us our Laws and Conftitution pure and entire,

have been corrupted.

And to proceed to Inftance fome Modern
Innovations upon our Conftitution, in

Point of Judicature

:

In December, 18 Jac. I. it appears by the

Lords Journal, That an Appeal to the Lords
from a Court of Equity, was by them acknow-
ledged to be as new and unprecedented as any of

the Attempts which occafion the prefent Con-
ference.^——*-*

Here the Lords interrupted your Managers, af-

firming, That they were reftrained from entering

into Debate of their Judicature of Appeals from
Equity* as foreign from the Subject Matter ot

the laft Conference. But it was anfwered, and
infilled by your Managers, That this was Part

of the Matter offered at the laft Conference.

And your Managers declared,

That they had more to offer, and were ready

to proceed upon the Subject Matter of the laft

Conference in fuch Manner as they thought their

Duty to the Commons of England required, if

their Lordfhips thought fit to hear them : Where-
upon the Lords did rife, and broke off the Con-
ference.

Rcfohed, That the Proceedings of this Houfe,

in relation to the Aylejlury Men, committed by
this Houfe for a Breach of Privilege, and the

other Proceedings of this Houfe in that Matter,

are in Maintenance of the antient and undoubted

Rights and Privileges of the Commons of Eng-

land.

S f Ordered,
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Ordered., That all the Proceedings, in relation

to the Aylefbury Men, committed by this Houfe,

and the Report of the Lords Journal* and Re-
ports of the Conferences, and of the free Confe-

rence, be printed.

Ordered, That Mr. Speaker do appoint the

printing of the faid Proceedings and Reports.

I'he Proceedings at the Court of Queen's-Bench

on the Habeas Corpus.

A Complaint was made to the Honourable
Houfe of Commons, That fince their laft

Rel'olutions in the Caufe of Afhby and White, fe-

veral Actions have been brought by J. Paty, J.
Ovist, J. Peyton, H. Baffe, and D. Home, and

profecuted by R. Mead, againft the Conftables of

Aylefbury, in Breach of the Privileges of that

Honourable Houfe ; whereupon they were pleafed

to order the Matter of the laid Complaint to be

heard at the Bar of their Houfe, and ordered the

Perfons concerned to attend there, and appointed

a Day accordingly.

The Parties appeared, (all but Mead) when
the WitnefTes were examined, and they feverally

called to the Bar of the Houfe, and then with-

drew. And, upon full hearing, the Houfe were

pleafed to order their Speaker to iffue out War-
rants for committing them (being taken into Cu-
ftody) to Her Majefty's Goal of Newgate.

In Michaelmas Vacation, 1704. they prayed a

Habeas Corpus upon the Statute of 3 1 of Cba. II.

upon the Return of which, all the Judges met
and advifed, whether they were bailable by that

Statute, who were unanimoufly of Opinion that

they were not, and accordingly they were re-

manded. And in Hillary Term following, they

moved the Court of Sheen's-Bench for a Habeas

Corpus by the Common Law, which was granted,

upon the Returns whereof the Judges of the

Queen's-Bench defired the Affiftance of the reft

of the Judges, Whether they might be dif-

charged ? who were all of Opinion, except the

Lord Chief Juftice Holt, That they ought to be

remanded : But it was argued in the Queen's- Bench,

by Council, and afterwards the Judges delivered

their Opinion Seriatim.

Mr. Page, Mr. Mountague, Mr. Lechmere, and

Mr. Denton were Council for the Prifoners, and

after the reading of the Return of the Commit-
ment, Mr. Page faid, That the Writ of Habeas

Corpus, is a Writ grounded on Common Law,
and therefore this Court can bail all Perfons, that

by the Laws of England are bailable; That he

did not fay, but that the Houfe of Commons
hath Privileges that belong to them, and may
commit for Breach of fuch Privileges; that he

did now only inquire, if there be any Law for

the Commitment of the Prifoners, and therefore

the firft Queftion he made, was, If there was a
Breach of Privilege returned? Adding, That
there being no Notice in the Return, that the

Houfe of Commons has any Privilege, he needed

not argue whether they have a Power, or not, to

reftrain Men from fuing in the Queen's Court.

The Lord Chief Juftice Holt told Mr. Page, That
the Queftion was, If they were not to take Notice,

of their Power, tho' not returned to that Court

:

Mr. Page anfwered, That tho' the Court would
take Notice of any Power of the Houfe, yet that

not appearing in the Return, they could not

judge of it, the Commitment being by the Speak-

er, and not by the Houfe. The Lord Chief

Juftice replying, That the Commitment was in

purfuance of the Order of the Houfe ; Mr. Page
fubjoined, That then it fhould be fhewn to be by
the Houfe* the Speaker being in the Chair,

which was not mentioned in the Commitment.
But this was over-ruled by the Lord Chief Ju-
ftice, who faid, that by the Houfe, was to be

underftood the whole Houfe fitting, with the

Speaker in the Chair.

Mr. Mountagne continued the fame Objection

to the Commitment, adding, that it did not ap-

pear, that the Prifoners were any ways related to

the Houfe of Commons, either as Members or

Officers: That as to the Lord Shaftfbury's Cafe,

he was a Member; that he agreed every Court
muft, and have Power to keep Order among
themfelves, but that to take a Man out of the

Houfe, who was not of the Houfe, nor guilty

of any Breach of Privilege, for ought appeared,

by a Return, he knew no Law for its that the

Cafe affigned, was becaufe the Prifoners had been
guilty of bringing and profecuting an Action
which he did not take to be a Crime by any
known Law; that in the Cafe of the Conftable

of Aylefbury, there was a Judgment at Law ju-

dicially given, which could not be got over, un-
til fome Act of Parliament interpofed ; and the

Law being fo, that a Man might bring his Acti-

on, he did not know what Crime a Man could

be guilty of that ufed this Law ; that the Words
of this Commitment went further, That bring-

ing this Action is contrary to the Declaration*

in high Contempt of the Jurifdiclion, and in

Breach of the known Privileges ; that they know
not what this Word Declaration means, neither

did they underftand what that Breach of the Ju-
rifdiction was ; that as to the Words, againft the

known Privileges of the Houfe, he was at a Lofs
what Action is againft the Privilege of the Houfe,
becaufe they can have no Privilege againft Law,
and he was fure it was not againft Law to bring

any Action. Then he took Notice, That the

Commitment was during Pleafure; adding, That
he had known Perfons committed per Mandatum
Domini Regis bailed, and therefore by ftronger

Reafon ought they to be bailed, if committed by
the Houfe of Commons.

Mr. Lechmere inforced what had been alledged

by the other Two, adding, That one Part of
the Commitment, which fet forth the Reafons

of it, was for bringing an Action at Law, con-

trary to the Declaration of the Houfe of Com-
mons, in Oppofition to which Declaration, he
muft oppofe the Declaration of the Lords; that

this Commitment being alfo faid to be for a Con-
tempt of the High Jurifdiction of the Commons,
the Lords, in the Cafe of Afhby and White, had
declared againft it: Then he urged, That no'

other Court, fave that of the Lords, and the

Courts at Weftminfler, and other inferior Courts

of England, can execute any Jurifdiction, touch-

ing any Actions at Law, and that Privileges

which are againft the known Laws of England,

are in themfelves void. Another Objection, or

Exception, was, That the Continuance of the

Imprifonment of the Prifoners was a new Com-
mitment; That the Habeas Corpus is the Way
the Queen takes to make Difquifition about the

Liberty of her Subjects ; That tho' both Houfes

of Parliament are proper Judges of their own
Privileges, yet this Court has formerly judged of

their
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their Privileges, to which Purpofe he inftanced

in the Lord Shaftfiurfs Cafe* wherein Notice

is taken of a Cafe, where an Original was filed

ao-ainft a Member fitting in the Houfe; and

that in the Cafe of the Lord Banbury, tho' the

Lords Temporal and Spiritual had declared he

was no Peer, yet, in this Court, when he was

brought to be tried for Murder, and denied the

jurifdi&ion here, infilling upon his Peerage, this

Court refufed to try him, and allowed his Plea

;

That the Laws of Parliament are the Cuftoms

of Parliament; That there is no Precedent in

Parliament to oppofe or commit a Man for pro-

fecuting for his Freehold or Franchife ; but on

the contrary, he believed, in the Rolls of Prece-

dents there might be found a Cafe, where Bail

had been allowed by this Court, upon a Commit-

ment of the Houfe of Commons.
Mr. Denton excepted to the Return of the

Commitment, alledging firft, That the Warrant

did not fufficiently dcfcribe the Crime; Second-

ly, That it did not appear, that the Party com-

mitted had Notice of the Vote or Declaration of

the Houfe of Commons, for every Man is not

bound to take Notice of a Vote, becaufe it is but

a Temporary Thing ; Thirdly, That it not ap-

pearing by this Return* that the Prifoner was a

Commoner* he might, notwithftanding any thing

that appeared to the contrary, be a Lord, and

then it muft be agreed, the Commons had no

JurifdicYion : That if it had been a general Com-
mitment, without fhewing the Offence particu-

larly* and faid* for a Breach of Privilege only*

perhaps it had been a good Commitment; But

here the Caufe was fet forth, and it appeared by

the Judgment of the Lords, in the Cafe of Afh-

by and White, that was no Caufe at all of Com-
mitment; that bailing the Prifoners in this Court,

did not meddle with the Privileges of the Houfe

of Commons, becaufe, if bailed, yet they are

anfwerable to the Houfe, and are Prifoners in

Cu/lodia Legis j that indeed Juftices of the Peace

can commit for a Riot without Bail, but this

Power arifes from an exprefs Aft of Parliament

for that Purpofe ; That the Queen herfelf can-

not commit fo as to bind the Power of the Law,
but this Court can in fuch Cafes, and always

have, upon good Caufe fhown, bailed, notwith-

ftanding fuch Commitments : Concluding, upon

the whole, for the Releafe of the Prifoners.

The Council having done Pleading, the Judges
^ proceeded to give their refpective Opinions.

Mr. Juftice Gould and Juilice Powys faid, They
would chiefly infill upon Lex & Confuetudo Par-

liamenti, but they would firft maintain the Form
of the Warrant.

Obj. It was objected, That it is not fet forth

in the Return, how the Houfe of Commons have

a Power to commit.

Anf. We mull take Notice of their Power
without fhewing it.

Obj. That this is a Commitment by the Speak-

er only, for that the Warrant does not run. Or-
dered by the Knights., Citizens, and Burgejfes in

Parliament affembled, according to the Precedent

in my Lord Shaftfbury's Cafe, 1 Mod. 144.

Anf. That it is good, being according to their

Form, and that it mufl be prefumed, the Speak-

er's Warrant was by Order of the Houfe.
Obj. There is no Seal to the Warrant, and that

every Warrant ought to be under Hand and Seal,

or elfe the Commitment is unlawful.

Anf. Courts don't ufc to commit by Warrant
under Seal, but a Juftice of Peace muft ; but they
at the Quarter Seflions don't commit under Seal';

befides, the Cuftom of Parliament juftifies this

Warrant.

Obj. This is not like my Lord Shaftfbury's
Cafe, for he was a Member of the Lords Houle;
alio this Commitment is for a Matter done out
of the Houfe.

Anf Then they muft never commit for Breaches
of Privileges, for moft are committed by others,
than their own Members, and for Matters out
of the Floufe.

Obj. The Duration of the Imprifonment du-
ring Pleafure, is illegal and uncertain.

Anf This is made ufe of for their Advantao-e^
for they, are difcharged upon the Parliament's
rifing ; but alfo this Form is according to their

Cuftoms. And for Contempts to this Court we
commit, without exprefTing for what Time, which,
is by Confequence during Pleafure.

Obj. This Commitment is for bringing their

AcYion at Law, and for -taking the due Courfe
of Law.
Anf What is Privilege, but difpenfing with

the Law ? The generality of Breaches of Privi-

lege, are for taking the due Courfe of Law. As
to the Cafe of Afhby and White, that is objected,

who knows whether this is the fame Cafe? it does
not appear to us to be the fame, for there may
be different Votes, and different Circumftances
in this Cafe ; if you go to the fcanning the Words
of a Commitment, Who knows not that moft
Commitments that would hold for fuch, do ex-
prefs the Caufe but fhortly, and but juft give a
Hint? And the Law does prefume, that the
higher Courts "do underftand what they do, and
therefore are not tied up to fuch Stricfnefs as in-

ferior Courts.

Obj. If this Court of ^ueen's-Bench can dis-

charge a Man committed per Mandatum Domini
Regis; they may upon a Commitment by any
Member or Body of People whatfoever, if not
legally committed.

Anf That Commitment is not good* becaufe

the King does not act in Perfon, but hath com-
mitted all his Power Judicial, fome in one Court,
fome in another, fo that no body is to be com-
mitted to Goal upon the King's fpecial Com-
mand. But what is done in Court, is of greater

Authority, and the Law does adjudge it to be
done by the King.

Obj. Shall the Houfe of Commons take a de-

, fpotick Pov/er to regulate* how Actions fhall be
brought, and what Actions ftiall not be brought?

Anf Can we fuppofe that High Court would
flop the Progrefs of the Common Law of Eng-
land? 'Tis highly difhonourable to have fuch
Thoughts, and no body dares think fo, or will

prefume to fay fo ; and People would laugh at

one that fhould fay, The Houfe of Commons
will take away the Liberties of the People.

There is no better Way to determine the Ju-
rifdiction of either Houfe of Parliament, than
by Ufage and Cuftom, as the Bounds of Parifhes

are. That there is no Precedent or Cafe, nor fo

much as an Opinion yet cited, that the Courts of
Weflminfler-Hall have a Power to judge of the

Authority of the Houfe of Commons, or that

the Orders and Commitment of the Houfe of

Commons can be difcharged in Wcflminfler-Ilall,

nor ever before attempted to be difcharged heir,

upon
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tipon fuch a Commitment by the Houfe of Com-
mons •, which is a good Argument, according to

my Lord Coke's Rule, that we want Power to

do it.

'Twolild be impoflible for tis to judge of the

Privileges of the Houfe of Commons, for there

are no printed Books of their Privileges, nor is

there any Means by which we can attain to the

Knowledge of them ; but their Cuftoms and

Privileges are kept as Arcana's in the Rolls and
Records of their own Houfe, and their Privi-

leges depend altogether upon Precedents in Par-

liament j they do judge it is a Contempt and
Breach of their Privileges ; And who fhall fay

nay ? They are proper Judges of the Matter,

and upon the Return It appearing they were

committed by the Houfe of Commons, Our ju-

rifdiction ceafes; and cited Prynne's Aniniadver-

Jions, fol. 4. and the King againft Sir John Elliot,

and others^ in Cr. Ch. 181. (Ante Vol 7. p. 252,

253.) That upon a Writ of Error in that Cafe,

in the Houfe of Lords, it was refolved, That
this Court hath no Jurifdiction of a Mifdemeanof
committed in Parliament.

Mr. Juftice Powel. That this is a Cafe of the

higheft Confequence, for it concerns the Privi-

leges of the Houfe of Commons, the Liberty of

the Subject, and the Jurifdiction of this Court;

'tis the firft Cafe of this Nature, for the Lord
Shaft/bury was a Member of the Houfe, and there

may be a greater Jurifdiction in fome Cafes over

their own Members, than over Strangers r How-
ever, they had not any Authority upon the Re-
turn, for they are committed by another Law
than we proceed by; and to be committed by
one Law, and to judge of the Commitment here

by another Law, would be a ftrange Thing: For
the Houfe don't commit by the Authority of the

Common Law, but by another Law, Legem fcf

Confuetudinem Parliamenti; for there are in Eng-
land feveral other Laws, befides the Common
Law, viz. the Ecclefiaftical Law, the Admiralty
Law, (tfc. and there is the Law and Cuftoms of
Parliament, where they have particular Laws and
Cuftoms for their Directions.

To ftate Judicature will help to clear this Cafe.

The Houfe of Lords have a Power to judge by
the Common Law, but not Originally, but a

Dernier Refort upon Writs of Error and Ap-
peals ; and for that Reafon it is provided by the

Conftitution, for the Judges to give their Afiift-

ance, which they are bound to do. But they

have another Law, 'viz. Lex & Confuetado Parli-

amenti, which the Judges are not to affift in, or

give any Opinion ; and I dare fay, the Houfe of
Lords would take it ill, -ftiould they meddle or
advife therein, for they have their Privileges in

their own Rolls and Book3.
That the Commons have affo a Judicature, not

by the Common Law, but do judge of Breaches

of Privileges, and Contempts to their Houfe,
fecundum Legem & Confuetudinem Parliamenti, 4
Infi. 23. and by this Law thefe Perfons are

committed, and now are brought to be difcharged

by the Common Law. The Refolution of the

Commons upon the Breach of Privileges is a

Judgment, and the Commitment an Execution

of it, which cannot be controlled ; for this would
be to draw it ad aliud Examen, and then the

Commons would not be fupreme Judges of their

own Privileges.

That the Refolution in the Houfe of Lords,

in the Cafe of Ajhby and White, does not bind

the Houfe of Commons, nor determine their Pri-

vileges; for they judged of the Privilege's of the

Commons as an Incident to the Action, and one
Court may judge of a Matter within the Jurif-

diction of another Court, when without it they

cannot determine the Cafe before them ; as this

Court may of Admiralty, or Ecclefiaftical Jurif-

diction, if the Queftion arifes in an Action de-

pending in this Court. But fuch a Determina-

tion will not bind another Court, which has an
original Cognizance of that Matter, as in Eject-

ment now depending in the Common Pleas, the

general IiTue pleaded, and a fpecial Verdict ; the

Queftion there is, If a Quaker's Marriage be

good ? Now if it mould be held in that Court
a void Marriage, and the Judgment fhould be af-

firmed in this Court, and upon a Writ of -Error

in the Houfe of Lords, it fhould be reverfed,

this would not bind the Ecclefiaftical Court, but
they might proceed there for Incontinency ; and
if they mould proceed there to Excommunicati-
on, finding it a void Marriage, arid the Party

taken by the Excommunicato Capiendo fhould bring

this Habeas Corpus upon the Return of it, we
Could not difcharge him. But this is a Matter
originally arifing in Parliament.

That this Court may keep other inferior

Courts within their Jufifdictions, but not the

Houfe of Commons; for no Prohibition was ever

granted to that Court, though they exceeded

Jurifdiction : So if the Houfe of Lords do ex-

ceed, or take Cognizance of Matters in the firft:

Inftance, no Prohibition would lie; for no infe-

rior Court Can prohibit a fuperior : And no Pro-
hibition was moved here, nor could we have
granted it; for the Houfe of Commons is fupe-

rior to all ordinary Courts of Law. When the

Houfe of Lords took Cognizance, and proceed-

ed upon the Petition of my Lord Whartohx com-
plaining of art Order of the Court of Exche-
quer, for filing the Record of a Survey of the

Honour of Richmond, and Lordfhip of Middle-

ton; which the Houfe of Commons, upon the
Petition of Mr. Bathurjl, complaining of this

Proceeding, Jan. 28, 1703. Refolved to be with-

out Precedent, and unwarrantable, and tending
to the fubjecting all the Rights and Properties of
the Commons of England, to an illegal and ar-

bitrary Power. They alfo Refolved then, That
it is the undoubted Right of all the Subjects of
England, to make ufe of the Record ; as they

ought by Law to have done, before the faid Pro-
ceeding of the Houfe of Lords, Vide poftea.

In 4 lnfi. 50. It doth not belong to the Judges
to judge of any Law, Privileges, or Cuftoms of
Parliament; for the Laws, Cuftoms, Liberties,

and Privileges of the Parliament, are better to

be learned out of the Rolls of Parliament, and
other Records, and by Precedent and continual

Experience, than can be exprefs'd by any one
Man's Pen.

In 4 Injl. Every Court of Juftice hath Laws
and Cuftoms for its Direction ; fome by the

Common Law, fome by the Civil and Canon
Law, fome by particular Laws and Cuftoms ^

fo the High Court of Parliament fuis propriis

Legibus & Confuetudinibus fub/ijlunt. That Judges
ought not to give any Opinion of a Matter of

Parliament* becaufe it is not to be decided by
the
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the Common Laws, but ficundiim Legem fc? Con-

flictudinem Parliament ; and Coke fays, Ifta Lex

ab omnibus eft querenda, a multis ignorat'a, a paucis

cognita. Now who fhall adjudge this no Breach

of Privilege, when the Houfe of Commons,

who are the proper Judges of their own Privi-

leges, have adjudged it to be a Breach of their

Privilege ?

That it is to no Purpofe to talk of the Form

of the Commitment, if they have not Jurifdic-

tion ; but there is no fuch Thing as Seals of the

Houfe of Commons, and this Commitment du-

ring Pleafure, does not tend to Villenage, or

Slavery, as was objected by Mr. Mountague, un-

lefs there could be a perpetual Parliament, which

there cannot be now, fo that might have been

fpared; and he was glad Villenage and Slavery

were fo much forgot, that Council did not know
what it was, or at leaft, did not know how to

apply it.

Obj. But it was objected, That they do no

more in bringing their Action, than what is ad-

judged by the Houfe of Lords they may law-

fully do.

Anf That a good Correfpondence is to be

wifh'd for between the Two Houfes, by all true

Lovers of their Country ; but when they do not

agree, there is no Way to fettle their Jurifdic-

tions, but firft by Conference, and then byfree Con-

ferences ; and the Lords might have defired a

free Conference, when the Commons took this

Matter under Examination, as the Commons did

with the Lords in the Cafe of Skinners, Coke

Rep. 13. But it may be faid, What if one Houfe
perfifts, and the other does fo too ? As to that,

all free Conferences are open, and the People of

England may be prefent, and will be Judges, and

they will not chufe fuch Perfons again as do com-
mit, or do infill upon pretended Privileges : So
if the Lords do exceed their Jurifdiction, the

Commons may defire a free Conference ; and if

they do perfift, the People will be Judges, and

will chufe fuch a Parliament as will deal with

them.

That the Lord Shaftfbury'% Cafe is an Autho-
rity in Point of Want of Jurifdiction in that

Court ; and tho' he was a Member of the Houfe,

it does not alter the Cafe here, for there are

many Inftances that the Houfe of Commons com-
mit others than their own Members : There
have been many Inftances in both Houfes, that

they may commit Perfons out of the Houfe. 4
Jnftit. 23. 24. Moore $y. Ferrar's Cafe in Dyer and

Plo-wden, is a remarkable Inftance, that no other

Punifhment could be inflicted for a Breach of

Privilege; for he did not know that Indictment

would lie for Breach of Privilege ; and it would
be a ftrange Thing that the Houfe fhould have

Power to examine into and judge of a Breach of

Privilege, and yet have no Power to punifh ; for

what fignifies the Power to judge, without the

Power to punilh ?

Ix/rd Chief Jujlice Holt. That this Cafe does

depend upon the Vote that is recited in the

Speaker's Warrant of Commitment, which was
to this Effect

:

That it did appear to that Honourable Houfe,
that John Paty, of Aylefbury, has been guilty of

commencing and profecuting an Action at Com-
mon Law, againft IV. White, and others, late

Conftables of Aylefbury, for not allowing his Vote
in an Election of Members to ferve in Parlia-

Vol. VIII.
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ment, contrary to the Declaration, in high Con-
tempt of the Jurifdiction, and in Breach of the
known Privileges of this Houfe.

That he own'd himfelf to lie under two Dif-
advantages ; one, That all the reft of the Judges
do agree with his three Brethren, from whom
he had the Misfortune to diffent. The other,

That he oppos'd the Votes of the Houfe of Com-
mons, and did begin to think he might juftify

himfelf in refigning his Opinion to the reft ; but
that he valued more the Dictates of his own Con-
fcience, than any Thing he could fuffer in this

World, and by that and his Judgment (tho' it

were but weak) he would be guided.

That this was not fuch an Imprifonment as the

Freemen of England ought to be bound by. And
that it did highly concern the People of England,

not to be bound by a Declaration of the Houfe of
Commons in a Matter that before was lawful.

That neither Houfe of Parliament has a Power
feparately to difpofe of the Liberty or Property of
the People, for that can't be done but by the

Queen, Lords, and Commons ; and this is the

Security of our EngUJh Conftitution, which can-

not be altered but by Act of Parliament.

That there is a Crime charged by the Vote for

commencing an Action •, but fure that cannot be
a Breach of Privilege, for an Original may be
filed againft a Member of Parliament, during the

Time of Privilege, fo that you don't moleft him,
and it is no Breach of Privilege; as it was re-

folved in Sir George Binion's Cafe, 14 Ch. II. for

otherwife, by Lapfe of Time in feveral Actions,

he may be barr'd by the Statute of Limitations

;

fo that if it be not a Breach of Privilege to com-
mence an Action againft a Member of Parliament,

then how can it be fo to commence an Action
againft the Conftable of Aylefbury ?

But then the Vote goes further, and fays, For
commencing and profecuting an Action : But
profecuting may not be a Breach of Privilege nei-

ther; for entering and continuing is profecuting,

which may be done without a Breach of Privi-

lege.

That it does not appear, that the Conftable

of Aylefbury has any Privilege above another Per-

fon, for no Man is prefumed to be privileged,

unlefs it be fhewn ; and he has no Privilege as

Conftable.

That the Vote goes yet further, and fays, For
not allowing his Vote in an Election of Members
to ferve in this prefent Parliament : But this can

be no Crime.

That he admitted they were Judges of their

own Privileges ; but the Law muft alfo be ob-

ferved. By 2 Ric. III. Fol. 9. it appears, it was
no Crime by the Common Law, to bring an Ac-
tion, tho' never fo malicious, falfe, or ground-
lefs, where it is adjudged, that there is no Pu-
nifhment for it, becaufe it was in a Method of
Juftice ; but when Bufinefs began to increafe,

Cofts were given againft the Plaintiff, by 23 Hen.

VIII. for bringing an Action caufelefsly. A Peer

cannot have an Action of Scandalum Magnatum,
where there is no Caufe for the Action wherein

he is charged with Scandal ; fo much the Law
regarded the Right of bringing Actions.

That when Subjects have fuch a Right to bring

Actions, it cannot be ftopt by Privilege of Par-

liament ; for no Privilege of Parliament can in-

tend fo far as to deftrov a Man's Right.

T t That
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That it has been adjudged a good Action by

the Law of the Land, and that Damages may be

recover'd for the Injury, in not allowing his Vote 5

and this Action is the fame as J/hby and White,

which lies before us, and if we confult the Records,

we fhall find it to be the fame.

That the latter Part of this Vote is, That the

profecuting this Action is contrary to the Decla-

ration, in high Contempt of the Jurifdiction,

and in Breach of the known Privileges of this

Houfe.

That the Privileges of the Houfe of Commons
are limited, for there is no Privilege in Cafe of

Treafon, or Felony, or Breach of the Peace ; for

a Juilice of the Peace may commit a Member for

Breach of the Peace, and if he fhould be indict-

ed for it, his Plea of Privilege would not be

allowed.

That nothing can make a Privilege, that was

not fo before, (for the Breach of which a Man
fhall lofe his Liberty) but an Act of Parliament.

That each Houfe is Judge-of their own Privi-

leges, becaufe they are more converfant with the

Privileges of their own Houfe; fo the Judges

decline it. But if they come incidently before the

Courts of Law, they muft determine it there.

That fuppofe the Floufe of Commons had not

meddled in this Matter, but the Defendants in

this Action had pleaded to the Jurifdiction of

this Court, that this was a Matter examinable

only in the Parliament, and the Plaintiff had de-

murr'd, we muft then have determined it, and be

Judges then of their Privileges.

Coke's 1 Inft: Lex & Confuetudo Parliament

i

ah omnibus querenda, a multis ignorata, a paucis

cognita ; and the Reafon 'tis known by fo few is,

becaufe they do not feek for it. We are bound
to take Notice of the Cuftoms of Parliament, for

they are Part of the Law of the Land ; and there

are the fame Methods of knowing it, as the Law
in Wefiminfter-Hall.

In Clarendon's Hiftory, Part 1. Fol. 510. He
was Lord Chancellor of England, a Man of great

Probity and Learning ; his Obfervations touching

Privileges of Parliament are thefe.

" It is not to be believed, how many fober,
ct well-minded Men, who were real Lovers of
** the Peace of the Kingdom, and had a full

" Submiflion and Reverence to the known Laws,
" were impofed upon, and had their Under-
" ftandings confounded, and fo their Wills per-
" verted by the meer Mention of Privilege of
«' Parliament ; which, inftead of the plain and
*' intelligible Notion of it, was, by the Dexte-
" rity of thofe Beutifeus, and their Agents,
*' and the Sottifhnefs of the People, rendered
" fuch a Myftery as could be only explain'd by
" themfelves, and intended as far as they found
" neceffary for their Occafions, and was to be
" acknowledged a good Reafon for any Thing
" that no other Reafon could be given for. We
" are, fay they, and have been always confefs'd,

" the only Judges of our own Privileges, and
" whatfoever we declare to be our Privileges are

" fuch j otherwife, whofoever determines that

" it is not fo, makes himfelf Judge of that

" whereof the Cognizance belongs only to us.

" And this fophiftical Riddle perplexed many,
" who, notvvithftanding the defperate Confe-
" quence they faw muft-refult from fuch Lo-
" gic, taking the firft Propofition for true, which
" being rightly underftood, is fo, have not been

" able to wind themfelves out of the Labyrinth
" of the Conclufion : I fay, the Propofition
" rightly underftood, they are the only Judges
" of their own Privileges ; that is, upon the
" Breach of thofe Privileges which the Law
" hath declared to be their own, and what Pu-
" nifhment is to be inflicted upon fuch Breach

;

" but there can_.be no Privilege of which the
" Law doth not take Notice, and which is not
" pleadable by and at Law.
The fame Part, pag. 312. #' But that their;

" being Judges of their Privileges fhould qua-
" lify them to make new Privileges, or that
" their

v
Judgment fhould create them fuch, as it

" was a Doctrine never before heard of, fo it

" could not but produce all thofe monftrous
" Effects" we have feen : When they have affem-
" bled to fwallow all the Rights and Preroga-
" tives of the Crown, the Liberties and Lands
" of the Church, the Power and Jurifdiction of
" the Peers ; in a Word, the Religion, Laws,
" and Liberties of England, in the bottomlefs
" and infatiable Gulph of their own Privileges."

That he had yet a greater Authority than this,

the Opinion of King Charles I. in his Anfwer
to the nineteen Propofitions from both Houfes
of Parliament, in Lord Clarendons Hiftory, firft

Part, 498. which Anfwer is in the King's own
Words in RuJhwortFs Collections, 3 Vol. Pare

the ift. 725, 730, 731.

_

'* That tho' the bringing this Action be con-
" trary to the Declaration, it does not follow,

" therefore, that it muft be a Breach of Privi-

" lege ; for this Vote has not obtained the Au-:
" thority of a Law, and they have no more
" Power to declare the Law, than they have to
" make a Law.
That if bringing an Action is a Breach of Pri-

vilege, why was not Ajhby laid hold on ? He
profecuted to Judgment and Execution ; but

thefe Perfons are committed for commencing an

Action.

How can the bringing an Action in one Court
be a Contempt to another ?

If a Man that has a Privilege in one Court is

fued in another, he fhall have his Privilege : But

it is no Contempt in the Plaintiff that he fues in

another Court, and there is no Punifhment for

it ; much lefs can it be a Contempt to the Houfe
of Commons, where no Action can be brought.

That he admitted, the Houfe of Commons
may commit any Perfon, and for any Crime,

becaufe they may impeach any Perfon for any

Crime whatfoever ; but that Courfe is feldom

taken, unlefs where the Crime requires a ftrict

Profecution, and very much concerns the Pub-
lick.

That the Lord Shaftjlurfs Cafe is not like

this ; for he was a Member of the Houfe, and it

was for a Contempt in the Houfe.

The Houfe may at any time commit a Man
for a Contempt in the Face of the Houfe

;

whereas the Prifoners are committed not for a

Breach of Privilege or Contempt, but becaufe

they have brought their Actions which are legal,

and fo adjudged by the Lords in the Writ of

Error.

That he did not queftion but that the War-
rant was a good Warrant.

That Lex & Confuetudo Parliament is as much
the Law of the Land, as any other Law. 'Tis

the Law gives the Queen her Prerogative : 'Tis

the
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the Law gives Jurifdi&ion to the Houfe of eluding the Judicature of Parliament, and to the

Lords ; and 'tis the Law limits the Jurifdiction Diminution of your Royal Prerogative, that we

of the Houfe of Commons.

That if the Ecclefiaftical Court exceed their

Jurifdiftion, a Prohibition will lie \ and even the

King's Acts, if contrary to Law, are void.

Pie infifted, That the Lord Banbury's Cafe

was a great Authority for him

cannot anfwer it to your Majefty, to the King-

dom, and to our felves, without letting them be-

fore you in a due Light.

One Matthew Ajhby, a Burgefs of the Bo-
rough of Aylefbury, brought an Action upon the

Cafe at Common Law, againft the Conftables of

He petitioned the Houfe of Lords to fit, and the Town of Ayle/bury (being the proper Officers

ilfo to have the Kind's Leave. The Lords de- to return Members to ferve in Parliament for

that Place) for having by Contrivance fraudulently

and malicioufly hindered him to give his Vote at

an Election.

In this Action a Verdict was found for him ;

but Judgment was given againft him in your

Majefty's Court of Queen's- Bench, which was

reverfed upon a Writ of Error brought in Parlia-

ment; where he obtained Judgment to recover his

Damages for the Injury, and afterwards had Exe-

cution upon that Judgment. -

The five Perfons above-named, being Burgeffes

of the fame Borough, and having (as they con-

ceived) had the like Wrong done them by the

mined he was not a Lord ; yet when he was

brought upon an Indictment by the Name of

Charles Knowles, Efqj he here pleaded, and in-

fifted, That he was a Peer »,
which Plea was al-

lowed, and he was not tried.

Tho' the Lord Chief Juftice was fo clear in

liis Judgment, yet the other three Judges being

of a contrary Opinion, the Majority prevailed

;

and the Prifoners were remanded to Newgate.

Mr. Lechmere moved, That the Judgment

might be entered upon Record.

Lord Chief Juftice" Holt afked the Clerk of the

Crown, How they entered the Judgment in thefe
Conftab]es th and f

D
f the Law [Q be

Cafes? Who anfwered, That they never make
open t0 an Engli/men, did feverally corn-

up any Roll, but only enter a Remittitur generally ^ /an5 profecute Anions againft thofe Officers,
upon the Back of the Writ. Lord Chief Juftice

Holt told him, That of right he ought to make

up a Roll, (and as he was informed he had the

Fees allowed for making up the Roll) and then

bid the Council come to his Chambers, and bring

Precedents ; and afterwards the Judgment was

entered in this Manner.

in order to recover their Damages.

And for fo doing, they were fent for to the Bar

of the Houfe of Commons, and committed Pri-

foners to Newgate, the fifth Day of December laft,

during the Pleafure of the Houfe of Commons,
as having acted contrary to the Declaration, in

Contempt of the Jurisdiction, and in Breach of

The Judgment : Quia Ccgnitio Caufa Captionis the Privileges of that Houfe

fc? Detentionis predicT nonpertinet ad Curiam Doming . Thefe Proceedings are wholly new and unpre-

Regina, Ideo Remittitur. cedented. It is the Birth-right of every Englifh-

man, who apprehends himfelf to be injured, to

Upon the Commitment of thefe five Aylejbury feek for Redrefs in your Majefty's Courts of Ju-

Men, and their being remanded to Newgate again, ftice : And if there be any Power can^controul

the Houfe of Lords drew up the following Repre-

fentation and Addrefs, viz.

The Humble Reprefentaiion and Addrefs of the Right

Honourable the Lords Spiritual and Temporal', in

Parliament affembled, prefented to her Majefty the

fourteenth Day of March, 1 704. and her Maje-

. fly's moft gracious Anfwer thereunto : With their

Lord/hips Thanks for the fame. Together with the

Papers annexed to the faid Addrefs, and laid before

her Majefty.
*

this Right, and can prefcribe when he Ihall, and

when he Ihall not be . allowed the Benefit of the

Laws, he ceafes to be a Freeman, and his Liberty

and Property are precarious;

The Crown lays Claim to no fuch Power ; and

we are fure the Law has trufted no fuch Autho-

rity with any Subjects whatfoever.

If a Man miftakes his Cafe, in believing him-

felf to have a good Caufe of Suit when he has

not, if he miftakevs his Court, by applying to an

incompetent Jurifdiction, he will fail of Relief,

and be liable to Cofts, but to no other Punifh-

ment : He is not guilty of a Crime, nor is it a

Contempt of the Court that has the proper Jurif-

diction.

But thefe Men were guilty of no Miftake ;

the Point of Law was fettled by the Judgment
of that Court, which is allowed to be the laft

Refort •, and this will continue to be the Law,
'till it be altered by the Legifiative Authority.

They faw their Neighbour quietly and unmo-
lefted reap the Fruit of the Judgment he had

obtained ; and yet, for purfuing the fame Re-

medy, they are condemned to an indefinite Im-
Daniel Home, have been fo very extraordinary, prifonment, during the Pleafure of the Houfe of

that the Confequences of fuch Proceedings may Commons.
prove fo fatal to the Properties and Liberties of This Method does introduce an Uncertainty

the People of England, and fo directly tend to and Confufion, never before known in England.

the Interruption of the Courfe of Juftice, to the The moft arbitrary Governments cannot flinv

• Die Mercurii, 14 Manii. It is ordered by the Lords Spiritual and Temporal, in Parliament afiembled, That the Repre-

femation and Addrefs thii Day prefented to her Majefly, with her Majefty's moft Gracious Anfwer thereunto, and the Thanks
of this Houfe for the fame, together with the Papers annexed to the faid Reprefentation and Addrefs, and laid before her Ma-
jefty, fliall be forthwith printed and publifhcd. Matih. John/on, Cler' Parliamentor'

mor?

Die Martis 1 3 Martii, 1704.

E your Majefty's moft Dutiful and Loyal

Subjects, the Lords Spiritual and Tem-
in Parliament affembled, are under an

w
poral,

unavoidable Neceffity of making our humble

Application to your Majefty, upon an Occafion,

which, as it is very grievous to us, fo we fear it

may be uneafy to your Majefty : But the Proceed-

ings of the Houfe of Commons, in relation to five

Burgeffes of the Town of Aylejbury, John Paty,

John Oviat, John Paton, Henry Baffe, and
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more direct Inftances of Partiality and Oppref-

fiom

The Point of Law is judicially fettled ; and

yet the Houfe of Commons take upon them to

punifh Men by Imprifonment, for endeavouring

to have the Benefit of what is fo eftablifhed for

Law.
We humbly obferve to your Majefty, That

It was not poffible for the Electors to fufpect,

that fuch a Pretence would ever be fet up by
their Reprefentatives, when in the Courfe of fo

many Ages the Houfe of Commons had never
taken upon them to try or determine the Right
of any particular Elector, unlefs incidently, and
only in order to decide a Queftion, of the Title
of fome Member of their own Houfe to fit

the firft Thing they alledged in the Warrant of amongft them.

Commitment, as the Offence of thefe five Per- The Right of Election is a legal Intereft inci-

fons, is, That thofe Actions were brought con- dent to the Freehold, or founded upon Cuftom^

trary to a Declaration of the Houfe of Con> or the Letters Patents of your Majefty's Royal
mons. Anceftors, or upon particular Acts of Parlia-

It was never yet heard, (when there was a ment, and muft be tried and determined like

Houfe of Lords in being, and a King or a Queen other legal Interefts : And this Confideration

upon the Throne) that the Houfe of Commons does manifeftly fhew the Abfurdity of pretend-

alone claimed a Power, by any Declaration of ing, That fuch Rights can be decided by the

theirs, to alter the Law, or to reftrain the People

of England from taking the Benefit of it ; nor

have their Declarations any fuch Authority, as to

oblige Men to fubmit to them at the peril of their

Liberty.

Houfe of Commons, where there is neither

Power of adminiftring an Oath, in order to dif-

cover the Truth, nor a Power of giving Dama-
ges, which is the only Reparation the Elector
is capable of receiving in fuch a Cafe. There-

If they have fuch a Power in any Cafe, they fore, if the Electors, when they are deprived of
may apply it to all Cafes as they pleafe ; for when
the Law is no longer the Meafure, Will and

Pleafure will be the only Rule.

The Certainty of our Laws is that which makes

the chief Felicity of Englijhmen : But if the

Houfe of Commons can alter the Laws by their

Declarations, or (which is the fame thing) can

their Rights, have no Place to refort to, but the
Houfe of Commons, the Right of Election
would be a Right without a Remedy, which in-

deed is no Right at all.

And it is put into the Power of the Officers,

who have the Return of Members to ferve in

Parliament, to reject the Votes of as many Elec-

deprive Men of their Liberty, if they go about tors as they pleafe, without being liable to make
any Reparation in Damages to the Parties ; which
is a Notion not very likely to preferve the Free-
dom and Impartiality of Elections.

The third thing alledged againft thefe Men in
the Warrant of Commitment is, That by bring-
ing thefe Actions they have broken the Privilege

of the Houfe of Commons.
A Breach of the Privileges of Parliament is

certainly a great Offence ; and, of all others,

the Houfe of Lords ought to be the laft who

to take the Benefit of them, we fhall have no

longer Reafon to boaft of that Part of our Con-
ftitution.

The next thing alledged in the Warrant is,

That the commencing and profecuting thefe

Actions was a Contempt of the Jurifdiction of

the Houfe of Commons.
Such a Jurifdiction was never claimed by the

Houfe of Commons, till upon this Occafion ;

and if this Novelty of a Jurifdiction be founded

on their new Authority of declaring, they will ihould go about to lefien or excufe it, as having
ftand and fall together. a like Intereft with the Commons in the Preferva-

The Houfe of Commons have for a long time tion of the Privileges of Parliament,

exercifed a Jurifdiction over their own Mem- But however it might feem the Intereft of the

bers, by allowing or difallowing their Elections, Lords to be filent, while the Houfe of Commons
as they faw Caufe : But they have never before are fetting a-foot new Pretences of Privilege, be-

entertained a Notion, That they had a Jurif- caufe they may fhare in the Advantage ; yet we
diction over their Electors, to determine (finally think it our Duty and our Intereft to do all we
and exclufively of all other Courts) the parti- can to preferve the Conftitution entire, and not to

cular Rights of thofe to whom they owe their fit quiet when we fee Innovations attempted,
Being. which tend to the Diminution of the Rights of

Your Majefty's Royal Writ commands, That the Crown, or to the Prejudice of the Subject

:

the feveral Electors make choice of Perfons to Becaufe the beft and fureft way to preferve the

reprefent them in Parliament, in order to do and rightful Privileges of Parliament, is to abide by
confent to fuch things as fhould be ordained thofe that are certain and known -, and it is not in

there, relating to the State and Defence of the the Power of either, or both Houfes, to create

Kingdom and the Church, for which the Parlia- new Privileges to themfelves.

ment is called : And they obey the Command, It never was thought a Breach of the Privi-

in proceeding to chufe Members for the Parlia- leges of Parliament, to profecute an Action againft

ment then fummoned j but neither the Writ any Man, who was not entitled to Privilege of
which requires them to chufe, nor the Inden- Parliament ; and therefore, fince the late Confta-

ture by which the Return is made, import any bles of Aylejbury had no Title to Privilege of Par-
thing whereby it may be inferred, That the liament, at the Time when thofe Actions were
Electors put into the Power of their Reprefenta- commenced or profecuted, we cannot imagine
tives their feveral Rights of Election, to be finally upon what Foundation the purfuing thefe Actions
difpofed of at their Pleafure. can be voted a Breach of Privilege by the Houfe

It was an Intereft vefted in them by Law before of Commons,
the Election, and which the Law will preferve to It feemit very neceffary it Ihould be known
them, to be exercifed again in the like Manner, upon what Rule this Pretence is grounded, That
when your Majefty fhall be pleafed to call another the People of England may be at a Certainty,

Parliament. and, fee fome Limits fet to the Claims of Privi-

lege.

,
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leo-e. To ferve the turn, it has been faid, There

are privileged Cafes, as well as privileged Per-

fons; but no Inftance has been produced, where-

by this Diftinction can be applied to juftify thefe

Commitments.
Actions at Common Law have been brought

upon falfe Returns and double Returns of Mem-
bers to ferve in Parliament, as in the Cafes of

Sir Samuel Barnardijlon and Mr. Onflow, which

proceeded to Judgment, and a Writ of Error

was brought in one of them, and the Plaintiffs

could not prevail in either of thofe Suits ; and

yet it was never pretended, That the commen-
cing or profecuting thofe Actions was a Breach

of Privilege of Parliament, nor were the Perfons

concerned in them imprifoned or cenfured, tho'

there was a much greater Colour for fuch a Pre-

tence in thofe Cafes, becaufe the Queftion there

directly concerned the Right of Sitting in Par-

liament •, and confequently thofe would have

been indeed privileged Cafes, if any fuch Diftinc-

tion had been once thought of in thofe Days :

Whereas in the Actions brought by thefe five

Men, neither the Plaintiffs nor Defendants were

Members of Parliament, nor did the Actions

relate in any manner to the Right of Sitting

there.

The Opinion of the Houfe of Commons' at

that time was very different from what it is

now.
When the Judgment of the King's-Bench

(where Sir Matthew Hale fat then Chief Juftice)

which paffed in favour of Sir Samuel Barnardi-

jlon, That the Action was maintainable, was re-

yerfed in the Exchequer-Chamber, the Houfe
of Commons was fo far from thinking it for their

Advantage, to have their Members deprived of

the Benefit of the Common Law, that in the

Year 1679 a Committee was appointed to en-

quire touching the reverfing that Judgment,
and by whofe Procurement and Solicitation, and
by what Ways and Means, the fame was rever-

fed, and the Names of the particular Judges
that were concerned : And when afterwards that

Judgment in the Exchequer-Chamber was af-

firmed in Parliament, the Houfe of Commons
never thought themfelves fecure againft the Cor-
ruptions of the Officers, who were to take the

Poll, and make Return at Elections, till they

had got an Act in the feventh and eighth Years
of the late King, which gave a Remedy in IVeft-

tninJler-Ha'l for falfe and double Returns; fo

little contented were they in their own Cafes

with the Jurifdiction of the Houfe of Commons,
and the Remedy to be had there, which now
they fo fiercely contend their Electors fhould
entirely acquiefce in : And we cannot but think
it manifeft Partiality in thofe Gentlemen, to go
about by fuch. violent Means, to deprive their

Electors of recovering of Damages, when they
are wronged in being deprived of giving Votes,
fince they thought it neceffary for themfelves to
have that Advantage when they are injured in

their own Elections.

The Sufferings of thefe unfortunate Men have
not ended here, and the Rights of the free-born
Subjects of England have received a further and
no lefs dangerous Wound in their Perfons.

Thefe five Men having endured a long and
chargeable Imprifonment, and defpairing of their

Liberty any o;her way, were advifixl to fue out
Vol. VIII.

Writs ofHabeas Corpus returnable in yourMajefiy's
Court of Queen's-Bench, hoping to obtain their

Difcharge by the Help of that Court, where the

Judgment ought to be given according to the

Laws of the Land, without regard to any Votes,
or Declarations, or Commands to the contrary :

But this Endeavour proved unfuccefsful, and
they were remanded to Newgate by three of the

Judges of that Court, contrary to the Opinion
of the Lord Chief Juftice Holt.

We fhall not prefume to offer any Opinion to

your Majefty, upon Occafion of this Judgment,
at prefent, becaufe it is not regularly brought
before the Houfe ; and we only mention it, be-

caufe the Eloufe of Commons took fuch Offence

at the bringing thefe Writs of Habeas Corpus,

that, on the twenty-fourth of February laft, they

voted, That whoever had abetted, promoted,

countenanced, or affifted the Profecution of thofe

Writs, were Difturbers of the Peace of the

Kingdom, and had endeavoured, as far as in

them lay, to overthrow the Rights and Privileges

of the Commons in Parliament.

This is a heavy Charge ; and if it be fo cri-

minal a thing for a Prifoner to pray a Habeas

Corpus, it does not only affect thofe who are at

prefent concerned, but ought to touch every Com-
moner of England, in the moft fenfible manner.

Liberty of Perfon is of all Rights the moft
valuable; and of which, above all other things,

the Law of England is moft tender, and has

guarded with the greateft Care, having provided

Writs of feveral kinds, for the Relief of Men
reftrained of their Liberty upon any Pretence,

or by any Power whatfoever; that fo in every

Cafe they may have fome Place to refort to,

where an Account may be taken of the Reafon

and Manner of the Imprifonment, and the Sub-

ject may find a proper Relief according to his

Cafe.

No Crime whatfoever does put an Englijhwan

into fo miferable a Condition, that he may not

endeavour, in the Methods of Law, to obtain

his Liberty; that he may not, by his Friends

and Agents, fue out a Habeas Corpus, and have

the Affiftance of Solicitors and Council, to plead

his Caufe before the Court where he is to be

brought.

The Court is bound by the Law to affign him
Council, if there be Occafion, and to give Judg-

• ment upon his Cafe, as it ftands upon the Re-

turn of the Habeas Corpus, and to remand, dif-

charge, or bail the Prifoner, as the Caufe of his

Commitment appears there fufficient or infuffi-

cient in Law ; and if what is alledged as the

Caufe of Imprifonment appears to be no Crime
in Law, it is not the Authority of thofe who
made the Commitment that can excufe that Court

for remanding the Prifoner.

This is the Law of England: But according

to thefe Refolutions of the Houfe of Commons,
if a Man has the Unhappinefs (tho' through Ig-

norance or Miftake) to do an Acl: which fhall be

voted a Breach of Privilege, he becomes in a

worfe Condition than any Felon or Traytor;

his Confinement makes it impoffible for him in

Perfon to folicit and procure a Habeas Corpus,

and if any have Charity enough to afTift him, or

to plead for him, in order to fhew to the Court

the Infufficiency of the Commitment in Matter

of Law, they become liable to lofe their own
U u Liberty,
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Liberty, and are involved in the fame Guilt of

Breach of Privilege: So that let the Imprifon-

ment be upon the moft trifling Occafion imagi-

nable, if it be by Order of the Houfe of Com-
mons, every Commoner muft fubmit to it with-

out Redrefs ; no Friends can help them, no
other Authority can deliver them, .till your Majefty

fhall put an End to that Seffion.

The Lords have as juft a Concern, as the

Houfe of Commons can have, to maintain the

Authority, and keep up the Awe of Parliamen-

tary Commitments : And they will always do
it, as far as Juftice and the Ufage of Parliaments

will allow.

There have been Cafes, particularly that of

the Earl of Shaftjbury, where Perfons committed
by the Houfe of Lords, even Members of that

Houfe, have fued out Writs of Habeas Corpus j

and upon the Returns of thofe Writs, have been

brought before the Court of King's-Bench, and
their Council have been heard on their behalf:

And yet no Cenfure ever pafTed upon them for

thefe Endeavours to obtain their Liberty, or

upon their Agents, Solicitors, or Council.

The Houfe of Commons formerly acted with
more Referve upon fo nice an Occafion, as the

Liberty of the Subject: For in the Year 1680,
when a Writ of Habeas Corpus was ferved upon
the Serjeant at Arms attending the Houfe of
Commons, in the behalf of Mr. Sheridon, who
flood committed by Order of that Houfe ; after

the Houfe was made acquainted, That fuch a

Writ was ferved upon their Officer, and had
entered into very long Debates upon the Matter,
they did not think fit to interpofe, nor to pafs

any Cenfures upon the Perfons concerned in pro-
curing the Writ, or in appearing in behalf of
the Prifoner; but left the Serjeant at Arms at

liberty to obey the Command of the Habeas
Corpus; which he did accordingly, by carrying
his Prifoner before the Judge, where the Habeas
Corpus was returnable.

The Houfe of Commons have in former Ages
fhewn a great and fteady Concern for the Free-
dom of the Perfons of their Fellow-Subjects:
And upon their Petitions many excellent Laws
have been made to protect Liberty againft all

unlawful Reflraints by any Authority, even that

of the Crown : But now it is infilled, That their

own Imprifonments are out of the Reach of thofe

Laws, and their Legality not to be examined.
In the third Year of the Reign of your Royal

Grandfather, the Ploufe of Commons made a
noble Stand for the Englijh Liberties, and fhew-
eJ, by undeniable Evidence, that the Caufes of
the Imprifonment mull be exprefTed in all Cafes,
that fo it might appear, upon the Return of the
Habeas Corpus, whether they were fufficient in

point of Law. Vide Vol. y. P. 116, &c.
It could not then have been imagined, That

the Succeffors of thofe Men would ever have pre-
tended to an arbitrary and unlimited Power of
depriving their Fellow-Subjects of their Liber-
ties, or to vote it to be criminal fo much as to
enquire into the Validity of their Commitments.

There is another Occafion of Offence, which
the Houfe of Commons have, taken againft John
Vat] and John Oviat, two of thefe Prifoners,
v;ho thinking themfelves wronged in their being
remanded to Newgate, by the Opinion of the
major Number of the Judges of the Court of
Queen's-Bendi, humbly petitioned your Majefty

for a Writ of Error, in order to bring this

Judgment before your Majefty in Parliament

:

And it is certain the Subject is never concluded

by any Judgment, till he comes to the laft Re-
fort fixed by Law in this Cafe.

The Houfe of Commons being informed of
thefe Petitions, came to a Refolution, which
they. laid before your Majefty, That the Com-
mitments of that Houfe were not examinable in

any other Courts whatfoeverj That no Writ of
Error lay in this Cafe ; and that as they had ex-

prefTed their Duty to your Majefty in giving Dif*

patch to the Supplies, fo they had an entire

Confidence in your Majefty, That you would
not give Leave for the bringing any Writ of
Error.

The firft Pofition in this Vote is very general^

and the Confequences of it are plain ; if the

Commitments of the Houfe of Commons are

examinable in no other Place, then no Man in

England, how innocent foever, is fecure of his

Liberty longer than the Houfe of Commons
pleafesj and Men may be allowed at leaft to

wifh that it were not fo, tho' they may have a

very high Opinion of the Juftice of that Houfe.

It has been held as an undeniable Maxim,
That whoever executes an illegal Command, to

the Prejudice of his Fellow-Subjects, muft be
anfwerable for it to the Party grieved.

Let it be fuppofed then, That an Action of
falfe Imprifonment was brought againft the Ser-

jeant of the Houfe of Commons, and that the

Defendant juftifies his taking the Plaintiff into

Cuftody, by virtue of a Warrant of that Houfe,
and it appears upon the Face of the Warrant,
That the Caufe of the Commitment was no Crime
in Law, and the Plaintiff demurs, what muft
the Judges do in fuch a Cafe ? Will it be goffible

for them to avoid examining into the Commit-
ment, and fo give Judgment one way or other ?

Or can it be pretended, That a Writ of Error
may not be brought upon fuch a Judgment? And
is not the Court, before which the Writ of Er-
ror is brought, under a Neceffity to do Juftice

thereupon, as the Law requires ?

As to the fecond thing they have taken upon
them to affert, That no Writ of Error lies in

the Cafe •, we affirm to your Majefty with great

Aflurance, That by our Conftitution the Houfe
of Commons have no Right or Pretence to de-

termine whether that be fo or not. The Right
of judging when a Writ of Error is properly

brought, is by Law entrufted to that Court
to which the Writ of Error is directed; and
therefore we fhall not at prefent fay any thing

to your Majefty in an extrajudicial way, and
before the proper Time, as to that Point, Whe-
ther a Writ of Error brought upon a Judgment
for remanding Prifoners upon a Habeas Corpus?

can be maintained.

Which way that Queftion will be decided

hereafter, when the Writs of Error are returned

into the Parliament, is not at all material, in

refpect to the Petitions of the Prifoners which
now lie before your Majefty: For unlefs your
Majefty be pleafed to grant the Writs of Error
according to their Prayer, the Matter cannot
come to the proper Decifion in Parliament, and
Juftice will be manifeftly obftructed.

Whether the Writs of Error ought to be
granted, and what ought to be done upon the

Writs of Error afterwards, are very different

Things.



Things. The only Matter under your Majefty's

Confideration is, Whether in Right and Juftice

the Petitioners are not entitled to have the Writs

of Error granted ?

We are fure, the Houfe of Commons* in the

Year One thoufand fix hundred eighty- nine, was

of Opinion, That a Writ of Error, even in Cafes

of Felony and Treafon, is the Right of the Sub-

ject, and ought to be granted at his Defire, a"nd

is not an Act of Grace and Favour, which may

be denied or granted at Pleafure: So that as far

as the Opinion of the Houfe of Commons ought

to have Weight in fuch a Queftion, (whatever

the prefent Opinion of that Houfe is) they then

thought a Writ of Error was the Right of the

Subject in Capital Cafes (where only it had been

at any Time doubted of.)

But that it is a Writ of Right in all other

Cafes, has been affirmed in the Law-Books, is

verified by the conflant Practice, and is the Opi-

nion of all your prefent Judges, except Mr. Baron

Price, and Mr. Baron Smith.

The Law, for the better Protection of Proper-

ty and Liberty, has formed a Subordination of

Courts, that Men may not be finally concluded

in the firft Inftance : But this is a very vain In-

itiation, if they be left precarious in the Method

of coming to the Superior Court.

All Suits are begun, as well as carried on, by

the Authority of your Majefty's Writs, and the

Subject has a like legal Claim to all of them.

The Petition for a Writ of Error returnable

in Parliament, is only Matter of Form, and Re-

fpect to your Majeffy (like the Petitions which

the Speaker makes in the Name of the Commons,
at the Beginning of every Parliament, for thofe

Privileges which they do not believe to depend

upon the Anfwer to thofe Petitions) and is no

more to be refufed than any other Writ through-

out the Caufe.

To affirm the contrary, is to allow an arbi-

trary Latitude to intercept Juftice, and to make
it depend upon private Advices, and extraju-

dicial Determinations, Whether any Caufes at all

fhall be brought to Judgment before the High
Court of Parliament.

Thefe Things being confidered, how extreme-

ly furprizing is an Addrefs from fuch a Body as

the Floufe of Commons, That your Majefty

would not give Leave for fuch a Writ.

And no lefs furprizing is what they infinuate,

as the Reafon of their Confidence in your Maje-

fty, that you would hearken to fuch an Addrefs,

That they have given Difpatch to the Supplies

:

They proceeded furely in the Matter of the Sup-
plies with a nobler Aim, for the Safety of your
Majefty's Crown and Perfon, and for the delive-

ring the Kingdom from the Oppreffion of French

Power, employ'd to let an unjuft Pretender upon
your Majefty's Throne.

Thtfe are good Reafons for difpofing of the

People's Money. Their Liberties, and all that

is valuable to them, depend entirely upon the

good Succefs of the War, and they have ufed,

in all Ages, to part freely with their Money for

the Deience of their Liberties and Properties,

and the removing of Grievances and Oppreffions.

But this is the firft Time a Houfe of Commons
have made ufe of their having given the People's

Money, as an Argument why the Prince fhould
deny Writs of Right to the Subject, obfliuct the

Courfe of Juftice, and deprive them of their

Birth-rights.

in the Cafe of the Aylefbury Mem i6f
On the Twenty-fixth Day of February^ the

Houfe of Commons proceeded to carry on their

Relentments to greater Extremities, and voted,

That the Gentlemen who pleaded as Council for

the Five Prifoners, upon the Returns of the

Writs of Habeas Corpus^ and the Agents and So-
licitors who affifted them, were guilty of a Breach
of Privilege, and ordered them to be taken into

Cuftody, which Order has been executed.

This feems to be fo great an Excefs, that it is

hard to find Words proper for expreffing it,

When Cromwell committed Mr. Maynard to the

Tower, for affifting one Coney as his Council, up-
on a Habeas Corpus, a celebrated Author exprefles

the Deteftation due to fuch a Fact, in thefe

Words: " It was the higheft Act of Tyranny
" that ever was feen in England: It was (hutting

" up the Law itfelf clofe Prifoner, that no Man
" might have Relief from or Accefs to it."

But as ftrange and unjuftifiable as this appears,

we beg Leave to take Notice of another Thing
yet more irregular (if it be poffible) : While the

Matter was depending before your Majefty upon
the Petitions for Writs of Error; after the

Houfe of Commons had made an Addrefs to

your Majefty, That you would not give Leave
for the bringing Writs of Error ; after your Ma-
jefty had, by your gracious Anfwer, fignified to

them," That this Matter, relating to the Courfe
" of Judicial Proceedings, was of the higheft
" Importance, and therefore your Majefty thought
" it neceflary to weigh and confider very carefully,

" what was proper for you to do;" and after

they had voted to take this very Anfwer of
your Majefty's into Confideration: The Day
following, they ordered the Five Prifoners to be

removed from Newgate, and taken into the

Cuftody of the Serjeant at Arms attending the

Houfe of Commons; and this Order was executed

at Midnight, with fuch Circumftances of Severity

and Terror, as has been feldom exercifed towards

the greateft Offenders.

Your Majefty is the only proper Judge how
highly difrefpectful this Action is to your Royal
Perfon and Authority.

But it concerns us to fay, That fuch a Pro-

ceeding tends directly to the depriving the Peti-

tioners of that Juftice, which they were endea-

vouring to obtain by Means of the Writs of

Error.

While your Majefty was deliberating how to

put an End to a Matter, which they only had
made difficult by an unreafonable Addrefs, the

Houfe of Commons rightly apprehended, That
Juftice would prevail with your Majefty over all

other Confiderations, and therefore (as far as

poffible to difappoint the Prifoners of the Fruit

they expected from thefe Writs of Error, when
granted) they transferred them, in the mean
Time, to another Prifon.

This Practice of removing Prifoners from one

Cuftody to another, has been ever complained of,

as manifeft Oppreffion, and moft evidently de-

ftructive of the Liberty of the Subject: It is a

Mifchief provided againft in exprefs Words, by

the Act made in the Reign of ycur Royal Uncle
King Charles the Second, For better fecuring the

Liberty of the Subjetl; That if any Perfon, being

a Subject of this Realm, fhall be committed to

any Prifon, or in Cuftody of any Officer whatfo-

ever, for any criminal, or fuppofed criminal Mat-

ter, That the Perfon fhall not be removed from

the faid Prifon or Cuftody
K

into the Cuftody of

any
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any other Orficer (unlets it be by Habeas Corpus,

or ibme other legal Writ
;

) and this upon the

great Penalties mentioned in that Act. The Pe-

nalties in the Act were new, but the Law of

England was the fame before the making it. The
fluffing of Men from one Prifon to any other,

while they are ufing Means in a Courfe of Law
to recover their Liberty, is inexcu fable Cruelty,

and againft the plain Rules of Natural Juftice,

for by fuch Artifices, Imprifonments, however
unlawful, might be made perpetual, and the Sub-

ject, as he was at the Point of being difcharged

from one Prifon, might be, without End, re-

moved to another.

May it pleafe your Majefty, your dutiful Sub-
jects, the Lords Spiritual and Temporal, were

lb iblicitous to avoid any Thing which might
give a Pretence to interrupt the necefTary and

early Provifion for the War, in order to improve

the wonderful Succefles God had given to your

Arms : That tho' they were fenfible the Impri-

fonment of thefe Men, in the Manner, and upon
the Pretences above-mentioned, was a manifeft

Attempt to elude the Judicature of Parliament,

and of pernicious Example to the Liberty and
Property of the Subject, yet they forbore to take

Notice of it, 'till they were in a Manner enforced

by Petitions from the Prifoners, prefented the

Twenty-fourth of February laft, and -by the un-
juftifiable Proceedings of the Houfe of Com-
mons the fame Day, which we have already men-
tioned to your Majefty.

,

But then the Lords found it abfolutely necefTa-

ry, to enter into a Confideration of the whole
Matter, as it appeared to them, and upon the

Twenty-feventh of February they came to the

following Refolutions.

Refolved, That neither Houfe of Parliament

have Power by any Vote, or Declaration, to

create to themfelves new Privileges, not warrant-
ed by the known Law and Cuftom of Parliament.

Refolved, That every Freeman of England,

who apprehends himfelf to be injured, has a

Right to feek Redrefs by Action at Law, and
that the commencing and profecuting an Action
at the Common Law, againft any Perfon who is

not entitled to Privilege of Parliament, is no
Breach of the Privilege of Parliament.

Refolved, That the Houfe of Commons, in

committing to the Prifon of Newgate, John Pa-
ty, John Oviat, John Paton, Henry Bajfe, and
Daniel Home, for commencing and profecuting

Actions at the Common Law, againft the late

Con (tables of Aylesbury, for not allowing their

Votes in the Election of Members to ferve in

Parliament, upon Pretence, that their fo doing
was contrary to a Declaration, a Contempt of the

Jurifdiclion, and a Breach of the Privilege of that

Houfe, have aflumed to themfelves alone a Legif-

lative Authority, by pretending to attribute the

Force of a Law to their Declaration, have claim'd
a Jurifdiction not warranted by the Conftitution,

and have affumed a new Privilege, to which
they can fhew no Title by the Law and Cuftom
of Parliament, and have thereby, as far as in

them lies, fubjected the Rights of Englifhmen,

and the Freedom of their Perfons, to the arbitrary

Votes of the Houfe of Commons.
Refolved, That every Englijhman, who is im-

j.iifoned by any Authority whatfoever, has an
undoubted Right, by his Agents or Friends, to

apply for, and obtain a Writ of Habeas Corpus,

ir. order to procure his Liberty by due Courfe of

Lu

Refolved, That for the Houfe of Commons to

cenfure or punifh any Perfon for affifting a Prifoner

to procure a Writ of Habeas Corpus, or by Vote,

or otherwife, to deter Men from foliciting, pro-

fecuting, or pleading upon fuch Writ of Habeas

Corpus, in Behalf of fuch Prifoner, is an Attempt
of dangerous Confequence, a Breach of the many
good Statutes provided for the Liberty of the

Subject, and of pernicious Example, by denying
the necefTary Afilftance to the Prifoner upon a

Commitment of the Floufe of Commons, which
has ever been allowed upon all Commitments, by
any Authority whatfoever.

Refolved, That a Writ of Error is not a Writ
of Grace, but of Right, and ought not to be

denied to the Subject, when duly applied for,

(tho' at the Requeft of either Houfe of Parlia-

ment) the Denial thereof being an Obftruction

of Juftice, contrary to Magna Charta.

Thefe Refolutions were delivered to the Com-
mons at a Conference, the Twenty-eighth of Fe-

bruary, and they took Time to confider of them
'till the Seventh of March; upon which Day, at

their Defire, a Second Conference was had, and
tho' it was too apparent by what was delivered by
the Commons at that Conference (which confift-

ed of injurious Invectives againft the Houfe of

Lords, and tedious Recitals of Precedents, in no
fort applicable to the prefent Subject of Debate)

that their Defign was either to provoke the Lords
to fuch a Degree, as might necefhtate them to

break off all Correfpondence, or by engaging

them in new Matters, to draw Things to fuch a

Length, as might prevent the bringing thefe De-
bates to any Iffue during the Seffion: Yet the

Lords immediately defired a Free Conference,

which was afterwards had with the Commons.
We are fo defirous that your Majefty fhould be

made fully acquainted with all the PafTages re-

lating to this Difpute between the Two Floufes,

that we humbly beg Leave to annex to this our

Reprefentation, what paffed at the Firft and Se-

cond Conferences; and alfo (as far as we have

been capable of recollecting in fo fhort a Time)
the Subftance of what was faid at the free Con-
ference, and in our Debates, in Maintenance of
the Refolutions of the Houfe of Lords.

But we take it to be a Duty neceflarily incum-

bent on us, to obferve to your Majefty the Man-
ner in which we have been treated by the Houfe
of Commons at thefe Conferences; fo that from
thence your Majefty, according to your great

Wifdom, may judge to what fuch Proceedings do
naturally tend. They told us, That the Judica-

ture of the Houfe of Lords was unaccountable

in its Foundation, and inconfiftent with the Con-
ftitution: If they mean it is fo antient, that no
Account can be given of its Foundation, it is

true, but there is Reafon to believe it began with

the Monarchy, and we are fure it has continued

without Interruption, unlefs during that unhappy
Interval, when a pretended Houfe of Commons
deftroyed the Church and the Monarchy, as well

as the Houfe of Lords: As many Ages as the

Conftitution of the Englifh Government has lafted,

this Judicature has confifted with it, and form'd

a noble and necefTary Part of it; and therefore

thefe Gentlemen will hardly be believed againft

fo long an Experience, That it is inconfiftent

with the Conftitution.

They alfo charged the Lords in direct Terms,
with ufurping the Hearing Appeals, with making
Advances upon the Conftitution, with contriving

to
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to bring Liberty and Property into the bottomlcfs

and inlatiable Gulf of the Lords Judicature, and

with direct Reproaches, as to the Manner in

which that Judiaature has been exercifed, and in

the mod contemptuous Way, told us, They for-

bore to mention the Inftances, becaufe they hoped

we would reform.

We defire no other Judge but your Majefty,

how fuch a Treatment of us becomes thefe Gentle-

men; and we dare appeal to all your Subjects,

for Witneffes of the irreproachable Manner of

adminiftring Juftice in the Houfe of Lords.

We hope the great Difpleafure the Houfe of

Commons has conceived againft us, may prove

of fome real Service, and of ufeful Caution to

your Majefty, for it has drawn them directly to

own (what was but too vifible before) that they

are aiming at more Power, and a larger Share of

the Adminiftration, than is trufted with them by

the Nature of our Government. They directly

-complain'd, That by the Conftitution, the Judi-

cature, in the laft Refort, was not placed in the

fame Hands with the Legislature ; tho' they can-

not fhew it to be fo, in any Country where the

Government is not arbitrary, and the Prince's

Will the Law. They have been long endeavour-

ing to break in upon the Lords Share in the Le-

giflature, of which we could mention too many
Inftances to your Majefty. From an ancient

Claim, That Aids to the Crown are to begin in

the Houfe of Commons, and that the Lords

could not alter the Sums, they have of late Years

pretended (but without any Reafon, and againft

the known Ufage of Parliaments) that we could

make no Alterations in any Parts of a Money-
Bill, tho' it have no relation to the Money : And
upon that Foot, when they have had a Mind to

get any thing paffed into a Law, of the Reafon-

ablenefs of which they have defpair'd to convince

the Lords, they have tack'd it to a Money-Bill,

m order to put the Crown and the Lords, under
that unhappy Neceffity, either to agree to a Law
they might think prejudicial to the Publick, or

to lofe the Money, which perhaps, at that Time,
was abfolutely neceffary to the faving the King-
dom.

By this Method they affume to themfelves the

whole LegiQative Authority, taking in Effect

the Negative Voice from the Crown, and de-

priving the Lords of the Right of deliberating

upon what is for the Good of the Kingdom : For
this Reafon the Lords had, in a very folemn
Manner, refolVed never to fuffer fuch Impofitions

for the future, let the Importance of the Bill be
never fo great. This Refolution was well known,
and yet in this prefent Seffion (as appears by the

printed Votes of the Twenty-eighth of Novem-
ber laft) a great Number of the Gentlemen of the

Houfe of Commons, to the manifeft Danger of
difappointing the Supplies of the Year, which
muit have been the Ruin of the whole Confede-
racy, and delivering up of Europe into the Hands
of France, made an Attempt to tack to the

Land-Tax a Bill which had been rejected in Two
precedent Seffions of Parliament.

Thus the Houfe of Commons have formerly

let on Foot feveral Attempts, againft that Share
in the Legiflature which is placed in the Lords :

But this is the Firft Time they have publifhed

their Defire, to be let into the Judicature of Par-

liament.

Vol. VII

L

6$
Whatever they would infinuate upon this Oc-

cafion, we defire not to meddle with the Choice.

of the Commons Reprefentatives, we willingly

leave that Matter where it is : And in what Man-
ner it is exercifed there, how impartially and
how fteadily, is fo well known by Experience to

moft. Parts of the Kingdom, and fo univerfally

understood, that the People will be extreamly de-

firous their Eftates and Properties fhould be fub-

ject to fuch Determinations.

It is not ftrange the free Conference ended
without Succefs, when the Commons came to it

with fuch a Temper as appears by the Votes of
the Eighth of March, made after they them-
felves had confented to the free Conference : If

thofe Votes had been publifh'd foon enough, it

would have fully convinced the Lords how vain

a Thing it was to confer with them further upon
the Matters in Debate at the former Conferences

;

for not content with what they had done before,

upon Information, that their Serjeant had been

ferved with Two Writs of Habeas Corpus, return-

able before the Lord Keeper, in Behalf of Mr.
Mountague and Mr. Denton, Two of the Gentle-

men who had been of Council with the Five

Prifoners, they came to a Refolution, That no
Commoner, committed by them for Breach of

Privilege, or Contempt of the Houfe, ought to

be, by Habeas Corpus, made to appear before any
other Judicature, and required their Serjeant to

make no Return, or yield any Obedience to thofe

Writs •, and that for fuch Refufal he had the Pro-

tection of the Houfe of Commons.
It has been always held the undoubted Prero-

gative of the Crown, to have an Account of the

Reafon why any Subject is deprived of Liberty,

and it has ever been allow'd, That by the known
Common Law, it is the Right of every Subject

under Reftraint, upon Demand to have his Writ
of Habeas Corpus, and thereupon to be brought
before fome proper Court, where it may be exa-

mined, whether he be detain'd for a lawful Caufe

:

And the Statutes made in the Reign of your

Royal Grandfather, and your Royal Uncle, have

enacted, That in all Cafes, Writs of Habeas Cor-

pus be granted and obey'd by the refpeclive Offi-

cers upon great Penalties.

But thefe Votes import a direct Repeal of
thofe Laws, as to all Perfons committed by the

Houfe of Commons.
It is no longer worth difputing, Whether a

Perfon committed by them, tho' for a Fact which
appears to be both lawful and neceffary, may be

delivered by any Court ; for by this new Law
he fhall never be brought thither, and the Ser-

jeant is not only warranted, but commanded
openly to contemn your Majefty's Royal Writ3
of Habeas Corpus, brought^upon the Act of the

One and thirtieth of King Charles the Second,

which is an Invafion of your Prerogative, never

before heard of in England.

Your Majefty does not claim an Authority to

protect any of your Officers for difobeying a

known Law. The Habeas Corpus Act, in Times
of imminent and vifible Danger, was in the late

Reign fufpended by Acts of Parliament for fome
fhort Time, and yet (fo facred was that Law
held) that thofe Adts paffed with great Reluct-

ancy, and one of the Arguments that prevail'd

moft for agreeing to that Temporary Sufpenfion

was, That it would be an unanfwerable Evidence

X x to
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to all future Times, that this Act could never be

fufpended afterwards by any lefs Authority than

that of the whole Legiflature : But we live to fee

If they think themfelves to have received In-

jury by the Judgment upon the Habeas Corpus^

and leek Relief by "Writ of Error, (the known
a Houfe of Commons take upon them to fufpend Refuge of thofe who fuffer by any wrong Judge -

this Law by a Vote.

They Ordered, That the Lord Keeper of

your Great Seal fhould be acquainted with their

Refolutions, to the End the Writs of Habeas

Corpus may be fuperfeded as contrary to Law, and

the Privileges of their Houfe. They are contra-

ry to no Law, but that of thefe Votes, which

furely are none of the Laws the Lord Keeper

ment) all that aflift them in that Matter, are like-

wife to lofe their Liberties for it, and they them-
felves will be removed to new Prifons, in order

to avoid the Juftice of the Law.
We humbly conclude with acquainting your

Majefty, That we have been inform'd, by the

Petition of Two of the Prifoners, that they have
been long delay'd, (tho' they have made their

Was fworn to obferve. But yet he is to aft at his Applications in due manner for Writs of Error :)

Peril. They have ordered this Law to be pub- We are under a neceffary Obligation, for the

lifh'd to him by their Clerk. fake of Juftice, and afferting the Judicature of
The Lord Keeper is a Commoner, and if he Parliament, to make this humble Addrefs to your

difobeys, 'tis a Breach of Privilege •, and if they Majefty, That no Importunity of the Houfe of

mould carry it fo far, as to order him into Cufto- Commons, nor any other Confideration whatfo-

dy, he may feek, but is not to have Relief from ever, may prevail with your Majefty to fuffer a

any Habeas Corpus. Stop to be put to the known Courfe of Juftice,

We humbly beg Pardon of your Majefty for but that you will be pleafed to give effectual Or—
this long and melancholy Reprefentation, which ders for the immediate iffuing of the Writs of
we could not avoid, without being guilty of Error.

Treachery to your Majefty, and to our native

Country. The Five Perfons immediately con-

cern'd are but poor Men ; but we well know
your Majefty's Juftice and Companion extends

itielf to the meaneft of your Subjects.

The Matters in Difpute are of the higheft

Confequence : Your Majefty's Prerogative, the

Reverence due to Laws, and the Liberties and
Properties of all the People of England are con-

cern'd, and at Stake, if thefe Encroachments
prevail.

We do not pretend to follicit your Majefty

to put a Stop to thefe Innovations, your own
Wifdom will fuggeft the moft proper Methods :

We have endeavoured to do our Duty, in laying

the whole Matter before you.

We humbly beg Leave fo far to refume what
has been faid, as to prefent your Majefty a fhort

View of the unhappy Condition of fuch of your
Subjects, as have Right of giving Votes for

ehoofing Members to ferve in Parliament, which
has been hitherto thought a great and valuable

Privilege ; but by the late Proceedings of the

Houfe of Commons, is likely to be made only a

dangerous Snare to them,- in cafe they who may
be hereafter chofen to ferve in Parliament, fhall

think fit to purfue the Methods of this prefent

Houfe of Commons.
If they refrain from making Ufe of their Right

in giving their Votes, they are v/anting in their

Duty to their Country, by not doing their Parts

towards the ehoofing fuch Reprefentatives as will

life their Truft for the Good of the Kingdom, and
not for the Opprefiion of their Fellow Subjects.

If the Officer, who has the Right of taking

the Suffrages, rtfufe to admit them to give their

Votes, they muft either fit down by it, and fub-

mit to be wrongfully and malicioufly deprived of
their Rights j or if they bring their Actions at

Law, in order to afiert their Rights, and recover

Damages for the Injury (as all other injured

Men may do in like Cafes) they become liable ro

indefinite Impiifonment, by incurring the Dif-

pleafure of thofe who are elected.

If, being thus imprifon'd, they feek their Li-

berty by Habeas Corpus., (the known Remedy of
all other Subjects) they do not only tye their own
Chains fafter, but bring all their Friends and
Agents, their Solicitors and Council, into the

fiinc Misfortune with themfelves.

Die Mercurii 14 Mdrtii, 1704.

Her Majeity's moft Gracious ANSWER to

the ADDRESS.
My Lords,
Should have granted the Writ of Error defired

in this Addrefs ; but finding an abfolute Necef-

fily of putting an immediate End to this Seffwn, I
am fenfible there could have been no further Pro-
ceeding upon that Matter.

I

Ordered by the Lords Spiritual and Temporal
in Parliament Affembled, That the humble
Thanks of this Houfe be prefented to Her Ma-
jefty, for Her moft Gracious Anfwer, in which
She has exprefs'd fo great a Regard to the Judge-
ment of this Houfe, fo much Companion to the
Petitioners, and fuch Tendernefs to the Rights
of the Subject.

The fame Day the Queen carrfe to the Houfe,
and put an End to the' Seffion, and the Lord
Keeper prorogued the Parliament to Tuefday the
Firft of May, which put an End to this Affair.

The Subftance of what was offer'd by the Lords*
at the Firft and Second Conferences with the
Commons, being already printed in the Proceed-
ings of the Commons, ante Page 141, 142, 143,
*44> J 45> 146, is the Reafon it is not here agairk.

inferted.

Some of the Arguments that were made ufe of by

the Lords in their Debates, and at the free
Conference, to maintain their own Refolutions,

and anfwer the Objections of the Commons.

The Houfe of Commons made two Objections
to the Manner in which the Lords proceeded at

the firft Conference : They faid, They had anti-

cipated all Debates, by delivering pofitive Refo-
lutions, whereas this is the proper and ordinary
Method of Proceedings between the Two Hou-
fes ; When one Houfe has form'd an Opinion,
they communicate it to the other, to the End
that if it be found reafonable, it may be appro-'
ved ; or, if upon Examination it be difliked,
the Caufes of the Difagreement may be fhewn,
in order to convince the other Houfe of their
Miftake.

The Second Objection made to the Manner of
the Lords Proceedings was, That the Refoluti-

ons
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ens were grounded upon the Petitions of Cri-

minals, who had fallen under the juft Difpleafure

of the Commons, and upon a printed Paper not

regularly before the Houfe of Lords.

As to the firft Part of the Objection, the

Lords did, (as juft Judges always do,) confider

the Matter of the Petitions, and not the Perfons

of the Petitioners. And as to the fecond Part,

the Lords faid, The printed Paper mentioned

by the Commons, was the Votes of the Houfe

of Commons, of the 24th of February, figned

by the Speaker. If the Commons had difown'd

that Paper, there had been fome Weight in this

Objection, but if they think it regular to print

and publiih. their Votes to the People, the Lords

will always think it regular to take Notice, and

make Ufe of thofe Papers, as they fee Occafion ;

and it feemed ftrange for the Commons to ob-

ject to the taking Notice of their Votes, when

the only Colour they have hitherto pretended

for their firft Difpleafure at the five Prifoners,

was, That they did not take Notice of fome

Votes of theirs, (which they call their Declara-

tion,) made during their laft Seffion. And the

printing their Votes is the only Method they

have yet taken, for the Promulgation of the

New Laws they take upon them to make.

The Lords had no occafion to fay any thing

in Defence of their firft Refolution, becaufe the

Commons did not think fit to avow in Words,
That they had a Power to create new Privileges

by their Votes, tho' they have manifeftly at-

tempted it in Practice, and
:

particularly in the

Cafe of the five Prifoners.

As to the unjuft Reflections which the Com-
mons made upon the Houfe of Lords, as if they

had entertain'd Original Caufes, and were guilty

of fome Encroachment in hearing Appeals from
Courts of Equity ;

The Lords avowed their Claim of a Jurif-

diction* in hearing and determining Appeals from
Courts of Equity, and could fhew a continued

Exercife of it more ancient than the Determina-

tion of Elections in the Houfe of Commons,
which yet die Lords do not go about to call in

Queftion •, But they deny their having meddled

with any Original Caufes, or that the Cafe par-

ticularly mentioned by the Commons, was at all

ef that Nature.

The Lords did not underftand what the Com-
mons meant, by faying, The Lords had founded

their fecond Refolution upon an extrajudicial

Vote. The Judgment in the Cafe of AJhby and
White, was given with great Deliberation* and
founded upon undeniable Reafons and unquefti-

onable Authorities : And the Lords conde-

fcended fo far in that Matter, as to direct the

State of that Cafe, and the Grounds of that

Judgment, to be drawn up and printed.

2. The fecond Refolution of the Lords con-

fifts of Two Affertions : Firft, That every Man
who apprehends himfelf to be injur'd, has a

Right to feck Redrefs by Action at Law.
Secondly, That the profecuting Actions at the

Common Law, againft any Perlbn, not entitled

to Privilege of Parliament, is no Breach of Pri-

vilege.

What the Commons objected to the Univer-
fality of the firft Part of that Refolution, as if it

would deftroy all Diftinctions of Courts, and
make a Confufion of Jurifdictions, did arife only
upon a plain Miftake. The Lords mentioned

Actions in General-, without confining what they

faid to Actions at Common Law, or affirming

that Actions for all forts of Injuries, may be

brought in any one Court.

As to the Insinuation that the Lords had no
other Aim than to extend their own Jurifdiction,

by the feeming Regard and Tendeinefs they

fhew'd for the Rights and Liberties of the People

;

The Anfwer is, The only juft Way of inter-

preting Mens Meaning, is, by obferving what
they act.

The Lords have acted with true Regard to

Liberty and Property on this Occafion, as well

as in all others : They have voluntarily own'd
themfelves to be reftrain'd, at the fame time

they defire the Commons not to go about to

create New Privileges : The Lords claim'd no-

thing new j and the Commons cannot with Rea-

fbn defire them to give up What the Law and
the Conftitution have placed in them, the Judi-

cature in the laft Refort.

The principal Thing infilled upon by the

Houfe of Commons againft this Refolution, was,

That there are privileged Cafes, as well as pri-

vileged Perfons ; but they did not think fit to

give any Inftances of fuch privileged Cafes*

as were any ways applicable to the Matters in

Difpute, that is, That were fo entirely of the

Conufance of the Houfe of Commons, that the

bringing an Action at Common Law in thofe

Cafes was a Contempt to the Houfe of Com-
mons ; and unlefs that could be done, this Di-

ftindion of privileged Cafes from privileged

Perfons, will have no Weight to juftify the

Commitment of the five Aylejbury Men : If Men
miftake and bring Actions in fVcftminfter-Hall,

for Matters cognizable in Parliament, fo that

they can have no Relief in the Courts below, it

does not follow from thence, that they ought to

be committed for Breach of Privilege on that

Account.
The determining of Elections is admitted to

be the Bufinefs of the Houfe of Commons, and
yet it is certain that the profecuting Actions at

Common Law for falfe or double Returns.; was
never thought to be a Contempt to the Houfe of

Commons, nor was any Body punifhed or com-
mitted upon that Account, in the Cafes of Sir

Samuel Barnardifton and Mr. Onflow.

The Freedom of Speech in Parliament, is the

molt neceffary and the moil acknowledged Pri-

vilege of the Houfe of Commons : And yet

when an Information was brought in the King's-

Bench againft Sir John Elliot and others, for

Words fpoken in the Houfe of Commons, and

Judgment was given againft them in that Court,

the Commons did not think it fufficient to con-

demn that Judgment by Votes of their own
Houfe, but brought thofe Votes up to the

Lords, and defired their Concurrence, which was
given ; and immediately thereupon a Writ of

Error was brought in Parliament, and the Judge-
ment regularly reverfed there : And it cannot

be denied, that upon this Occafion the moft va-

luable Privilege of the Houfe of Commons was
brought under the Judgment of the Lords, as

well in their Judicial, as in their Legiflative

Capacity.

The Cafe of Richard Strode, and the Act of

Parliament which paffed upon that Account,

in the fourth Year of King Henry the Eighth,

was that which was principally infilled on by

the
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the Houfe of Commons, in the Cafe of Sir John
JLllwi, for juftifying their undoubted Privilege

of Freedom of Speech, and fhewing the In-

juftice of what was done in that Cafe by the

Court of King's-Bench.

The Cafe of Strode might be ufed by the

Lords as another Inftance to fhew, That this

Diftinction of privileged Cafes will not ferve the

Purpofe of the Houfe of Commons, to.juftify

the Commitments of the Aylejbury Men. He
was profecuted in the Stannary Courts for Words
fpoken, and Bills offered in the Houfe of Com-
mons, in order to be paffed into Laws, and

upon that Account was imprifoned and con-

demned to pay confiderable Sums, and petitio-

ned the Houfe of Commons to be relieved in

that Matter. The Houfe of Commons did not

then pretend to put a Stop to thofe Suits, or to

commit the Perfons concern'd in them, but

thought the only Remedy againft thofe Profe-

cutions, and others of like Sort, was to prepare

a Bill in order to be parled into a Law, for

making void the Judgments againft Strode

;

and took that Occafion by the fame Bill, to de-

clare the Law in general, and to give an Action

to all Perfons who mould be afterwards vexed or

molefted for the like Caufes, in which they mould
recover treble Damages, and Cofts of Suit.

There is no Cafe that can more properly be

called a privileged Cafe, with refpect to the

Houfe of Peers, than the determining of Peer-

age, and yet if that Matter comes to be inci-

riently a Point, in any Cafe depending in the

Courts in JVeJlminJier-Hall, they muft proceed

to determine of it, as they think the Law to be ;

And the Lords have not gone about to hinder

it, nor found Fault with them upon that Ac-
count.

The Courts in JVeftminJler-Hall muft of Ne-
ceffity judge of the Privileges of Parliament in

many Cafes : When any Perfon prays a Writ of

Privilege, (which was always the Way anci-

ently when Men defired the Benefit of Privilege,

and it is often practifed yet upon Occafion,) the

Court where the Writ is prayed muft judge,

whether the Party has Right to Privilege or not.

Suppofe the Serjeant of the Houfe of Com-
mons fhould kill, or be kill'd, in the Execution

of a Warrant of that Houfe, upon an Indict-

ment for Murder, the Court muft necefiarily judge
of the Legality of the Warrant.
The Commons fuppofed Cafes of Affronts to

the Perfon of the Speaker, or of reproachful

Words fpoken of the whole Houfe of Com-
mons, are Inftances of what they called privileged

Cafes.

There is no Doubt, but either of thefe Cafes

would be Contempts, and fuch as might be

punifhed by the Houfe, but moft certainly,

thefe were alfo fuch Offences as might be profe-

cuted in JVeftmwJler-Hall : And if the Attorney-

General lhould bring Informations upon them,

it could never be pretended, that he would be

Guilty of a Breach of Privilege of the Houfe of

Commons.
It was urged, that in privileged Cafes, the

Votes of the Houfe of Commons were like Pro-

hibitions to the Ecclefiaftical Courts, and that

when Prohibitions were ferved upon the Judges

in the Admiralty, or Ecclefiaftical Courts, it

was a Contempt for them ro proceed far-

ther.

The Anfwer to this is, that Prohibitions to
the Ecclefiaftical and Admiralty-Courts, were
founded upon a particular Reafon : The Pro-
ceedings in thofe Courts are according to the
Civil, or Canon Law, and' therefore it was ne--

ceffary to preferve the Conftitution, and reftrain

thofe Courts from making Invafions upon the
Common Law, that a Guard fhould be fet up-
on them, and a Power fix'd to reftrain them

;

and this Power is lodged in the Courts of Weft-
minfler-Hatt, who are tr.ufted with the iffuincr

Writs of Prohibition, to the Ecclefiaftical and
Admiralty- Courts from Time to Time, upon
Complaints made to them : And thefe Writs of
Prohibition, muft be ferved perfonally upon the
Judge of the Admiralty, or the Ecclefi.iftical

Judges, who will be liable to Attachments if

they proceed after fuch Service, until fuch Time
as they have fhewn the Nature of the Suit to
the Courts from which the Prohibition ifllied j

and if the Suit be properly of Ecclefiaftical, or
Admiralty-Conufance, the Court muft grant a
Confutation, whereby they are at Liberty to
proceed again. This is a known and fettled

Method of Legal Proceedings, but the Votes of
the Houfe of Commons were never yet refem-
bled to the Queen's Writs : No Court is bound
to take Notice of them ; on the contrary, the
Judges are bound not to take Notice of them,
but to act according to the known Law 5 No
Body has Power to prohibit the Courts in JVefi-

minfter-Hally the Judges there are fworn to
proceed to do Juftice, notwithftanding any
Command under the Great Seal, or Privy Seal,

or by any other Authority whatfoever ; And
the Subjects of England have no longer an In-
heritance in the Common Law, if the Judges
are to take Notice of the Votes of either Houfe
of Parliament, and regulate their Judgments ac
cordingly.

The Votes would not always be uniform in
either Floufe, and it appears by the prefent
Difpute, that the Two Houfes might often dif-

fer in Matters of Importance, and the Judges
would be under Difficulty which of the Houfes
to obey : And if they yielded Obedience to
both, they would be obliged to act very contra-
dictorily. » ) :

3. What was faid againft the Third Refolution
of the Lords, was, Firft, That thereby the Lords
took upon them to judge of the Commons
Privileges : To this it was faid, That if the
Houfe of Commons, under the Name of Pri-
vilege, would proceed to do Things inconfift-

ent with the known Prerogatives of the .Crown,
with the known Privileges of the Lords, con-
trary to the Laws, or deftructive to the Liber-
ties of the People, the Lords were bound to
tell them, Thefe were not their Privileges, If
by faying, they only are Judges of their Own
Privileges, they would deprive the Crown and
the Lords from taking Notice of manifeft In-
novations, and objecting to them, as there was
occafion, the Commons might take to themfelves
the whole Government without Controul.
They were challenged to produce Precedents-

to warrant the Commitments of Men, only for

proceeding 'in Suits at Law againft thofe who
had done them Wrong, and had no Pretence of
Privilege.

The Lords did not difpute the Power of the
Commons, in examining and determining the

Elections
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Elections of their own Members, nor of enqui- Houfe of Commons •, yet this Precedent does

rin°- into all Matters relating to the Determina- not go far towards afferting their Right, for in

tion of that Queftion, particularly their exami

nino- into the Qualifications of Electors, -and

agreed that what they determined would be

binding, as to the Right of the Member to fit

in the Houfe: But that Determination would

not bind the Right of any Elector, for he was

that Cafe the fecond Writ was quafhed by the

Chancellor and Judges before the Determination
made by the Houfe of Commons : And in the

citing this Precedent they have not rightly ftated

the Words of the Queen's Meffage, or of the'&->

Refolutions of the Houfe of Commons, as will

no Party to that Difpute of the Election, he appear by Sir Simon D'Ewe's Journal ; and they

was not heard for himfelf, nor was his Caufe in could not fay they had any original Journal of

Agitation before the Houfe •, and the Action that Time.

brought by the Elector has no manner of Rela- As to the fecond Precedent they cited, which

tion to the Sitting of the Member, but is only is the Cafe of Sir Francis Goodwin, in the firft

for Recovery of Damages upon Account of the Year of King James the Firft, which they made

particular Injury done him by the Officer at the ufe of to prove their own Power of determining

Election. Elections, and that they were not to give an

Suppofe there was a Conteft about two Per- Account of their Proceedings therein to the

fons, which was Mayor of a Town, the Court Lords : It appears by their own Journal, That

where that Caufe was tried, in order to a De-

termination of the Right, muft perhaps examine

into the Rights of thole who voted ; but would

it be pretended, that the Electors would be

they had not ftated that Cafe fairly; and that

in fact the Lords, at the Defire of the Commons
themfelves, were Mediators between them and
the. King in that Difpute ; and that the Corn-

bound by the Opinion of the Court in that Cafe, mons at laft yielded the Point* and notwith

and that they could not bring their Actions to ftanding their Determination in favour of him,

recover Damages againft the Officers who wil-

fully refufed their Votes, however the Queftion

was decided as' to the Mayor? So that it was

begging the Queftion to pretend, that becaufe

the Houfe of Commons can try the Right of the

fubmitted, That a new Writ fhould iffue for

choofing a Member in the place of Sir Francis

Goodwin. And tho' there be Mention in the

Journal of a Letter wrote by Sir Francis Good-

vAn, defiring, That this third Writ fhould hTue •,

Member to fit, therefore they only have a Power yet that could make no Difference in the Cafe,

to decide finally the Rights of the feveral Elec- for it will not be pretended, That a Member
tors. could give up the Right of his Electors, and the

There is no Weight in the Objection, That Judgment of the Houfe.

if thefe Suits were allowed, the Officers who are But all this makes nothing to the Juftification

obliged to take the Poll, would be expofed to of the Commitment of the Aylejbury Men.

Multiplicity of Actions. The Precedent cited in 1672, relates only to

The Law is fo in all Cafes of Elections of the Right of iffuing Writs for the Election of

Officers : He who is to take the Poll, is bound Members during the Continuance of the Parlia-

to do his Duty at his Peril ; if he acts with an ment, the ordering of which was voted to be in

honeft Intention, tho' he fhould be guilty of a the Houfe of Commons only, and is not at all

Miftake, he is in no Danger, for no Jury ought difputed at this time.

to find him guilty : But if an Officer wilfully and The Lords never difputed the Commons
malicioufly refutes • to admit thofe who have

Right to give their Votes, every one of them

may fue him in any proper Court, as they fee

Caufe; and the more he wrongs, the more he

Power of committing for Breach of Privilege, as

well Perfons who are not of the Houfe of Com-
mons, as thofe who are: The Queftion is only,

Whether a Matter that has no relation to the

ought to fuffer. And which would be the greater Sitting of any Member in Parliament, may be

Mifchief, that the Officer who does Injuftice made a Breach of Privilege, by being called fo

fhould be fubjedt to Actions, or that he fhould in a Vote, or having that Name given to it in a

be at Liberty to reject as many rightful Votes as Warrant of Commitment : That is, in other

he thinks fit, without being liable to make any Words, Whether they have Power to create to

Reparation, and which is the Part a Houfe of themfelves new Privileges by their Votes ; for

Commons ought to take ? The Lords obferved, they will never be able to prove an Ufage of
That the natural Order of Things feemed to be committing Men for reforting to Law in fuch

quite inverted in this Difpute; the Houfe of Cafes, and it will be hard for them to convince

Commons were taking part againft the Freedom thofe whom they reprefent, that this arbitrary

of Law, againft the Liberty of Mens Perfons, oppreffing poor Men, is or can be underftood to

and againft the Right of their Electors. be only an interpofing to preferve the Rights
As to the feveral Precedents infifted upon, and Liberties of the People of England.

they conclude nothing to the prefent Queftion, 4. The Commons did not deny the Lords fourth

every one of them relating to the Right the

Houfe of Commons claims of determining the

Elections or Returns of their Members, which

Refolution, otherwife than by faying, That the

Application was to be made to the proper Place,

and that where the Commitment is by the Houfe
they are in the quiet Poffeffion of; and the gene- of Commons, there is no Place to apply to for

ral Expreffions which are found in the Relation Liberty but that Houfe.
of thefe Precedents, can be underftood only The Lords thought this to be a Pofition very
with refpect to the Subject- Matter of thofe fatal to Liberty; lor it places an arbitrary and
Cafes. abfolute Power of Commitment in the Houfe of
The firft Precedent in the 28th of Queen Elir- Commons. Tyranny may be in many as well as

zabetb, is of a double Return for the County of in a fingle Perfon: The thirty Tyrants of Athens
Norfolk. Tho' the Lords do not deny, That carry that Name with as heavy an Imputation as

fuch Cafes are proper to be determined by the any fingle Perfon.

Vol. VIII. Yy The
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The Lords never faid, That every Prifoner

who brings his Habeas Corpus ought to be dis-

charged, or that there are not Cafes excepted

out of the Habeas Corpus Act ; what they infift

upon is, That a Prifoner brought before a pro-

per Court by Habeas Corpus, where it does ap-

pear that the Matter he ftands committed for is

no Crime in Law, ought to be difcharged, by
whatfoever Authority he was committed, or by
whatfoever Name the Fact is called in that

Commitment.
Several Precedents were mentioned by the

Commons. Firft, The Cafe of one Jones; but

it did not appear who he was, nor what his Cafe

was, nor who would have taken him from the

Commons; and therefore there can be no Pre-

tence to draw any Inference from fuch a Prece-

dent.

The Lords wondered to find any Weight
laid on the Votes paffed in the Year 1675. It is

well known the Kingdom was at that time gene-

rally grown weary of that Parliament, which had
been continued above thirteen Years; and there

was a great Number in both Houfes who watch-

ed for any Advantage to make their longer Con-
tinuance impracticable.

And there happening a Queftiori at that time*

"Whether there might be a Proceeding in Appeals
before the Houfe of Lords, in Cafes where
Members of the Houfe of Commons were Par-
ties ; this was fo managed, that in about a

Month's time Matters were grown to fuch a

Height between the Two Houfes, that all Cor-
refpondence was in a manner broken off between
them; and they proceeded to make fuch Votes,

and to do fuch Acts from Day to Day on either

fide, as they thought would moft provoke.

The Commons cited fome of thefe Votes which,

were paffed in their Houfe towards the Height
of the Conteft, and the Lords might as well have
cited other Votes of the Houfe of Lords, in Con-
tradiction to them, which were altogether as

high, and are at leaft of as much Authority as

thofe of the Houfe of Commons : So that it is

hard to imagine, what Ufe there can be of citing

fuch Precedents, which did occafion two Proro-

gations, one after the other, and muft always

have as bad Conlequences whenever they are

followed.

The Houfe of Commons took the fame Ex-
ception to the Lords fifth Refolution, as they

did to the third ; That they therein made them-
felves Judges of the Privileges of the Houfe of
Commons: And the Lords contented themfelves

with giving them the fame Anfwer.
What the Houfe of Commons faid in refpect

to their cenfuring and punifhing the Council,

who pleaded at the Queen's-Bench Bar, upon die

Return of the Habeas Corpus in behalf of the

Prifoners, feemed very remarkable, That it was
becauie they were not fo modeft as to acquiefce

in the Opinion of the Lord-Keeper and the

Judges, that the Prifoners were not bailable by
the Habeas Corpus Act; and they would not have
taken Notice of them, but becaufe they would
not reft fatisfied, but would bring on the Caufe
again, where the Privileges of the Houfe of
Commons were with great Licentioufnefs of
Speech denied and infulted in publick Court,

without any Hopes or Profpect of Relief of the

Prifoners., but in order to vent new Doctrines

againft the Commons..

This feemed to be a kind of Excufe for the

committing of the Council, but it does in no
fort agree with the Votes relating to this Mat-
ter, which paffed in general Terms, &nd may
be cited for Precedents hereafter^ for commit-
ting Council (with as good Reafon as the Votes

in 1675.) when thefe fecret Motives; which in-

duced the Houfe of Commons in this Cafe* will

not appear.

The Vote of the 24th of February ordered the

Committee to examine what Perfons had been

concerned in pleading upon the Writ of Habeas

Corpus^ not what was faid by Council in their

Pleadings ; and the Votes againft the feveral

Gentlemen of the 26th of February^ are,- That
by pleading upon the Return of the Habeas Cor-

pus on behalf of the Prifoners, they were guilty

of breaking the Privileges of the Houfe of Com-
mons. It does not appear that there was any
Complaint of what they faid, at leaft there was
no Vote againft them for their Words; and in-

deedi if the Charge againft them had been for

Words fuppofed to be fpoken* it would have
been an unaccountable Hardfhip to have hurried

them into Cuftody, without ever bringing them
to the Houfe to hear their Accufation, or to

be heard as to what they had to fay for them-
felves.

It does not appear that thefe Gentlemen were
ever heard, or indeed were at all concerned, as

to the Writs of Habeas Corpus? brought before

the Lord-Keeper and the Judges in the Vaca-
tion-time: But fuppofe they had, and fuppofe

they were fatisfied, that as the Habeas Corpus

A£t was drawn, thefe Men might not be fo

clearly bailable by the Judges in Vacation-time,

by virtue of thefe Writs, which were formed
upon that Statute ; and yet they might be of
Opinion, That the Prifoners had a reafonable

Profpect of obtaining Relief upon Writs of Ha-
beas Corpus brought at Common Law.

• If they thought fo, it was not upon flight

Grounds, as appeared by the Confequence ; for

the Lord Chief Juftice of the Court of Queen's-

Bench, whofe Learning and Judgment is well

known, and as univerfally efteemed as his Inte-

grity, was clearly of Opinion, That they were

entitled to the Relief they prayed for their Cli-

ents.

The Commons may give what hard Words
they pleafe to thefe Gentlemens appearing to

plead in behalf of the Prifoners upon the Writs
of Habeas Corpus; they may call it Inveteracy

fhewn to the Commons, and a confpiring to

make a Difference between the Two Houfes,

and to difturb the Peace of the Kingdom : But
after all that can be faid, the Fact will only be,

That four Gentlemen, Lawyers by Profeffion,

retained in a Cafe of Liberty upon a Habeas

Corpus brought by five poor Prifoners, did their

Duty in their Profeffion ; and for doing fo,

were themfelves imprifoned by the Houfe of

Commons, and denied the Benefit of the Habeas

Corpus Act : And this the Houfe of Commons
called, Doing Right to their Body.

No Lawyer has fuffered for ferving his Client

even againft the Crown : If the learned in that

Profeffion may fafely open the Laws when the

Prerogatives of the Crown are in queftion, it

will feem very hard they fhould be punifhed for

doing it in a Cafe of Privilege. To deprive Men
under Reflraint of the Afliftar.ce of their Friends,

exceeds



in the Cafe of Charles Bathurft, Efa$I7°3-
exceeds the Severity of any Court but that of the

Inquifition, the very Name of which ought to

ftrike all Englijhmen and Proteftants with Hor-

ror.

The laft Refolution of the Lords was not

contradicted by the Houfe of Commons j and

therefore the Lords took it for granted, that as

it was no longer contefted, but that a Writ of

Error is a Writ of Right, and not of Grace;

conlequently, that the Commons did no longer

infill upon that Part of their Addrefs, That the

*7S
Queen would not give Leave for a Writ of
Error.

.As to what was faid by the Commons, That
it was not material whether Writs of Error
were of Grace or not, becaufe they did not lie

in the Cafe of the Petitioners : The Lords faid,

That whether the Writs of Error could be

maintained or not in point of Law, was not

of the Conufance of the Houfe of Commons,
nor the Matter in Dilpute between the Two
Houfes.

LI I. The Proceedings in the Houfe of Veers and Houfe of Corn*

monS) on the Cafe of Charles Bathurst, Efg$ (men-

tioned in the foregoing Proceedings) in January, 1703.

Jcvis 20 die Januarii, 1703.

A PETITION of Charles Bathurfi, Efq*

was prefented to the Houfe of Commons,
and read, touching an Order made by the Houfe

of Peers, the Twelfth of February, 1702, with

relation to an Order made by the Court of Ex-

chequer, the Fifteenth of July, Decimo Tert'to Regni

Regis Gulielmi Tertii; concerning an Inquifition

and Survey of the Boundaries of the Honour
of Richmond, and Lordfhip of Middleham, and

of many other Honours, Manors, • and Lord-

fhips* bounding thereupon ; and praying the Con-

fideration of the Houfe thereof, and fuch Relief

on the Subject-Matter of the faid Petition, as

{hall be thought fit.

Ordered, That fome Members be appointed to

fearch the Journals of the Houfe of Peers, as

to their Proceedings touching the Matter afore -

faid, and alfo the Offices of the Court of Exche-

quer, touching the Proceedings there* in relation

to the faid Inquifition, and report the fame to the

Houfe.
And feveral Members were appointed accor^

dingly.

The CASE of Charles Bathurst, Efq;

Petitioner. To the Honourable the Knights, Citizens,

and Burgejfes, in Parliament affembled, in order

-> to his Relief againfi certain Proceedings in the

Houfe of Peers, at the Irfiance of the Right Hon.

Thomas Lord Wharton, Appellant, from
an Order of the Court of Exchequer, bearing

Date the 15th Day of July, 1701, againfi

Robert S qjj ire, Efq; Refpondent.

July 15, 1 701.

TH E Court of Exchequer made an Order ex

officio for the Prefervation of a Record of

that Court.

Nov. 9, 1702. The Lord Wharton finding

that the faid Record was made ufe of as Evi-

dence againfi him in a Trial at the Queen's-Bench

Bar, of an Iffue directed out of Chancery, where-

in the faid Lord Wharton was Plaintiff, and the

faid Petitioner Mr. Balhurfl, the faid Mr. Squire,

and others, were Defendants, concerning fomc

Lead-Mines, did, on the 19th of December,

1702, petition the Houfe of Lords (by way of

Appeal) from the faid Order of the Court of

Exchequer, and prayed to have that Order dif-

charged, and the Record taken off the File.

In which Petition the Lord Wharton com-
plained, That the faid Record was impofed on
the Court (by Contrivance between the faid Mr.
Squire and Mr. Thomfon, a fworn Clerk in the

Court of Exchequer) and therefore prayed, they

the faid Mr, Squire and Mr. Thomfon might an-

fwer the faid Petition (which he called an Ap-
peal) and accordingly they were ordered to an-

fwer the fame.

Jan, 7, 1702. Mr. Squire and Mr. Thomfon

petitioned the Houfe of Lords, fetting forth,

That no Suit was ever depending in the Court
of Exchequer between the Lord Wharton, and
the faid Mr. Squire and Mr. Thomfon; and that

therefore the Lord Wharton's faid Petition was
not an Appeal, but an original Complaint againft

them for a Crime of a high Nature, for which
they ought to be left to be tried by the ufual

Courfe of the Laws of the Land; and prayed

their Lordfhips to difmifs the Lord Wharton's

Petition, and to difcharge their Order, by which
they the faid Mr. Squire and Mr. Thomfon were

obliged to anfwer the fame,

Jan. 21, 1702. The Lord Wharton put in his

Anfwer to their Petition, infilling on his Appeal

as regular, and alledging that there was a Suit

in Chancery, wherein the faid Mr. Squire was a

Defendant (among others) concerning the Lead-
Mines in Queftion, and that the Order made in

this Cafe (tho' in the Court of Exchequer) affect-

ed the Suit in Chancery; and he then obtained

an Order to hear one Council on each Side the

very next Day.

Jan. 22, 1702. Council were heard, and their

Lordfhips were pleafed (on Debate) to difmifs

the Petition of the faid Mr. Squire and Mr.

Thomfon, and to order them to anfwer the Lord
Wharton's Petition (or Appeal) on Monday then

next following. Againft which Proceedings fe-

veral of the Lords entered their DifTent (or Pro-

teft) and gave Reafons for their fo doing in the

WT

ords following; viz,

Ftrh
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Firft, " We conceive that by this we affume
" a Jurifdiction in an original Caufe for thefe

" Reafons

;

ift,
" Becaufe there has been no Suit between

" the Parties in the Exchequer; and confe-

" quently this Petition cannot be called an
" Appeal from that Court.

idly, " Altho' there was a Suit in the Court
" of Chancery, yet one of the Perfons re-

" quired to anfwer was not a Party in that

" Suit; and therefore as to him (at leaft)

«* it mull be an original Caufe.

%dly, " Tho' all had been Parties in the Chan-
" eery, yet it never was heard that an Ap-
" peal lay from one Court that had no
" Suit depending in it, becaufe there was
" a Suit depending in another Court.

Secondly, " Becaufe no Court can take any
'* Cognizance of a Caufe in which that Court
e£ cannot make an Order; but in this Cafe the

" Houfe of Lords cannot make an Order (be-

" caufe very many are concerned in this Re-
" cord who are not before this Houfe) there-

'.' fore this Houfe cannot take any Cognizance

" of it.

Jan. 25, 1702. The Lord Wharton acquainted

the Houfe, That he was willing to leave out

Thorn/on, and did only expect Squire fhould an-

fwer his Petition, and thereupon he obtained an

Order to that Purpofe.

Feb. 2, 1702. Mr. Squire put in his Anfwer,

ftill infilling, as he had done in his faid Petition,

That it was an Original Complaint againft him,

and could not be called an Appeal, there being

no Suit depending in the Court of Exchequer be-

tween the Lord Wharlm and him, and that the

Record, * (which the Lord IVharton would have

fuppreffed) not only greatly concerned Her Ma-
jefty, but the Inheritances of feveral Thoufands

of Perfons, who are equally concerned, (if not

more than he) in the Prefervation thereof, and

that it was more immediately incumbent on the

Barons of the Court of Exchequer, to juftify their

own Order; and therefore prayed their Lord-

ihips would not proceed further againft him, 'till

all Parties concerned might be duly heard.

Feb. 8, 1
702. The City of London, who are

Grantees from the Crown of the whole Honour

of Richmond, and Lordfhip of Middleham, find-

ing themfelves interefted in the Prefervation of

the faid Record, petitioned the Lords to be heard

by their Council againft the Petition of the Lord

Wharton, and their Lordfhips accordingly order'd

Council to be heard for the City, on the Twelfth

of February, being the fame Day that the Coun-

cil for the faid Mr. Squire were to be heard.

Feb. 12, 1702. Their Lordfhips heard Coun-

cil for the Lord Wharton and Mr. Squire, (but

refufed to hear Council for the City, notwith-

standing their faid Order) and thereupon were

pleafed to order a Trial at Bar in the Court of

Common Pleas, the next Eafter Term, by a Jury

of Middle/ex, wherein this was to be the feigned

Iffue, viz.

" Whether the Skins of Parchment, direct-

" ed by Order of the Court of Excht-
" quer, of the Fifteenth of July, ijoi,
*' to be filed, are the perfect, unaltered,

" exact, and entire CommifTion and Re^
*' turn firft filed in the Court of Exche-
u quer, in the Sixteenth Year of King
" James the Firft :

"

And Ordered, That in the faid Action the faid

Robert Squire fhould be Plaintiff, and take the

Proof of the faid iffue upon himfelf, and the faid

Lord Wharton, Defendant* and that the Skins of

Parchment, or any Copy thereof* fhould not be

given in Evidence in any Court whatfoever, un-

til the faid Trial was over; and that the faid

Skins of Parchment (being upon the File by
Virtue of the faid Order of the Fifteenth of

July) fhould not be allowed as any Evidence on
the laid Trial for the Plaintiff, and that,, after the

faid Trial, the Verdict given therein fhould be

certify'd and fettirned by the Court of Common
Pleas into the Houfe of Peers-.

Mr. Squire did not decline the Trial of the

Iffue above directed, as being confeious of any

ill Practices by himfelf, or any others, or for that

he was not able to produce fufficient Evidence to

prove that the faid Record is perfect, unaltered,

exact and entire, as firft filed in the Court of

Exchequer, in the Sixteenth Year ol King James

.

the Firft, (tho* Mr. Squire could not but think

that it was a great Hard/hip to make him Plaintiff

in the faid Aclion, to put the Validity of the whole-

Record upon the faid Iffue, and to oblige him to takt

the Proof thereof upon himfelf, and all this without

his Confent, or the Confent of others, who are more^

immediately concerned in the Prefervation of the

faid Record) there being better Proofs, in order

to find the faid Iffue truly in the Affirmative, to*

be given for the faid Record, than for any one

of the moft Authentick Records in any of the

Courts of Weftminfter, (as is verily believed.)

For,

I. In a Decree of the Court of Exchequer in-

rolled, made in the Nineteenth Year of King
James the Firft, the faid Record is recited and

referred to, as then on Record in the Court of

Exchequer.

II. The faid Record is entered and inrolled

Verbatim, in the Book of Inrolments of Surveys,

&c. kept in a publick Office at Weftminfter, be-

longing to the Auditor for York/hire, and the faid

Entry is near as old as the faid Record.

III. The faid Record, and particularly the

Boundaries of the Honour of Richmond, and

Lordfhip of Middleham, (about which only the

Difputes are between the Lord Wharton, and the

faid Mr. Bathurjl, and the other Defendants) are

fairly entered, and remain on Record, in an old

Book, kept amongft the Records of the City of

London, and the fame Entry there appears to be

made in the Year 1628.

IV. Divers ancient Office Copies (and other

Copies) of the faid Record, and particularly of

the Boundaries of the faid Honour of Richmond*

and Lordfhip of Middleham, have been taken,

and the fame were examined with the faid Record,

when on its proper File in the Court of Exche-

* Note.—The Record is a'Survey and Boundary of the Honour of Richmond, and'Lordfhip of Middleham, which together are

Tarter than the County of Middhfcx, and more than One Hundred Miles in Circumference, whereas the Boundaries contefted

bv"the Lord tVharion and Mr. liathurft, are not above Two or Three Miles thereof.

quer.



1703. & the Cafe of Charles Bathurft, Efa;
que;; and certified to be true Copies. All which

laid Entries and Copies do exactly agree with the

laid Record, now on its proper File. And more-

over, there are many other Inftances, Evidences*

and Proofs of the Truth, Validity, and Entire-

nefs of the faid Record.

But Mr. Squire being apprehenfive that the

Houfe of Peers, in making the faid Order of the

Twelfth of February, 1702, had affumed a Jurif-

diction in an Original Caufe, could not (as he

believed comply with that Order;, without do-

ing Injury to the Rights and Privileges of the

Commons of England ; and, for that Reafon;,

did not think fit to try the Ifiiie as directed.

Nov. 9, 1702. Note, That at the firft Trial at

the Queen's- Bench Bar of the Iflue directed out

of Chancery, (when the faid Record was given in

Evidence) the Verdict, upon full Evidence, was

oiven and found for the faid Mr. Bathurft, Mr.

Squire, and the other Defendants j yet the Court

of Chancery, (as is ufual where a Right of Inhe-

ritance is to be bound) afterwards directed a fe-

cond Trial to the fame End as the former, which

came on at the Qneen's-Bench Bar, in Michaelmas

Term laft, Nov. 23-, 1703.

That at the laft-mentioft'd Trial-, the Council

for the Plaintiff, the Lord Wharton, infifted that

the faid Mr. Bathurft, and the other Defendants,

could not give in Evidence the faid Inquifition

and Survey, (tho' on Record in the Court of

Exchequer) nor any Copy thereof, by reafon* the

faid Mr. Squire had not tried the IfTue directed

by the Houfe of Peers, the faid Twelfth of Fe-

bruary, 1702.

That by Reafon of the Premiffes the faid Mr.
Bathurft, and the other Defendants, were de-

prived of that fo neceffary a Part of their Evi-

dence, for the Support of their Title to the Mat-
ters in Queftion at the faid laft-mention'd Trial,

and fo (and for that Reafon alone) loft their

Caufe, which otherwife they could not have done ;

For that the faid Record (back'd with the con-

curring Teftimonies of fo many ancient and cre-

dible Witneffes, produced on the faid Defen-
dant's Behalf) muft neceffarily have convinced

the Jury (as fome of them have fince own'd and
declared) that the Boundaries of the Manours
of Helaugb in Swaledale, and of Arklegarthdale^

are as the. faid Record mentions them to be, and
confequently, the Iffue and Verdict muft have
been found for the faid Mr. Bathurft, and the

other Defendants.

Sdbbati 22 die Januarii, 1703.
Mr. Ward reported, That the Members ap-

pointed to fearch the Journals of the Houfe of
Peers, and Offices of the Court of Exchequer, as

to their Proceedings touching the Matters men-
tion'd in the Petition of Charles Bathurft, Efq;

prefented to the Houfe on Thurfday laft, had
fearched the Journals and Offices accordingly,

and he read in his Place what they found there-

in, and afterwards deliver'd the fame in at the

Table, where the fame was read.

Ordered, That the Consideration of the faid

Report be referr'd to the Committee of the

whole Houfe, to whom the Consideration of the

Report made Yefterday, relating to the Cafe of
/tjhby and White, is referr'd.

Ordered, That the fame Members do fearch the

Offices of the Court of Chancery, for the Bills

and Anfwers, and Order on Hearing, made in

the faid Court, between the Lord Wharton^ and
Vol. VIIJ.

*T7
the faid Mr. Bathurft, and others, and report
the fame to this Houfe.

Martis 25 die Januarii, 1703.
Mr. Ben/on reported, That the Members ap-

pointed to fearch the Oifices of the Court of
Chancery, for the Bills and Anfwers, and Order
on Hearing, made in the faid Court, between
the Lord Wharton and Mr. Bathurft, had fearch'd
the fame accordingly, and had Copies of the
Bills and Anfwers, and Order on Hearing

;

which he prefented to the Houfe, and the Titles
thereof were read : And alfo touching their

Lordfhips Proceedings in the Matter mention'd
in the Petition of Mr. Bathurft, in which Cafe it

was alledged, their Lordfhips had taken upon
them an Original Jurifdiction, in controlling an
Order made by the Court of Exchequer, for the
filing of a Record, that had been feveral Years
in Mr. Grange's Chamber in the Temple.

Ordered, That the Confederation of the faid'

Copies be referr'd to the Committee of the whole
Houfe, to whom the Report, with relation to the
Petition of the faid Mr. Bathurft, is referr'd.

Jovis 27 die Januarii, 1703.
The Order of the Day being read, for the

Houfe to refolve itfelf into a Committee of the
whole Houfe, to confider further of the^Report
of trie Journal of the Houfe of Lords, and alfo

of the Petition of Charles Bathurft, Efq; referr'd

to the Committee

:

Ordered,

That the Serjeant do go with his Mace in

Weftminfter-Hall, and Courts there, and Court
of Requefts, and Places adjacent,_and fummons
the Members there to attend the Service of the

Houfe.

And he went accordingly, and being returned,

The Houfe (according to Order,) refolved it-

felf into the faid Committee of the whole Houfe,
and after fome Time fpent therein, Mr. Speaker
refumed the Chair, and Mr. Freeman reported
from the faid Committee, That they had come to

fome Refolutions, which they had directed him
to report, when the Houfe will pleafe to receive

the fame.

Ordered,

That the Report be made to Morrow Morning.

Veneris 28 die Januarii, 1703.
Mr. Freeman, (according to Order,) reported

from the Committee of the whole Houfe, to

whom it was referred to confider of the Re-
port of the Journal of the Houfe of Lords,
and the Petition of Charles Bathurft, Efq; the

Refolutions which they had directed him to re-

port to the Houfe, which he read in his Place,

and afterwards delivered in at the Table, where
the fame were read, and (with fome Amendments
to the firft of them,) agreed unto by the Houfe,
and are as follow.

Refolved,

That the Houfe of Lords taking Cognizance

of, and Proceeding upon the Petition of Thomas
Lord Wharton, complaining of an Order of the

Court of Exchequer, bearing Date the fifteenth

Day of July, One thoufand feven hundred and
one, for filing the Record of a Survey of the

Honour of Richmond, and Lordfhip of Middle'

ham, in the County of York, is without Prece-

dent, and unwarrantable, and tends to the lub-

jecting the Rights and Properties of all the

Z 2 Com-



1 78 5 % • The Trial of Nathaniel Denew, Gent. Sec. 2 £2?3 A ,

Commons of England, to an illegal and arbitrary

Power.

Refolved,

That it is the undoubted Right of all the

Subjects df England, to make fuch Ufe of the

faid Record as they might by Law have done

before the faid Proceedings of the Houfe of

Lords.

After this, The Houfe of Lords took into

Confideration, the Proceedings of the Houfe of

Commons, and made the following Refolutiom

Die Luna 27 Martiir 1704^

It is Refolved and Declared by the Lords

Spiritual and Temporal in Parliament Aflem-
bled, That the Houfe of Commons taking up-
on them by their Votes to condemn a Judgment
of the Houfe of Lords, given in a Caufe de-
pending before this Houfe in the laft Seflion of
Parliament, upon the Petition of Thomas Lord
Wharton, and to declare what the Law is in
Contradiction to the Proceedings of the Houfe
of Lords, is without Precedent, unwarrantable,
and an Ufurpation of a Judicature, to which
they have no Sort of Pretence. *

Matth. John/on,

Cler' Parliamentor*

* Die Luna 27 Martit, 1 704. It is Ordered by the Lords Spiritual and Temporal in Parliament AfTembled, That the Reso-
lution and Declaration made this Day, with Refpect to the Votes of the Houfe of Commons, in Relation to the Judgment of
this Houfe, given upon the Petition of Thomas Lord Wharton, the laft Seflion of Parliament, (hall be forthwith Printed and
Publifhed. Matth. Johnfon, Cler' Parliaments*

LI 1 1. The Trial of Nathaniel Denew, Gent. John Merriam,

Gent, and Richard Britton, Gent, at the Queen's-Bench Bar,

for an Jffault and Confpiraey, with an Intent to Wound
y and

Beaty Sec. William Colepeper, Efq\ before the Lord Chief

Juftice Holt, Feb. 14, 1703-4.

[PuWified (from the 'Trial taken in Short-Hand,) by Mr. Colepeper.}

The QJJ E E N Plaintiff;

AGAINST
D E N E W, and others, Defendants.

Tried at the Queen's-Bench, before the Lord Chief

Juftice Holt, Feb. r^, 1703-4.

AF T E R Proclamation made for Silence,

the Jury was Sworn, whofe Names are

as follow.

Richard Beatings

Thomas Dodd,

John Mills,

Robert Rogers,

John Norton,

John Wifeman,

Richard Davifon,

Simon Smith,

Edward Bennet,

Andrew Cook,

John Henly,

John Cleave.

Proclamation was made for all concerned in the

Trial to appear.

Then the Record was read as follows

:

Midd* fC. A 1 ^ HE Jurors for our Sovereign Lady

X the Queen prefent, that Natha-

niel Denew, late of the Parifh of St. Clements

Danes, in the County aforefaid, Gent. John Mer-
riam, late of that Parifh, in the faid County, Gent,

and Richard Britton, late of the fame Parifh, in

the fame County, Gent, being Fighters, Swordfmen,

and Dijlurbers of the Peace, and Jhilful and verfed

in fighting Duelsy on the 21ft Day of Auo-uft,

in the fecond Tear of the Reign of our Sovereign

Lady Anne, by the Grace of God, of England,
Scotland, France, and Ireland, 9$ueen, Defen-
der of the Faith, &c. did in the Parifh of Cle-
ments Danes, in the faid County of Midd', *«-

lawfully? clandeftinely, devilifhly, wickedly, and ma-
licioufly, under Pretence of Difcord, Strife, and Con-
tention between Sir George Rook, Knt. 7 One of
Her Majefty's mofl Honourable Privy-Council, and
William Colepeper, Efa; then and before mov'd,

had, and being, confult, machinate, propofe and
intend^ and did among themfelves, and others to

the Jurors unknown, confederate and confpire, and
each of them did machinate, propofe, and intend

to beat, wound, and evilly treat the faid Wil-
liam Colepeper, and him the faid William
Colepeper, either by Duel or Affaffmation, felo-

nioufly and malicioufly to kill and murder : And
that afterwards, that is to fay, on the 2\Jl of
Auguft, in the Tear aforefaid, about the Hour
of Ten in the Forenoon of the fame Day, in the

Parifh and County aforefaid, the faid William
Colepeper being in the Peace of God and the

Queen, came the faid Nathaniel Denew, with
Force and Arms, and lying in wait of his Malice*,

Fore-thought, and Affault premeditated, then and
there offered himfelf to fight a mortal Duel, in

Behalf (as he faid,) of the faid Sir George
Rook, againfl the faid William Colepeper ; and

f When Mr. Colepeper flood for Knight of the Shire for Kent, Sir George Rook vigoroufly oppos'd him, and wrote Letters

to fome of the Freeholders of that County, importing, " That he hoped they would not give their Votes for a Man who had
" carried up a Petition, (Mr. Colepeper being one of the Kentijh Petitioners,) that had been deem'd fcandalous, infolent, and
** feditious, by an Englijh Parliament." This was the fait Occafion. of the Quarrel between them,

with
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with threatening, /pite/ul, and opprobrious Words,

.then and there daringly, wickedly, malicioujly,

and vehemently urg'd, provok'd, and Jlirr'd up the

/aid William Colepeper to fight with him the

/aid mortal Duel ; and that afterwards, that is

to /ay, on the zid Day 0/ the /aid Month 0/

Au'juit, in the Tear a/ore/aid, about Nine a

Clock in the Morning, in the Parijh a/ore/aid,

the /aid William Colepeper being in the Peace

of God and the Queen, then came the /aid

Richard Button, with Force and Arms, Malice,

fore-thought, and A/fault premeditated-, and then

and there offend him/el/ to fight a mortal Duel,

in Behalf (as he /aid,) 0/ the /aid Sir George

Rook ; and with threatening Words,, daringly,

wickedly, malicicu/ly, and vehemently urg'd, pro-

vok'd, and Jlirr'd up the /aid William Cole-

peper to fight with him the /aid mortal Duel;

and that the /aid Nathaniel Denew, and John

Merriam, on the /ame 22d 0/ Auguft, in the

2'ear, and in the Pari/h a/ore/aid, with Force and

Arms, with Malice, Fore-thought, by lying in

Wait, and premeditated Murder, a/faulted him

the /aid William Colepeper ; and with drawn

Swords, Jharply, cruelly, and with all their

Strength, tryed, and long contended, to wound,

kill, and murder him : And unle/s the /aid Wil-

liam had firenuoufly and with Courage dc/ended

him/el/, and had been /ea/onably re/cued by feveral

of Her Majeftfs Subjecls, at that Time inter-

pofing between them, they, the /aid Nathaniel De-

new, and John Merriam, had then and there

jeloniou/ly, voluntarily, and malicioufly kill'd and

murder d him ; and that the /did Nathaniel

Denew, John Merriam, and Robert Britton,

-committed other Enormities to the /aid William

Colepeper, to the grievous Damage 0/ the /aid

William Colepeper, the Danger 0/ Bloodfhed and

Murder, to the great Scandal and In/amy 0/ the

/aid Sir George Rook, being One 0/ Her Ma-

jeftys moft Honourable Privy Council a/ore/aid, in

Contempt 0/ the Queen and her Laws, to the evil

Example 0/ all others in the like Ca/e offending,

GJid againft the Peace 0/ the /aid Queen, Her Crown

and Dignity.

After which, Mr. Serjeant Darnell began, and

open'd for the Queen.

Serf. Darnell. If your Lordfhip pleafe, I am
Council in this Caufe for the Queen, and, my Lord,

it is an indictment that is brought againft the De-

fendants; it is for a very great Infolence and

Affault, in fetting upon Mr. Colepeper, and de-

figning to take away his Life ; and truly, my
Lord, it is a very extravagant Trefpafs as I

have met with. The Gentlemen pretend to

fhelter their ill Defigns againft Mr. Colepeper,

under the Name of a very great and worthy

Perfon, Sir George Rook -, they pretended they

came upon his Account to quarrel with Mr.
Colepeper, truly for him they would quarrel with

Mr. Colepeper. My Lord, Mr. Colepeper told

them, that if Sir ' George Rook had taken any

thing ill of him, he knew he was a Gentleman
of Quality and Worth, and would acquaint him
with it himfelf, or he would fpeak with Sir George

Rook about it. The Gentleman that came to

him, was a kind of Mafter of Defence, and up-

on all Occafions hath his Sword ready at any

Man's Service ; one would wonder at his coming
fo roughly upon a groundlefs Miftake, for he had
nothing againft Mr. Colepeper -, and, my Lord,

the Gentleman with fome furly Language left

him ; and my Client was jealous truly what
might be the Lvent of this kind of Proceeding.
Tho' Mr. Colepeper is known to be a Man that

will not be afraid of any Man of Honour what-
foever ; and that they have had fufficient Expe-
rience of upon Occaiion. My Lord, upon that,

Mr. Colepeper thought it proper however to en-

quire a little into this Matter, and went to wait

upon Sir George Rook, and know if there was any
thing real in it, that he had Occafion to take ill

from him ; but he could not imagine any thing,

but the groundlefs Pretence thefe Gentlemen had.

One of them told him at Wind/or, Mr. Colepeper

afk'd how Sir George Rook did, or where he was ?

A Queftion which any Man might a(k without

any Offence certainly in the World ; this they

did pretend to alledge againft him ; the Man-
ner of the Queftion, that was the Thing was
taken Notice of, as if a Man fhould fay, How
does fuch a Man do ? And he could not fpeak
this without an Affront, it is very exttaordinary

indeed ! But Mr. Colepeper had great Reafon to

believe there was a Defign upon him ; and he

found, that there were two or three Perfons that

are Gentlemen, that do make ufe of their

Swords upon Occafion ; and they are now De-
fendants in this Caufe ; and, my Lord, Mr. Cole-

peper finding himfelf befet very plainly, and hav-

ing Notice by feveral Letters from his Relations*

that there were feveral People, that were this

Gentleman's Acquaintance* that were hunting

after him, he began then to look about him,

as every prudent Man would do ; every prudent

Man, though never fo brave, will take Care not

to be murdered ; and, my Lord, upon this he

did* I think, walking along the Street, meet with

this fame Mr. Denew, who began to be rough

with him : Mr. Denew, fays Mr. Colepeper, you
know you are a Man that is known to be

fkilful at your Weapons, and if you are re-

folv'd to fighr, pray lay afide your Cane, fays

he, and if you will run me through, as you
talk, pray lay afide your Cane. No, fays he,

and takes his Cane, and was going to ftrike

Mr. Colepeper 1 with that Mi\ Colepeper thought it

time to draw, and Mr. Denew he drew, and they

had about half a Score Paffes at one another ;

and this Gentleman of Defence had not at leaft

more Skill, or more Courage than Mr. Colepeper,

but he thought fit to throw down his Sword,

and rub off* in the Crowd ; and Mr. Merriam

was with him ; and for an honourable Retreat,

fays he, Mr. Colepeper muft have a Care how
he manages his Tongue, how he talks •, this he

would pretend to the Mob as a Reafon of his

fetting upon Mr. Colepeper. My Lord, we lhati

fhew to your Lordfhip, at feveral times thefe

Perfons have defign'd and endeavour'd to fet

upon Mr. Colepeper, they have pretended to chal-

lenge him upon their own Account ; at firft it

was upon the Account of Sir George Rook, as

they pretended -, then, my Lord, they came to

him again : I have fpoken, fays Mr. Colepeper,

to Sir George Rook, and you have nothing to do
to meddle in this Matter. How? fays Denew,

the Affront is to me : To you ? fays Mr. Cole-

peper, How's that? Why you talk'd, fays he,

too loud for me. This Man of Courage, if a

Man does not talk to pleafe him, he is angry at

the Talk, and will fight him, and Merriam was

upon the fame Terms ; and if Sir George Rook
was
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was fatisfied, yet however they mull have Satif-

iaction ; and there were twenty more of them
that were Friends and Dependents upon Sir

George Rook, that had that Efteem of him, that

they would make him know himfelf ; and he

nmft fight them all, or be infulted. My Lord,
this has been the Behaviour of thefe Men, and

my Client is forced to. make this Matter publick,

and hath made a Profecution againft them ; and
no Man as ftout as Hercules will iuffer himfelf to

be murdered, or fet upon by twenty Men. My
Lord* we will make out this to be our Cafe, and

doubt not but the Gentlemen of the Jury will do
us Right.

Mr, Colepeper /worn.

Court, for Qiieen. Pray, Sir, will you give my
Lord and the Jury an Account of this whole

Matter, and of thefe Gentlemen the Defendants,

Mr. Denew, Merriam, and Britton ?

Mr. Colepeper. My Lord, upon the nth of July

laft, I think it was, I was attendirig at Windfor,

having Bufinefs before the Queen and her Council,

there was a Gentleman, who I underftand is

fince gone to America, one Colonel Seymour : I

having Bufinefs there, and there being an Ex-
prefs come from the Fleet, I inoffenfively afked

where Sir George Rook was, and how he did?

he could not tell ; but, fays he, here was Sir

Jacob Banks juft now, he could give me a par-

ticular Account : No, I told him, I afked on a

publick Account, and I was not defirous parti-

cularly to know-, fo away I went. About an

Hour afterwards, coming back to the fame Place

again, Sir Jacob Banks comes behind me, and

pulls me round about by the Sleeve.

L. C. Juftice. When was this ?

Mr. Colep. This was in the Beginning of July.

L. C. J. Who did fo ?

Mr. Colep. Sir Jacob Banks, my Lord.

Coun. for Queen. Begin with Mr. Denew,

Mr. Colep. If you pleafe, my Lord, to let me,

I'll deal fairly with the Court and Jury, and rip

the whole Matter up.

L. C. J. Go on, if you pleafe, Sir 5 what faid

Sir Jacob Banks ?

Mr. Colep. Says he, I muff, fpeak with you. I

difpatched my Bufinefs with the Door-keeper,

and went to him, and afked his Bufinefs with me.

Says he, What do you fay of Sir George Rook ?

Said I to him again, Nothing at all. Says he,

You have been talking of Sir George Rook's being

at the Bath, and drew his Finger crofs my Nofe ;

I drew my Finger crofs his Nofe, in the fame

manner, and he ftruck me with his Cane. I

applied my felf in a few Days after to the Duke
of Devon/hire^ who is Lord Steward of the

Queen's Houlhold : He gave an Account of it

to the Queen ; and I was told the Queen had

ordered a Profecution againft Sir Jacob Banks

for this Offence.* After this, on the 21ft Day
of Auguft, near Temple- Bar, Mr. Denew and Mr.
Merriam came to me in the Toy-Shop by the

Temple.

Coun. for Queen. Confider about what Time of

the Day was this ?

Mr. Colep. About 9 or 10 o'Clock.

Coun. What Day ?

Mr. Colep. The 2 ift of Auguft. Mr. Denew comes

clofe up to me, and whifpers me ; fays he, I defire

to fpeak with you. I was going with Mr. Denew

into the Inner-Temple Lane -, and as I went out of
the Shop, Mr. Merriam gave me a wifhful Look,
and fays nothing, but goes his way into the Rain-
bow Coffee-houfe. Says Mr. Denew, I have 4
Meffage for you from Sir George Rook. Pray, Sir,
faid I, what is it I Sir George Rook, fays he, is
informed that you take a Freedom with 'his
Name, and demands of you a Gentleman-like
Satisfaclion. Pray, Sir, faid I, who are you ?

for tho' he is my Countryman* and I had' feen
him, I did not recollect who he was : Says he,
My Name is Denew, I then reeolle&ed his Per-
fon and Chara&er. Said I, Mr. Denew, my
Circumftances are very particular , I /hall wait
upon Sir George Rook : I have been advifed to que^
ftion him ; but private Revenge is not much my
Principle ; and I think I have the Advantage of
•Sir George Rook in the Fighting Part. Says' Mr.
Denew, Sir George has Friends, and there will be
a Way found out for that. I from thenee imme-
diately imagined (and by the feveral Letters my
Mother fent to me out of the Country, of Mr,
Knatchbull's, Sir George Rook's Friend, coming
often, and fending to enquire after me) that I was
befet. My Lord, I defired Mr. Denew to call at 1 1„
Sir, faid I, if you pleafe to come to me at 1 1 of the
Clock to my Chamber in the Temple^ I will then
give you a farther Anfwer. At 1 1 o'Clock Mr.
Denew came ; it ftruck 1 1 juft as he came up
Stairs: He then told me, I had difappointed
Sir George Rook, and gave me feveral Reflections,
which I paffed over, apprehending his Defign.
Mr. Denew infifted that I fhould go down pre-
fently to Sir George Rook : I faid I would wait
upon him at 5 o'Clock, and did not doubt but I
fhould fatisfy him, for I had not injured him

:

But Mr. Denew was not fatisfied with that An-
fwer, and would quarrel with me if I would not
engage to go at 1 o'Clock : So I did * but it was
On condition that Mr. Denew fhould not be there.
Said I, Mr. Denew^ my' Bufinefs is with Sir
Gebrge Rook, and my Friends are out of Town j
my Bufinefs is with Sir George Rock only, and not
with you i So he agreed not to be there ; but
afterwards at parting, faid he unawares, Pray
don't difappoint us. Now Mr. Denew havino-
before told me there would be a Way found out
for that, and that Sir George Rook had Friends,
and I thinking on my Mother's Letters out of
the Country, concluded that I fhould not have
fair Play ; for thefe Reafons, inftead of going
to Sir George Rook, I wrote a civil Letter to him,
of which I have a Copy in my Pocket, the Sub-
ftance of which was, That I had never injured him
at fVmdfor, and that I would wait upon him at

5 o'Clock : And I ordered my Man, Be fure,
faid I, do you take Notice whether Mr. Denew
be there, and what other Gentlemen are there ;

becaufe, as I faid before, I did apprehend my
felf to be befet, my Lord. My Man goes with
this Letter, and brings me Word that he had
feen Sir George Rook, that he had delivered the
Letter, and that he had fent Word, That if I

did not come to him by 5 o'Clock, he would
immediately fend after me : At the fame time
my Man faid he faw Mr. Denew there, and fome
others. My Lord, feeing I was ufed in this

manner, I endeavoured to feek for Friends to
go down, becaufe I was loth to go naked to Sir

George Rovk's. To this purpofe I went about,

* Sir Jacob Banks was indifted for this at the Quarter-Sefiions in Berkjhire. See Modern Cafes argued and adjudged in the

Court of £>ueen's-Bencb, in the zd dnd $d Years of 2>ueen Anne/ Page 24.5, where the Cafe is at large reported.

to
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to the Smyrna Coffee-Houfe in the Pall-Mall, and

to Tom's CofFee-Houfe in Covent-Garden. There

my Sifter Steed fent me Word by this very Servant;

that Mr. Denew was come back to my Lodgings

I took that Occafion to 20 to Sir George
o

Rook's

turned of that Time when
Whether Sir George Rock was

Houfe ; the Time appointed was 5 o'Clock, and

it was but a littl

I went. I afked,

within? The Servant anfwered me, No-, but

in fuch a manner that I thought he was Within:

Said I, Sir George Rock is within ; fays he, He
is either within, or hard by : Said I, Tell him
that I am here. The Servant went immediately uhjuft Quarrel; you
from me, and in my Eye he went to no Houfe, Terms of it equal.

I kept my Eye upon him, I think he fpoke to

•no Creature; but he returned, and faid, Sir

George Rook was not at home. This farther con-

vinced me, and I ordered my Man to look for

him ; faid I, Look in that Room for Sir George

Rjok; he did fo, and he was not there; then

I ordered him to look up Stairs.

L. C. J. Where was this ?

Mr. Colep. My Lord, in Sir George Rook's

George Rook took Notice of this Challenge he
had fent by Mr. Denew, and renewed it him-
feJf. Said I, Are you refolved to fight with
me, right or wrong ? He faid he was fatisfied

in the Wrong that was done him, and feverai

others had injured him by making Reflections

on him ; but he would fee if he could find

them out, and deftroy all his Enemies. Sir, faid

I, I have not injured you; the Terms are not
equal

; you fight with your Pardon in your
Pocket, and I fight with the Halter about my
Neck : Therefore, faid I, Sir, if you prefs this

are obliged to make the

Said he^ I am going to

Houfe. After I faw he was not to be found
there, I took my Coach and went to St. James's 3

I difcharged my Coach, and went crofs the Park,

and from thence, by Water, to my Lodgings;
and when I came in, my Sifter told me, Mr.
Britton had been to fee for me.

L. C. J. Did you not fee Sir George Rook sit

that time ?

Mr. Colep. No, my Lord.

L. C. J. Did you fee Mr. Denew there ?

Mr. Celep. No, my Lord 5 for Mr. Denew was
gone to my Lodgings the mean time, and I took
that time to go to Sir George Rook's : My Bufi-

nefs was to mifs Mr. Denew, and to fpeak with

Sir George Rook.

L. C. J. What Time of the Day?
Mr. Colep. At 5 o'Clock, my Lord, the Time

appointed, or a little after. My Lord, my Sifter

told me when I came home, that Mr. Britton

had been there to enquire for me,- and Mr. De-
nezv too, and ordered her to fend for him to a

Coffee-Houfe; fo accordingly fhe fent, and he

was gone. About 10 o'Clock at Night in came
Mr. Denew again: Sir, fays he, I defire to fpeak

with you : Sir, faid I, I have fio Bufinefs with

you ; I fhall receive no more Meffages from Sir

George Rook by you, nor fend any more Meffages

to Sir George Rook by you.- I faid farther, I had
been at Sir George Rook's Houfe, and I believed

he was denied ; but, faid I, I will be there

again to morrow : But, fays Mr. Denew, we will

end it our felves below: I have a Friend, fays

he, below, and I fee you have a Friend with you,
and we will end it. My Lord, this was at about
10 o'Clock at Night.

'

L. C. J. Who was with you 1

Mr. Colep. My Sifter Steed, one Mr. Cumin,

and Mrs. Harlackenden. Mr. Denew, faid I, my
Bufinefs is not with you, but with Sir George

Rook: Says he, That fhall not ferve your turn:

Says I, 1 hear you: Sir, fays he, By God, I will

have you out: J-aid I, I hear you: By God,
fays he, I will have you, if you are to be had
above Ground. He then went away that time.

The next Day, being Sunday, I was drefled al-

moft as foon as it was Light, and about 6 in the

I was at Sir George Rock's Houfe. I

an Hour-, about 7 he came down
to me : I went into his Clofet with him : Sir

Vol. VIII.

Morning
ftaia near

Holland^ and I will accept of your Satisfaction

upon the Coaft of Holland: Said I, if you in-

fift upon it, I will wait upon you into Hol-

land; you fhall keep the Matter fecret be-

tween us, and let me have no more MefTages

from other Gentlemen, who in Cafe of Acci-
dent may be Witneffes againft me; but fend a

Servant or Porter to me, and I will immedi-
ately come to you, and the Matter fhall be
concerted betwixt our felves in private; I then

went home; and after I had been at home
about half an hour, Mr. Britton came in: There
were with me in the Room, my Sifter Steed,

Mrs. Harlackenden, and Mr. Bendy. Mr. Britton

defired the Company to withdraw, for he want-
ed to fpeak with me ; accordingly they with-

drew : Says he', Mr. Colepeper^ I come to you
but . of Friendfhip ; you are a Gentleman of

Quality, and Sir George Rook hath thought fit

to proceed with you as fuch, and hath fent

you a Challenge : Said he, I was with him Ye-
fterday, and there, fays he, we confulted toge-

ther how to proceed with you ; and, fays he,

here is an Affidavit of Colonel Seymour's: I read

the Affidavit; it is pretty long; but, to the

beft of my Memory, it amounts to this, That I

afked where Sir George R.ook was, and how he

did, abruptly, and in an odd manner. Now Mr;
Britton having delivered me this Meffage, fays

he, Mr. Colepeper, here is a Paper which Sir

George Rook will be fatisfied with if you will fign

it : He read the Paper to me, and fhewed it me
to read : I fhall know it again when I fee it ; it

was to this purpofe, That I had never fpoke

amifs of Sir George Rook at Court, or at any Place

whatfoever* or to Sir Jacob Banks, or any Per-

fon whatfoever; that if I had faid any thing

that could be taken as a Reflection by him or

his Friends, I was heartily to afk his Pardon.

Said I, This Paper is a moil unworthy Thing,

and I will lofe the laft Drop of my Blood before

I will fign it. If you do not, faid Britton to me^

there are twenty of tis; the Quarrel is in its own
Nature a publick Quarrel : Sir George Rook is the

Flower of Kent ; he gets Offices and Preferments:

for his Friends ; and there are above twenty of

us will ftand and fall with him; and I will ftand

by him for one, and 1 have a Friend or two

hard by ; if you will not fign this Paper, come
out. Said I, Mr. Britton, you tell me this now,

but have you feen Sir George Rook to Day ? Says

he, I know his Mind better than you. My Lord,

he then tendered me the Paper again, and told

me it was the laft time that I fhould have that

Favour offered; and faid, If you will not fign

it, you will be infulted: Said I, I will fooner

die than fign it; I will defend my felf. With

that he goes out at the Door: Says my Sifter,

A a a Pray
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Pray go to the Door with him : No, faid I, the

Villain hath challenged me. I then went to Mr.

S.sntly, and told^ him, in Confidence of Secrecy,

which he promifed, that Sir George Rook and I

had agreed to meet upon the Coaft of Holland.

"Pray, Sir, faid I, go along with me in the Street*

5<jy they go in Clullers, and I mall have no fair

Play : Draw not your Sword, faid I, and obferve

that I draw not mine fir ft > I'll be upon the De-

fenlive here, faid I : And when I came to St.

Clement's Church, Mr. Denew overtook me, and

_
came to me.

Conn. Queen. What Morning?

Mr. Ccicp. The fame Sunday Morning, about

Two or Three Hours after I had been with Sir

George Rook : I had my Eyes about me, as I

thought it concerned rne to have, and I often turn'd

about to fee who was coming. I faw Mr. De-

new running after me : Seeing him run, I thought

it not worthy of a Man to run from him : I ftood,

he comes up to me ; fays he, Well over-taken

:

Said I to him again, Your Bufinefs, Sir? Says

he, I come to demand Satisfaction of you : Said

I, I have been with Sir George Rook, and have fa-

tisfy'd him ; Well but, fays he, you have not fa-

tisfy'd me, and you are a Scoundrel and a Raf-

cal ; and if you will not draw, Pll cane you : I

thought not fit to return his ill Language again;

and in the next Place, I would give no Colour to

the Quarrel, being upon their own Accounts.

Said I, I fee you are Two to One, becaufe Mr.

Merriam was there: No, laid Mr. Denew, you

are Three to Two ; for I had this Mr. Cumin

and Mr. Bently^ my Friends, with me: No, faid

I, I will engage no Man in my Quarrel, but I will

go with you myfelf ; fo I went with him, and as

we were going, faid I, Mr. Denew, What Quar-

rel have you with me? Says he, You fpread out

your Plands thus, and railed your Voice. Said I,

Mr. Britton hath been with me, and told me of

your Confultation ; but Sir George Rook will not

thank you for this, for 1 have been with him.

Says he, I know Sir George Rook's Mind. Said I,

I have been with him this Morning; Have you

feen him fince? I know his Mind better than

you, faid he, and you mud fight with me. So I

went along with him. When I came to the Cor-

ner of Little- Drury- Lane, I obferved him to have

a very great Cane in his Hand: Said I, you have

a great Cane, which is an Advantage, if you

have Skill to ufe if, you muft lay down your

Cane : Inftead of laying it down, he up with it

as faft as he could to ftrike me ; with that I ftep'd

back and drew my Sword, and he did the fame ;

but he fumbled, having his Cane in his Hand, fo

that I believe my Sword was out rather fooner

than his: 1 walk'd back about the Length of this

Court, and there I flood; Mr. Denew came to

me. Tho' I know fomething of Fencing, I had

heard fo much of Mr. Denew's Skill, that I was

not willing to venture my Skill againft his: I held

my Sword clofe to my Body, with the Point up,

and thruft without Parrying, and drew it bade

again to my felf. This was the Way of my De-
fence; and we had, in this Manner, about {even

or eight Pafles at each other : At laft, feeing the

Advantage he had of me with his Cane, I threw

firft my Hat at him, which mifs'd him ; afterwards

1 threw my Peruke, which hit upon his Shoulder;

I took that Opportunity, and made a home Pafs

at him: Says Mr. Denew, That js not fair, and

dropt his Sword, that is not fair, faid he : Fair—

!

faid I; any thing to an Affaffin; you ate a Vil-

This,lain hired by •. » to Affaffinate me.
my Lord, was what I faid.

Coun. for Queen. Mr. Colepeper, you faid at the

firft Time, That Mn Denew replied, that Sir

George Rook had Friends, and there would be a

Way found out for that: What was it?

Mr. Colep. That Sir George Rook had Friends,

and there would be a Way found out for that.

Coun. for Queen. For that : What did you think

was the Meaning ?

L. C. J. Who faid that?

Mr. Colep. Mr. Denew to me, my Lord, in the

Inner- Temple-Lane

L. C. J. What, at the Firft Meeting?
Mr. Colep. Yes, my Lord.

Coun. for Queen. But your Servant that you
fent, did he fee him there ?

Mr. Colep. Yes, fo he faicL

Coun. for Queen. That Day you was at Sir George

Rook's, was Mr. Denew there ?

Mr. Colep. I did not fee him there.

Coun. for Queen. Who was by when you had
the Scuffle at Little-Drury-Lane?

Mr. Colep. Mr. Cumin^ and Mr. Bently.

Coun. for Queen. Was Mr. Merriam there ?

Mr. Colep. Yes, he came with Mr. Denew, and
was ready to make one.

L. C. J. Did Mr. Merriam draw his Sword ?

Mr. Colep. No, my Lord ; he ftood by.

Coun. for Queen. What did Mr. Merriam fay

that Time in your hearing?

Mr. Colep. I did not hear him fpeak any thing.

Coun. for Queen. I afk you this, Did he fay at

any Time, that he had taken Sir George Rook's

Quarrel upon himfelf?

Mr. Colep. Yes, Saturday Night.

Coun. for Def. Don't lead, don't lead.

Mr. Colep. My Bufinefs, faid I, is with Sir

George Rook. Mr. Denew faid, He had another

below, and he would end it there ; fays he, By
God, Pll have you out.

Coun. for Queen. What is this Denew?
Mr. Colep. I don't know that 1><? is a Gentleman,

I believe he is not. He has, by Report, no very

good Fortune, and is faid to have fought in other

Peoples Quarrels pretty frequently.

Coun. for Queen. Is he a Soldier, or a Fencing-

Mafter, or a Gentleman ? What is he ?

Mr. Colep. He is one that hath great Skill in

Fencing, and I thought him cull'd out for that

Reafon.

Coun. for Queen. What faid Mr. Britton, at the

Time he brought Colonel Seymour's Affidavit?

What did he talk of a Confultation ?

Mr. Colep. He told me, he was with Sir George

Rook the Day before, and that they were con-

fulting how they might proceed with me.
Coun. for Queen. How often was Mr. Merriam

with Mr. Denew?
Mr. Colep. I faw him when Mr. Denew firft

deliver'd the Challenge, and at the Time of the

AfTault; and I underftood he was in a Coach,

at Ten o'Clock at Night, when Mr. Denew chal-

lenged me out.

Coun. for Queen. Did Mr. Britton ufe any Words
about faving your Life or Honour?

Mr. Colep. Yes ; he faid, It was all I had to

fave my Life, to fign that Paper.

L. C.J. Who faid fo?

Mr. Colep. Mr. Britton, my Lord, Sunday

Morning, about an Hour and a half alter I had

been with Sir George Rook.

Mr.
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Court, for Queen. And when you refufed it, what

did he fay then?

Mr. Colep. Says he, the Quarrel is publi'ck in

its Nature, Sir George Rook is the Flower of

.Kent, and there are above Twenty Friends de-

pending upon him; and, fays be, Come out, I

will Hand by him. I told him, it was unworthy

of him to tender fucli a Paper, and I would lofe

the laft Drop of my Blood before I would fign it.

Coun.for Queen. What did he fay then ?

Mr. Colep: Then, fays he; you 11 be infulted.

L. C. J. ' Then you did not hear Mr. Merriam

fay any thing, or do any thing ?

Mr. Colep. Yes, my Lord; I faw him make a.

Motion, when Mr. Denew laid, Here is Mr. Mer-

riam, and I have another Friend hard by : And
after the Scuffle was over, I met Mr. Britton hard

by-

L. C. J. How far ?

Mr. Colep. It was near 'Temple-Bar,

L. C. J* This Side, or the other ?

Mr. Colep. Juft this Side, coming through as it

were. I was firft overtaken by Mr. Denew near

St. Clement's Church.

L. C. J. What Time of the Day was this?

Mr. Colep. It was during the Time of Divine

Service.

L. C. J. Where were you going ?

Mr. Colep. My Lord, I am a Man, as other

Men are ; I thought myfelf moll barbaroufly

ufed, and fince I had made this Agreement with

Sir George Rook, to give him Satisfaction upon
the Coaft of Holland, I went to tell Mr. Button-,

that if he would go over with Sir George Rook, I

would fpeak with him after 1 had fpoke with Sir

George Rook.

L. C. J. I afk you where you were going then ?

Mr. Colepi. I was going from my Lodging to

beyond St. Clement's Church.

L. C. J. Upon what Occafion ?

Mr. Coitp. My Lord, to fpeak with Mr. Britton.

L. C. J. Did he lodge thereabouts ?

Mr. Colep. Yes, my Lord, I think in Bofwcl-

Court. I was in fo much Paflion, that as I went*

I felt not the Ground that I trod upon.

Coun. for Queen. How foon after Mn Britton

was gone from you did you go out ?

• Mr. Colep. Immediately.

Coun. for Queen. How foon after that did you
fee Mr. Denew?

.

Mr. Colep. Immediately he overtook me.

L. C. J. What Need had you to go after Mr.
Britton? You had feen him juft before at your
Chambers ; you fay you went to fpeak with Mr.
Britton; you fay he was juft before at your Lodg-
ings ; Why did you not tell him fo then ?

Mr. Colep. My Lord, my Pafiion began to rife

afterwards, upon the Reflection.

L. C. J. Had you not toid him as much before?

Mr. Colep. Yes, my Lord ; but I had not bid

him prepare to go, and that I would take him
after Sir George Rook in Holland.

L. C. J. Did you intend to tell him, that you
would meet with him in Holland, and deal with
him after Sir George Rook ?

Mr. Colep. I did fo.

L. C. J. Did you go after Mr. Britton, to at-

tack him immediately? Or only to tell him, that

alter you had difcharged yourfelf of your En-
gagement with Sir George Rook, you would en-
gage with him ?

Mr. Colep. Yes, my Lord : But always on the
Defenfive Part here.

Coun. for Queen: How far from your Lcdgings
did Mr. Denew ftand ?

Mr. Colep. I lodge in Cecil-Street, and he over-

took me about St. Clement's Church; and he run.

Mr. Merriam was with him at that Time, and he

pointed at him as another ; I apprehended Mr.
Merriam to be one of them.

Coun. for Queen. Was he there the firft Day
Mr. Denew came to you ?

Mr. Colep. Yes, the firft Day.

L. C. J. Did Mr. Merriam fay any thing to

you ?

Mr. Colep. No, my Lord.

L. C. J. Did he hear what Mr. Denew faid to

you ?

Mr. Colep. Yes, my Lord, at the Time of the

Affault.

L. C J. But the firft Time ?

Mr. Colep. No, my Lord ; he gave me a will.

-

ful Look at going into the Coffee- Floufe.

Coun. for Queen. Did he lay his Hand upon his

Sword, or any thing ?

Mr. Colep. No; I believe not.

Coun. Def. That is not fair : Pray, Sir, be pleafed

to anfwer me a Queftion or two. You fay you
was going to Mr. Britten's, Wr

as it not with a

Defign to challenge him ? You lay likewife,

Your Paffion was fo high, you did not well con-

ceive what you did; Did you not defign to chal-

lenge him then ?

Mr. Colep. No; neither to challenge, nor to

quarrel with him inftantly. But I told Sir George

Rook, at parting, that I hoped he would change

his Refolution ; but; faid I, if you perfift in it,

I will wait upon you, and if he would perfift in

the Refolution, then I thought, that fince Mr.
Britton had ufed me in this Manner, he was fitter

than another* that was an innocent Perfon.

Coun. Def. I think you fay you had a Challenge

from Sir George Rook; Was it in Writing, or by
Word of Mouth ?

Mr. Colep. By Word of Mouth, by Mr. Denew.
Coun. Def. You fay, Mr. Denew overtook you

by St. Clement's ; Do you apprehend that they

came thicher to meet with you ?

Mr. Colep. I apprehended it wherever I went

;

I looked to be attacked in the Street, and fo I told

Mr. Bently, and defired him to be with me, and
take Notice, that I was upon the Defenfive, for

there will.be Swords drawn.

Coun. Def. You fay you lodged in Cecil-Street,

How could you think to meet them there ? Did
you think they would lie in wait?

Mr. Colep. Yes> and that they were waiting for

me every where : When I arofe in the Morning,
and looked from my Lodgings, I faw fome Per-

fons ftand at the End of Cecil-Street, and bob,

and run: Thefe I apprehended were Setters.

Coun. Def. Mr. Colepeper ; the 2 1 ft, you fay,

was the firft Time that you had any Dilcourlc

with thefe People, pid. you not fend to Mr. De-

new to come to your Chamber ?

Mr. Colep. No.
Coun. Def. At Eleven o'Clock ?

Mr. Colep. No, faid I, if I fliould out-ftay my
Hour, come at Eleven to my Chamber ; and ac-

cordingly he came : My Reafon was, I found he

would make a Quarrel of it, if I difappointcd

him but a Moment
Coun. Def. Did you not fend your Servant for

him ?

Mr. Colep. No, I fent my Servant to the Cof-

fec-Houfe, to fee whether he was there.

Coun.
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Ccun. Def. Did you not fend for Mr. Britton?

Mr. Colep. No, I believe my Sifter did ; fhe

thought him to be a Peace-maker* as he pretend-
ed hirnfelf to be.

Coun. Def. Give me Leave to aflc you one Que-
ftion: You fay you were in great Pafiion, you
thought your felf likely to be attacked, Why then
did you go out that Morning to Mr. Britton's?

Mr. Colep. I have given you an Account of that

already ; I was provoked more than Human
Nature 'could bear.

L. C. J. He fays, that what Mr. Britton had
offered to him, made him to be further enraged*
and went after him to acquaint him, that after he
had difengaged Sir George Rookj he would engage
with hirm

Mr. Colep. I don't know what I mould have
faid to him, but thofe, my Lord, were my pre-

fent Thoughts.
Coun. Def. When Mr. Denew met with you*

were there not fome hard Words that pafTed be-

tween you Two ?

Mr. Colep. No, not any on my Part.

Coun. Def. Did you not give him fome abuftve

Language ?

Mr. Colep. I did not, Sir-, he called me Scoun-
drel and Rafcal, but 1 made no Return to him.

Coun. Def. But when he came to your Chamber
at Ten o'Clock at Night, did you not tell him
that you had been at Sir George Rook's, and that

he had ufed you like a Scoundrel; and that you
believed him to be like him ?

Mr. Colep. No, nothing of that: I have not
feen Sir George Rookf I faid, and I believe he de-
nied hirnfelf,

Coun. Def. Pray, Mr. Cclepeper, the firft Time
Mr. Denew, you faid, faid nothing that was un-
civil to you : Then he only fairly delivered to you
a Meffage,

Mr. Colep. And that Sir George Rook had
Friends; and,, that there would be a Way found
©ut for that.

Coun. Def. What fort of Reputation had Mr.
Britton ? Is he ufed to fight Duels ? Is he famous
for Duelling ?

Mr. Colep. I know nothing of him : He is my
Country- man, but I live a great Way from him.

Coun. Def. What Age is lie of ?

Mr. Colep. He is an able ftrong Man of his

Age: He is in Court, you may fee him.
Coun. Def. I afk you, on your Oath, upon the

Time you admit he, Mr. Denew,- was civil, did

he give any Reflections at firft ?

Mr. Colep. He did not call me Scoundrel and
Rafcal the firft Time.

Coun. Def. You admit, the firft Time he was
civil?

Mr. Colep. No, Sir, he gave me feveral Re-
flections, but did not call me Scoundrel and Raf-

cal at the firft.

L.C. J. Who did not?

Mr. Colep. Mr. Denew did not, at the firft

Time.
L. C. J. Did he ever call you fo ?

Mr. Colep. Yes, my Lord, at the Time of the

Afiault.

Coun. Def. Which call you the fecond Time?
Mr. Colep. When he came to my Chamber at

Eleven o'Clock in the Morning, that was the

fecond Time, then he would quarrel with me,

becaufe, as he faid, I difappointed Sir George Rook,

L. C. J. When was this ?•'

Mr. Colep. Saturday Morning, at 1 1 o'Clock.
Coun. Def. You fay he went away fatisfied ?

Mr. Colep. t do not fay he was fatisfied.

Coun. Def. I afk you upon your Oath, the third
Time, Whether there was not angry Words on
both Sides? You gave him reproachful Lan-
guage* and afked him what he had to do there at
Ten o'Clock at Night ? I think this was
Mr. Colep. There was none on my Side : He

faid that we might end it : I faid I had been with-
Sir George Rook, and I was of Opinion that he
was at home, and deny'd hirnfelf.

L. C. J. That was Sunday Morning.
Mr. Colep. No, my Lord, I had been there Sa-

turday Afternoon, and they faid he was not at
home then: This Gentleman afked, Whether I
did not, at 10 o'Clock at Night, give Mr. De-
new hard Words ? I faid, No.

Coun. Def Did he quarrel with yoti oh his own
Account ?

Mr. Colep. No, he declared it was upon Sir
George Rook's Account ; and faid he would take
the Quarrel upon hirnfelf.-

Ccun. Def. The third Time I thought you faid
he quarrelled with you upon his own Account?
Mr. Colep. Yes, on Sunday ; then I fpread my

Hands out, I afked him what Quarrel he had
with me? Said I* What is your Quarrel with
me ? Says he, You fpread your Hands out thus,-

and fpoke too loud.

Coun. Def. Was that all f

Mr. Colep. Yes: Then I afked him, faid I, Sirv

is this a Reafon you muft fhed my Blood, or puc
me under a Neceflity of fhedding yours ?

L. G.J. When was that?

Mr. Colep. On Sunday Morning,- when he over-"

took me.
Coun. Def. The Queftion I would afk you is

this j You have faid,. Sir, that Mr. Denew over-
took you by Little-Drury-Lane End ?

Mr. Colep. No, Sir-, he overtook me behind
St. Clement's Church,

Coun. Def Then, pray Sir, when you had fome
Parley with him, I would afk you upon Oath,
who drew the firft Sword ?

Coun. Plain. He told you that before.

L. C. J. He has told you the Manner of it.

Mr. Colep.' I'll tell you again : Says I, you have'

Skill in Fencing,, that is enough ; you muft lay

down your Cane: With that, he took up his

Cane to ftrike, I then ftepped back to draw, and
he was flower than I, becaufe his Cane hindered

him,

Coun. Def. Then who made the firft Pafs ?

Mr. Colep. I cannot tell; I ftood my Ground*,

he came up at me.

Coun, Def. I thought you faid you made the

firft Pafs at Mr, Denew.

L. C. J. He told you the Manner: He faid he

drew his Sword, and went back* and Mr. Denew
came up to. him.

Coun. Def. I would know who made the firft

Pafs ? You fay you threw your Hat at him.

Mr. Colep. Yes, I did afterwards.

Coun. Def. But was it not you that made the

firft Pafs ?

Mr. Colep. Indeed I cannot tell ; if there was
any Advantage,. I believe I might take it.

Coun. Def. Where was the Place propofed for

your Fighting with Mr. Denew?
Coun. Plaint, There was no Place-, he way-

laid him.
• Mr. Colep.
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Mr. Colep. He kept clofe to me, and would not

let me ftir a Foot from him, but I did not intend

to run away from him.

Coun. Def. But you faid you defign'd to meet

Sir George Rook in Holland.

Mr. Colep. Yes.

Conn. Def. Then how came it to pafs you did

not meet him ?

Mr. Colep. Becaufe I think Sir George Rook had

hot ufed me as a Gentleman ; and I don't think

myfelf obliged to obferve Rules of Honour with

him.

Coun. Plaint. That is not fair.

Coun. Def. Had not Mr. Denew his Cane in

his Hand, when he fought you ?

Mr. Colep. Yes •, I am glad you afk me that

Queftion : He held his Cane in his Left Hand,

and I found it inconvenient in my Pafling ; faid

I, Coward, lay down your Cane, but he kept it

in his Hand ; but Englijh People love fair Play,

and thofe that flood behind him, cry'd out, Lay
down your Cane ; and then he fumbled to lay

down his Cane, and I threw my Peruke at him,

and made a Pafs at him : This was after four or

five Paffes.

Coun. Def. I beg the Favour of you to afk you

one Queftion, You fay the Place you faw Mr.

Denew firft was the Toy-Shop.

Mr. Colep. Yes.

Coun. Def. Is it not a ufual Place where Gentle-

men ufed to ftand ?

Mr. Colep. Yes.

Coun. Plaint. When you were going along the

Back-fide of St. Clement's Church, I afk you, In

what Manner did Mr. Denew come after you ?

Did he walk very faft, or run ?

Mr. Colep. He run.

Coun. Queen. Did Mr. Merriam run ?

Mr. Colep. I did not fee him 'till he came up to

me.
Coun. Def. I afk you this •, At the Time you

drew your Sword, did he offer to ftrike at you fi ft ?

L. C. J. Has he not told you plainly ?

Mrs. Steed Sworn.

Coun. Plaint. Pray, Madam, Will you be pleas'd

to acquaint my Lord and the Jury what you
know concerning this Matter, and what pafs'd

between your Brother, Mr. Colepeper, and Mr.
Denew, at his firft coming to him ?

Mrs. Steed. On the 2 1 ft of Augufi—

—

Coun. Queen. Speak as loud as you can.

Mrs. Steed. On the 21ft of Augufl, my Lord,

I went to the Temple to my Brother's Chamber,
to go along with me into the Country, according

to his own Appointment, and my Brother was
not at all ready, at which I was mightily fur-

prized j but my Brother was referved to me, and
I could not tell the Reafon ; I was loth to leave

him in Town, becaufe he had feveral Intimati-

ons in the Country, that he was mightily en-

quired after : So that, at length, I did fife it out,

that there was fome Danger in the Cafe •, and fent

my Coach and Equipage to Mr. Steed into the

Country, that he might not come up to expofe

himfelf to Danger too : At length, while I was at

my Brother's Chamber, about 1 1 o'clock, a

Gentleman came to the Door, whom I fince un-
derftood to be Mr. Denew, and though I could
not hear diftinctly what was faid, but fomething
about Hours, punctual in Hours, and precife in

Time, my Brother anfwer'd, that he had a Re-
Vol. VIII.

fpe6l to Sir George Rook, and Sir Jacob Banks, on
the Account of the Ladies they had married,

and the Family he had married into, and never
meant him Wrong.

Coun. Plaint. Say that again, what your Bro-
ther faid to Mr. Denew in relation to Sir George

Rook.

Mrs. Steed. I heard him fay he had Refpect for

them on the Account of the Ladies they had
married ; and never had the leaft Intention to af-

front or wrong them.

Coun. Plaint. What faid Mr. Denew to the

Matter ?

Mrs. Steed. I do not know, I know no farther

at the Temple. We went afterwards to Cecil- Street,

and my Brother fent a Letter to Sir George Rooky

and the Meffage that was brought back, was,

That he expected him at his Houfe, or would
fend immediately after him ; quickly after, Mr.
Denew came, and my Brother was gone out, then

I thought it would be Time well fpent to have
Mr. Denew in my Lodging : Of myfelf I fancy'd,

that while my Brother was abroad, he would come.
I knew my Brother was at Tom's Coffee-Houfe in

Covent-Garden, and I fent my Brother Word, Mr.
Denew was with me : I afk'd him if he wanted to

fpeak with Mr. Steed, my Hufband ? He faid,

No, it was with Mr. Colepeper, him he wanted to

fpeak to : I faid I had fent to him, and foon after

Mr. Denew wanted to be gone, and 1 faid, It will

make but a Comedy of Errors to go when I had
fent and expected him to return ; fo Mr. -Denew,

after fome Time fpent, went away : He faid,

There was but one Coffee-houfe in the Strand,

and there he was to be fpoken with. Juft after

he was gone, I went to feek after my Brother,

and juft as I was taking Coach with Mrs. Har-

lackenden, Mr. Britton came, and afk'd after my
Brother, Whether he was there, or at the Temple ?

I promis'd he fhould know where he was ; fo I

took Coach, and when I could not find my Bro-

ther, I return'd. My Brother came to my Lodg-
ings, with Mr. Cumin, a French Gentleman, who
fpeaks Engliflo very ill, about dark ; and a little

while after, my Brother fent to Mr. Denew, to

the Coffee-Houfe, where he had appointed, and
Mr. Denew came in a Coach, and came up into

the Dining-Room ; fays he, Mr. Colepeper, I muft

fpeak with you in private : Says he, You may
fpeak here : No, fays Mr. Denew, you muft come
out : Says my Brother, I have been with Sir

George Rook, and I could not find him ; either he

denied himfelf, or was not at Home: Says Mr.
Denew, That fhall not ferve your Turn •, let us

make an End of it now : Says he, Come out

;

God I will have you out ; God I will have you

out. There was a Multiplicity of Words, but

my Brother was civil and inoffenfive all the while

;

and Mr. Denew menaced fomewhat upon the

Stairs, and went off. The next Morning, my
Brother arofe very early, and, contrary to my
Defire very much, he went to wait upon Sir George

Rook: I was full of Terror at that, and thougl t

of nothing elfe, but to get Surgeons to heal the

Wounds and Stabs. I knew nothing how Mat-

ters went, fo my Brother return'd, and about

Nine or Ten Mr. Britton came again.

L.C.J. Where?
Mrs. Steed. To my Brother's and my Lodg-

ings in Cecil- Street ; and he enquiring over Night

for my Brother, and not finding him, and doubt-

ing whether he would be at the Temple, or at

B b b Cecil-
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Cecil-Street, I fent a Meffenger to tell him he was

at Cecil-Street, and I thought him to be a Media-
tor, or elfe I fhould not have introduced him to

my Brother ; fo when he came in, he defired

that Mr. Bendy, and we Women would with-

draw.

Conn. Queen. Who defired this ?

Mrs. Steed. Mr. Britton defired the Women to

withdraw, of whom I was one. Mrs. Harlacken-

den and I flood at the Door, to hear what we
eould, being very inquifitive in fo horrid a Cafe ;

and I heard them read fomething, but what that

was I could not tell* but my Brother told me
fince, it was Col. Seymour's Affidavit.

L. C. J. Where was all this ?

Mrs. Steed. At Cecil- Street, about Nine o'Clock

a Sunday Morning : I heard him pretend to be a

Mediator ; he faid he was a Mediator, and that

he had a Paper, which if my Brother would fign,

all would be well, and if he would preferve him-
felf, he muft fign it ; I did not hear what the Pa-

per was, but my Brother told him, that was un-
worthy of him, as a Mediator, to tender to him
fuch a Paper, which he look'd upon as ignomini-

ous, and would rather die than fign it : Then, fays

he, you'll be infulted ; then, fays my Brother, I

fhall defend my felf.

Coun. Queen. What did he fay then ?

Mrs. Steed. He faid, Sir George Rook was the

Flower of Kent, and the Quarrel was of a publick

Nature ; and for his Part, he would Hand and fall

by him, and fo Would Twenty more.
Coun. Queen. Did he talk of any Confultation

he had ?

Mrs. Steed. He faid he would fland and fall by
Jhhi, and fo would Twenty more.

Coun. Def. I hope you will not put Queflions

into her Mouth.
Another for Def. You do not afk fair Queflions.

L. C. J. She has anfwered very fair 5 pray don't

quarrel.

Coun. Queen. What did he fay farther ?

Mrs. Steed. Mr. Britton came to the Door, he
bid my Brother not to be in a Paflion ; I wondered
he defired my Brother not to be in a Paffion :

Said I to my Brother, Will you not go to the

Stairs with him ? Says he, A Villain, he has
challeng'd me out.

Coun. Queen. What Time of the Day was this ?

Mrs. Steed. About 9 or 10 o'Clock.

Coun. Queen. When did your Brother go out ?

Mrs. Steed. He went out immediately after that,

and told me he was going to drink a Difh of
Coffee : I was full of Concern, for Mr. Denew
over Night had challeng'd my Brother out,

and faid he had a Friend below in a Hackney
Coach.

Coun. Queen. Who faid fo ?

Mrs. Steed. Mr. Denew faid, he had a Man in

the Coach below ; a Friend he had too, as well
as my Brother.

L. C. J. Where was this ?

Mrs. Steed. It was at my Lodging in Cecil-

Street.

L. C. J. Indeed I miflook, for I thought it

was at Mr. Colepeper's Chamber.
Mrs. Steed. No, my Lord ; it was in Cecil-

Street, when Mr. Britton was going : Said I,

Brother, do not you attend him to the Stairs ?

as I thought in Point of Civility he ought to

do : Says my Brother, a Villain, he has juft now
challenged me out.

L. C J. Who faid fo ?

Mrs. Steed. My Brother faid fo.

L. C. J. Who did he fay was a Villain ?

Mrs. Steed. My Lord, I faid to my Brother,
why do not you wait on Mr. Britton to the
Stairs ? Says my Brother, a Villain, he has chal-
leng'd me.

Coun. Queen. Pray give an Account of what
pafs'd over Night between you and your Brother.

Mrs. Steed. I have fpoken to it already ; if

you will have it again, I will repeat it.

L. C. J. She hath faid it : Have you any more
Madam ?

Mrs. Steed. I have done with that, my Lord.
Juft after Mr. Britton had left my Brother, Mr,
Bently, an honeft Gentleman, and Friend of ours,

went out with my Brother, and quickly return'd,

and told me of the Affault my Brother had had
in the Strand; and that Mr. Merriam had faid,

my Brother had been too free in his Tongue with
Sir George Rook.

Coun. Def. You fay your Brother faid, the Vil-

lain challeng'd me, but you did not hear Mr.
Britton make any Challenge at all ?

Mrs. Steed. He faid he would fland and fall by
Sir George Rook.

L. C. J. He faid he would be infulted; that
he would fland and fall with him.

Coun. Queen. And that Twenty more were
engag'd ; that they would make an End of it

now.
Coun. Def. Madam, you were pleas'd to fay,

you apprehended Mr. Britton to be a Mediator :

Pray, what Reafon had you for thinking fo ?

Mrs. Steed. Becaufe, Sir, he had been, when I

was a Child, with my Father very civilly enter-
tain'd ; and he was a Man more in Years, I

thought, than to undertake fuch a Bully-Affair.

Coun. Def. Then pray do you know any thing
of Mr. Britten's being fent for to make up this ?

Mrs. Steed. I my felf fent for him by my Bro-
ther's Servant, becaufe he defired the Night be-
fore to know where my Brother was.

L. C. J. When did he come to you ?

Mrs. Steed. My Lord, he came Saturday in the

Afternoon, to know whether my Brother was to

be fpoken with at the Temple, or Cecil- Street, ot
where : I told him he fhould know if he had a

mind to it, and apprehending him to be a Me-
diator, I fent to him.

Coun. Def. In whofe Name did you fend to

him ?

Mrs. Steed. I did not mention any Name, but
that my Brother was now in Cecil- Street.

Coun. Def. Did you your felf fend, or know
of his being fent for more than once, or how?

Mrs. Steed. Never, I dare fay, but that one time.

Coun. Queen. I would only afk you this Quefli-

on, Was there any Talk of making an End ?

Mrs. Steed. Yes.

Coun. Queen. I only afk you this, at the Time
he refufed the Paper, did he talk of making
an End of it ?

Mrs. Steed. He faid, they might make an End
of it now ; it was not fo pofitive as come and
fight, but that he would make an End of it now.

L. C. J. Make an End of it now, Who faid fo r*

Mrs. Steed. Mr. Britton.

Coun. Def. What did you mean by that ? Your
Brother did not underftand him fo ; he thought
that if your Brother would fign that Paper, that

that wpuld make a fpeedy End.
Mrs, Steed.
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Mrs. Steed, I cannot defcant upon his Mean-

inf ; his Terms were high, and I believe it might

be fighting, and fo I took to be his Meaning of

his making an End of it.

Coun. Queen. Did he talk any thing of a Friend,

then .at the Time that he faid he would make an

End of it ? Did he talk of having a Friend ?

Mrs. Steed. No, he did not.

Mrs. Harlackenden Sworn.

Coun. Queen. Madam, will you acquaint my
Lord, and the Jury, what you know concerning

this Matter, of Mr. Denew and Mr. Colepeper,

what you know of the whole Matter ?

Mrs. Harl. Saturday, betwixt Five and Six

Q'Clock, there came a Gentleman into my Houfe
in Cecil-Street.

L. C. J. Pray fpeak out.

Mrs. Harl. My Lord, Saturday, betwixt Five

and Six o'Clock, there came a Gentleman to my
Houfe in Cecil- Street, where Mr. Colepeper and this

Lady lodg'd; I afk'd who he was ? I was not in

the Room, but I faw him ; fhe faid it was one
Mr. Denew, my Lord, he (laid, and walk'd about,

about Half an Hour, and then went away again,:

After this, we thought, my Lord, that Mr. Cole-

peper was then with Sir George Rook ; going about
Five o'Clock from my Houfe, to wait upon Sir

George Rook, my Coufin and I being apprehen-
five of what might follow, we fent for a Hackney
Coach to get a Surgeon, thinking he might be

engag'd in a Duel with Sir George Rook ; and
juft as we were going, Mr. Britton- came up to the

Door, Mrs. Steed made a Curtefy to him, and
faid, your Servant, Mr. Britton, and he, your
Servant, Madam : Where, fays he, is Mr. Cole-

peper ? I do not know, fays fhe : Does he lodge

here ? Yes, faid fhe, he is here fometimes : She
faid fhe did not know whether he was at the

Temple at his Chambers-, immediately he went
away in a Hackney Cdach ; we could not hear

of Mr. Colepeper, and we came home again :

About an Hour after Mr. Colepeper came in.

Coun. Queen. When was this ?

Mrs. Harl. This was Saturday the 2ift of
Augufi, Mr. Colepeper came in with a French Gen-
tleman.

Coun. Queen. What Time ?

Mrs. Harl. About Eight o'Clock.

Coun. Queen. Did Mr. Denew come that Night ?

Mrs. Harl. Yes, Sir, about an Hour after that,

between Nine and Ten, when we were going to

Supper.

Coun. Queen. What did he fay ?

Mrs. Harl. Mr. Denew fent Word he was there

to fpeak with Mr. Colepeper ; Mr. Colepeper fent

for him up, he afk'd him his Bufinefs ; fays he,

I have Bufinefs with you, but demurr'd as if he
did not care to fpeak before us ; we ftill conti-
nued in the Room, Mr. Colepeper afk'd him his

Bufinefs ; Sir, fays he, I have Bufinefs with you :

my Coufin, I, and the Gentleman, ftill conti-
nued in the Room ; fays Mr. Colepeper, Do you
come from Sir George Rook? if you do, I have
been with him, he was not at home, or wou'd
not be at home, or to that Effect : What, fays
he, do you fay Sir George Rook denied himfelf ?

Mo, fays Mr. Colepeper, I don't fay Sir George
Rook denied himfelf, but he was not at home, or
"would not be at home : Then, fays he, you did
not go at the Time: Yes, fays he, I did, or

very near it : Well, Sir, faid he, I have Bufinefs
with you, and I would .have you come down
Stairs

; Sir, fays he, I have none with you, my
Bufinefs is with Sir George Rook, and I don't
queftion but I fhall acquit myfelf like a Man of
Honour, fays Mr. Colepeper : Says Denew, you're
a Man of Honour, a Man of Honour ; I don't
queftion but you will acquit your felf like a
Man of Honour, in a deriding Way : Mr. Cole-
peper made Anfwer, it is no Bufinefs of yours,
faid he,* and I have nothing to fay to you :

Have you not, fays he, you will find I have
with you, come down Stairs ; and if that Gen-
tleman be your Friend, let him come too, I
have mine in the Coach. Mr. Colepeper infilled
upon it, he had no Bufinefs with him, but with
Sir George Rook, and he did not queftion, but
that he fhould prove himfelf to be a Man of
Honour. Says he, going down, you are a Man
of Honour

; you don't know what that is, you
are a little Rafcal. I called to the Man, William
Paks, Will, fays I, light this Gentleman to the
Coach : I thought that Word was fo bafe, to call

him little Rafcal, that I did not tell it to Mr.
Colepeper when I came up.

Coun. Queen. Did Mr. Colepeper give any ill

Language at that Time ?

Mrs. Harl. No indeed, nothing at all ; only faid

I have nothing to fay to you, I do not know your
Bufinefs, faid he, and I fhall not go down in the
dark with you ; and it was fo dark, my Lord, that
we could not fee crofs the Street when he came,
and it is a very narrow Street where I live.

Coun. Queen. Do you know of Mr. Britton'%

coming on Sunday Morning ?

Mrs. Harl. Yes, I do.

Coun. Queen. Pray then give an Account of it ?

Mrs. Harl. He came, and I did not know but
he might be a Man to accommodate the Bufi-
nefs, and we did fend, for Mr. Colepeper lay in my
Houfe, and he arofe and went to wait upon
Sir George Rook, and when he came back, he told
us he had been with Sir George. However, I

believe, the Reafon why we fent for Mr. Britton,

was, becaufe I think Sir George Rook had told
him, he had fent the Affidavit to him, as it

prov'd he had, and Mr. Britton came up in a very
Gentleman-like Manner, but we quitted the
Room, and went into the Bed-chamber, there is

a Wainfcot Door between, and the Door was not
quite fhut neither.

L. C. J. Who fent this Affidavit ?

Mrs. Harl. Mr. Britton, my Lord, had the
Paper in his Pocket.

L. C. J. But who faid the Affidavit fhould be
fent ?

^ Mrs. Harl. Mr. Colepeper had been told by Sir
George Rook, he had fent it to him, when the
Quarrel was betwixt them.

L. C. J. Now give an Account what pafs'd
between Mr. Britton and Mr. Colepeper.

Mrs. Harl. We left the Room to them, and
they fat down together, and Mr. Britton told
him, that he was very forry for this Difturbance
between Sir George Rook and him ; and would be
very glad to accommodate Matters between them,
to do a friendly Office betwixt them.

L. C. J. Who faid fo ?

Mrs. Harl. Mr. Britton, my Lord.
L. C. J. That he would be glad to accommo-

date Matters I

Mrs. Harl.
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Airs. Harl. Yes, my Lord, that he fliould be

glad to do a friendly Office betwixt them. Mr.
Colepeper faid he was ignorant of the Offence

againfl Sir George Rook, and afk'd what Sir George

Rook alledg'd againft him, fo he pull'd out the

Paper: We faw the Paper through the Door, Mr.
Colepeper read it, and faid, it was but of very

little Confequence to make fuch a Quarrel : Mr.
Britton faid, it was that which was highly re-

lented, and that he would be very glad to be

ferviceable on both Sides, to mediate in this

Thing ; Mr. Britton faid this to Mr. Colepeper ;

they talk'd pretty low ; I walk'd backward and
forward in the Room ; I did not hear every

Word that was faid, but at laft I heard him
fay, that he had brought a Paper to him, from
Sir George Rook: We faw him through the Cre-

vices of the Door read the Paper; Mr. Colepeper

faid to Mr. Britton upon the reading of it, is

this a friendly Propofal ? before I will oblige

my felf to fign this, I will lofe the laft Drop of
my Blood.

Coun. Plaint. What did Mr. Britton propofe

he fhould do with that Paper ?

Mrs. Harl. Sign to it, wherein he had faid any
thing againft Sir George Rook, to acknowledge
it ; but Mr. Britton got up, and faid to Mr.
Colepeper, fays he, I find you are refolved to be
hot : Mr. Colepeper faid, he would lofe the laft

Drop of his Blood ; fays he, I find you are hot,

and you 'muft expect what follows ; for Sir

George Rook is a Man of Honour, and hath
done his Country fuch Service, that, fays he,

every Gentleman that is acquainted with him,
muft needs think himfelf obliged to efpoufe his

Quarrel ; and I am one, fays he, and he walk'd
out ; and as he was going away, fays he, you
muft expect to be infulted.

Coun. Plaint. Did he talk of any Number ?

Mrs. Harl. I did not hear that.

Coun. Queen. Did you fee Mr. Merriam there

at any Time ?

Mrs. Harl. No, I never faw him there.

Coun. Queen. You fay Mr. Colepeper went to

Sir George Rook's Houfe.

Mrs. Harl. Yes.

Coun. Queen. How foon afterwards was it that

Mr. Britton brought this Paper ?

Mrs. Harl. About an Hour.

Mr. Bendy Sworn.

Coun. Def. Call Mrs. Harlackenden again. Who
was in the Room Saturday Night ?

Mrs. Harl. Mrs. Steed, my felf, and Mr.
Cumin.

Coun. Def. No body elfe ?

Mrs. Harl. No, Sir ; No body elfe : It was
between Nine and Ten, when we were going to

Supper.

Coun. Def. You were faying that Mr. Colepeper

went to Sir George Rook's, but when he came
back, he told you he had feen Sir George Rook.

You faid fo, Did you not ?

Mrs. Harl. Yes, I did.

Coun. Def. Was this as foon as Mr. Colepeper

came Home ?

Mrs. Harl. Yes, it was.

Coun. Def. And you could hear as much of
what was faid by Mr. Britton, as Mrs. Steed ;

and Mrs. Steed as much as you ?

Mrs. Harl. I heard what I have faid.

Coun. Def. Did you not make it your Bufinefs

to obferve what was faid at that Time ?

Mrs. Harl. Yes, without doubt I heard what
I have faid, or I fliould not fpeak it : We were
afraid the Bufinefs would go ill, therefore we
were inquifitive : And this that I have faid I did
heat.

Mr. Bentlfs Evidence.
Coun. Queen. Will you acquaint my Lord, and

the Jury, Whether or no you faw the Scuffle be-
tween Mr. Denew and Mr. Colepeper, at the End
of Drury-Lane ?

Bent. Yes, I faw it.

Coun. Queen. Was Mr. Merriam there ?

Bent. Yes, he Was.

Coun. Queen. What did Mr. Merriam either'do,

or fay ?

Bent. He faid nothing at all in the Scuffle
1

. Mr.
Denew overtook us near Lyons-Inn ; and as foon
as he overtook us, fays he to Mr. Colepeper, Well
Overtaken. Says Mr. Colepeper, I have been with
Sir George Rook, and I have given him Satisfaction.

Says Mr. Denew, That is nothing to me, you
muft give me Satisfaction for what you did to
me laft Night. Says Mr. Colepeper, You are Two
to One: No, fays Mr. Denew, you are Three to
Two; but, fays he, I'll call another, and we will

end it : No, fays Mr. Colepeper, I'll engage no
Gentleman in my Quarrel: Then, faid Mr. Mer-
riam, we will ftay behind.

L. C. J. Who was the third Perfon ?

Bent. Mr. Cumin, a Frenchman.

L. C. J. Who was it faid, You have Three to
Two ?

Bent. Mr. Denew faid, You are Three to Two

;

I will fetch a Third^ faid he. No, faid Mr. Cole-

peper, I'll engage no Man in my Quarrel. Then,
fays Mr. Merriam, I will go away.

Coun. Queen. So that it is evident he came,
upon fome Defign. Hark ye, Do you know any
Expreffion made ufe of by Mr. Merriam at the
Time of the Scuffle ?

Bent. I was faying, It was Pity this Thing could
not be made up : Says Mr. Merriam, Mr. Cole*

peper ought to take Care what he fays.

Coun. Queen. What ill Language did Mr. De-
new fay Mr. Colepeper had ufed^towards him ?

Bent. I do not know.
Coun. Qu. Was you by when Mr. Britton came ?

Bent. Yes.

Coun. Queen. What was it he faid ?

Bent. I know not, for I retired.

Coun. Def. Was you with Mr. Colepeper then,

when Mr. Denew met him by Lyon's-Inn ?

Bent. Yes.

Coun. Def. Whither was he going ?

Mr. Colep. I defired him to go along with me j

for, fays I, I fhall have enow upon me.
Coun. Def. Mr. Bendy, where were you going

then ?

Bent. We were going to Bofwel- Court.

Coun. Def. Did you obferve who firft drew ?

Mr. Denew, or Mr. Colepeper ?

Bent. I do not know, for I was in a fort of

Confufion, and my Eyes were upon the Ground,
and I do not know.

Coun. Def. Did you fee Mr. Colepeper throw his

Hat at Mr. Denew ?

Bent. No ; but I faw him throw his Peruke.

Coun. Def. Did he make a Pafs at him at the

fame Time ?

Bent. Yes, he did.

L. C. J. What, did he take his Wig off?

Bent. Yes, my Lord ; he took his Wig off

with his Left Hand, and threw it at him.

Com,
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Gtra». D'/- What did Mr. Denew fay, when

they were going to draw?

Bent. I do not know, I was a great Way off.

Conn. Def. When Mr. Colepeper came to you, or

fent for you, Did not he tell you the Reafon why

he fent. for you ?

Bent. I apprehended Mrs. Steed had fent for me.

Coun. Def. You went along with Mr. Colepeper?

Bent. Yes, I did fo.

Coun. Def. What did he tell you he was going

to do ?
'

' Bent. He faid he was going to fpeak with Mr.

Button, he told me he defigned to hire a Veffel to

co to Hcllrnd, to meet with Sir George Rook, and

faid it would coft him 100 /. and after that he had

fought with Sir George Rook, he Would fight with

Mr. Britton.

Coun. Def. Did he not, upon your Oath, fay

he went to challenge Briiion ?

Bent. No, I do not remember that.

Coun. Queen. Did you obierve any Cane in the

Hand "of Denew?
Bent. Yes.

Coun. Queen. How did he difpofe of it ?•

Bent. Mr. Colepeper faid, after fome Paffes, Cow-

ard, lay down your Cane-, and fo he laid it down.

Coun. Queen. Who paffed firft?

Bent. I do riot know.

Coun. Queen. Did Mr. Denew pafs before he

parted with his Cane ?

Bent. Yes, he did.

L. C. J. I afk you this Queftion : Mr. Bently, did

not Mr. Denew lift up his Cane at Mr. Colepeper,

before any Sword was drawn? Did you fee that?

Bent. No, I did not fee that, I was at fome

Diftance, and in a little fort of a Confufion.

L. C. J. How far was you behind?

Bent. I believe half the Length of this Hall.

Coun. Queen. When Mr. Colepeperdrew his Sword,

Did he make up to Mr. Denew, or retire firft ?

Bent. He retired back firft.

Coun. Queen. Upon your Oath, Did he offer to

make any Pafs at Mr. Denew, 'till Mr. Denew

came up with his Sword drawn?

Bent. I did not obferve that.

Coun. Queen. Mr. Colepeper retired, and Mr. De-

new came forwards?

Bent. Yes.

Coun. Def. Did he not throw his Hat before

any Pafs ?

Bent. I did not fee that.

Coun. Def. Did he not throw his Wig before

any Pafs?

Bent. No, the Wig was laft of all.

Coun. Queen. What did Mr. Colepeper do then ?

Bent. Mr. Denew faid it was not fair* Yes,

fays Mr. Colepeper, it is, and 1 will take all Ad-

vantages aoainft Affaffinators, as I take you to be

for Sir George Rook.

Coun. Queen. What was done after the Scuffle?

Bent. They run away, they one Way, and we

another; this was at the May-Pcle in the Strand.

We met Mr. Britten at Temple-Bar.

C.i'.v.c. Queen. At the Time they met at Lyon's-

Inn, Did Mr. Colepeper decline ?

Bent. He faid he had been with Sir George

Rock, and had given him Satisfaction,

.Mr .Wells opening for the Defendants.

I am, in this Caufe, Council, my Lord, for

the Defendants, and as for Mr. Merriam, I think

here is nothing that they offer can affect him, as

Vol. VIII.

to any Challenge that he gave : He was in Com-
pany, 'tis true; he did nothing, but only gave
good Advice ; he did fay indeed at laft, Mr
Colepeper muft have a Care what he faid ; and, I

think, it was good Advice if it had been well

taken. And as to the other Two, Mr. Colepeper

you have heard is the material Evidence in this

Matter.. Gentlemen, you will confider who are

the -Witneffes; and what are the Circumftances

of this Fact. It is, my Lord, a thing we cannot
poffibly be provided with many Witneffes in,

being tranfacted betwixt Mr. Colepeper, and thefe

Gentlemen, therefore we have the Difadvantage

in this Cafe, becaufe the Law does fay, I muft
own, that Mr. Colepeper is allowed to be a Wit-
nefs, but we cannot be Witneffes, Gentlemen,
for pur felves, in the Matter; and it being a

private Tranfaction, it is not to be prefumed
that we can make any great Defence, nor have
any pofitive Witneffes ; but that there was a Quar-
rel between himfelf, and Sir George Rook, is'"

declared by them : And I believe very provoking
Language hath been given by Mr. Colepeper,

which might occafion what hath happened. As
for Mr. Denew, he is a Gentleman of very good
Fafhion ; a Gentleman of Eftate and Quality

;

a Juftice of* the Peace in the Country, and not

fuch a kind of Perfon, as Mr. Colepeper would
reprefent him to be : He is a Perfon that Sir

George Rook hath an Intimacy withj and has had
for a great v. hile together. Being at Sir George

Rook's Houfe the 21ft of Auguft, the Day that

is fixed upon, then truly Sir George Rook did lay, .

Mr. Colepeper had highly offended him, and he

did expect he would give him fome Satisfaction:

for what he had done; upon that we do own,
that Mr. Denew, as from Sir George Rook, did

go in the Morning to expoftulate with Mr. Cole-

peper, the Reafon of this Ufage ; he met him about

the Temple-Gate, and acquainted him with it; fays

he, I cannot come to you thefe Two Hours, if

you go into the Rainbow Coffee-Houfe, and ftay

Two Hours, I'll come ; but he did not come :

And Mr. Colepeper, as much Apprehenfion as he
had from thofe Affaffins, fent for this Gentleman
up to his Chamber in the Morning; arid when he

came, it is true what Mr. Colepeper fays, That he

faid, he had faid nothing of Sir George Rook, but

that he was a very honeft Gentleman,

Mr. Colep. I did not fay that neither.-

Mr. Wells. Says he, If you will fay that, I believe

Sir George Rook will put it up; for Sir George Rook
is a Man that will have his Honour vindicated,

for it is not fit fuch Language as you have fpoken,

fhould be fpoken of him. Says he, If you will

go to Sir George Rook, I fhall be glad, becaufe I

believe there will be an End of it, No truly,

Mr. Colepeper could not go then, but Two Hours
after he would go : Says Mr. Denew, You fay

you will come within thefe Two Hours, But will

you go certainly at the Two Hours End ? Yes,

faid he, 1 will be there within Two Hours ; then,

fays he, I have nothing to fay, I am very glad

you defign it. My Lord, he afterwards, as he
frequently did, dined with Sir George Rook : Mr.
Denew, you may think, did acquaint him with

what paffed between Mr. Colepeper and him, and

about Two o'Clock, after Dinner, there came a

Meffage from Mr. Colepeper to Sir George Rook, to

tell him, that he could not meet him then, but

he would meet him at Five o'Clock, which is the

Time Mr. Colepeper is agreed he was to meet

:

Ccc Tri
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Truly, Mr. Colepeper did not come according to

his Appointment; and Mr. Denew, fays he, I

have (laid here at Home on purpofe; I wonder
he fhould give me fo much Trouble, and doth not

come according to his Promife and Appointment;
and then there came a Man with a Letter from
Mr. Colepeper, a MefTage by his Servant: It was,

That he could not come then, at Five o'Clock

;

but, fays he, if you would needs have me meet
you, if you appoint a Time and Place, if you in-

fill upon it, I will not fail : Upon that, Mr De-

new being there, Tell him, fays Sir 'George Rook,

Pll ftay at Home on Purpofe, 'till fu'ch Time as

he comes ; for I have a great Defire to fpeak with

him, and know the Truth of this Matter, that is

fpread fo much abroad. He went, and he was
not at Home, and he flaid 'till Ten o'clock at

Night, and then he came Up into the Chamber

:

Mr. Colepeper was in another Room, but Mr. Cole-

peper hearing his Voice* fays, Let him come up
-Stairs, (for he was a Pair of Stairs higher;) Mr.
Demit? comes Up ; Mr. Colepeper * holding the

Door in his Hand, would not let him, at firft,

come in. Your Bufinefs* Sir? fays Mr. Colepeper:

You know my Bufinefs well enough, faid Mr. De-
new. He told him, That he came from Sir George

Rook; he faid, That he had no Bufinefs with

him ; he had been with Sir George Rook, and he

did deny himfelf, like a Scoundrel Fellow, for at

Home he was, but would not fee him, and he

believed him 'to be fuch another; he took this

Mr. Denew to be a Scoundrel Fellow too, and
he would have nothing to fay to him. Mr. He-
new faid, my Lord, He did not expect fuch Lan-
guage as that was ; and whatever yOur Qtiarrel,

fays he, may be with Sir George Rook, is no mat-
ter, but you have given me Provocation : Says
he, If you have been with Sir George Rook, you
have heard the Matter, and fhall not talk of it;

but fmce you have given me fuch provoking Lan-
guage, you cannot expect I fhould take it very

Calmly ; and away went he. The next Morning,
my Lord, by pure Chance, about liemple-Gate,

he faw Mr. Colepeper in his Paffage, and there he
told him, fays he, You may remember the Lan-
guage you gave me laft Night; it is not fuch

Language that one Gentleman ought to give to

another, and you muft confider, and learn better

Manners. Says Mr. Colepeper, What need have
you to trouble yourfelf with Sir George Rook's

Bufinefs, when I have been with him ? Says he,

It is my Bufinefs that I concern myfelf about;

and upon that, there was fome fort of a Challenge

upon his own Account. But if this be every

Tittle true, it will not juftify the Indictment;

that is, That he offered to fight the Duel on Sir

• George Rook's Behalf; for this Quarrel was upon
the Account of that Gentleman himfelf. When
he came to other Witneffes, that Gentleman who
came laft, he tells you, That it was upon his own
Account, and not upon the Account of Sir

George Rook: So that fo far as there were any
Witneffes prefent, fo far they give you that Ac-
count. My Lord, as to this Mr. Britton, there

is no great Matter fixed upon him : In this Caufe,

they do own, That Mr. Britton was taken for a

Friend, and Mr. Colepeper's Sifter fent for him as

a Mediator; fhe look'd upon him as a Friend,

and did rightly think fo; for indeed, he was fo

purely in this Matter, and had n6 Defign nor
Enmity againft Mr. Colepeper; he hearing there

had been fuch Provocation, he went purely to

acquaint him, that Sir George Rook was angrv,

and he would have him make up this Matter,
and fign an Acknowledgment, but. he wouid
hot ; and thereupon he faid, Sir George Rook
was the Darling of Kent, and he would be in-

fulted if he would not fign that Paper; every

One Would efpoUle his Quarrel, and he among the

reft, if he would not acknowledge that Rudenefs.
My Lord, this is no Challenge; Mr; Britton only-

told what the Event would be, if he did not
make Acknowledgment for that Offence; every
Gentleman would efpoufe Sir George Rook's Quar-
rel : This was only to fhew the Efteem Sir George

Rook had in the Country, that Mr. Colepeper

Would be infulted, not by Sir George Rook, but by
the Country; and he might well think fo, if ic

were true what is reported of Mr. Colepeper, in

Reference to Sir George Rook : But he told him
what he believed the Confequence would be ; and
he came purely as a Friend, and nothing elfe;

10 that, my Lord, there is nothing to be fixed,

that he challenged Mr. Colepeper to fight upon Sir

George Rook's Account; he came purely as a
Friend; and nothing elfe. Your Lordfhip hearsi

that they would infinuate, That thefe Gentle-
men lay'd in wait, and were hired on purpofe to

affront and affault this Gentleman, and that they
were Men fit for fuch evil Practices and Defignsj,

but there is nothing that hath been proved of
that. Thefe Ladies talk of Stories they heard
in the Country; and if they had a Mind to af-

fault Mr. Colepeper, he was at his Chambers to be"

heard of, What need they fo much lie in wait ?

And even this very Day he went abroad when
this Battle happened. But, my Lord, How could-

it be poffible this fhould be otherwife than Chance ?

Mr. Colepeper he lodged in Cecil-Street in the
Strand, they met him ztWich- Street, near St. Cle-

ment's Church; it could not be prefumed, that

they fhould lie in wait there, expecting to meet;

with him ; fo that the very Circumftance of the
Place fhewed there could be no Defign of their

meeting him in that Place ; for how could they
fuppofe he fhould come there, fince he lodged in
Cecil-Street? And then, my Lord, it fhews he had
not thofe Apprehenfions of Danger, that he Was
not fo much concerned, as he would have us con-
ceive; for he goes immediately out, took Two
or Three with him : It was to challenge this

Man, but he would make you believe it was not
a prefent Challenge, but after he had fought with
Sir George Rook in Holland, he would fight with
this Gentleman there ; fo that, my Lord, th'is

fhews he was far from thofe Apprehenfions of
Danger as he hath pretended. We fhall call two
Noble Lords to thefe Gentlemens Reputations,

that will give an Account of thefe Gentlemen,
that they are no fuch Men as they pretend ; and
then we hope, though it is our Misfortune not
to have Witneffes, the Matter will be taken, as

in all Probability it was.

L. C. J. Mr. Wells, pray tell me the Affront
Mr. Colepeper gave Mr. Denew?

Mr. Wells. I did open it to your Lordfhip.

* Not true, nor ofezed to be proved, but being not to the Point, was let pafs, as many other Things for the fame Reafofl.

L.C.%
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L. C. J. It was not plain enough for me to fee.

Mr. Wdis. I am forry for that, my Lord, it is

often my Misfortune; /but, with humble Sub-

miffion, it was at Ten o'Clock at Night when

he came ; he told Mr. Denew, he had been with

Sir George Rook, Mr. Colepeper faid, fays he, I

have been with Sir George Rook, but, like a

Scoundrel Fellow, he denied himfelf at home,

and you are fuch another Scoundrel.

L. C. J. Did he fay that?

Mr. Wells. Yes, my Lord, he did.

Come. Queen. Have you any Evidence of that?

Mr. Wells. My Lord, we have nothing but Mr.

Denew, and he will give his Oath on it, as well

as Mr. Colepeper his Oath to the contrary.

L. C. J. Mr. Colepeper, you' are upon your

Oath, Did* you fay Sir George Rook was a Scoun-

drel Fellow for denying himfelf?

Mr. Colep. Never, neither then, nor in my
whole Life.

L. C. J. Did you fay Mr. Denew was a Scoun-

drel fellow?

Mr. Colep. No, my Lord, never: I faw that

Mr. Denew wanted a Colour, and I was refolved

not to give him one.

Another Council for the Defendants.

My Lord, it cannot be expected, as this Caufe

ftands, that we can be able to give much Evi-

dence: If we could do it* I would not take up
your Lordfhip's Time with any Obfervations of

my own ; but I think it is very obfervable upon

the Indictment, that the Gentlemen on the other

Side, have fcarce given us Leave to make an An-
fwer to what was faid, in Reference to the De-
fendants.

L. C. J. You had beft to call what Witneffes

you have ; and then if you have a mind to make
Obfervations you may.

Coun. Def. My Lord, we Would firft beg Leave

to introduce another Piece of Evidence, the Pa-

per that I have in my Hand.

Colonel Lee calFd.

Coun. Def. We would firft beg Leave to fhew

how Mr. Britton went to Mr. Colepeper, and the

Gentlemen that we muft bring, that he fhewed

the Paper to firft : I believe, my Lord, it will

appear there was nothing in the Paper but what

any Gentleman might fign.

Coun. Def. Speaking to Col. Lee. Did Mr. Brit-

ton fhew you that Paper at any Time, and on
what Account ?

Col. Lee. Mr. Britton'znd I was at the Coffee-

Houfe upon the 21ft of Augujl, talking of the

Behaviour of Mr. Colepeper to Sir George Rook:

Confidering the different * Characters of thefe

Gentlemen, we thought it advifable to have an

Accommodation -, and in order thereunto, we
propofed the drawing up of a Paper-, Mr. Brit-

ton drew it up, and upon Perufal, I f appro-

ved ot it, and did think there was nothing in

it but what Mr. Colepeper, or any Gentleman
might fet their Hands to, without any Reflecti-

on upon their Reputation-, and thought Sir

George Rook would accept of it -, and accord-

ingly Mr. Britton went, and faid Mr. Colepeper

was not at home. My Lord, I believe this is

the Paper.

Coun. Queen. But fuppofe Mr. Colepeper would
hot fign that Paper: What then ?

Col. Lee. There was not a Word fpoken of
that.

Coun. Queen. Hbw many Gentlemen were there

talking over this Matter?
Col. Lee. No body but Mr. Britton and my

felf, that I know ; in the Room there were fome
other, but no other People knew any thing of
the Matter.

Serj. Darnel. But was there any thing faid in

Cafe he fhould refufe to fign the Note ?

Col. Lee. No.

The PaperJhown to Mr. Colepeper.

Coun. Def. Is that the Paper ?

Mr. Colep. I am almoft fure it is not.

L. C. J. W hat do you fay ?

Mr. Colep. Indeed* my Lord, I believe it is

not.

Coun. Queen: Speaking to Col. Lee. Can yoti

fay it is the fame Paper?

Col. Lee. I cannot fay it is the fame Paper.

. Coun. Queen. But is that a Copy of the Paper;

that was drawn up? *

Col. Lee. I do believe it is the fame Paper.

Coun. Queen. But he was not at the Delivery of

the Paper to Mr. Colepeper; therefore it is not

Evidence.

Serj. Darnel. My Lord, it cannot be read ; for

to read it, is to make it Evidence : And it does

not appear by any Proof, that it is the Paperi

but on the contrary, is fworn-by Mr. Colepeper

not to be the Paper.

L. C. J. Speaking to Mr. Colepeper. Can you
fay it is not the Paper ?

Mr. Colep. My Lord, to the beft of my Judge-
ment it is not the Paper, nor the Bignefs of it %

and there is this Claufe left out, That I was to

fatisfy Sir George Rook, and all his Friends.

L. C. J. Was that in the Paper you had ?

Mr. Colep. My Lord, in the Paper I had, I was

to afk Pardon of Sir George Rook, and all his

Friends, tho' I had never fpoke arhifs of him.

Counc. Def. My Lord* he does not believe it

to be the fame Paper.

Mr. Colep. I do nbt believe it to be the Hand.
L. C. J. It cannot be read as Evidence.

Counc. Def, We do not offer it, my Lord, as

the Paper that was actually fhown, but that the

jury may fee that Mr. Britton went upon an ami-

cable Defign, we offer it fo far.

Counc. Queen. Do you, Mr. Colepeper, fays it

was the fame Paper ?

Mr. Colep. That which was tender'd to me, was

rhoft ignominious.

The Lord Winchelfea Sworn.

Counc. Def. Pray, my Lord, will you be plea-

fed to give an Account of what you know of

thefe Gentlemen.

Lord Winchelfea. When I underftood they were

under fuch an extraordinary Profecution, I could

do no lefs Right, than to appear for them here:

I wonder that thefe Gentlemen, that are knowri

to be Gentlemen of good EftateS, and great-

Honour, fhould be called Fencing-Mailers and

Duellers. I'll fpeak firft of all to Mr. Britton,

who is a Gentleman of that Efteem and Worth

• Mr. Colepeper u glad of the different Character; and hopes the Reader wi

f Whether this is any Credit to the Paper i

ill think it well made out.

in
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himTell Right: He hath a great Regard to his<

in Town and Country, that I need fay but a

very tew' Words of him: I have long had an

intimate Acquaintance with him ', there is no-

thing can be le'fs injurious to any Man than he:

He is one that values himfelf upon his Honour
and Reputation, and would not do a bale Thing
for the World. And Mr. Denew is reprefented

as a Fencing-Mafter, and Dueller, a Mafter of

Defence; it is well known lie is a Gentleman of
good Repute;

L. C. J. He is efteemed to be one that is

fldlftfl in Fencing.

Lord Wine. He has a Commiffion from the

Queen, and hath a double Commiffion from the

Prince at this Time, and is now in as good Cir-

cumftance's as any Man in the Country, and is

well known to be of a good Family ; and I am
il;re he would be very forry to change * Cir-

cumftances with this Gentleman that makes Com-
plaint againft him \ I never knew him give Of-

fence to any Man.
Conn. Def. Was he a quarrelfome Man ?

Lord Wine. He is a Man of Honour, and will

;avour, when he is injured by any Man, to do
himfelf Rig

Reputation.

The Earl of Thanet Sworn.

E. of Thanet. I have known Mr. Britton for

near thefe twenty Years paft, and I never heard

but that he acquitted himfelf, in all the Bufinefs

he^tranfacted, like a very worthy honeft Gentle-

man, and an underfcanding Man ; and this is

the juft Character he hath in the World ; and'

this did recommend him to the Station he now
is in to ferve the Queen : He hath been a very

civil honeft Man, and I never heard but he was

ready and willing to do all kind of good Offices.

As to the other Gentlemen, I believe Mr. Denew
to be an honeft Gentleman •, but as to Mr. Mer-
riam, I never heard his Name before.

Coun. Def. Do you think, my Lord, they

would be guilty of an Affallination ?

E. of Thanet. No, indeed.

Coun. Def. Is Mr. Britton in any Place in the

Government?
E, of Thanet. He has had a Place in Dover

thefe twenty or thirty Years ; and I believe, by

the juft and good Character he hath had, is

made One of the Commiffioners of the Cuftom-

Houfe.
Coun. Def. Are they taken Notice of to be

Men of peaceable Temper; or, Are they quar-

relfome Ferfons?

E. of Thanet. I believe of Mr. Britton, by all

rhat I know of him, that there is not anOther

Man in England can believe he would have any

fiich Intention of being in an Affaffination.

Lord Wine. As for Mr. Mcrriam, hearing his

Name, I fhould have faid fomething of him.

He is now actually employ'd under the Prince

and me ;' and I verily believe he can't be con-

cerned in a bafe Action.

Sir Benjamin Bathurft Sworn.

Bathurjl. I have known Mr. Britton, my Lord,

thefe twenty-feven or twenty-eight Years : I ne-

ver knew a Man in my Life more inoffenfive, or

more defiror.s to do any good Office ; a Man of

a very good Temper ; never inclined to quarrel ;

never provoked ; but is always ready to do all

the good Offices he can. Mr. Denew, I hear;
hath been (lightly fpoken of, which I wonder at.

He was bred a Merchant; has always behaved
himfelf very well, and is a Gentleman of a good
Family, and plentiful Eftate, and hath lived in
great Reputation, and did fometimes trade as a
Merchant, and that not anfwering, he lives now
upon his Eftate in the Country : As far as I

have heard of Mr. Britton, he hath a good Cha-
racter of all Mankind, and is now One of the
Commiffioners of the Cuftom-Houfe, and I be-
lieve is very well efteemed by all that know him.

Coun. Def. Do you think he would havfc been
guilty of an Affaffination ?

Bath. No, indeed, I do not.

L. C. J. (fpeaking to the Queen's Council.) I

would afk you how you fix any Crime upon
Mr. Britton? I will fuppofe the Words in the
Paper which he fhewed Mr. Colepeper, were too
fevere, and not fit for a Man to fign : But does
that make him Guilty ?

Coun. Queen. My Lord, he challenged him in

exprefs Terms.
Serj. Darn. My Lord, Mr. Colepeper fays, Mr.

Britton .came to him, and propofed the figning
of a Paper; and that now they fliall bring an-
other Paper, and not the fame that was firft ten-

dered to him, I think is very extraordinary, and
makes againft them: But then, my Lord, after

the Paper was tendered to Mr. Colepeper, (but
refufed by him,) immediately after that Mr. Brit-

ton gave the Challenge.

L. C. J. That is a Queftion.

Counc, Queen. Says he, Sir George Rook is the
Flower of Kent; does friendly Offices, promotes'
and advances his Friends; and there are twenty
will engage themfelves in his Quarrel, and I my
felf for one.

L. C. J. Mr, Colepeper, Pray tell us the Matter,
Colep. Says he, I fee you have a Friend here.,

and I have one hard by ; come out, and end it.

L. C. J. I have a Friend by But this isf

not an Affault.

Colep. Says he, I will take the Quarrel upon
my felf, and I will ftand and fall by Sir George
Rook.

Counc. Queen. Did you hear him fay fo ?

Colep. Yes, my Lord.
Counc. Queen. And Mrs. Steed faid the fame.

L. C. J. Did fhe fay the fame?
Colep. Yes, my Lord.

L. C. y. Mrs. Steed, Did you hear him fay that

he had a Friend below, and therefore he would
have him go down and end it ; and, that he
would take the Quarrel upon himfelf?

Mrs. Steed. He faid he would make an End of

it prefently ; that he would ftand and fall by
Sir George Rook, and fo would twenty more;-
and that if he did not fign, he would be infult-

ed ; that there were twenty engaged in the

Quarrel.

L. C. y. But did he fay, Come out, and end
it now ; 1 have a Friend hard by ?

Mrs. Steed. I did not hear, him fay, Come out ;

but I heard him fay, there were twenty more
would ftand and fall with Sir George Rook.

Serj. Darn. Did you hear him fay any thing of
coming out ?

Mrs. Steed. He faid, we will end it prefently.

L. C. y. Did he fay, Come out ?

* >
Tis prefumed his Lordlhip might be mi/informed; nor are the Defendants irdidlsd for Poverty.

Mrs. Steed.
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Mrs. Steed. He faid, We will make an End of

it prefently.

L. C. J. Call Mr. Bendy again : Was he there

then ?

Colep. No, my Lord, Mr. Cumin was there.

L. C. J. Mr. Bendy, Was you by then ? Did
you hear any fuch Dilcourfe ?

Bent. No, my Lord, I did not.

L. C. J. Was you by when Mr. Britton was

there on Sunday Morning ?

Bent. I was by when he firfb came in.

L. C. J. Did you hear any Difcourfe ?

Bent. No; I perceived they defir'd to be alone.

Coun. Def. My Lord, I would obferve, that

the Indictment is laid fevera] Ways : Befides the

Confederacy, they charge us with particular Of-

fences in Challenging. As to the Beginning of

the Indictment, they take in all the Defendants ;

there are three of them, and they fay they en-

tered into a Confpiracy, to confult and contrive

how they might do a Mifchief to Mr. Colepeper.

They begin, my Lord, only with Mr. Denew,
and fay that Mr. Denew did offer himfelf to

Duel with Mr. Cokpeper, on behalf of Sir George

Rook : And as to Mr. Merriam, that he did meet
them, and had fome Difcourfe with Mr. Cokpe-

per. My Lord, They have endeavour'd to fup-

port a Confpiracy ; and if they fail of the Proof
of it, they know their whole Indictment fails : As
to Mr. Britton, and Mr. Merriam, there is no Evi-

dence that can concern them ; but fuppofe there

fhould be fome warm Words between Gentle-

men, are thofe Words indictable, unlefs there

be fome Things premeditated in order to bring

to pafs fuch a Confpiracy ? But, my Lord, they

have not produced any Evidence whatfoever, that

Mr. Britton, one of them, ever fpoke to, or

faw the other two, Mr. Denew and Mr. Mer-
riam -, fo that, as to Mr. Britton, there can be no
manner of a Confpiracy. It does not appear that

he is guilty of any Fact directly •, it has appear'd

indeed, that Mr. Merriam did retire ; fo that

Mr. Merriam and Mr. Britton are out of the

Caufe ; fo that Mr. Denew is alone in the Con-
fpiracy : He confpired by himfelf, and there

muit be * Three to make it a Confpiracy ; and
we muft fubmit to your Lordfhip's Judgment
how far the Challenge is indictable. Suppofing
Mr. Britton had faid Come out, How is that in-

dictable, unlefs it had been in order to an Af-
faflination ? And as to Mr. Britton, unlefs there

be a Confpiraty, it will not do.

Another of the fame Side. They have laid it a

joint Affault, as an Action of Battery, againft

Two •, but upon Evidence, My Lord, in the

Indictment, we fubmit it whether it muft not
be laid feverally.

Coun. Queen. It is in the Indictment ; they are

all feveral Overt- Acts of the Confpiracy.

L. C. J. Mr. Britton is not indeed guilty of
Fighting •, but the Queftion is, Whether or no
what he faid, amounted to a Challenge?

Then the Lord Chief Juftice read over fome of

the Indictment.

L. C. J. This concerns Mr. Denew, and Mr.
Merriam ; but not Mr. Britton.

Mr. Wells. My Lord, Here they have got Wri-
ters in Short-Hand; and Mr. Colepeper hath be-

fpattered Sir George Rook.

Coun. Queen. We defire to know how this was,
if it fhould come abroad.

Anoiher of the fame. There is no body fays any
thing againft Sir George Rook.

Coun. Def. My Lord, we defire to be heard for
Sir George Rook's Honour.

L. C. J. Here's no body queftions Sir George
Rook's Honour.

Coun. Def. Your Lordfhip will pleafe to re-

member Mr. Colepeper did fay in his Evidence,
that he fent his Man into the Room to look for

Sir George Rook, that he was not there ; and he
fent him up-ftairs, that he was not found there ;

and he concluded with this, that he did verily

believe that he .was at home. We will call our
Witneffes to prove that he was not at home.

Col. Crawford.

Coun. Def. Will you give an Account where
Sir George Rook was on the 21ft of Augufi, Sa-

turday ?

Col. Crawf. My Lord, I came to Sir George

Rook's Houfe, I believe it was that very After-

noon, about Four o'Clock : Says I, Sir, you ap-
pointed me to call on you about this lime ; I

am ready to wait upon you : No, fays Sir George,

I can't go with you now, becaufe Mr. Colepeper

hath writ me a Letter, and hath appointed Five
o'Clock to come and fpeak with me, and hath
writ to me with a great deal of Compliment,
that he will come at Five o'Clock, and defired

me to be within. Said I, Sir, then I will ftay

till Five o'Clock, and ftay'd till almoft Six. Says
Sir George, No body that appoints at Five, will

come now : Says he, We will fend for a Coach,
and go to my Lady Hallifax's Houfe. We went
therefore, my Lord, from his Houfe, and went
no where elfe but to fee my Lady Hallifax's

Children. I ftay'd with him, my Lord, till

Seven : Says he, when he came back, (to the

Porter,) Who has been to enquire for me ? Says

he, there was fuch and fuch, and there has been
Mr. Colepeper: How long ago, faid Sir George?
A little while, fays the Porter : This is very well*

fays Sir George ; almoft Seven, and he appointed
Five o'Clock. This I have Sworn to.

Coun. Queen. We do not endeavour to affect

Sir George Rook's Reputation in any Refpect;

his Reputation is -f indifputable.

Colep. My Lord, I fent a Letter at Four (fClock.

L. C. J. You fay, you fent one, at One o'Clock.

Colep. Yes, my Lord.

L. C. J. And then fent another at Four o'Clock :

Why did you fend it ?

Colep. To excufe my felf for not coming at the

firft Appointment ; for I faw my felf befet.

Coun. Queen. We defire to afk Mr. Colepeper

what Mr. Britton told him of a Confutation with

Sir George Rook ?

Colep. Mr. Britton told me he was in a Confu-
tation with Sir George Rook, and Mr. Denew, how
to proceed with me : When my Letter came, he

was there, and in Confult.

Coun. Def. My Lord, We infift upon it, that

thefe Fellows fhould not go on Writing.

Ordered, That the Writers be turn'd out of

the Court.

And accordingly they were turn'd out at the

repeated Inftance of fome on the Part of the De-

* This not Law.

Vol. VIII. Ddd
f Very obliging.

fendants,
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fendants, who fhew'd themfelves concern'd for

Sir George Rook's Honour, and fear'd the publifh-

ing a Cafe that would ill bear the Light. How-
ever, thus far the Short-Hand Writers had pro-

ceeded with great Exactnefs ; and they are ready,

by their Hand-Writing, and Notes, to juftify all

before mention'd in this Trial, which by this time

was very near ended.

What follows, William Colepeper offers to the

Reader from himfelf : Perhaps the World might

be better fatisfy'd, if the whole had been taken

by the Short-Hand Writers, who immediately

committed all to Paper-, but William Colepeper

being under a Difability in the Cafe, is to fupply

the reft by his Memory. And if any Doubt

fhould arife, (as he hopes and believes there will

not,) concerning the little Remainder that he

undertakes to perform, he muft appeal to the

many Perfons prefent for the Fidelity and Ex-

actnefs of his Relation.

Mr. Colepep.r made this Anfwer to what Co-

lonel Crawford depos'd.

My Lord, I was telling your Lordfhip and the

Jury, that Mr. Britton had threatned me with

twenty on Behalf of Sir George Rook, if I would

not fubferibe the Paper before mentioned. My
Lord, Mr. Britton named four of the twenty. I

have indeed thought it not proper to mention

after Mr. Britton, the Names of Gentlemen on

fuch an Occafioni but fince Colonel Crawford

comes here voluntarily, and is fuffer'd to fwear

for Sir George Rook's Honour, (as I hear it call'd,)

out of the Caufe, I think I ought to tell your

Lordfhip, that Colonel Crawford, who makes

himfelf out to have been there, (I mean at Sir

George Rook's Houfe,) was one of the twenty par-

ticularly nam'd to me by Mr. Britton: And,

my Lord, I muft farther obferve, Colonel Craw-

ford has fworn that Sir George Rook went to fee

my Lady Hallifax's Children ; but Sir George Rook,

on the next Day Morning, when I waited on him

at his Houfe, told me, when I fpoke about his

feeing deny'd, that he was gone to a Committee

of the Council.

Then one of the Council for the Queen fpoke

to this Effect

:

My Lord, I wonder to hear this Difpute a-

bout Sir George Rook's being at home when Mr.

Colepeper went to his Houfe : What Colonel

Crawford and Mr. Colepeper have depos'd, is very

confiitent : Mr. Colepeper fays, he was there

about Five, and making his Man fearch for Sir

George, believ'd he was at home ; now Colonel

Crawford comes and puts the Matter out of all

Doubt, and proves that Sir George was at home

at the Time.

Here ended the Evidence ; the fumming up

of which by the Lord Chief Juftice Holt, and

his Lordfhip's Remarks to the Jury, Mr. Wil-

liam Colepeper thinks not proper for him to give

an Account of; nor will he undertake, on his

bare Memory, to print any thing faid by his

Lordfhip.

Mr. William Colepeper only notes, That his

Lordfhip was fully convine'd of the Cafe, and

that the Jury were fo too ; for, having with-

drawn from the Bar, and confidered the Matter,

they brought in their Verdict as follows, and is

now on the Record.

John Merriam, Not Guilty.

Richard Britton, Not Guilty of the Con-

fpiracy, nor of the Affault, but Guilty of

the reft of the Indiclment, in Manner and

Form as is charg'd againfi him.

Nathaniel Denew, Not Guilty of the Con-

. fpiracy, but Guilty of the reft of the In-

diSlment, in Manner andForm as is charg'd

againjt him.

Mr. Colepeper clofes this Relation with the Par-

ticulars with which the Law clos'd it, viz. with

the Sentence that was paft on the Convicled, the

next Term after the Trial.

The Court being Sat, and all the Judges pre-

fent, the Three Council for the Gentlemen, fpoke

in Mitigation of the Offence ; and tho' juft Ani-
madversions might be made on the Matter, and
Manner of their Difcourfe, yet as the Court was
pleafed to take no Notice of it, Mr. William

Colepeper thinks it not neceffary to make any Ob-
fervations upon it.

Mr. William Colepeper having declin'd any
Council, appear'd in his Gown at the Bar, and
fpoke in the Cafe himfelf, and after having
open'd the Nature of the Crime, and faid what he
thought convenient to the Matter of Law, the

Particulars of which he troubles not the Reader
with, he concluded his Difcourfe with Words to

.this Effect.

My Lord, Had any of thefe Gentlemen chal-

leng'd me really upon their own Account, how-
ever I might have acted, 1 fhould not have ap-

ply'd my felf here for Redrefs-, but Numbers
are engaged againft me, and yet the Quarrel is

another Man's. My Lord, 'Tis within a few Day?
that a Gentleman of an ancient Family in our
Country, has been hang'd for killing a Coach-
man ; I am under fuch unhappy Circumftances,

that fome of thofe now Convicted before your
Lordfhip, and others Indicted who have been en-

gag'd in the villainous Machinations and At-
tempts againft my Life, have been fince advane'd

to Places of Honour and Profit.

Here my Lord Chief Juftice interrupted Mr.
William Colepeper, fuppofing him to reflect upon
the Government.

After which, Mr. William Colepeper went on
with due Submiflion to his Lordfhip.

My Lord, I intend no Reflection upon the

Queen, or Government : Her Majefty is an ex-

cellent Perfon ; but, like all Sovereigns, fhe is

forced to hear with the Ears, and fee with the

Eyes, of others. The Great Man of Malice,

improves the Intereft he has to obtain Preferments

for his Engines. My Lord, I am ready to prove*

That he has employ'd fome of thefe Inftruments

upon me, as well before a Demand of Satisfac-

tion, as after an Agreement of giving it him in

his own Method on the Coaft of Holland. I

hope your Lordfhip, and the reft of the Queen's

Judges, will inform Her Majefty of Her Admi-
ral, and that he will be made a fevere Example
of Her Juftice: And, My Lord, I defire your

Lordfhip, and all the Court, to take Notice of

what I now fay ; Sir George Rook is the firft Ad-
miral of England that ever fent a Gentleman a

Challenge, and after it was accepted, employ'd
others to fight for him.

Here my Lord Chief Juftice, and the other

Judges, took Notice of M,r. William Colepeper

again for thefe Expreflions.

My
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My Lord, faid Mr. William Colepeper, going on,

I am the moft injur'd Gentleman of my Country :

The Matter of my Difcourfe is true; perhaps

the Manner may be more excufable, than juftifi-

able : Mr. Denezv, from a Captain, is made a

Lieutenant-Colonel, and Mr. Knatchbul has a

Place of 800 /. per Annum, both fince their

Crimes. 'Tis no wonder if the extreme Senfe of

my Wrong, mould extort from me Expreflions

which your Lordfhip thinks do not become me.

As your Lordfhip has reprehended me, I doubt

not but you will alfo give juft Judgment on

the Afiafiins.

The Council for the Defendants then appre-

hending a great Fine, put Mr. William Cok-

peper in mind, that he had faid at the Trial, Mr.
Denew had but a fmall Eftate.

Mr. William Colepeper own'd he had faid fo, and
referr'd the Fine to the Pleafure of the Court.

Accordingly Sentence was pad upon the De-
fendants as follows.

Nathaniel Dencw Fin'd 200 Marks.

Richard Britton, 100 Pounds.

LIV. The Proceedings before the Lords of the Council in Scot-

land, againfl David Baillie, in Feb. 1 703-4, for Defaming
the Duke of Queenfbury, and the Marquis of Anandale.

THERE having been feveral Letters ftop'd

at the Poft-Houfe in Edinburgh, wrote in

Cyphers, &c. which gave Alarm to the Mini-

fters of a Plot intended, the Government caufed

David Baillie to be feized, who being brought

before the Privy Council, the Lord Juftice Clark

afk'd him, Whether any Per/on had offered to en-

tice him, to depofe againfl the Duke of Hamilton,
the Duke of Athol, and his Brother the Earl of
Cromerty, and others ; as if they had been in a

Plot againfl her Majejly. To this Queftion Bail-

lie had his Anfwer ready : That the Duke of
Queenfbury, and Marquis of Anandale, had been

treating with him, to depofe againfl the Perfons

the Lord Jujlice Clark had named.

The Board began to examine Baillie, How,
and When, and upon what Occafion he had met
with the Duke of Queenfbury, and the Marquis
of Anandale? All the Anfwer they could get of

him, was, That he had writ a Letter to the Duke
of Hamilton, which contained all that he knew,

or could fay of what had been afk'd him. He
was told in Council, That he muft declare what
he had writ in that Letter ; it not being enough
for him, in a Cafe of that Nature, to refer to

it in general Terms. And in the mean time,

left there might be Impreffions, Informations,

or Advices given him by the Party, which it

was their Intereft to do, he was committed clofe

Prifoner, which is the ufual Courfe the Privy
Council takes, till the Examinations are over :

But at the fame time he was allowed Pen, Ink,

and Paper, and defired to draw up in Writing
all that he had to fay, of what he pretended to

have paft between the Duke of Queenfbury, the

Marquis of Anandale, and him.
Inftead of drawing up what he had to fay

in Writing, a$ defired by the Privy Council, he
writ a Letter to the Earl of Eglinton, Prefident

• of the Council pro tempore ; acquainting him,
That upon the whole Matter, he could fay no
more than what he had writ in that Letter,

(meaning his, ,to the Duke of Hamilton,) and

prefles that the Lord Juftice Clark might fhew

the fame to the Privy Council. *

In the mean time, the Lords of the Privy

Council fent two of their Members to the Duke
of Hamilton, for the Letter Baillie had writ to

him •, which his Grace deliver'd to them, upon

the Clerk of the Council returning him an at-

tefted Copy. Thereupon, Baillie was again call'd

before the Privy Council, and afk'd, That fince

he had faid in general, that the Duke of Queens-

bury, and the Marquis of Anandale, had en-

deavour'd to Bribe him to depofe againfl cer-

tain Noble Perfons ; it was expected now, he

fhould give the Board all the Particulars of

that Tranfa&ion. Baillie ftill infilled, That he

could make no Anfwer, except he had a Sight

of his Letter to the Duke of Hamilton. The
Queen's Advocate told him in Council, That

by the Law he was obliged to anfwer to fuch

Qiieftions as were put to him by the Board ;

and that if the Letter he had writ to the Duke
of Hamilton were true, he could not but re-

member the material Heads thereof ; and if it

were falfe, he ought not to continue in a Lye.

The Queen's Advocate put him alfo in Mind,

how unaccountable a Thing it was, That he

fhould not remember what he had writ but Five

Weeks before, which was the Date of his Letter

to the Duke of Hamilton ; when in that very

Letter, he pretended to remember a great many
Things which had happen'd to him Five Months

before, which was the Time he had met with

the Duke of Queenfbury. The Advocate infilled

further, That his Shuffling in this Matter, car-

ried with it, all along, a great Probability, that

the Letter he had writ to the Duke of Hamilton,

had been didlated, or fuggefted to him j and he

had fince quite forgot his LefTon •, whereas, if

what he writ then had been true, (being a Thing

in itfelf fo extraordinary,) though he might pof-

fibly forget fome minute Circumftances, it was

impoffible he could forget, in fo fhort a Time,

the Bulk and material Parts of it •, Truth being

• Thefe, and the other Letters, are all infertcd together at the Clofe of this Proceeding.

uniform ;
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defeating

of

Uniform % and Lies, for the mod Part,

and confounding themfelves.

Baillie continued deaf to all that the Lords
the Council could fay to him ; and they, to _

a fair Handle to recoiled: his Memory, agreed to

draw up fome Interrogatories in Writing, which
they deliver'd to him, defiling him to give in his

Anfwers likewife in Writing, againft the next

any

give

Time he fbould be called before them.

5. Inter. 5th. If the Duke named to him
Perfons ? And what the Perfons were ? And what
the Duke defired to know of him concerning
them ? And what he anfwered about the faid Per-
fons, or any thing that was difcourfed to him ?

Anf. Yes : And what thefe Perfons were, will

not anfwer at prefent. What did the Duke de-
fire of him concerning thefe Perfons ? He is not
to anfwer that at this Time : What Anfwer he

Accordingly Baiilie, when remanded back to Pri- gave to the Duke, when he defired to know any
fon, falls to writing fomething like Anfwers to the thing

Interrogatories which had been given him : Bur, neither.

of thefe Perfons, &c. Will not anfwer that

upon fecond Thoughts, he breaks off abruptly

and to cover his Confufion and Irrefolution, throws

the Ink-Bottle upon the Paper, of Defign to blot

out what he had writ : Which Paper the Keeper

of the Prifon brought to the Council.

The Council feeing they could have nothing

from him in Writing, after feveral Days Time
given him to do it, call'd for him again •, and de-

fired him to anfwer the Interrogatories, Viva voce

:

And what Anfwers they were, will beft appear,

by placing the Interrogatories and the Anfwers in

Order.

Baillk's Interrogatories and Anfwers.

1. Interrogatory ijl. What was the Rife, or Oc-
cafion of his being fent for by, or going to the
Duke of §>ueenfbury, and Marquis of Anandale,

about the Plot ? And, if it was any Difcourfe he
had had with any of their Servants or Dependants

;

or that either he inform'd them, or they dif-

courfed him on that Subject ?

Anfwer. He can give no Anfwer thereto at all.

2. Inter. 2d.

Queenfbiiry ? And
Perfon

And what he anfwer'd? And about what Time
this happen'd, as near as he can remember ?

Anf. The Time was about the latter End of
July, or the Beginning of Auguft ; and does not
remember what Mr. Stewart, Servant to the

Duke, who brought him to the Duke, faid to

him ; and the Declarant anfwer'd, Nothing •, but

went away with him.

3. Inter. %d. What the Duke of Queenjbury faid

to him ? What Account he gave of the Rea-
fon or Caufe why he fent for him ; or that any
Perfon had recommended him ? And who the

Perfon was ? And that he give Account of any
other Circumftance, that might have been the

Caufe, or Occafion of the Duke's Enquiry ?

Anf. Does not remember what the Duke of
Queenjhury faid to him •, nor can he anfwer at

prefent, what was the Reafon the Duke gave for

fending for him : And fays, That the Duke faid,

he was recommended to him ; but he would not
tell the Declarant, by whom.

4. Inter. \th. What the Duke faid to him ?

What he inform'd him of either as to Things,

or Perfons ? And what he defired of him ? And

Who brought him to the Duke of
what was faid to him by the

, who defired him to come to his Grace ?

6. Inter. 6th. Ifthe Duke, at parting, appoint-
ed him a new Time, or faid he would fend again
for him ? And to what Purpofe ? And, if he bid
him enquire, or remember himfelf better, as to
any Particular, and bring him an Account of it ?

Anf. If the Duke, at parting, appointed a new
Meeting with him? Says, No : But faid he
would fend for him again. If the Duke did bid
him to remember, or enquire, as to any Particu-

lars ; and bring him an Account of it ? He can-

not anfwer that juft now.

7. Inter, jth. When he met with the Duke the

fecond Time ? And what was the Occafion of it ?

And what further Difcourfe was betwixt them ?

And if any Perfons were then named ? Or he de-

fired to witnefs againft them •, or to witnefs any
Part of the Plot ; or their Hand therein ; or any
Correfpondence thereabouts ? And whatelfe pafs'd

in the Second Meeting?

Anf At what Time he met with the Duke the

Second Time, he cannot remember : And what
was the Occafion of this Meeting with the Duke
the Second Time, he cannot anfwer. As to that,

What Difcourfe was betwixt them the Second
Time ; he cannot recapitulate every Particular

that pafs'd betwixt them juft now : And if he

named any Perfons to him ? Declares, Yes : And
what thefe Perfons were ? He will not anfwer

that. And if he defired him to witnefs againft

any Perfon ? He will not anfwer that juft now.

8. Inter. $tb. How long after was the Third,

and then the Fourth Meetings ? And if any

thing occurr'd in the mean time ? And what was
the Occafions of the faid Meetings ? And what
paft therein, either as to Perfons, or Things ?

Anf. When was the Third or Fourth Meet-
ing he had with the Duke ? He did not

And what occafion'd the Third or Fourth

ing with the Duke ? He will not tell that

Time : And what pafs'd betwixt them
Third or Fourth Meeting, either as to Perfons,

or Things ? He is not to anfwer at this Time.

9. Inter, gtb. That you anfwer all the above
Queftions : As to the Occafion and Manner of

your coming to the Marquis of Anandale ? And
what he faid to, and demanded of you ? And
what you anfwered ? And what Perfons he named

mind :

Meet-
at this

at the

to you t And what he required of you, as to

thole Perfons ? And what Encouragement he
for what Caufe? And what Arguments he ufed, promifed you ? And for what Caufe ?

to induce him to be free and plain ? Anf. Who brought him to the Marquis of

Anf. He cannot recolledf. himfelf of what the Anandale ? Anfwer'd, A Gentleman, whofe

Duke informed him, as to any other Perfon ; and Name is
1

Bane, as he believes : And what the

will not anfwer, at prefent, what the Duke defired Marquis faid, or afk'd of him ? He will not an-

of him : Nor will he anfwer, what Arguments fwer at this Time : And what Perfons the Mar-
the Duke ufed with him, to be free and plain with quis named to him ? Anfwers, He is not to name
-his Grace. them now. And what he did require of you, as

to
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to theie Perfons ? Anfwers, He cannot anfwer them, which may endanger Difcord betwixt th*
that juft now : And what Encouragements he did King and his People, fhall be challenged by them
promife him ? Anfwer, He will not tell that at that Power has, and tyne Life and Goods to the

King.
_
And by Acl Ja. Vth, par. 6. cap. 83. The

aforefaid Aft is Ratified and Approven, and Or-
dained to be put in Execution in all Points : As
alfo the fame is again ratified by feveral fubfequent
Acls of Parliament ; fuch as Ja, Vlth* par. 14.
cap. 205. And Ja. VTth, par. 20. cap. 9. And
laftly, by the Laws; both of this, and all ether
Realms, To Inform againft, or Slander, or Accufe
Perfons as abominable Suborners and Solicitors of
others, to Accufe, or Bear Witnefs againft Perfons

of the higheft and beft Quality, of the moft wicked
and horrible Crimes and Treafon, and Leefe-making
againft the Queen and the Kingdom, is a Scandal and
wicked Crime of the Higheft Nature, and ought to

be moft feverely punifloed. Neverthelefs, it is of
Verity, That David Baillie, Brother to Captain
Robert Baillie, of Mannochall, and now Pnfoner
in the Tolboth of Edinburgh

; Jhaking off ail Re-

the Council found, That his refufing to anfwer
'S?

rA l\
Tru!b

* Hon™r
* and Honefly, and to Her

this Time.

10. Inter. 10th. What moved you to go to

Duke Hamilton, or to write to him ? Who ad-

vifed you to do fo ? Who introduced you ? And
what faid you to him, when you gave him the

Writing ? And if it was fign'd by you ? And
what the Writing did contain ? And what you
remember of the Contents thereof ? And if you
ihew'd it to any other Perfon ; and to whom ?

And what his Grace faid to you about it ? And
if you was with him oftner than once, about this

Matter ? And if you acquainted any other there-

with •, and who they were ? And what pafs'd be-

twixt you and them upon this whole SubjecT ?

Anf He will anfwer no Queftions as to the

Duke of Hamilton, at this Time.

The Examination being over, the Lords of

O —
.— —

the Interrogatories put to him, was againft Law;
and an high Contempt of the Board ; and de-
ferved a fevere Punifhment : And yet, notwith-
ftanding of their juft Deteftation of the Man's
Villany, their Moderation and Patience were
fuch, that they did riot proceed to Cenfure 'till

they had calPd him before them once more. Then
he was told, that if he continued to refufe an-
fwering to the Interrogatories, according to Law,
they were obliged to inflict n. Punifhment ade-
quate to his Crime. And the Queen's Advocate
told him* he Would profecute him upon the Sta-
tute of Leefing-making, and common Grounds
of the Law againft Defamation and Calumny.

While Baillie flood thus mute to whatever was
afk'd him in Council, the Duke of Hamilton gave
in a Petition to the Board* reprefenting^ That he
had inform'd the Lord Juftice Clark of the Let-
ter he* had received from Baillie ; and defired,
that the Letter might be read to Baillie in Coun-
cil ; and that Baillie may either own, or deny it

to be his Wiiting. On the Twenty-fourth of
February, the Indictment was brought againft him,

Majefty's Laws and Authority ; and with a moft
pernicious and wicked Deftgn, (as the Matter itfelf

declares) to engender Difcord betwixt Her Majcfty
and Her beft Subjecls : As alfo to raife Contentions, and
Inflame and Incenfe them one againft the other
by moft abominable Lyes and Slanders; did upon
one or other of the Bays of December, 1703 ; and
more particularly, upon the zid Bay of the faid
Month, take upon Hand, to write a moft Falfe,
Scandalous-, and Abominable Information, by way
of Miffive Letters, direcled to his Grace the Buke
of Hamilton

: Which Letter, whereof the Subftance
above rehearfed, and a Copy herewith given, as a
Part of this Libel, the Principal put in the Clerk of
the Council's Hand, where David may freely fee it,

is a moft grofs, abominable, and defamatory Lye\
tending to raife Bifcords, and the greatejl Mifchiefs
that can be imagined. Like as the faid David had
the wicked Confidence, after having Written and
Subfcribed this Letter with his own Hand; as can
be proven by comparing the fame with other Writs
under his Hand he gave in to the Committee of the
Council, and are likewife in the Clerk of the Coun-

in the Name of James Duke of Queenfbury, Prin-
cll

'

s Hands
->
wbere he may fee them ; to give or fend

cipal Secretary of State, William Marquis of Anan-
the fame t0 the ^uke °f Hamilton, who received it.

and
And further ->

wh™ *&* fatd David acknowledgeddale, Prefident of her Majefty's Council,
the Queen's Advocate for Her Majefty's Intereft
to the following Purpofe.

The I N D I C T M E N T.

rr\HAT where by the Laws of this, and all

before the Committee of the Council, That he had
given a written Information to the Lord Juftice
Clark, Informer, whom he knew, as he faid, to be
the^ Cauftr of his Imprifonment : And defied both
the Lord Juftice Clark to ftoew both his Informer,
and communicate the Information, as David'j Be-X

.

other well-govern d Reams
; The Inventing, daration to the Earl of Eglinton (whereof a CopyMaking "^Uttering by Writ, or othcrwife, of is alfo given to him, with this Libel, andthePrilLyes and Slanders, to the charging and defaming of

any Perfon; and efpsdally of Perfons of the high-

eft Quality, and greateft Trufts and Offices in the
Kingdom; and in Matters of the higheft Import-
ance; not only touching their Honours, Lives, and
Fortunes; but tending f> mifreprefent them to, and
raife and endanger Bifcor.i betwixt Her Majcfty and
them: As alfo to raife Jeahufies and Bifcords, and
to occaficn moft dangerous and pernicious Conten-
tions betwixt them and the other Peers, of the
moft eminent Quality within the Kingdom, are
Crimes of a high Nature, and ought to be moft fe-
verely punifhed, like as by the Acls of Parliament
following, it is Statute and Ordained in Manner
aftermention'd, viz. By the Acl Ja. I. par. 2. cap.
43- That all Leefing- makers, and Tellers of

Vol. VIII.

cipal in the Clerk's Hands for him to fee,) bears :

And the Juftice Clark had named the Buke of Ha-
milton for his Informer : His Grace was pleafed,
when defired by Two of the faid Committee, to ex-
hibit and give up the faid Principal Letter upon the.

Clerk's Receipt, on an attefted Bouble. By all
which, it is evidenty That the aforefaid David
Baillie is guilty, Acl and Part, of moft abominable
Leefing-making, and mofl defamatory Libelling, in
Writing and Vending the fame, as faid is : "And
that aggravate with all the Pernicious and Mif
chievous Confequences abovementicned. All which be-
ing Found and Proved before the Lords of Privy
Council; the jorefaid Davjd Baillie ought to be fe-
verely Puniftjed for the fame, with the Pains of
Law, at leaft ; conform to the 4th Atl of the la(l

& e e Scjfwn
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Sejfton of this current Parliament, Entitukdy Act
again ft Leefing-makers •, in bis Perfon and Goods

,

to the Example and 'Terror of others, to commit the'

like in Time Mining.

Baillie was brought to his Trial ttpon this In-

dictment; and before he came to make his De-

fence, he judicially acknowledged and own'd his

Letter to the Duke of Hamilton ; which eafed the

Queen's Advocate of the Trouble of adducing

Witneffes to prove his Hand-Writing.

Baillie'.* Anfwers to the Inditlmeni.

i. It is anfwer'd for Mr. Baillie, Primo^ That
the Subject of the Complaint being a Matter of

great Importance to him ; and that the Letter

•which is the Ground thereof, making mention of

a Plot ; in relation to which, the Declarations

and Affidavits of feveral Perfons are taken at

London^ that may tend much to the clearing of

this Matter ; of which, at prefent, Mr. Baillie is

not M after, but is in Hopes to recover them :

Probably they will be fent down here to the

Council. And that it feems, as yet, there is not

a full Difcovery made of the Plot ; Therefore he

humbly craves, that the Council may refer the

faid Complaint to the Parliament ; or at leaft de-

lay the Proceeding therein at prefent ; that he

may have a Time to recover the Declarations and
Affidavits, that have been taken at London, and
other Papers, that he is to make ufe of for his

Defence ; and until the Enquiry, as to the Plot,

be fully concluded. And he humbly defires, That
the Council may take the Point to their Con-
sideration, in the firft Place.

2. The Complaint being principally at the In-

stance of the Duke of Queen/bury, and the Mar-
quis of Anandale, and only with Concourfe of
Her Majefty's Advocate, which goes of Courfe

when a Procefs is raifed at the Inftance of parti-

cular Perfons, ad vindiffum privatum : And thefe

Noble Lords not being prefent to infift in the

Adtion, Procefs ought not to be fuftain'd at their

Inftance, It being the known and uncontrovert-

ed Practice, That in all Criminal Actions, either

intended before the Privy Council, or Lords of

Judiciary, Procefles are not fuftain'd, unlefs the

Profecutor be prefent. And the Reafon is evi-

dent : Becaufe if he were prefent, the Defender

might feek his Oath of Calumny, if he had juft

Reafon to infift in the Action ; and propound
feveral Objections againft the Libel, and verify

them by the Profecutor's Oath, that he might ex-

clude the Purfuit. Of which Benefit the Defen-

der is deprived, when the Purfuer is abfent. And
Her Majefty's Advocate hath no Intereft to pur-

fue this Action by himfelf; becaufe it being Aftio

lnjuriarumy which is but privata ASio Legis.code

de injuriarum caufa non publici judicii, fed privato

continet quantum ; and the Advocate, ratione of-

ficii, can only purfue Actions ad vindittum pub-

licum, but not ad vindiclum privatum.

3. The Complaint, in fo far as it is founded

upon the Laws and A<fts of Parliament, againft

Leefing- makers, and Tellers of them, is no ways
relevant to infer the Conclufion Libell'd ; be-

caufe, as to the gth A£7 Par. 20. Jam. VI. it's

only of fuch, who fhall by Word, or Writ, De-

vife, utter, or publifh any forefaid Jlanderous or re-

proachful Speeches, or Writes of the Eftate, People,

or Country of England, tending to the Remembrance

of the ancient Grudges -, born in S'ime of by-pafl

Troubles : Which does hot all contern this Cafe.

And as to the other A£ts of Parliament, they are

Only in relation to Leefing-makers to the King,
of his Barons, Great Men, and Leiges ; and of
thefe that makes any Evil Information of the

Barons and Leiges to the King ; but does no way
concern Leefing- making, or flandering of one
Subject to another ; as is clear- from the Acts of
Parliament mention'd in the Complaint.

4. If the Duke of ^ueenfbury, and Marquis of
Anandale, fpoke the Things to Mr. Baillie in prj-

vate y in relation to the Duke of Hamilton, and
the other Noble Perfons, which the Libel men-
tion'd to be contain'd in the Letter ; And if fuch

Expreffions, fpoken of Subjects to a Subject,

would infer the Crime of Leeftng-making; then

he behoved to reveal it, under the Pain of being

guilty of Leefing- making himfelf: It being ex-

prefly provided by the 209. AR Par< 14 Ja. VI.
anent Leefing-makers* and Authors of Slanders,

which fatisfies the former Laws about Leefing-

making, and further Statutes, That the Concealers,

and not the Revealers, fhall incur the like Pain and
Punifhment. So that if any fuch thing had been

faid to Mr. Baillie, he being obliged to reveal it

by the Law, it was no Crime ; and confequently

he cannot be liable to any Punifhment ; according

to that Rule in Law, Lib. 169. de Reg. Jul. Ejus

vera nulla culpa eft, cui parere neceffe fit.

5. As the Libel is not relevant to infer Leeftng-

making, for the Reafons abovemention'd, fo it

is not relevant to infer the Crime of Defamatory
Libelling : Becaufe the Letter was only written to

the Duke of Hamiltorii for private Information,

non animo injuriand^ as appears from the very

Beginning of the Letter; where it mentions, That
the Noife which is every where made of a Plot,

made him think it his Duty to inform the Duke
of Hamilton of the Matter of Fact, contained in

the Letter : And the faid Letter was never pub-
lilhed nor fpread abroad by Mr. Baillie ; fo that

it is. evident, he had no Defign to calumniate

or injure thefe Noble Lords. And it is clear

from the Common Law, and all Lawyers that

have written on that Subject, AcHontm Injuri-

arum nunquam competere, mfi dolus £s? animus in-

juriandi adjit ; quia nee injuria abfque dolo & animo

injuriandi committitur ; which can never be faid,

when a Man makes Difcovery only for private

Information. And it's a Rule in Law, That
non fatlum, fed faciendi caufam infpiciendum. Lege

39. Fol. de Furtis.

6. By the Law and Practice of all well-govern'd

Nations, Informers of Crimes, whether there be

Ground for the Information, or not, (for that de-

pends upon the Explication, and Trial) ought to

be encouraged ; efpecially as to Things relating

to the Public : So that when any Man offers to

inform, or make Difcoveries, he ought not to

be punifh'd as a Leefing- maker, or a Slanderer,

albeit he cannot prove what he informs ; for, or-

dinarily, the greateft of Crimes, fuch as Treafon,

Murder, Theft, or the like, are committed with

the greateft Privacy, or Secrecy : And no Man
commonly ufe to commit thefe Crimes publickly j

becaufe then the Probation would be clear againft

him. As for Inftance, If any Man were inform'd

of a Confpiracy againft the Queen and Govern-
ment, and he fhould difcover it, as in Duty he is

obliged, and would be guilty of Treafon if he
did not ; it were moft abfurd to pretend, that

he ought to be punifhed as a Leefing-maker, or

Slan-
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Slanderer, becaufe he cannot prove what he in-

form'd. And the like in other Crimes, fuch as,

If a Perfon defign'd to murder, or affaffinate ano-

ther, and if that Defign was communicated to a

third Party, and he mould acquaint rhe Perfon,

againit whom the Murder and Aflaffination were

intended •, it were againft Senfe to think, that the

third Perfon mould be liable as a Leefing-maker,

or Slanderer, becaufe he could not prove the De-
,

fign : For if that were allow'd, no Perfon here-

after would ever difcover any Crime, of which

they have not clear Proof ; and by this Means,

the greateft Crimes fhould go unpunifh'd, andun-

difcover'd. Whereas, if thefe Crimes had been

timely difcover'd by an Informer, they might

cither have been prevented* or the Committers

thereof brought to condign Punifhment.

7. Mrs Baillie being call'd to be the Queen's

Evidence, and to give Information of what he

knew in relation to the Plot that was fo much
talk'd of ; if, when he was examin'd before the

Committee of Council, he had declared all that

was contain'd in the Letter, upon his Examina-

tion, it would have been no Crime ; and he could

not have been thereupon accufed as a Leefing-

maker, or Slanderer. But fo it is, that the Let-

ter written to the puke of Hamilton, being pro-

duced before th£ Privy Council by Order of the

Committee, it was equivalent* and the fame upon
the Matter

;
as if Mr. Baillie had made that De-

claration berore the Committee. ' And the Letter

to the Earl of Eglinton mentions* he defired the

Information might be produced, which was not

Verbal, but in Writing} and that it might be

prefented to the Council, that he might have an

Opportunity to own it ; And therefore, if he had
made the aforefaid Declaration before the Com-
mittee of Privy Council* as it would have been no
Crime, but his Duty, to have declared all he

knew in that Matter, he being call'd as the Queen's
Evidence-, fo, by the fame Reafon, he cannot be

guilty of any Crime, the Letter being brought

before the Council, and made publick by Order
of the Committee, as faid is.

8. That Mr. Baillie had no Defign to calum-
niate thefe Noble Lords, may appear not only

from a Letter written to him by Mr. Stuart, the

Duke of Queenfbury's Secretary, ready to be pro-

duced , and from what the Lord Prefident of
the Seffion was fo juft as to acknowledge in a

Committee of Council, with relation to what
Mr. Baillie had then fignified to them, concern-

ing the cypher'd Letters mention'd in his Letter

to Duke Hamilton ; and from fuch other circum-
ftantial Adminucles as Mr. Baillie fays he can ad-

duce * but alfo from his Willingnefs to give his

Oath of Calumny, That he had no Defign to ca-

lumniate or injure thefe Noble Lords ; which
ought to be admitted, according to the Opinion
of the mod eminent Lawyers that have written

on that Subject * and particularly Carprez, in his

Pracltque No Criminal. Par. 2d. $u<ejl.gj. Quando
& quibus cafibus locus non fit atlione Injuriarum.

Numb. $tb and 6th. Who is exprefs, That Ad
probatienem quod animum injuriandi quis non ba-

buerit non requiruntur exatla cs? plena probation:*,

fed fufficiunt Conjeclura 13 prafumptiones. Et ji

Ileus Conjettura Judicis Inlentionem fuam fufficien-

ter prcbare nequirit, nihilominus tamen conjtanter

perfeveret fe verba animo injuriandi, non protuliffe

juramentum purgatorium defuper ipji deferendum Ji
juret ab atlione injuriarum abfohendus ejl ; and

Giules lib. id. Obfer. 106. And many other Law*
yers by him there cited. And he mentions it t©

have been fo decided in the Imperial Chamber.
So if Mr. Baillie had been an Accufex, as he is

but a private Informer ; yet feeing he is willing

to give his Oath of Calumny, That he had n©
Defign to calumniate, or injure thefe Noble Lord?,
it ought to Liberate him from the Imputation of
a Leefing-maker, and Slanderer, according to

Law, and conftant Practice in fuch Cafe.

In Refpect whereof, &V.

To thefe Anfwers* it was reply'd by the

Queen's Advocate, and the Council for the Duke
of Queen/bury $ and the Marquis of Anandale, as

follows

:

That the Firft Two Anfwers are in the Nature
of Dilators : And as to the Firfir, it was reply'd*

That the Ordinary Judicatures are competent
and proper to determine all Actions and Suits,

that can arife among the Subjects •* and there lies

no Actions in the Firft Inftance, cognizable by
the Parliament. And even in the Second Inftance,

upon Appeals, or Reviews, there lies no ordina-

ry Remedy by railing Procefs before the Parlia-

ment , but Parties muft firft apply to the Parlia-

ment for a Warrant to raife Proceffes of Appeal^

or Review. And the fame thing might be al-

ledged in all Civil and Criminal Actions, to de^

lay Profecutions, upon Pretence of remitting them
to the Parliament. And in this Cafe, there was
nothing but a private Procefs for a Defamation :

For Mr. Baillie had not mention'd one Wd-d of
either Infurrection, or Invafion ; albeit, the War-
rant had been obtained from the Queen, under
the fpecious Notion that he was capable of

making great Difcoveries of the ill Defigns, in.

relation to the Infurrection and Invafion. But
his Difcoveries were calculated for private Quar-
rels, and not for publick Ufe * and by the Law
and Cuftom of Scotland, the Privy Council is molt
competent to cognize, and give Redrefs in fuch
Matters.

It was reply'd to the Second ; That no Law*
nor fixed Cuftom, had made it necelTacy, that

Complainers fhould be perfonally prefent : And*
in fome Cafes, it had been found, that it was not
neceffary. And the Duke of Queenjbury, and
Marquis of Anandale, being neceffarily abfent

upon Her Majefty's Call for the Publick Service,

it were unreafonable not to allow them to vindi-

cate their Honour and Reputation. Although
the Queen's Advocate cannot purfue in the Name
of private Parties, without their Confent and Al-
lowance

, yet, in this Cafe, both the Duke of
Queenfbury, and Marquis of Anandale, fent down
their Declarations, in relation to this Matter

:

In which they do infift, that it may be tried and
punifh'd •, which is more than fufficient to inftrudl

their Warrants and Concurrence, And it is a

frivolous Pretence, That if they had been pre-

fent, Mr. Baillie might have afk'd their Oaths of
Calumny , that is, if they had Reafon to deny
what was contain'd in his Letter, or to infift in

this Procefs. For, befides the Abfurdities and
Improbabilities in the Letter, Mr. Baillie never

pretended to have their Oaths of Calumny, nof

does the Law allow any Oath of Calumny to be

afk'd, in relation to a Crime, as Bribery and Sub-

ornation of WitnefTes , Nam nemo tenetur jurare

in fuam turpitudinem. So that there is noc the

leaft Reafon to demurr upon the Dilators.

A3
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. As to the Fir ft and Second Perremptors, which

are ftated the Third and Fourth in the Defence

;

it is reply'd, 1 hat the Complaint is founded up-

on Two dillinct and feparate Grounds, viz. Lee-

iing- making, which is generally underftood to re-

late to the Sovereign^ the Eftates of Parliament,

the Great Men and Minifters in the Government.

So this Complaint from the Duke of Queenfbury,

and Marquis of Anandale, is well founded on

thefe Laws : And albeit, by the Act in the lad

Seffion of Parliament, the Laws, in relation to

Leefing- making, being too general, were re-

itricted from Treaibn, or from Punifhments in-

ferring the Lofs of Life or Limb : Yet it is ex-

prefly .declared, That the Laws do Hand good,

and the Crimes are punifhable by an arbitrary

Punifhment ; that is, Fine, Prifon, Pillory, and

Banifhment.

The other Ground upon which the Complaint

is founded, is competent in the Common Law to

every Subject againft Defamation and Calumny.
And in this Cafe, the Quality of the Perfons, or

the Dignity of their Offices^ are only brought in

as Aggravations of the Crime ; And whereas it

is pretended, that by the Laws againft Slanders

and Leefing-making, the Hearers are bound to

reveal, and are punifhable if they conceal ; that

does only relate to Leefing-making and Slander

on the Sovereign and the Eftates of Parliament

;

and while Leefing-making was Treafon, and con-

fequently the concealing of it was Treafon. But
now, when it is neither Treafon, nor infers a Ca-
pital Punifhment, there is no Danger of the con-

cealing, efpecially when.it relates only to Subjects

and private Perfons. And if the Law had obliged

Mr. Baillie to have reveal'd, yet that could be

only to the Government ; and to have reveal'd to

a particular private Perfon could never have ex-

cufed or fecured Mr. Baillie, if he had been oblig'd

to reveal ; as indeed he was not.

It is replied to the Fifth, That in Law and

Reafon, an Information given to a private Party,

containing a Slander and Defamation, is always

taken in Malam partem & ex animo lnjuriandi.

Whereas, when Perfons inform a Government,
make Oaths, or Declarations, being call'd there-

to by Authority, it is always taken in Bonam
partem, and believed to be the Mind and Senfe

of the Informer, who is in his Duty, or by Force

of Law obliged to make a Declaration vof Dif-

covery.

It is reply'd to the 6th, That it is indeed the

Jntereft of the Publick, that Perfons in their Duty
declaring Truth, revealing, or difcovering Crimes,

fhould be fafe, though they are not able to

prove what they fiiy ; becaufe moft Crimes are

perpetrated privately : But this holds only when
Difcoveries are made to the Government, when
they be forced to declare by Interrogatories, or

Queftions put to them by Authority ; in which
Cafe, every Subject is bound to anfwer ; and fo

it is no officious, or ultronious Act. And there-

fore the Declaration, or Difcovery, is prefumed
to be Dutiful, and to be True ; and except fuch

Declarations and Teftimonies were re-argued in

a Frocefs of Perjury, and proved to be falfe,

the Parties cannot be quarrelled for what they

have difcovered to a Government, or declared

by Force of Law : But where Informations are

given to private Perfons ultronioufly and offici-

oufly, efpecially to the Perfons concerned, to

endanger Strife ; there the Informer is upon his

Hazard, either to make Good what he has faid,

or to be liable in Punifhment as a Calumniator;
becaufe there was neither Duty, nor Neceflity,

that obliged him to inform ; and if he has done
it voluntarily and petulantly, he is obliged either

to make it Good, or fuffer for it.

It is replied to the 7th* That by the former
Anfwer it is plain, That Baillie is not in the
Cafe of the Queen's Evidence, as to this Letter,
becaufe he had voluntarily fign'd and delivered
the fame to a private Party, a Month before the
Queen's Order to apprehend him:

It was replied to the laftj Let Mr. Baillie fay

now what he pleafes, That what he inform'd was
not ex animo Calumniandi, but only to inform
the Duke of Hamilton^ fine frande & dolo, can-
not pafs ; becaufe in private Informations^ dolus

£s? culpa femper prefumitur^ If the Informer can-
not prove, or make Good what he had faidj
and it is true^ That Calumny being a Crime,
cannot be committed fine dolo^ or ill Defign :

But the Law fays, lata culpa equiparatur dolo ;

Therefore if that Charity could be given to
Baillie, That he had no ill Defign, and was only-

impofed upon, or befool'd ; yet that Folly is fo
grofs, that in Law and Reafon it muft be con-
ftructed equal to an ill Defign •, for if any Body
will reflect upon the Letter itfelfj they will find
it ftuff'd with Virulence and Malice.

Upon a full Hearing of both Sides, there be*
ing Thirty-one Privy Counfellors prefent, Baillie was
found Guilty of Defamation ; declared Infamous, and
banifh'd the Kingdomfor Life ; without one contra-
dictory Vote •, and Sentenc'd to ftand in the
Pillory by a Majority.

June 21, 1704. A Petition was read in the
Parliament of Scotland, of David Baitlie> Prifi>
ner in the Caftle of Sterling, by Sentence of the
Council, for accufing the Duke of Queen/bury and
the Marquis of Anandale, of a Defign to fuborn
him againft the Duke of Hamilton, the Duke of
Athol, and others, in relation to the Plot, pray-
ing to be fet at Liberty, which was granted, upon
his finding Bail, to appear before the Parliament
when call'd.

The feveral LETTERS relating to Baillie

and the Plot, mentioned in the foregoing Pror
ceeding.

Letter to the Dutchefs of Queenfbury.

Madam, May it pleafe your Grace,

LAST Night I was in a Place, where the

Company was talking of fome Letters

that were fallen into his Grace my Lord Com-
miffioner's Hands, that no Body could read

almoft: But a Gentleman, may it pleafe your
Grace, immediately replied, I am fure I know
one that can. Madam, faid he to me, he is

a Kinfman of yours. I afked him who it

was ? and he whifpered me, Mr. David Baillie,

to whom I fuppofe, (continued he,) the Let-
ters was for; for all their being directed to

David Lindfay : Nay, Sir, faid I, I can hard-

ly think that, for many Reafons, and parti-

cularly, becaufe I think Mr Baillie has more
Wit than to be brought into a Plot: Yes,
Madam, faid he, I agree with you, he has a
great deal of Wit •, and that is not all, for

he is very fober; he never was drunk in his

Life-time ; and 'that is a Quality makes any
*' Perfon
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Perfon capable both to manage and conceal his '

Bufinefs : And I do allure you, Madam, faid '

he to me, I do think there is no Perfon To

fit to carry on a dole Defign, as Mr. Baillie ;

for though I know there has been nothing

done this Ten Years or more, from the other

Side, but what he has been acceffary, or privy

to; yet I could never, notwithftanding of my
Religion* and Intimacy with him, difcover

whether he was fo engaged or not, but that

I knew it perfectly well -from another that

is concern'd, that I hope to fee in a Week or

two ; then I fhall know the Meaning of theie

Letters. Soon after that, May it pleafe your

Grace, I went to call for Mr. Baillie, where,

near his Door, upon the Stairs, I met, or ra-

ther found Handing, a Black, who I have feen

in a Red-Coat Laced ; but he was then in a

dark Gray. I went to the Door, knocked

and went in, and enquired for Mr. Baillie;

the Maid told me, He was not within •, then

faid I, I will go into his Chamber, and fit

down and cool my felf; and fo was going,

but the Maid flopped me, and prayed me to

walk in to her Miftrefs ; who told me, I

muft excufe the Maid ; for to tell me the

Truth, Mr. Baillie was within, and a Gentle-

man with him ; but had given Orders to fay

he was out, becaufe he was to be bufy ; fo

prayed me to fit down there a little, which I

did ; and after fome Time, what I had heard,

which was a great deal more than what was

fit to fay here, becaufe it mentioned the Per-

fon, who I fancy the Black I fee upon the

Stairs, belongs to, gave me the Curiofity to

afk, If they knew who was with Mr. Baillie?

They faid, No. Dear me, faid I, how fright-

ed was I juft now, when I met the Black up-

on the Stairs ! What, does he belong to the

Gentleman that is with Mr. Baillie ? I do

not know, faid the Miftrefs, but I fee a Black

came in to Mr. Baillie this Afternoon ; and it

is very like he came to fee if he was within ;

for I heard Mr. Baillie fay, as he went out,

Give my Service, and I will wait my felf until

he comes ; and fo he walked up and down the

Entry for above Half an Hour, and then the

Gentleman that is ftill v/ith him, knocked, and

Mr. Baillie let him in himfelf •, and as foon as

he had carried him in, he came out and faid,

I am not within to any Body ; this is all I

know, faid fhe : So I was obliged to go home
without feeing of him. But I could not be at

Eafe till I fee him, and fo I found him this

Morning writing, but I know not what ; yet

it ferved to increafe my Sufpicion, for after

he had done writing, he put what he had
wrote into a Play-Boole, and roll'd it up hard,

and tyed it with a Pack-thread, and fealed

it ; and in lefs than Half an Hour, which was
Ten o'Clock, there came a Man who I have
feen alfo in a Red Livery Laced, with Good
Morrow, Sir, I come for Cowley, if you think

fit to fend him. No, anfwered Mr. Baillie,

I cannot fpare him : But there is a Play will

divert as well ; and they may either keep it,

return, or burn it as they pleafe •, fo away
went the Man, who was in black •, and I faid,

What Man is this ? But Mr. Baillie waved
anfwering, and talked of the Weather, and
indifferent Things; fo I had no other Way
left to fatisfy my Curiofity, but to call out,

Vol. VIII.

heard Yefterday of

what was that, faid

a Plotter ; and fo I

Sufpicion his being

<.•
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Nay, now I believe all I

you, Mr. Baillie : Pray,
he ? Why, That you are

told him all, and what
fliut up with him I fancied .the Black belonged
to; and his' fending away Writings under the

Covert of that Play: He only fmiied, and
faid, I think it is certain, there will no Body,
that knows me, believe me a Plotter ; for I

have not a Head for that, and I know nothing
of any Letters at all, nor of any Body that

would write to me, that need to do it ob-

fcurely : But if they did, I fhould not trouble

any Body to explain them ; neither, if I were

capable, fhould I give my felf the Pain to

unlock any other Perfons Letters : So I do not

fee how it concerns me at all ; for that Gen-
man's Weaknefs that was pleafed to give

me fuch a good Character, as he believed, I

pity him for it if he defigned it kindly ; if

otherwife, I defpife the Impertinency of it,

as being altogether groundlefs, as your Suf-

picion is, Madam, faid he : And no doubt,

whatever's contain'd in thofe Letters, is very

well known before this Time ; for I believe it

is only a Trick to amufe the People with an
Apprehenfion of a Popifh Succeffor, that

they may, with the more Eafe, bring about

the Defign of having Hannover declared here,

as in England. And this, I fuppofe, is Mr.
Scott's Plot, and his Father-in-Law, the

Queen's Advocate, and the reft of our Courti-

ers, excepting his Grace the Commiflioner.
Nay, it is well, faid I, you except him. Yes,

Madam, faid he, I except him, not becaufe

he is Commiflioner; but becaufe he is the

beft, if not the only good Man amongft them.

For tho' I am no Courtier, I go fometimes to

fee them Sup ; but the Dutchefs looks always

fo hard at me, I believe I fhall go no more.

At firft when I obferved her Grace looking fo

at me, I thought it might be becaufe of my
Cloaths, or my' Stockings, being fometimes
Pink-colour'd, or blue, which are too youth-

ful for me; but that I find is not the Thing:
For the laft time I was there, her Grace ftill

looked, tho' I think there was nothing re-

markable, or very monftrous about me. But
I am apt to imagihe his Grace, the Commif-
fioner, knows me again ; which I wonder,

confidering he never faw me but once, and

that was at Night, and I was in my own
Hair ; and fo had fhewed me to the Dutch-
efs ; and fhe wonders I come there. Why,
faid I, fhould fhe wonder at that ? Nay, that

I cannot tell, faid he ; except it be, that

Somebody has done me the Favour, to let

the Duke of Queen/bury know, or at leaft be-

lieve, I could do him fome manner of Service
;

laft Winter, while I was at London : And his
; Grace was pleafed to fend for me by Mr. Stew-
'

art. But tho' I imagined what it was, yet I

: feemed ignorant, becaufe I could not have
: done what would have been of Service to his
: Grace, without injuring others ; tho' for what
:

I know, I might as well have done it as not.

' Nay, faid I, if it be fo, Why do you not do
1

it ftill ? No ; that Time, fays he, is pad :

' Not but that I know what would be of more
' Service to his Grace than that would have
' been, or any thing elfe that can happen to

' him. Pray, for God's fake, tell me what th it

F f f " is,
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is, faid I. No, no, Madam i Said he* have a

Care of that : It is not for you, or any Wo-
man to know that ; without it were the Queen i

nor any Man, except it were the Queen's
CommifiTioner. And if he knew, his Enemies,

I think, would have a cold Coal to blow at.

But, Madam, we have faid enough of this :

So, and it pleafe your Grace, I ttay'd fome
Time longer ; then bid adieu ; and was no
fooner got home,
your Grace this

but I undertook to give

Trouble $ which I have

done with all the Exactnefs my Memory
would ferve me, and which I thought my
felf oblig'd from Two Powerful Reaforfs.

Firft, I have the Honour to be of your Grace's

Country ; and the next, I have received many
extraordinary Civilities from your Grace's

moll Noble and Incomparable Brother, my
Lord of Burlington : And therefore if your
Grace thinks fit to take Notice of this,

I hope you will order it fo, that Mr. Baillie

may not fufpect me, for having given your

Grace any Intelligence ; for that might
prove of very ill Confequence to me, being

a StrangeF, if your Grace mould intimate

this to any Perfon but the Commiffioner,

who, no doubt, will certainly find it turn

to account, to gain Mr. Baillie. He lodges

at Mrs. Arbuthnel's, in Kennedy's Clofe, near

the Tronne.

May it pleafe your Grace,

I am your Grace's, &c.

About the nth of Otlober, the Day before

the Marquis of Anandale left Scotland, to attend

Her Majefty upon a fpecial Call, there was a Let-

ter directed to him, writ in the fame Hand with

that to the Dutchefs of Queen/bury, Signed Char-

lotte Conftable, in the following Words, viz.

LETTER to the Marquis of Anandale.

My Lord,

THE Defire I have to ferve your Lord-

fhip, puts me upon giving your Lord-
fhip this Trouble; which is, in few Words,

to let you know, my Lord, That one Mr.
Baillie has it now in his Power to do an

extraordinary Piece of Service, to the Advan-
tage of the QU E E N's Affairs, and your

Lordfhip's Interefts, which to me feems in-

feparable : Therefore do not flight the Ad-
vice of her that loves you, and wifhes your

Profperity and Glory ; but fend for Mr. Baillie,

who is truly, to do him Juftice, a Perfon of

great Merit and clear Senfe, and gain him to

be yours. And tho' I muft not be parties

lar at this Time, my Lord, yet I will tell

you that he is able to advife you of what
will put the Queen's Enemies and your own
into your Power, and for ever defeat their

Defigns. I think I need fay no more, the

Queens Service and your own Intereft, are

fufficient Perfuafrves to Diligence and Care ;

only I am to beg of you, my Lord, not

to lay any Thing of this Intimation that I

have given your Lordfhip, to any Perfon ;

for I fuppofe you need not want a Pretence

to fend for Mr. Baillie to come to fpeak to

you 5 and I have as little Reafon to doubt
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but your Lordfhipj if he comes to you, will

take all the kind and friendly Ways to gain
the Point: To make which the more eafy*

you may tell him, You know very well, that

at this very Time, there is Defigns carrying

on both in England and Ireland, as well as in

Scotland: And though you do not know all

the Particulars, and Perfons concerned, yet

you know that he does ; and thafijs not all,

for your Lordfhip may intimate' that you
know that my Lord D d, the Night be-

fore he went out of Town, came to Mr. Baillie's

Chamber about Ten o'Clock at Night, and
ftaid till Eleven ; at which Hour came a cer-

tain Duke, and a little after, another Titular
or Pretended Duke in Women's Cloaths, and
feveral others, to the Number of eleven Per-
fons •, and ftaid till about Four o'Clock in

the Morning. This Hint is fufficient to your
Lordfhip, for you muft manage all with Se-
crecy and Caution, and give no Alarm by
Unkindnefs, or Violence. Now, my Lord,
I am to tell your Lordfhip, Mr. Baillie lodges
the very firft Clofe above the Sign of the Sun,

on the South-fide of the Way, at one Mr.
Killies. I am, my Lord, your Lordfhip's un-
known, but moft loving and hearty Well-
wifher, and moft humble Servant,

Charlotte Conftable.

The Letter directed thus : To the Right Ho-
nourable the Marquis of Anandale, Lord Prefident

of Her Majefty's Privy Council. And in a Cover
directed to Mr. Campbel, at the Marquis of Anan-
dale's. And wrote within, Sir, Deliver the in^

clofed immediately to your Lord.

Upon the 2%d of December, Baillie, after he
had been at the Lord Belhaven's, came to the

Duke of Hamilton's Lodgings, where he de-

livered a Signed Declaration, by way of Letter

to his Grace, in the following Words :
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Edinburgh, Decemb. 2 2d, 1705.

May it -pleafe your Grace,

TH E Noife that is every where of a Plot,

makes me think it my Duty to inform

your Grace what happened to me, during the

laft Sefiion of Parliament ; which, in a few4

Words, was this, The Duke of Queenfbury,

then Commiffioner, fent for me, ( but by

whofe Inftigation, I was never able to learn, )

and after a great Profeffion of Kindnefs, and

Declaration of Readinefs to do me Service,

his Grace did. alledge, That he had it from

veTy good Hands, that there was Defigns car-

rying on in Scotland, England, and Ireland, to

fubvert the Prefent Government, and to re-

ftore the Prince of Wales-, and as he alledg'd,

I was not Ignorant of them ; fb that he hoped

and entreated me for his Sake, as well as my
own, and above all, for the Prefervation of

Her Majefty's Perfon and Government, to

let him know the whole Matter. To which

Demands, I was obliged to anfwer, though not

without Surprize, and extreme Confufion :

Yet Truth, which I hope fhall ever guide me,

obliged me to declare my own Innocence, and

my Ignorance of all fuch wicked Enterprizes.

" But
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44 Buc the Duke of Queenjbury ftill infilling, I

** was obliged to offer to withdraw ; but when
" I was going, he called me back from the Door,
44 and bid me confider his Kindnefs to me, for

«' he had now not only offered me his Service,
44 but his Perfonal Friendfhip •, and defired me
44 to think well what I did, for he would not leave
44 me fo; which indeed I found to my no fmall

" Mortification, for a few Days after, he fent

44 Mr. Stewart, the fame Gentleman that he had
44 employed to bring me to him before ; and Mr.
" Stewart having left the Room, the Duke went
" to his Cabinet, and as he was opening it, told
44 me, He would fhew me a Rarity ; but having
44 fearched fome of the Drawers of his Cabinet,

" he feemed as if he had been furprized, and faid,

*' he believed he had left what he look'd for,

44 with his Wife, and had forgot ; fo he went to

44 the Door, called, came back again, and fat

" down, and would needs, whether it was Rea-
** fon or not, force me to do the like : And then
44 he told me, He had a mind to fhew me three

*' Letters, that were carried by the Miftake of
«' the Poftman, to a wrong Perfon, that it feems
44 was of the fame Name ; that no doubt they

" contained Matters of dangerous Confequence
** againft the Government : Juft as he had faid

" that, Mr. Brown, that is his Valet de Chambre,
" came and whifpered him, and when he was
*' gone, the Duke told me, That the Dutchefs
44 had let the Prefident of the Seflions carry away
44 the Letters, but however, faid he, I know ve-

*' ry well, you know what is. in them, and more
44 too. Which when I replied, It was impoffi-

" ble, having never feen them : He fmiled, and
€C faid, I will warrant you do not know nothing
44 of my Lord Number Three, or Seven, nor
44 Phirlotheus : Not indeed, my Lord, I anfwer-
" ed, I know nothing of what your Grace means.
*' Then you do not know Duke Hamilton, my
" Lord of Athol, nor the Chancellor ; nor never
44 fo much as heard of my Lord "Drummond, Bel-
44 haven, nor my Lord Tarbat, nor Blantyre

:

44 Well, well, faid he, Mr. Baillie you will fay

" nothing to me, but you fee I am not fo igno-
** rant, as you take me to be, for I know very
" well who are Penfioners to France, and who
" are not ; Nay, I know

t
my Lord of Athol,

44 and your Convert, the Chancellor, is amongft
44 the firft of them now, tho' may be they have
44 not been fo long as your great Duke of Ha-
•* wilton, Marefchal, and Belhaven, for I know the
44 Duke of Hamilton has been fo thefe many Years.
44 But when I again, and again afferted the Truth,
44 That I knew nothing of all that, and that if
44 your Grace, and all the reft of the Noblemen
44 named, were as ignorant, and as innocent
" as I, certainly they were mifreprefented to his

" Grace, for they were generally believed to
•' be the beft Men of the Nation : At which he
44 cryed out mightily, and told a great many
44 wicked Things that had been done by your
44 Grace, as he pretended : But I will not now
44 trouble your Grace with a Relation of them
44 at this Time, defigning, if it pleafe God I
44

live, to publifh the whole Conference at large,
44 both to fatisfy my Confcience, and Country,
44 of the Duke of Queenjlmrys Practices to gain
44 me to make the moft horrid of all Lyes, and
44 the moft dangerous, for he offered me great
44 Preferments, and Money, even what I pleafed,
44

if I would but, as he termed it, tell the Queen,

what he would tell me ; for it feems, I would
force him to be plain with me, becaufe I would
not underftand. But if I would go to the

Queen, and tell her Majefty, That Duke Ha-
milton, Athol, the Chancellor, and the above-
named Lords, are actually Penfioners to France,

and that they had a Publick Bank, and Mana-
gers for buying up Arms, and other Stores of
War; then he would not only promife* but
perform. And if I could undertake this, then

he would immediately let me fee a Lift of all

thofe he would have brought into the Plot,

and he would fwear never to let any Perfon
know, but that it was a real Plot : And that

I had made the Difcovery firft to him ; and
that he had fent me to the Queen : I fay, pro-
vided I would fay after him, and fwear to it.

Your Grace may imagine, I was not a little

put to it for an Anfwer, and, as I remember,
it was this : That I thought his Grace's Ad-
vices were certainly the beft, where there was
a real Plot : But for a Perfon to fwear a Lye
to the Queen, upon Perfons that were altoge-

ther innocent, fo far as I knew, it was what I

hope, that I fhall never think of, but with

Trembling, and Deteftation : But if any thing

occurred to me, the Difcovery of which might
be a Service to the Queen, or my Country,

none would beTeadier than my felf. This, may
it pleafe your Grace, I thought fit to adver-

tife you of, being a fhort Abridgment of what
paft 'twixt the Duke of Queenjbury and me.
But it. feems to me, he having failed in his

Attempt on my Integrity, employ'd the Mar^
quis of Anandale, on the fame Defign ; who
did, to do him Juftice, ufe me after another

manner. For having got me into his Clutches,

if I may fpeak fo ; for he fent for me the

very Day before he went to London, and would
not part with me, he faid, 'till I went to Lon-
don with him, to let the Queen know how
well fhe was ferved by the Duke of Athol,

who, he knew, had been at my Chambers
with your Grace, in Women's Cloaths; and
that there came there, all that I named before,

and my Lord Drummond, and Jervifwood, and
feveral others, to the Number of Eighteen

:

And that there they treated of bringing home
the Prince of Wales, and all that was necefia-

ry for fuch an Enterprize. To which, when
I anfwered, there was never any fuch Meet-
ing, he faid, we fhould underftand one another

better, when we got into Englijh Ground

:

For he thought it was unneceffary to tell me,
That I muft not only fay there was fuch a

Meeting, but fwear it ; which if I did, I would
have it in my Power to make my felf for ever,

and might be an Officer of State, before I left

London again. But when I reply'd, that I was
not fond of fwearing a Lye, and that it was

impoffible for me, to bring my felf to think of

fuch a thing : And that 1 would not, tho' I

had never fuch an Inclination to go to London,

to go on that Score, therefore I hop'd he

would excuie me. But he was fo far from that,

he flew in a PafTion, and fwore he would be

revenged. And when he fee that did not pre-

vail neither, he fell a Coaxing me again ; but

I thank God, he did not fucceed that Way nei-

ther. Yet I told him at parting, I was his hum-
ble Servant ; which I really would have been,

fo far as never to have laid open this moft abo-
44 minabls
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minable Villany ; tho
J

fure nothing could be

more provoking, than to be lent for by People,

I had never had Converfe with, nor Obligation

to, nor Dependence upon : And there to be flat-

tered with great Rewards, if I would become
a Villain, the moil perjured of all Lyars; but

threatned to Deftruction, if I retain'd my In-

tegrity, and Loyalty. For furely, let that Set

of Men pretend what they will, nothing can

be more Difloyal, than thus to abufe the beft

of Queens, and to endanger the beft of Sub-

jects, and indeed the only found Part of

the Nation : And who, if there were any

thing to be attempted, would certainly ftand

by the Queen, and Country, when fuch Men
as the Duke of Queenjbury, and Marquis of

Anandale, would defert both. May it pleafe

your Grace, I was faying before, I would ne-

ver faid any thing of this, had not the Noife

of a Plot met me every where, and I confers

I had no longer Patience. And I never think

of my Silence, .but I am ready to die with the

Apprehenfions of the Dangers, that the Duke
of Atbol, and a great many other Perfons are

fallen into; which perhaps I might in fome
meafure prevented, if I had fooner given your

Grace the Truth of this, that you might have

warned the Duke of the Defigns of his Ene-
mies, which I hope you will do now, without

further Delay. May it pleafe your Grace, I

am Your Grace's moft humble Servant in all

Sincerity and Truth.
" Sic Subjcribitur,

David Baillie.

The LETTER to the Earl of Eglington,

Prefident of the Council, pro Tempore.

My Lord,

" T7V ROM what my Lord Jujlice Clark faid,

•" _£/ I find that I owe my prefent Misfortune
•" to him 5 and that it was his Lordfhip, that
" procured my Confinement, upon the Infor-
" mation given him, by whom I know not :

" But he may pleafe to know, that I gave no
" Information to any Perfon, in relation to that
*' Bufinefs that happened to me, from his Grace
" the Duke of Queenjbury, or my Lord Mar-
*» quis of Anandale conditionally : for I left it

*' to them whom I informed, to make what
** Ufe they pleafed of my Information. So con-
" fequently my Lord Jujlice Clark may, with-
** out the leaft Scruple, produce his Informer,
*' and He, my Information, which was not Ver-
*' bal, but in Writing. Therefore, my Lord, if

" you pleafe, this is what I think moft Honour-
" able for me ; becaufe, as I underftand my Lord
*' Juftice Clark, it was three Weeks, fince he
*' had Notice of this Bufinefs, but that he de-
" layed apprehending me, becaufe the Perfon
" that fpoke of me to him, did not think it fit

** to attempt it, 'till there was a Warrant to feize

*' me, becaufe I was a Gentleman. Now, my
*' Lord, I think what he was pleafed to add,
*' would not have given me the Afiurance, to
'* have afiumed that Title to my felf, for it is

cc a very glorious One, and it fhall be one of the
" chief Studies of my Life to maintain it. And
'* therefore, my Lord, without Prejudice, or
* c Difobligation, or Obligation, to either the
*' Duke of Queen/bury, or the Marquis of Anan-

dale, or my Lord Jujlice Clark : I do plainly

fay, that whatever Information I gave on this

Affair, was in Writing, and without either

Caution, or Security, for my own Safety •„
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which, I think, will by my own Innocence be
beft fecured to me, not but that I hope all

Juftice from the Board, where my Lord Eg-
lington fits, and fo do moft earneftly beg, that

your Lordfhip will be pleafed, to delire my
Lord Jujlice Clark, to [how the Information
I have already given ; which, I think, will

abundantly fhow how little I regard the Eafe
of my Perfon, when it comes in Competition
with that of my Confcience, for I will always
fpeak Truth, through the Affiftance of God,
whatever be the Confequence. Now, my Lord,
I am really fo ill, that I am fcarce able to fay

any thing of what the Earl of Glafgow feems to

lay fome Strefs upon ; my not owning readi-

ly enough, (as he thinks,) the Signification of
every Word in Mr. Steel's Letter : I will only
fay this, That Mr. Steel, and I, have conver-

fed long, and very frequently, and with great

Freedom, but without any other Defign, than
to divert and amufe, with little Jefts of good
Humour : For fometimes Hours to one another,

would be all Raillery, after our manner ; fome
all Tendernefs ; fome all Scandal C fome all

Gallantry ; fome all Bufinefs ; fome all Devo-
tion ; and fome all together, and fome all Com-
mendations, and Services, to the Lord knows
who •, to the Acquainted, and Unacquainted.
But I cannot think this, or, that if Mr. Steel

had named all the People of both Nations
that were at London, when I was there, and
defired me to give his Service to them all, if

I fee them •, that; there is any thing in this, to

oblige me to deny it, for I think Mr. Steel may
very freely own any thing he ever wrote to me
in his Life, and I am fure, I will own any Let-

ter I ever wrote to Mr. Steel. My Lord, excufe

this, I am fenfible I have ftrayed from your
Lordfhip's Orders, but the Reafon why I did

fo, was, becaufe my Lord Jujlice Clark did

feem to fay as much, as if it were to fecure his

Informer from the Sufpicion of a falfe Accu-
fer, that I was taken into Cuftody, fearing I

might either deny, or go out of the Way.
As to the denying Truth, I think no human'
Force could induce me to do that : And as

for my going out of the Way, I had no Incli-

nation, for if I had, I am fure I have had
Time and Opportunity enough thefe fix

Weeks to have done that : For upon the very

firft breaking out of the Plot, at leaft, fo as

to be Publick here, I fent a written Account
of what had happened, which I am fure is

Truth, as to the Matter of Fact, which I am
fo far from denying, that I defire your Lord-
Jfhip may procure my Lord Jujlice Clark to

prefent the Paper to the Council, if you think

fit ; tho' I do fay it was not to his Lordfhip

that I fent it ; yet it is certain it has been
communicated to him ; and I defire to have an
Opportunity to own it, as well to free the Per-

fon that communicated it to the Jujlice Clark

from the Sufpicion of a malicious, or falfe Ac-
** cufer, as to fatisfy your Lordfhip. To do
" which, and to obtain my Liberty again, I will

" do every thing becoming a Chriftian and a
" Gentleman, a Prifoner but no Plotter. My
** Lord, I beg leave to fay:, that I am,
Edinburgh, Tolbooth, tt My Lord; your Lordfhip's

Feb. 8. 1704. «t moft Humble, and very

m t. -a- u. ti ui
" Obedient Servant,

Te the Riffht Honourable „. „ , ,. .. . '

the Earl of Uglhigton. Sic Subfcnhtur,

David Baillie.

LV. 7be
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LV. Tfe 7r/^/ #//</ Condemnation of Capt. John Quelch, #W
others ofhis Company', Sec. forfundry Piracies^ Robberies , and
Murder; committedupon the SubjecJs of the King ^Portugal,

Her Majefty's Mly^ on the Coafl 0/~Brafi!, (cfc. at the Court-

Houfe in Boflon, on the iph of June, 1704.

At a Court of Admiralty held at Bofton, in Her

Majefty's Province of the MafTachufetts-Bay in

New-England, in America, the i$tb Day of

June, Anno Dom. 1704.

PRESENT,
Jofeph Dudley, Efq; Captain-General and Go-

vernor in Chief of the Provinces of the Maffa-

chufetts-Bay and New-Hampfhire, in New-England,

in America, and Prefident of the Court, &V.
Thomas Povey, Efq; Lieutenant-Governor of

the Province of the Maffachufetts-Bay.

John Ujher, Efq; Lieutenant-Governor of the

Province of New-Hampfhire.

Nathaniel Byfield, Efq; Judge- of the Vice.-Ad-
miralty, for the Provinces aforefaid.

Samuel Sewall, Efq; Firft Judge of the Pro-

vince of the Maffachufetts-Bay aforefaid, and One
of the Council.

Ifaac Aadington, Efq; Secretary, and One of

the Council.

Jahlael Brenton, Efq; Collector, &c. of Her
Majefty's Cuftoms, &c. in New-England.

Eli/ha Hutchinfon, ~\ f Eliakim Hutchinfon;

John Phillips,

John Foftcr^

John Watty,

Jofeph Lynde,

John Thacher,

Penn Townfend,

1. -cr
' Edward Brumfield}

> liiqrs.
<( Samuei Leggi

IfaacWinflow;

L Samuel Appleton;

Members of Her Majefty's Council, in the Pro-
vince of the Mafjachufetts-Bay, &c.

The COURT being Sat : Proclamation was
made for Silence.

AN D then the Statute made in the Eleventh
and Twelfth Year of the late King Wil-

liam, Entituled, An Acl for the more effectual

Suppreffwn of Piracy : And alfo the late King
"Wi l l i a m's Commi(Tion under the Great Seal,

purfuant to the Aft abovefaid, conftituting the
Court, iic were publickly read.

After which, John Valentine, Gent. Notary
Publick, was fworn Regifter of the Court by
the Prefiden: : And then the Regifter adminifter'd

the Oath prefcribed to the Prefident ; and then the

Prefident adminifter'd the Oath to the other Com-
miffioners in open Court, purfuant to the Act
aforefaid.

And then the Court was open'd by Three Pro-
clamations, as a Court of Admiralty, for Trial

of Pirates, lie.

After which was read Her Majefty's Ploclama-
tion, fignir'ying Her Royal Pleafure, That all

Vol. VIII.

Perfons being in Office of Authority, or Govern-
ment, at the Deceafe of the late King, fhould fo

continue 'till Her Majefty's further Directions

:

Then was read Two Inftructibns from Her Ma-
jefty to His Excellency, in the Trial of Pirates,

to govern the fame according to the abovefaid

Act of Parliament, and Commiffion thereupon.

A Warrant having been fign'd by feveral of the

Commiffioners to the Keeper of the Prifon, to

bring Captain John Quelch before them, to an-

fwer feveral Articles of Piracy, Robbery, and
Murder, exhibited againft him, and Company,
purfuant to the Governor's Order for the Setting

of the Court this Day.
The Court adjourri'd to Three of the Clock

m the Afternoon.

When the Court being met, and open'd, Mat-
thew Pimer, John Clifford, and James Parrot,

(the firft of whom had furrender'd himfelf quick-

ly after his Arrival, to His Excellency the Go-
vernor,) were brought to the Bar, and Arraign'd,

upon feveral Articles of Piracy, Robbery, and
Murder, drav/n againft Captain Quelch, and
others his Accomplices.

Of the Tenor following, Mutatis Mutandis.

At a Court of Admiralty, held at Bofton, in Her
Majefty's Province of the Maffachufetts-Bay in

New-England, in America, the Thirteenth Day
of June; Anno Dom. 1704. And in the Third

Year of the Reign of our Sovereign Lady ANNE,
of England, &c. Queen.

ARTICLE S of Piracy; Robbery, and Mur-
der, then and there exhibited againft John Quelch,

late of Bofton, in the faid Province, Mariner;

Lieutenant of the Brigantine Charles, whereof

Daniel Plowman, Mariner, deceafed, was late

Commander.

You ftand here accufed of Piracy, Robbery, and
Murder.

Imprimis, r 1 ^ HAT notwithstanding the faid

_£. Brigantine was fitted out by fe-

veral worthy Merchants of Bofton, good and loyal

Subjects of Her Majefty, (againft the French and

Spanijh Kings, their Varfals, Subjects, and Allies,

the declared Enemies of Her mOft Sacred Ma-
jefty, Queen Anne) who obtained a Commif-
fion for that Purpofe, from His Excellency,

Jofeph Dudley, Efq; Her Majefty's Captain -Ge-

neral, Governor, and Commander in ChicfJ[ in,

and over the faid Province; by Force whereof;

and in Purfuance of the necefiary Inductions to

your Commander, the faid Captain Plowman, de-

G g g livu'd,
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liver'd, (whereof you were apprized,) He, with
his Company, fail'd in the faid Brigantine from
Bofioriy the Fourth Day of Augujl, \ 703. for

Newfoundland, and VAccade ; but falling vio-

lently fick, and languifhing in his Cabbin, you,

With divers others, for fome Time, bolted the

Cabbin Door upon him, and he, fhortly after-

wards, That is to fay, the fixth Day of the faid

Month of Augujl, died ; you neglecting his Or-
ders, and thofe of your Owners, to return with

the faid Private Man of War to Bojlon, would not

fet on Shore Matthew Timer, and John Clifford^

Two of your Company, who (dreading your Pi-

ratical Intention) earneftly defired the fame ; but

bore up the Helm to Sea, directing your Courfe

for Ferdinando Ifland, and the Coalt of Brafil^

whereby it is open, manifeft, you intended Mur-
ders, Piracy, and Robberies j which afterwards

you perpetrated.

I. For that you, the faid John Squelch, with
divers others, on, or about the Fifteenth Day of
November, 1703. in the Second Year of Her Ma-
jefty's Reign, at, or near the Latitude of Seven,

South Latitude, on the Coaft of Brafil, at or near

Cape St. Augujline, by Force and Arms, upon the

High Sea,) within the Jurifdiction of the Admi-
ralty of England,) piratically and felonioufly, did

fufprizej feize, and take a fmall Fifhing Veffel,

(having Portuguefe Men on board) and belonging

to the Subjects of the King of Portugal, (Her
Majefty's good Ally) and out of her, then and
there, within the Jurifdiction aforefaid, feloni-

oufly and piratically, did, by Force and Arms,
take and carry away a Quantity of Fifh and Salt,

to the Value of three Pounds.

IL That you, the faid John ghiekh, with di-

vers others, on, or about the Eighteenth Day of

November> 1 703. in the Second Year of Her faid

Majefty's Reign, in or near the Latitude of Eight

South, near Cape St. Augujline aforefaid, by Force

and Arms, upon the High Sea, (within the Ju-
rifdiction of the Admiralty of England aforefaid)

piratically and felonioufly, did furprize, feize,

and take a fmall Brigantine, of the Burthen of

about Fifteen Tonsj (having Portuguefe Men on
board) and belonging to the Subjects of the

King of Portugal, (Her Majefty's good Ally)

bound for Parenebuck ; and out of her, then

and there, within the aforefaid Jurifdiction, fe-

lonioufly and piratically, did, by Force and
Arms, take and carry away Five Chefts of Bra-

fil Sugar, to the Value of One Hundred and
Fifty Pounds, Six Barrels of Molaffes, to the

Value of Six Pounds.

III. That you, the faid John Quelch, with di-

vers others, on, or about the Twenty-fourth Day
of November, 1703. in the Second Year of Her
Majefty's Reign, at, or near the Latitude of

Nine South, near Cape St. Augujline aforefaid,

by Force and Arms, upon the High Sea, (within

the Jurifdiction of the Admiralty of England

aforefaid) piratically, and felonioufly, did fur-

prize, feize, and take a fmall Brigantine, of the

Burthen of about Forty Tons, (having Portuguefe

Men on board) and belonging to the Subjects of

the King of Portugal, (Her Majefty's good Ally)

bound for Parenebuck ; and out of her, then and

there, within the Jurifdiction aforefaid, felonioufly

and piratically, did, by Force and Arms, take

and carry away Five Chefts of Brafil Sugar,

to the Value of One Hundred and Fifty Pounds,
a Quantity of Molaffes, Rice, and Farine, to the
Value of Ten Pounds.

IV. That you, the faid John Shielch, with di-

vers others, on the Fifth Day of December, 1703.
in the Second Year of Her Majefty's Reign, at,

or near the Latitude of Thirteen South Latitude,
off of Mora, by Force and Arms, upon the
High Sea, (within the Jurifdiction of the Admi-
ralty of England aforefaid) piratically and felo-

nioufly, did furprize, feize, and take a, fmall
Portuguefe Shallop* navigated by, and belonging
to the Subjects of the King of Portugal, (Her
Majefty^ good Ally) and out of her, then and
there, within the Jurifdiction aforefaid, feloni-

oufly and piratically, did* by Force and Arms*
take and carry aWay a Quantity of Earthen-ware,
Value Five Shillings, Two Jarrs of Rum, Value
Ten Shillings, a Quantity of Linnen Cloth* Va-
lue Ten Shillings.

V. That you, the faid Johnf$uelch, with divers

others, on the faid Fifth Day of December, 1 703.
in the Second Year of Her Majefty's Reign, at,

or near the Latitude of Thirteen South, off, or
near Mora aforefaid, by Force and Arms, upon
the High Sea, (within the Jurifdiction of the

Admiralty of England,) piratically and feloni-

oufly, did furprize, feize, and take a Portuguefe

Boat, navigated by, and belonging to the Sub-
jects of the King of Portugal, (Her Majefty's

good Ally) and out of her, then and there, with-^

in the Jurifdiction aforefaid, felonioufly and pi-

ratically, did, by Force and Arms, take and car*

ry away fome Pieces of Cloth, Value Five Shil-

lings, Two Pieces of Silk, Value Twenty Pounds,
and funk the faid Boat, Value of Thirty Pounds.

VI. That you, the faid John Squelch, with di-

vers others, on the Ninth Day of December, 1703.
in the Second Year of Her Majefty's Reign, at,

or near the Latitude of Thirteen South, off.of

Mora aforefaid, by Force and Arms, upon the

High Sea, (within the Jurifdiction of the Ad-
miralty of England aforefaid) piratically and fe-

lonioufly, did furprize, feize, and take a Portu-

guefe Brigantine, Burthen about Twenty Tons,
and an open Boat, navigated by, and belonging

to the Subjects of the King of Portugal, (Her
Majefty's good Ally) and out of them, then and
there, within the Jurifdiction aforefaid, feloni-

oufly and piratically, did, by Force and Arms,
take about Fifty Pounds in Portuguefe coin'd Mo-
ney, a Negro Boy, Value Twenty Pounds, fome
Rice and Farine, Value Five Shillings.

VII. That you, the faid John ghtslch, with di-

vers others, on the Twentieth Day of" December,

1 703. in the Second Year of Her Majefty's Reign,

at, or near the Latitude of Twenty-three and

Forty Minutes South, upon the Coaft of Brvjil,

near the ifland of Grandee^ by Force and Arms,
upon the High Sea, (within the Jurifdiction of

the Admiralty of England) piratically and fe-

lonioufly, did furprize, feize, and take a fmall

Portuguefe Brigantine, Burthen about Twenty-
five Tons, navigated by, and belonging unto

the Subjects of the King of Portugal, (Her Ma-
jefty's good Ally) and out of her, then and there,

within the Jurifdiction aforefaid, felonioufly and
piratically, did, by Force and Arms, take and
carry away Five Chefts of Brafil Sugar, Value

One Hundred and Fifty Pounds, and a fmall

Parcel
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Parcel of Porluguefe Money, fome Gold and Sil-

ver, Value Fifty Pounds.

VIII. That you, the faid John Quelch, with

divers others, on the Fifteenth Day of January,

1703. in the Second Year of Her Majefty's

Reign, at, or near the Latitude of Twenty-four

South, upon the Coaft of Brafil, by Force and

Arms, upon the High Sea, (within the Jurifdicti-

on of the Admiralty of England) piratically and

felonioufly, did furprize, feize, and take a Por-

tuguefe Brigantine, Burthen about Thirty-five

Tons ; fhe came from Spirilo Sahtlo, bound for

Rigineer, navigated with, and belonging to the

Subjects of the King of Portugal, (Her Maje-

fty's good Ally) and out of her, then and there,

within the Jurifdiction aforefaid, felonioufly and

piratically, by Force and Arms, did take and

carry away One Hundred Weight of Gold Duft,

Value Six Thoufand Pounds, and Nine Hundred

Pieces of coined Gold, Value Nine Hundred

Pounds.

IX. That you, the faid John §>uekh, with di-

vers others, on the Seventeenth Day of February,,

1703. in the Second Year of Her Majefty's Reign,

at, or near the Latitude of Thirty-five and Fifty

Minutes, near the River of Plate, by Force and

Arms, upon the High Sea, (within the Jurifdicti-

on of the Admiralty of England aforefaid) pU

ratically and felonioufly. did furprize, feize, and

take a Portuguefe Ship, Burthen about Two
Hundred Tons, Twelve Guns, loaden with

Hides and Tallow, bound to Bayes, navigated

with, and belonging unto the Subjects of the

King of Portugal, (Her Majefty's good Ally)

and chen and there, within the Jurisdiction afore-

faid, did felonioufly kill and murder the Com-
mander thereof, and wounded feveral others^ and

out of her, piratically, by Force and Arms, did

take and carry away Twelve Barrels, and a Pipe

of Beef, Value Ten Pounds j Four great Guns,

Value Twenty Pounds ; Four Patteraro's, Value

Forty Shillings ; Twelve fmall Arms, Value Six

Pounds 5 One Hundred Weight of Shot, Value

Three Pounds ; Two Barrels of Powder, Value

Twelve Pounds •, a new Main-fail, Fore-fail and

Foretop-fail, Value Forty Pounds ; a Negro
Boy, Value Forty Pounds $ and about Two
Hundred Pieces of Eight, Spamjh Money, con-

trary to the Statutes in that Cafe made and pro-

vided.

Upon which Articles, Mutatis Mutandis, Mat-
thew Pimer, John Clifford, and James Parrot, being

arraign'd, feverally pleaded Guilty.

Ordered, That Matthew Pimer^ John Clifford,

and James Parrot, be received into the Queen's

Mercy, and be declared WitnefTes in Behalf of

the Queen, againft John Quekh and Company, for

their feveral Piracies, Robberies, and Murder.

Ordered, That Alatthew Pimer, John Clifford,

and James Parrot, ftand within the Bar, and be

lworn as WitnefTes on Her Majefty's Behalf.

Ordered, That Captain John Quelch be brought

to the Bar, where being brought, he was arraign'd

upon the feveral foregoing Articles of Piracy,

(jjc. to which the faid John $uekb pleaded, Not
Guilty, but moved for Time to prepare for his

Trial.

Ordered, That Time be given him 'till Friday

Morning next, at Nine of the Clock.

The Prifoner alfo moved, to know whether he
might not have Council allow'd him, upon any
Matcer of Law that might happen upon his Trial.

Curia. The Articles -upon which you are ar-

raign'di are plain Matters of Fact ; however, that

you may have no Reafon to complain of Hard-
fhip, Mr. James Meinzies, Attorney at Law, may
aflift you, and offer any Matter of Law in your
Behalf upon your Trial.

Ordered, That the Prifoner at the Bar have a
Copy of the Ai ticks exhibited againft him ; and
then he was remanded to Prifon.

Ordered, That a Minute be made, that it is de-

clared by Pimer, Cliffords and Parrot, that James
1'hurbar, of Swanfey, was not of the Company
belonging to the Brigatitine Charles, though
named in the firft Articles for the Voyage.

Ordered; That John Lambert, John Miller ,

William fVilde, Benjamin Perkins, Chnjlopber 6Va-

dimore, James Auflin, John Dorothy, . Nicholas

Richard/on, Richard Lawrence, John T'empleton,

John Pitman, Charles James, fViUiam Jones,

Erafmus Peterfon, John King, Francis King,

Charles King, Peter Roach, Dennis Carter, and
John Carter, be brought to the Bar ; who being

placed at the Bar, were feverally arraign'd upon
the Articles of Piracy, Robbery, and Murderj
before-mention'd, Mutatis Mutandis : To Which
they feverally pleaded, Not Guilty, and then

moved for Council^ and Time to prepare tor

their Trial.

Ordered, That Mr. Meinzies aflift the Prifo-

ners in any Matters of Law, and that the Prifo-

ners prepare for their Trial on Friday next, at

Nine o'Clock in the Morning: And then the

Court adjourn'd till Friday Morning.
Friday, June 16th.

Proclamation being made, the Court was"

opened, and Captain Squelch- being brought to

the Bar, prefented a Petition in Behalf of him-
felf, and the reft of the Prifoners, praying for

further Time.
Ordered, That the Prifoners be allowed Timfc

till Monday Morning next at Nine o'Clock, and
then peremptorily to come upon their Trials i

A Motion was alfo made by the Prifoner's Coun-
cil, that the Queen's WitnefTes might be kept
afunder till the Prifoners came upon their Trials j

to which it was anfwered by the Council for

the Queen, that though in Cafes of High Trea-
fon, and fome other Cafes, the Prifoners have
been fo far favoured, as that upon their Trials.,

Approvers, or other Evidences for the Crown,
have been kept out of the hearing of one another,

while they were giving their feveral Evidences,

yet to feparate them before their Trials, was
without Precedent ; upon which the Court deny'd
the Motion of the Prifoner's Council in that

Matter ; but directed that at their Examination
at the Bar, they fhould be feparate. Then
the. Court adjourn'd till Monday Morning Nine
o'Clock.

Monday, the 19th of June, 1704, at Ten
o'Clock in the Morning.
The Court being opened, and Capt. Quelcb fee

to the Bar.

Ordered, That his Irons be taken off during

his Trial.

Mr. Newton of Council for the Queen. May
it pleafe your Excellency, and the Honourable

ConimiffiofiCrs of this Court : The Prifoner at



2,0 8 55* ôe ^mI ofCapt. John Quelch, and others
9 3 A.

the Bar (lands charged, for that he, the faid John
.Qnelcb, late o\ B ofton, in the Province of the

Majfachufetts-Ray, &c. Mariner, Lieutenant of

the Brigantine Charles, v.- hereof Daniel Plowman,
Mariner, deceafed, was late Commander, not-

withfcanding the faid Brigantine, &c. Which
Articles when we have prov'd upon the Prifoner

at the Bar, v/e doubt not but your Excellency,

and the reft of the Honourable CommifTioners of

this Court, will do him, our Nation, and the

World that Juftice, as to condemn and punifll

him for the fame.

Paul Dudley, Efq-, Attorney-General, and , Her

J'Aajtfty's Advocate for the Court of Admiralty,

May it pleafe your Excellency, and the reft of

the Honourable CommifTioners of this Court

:

The Prifoner at the Bar, ftands articled againft

for, and charged with feveral Piracies* Robbe-
ries and Murder, committed by himfejf and

Company, upon the High Sea, (upon the Sub-

jects of the King of Portugal, Her Majefty's

good Ally,) the worft and moft intolerable of

Crimes that can be committed by Men. A Pi-

rate was therefore juftly called by the Romans,

Hofiis Humani Generis : And the Civil Law faith

of them, that neither Faith nor Oath is to be

kept with them •, and therefore if a Man that

is a Prifoner to Pirates, for the Sake of his Li-

berty promife a Ranfom, he is under no Obli-

gation to make good his Promife ; for Pirates are

not entituled to Law, not fo much as the Law
of Arms : For which Reafon 'tis faid, if Piracy

be committed upon the Ocean, and the Pirates

in the Attempt happen to be overcome, the

Captors are not obliged to bring them to any

Port, but may expofe them immediately to Pu-
nifhment, by hanging them at the Main-yard ;

a Sign of its being of a very different and worie

Nature than any Crime committed upon the

Land ; for Robbers and Murderers, and even

Traytors themfelves, may not be put to Death
without pafTing a formal Trial : And if the Fate

of the Prifoner at the Bar, with his Company,
had allowed them to have been overcome in their

Piracies, &£-, and immediately hung up before

the Sun, it had been very juft upon them. But

being then fuffered to live, and now brought

unto a Court of Juftice, they are to be ufed,

treated, and tried, as the Laws of England, and
our own Country do direct. Hereupon I muft
obferve, that until the Statute of the 28th of

Henry the Eighth, all Piracies, Robberies and
Murder committed upon the Sea, were Tried

before the Admiral, his Lieutenant, or Com-
miffary,. after the Courfe of the Civil Law 5

the Nature whereof was, that before any Judge-
ment of Death could be given againft the Of-

fenders, either they muft plainly confefs their

Offences, (which they will never do without

Torture,) or elfe their Offences be fo plainly

and directly proved by Witneffes indifferent, fuch

as faw their Offences committed, which was

next to impoffible to be had, therefore that

Statute enacted, That the faid Crimes fhould

be Triable in any County in England, by fuch

and fuch CommilToners, and the Trial to be

according to the Courfe of the Common Law :

This Act continues in England in Force to this

Day y and 'till very lately ferv'd for all Piracies

that were committed in the Plantations, or any

Parts beyond the Seas. For Kidd, the laft Pi-

rate that went from this Country, was try'd

upon that Statute ; but it proving very trouble-

fome and chargeable to tranfport Pirates and the

Witneffes, from the feveral Plantations, there

was another Act of Parliament made in the nth
and 12th Years of the late King William,
that provides principally and particularly for

the Trial of all Pirates, that are lciz'd in any of
the Plantations. It is by Virtue of this Act of
Parliament, and a Commiffion purfuant thereto,

that your Excellency, and this Honourable Court*

are now fitting in Judgment upon the Prifoner

at the Bar, and his vile Accomplices ; and
though it may be thought, by fome a pretty fe-

vere thing, to put an Englifhman to Death with-
out a Jury, yet it muft be remembered, that
the VVifdom and Juftice of our Nation, for

very fufficient and excellent Reaibns, have fo

ordered it in the Cafe oftPiracy ; a Crime which*
as before I obferv'd, fcarce deferves any Law
at all : Befides, the late Statute hath appointed
fuch CommifTioners, as will take Care to da
equal Juftice to the Prifoner on the one Hand.,
and to the Crown and Allies of England on the
other. The Englijh Word Pirate, is derived
from a Word that fignifies Roving ; for Pirates,

like Beafts of Prey, are feeking and hunting
upon the Ocean, for the Eftates, and fometimes
the Lives of the innocent Merchant and Ma-
riner : His Character and Defcription is thus 3

A Pirate is one, who, to enrich himfelf, either

by Surprize, or open Force, fets upon Mer-
chants and others trading by Sea, to fpoil

them of their Goods or Treafure, and often-

times finking their Veffels, and bereaving them
of their Lives : And 'tis no wonder if Piracy

be reckon'd a much greater and more pernici-

ous Crime than Robbery- upon the Land, be-

caufe the Confederation of the General Naviga-
tion, and Commerce of Nations* is far beyond
any Man's particular Property : Befides, whereas
Robbery upon the Land, is moft commonly
from particular Perfons ; Piracy is from many,
and oftner attended with the Death of others ;

thus it was in the Cafe now to be tried ; one of
the Captains of one of the Portuguefe Veffels

being unfortunately, if not bafely kill'd and mur-
dered in the Action. But before we proceed to

the feveral Articles upon which the Prifoner is

to be tried, I beg Leave a little to fet forth the

aggravating Circumftances of the Crimes com-
mitted by thefe vile Men : And to begin with
their Mutiny, their rebellious, inhuman, I wifh

I might not fay, their murderous Ufage of their

worthy Commander, Captain Plowman ; God
knows how far their Treatment of him might
haften his End ; however, that muft be ar.-

fwered for at a higher Tribunal. The next

Thing I would obferve in this Matter, is their

Commiffion which they obtain'd from Fler Ma-
jefty's Government of this Province, a Sword to

fight the open and declared Enemies of Her
Sacred Majefty ; but, inftead of drawing it

againft the French and Spaniards, they have

fheathed it in the Bowels of fome of the belt

Friends and Allies of the Crown of England at

this Day •, the Portuguefe being Confederate with

Her Sacred Majefty againft the French and Spa-

niards, for the Peace, Rights, and Liberties of

Europe : This was the Bafenefs, the Treachery,

and Cowardice of this Matter, that inftead of

fighting for Honour with the French, or Money
with the Spaniards, they muft go and furprize a

few
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few honeft and peaceable Men, and our good

Friends, in their lawful Occafions, that neither

thought, nor meant any Harm : Thus a Man
falls before wicked Men. The third Thing I

would obferve, is the perfidious Impudence of

thefe Men, for as they fail'd along the Coaft of

Brafil, they put in at one or two Places, and

alTured the Portuguefe of their Friendship and

Kindnefs ; that their Defigns were againft the

French and Spaniard; and yet at the very next

Port, a few Leagues diftant, they robb'd and

plundered fome of the Neighbours and Friends

of thofe they had feen the Day before. The
fourth and laft Thing that I would mention, is

the Number of their Crimes ; for it was not

once, twice, nor thrice, that would ferve their

Turns, but they go on in the Repetition of

their Wickednefs, till they were glutted, and

thought they had enough of it : And as to the

Prifoner now at the Bar, as his Share in juft and

lawful Prizes would have been at leafl double to

any other, fo no doubt but the fame Meafure

will be of his Guile in all this Matter : We lhall

now, May it pleafe this Honourable Court, pro-

ceed to prove the feveral Articles charged upon
the Pi lfoner ; and our Proof will be partly Pre-

fumptive, partly Circumftantial, and partly Po-
fitive and Downright: The Preemptive Part

of the Proof, is the Manner of their coming
to this Place, being in that Sort as renders the'm

fufpicious to every Body j but efpecially I would
obferve their not being able to give any toler-

able Account from whence they came, or had
their Treafure. This was what indue'd their

Owners to give an Information to the Govern-
ment of the Matter ; and our own Law in this

Country againft Piracies, is very plain in this

Point of Prefumption.

The fecond Proof that we lhall offer, will be

what we call Circumftantial ; and indeed the Cir-

cumstances of this Matter are fo many, that ren-

der it undoubted, but that the Prifoner, with his

Company, have been guilty of the Articles

charged upon him.

Then in the third Place, there is that which
we call pofitive and downright Proof, viz. the

ConfelTion and Evidences of their Accomplices,

who are now the Queen's Witneffes.

Mr. John Cohnan, and Mr. William Clark were

Sworn to give Evidence, &c. and then produe'd

Captain Daniel Plowman's Commiffion, which

was read, as alfo his Inftructions, and then his

Owners Orders •, as alfo the faid Plowman's Let-

ters from Marblehead to his Owners ; then a Copy
of the Owners Letter was read, which they fent

to the feveral Iflands, with his Excellency's Let-

ter to the feveral Governors, 13c.

Mr. Colman made Oath to their being true

Copies of their Originals : After this, Mr. Clark

brought into Court feveral long Spadha's, a

Portuguese Enfign, two Skins full of Sugar,

upon one of which was a Direction, and it be-

ing thought to be in Portuguefe, Edward Lyde,

Efq; and Mr Samuel Frazon, being Sworn In-

terpreters, acquainted the Court that that Skin

of Sugar was directed to a Perfon in Lijbon ;

adding withal, that if it had been Spanijh, it

would have been al Signior, whereas it was
Para, &c. Whereupon the Skins were opened,

and full of what was adjudged to be Brafil

Sugar.

Vol. VIII.

Mr. Lyde alfo making Oath, that having been
at Maderas, he had ken feveral Hundreds of
thofe Seroins, or Skins of Sugar fent from Brafil,

and that he verily believed, that what was now
produced, was Brafil Sugar.

The Enfign, or Colours, were expofed alfo

in Court, and plainly feen to be Portuguefe ;

and Mr. John Colman, and Mr. William Clark
made Oath, That the Spadha's, Skins, Enfign,
and other Things, were taken cut of the Bri-

gantine Charles, fince her Arrival here.

Mr. John Noyes, Goldfmith, alfo was Sworn,
and made Oath, That he had received of the

Prifoner at the Bar, fince his Arrival in the Bri-

gantine Charles, a confiderable Quantity of Coin-
ed Silver Money, and faw many of the Pieces to

be Portugal Money, and judged the reft to be
fo too, but he cannot Swear it, the Prifoner at

the Bar being then in his Shop, and melting them
down himfelf.

After this, Mr. Treafurer, with his Deputy,
came in with a Bag of Gold and Treafure

brought in the Brigantine Charles, which being

feiz'd, was committed to the Cuftody of the

Treafurer of the Province and others, by Order
of the Governor and Council.

Mr. Jeremiah Allen being Sworn, depofed,

That the Bag he had now in Court, contain'd

the Treafure that was committed to the Treafurer

and others.

Ordered, That Mr. Colman's Parcel of Gold be

opened, who being afked whence he had that

Gold ? made Anfwer, That he received that

and all the reft of the Owners Shares, from the

Prifoner at the Bar : Upon viewing the Coined
Goldj they were all found Portuguefe Gold, and
feveral of the Pieces were found to be Coined in

1703. Upon this the Prefident obferved, that

the Money being Coined fo lately, it was very

improbable it fhould ever have been out of Por-

tuguefe Hands, Inhabitants of Brafil.

After this, fome Prints that came in the Bri-

gantine Charles were examin'd, and found to be

in the Portuguefe Language.
After this, a young Negro Boy, brought in

by the Prifoner at the Bar, and Company, was
fet up by Order of the Court, was examined,

and the Interpreters acquainted the Court that

he was a Baptized Negro, his Name Joachim \

that he lived with a Portuguefe; his Matter's

Name Jofepho Galeno, that he lived in the Bay
of All-Saints, in Brafil; that he was taken by
an Englijh Brigantine, and that the Prifoner at

the Bar was then on board the Brigantine that

took him ; and that when he was taken, he was
pretty near the Land in an open Boat, with Fifti

and other Things in it •, and that there were

two Portuguefe Men in the Boat at the fame Time.
After this, the Court ordered the Interpreters

to try the Negro Boy by Spanijh and French

Queftions : But it was found he underftood nei-

ther.

Queen's Council. May it pleafe your Excellency,

and the reft of the Honourable Commifiioners,

we lhall now proceed to an higher Proof of this

Matter, by examining thofe that have been allow'd

to be the Queen's Evidence againft the Prifoner

at the Bar, and the reft of his Company.
We (hall begin with Matthew Pitner, a fldlful

Mariner, who was fhipp'd by Captain Plowman

himfelf, to go againft the French, &c.

H h h Ordered,
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Ordered, That Pimer be Sworn, the other two

Witneffes removed out- of hearing. Upon this,

Pinter's Examination was read, which he fwore

to the Truth of.

Prefident. What Reafon had you to believe

they were Portuguefe that you robbed ? Can you

fpeak* or underftand Portuguefe?

Pimer. No, Sir •, I do not underftand the

Language, but believe them all to be Portuguefe,

becaufe we took them upon the Coaft of Brafil ;

their Lading and Enfigns made me conclude they

were Portuguefe.

Queen's Council. If your Excellency pleafe, we
will examine the Witnefs upon each of the Ar-

ticles and Matters the Prifoner at the Bar is

charged with ; but before we come to the Ar-

ticles, we will examine him as to the Prifoner's

Behaviour towards Captain Plowman.

Pimer. Anthony Holding was the Man that

bolted the Door upon the Captain, the Prifoner

was then on Shore, but came on board that

Night, and refolved to go to Sea, and after the

Captain's Death, took the Command of the Bri-

gantine.

Queen's Council. If your Excellency pleafe, we
will now read the firft Article of Piracy, and fee

what the Witnefs can fay to it : Which being read.

Pimer. There were five Portuguefe on board

that Veflel.

Quejl. Was the Prifoner then in the Command
of the Brigantine ?

Pimer. Anf The Prifoner was Commander of

the Brigantine during the whole Voyage.

Queft. Did none of them you took, afk the

Reafon why you took them ?

Anf No, not that I know of ; our Interpre-

ter, John Twitf, had a great deal of Difcourfe

with the Men we had taken, and faid they were

Portuguefe that were taken now, and fo after-

wards : This firft Veflel was a fmall Fifhing-

Veflel, out of which we took fome Fifh and

Salt.
•

Art. 2. Queft. What do you know as to the

fecond Article ?

Anf. I remember the taking of that Brigan-

tine, much in the fame Latitude with the other,

but nearer the Land •, three white Men, and two

Negroes were on board of her. This Brigan-

tine had fome Brafil Sugar and Molafies, two

white Men and a Negro entered themfelves to

go with us, our Interpreter telling them we in-

tended for the River of Plate, and to take the

Spaniards; but afterwards as we took Prizes,

the two white Men hid themfelves, that their

Countrymen might not fee them.

Article 3. Queft. As before.

Ptmer. I remember the taking of that Veflel,

the Prifoner was then our Commander, and went

on board of her himfelf, fhe was taken in Sight of

Land, and bound to Parnebuck.

Queflton. Did not thefe People feem very much
troubled that you fhould take them, you being

Englijhmen, and at Peace with them ?

Anf They were told, to the beft of my Know-
ledge, that we were Frenchmen.

Article 4. Q. As before.

Anf I remember the taking of this Earthen-

Ware Veflel within three Leagues of the Shore,

fhe had three Men on board her, came from

Bayes, and bound to fome Neighbouring Port;

we gave the Men their Boat again, and they

went to Bayes, the Prifoner was then on board

the Tender that took her.

Queft. What Tenders do you mean ?

Anf. We made ufe of one or two of the

firft Veflels ; we took and put fome of our own
Men on board of her, and kept her the greatefl:

Part of the Voyage.

5. Article Read, and Pimer being afk'd, faith,

He remembers the taking of this Boat within

three Leagues of the Land, faw the Flag of the

Caftle at that Time fhe was taken by the Ten-
der, Quelch and about Twenty- four of our Men
on board her ; we took two Prizes this Day ;

the Boat we took at this time was ftav'd by fome
of the Company, as they told me, and after-

wards funk, the Men we took on board the Boat
were all Portuguefe, to fhe beft of my Know-
ledge.

Article 6. Being Read* Pimer being afk'd, faith,

That this Veflel was taken with tiie Tender,
and Quelch on board her ; the Negro Boy Joa-
chim was taken out of this Veflel, and about
Fifty Pounds in Money. The faid Negro Boy
being now examin'd, faith, there was a young
Man on board that had fome Money, and that

it was in a fmall Canvas Bag.

Pimer. 'Twas a Canvas Bag to the beft of my
Knowledge; there was fome Rice and Farine,

which we took out of her, and then let the

Men go away with their Veflel after we had
pillag'd it.

Article 7. Read. Pimer. This Veflel was ta-

ken near the Trcpick by Quelch in the Tender, but
I was then on board the Brigantine Charles, the

Quarter-Mafter had the Money that was taken

out of her, being fome Coined Gold and fome
Silver ; this Veflel was taken very near the Shore,

about two Leagues from the Place whence fhe

came, and was bound to Regineer. I faw her when
they brought her out of the Road, there was but
one white Man on board her, he faid he was
a Dutchman, and afterwards of Jutland : Becaufe

the Captain would not give him a Share eqilal

with the reft, he threatened he would inform againfl:

them, whereupon the major Part ordered hirri

to be fet on Shore, giving him a Gun, and fome
Powder and Shot ; he could fpeak Portuguefe

very well : This- Veflel was taken near the Ifland

of Grandee.

Article 8. Read. Pimer. I was in the Boat that

took the Gold Brigantine, and commanded to

do it by the Captain's Order; we had found
fome of the Gold before the Captain came on
board; he took the Gold, and carried it himfelf

on board the Brigantine Charles: I faw it

weighed about three Days after : I faw the

Coined Gold taken, it had a late Date, fome a

Year or two ftanding. The Veflel came from
Spirito Sanclo, was taken within two Miles of the

Land, and under Sail, had on board fourteen

Men, all Whites, two Women of good Fafhion :

There were ten Hands in the Boat with me
when we took her ; there was no Body on board

her could fpeak any Language I underftoqd :

We kept them on board our Brigantine till next

Day, and then gave them their Brigantine

again.

Article 9. Pimer. This Ship was taken' by
our Brigantine Charles, the Prifoner at the Bar,

then our Commander, being on board ; the

River of Plate was there fix or feven Leagues
over : We gave her Chafe about two Days, fhe

fir'd three Guns at us before fhe put out her

Colours, which were Portuguefe ; her Enfigns

was
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was not up till within Half an Hour before fhe

was taken \ I was not on board her, but Captain

Quelch was, though many of our Men had en-

tered her before he did ; fhe had about thirty-

five Men and twelve Guns: When this Ship

fired upon us, we had Englijh Colours flying ;

we kept the Ship for fome Time, and took out

of her what is fet forth in the Ninth-Article. This

Ship came from a Portuguefe Caftle, had been out

about twenty-four Hours * and was bound for

Bayes.

Pre/. Set up the Negro Boy who was taken in

this Ship ; which being done; and examined by

the Interpreters, faith his Name is Emanuel ;

that he was baptized j lived in the River of

Plate ; his Matter's Name was Baftian ; was a"

Portuguefe, and Captain of the Ship that was taken

by the Brigantine, in the River of Plate -, that he

faw one of £>uelch's Company (hoot his Mafter

with a Piftol ; that his Mafter died immediately

of that Wound ; that he heard fay the Words,
Kill him : Says, that there were no more Men
kill'd on board befides his Mafter, only two
wounded : Adds, that his dead Mafter was
thrown over-board immediately after his Death ;

and fays, that he faw the Prifoner at the Bar, come
on board the Portuguefe Ship, arm'd with a Cutlace

and two Piftols.

After this, the Interpreters were directed to

examine both the Negro Boys, what their new
Matters bid them fay of themfelves when they

came to New- England; to which the Negro
Boys made Anfwer, That their Mafters bid them
fay, they were not Portuguefe, but Sfanijh Negro
Boys.

Curia. Pinter, Have you any thing further to

offer to the Court relating to the Prifoner ?

Pimer. When we came about the Latitude of

Bermuda, the Company ordered my Journal to

be taken from me, left I had writ fomething that

might do them Damage ; and refufing to tear

out my felf what Captain Quelch would have had

me, he tore it out himfelf, about five or fix

Leaves, from Otlober, to February 20, that they

committed their Piracies. Captain Quelch made
a Speech, telling them, What they fhould fay

when they came on Shore; as that we had met
with fome Indians, who had got great Treafure

out of a Wreck, of whom we had our Gold ;

and whereas we never had any Gold from any In-

dians, it being but once that any of them were on
board of ^us, and then we did not trade with

them. It being now late, the Court adjourn'd

till Four o'Clock in the Afternoon.

Monday, Four o'Clock in the Afternoon : Clif-

ford, the fecond Witnefs, was Sworn, and Parrot

removed out of hearing.

Pref. You are now to acquaint Her Majefty's

Commiffioners of this Court, of what you know
relating to the Prifoner at the Bar, his being

Guilty of what he is charged with in thofe Ar-
ticles which you have heard read.

Clifford. Yes, Sir, I fhall ; and I will begin

with the bolting the Door upon our Captain

Plowman. Peter Roach, one of the Company,
kept the Door by Order of Anthony Holding,

and fome others that rofe up to run away
with the VefTel. The Prifoner at the Bar

was then on Shore, but when he came on
board, did not object againft what was done,

or what they were intending to do : Quelch

then at that lime had fome Command, but

Holding Was the Ringleader, and had the Ma-
jority of the Crew on his Side. Pimer and my
felf offered to go to the Captain, but the Cen-
tinel that guarded the Door with a Sword in his

Handj would not let us.

^ Pref. Let the Articles be read, and let the
Evidence fay what he can tcfeach of them.

Art. 1. Read. Clifford. The firft Prize that we
took any Thing out of, was a Fifhing-Boat, out
of whom we took fome Fifh and fome Salt, near
Parnebuck, and that v/hich induced me to think
it was a Portuguefe VefTel, was, becaufe 'twas

taken near their own Shore : But I do not under-
ftand the Portuguefe Language.

Art. 2. Read. Clifford. This was the Second
VefTel we took, a Brigantine that we carried

with us during the Voyage, Quelch was then our
Commander, and went on board the faid VefTel

himfelf.

Art. 3. Read. Clifford. I remember well the

taking of this VefTel by Quelch himfelf y we car-

ried a Pilot along with us, who told us they were
Portuguefe. John Twifl, who is fince dead, was
the Linguifter's Name. One of the Prifoners,

who was firft taken, underftood a little Englijh by
this Time, and then afk'd what was the Reafon
that we, being Englijh, took the Portuguefe. And
one of our Men, named Ifaac Johnfon, the Dutch-
man, was whipt, for telling them we were Eng-
lijh.

Art. 4. Read. Clifford. I remember the taking

this VefTel very well^ fhe was taken by one of
the Prize Vefiels ; I faw the Earthen-ware that

was taken'; we were all along, during the Cap-
tions, in Sight of the Shore, and near Mora.

Art. 5. Read. Clifford. I remember the taking

of this Boat by Captain Quelch -, the Men that we
took were Portuguefe, as we were told by our In-

terpreter. I do not remember any of the Veffels

we had yet taken had Colours.

Art. 6. Read. Clifford. I faw the Bag of Mo-
ney, but cannot tell how much there was of it.

The Negro Boy, Cuffee, was then taken ; at firft

he waited on the whole Ship's Crew, but then was
fold at the Maft, to Benjamin Perkins : This Vef-

fel was taken by a Tender, with about Fifty

Pounds, all white Money.
Art. 7. Read. Clifford. I remember this VefTel

was taken by our Tender, near the Ifland of Gran-

dee ; I faw the Sugar brought on board (the Bri-

gantine Charles) and fome ofthe-G-old ; there was
only one Dutchman in this VefTel, who enter'd

himfelf with us for the Voyage. But becaufe

the Company voted he fhould not have a full

Share, he threaten'd, when he came on Shore,

what he would difcover ; upon which, they voted

him to be put on Shore, Capt. Quelch being pre-

fent at their Vote.

Art. 8. Read. Clifford. I was not in the Boat

that took this Brigantine : I faw the Hundred
Pound Weight of Gold Duft on board the Bri-

gantine Charles, which Capt. Quelch fhared among
us. There might be about Fifteen or Sixteen

Men, with Two Women, on board the Brigan-

tine that was taken, fhe came from Spirito Santlo,

and was bound for Rivo de Januero, fhe was taken

by our own Pinace, with half a Score Men, the

Prifoner not in it.

Art. 9. Read. Clifford. I was on board this

Ship when fhe was taken, and fo was the Prifon-

er at the Bar. It was thought the Captain of her

was



£:ii 55. %£ Trial of Capt. John Quelch, andother

s

y 3 A,

Was woxinded before we boarded her ; but there

was fome Difpute among the Men, which of them

it was killed him : Capt. Quelch commanded the

Brigantine when we took her. We took Ten or

Twelve Barrels, and a Pipe of Beef in her, and

fundry other Things. I faw fiach an Enfign as

that which was fbewn in Court in the Forenoon,

On board the Ship. We took alfd that Negro
Boy, who was in Court in the Forenoon.

Then Clifford was fet by, and Parrot^ the third

Witnefs for the Queen, Was brought in.

Pre/. Parrot, You are now to give an Account

to Her Majefty's Commiflioners of this Court,

of what you know relating to the Prifoner at the

Bar, his being guilty of what he is charged with,

in thofe Articles which you have heard read.

Parrot. I can fay nothing as to the Prifoner's

Carriage towards Capt. Plowman^ but the Cabbin

Door was bolted upon him, and I believe, was a

contriv'd Thing before we went off of the Land ;

the Prifoner at the Bar was not on board 'till

Night. When the Captain was thrown over-

board, then he took upon him the Command, and

order'd us to fail to Sea.

Art. 1. Read. Parrot. We were not in Sight

of Land, but believe the VefTel to be Portuguefe,

being upon the Brafil Coaft.

Art. 2. Read. Parrot. I faw the Caption of this

VefTel, which was a Brigantine ; (he was taken by

the little Fifhing Shallop, commanded by Capt.

§)uelch:~ I was afterwards on board her, and faw

the Sugar brought on board the Brigantine Charles.

Art. 3. Read. Queji. Do you remember the

Caption of this VefTel ?

Parrot. I remember it very well ; Capt. Quelch

was on board the VefTel that took her ; we kept

her two or three Days.

Art. 4. Read. Quefl. What do you know con-

cerning the taking of this VefTel ?

Parrot. I remember the VefTel with Earthen-

ware •, it was an open VefTel, taken in Sight of

Land. There was MolafTes in the Pots ; there

were Men and Women on board her, whom we
took on board the Brigantine Charles. We loft

the Boat's Rudder, fo that fhe could not fail,

wherefore we took her in Tow ; and taking out

what we had need of, we then funk her. Capt.

Quelch and I were in the Brigantine that took

this VefTel.

Art,,5. Read. Quejl. Do you remember the

Caption of this VefTel ?

Anf Yes ; I had fome of the Silk taken in this

VefTel ; fo much as would make me a Pair of

Breeches. We took all thefe Prizes after the firft

Fifhing-Boat, in Sight of the Shore, as near as I

can remember.

Art. 6. Read. Queft. As before.

Parrot. Anf. I remember this Caption ; the

Prifoner at the Bar was at it-, they were Portu-

guese that were on board, I was put on board

that Boat that Cuffee was taken out of; and outof
that Boat I took about Twenty or Thirty Pound
of Portugal Money. She had Rice and Farine

in her, which we took out of her.

Art. 7. Read. Queft. As before.

Parrot. Anf. I believe this was the Brigantine

we took at an Anchor before the Town. J went

to fetch her my felf ; Capt. Quelch went over with

us ; we took Four or Five Chefts of Brafil Sugar

;

all the Men had run away, and left the Brigan-

tine, only one Man, who at firft faid he was a

Dutchman, but afterwards we found he was a

Jutlander.

Art. 8. Read. Queft. As before.

Parrot. Anf. Quel'ch did not take this Vefiel
;'

fhe was taken by our Boat, but I was not in the

Boat that took her. Capt. Quelch, the Quarter-
Mafter, and Carpenter, fhared the Hundred
Pound Weight of Gold Duff, among us.

Art. 9. Read. §>uejl. As before.

Parrot. Anf. I was prefent at the Caption of
this Ship : Capt. Quelch Was the Commander of
the Brigantine ; we faw the faid Ship Two or
Three Days before we took her. I faw the Co-
lours, that were in Court To-day, firft on board
our Brigantine. We took Beef, Sails, Shot,-

Powder, four Guns, and an hundred Pieces of
Eight, and odd ; and a Negro Boy, whom one
George Norton bought. The Captain was thrown
over- board before I came on board ; he was faid

to be kill'd by Scudamore, our Cooper.

Pref. Queft. And was the Prifoner at the Bar,
Captain of your Brigantine, during all this Time
that you took thefe federal VefTels you have
rfiention'd ?

Parrot. Anf. Yes -, and a little before we came
in, it was agreed that we fhould fay, we took our
Gold out of a VefTel, that ran afhore about Port
Maranto, but that the Indians were firft at work
upon her ; Anthony Holding firft called us up upon'
Deck ; Pimer told me, they had torn out Part of his

Journal, and that they order'd every One to

throw over-board whatever Portuguefe Prints they

had.

Pref. Queji. Pimer, or Cliffordi have you any
thing further to offer ?

Clifford. Anf I faw the Captain take Pinter's

Journal out of his Hands, and order it to be torn

out, and all Portuguefe Prints to be thrown over-

board. We were all upon the Deck, when it was
concluded we fhould fay, we had taken the Gold
out of fome Wreck that the Indians had acquaint-

ed us with.

Pimer. I faw the Man whipt, that told them
the Brigantine belonged to New-England. The
Captain and Quarter- Mafter order'd him to be
whipt ; Anthony Holding was the Man who whipt
him. I was down below when the Agreement was
made, what we fhould fay when we came afhore,

and was abufed by Peterfon when I came upon
Deck, becaufe I was not prefent.

Mr. Newton. May it pleafe your Excellency,

&c. We fhall now (though there be no Neceflity

for it) prove, that long before, and at the Time
that thefe feveral Piracies, &c. were committed,
Her Sacred Majefty, and the King of Portugal,

were entered into a ftri6l Alliance, &c.
Upon this, Two London Gazettes, dated in

the Months of May and July, i 703. were pro-
duced, and Two Paragraphs thereof were read,

Viz.

Whitehall, May 24. The Treaty of Alliance,

between the Emperor, Her Majefty, the King of
Portugal, and the States General, which has been
fo long talk'd of, was fign'd at Lifbon the 16th
Inftant, N. S. and is brought hither by an Ex-
prefs.

Whitehall, July 14. Yefterday the Ratification

of the Treaties, lately concluded at Lifbon with

the King of Portugal, pafied the Great Seak

Pref Gentlemen of the Queen's Council, Have
you now done on the Queen's Part ?

Queen's Council, Yes, Sir ; we have gone through
the Courfe of the Queen's Evidence againft the

Prifoner at the Bar.

Pref
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Pre/. Capt. Quelch, this Court is now ready to

hear what you have to offer for yourfelf.

Quelch. My Council informs me, that he hath

fundry Matters of Law to offer to your Excel-

lency on my Behalf.

Pre/. Mr. Meinzies, If you have any Matters of

Law to offer in Behalf of the Prilbner at the Bar,

we would hear it.

Mr. Meinzies. I have feveral Matters of Law to

offer in Behalf of the Prifoner, lie. but before I

mention them, I pray that I may not be thought

any wife to juflify, or extenuate the horrible

Crimes that are charged upon the Prifoner ; for

they are fuch, that all the World muft needs deteft

and abhor : But, as 'tis equal Juftice to acquit the

Innocent, as to condemn the Guilty ; fo, if the

Evidence which has been produced againft the

Prifoner at the Bar, don't amount to make him

guilty of the feveral Articles he (lands charged

with, this Court muft needs acquit him.

The firft Obje&ion I make to the Evidence*

is what was laft produced, I mean the Gazettes.

Mr. Newton. The Gazette is publifh'd by Au-
thority, and has been often allow'd as good Evi-

dence.

Pre/. The Strefs of this Matter does not lie

upon the Alliance. Suppofe they were not in

Alliance with the Crown of England, yet if there

was no War between the Two Crowns, the Pri-

foner at the Bar, with his Company, had been

guilty of Piracy. Kidd was hang'd for robbing

the Great Mogul.

Mr. Meinzies. But, may it pleafe your Excel-

lency, fuppofe we fhould bring Proof, that the

Gold Duft imported in the Brigantine Charles^ and

now fhewn in Court, to be Spanijh Gold Dull.

Pre/. Can you prove it ?

Mr. Meinzies. We have a Goldfmith here,

whom I defire may be fworn.

David Jefs Sworn. Says, That he has feen a

great deal of the Gold Duft that was brought in

by thefe Pirates, but hath not fo much Skill as to

tell whether it be Spanijh, or Portuguefe Duft, and
believes no Body elfe can diftinguifh one from the

other.

Pre/. You attempt a very vain Thing, for had

the Duft been dug in Mexico, yet if our Friends

have it in keeping, it is Piracy to take it from

them. Befides, What Anfwer can you give to

all the coin'd Gold fhewn in Court, with the other

Things, which appear plainly to be Portuguefe ?

Mr. Meinzies. The next Thing, in Point of

Law, that I would offer, upon the Evidence

againft Capt. Quelch, is, That the feveral Wit-
neffes differ very much, as to the Places where
the feveral Veffels were taken, and as to the

Number of Perfons that were on board thofe

Veffels.

Pre/. That Difference is very immaterial ; for

it matters not what Number of Portuguefe there

were on board, fo there were any : And as to

Difference of Place, or Latitude, Two Artifts

may differ in their Obfervations at the fame Time

;

and you have heard the Reafon why one of the

Witneffes cannot be fo pofitive as to his Lati-

tudes, viz. becaufe Capt. Quelch cut out his Jour-

nal, but he, and all the reft, are pofitive it was

done upon the Coaft of Brafil, in their very Har-
bour, and in Sight of their Forts and Caftles.

Mr. Meinzies. 'Tis plain, That none of the

Witneffes underftand the Portuguefe Language,
and it ought to be very pofitive Evidence to take

away a Man's Life.

Vol. VIII,

Pre/. I believe Her Majefty's Commiffioners,

now prefent, will think they have very pofitive

Proof ; however, they are the Judges of that.

Mr. Meinzies. The next Thing, in Point of
Law, that I would offer, in Behalf of Capt.

Quelch, is, That whereas, in the laft Article, he

is charged with the Murder of the Portuguefe

Captain ; it is well known he was not the Man
that did the Fact. Now, by the Civil Law,
only he that gives the Stroke, Wound, or the

like, is the Murderer : So fays Molloy, in his

Treatife De Jure Maritimo, in his Chapter of

Piracy.

Mr. Newton. But the fame Book fays, That if

the Common Law have jurifdiction of the Caufe,

all that are prefent, and afiifting at fuch a Mur-
der, are Principals. Now the Statute 28 Henry

VIII. makes all Piracies, Robberies, and Mur-
ders upon the High Seas, triable according to the

Rules of the Common Law, as if they had been

committed upon the Land.
Mr. Meinzies. May it pleafe your Excellency,

I have yet one Thing further to offer againft the

Queen's Witneffes in this Matter : That is, That
they are not competent Witneffes, having not had
Her Majefty's Pardon.

Mr. Newton. It has never been thought conve-

nient to give Approvers their Pardon, until they

have actually convicted their Accomplices ; left,

after their having their Pardon, they may refufe

it ; although after they have convicted thofe they

approve, their Pardon is ex Debito Jufiitia. This

is the Opinion of my Lord Coke, in his Pleas of

the Crown, and fo has the Practice been fince.

Mr. Meinzies. I have but one Thing more, may
it pleafe this Honourable Court, to offer in Be-
half of Capt. ghielcb, That is, upon the late Act
of Parliament, made in the late Reign, which
appoints this Honourable Court, for the Words
of it are, 'That the Proceedings of this Court, in

Examining, Trying, and Condemning Pirates, fhall

be according to the Civil Law), and the Methods
and Rules of the Admiralty.

Now, by the Civil Law* which is founded up-

on the Reafon and Cuftom of Nations, no Ac-
complice can be a Witnefs, being equally guilty

with thofe he accufes. So fays Wifeman, Doctor
of the Civil Laws, in his Treatife of the Civil

Law, Chap. 8. page 73. And in the fame Book
touching examining Witneffes upon Oath, page

114, and 119. And the fame Author obferves,

That among the Romans, when a Man was cri-

minally accufed, they were fo tender of the Lives

and Safety of their People, that to convict a Man
by Proof, was no eafy, but a very difficult Thing,
&c. The allowing thefe Witneffes will be incon-

fiftent with the Act of Parliament itfelf, whereby
the Perfons accufed have not only the Benefit of

crofs-examining the Witneffes, but alfo of bring-

ing Evidences for their own Vindication ; and it

may be thought as proper to bring fome of their

own Company for their clearing, as the other

Evidences for the accufing them. As to Wit-
neffes in Piracy, fee Coke's Inflitutes, Part %d,

page 24, 25. As to the Admiral's Power of Ju-
rifdiction, Coke's Inflitutes, Part 4, page 1 34 ; and
Proceedings on Piracy, page 147, 154, and Part 3d,

page 1 19, 192.

Queen's Advocate. What Mr. Meinzies fays,

may it pleafe your Excellency, of the Civil Law,
is fo far certain, That the Witneffes in Cafes of

Piracy, by the Methods of the Civil Law, muft

be fuch as are indifferent, and faw the Fact com-
I i i milted,
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mitted, but no ways cohcem'd in the doing bf it:

But this Method of trying of Pirates, the Sta-

tute of Henry VIII. complains of, as too ftrict,

and tending rather to let Pirates efcape* than be

brought to Juftice ; and does therefore perfectly

rejecr. it, and does Enact, That for the future*

all Piracies, &c. committed upon the High Seas,

fhall be tried according to the Courfe of the

Common Law, as if they had been committed

Upon the Land.
Now it is very Well known, That by the

Common Law* Accomplices are many Times ad-

mitted to be Approvers againft thofe that were

Partners with them in their Crimes ; and, indeed,

in many Cafes, there happens to be no other Way
to bring Criminals to their juft Punifhment* but

by fingling out fome of their Company, that may
be the leaft guilty, and make ufe of them to con-

vict the reft.

Mr. Meinzies. I don't take myfelf to be through-

ly anfwer'd by Mr. Advocate, as to what I of-

fer'd in the laft Place j for I take the Cafe of Pi-

rates* that may be try'd in England, upon the

Statute of Henry VIII. to differ very much from

the Cafe of Pirates that are try'd in the Plantati-

ons, by Virtue of the New Statute : For, admit

that in the former Cafe, Accomplices* or Ap-
provers may be allow'd as Witnefies; fince Pi-

rates that are try'd upon that Statute, are allowed

a Jury, yet in the latter Cafe, thofe that are try'd

for Piracy in the Plantations, being deprived of

the Benefit of a Jury, the Statute feems to defign

an Equivalent to a Jury, by directing the Com-
fniflioners of fuch Courts, to proceed according

to the Civil Law, and Method of the Court of

Admiralty.

Queen's Advocate. As to the Method of the

Court of Admiralty, 'tis now above an Hundred
and Three-fcore Years fince the Statute of Henry

VIII. was made ; a Term long enough to make
a Method of any Coqrt •, for ever fince that

Time hath the Court of Admiralty proceeded

in Cafes of Piracy, according to the Rules of the

Common Law. And then, as to that other Part

of the new Statute, relating to Piracy, that fays,

This Court is to proceed according to the Civil

Law ; with Submiflion, we underftand it to be

of the fummary Way of proceeding by the Com-
miffioners, and depriving the Prifoner of a Jury ;

for 'tis moft certain, That the late Statute againft

Piracy, doth ftrengthen and eftablifh the Statute

of Henry VIII. And it would be very odd to

fuppofe* that what the firft Act of Parliament in

thefe Cafes had rejected,, and condemn'd, the

Method of the Civil Law, in the Trial of Pi-

rates, &c, the fecond Act of Parliament fhould

be reconciled to that Method, to reftore and fet

it up in the Plantations, efpecially when the Title

of the new Act, is an Act, For the more effetlual

Suppreffwn of Piracy, &c.
Pre/. Capt. Quelch, if you have any Thing,

further to offer for yourfelf, or if you would

erofs-examine the WitnefTes, the Court will hear

you.

Capt. Quelch. I defire Pimer may be afk'd,

Whether there was any Bolt upon the Captain's

Cabbin Door, when we firft fail'd ?

Anf. Pimer. It was faften'd with a Marlin Spike.

Capt. Quelch. Was 1 then on board ?

Pre/. The Witnefies have anfwer'd as to that

already.

Capt. Quelch. I defire the Witnefies may be
afk'd, Whether they know the Gold Dull, to be
Portuguefe Duft ?

Pre/. This is not material, Capt. Quelch.

Capt. Quelch. I defire Pimer may be afk'd,

How he knows the firft Prize was taken the Fif-
teenth of November ?

Pimer. I fay it was on, or about that Day $ I

fet down the very Day in my Journal, but 'twas
torn out, I cannot now fwear to a Day.

Capt. Quelch. How many Tun was the fecond
Vefiel that was taken ?

Pre/. Capt. Quelch, this is hot crofs-examining.
the Witnefs, but rather examining him over
again : If you would fay any Thing to the Pur-
pofe, you fhould acquaint this Court,' where you
took thofe Quantities of Gold Duft, and coin'dj

Gold, thofe Negroes* &c. that have been fhewn
to this Court: If they were taken from the
French} or Spaniards, kt u$ fee fome of them
here, or fome Evidence of their being fo taken.

Queen's Advocate. We are now gone through
the Courfe of the Queen's Evidence againft Capt.
John Quelch, the Prifoner at the Bar, and be-

fides what his Accomplices have declared againft

him, the Circumftances of this Matter are fo
many, as put it beyond all Queftion, but that the
Prifoner at the Bar is guilty of what he ftands

charged with, for upon his Trial, we have feen

the King of Portugal's Enfign flying* his; Coin
current, his Servants, I mean his Negroes wait-

ing, his Merchandize expofed to publick View,
infomuch, one would think that we were in Por-
tugal itfelf. Upon the whole Matter, we mull
leave it to Her Majefty's Honourable CommifiV
oners of this Court, to confider, whether Capt.

John Quelch is not guilty of the feveral Piracies,

Robberies, and Murder, that he ftands charged
withal.

Ordered, That the Court be cleared immedi-
ately.

After an Hour's Confideration, the Court was
open'd again.

Pre/. Capt. John Quelch, 'tis now Six Days
fince this Court firft fat, by Her Majefty's fpecia!

Command to myfelf, and thefe Gentlemen Com-
miffioners, before whom you have been indicted

upon, or charged with feveral Articles of Piracies,

Robberies, and Murder ; and you have been heard
thereupon. This Court hath weigh'd and cbnfi-

dered the feveral Evidences that have been pro-
duced on Her Majefty's Behalf againft you, and
your own Allegations for you ; and upon the

whole, have found, and adjudge you guilty of
the feveral Articles of Piracy, Robbery, and
Murder, wherewith you are charged, and have
agreed, that Sentence fhould be pronounced
againft you for the fame accordingly.

Regifter. Make Proclamation of Silence.

Cryer. All manner of Perfons are commanded
to keep Silence while Judgment is giving, upon
Pain of Imprifonment.

And then Sentence was pronounced by the

Prefident of the Cpurt, as the Law directs in

Cafes of Piracy, &fr.

Then the Court adjourn'd till Nine o'Clock
next Morning.

Tuefday 20th of June, 1704, in the Morning.

The. Court being open'd, and Proclamation

made, Three Negroes, belonging to Capt. Quekh's

Company,
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Company, were fet to the Bar, viz. Ca/ar-pompey,

Charles, and Mingo, and arraign'd, upon the Ar-

ticles of Piracy, &C. aforefaid* (Mutatis Mutan-

dis) and feverally pleaded, Not Guilty.

Queen's Advocate. May it pleafe your Excel-

lency, and the reft of the Honourable Commiffi-

oners of this Court ; the Three Prifoners now at

the Bar, are of a different Complexion, 'tis true,

from the reft that have been arraigned upon thefe

Articles ; but it is very well known, that the

firft and moft famous Pirates that have been in

the World, were of their Colour, and Negroes,

though Slaves, are as capable at taking away the

Lives and Eftates of Mankind, as any Freemen

in the World ; and if we prove, that thefe Fellows

have been as active in all this Matter as the reft

of the. Company, we doubt not, but you will

think, and adjudge them equally guilty With the

others.

Pre/. Pimer, look upon the Prifoners now at

the Bar, and acquaint the Court, Whether they

were on board the Brigantine Charles, during your
late Voyage, and how they behaved themfelves

while they were on board.

Pimer, (looking on the Prifoners.) Thofe Three
Negroes were on board during the whole Voy-
age, but were not active, nor did they any thing

but as they were commanded : Cee/ar-pompey,

and Charles, were the Cooks of the Brigantine,

and founded the Trumpet when they were com-
manded, but handled no Arms 5 neither did
Mingo.

Clifford and Parrot being examin'd, affirrh'd

the fame Thing.

Pimer farther added, That he knew Mingo to

have been Capt. Plowman's Slave, and that he
brought him from Guinea.

Mr. John Colman inform'd the Court alfo, That
the other Two Negroes, Ca/ar-pompey, and Charles,

were his Brother Colonel Hobbefs Slaves ; That
they did not run away from their Mafter, but
were forcibly carried away by Capt. Qiielch, and
Company.
Upon this, the Court being clear'd, in lefs than

half an Hour, was open'd again, and the Three
Negroes aforefaid brought in.

Pre/. Cafar-pompey, Charles, and Mingo ; you
have been charged with feveral Articles of Piracy,

i3c . to which you have pleaded, Not Guilty •, this

Court has confider'd of the Matter, and declare

you to be Not Guilty.

Whereupon, they were order'd upon their

Knees, IsV.

After this, Mr, Meinzies moved for fome far-

ther Time for the reft of the Prifoners •, and then
the Court, adjoum'd 'till Three o'clock After-
noon.

Three P. M.
The Court was open'd, and Proclamation

made: Then Lambert, Wilde, Scudamore, Roach,
Perkins, and James, were fet to the Bar, and
after fome little Time fpent, John Lambert, and
Charles James, defired that they Two might be
try'd by thcmfelves ; upon which the Court or-
der'd the reft to be taken from the Bar •, and then
the Court proceeded to examine the Witneffes on
Behalf of the Queen againft the Prifoners.

Pre/. Pimer, What do you know as to Lam-
bnfs being concern'd in confining Capt. Plowman,
and altering the Voyage ?

Pimer. I can't fay, that either he, or James
were concerned in bolting the Cabbin Door, but

they were both on board when we came to fail

;

and though they declared they were unwilling to
go to the Southward, yet after Capt. Plowman's
Death, there was a Confultation held, and both
Lambert and James were at it ; and' I know no-
thing to the contrary, but that they confented
with the Majority.

Court. Pieafe to let the Articles be read to the
Witnefles, and then aik, how far Lambert and
James were concern'd in all, or any of them.

Art. 1. Read. Witneffes. Lambert and James
were on board when we took that Veflel, and fa
at the Second and Third, Fourth and Fifth.

Pre/. And as active as any of the reft ?

Witneffes. Yes.
Art. 6: Read; Witneffes. They were both on

board our Brigantine when this was done, and
aflifted at the Seventh and Eighth Captions.

Art. 9. Read. Witneffes. Lambert was on board
the Tender, above a Mile off at that Time, but
James was one that boarded the Ship.

Pre/. Lambert and James, Would you afk the
Witnefles any Qiieftions ?

Lambert. I was fick down in the Gun-Room,
when they bolted the Door upon the Captain, and
never gave my Confent to go to the Southward.
What I did I was forced to.

Pre/. Pimer, Did you ever hear Lambert pro-
teft againft any of thefe piratical Actions, or did
he defire to be fet on Shore ?

Pimer. He did defire to be fet on Shore, but it

was before the Captain went from Nantajket. I
never heard any of them manifeft their Diflike
as to our going to Brafil, but were as forward as
the reft were.

Pre/ Pimer^ Do you know whether Lambert
and James had their Share Of the Treafure ?

Witneffes. They had each of them their Shares.
Pre/. What fay you, James ?

James. I was conftrain'd againft my Will, to
go to Sea, and was deluded by falfe Pretences.

Pre/ Pimer, What fay you as to James.
Pimer. I cannot fay that he faid any Thing of

what he pretends he faid, but that he was un-
willing to Pilot the Ship, which I judged was,
becaufe he was averfe to the Voyage.

Pre/ Did you hear Lambert advife the Captain
to go off from the Coaft of Bmfil, againft fome
known Enemy ?

Witneffes. No, we never heard him give any fuch
Advice.

Pimer. I have heard him feveral Times declare
himfelf againft the Voyage, but never exprefs
himfelf forrowful for, or proteft againft any of
the Piracies, nor James neither.

Pre/. You have brought in a very confiderable

Treafure with you, whereof each of you have had
your Shares •, Whence had you it ? Where are

the French and Spaniards you took it from ?

James. It was the Commander did it ; and we
were not on board the Veflel that took the Gold
Duft. The Reafon we accepted of our Shares
was, becaufe otherwife they would have kill'd us,

or fet us upon fome defolate lfland, where we
fhould have been ftarved.

Lambert. I was only at the taking of Two of
the Veflelsj and you may be fure, I would never
have come Home in the Veflel, if I had thought
I had done any Thing amifs, or that I fhould

have been arraign'd for.

The Prifoners having nothing farther to offer,

the Court was ordered to be cleared, and in fome
fmall
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fmall Time after open'd again, and the Prifoners

fet to the Bar.

Pre/. John Lambert, and Charles James : You
have here been Arraigned upon feveral Articles

of Piracy, fcfV. committed by you, [with others:,)

upon the Subjects of Her Majefty's good Ally,

&c. to which you have pleaded, Not Guilty :

You have been heard thereupon, What you had

to fay for your felves : This Court having con-

fidered the Evidence for the Queen againft you,

and your own Allegations for you, do adjudge

each of you Guilty of the feveral Articles of

Piracy, &?*. What have you to fay, Why Sen-

tence of Death fhould not be pronounced againft

you?
Anfw. We muft leave it to God and your Ho-

nours : We are as innocent as the Child unborn

of the Things we are charged withah

Pre/. Hearken to the Sentence of the Court

againft you.

Then Sentence was pronounced by the Presi-

dent of the Court, as the Law directs in Cafes of

Piracy, &V.

After this, Benjamin Perkins, William Wilde,

Chriftopher Scudamore, and Peter Roach, were fet

to the Bar.

Ordered, That Scudamore be tried by himfelf,

and the reft taken from the Bar.

The feveral Articles being read to the Wit-

neffes, they all fwore that Scudamore was with

them all the Voyage ; that he was very active in

every thing, and that he had his Share of the

Gold.
Queen's Advocate. May it pleafe your Excel-

lency, we fhall farther prove againft the Prifoner

at the Bar, That he was the only Man who gave

the mortal Wound to the Captain of the Por-

tuguefe Ship.

Pre/. Pimer, "What do you know as to that ?

Anfw. There was a Controverfy on board our

JBrigantine, concerning who it was that killed the

Captain of the Portuguefe Ship, Scudamore faying

it was he, and another faid it was he that did it.

Pre/. Set up the Negro Boy who was taken in

that Ship.

The Negro Boy being fet up, was bid to look

upon the Prifoner, and fay, Whether it was he

that kill'd his Matter.

And the Interpreters reported to the Court,

That the Negro Boy faid, That was the Man
who kill'd his Mafter, and that he kill'd him with

a Petard ; that his Mafter fell down immediately,

and did not fpeak a Word.

Pre/. What fay you, Scudamore ?

Scudamore. I did not kill the Captain of the

Portuguefe Ship,

Pre/. Where is your Gold ?

Scudamore. I can't tell : What I faid upon my
fir ft Examination about it, is falfe.

Pre/. Have you any thing farther to fay ?

Scudamore. No.

After this, a Petition was given into Court,

finned by feveral of the Prifoners, viz. William

Wdde, John Dorothy, Dennis Carter, Peter Roach,

Francis King, John Pitman, Richard Lawrence,

Benjamin Perkins, Erafmus Peter/on, John Carter,

Nicholas Richard/on, John King, James Aujlin,

William Jones, and Charles King: Praying that

they might withdraw their feveral Pleas of Not

Guilty, and be admitted to confefs and plead

Guilty, hoping thereupon for the Queen's

Mercy, &c.

Upon which they were each of them afk'd,

Whether they fet their Hands to that Petition ?

And they all feverally own'd they did.

Pre/. You who have here fubfcrib'd this Peti-

tion, muft be told, That your Commander, and

fome others of your Company, have had their

Trials, and are found Guilty : We don't take your

pleading Guilty now, to be any Submiffion, nor

will it of itfelf entitle you to Mercy. This Court

can make no Bargain with you : If any of you

can be diftinguifh'd, as being forced away, pro-

feffing againft the Voyage, Sicknefs, or the like,

This Court will confider of it, fo far as is proper

for them.

Mr. Regijlen You muft afk each of the Prifo-

ners, one by one, Whether they are Guilty, or

Not Guilty^ of what they are charged with.

Regifter. How fay you, Richard Lawrence*

Are you Guilty, or Not Guilty ?

Richard Lawrence. Guilty.

So faid Erafmus Peterfon, John Carter, Francis

King, Peter Roach, &c. the reft of the Petiti-

oners.

After this, John Miller was fet to the Bar.

And the Queen's Witneffes being examined

about John Miller* made Oath* That he was on
board the Brigantine Charles during the Voyage,

and did not proteft againft going upon the Coaft

of Brafil \ that he was in Health, and Service-

able at the Time of every Caption, as the reft

were ; and had his Share of the Gold, &V. thac

was taken.

Miller. Saying he was fick fome Part of the

Voyage.

Witneffes. He was fo, but was well again be-

fore we made our firft Caption. (Article 4th

read.) He was at this Caption well in Health*

and confenting to it, fo at the 5 th and 6th Ar-
ticles, and at the taking of the Prize in the 7th

Article. (Article 8th read.) He was then on
board the Tender that took the Gold Veffel.

(9th Article read;) He boarded that Ship with

Sword and Piftol.

Pref. What have you to fay for your felf ?

You have heard what has been proved againft

you.

Miller. I was at the taking of the Ship, and

a Bark ; but did not know what they were, for

they fhew'd no Colours.

Pref. Pimer, Did you ever hear any of your

Company fay, as if Miller was one of Avery's

Crew?
Pimer. I heard fome of them fay, they heard

him fay fo himfelf ; fo faid Clifford.

Miller. I was none of Avery's Company.
Pref. Set John Templeton to the Bar, which

was done ; and the Queen's Witneffes being

Sworn, Depofed, That John Templeton was on

board the Brigantine all their late Voyage, and

that he did fometimes bear Arms, but being not

above fifteen Years of Age, they allowed him
but half a Share, which his Mafter was alfo to

have : That he was for two Months together

Cook on board the Tender, but being but a Boy,

he had no Vote with the reft of the Company,
but was ordered as every one pleafed.

Mr. Henry Francklyn being Sworn, Depofeth,

That the Prifoner at the Bar was his Servant, and

that he put him on board the Brigantine Charles,

as fuch, upon Captain Plowman's Requeft : That
he faw his Boy the Sunday Evening after the Pi-

rates came in, and that his Share of Gold was

never
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never in his own keeping, for that the Company
would not truft him with it, but he received it

for him.

Pre/. Templeton, What have you to fay ?

" Templeton. I have nothing to fay, but that my
Mailer fent me out, and I knew not whither we.

were going.

And after this, William Whiting was fet to the

Bar, and charged with the fame Articles of Pi-

racy, &c. who thereupon pleaded Not Guilty.

And Pimer and the reft of the Witneffes being

examined concerning him, informed the Court,

That from the firft Time of their coming upon the

Coaft of Brafil, unto their coming Home, Whiting

was fick, and never bore Arms, being utterly un-

capable of doing any thing.

Pre/. Had he any Share ?

Witneffes. He had fixteen Ounces allowed him

by the Company -, but they told him it was not

for his Deferts, but out of their Generofity that

they gave it him.

Pre/. Did he exprefs any DifTatisfaclion at what

was done ?

Witneffes. No, not that I heard ; but he was

taken fick on the Beginning of November, and

came very fick a-fhore.

S. Sewall, Efq; Whiting upon his Examination

told me, that he had been acquainted with Cap-

tain Plowman at New-York, and that it was out of

Refpect that he had for him, that he came hither,

and went the Voyage.

Mr. William Clark Sworn.

Depofed, That Captain Plowman fent for Mr.
Colman and himfelf, and recommended the Pri-

foner to them as a Perfon fit to be Clerk or Se-

cretary on board the Ship, and to take an Ac-
count of all their Affairs ; »and that Captain

Plowman's Letters to them were written by the

Prifoner •, and when he came afhore, he was in a

very low Condition, but faid, when he jwas able,

he would do them all the Service he could.

Pimer. I know of his writing Letters from
Captain Plowman.

Pre/. Would you. fay any thing your felf,

Whiting ?

Whiting. I never was in any Action, being fick

all the while we were on the Coaft of Brafil, and

did not difcover their Piracy when I came on
Shore, becaufe I was then very fick, and like

to die.

The Court was ordered to be cleared, and then

adjourn'd to Nine o'Clock next Morning.

Wednefday, June 2 1, A. M.
The Court being opened, and Proclamation

made, John Templeton and William Whiting were

fet to the Bar.

Pre/. John Templeton, This Court has consi-

dered your Cafe, and have been very indulgent

to you in regard of your Youth, and have ad-

judg'd you to be Not Guilty.

And you alfo William Whiting, the Court has

confidered of your Cafe, and have adjudg'd you
alfo to be Not Guilty. Upon which each of them
upon their Knees thank'd the Court, &c.

After which, Chrijtopher Scudamore and John
Miller were fet to the Bar.

Pre/. Scudamore and Miller, upon hearing the

Queen's Evidences againft you, and your own
Allegations for your felves: This Court doth

adjudge you both to be Guilty of what you have

Vol. VIII.

been charg'd with. What have you to fay, why
Sentence of Death mould not pal's againft you ?

Scudamore. I had no Hand in altering the
Voyage, nor killing the Portuguefe Captain.

Miller. I was never active after the Voyage
was alter'd.

Pre/. Attend to the Sentence 1 of this Court
againft you.

Then Sentence was pronounced by the Pre-
fident of the Court, as the Law directs in Cafes
of Piracy, &c. againft the faid Scudamore and
Miller.

Ordered, That all the reft of the Prifoners that

pleaded Guilty, be brought to the Bar.

Pre/. Set feven of them to the Bar.

Then William Wilde, John Dorothy, Dennis

Carter, Peter Roach, Francis King, John Pitman,
and Richard Lawrence, were fet to the Bar.

Pre/. You, and each of you, have been Ar-
raigned upon feveral Articles of Piracy, &c. to

which you have feverally pleaded Guilty. What
have you to fay, why Sentence of Death fhould

not pafs upon you ?

Anf. Nothing.

Pre/. Then attend to the Sentence.

Then Sentence was pronounced by the Pre-

fident of the Court, as the Law directs in Cafes

of Piracy, &c. againft the faid feven Perfons laft

named.
Pre/. Set the reft to the Bar.

. Benjamin Perkins, Erafmus Peter/on, John Carter,

Nicholas Richardfon, John King, James Aujlin,

William Jones, and Charles King, were fet to the

Bar.

Pre/. You, and every of you, have been Ar-
raign'd upon feveral Articles of Piracy, Robbery
and Murder, unto which you, and each of you
did plead Guilty. What have you to fay, why
Sentence of Death fhould not pafs againft you
for the fame ?

Anf. We leave our felves to God Almighty.

Pre/. Attend then to the Sentence.

Then Sentence was pronounced by the Pre-

fident of the Court, as the Law directs in Cafes

of Piracy, &c. againft the eight Perfons laft

named.
And then the Prifoners were all remanded to

Prifon, and the Officer charged to take great

Care of them.

On Friday, June 30, 1 704, John §>uekh, John

Lambert, Chrijtopher Scudamore, John Miller, Eraf-

mus Peter/on, and Peter Roach, were Executed

in Charles River, between Broughton's Warehoufe

and the Point.

An Account of the Behaviour, and lajl Dying

Speeches, of the Six Pirates, that were Execu-

ted on Charles River, Bofton Side, on Friday

June 30, 1704, viz. Captain John Quelch,

John Lambert, Chriftopher Scudamore, John
Miller, Erafmus Peterfon, and Peter Roach.

ON Friday the 30th of June, 1704, purfu-

ant to Orders in the Dead Warrant, the

aforefaid Pirates were guarded from the Prifon

in Bojlon, by forty Mufketeers, Conftables of

the Town, the Provoft-Marfhal and his Offi-

cers, Q?c. with two Minifters, who took great

Pains to prepare them for the laft Article of

their Lives. Being allowed to walk on Foot

through the Town, to Scarlet's Wharf, where

K k k the
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the Silver Oar being carried before them, they

went by Water to the Place of Execution, be-

ing crowded and thronged On all Sides with

Multitudes of Spectators.

At the Place of Execution, they then feverally

/poke as follows, viz.

I. Captain John Quelch. The laft Words he

fpoke to one of the Minifters at his going up the

Stage, were, I am not afraid of Death ; I am
not afraid of the Gallows ; but I am afraid of

what follows : I am afraid of a Qreat God, and

a Judgment to come. But he afterwards feemed

to brave it out too much againft that Fear;

alfo when on the Stage, firft he pulled off his

Hat, and bowed to the Spectators, and hot con-

cerned, nor behaving himfelf fo much like a

dying Man as fome would have done. The Mi-
nifters had, in the Way to his Execution, much
defired him to glorify God at his Death, by
bearing a due Teftimony againft the Sins that

had ruined him, and for the Ways of Religion,

which he had much neglected. Yet now being

called upon to fpeak what he had to fay, it was

but thus much : Gentlemen, 'Tis but little I have

to fpeak : What I have to fay is this, I dejire to

be informed for what I am here; I am con-

demned only upon Circumftances : 1 forgive all

the World : So the Lord be merciful to my Soul.

When Lambert was warning the Spectators to

beware of bad Company, Quelch joining, They

jhould alfo take Care how they brought Money into

New-England, to be hangedfor it.

II. John Lambert. He appeared much hard-
ned, and pleaded much on his Innocency : He
defired all Men to beware of bad Company;
he feemed in a great Agony near his Execution^
He called much and frequently on Christ,
for Pardon of Sin j that God Almighty would
fave his innocent Soul : He defired to forgive

all the World : His laft Words were, Lord, for-
give my Soul ! Oh, receive me into Eternity ! Bleffed

Name «/Christ! Receive my Soul.—'

III. Chrijlopher Scudamore. He appeared very
Penitent fince his Condemnation ; was very di-

ligent to improve his Time going to, and at the
Place of Execution.

IV. John Miller. He feemed much concerned,
and complained of a great Burden of Sins to an-

fwer for ; expreffing often, Lord ! What Jhall I
do to be Saved ?

V. • Erafmus Peterfon. He cried of Injuftice

done him ; and faid, // is very hard for fo many
Men's Lives to be taken away for a little Gold,

He often" faid, His Peace was made with God\
and his Soul would be with God; yet extreme
hard to forgive thofe, he faid, wronged him

;

He told the Executioner, He was a Jlrong Man,
and prayed to be put out of Mifery as foon as

poffihle. »

VI. Peter Roach. He feemed little concerned,
and faid but little, or nothing at all.

Francis King was alfo brought to the Place of
Execution, but Repriev'd.

LVI. The Trials of Daniel Dammaree, a Waterman, Francis

Willis, a Footman, and George Purchafe, a Sheriffs Officer,

for High Treafon, in levying War in the Kingdom, againft

the Queen, under Pretence ofpulling down Meeting-Houfes.

9 Annae, 1710. .

»

[ At the Seffions-Houfe in the Old-Baily. ]

Die Martis, Decimo Otlavo Die Aprilis, Anno
Domini, 1710, Anno Anna, Dei Gratia, Mag-
na Britannia, Francia, & Hibernia Regina,

&c Nono.

A BILL of Indictment for High Treafon,

in levying open War againft Her Majefty,

having been found Yefterday by the Grand Jury
for the County of Middlefex, at 'Hicks''s-Hall,

againft Daniel Dammaree, Francis Willis, and

George Purchafe, the Prifoners being in Cuftody

of the Keeper of Newgate, the Court proceeded

thus.

Clerk of Arraigns. Set Daniel Dammaree to the

Bar.

Which was done. *

Cler. of Arr. Daniel Dammaree, Hold up thy

Hand.
'

Which hs did.

You ftand indicted, by the Name of Da-
niel Dammaree, late of the Parifh of St. Clement

Danes, in the County of Middlefex, Labourer ;

for that^you, not having the Fear of God before

your Eye$, nor weighing the Duty of your Al-
legiance, but being moved and feduced by the

Inftigation of the Devil, the Love, and true, and
due Obedience, which every true and faithful

Subject of our Sovereign Lady Anne, by the
Grace of God, of Great-Britain, France, and
Ireland, Queen, Defender of the Faith, &c. to-

wards our faid Lady the Queen, fhould, and of
Right ought to bear, wholly withdrawing, and
confpiring, and with all your Strength intend-

ing, the Peace and common Tranquillity of this

Kingdom of Great Britain to difturb ; the Firft

Day of March,. \n tne Ninth Year of the Reign
of our faid Sovereign Lady the Queen, that now
is, at the Parifh of St. Clement Danes aforefaid,

in.
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in the County of Middlefex aforefaid, falfely, un-

lawfully, devilifhly, and traiterouQy, didft com-

pafs, imagine, and intend open War, Infurrecti-

on, and Rebellion, againft our faid Lady the

Queen, within this Kingdom of Great Britain,

to raife and levy : And your faid Treafons, Com-
paffings, Imaginations, and Intentions to fulfill

and bring to effect, yOu the faid Daniel Dam-
maree, afterwards, that is to. fay, the faid Firft

Day of March, in the Ninth Year aforefaid, in

the faid Parifh of St. Clement Danes, in the Coun-

ty of Middlefex aforefaid, by Force and Arms,
againft our faid Sovereign Lady the Queen, your

Sovereign, and undoubted Liege Lady, with a

great Multitude of Men, to the Jurors unknown,

to the Number of Five Hundred Perfons, arm'd

and array'd in a warlike Manner, that is to fay,

With Colours flying, Swords, Clubs, and other

Weapons, as well ofFenfive as defenfive, unlaw-

fully, and traiteroufly being affembled, and ga-

thered together, publick War againft our faid

Lady the Queen, at the Parifh aforefaid, in the

County aforefaid, the Day and Year aforefaid,

traiterouQy didft prepare, begin, and levy, againft

the Peace of our faid Sovereign Lady the Queen,
that now is, her Crown and Dignity, and againft

the Form of the Statute in that Cafe made and
provided.

Cler. of Arr. How fay you, Daniel Dammaree ?

Are you Guilty of the High Treafon, for which
you have been indicted, and are now arraign'd,

or Not Guilty ?

Dammaree. My Lord, I was fo much in Li-
quor, that I do not know what I did.

Mr. Serj. Richardfon. You muft now plead

either Guilty, or Not Guilty. If you plead Not
Guilty, you will be put upon your Trial, and
be heard fully in your Defence, by yourfelf, or

Council.

Cler. of Arr. Are you Guilty, or Not Guilty ?

Damm. Not Guilty.

Cler. of Arr. Culprit, How wilt thou be try'd ?

Damm. By God and the Country.

Cler. of Arr. God fend thee a good Deliverance.

'Then the Prifoner was taken away.

Cler. of Arr. Set Francis Willis to the Bar.

Which was done.

Cler. of Arr. Francis Willis, hold up thy Hand.
Which he did.

You ftand indicted by the Name of Francis

Willis, late of the Parifh of St. Andrew Holborn,

in the County of Middlefex, Labourer ; for that

you, not having the Fear of God before your
Eyes, nor weighing the Duty of your Allegiance,

but being moved and feduced by the Inftigadon

of the Devil, the Love, and true, and due Obe-
dience, which every true and faithful Subject of
our Sovereign Lady Anne, by the Grace of God,
of Great Britain, France, and Ireland, Queen,
Defender of the Faith, &c. towards our faid Lady
the Queen, fhould, and of Right ought to bear,

wholly withdrawing, and confpiring, and with

all your Strength intending, the Peace and com-
mon Tranquillity of this Kingdom of Great Bri-

tain to difturb ; the Firft Day of March, in the

Ninth Year of the Reign of our faid Sovereign

Lady the Queen, that now is, at the Parifh of

St. Andrew Holborn aforefaid, in the County of

Middlefex aforefaid, falfely, unlawfully, devilifh-

ly, and traiteroufly didft compafs, imagine and
intend open War, Infurrection, and Rebellion,

againft our faid Lady the Queen, within this

Kingdom of Great Britain, to raife and levy j

and your faid Treafons, Compaffings, Imagina-
tions, and Intentions, to fulfill, and bring to ef-

fect, you the faid Francis Willis, afterwards, that

is to fay, the faid Firft Day of March, in the Ninth
Year aforefaid, in the faid Parifh of St. Andrew
Holborn, in the County of Middlefex aforefaid,

by Force and Arms, againft our faid Sovereign

Lady the Queen, your Sovereign and undoubted
Liege Lady, with a great Multitude of Men, to

the Jurors unknown, to the Number of Five

Hundred Perfons, arm'd and array'd in a warlike

Manner, that is to fay, with Colours flying,

Swords, Clubs, and other Weapons, as well of-

fenfive as defenfive, unlawfully, and traiteroufly

being affembled, and gathered together, publick

War againft our faid Lady the Queen, at the Pa-

rifh aforefaid, in the County aforefaid, the Day
and Year aforefaid, traiteroufly didft prepare,

begin, and levy, againft the Peace of our faid So-

vereign Lady the Queen, that now is, her Crown
and Dignity, and againft the Form of the Statute

in that Cafe made and provided.

Cler. of Arr. How fay you, Francis Willis ?

Are you Guilty of the High Treafon, whereof

you are indicted, and for which you are now ar-

raign'd, or Not Guilty ?

Willis. I am entirely innocent.

Mr. Serj. Richardfon. Then plead Not Guilty

;

and if upon Trial you appear to be innocent,

you will be acquitted.

Cler. of Arr. Are you Guilty, or Not Guilty ?

You muft ufe the Words,
Willis. Not Guilty.

Cler. of Arr. Culprit, How wilt thou be try'd ?

Cler. of Newgate. You muft fay, By God and
your Country.

Willis. By God and the Country.

Cler. of Arr. God fend you a good Deliverance.

Then he was taken from the Bar.

Cler. of Arr. Set George Furchafe to the Bar.

Which was done.

Cler. of Arr. George Purchafe, hold up thy
Hand.

Which he did.

You ftand indicted by the Name of George

Purchafe, late of the Parifh of St. Giles in the

Fields, in the County of Middlefex, Labourer

;

for that you, not having the Fear of God before

your Eyes, nor weighing the Duty of your Al-
legiance, but being moved and feduced by the

Inftigation of the Devil, the Love, and true and
due Obedience, which every true and faithful

Subject of our Sovereign Lady Anne, by the

Grace of God, of Great Britain, France, and
Ireland, Queen, Defender of the Faith, &c. to-

wards our faid Lady the Queen, fhould, and of

Right ought to bear, wholly withdrawing, and
confpiring, and with all your Strength intend-

ing, the Peace and common Tranquillity of this

Kingdom of Great Britain to difturb ; the Firft

Day of March, in the Ninth Year of the Reign
of our faid Sovereign Lady the Queen, that now
is, at the Parifh of St. Giles- in the Fields afore-

faid, in the County of Middlefex aforefaid, falfely,

unlawfully, devilifhly, and traiteroufly, didft

compafs, imagine, and intend open War, Infur-

rection, and Rebellion, againft our faid Lady the

Queen, within this Kingdom of Great Britain,

to raife and levy ; and your faid Treafons, Com-
paffings,
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paflings, Imaginations, and Intentions, to fulfill,

and bring to effect, you the faid George Purchafe,

afterwards, that is to fay, the faid Firft Day of

March, in the Ninth Year aforefaid, in the faid

Parifh of St. Giles in the Fields, in the County

of Middle/ex aforefaid, by Force and Arms,

againft our faid Sovereign Lady the Queen, your

Sovereign, and undoubted Liege Lady, with a

freat Multitude of Men, to the Jurors un-

nown, to the Number of Five Hundred Per-

fons, arm'd, and array'd in a warlike Manner,

that is to fay, with Colours flying, Swords,

Clubs, and other Weapons, as well offenfive as

defenfive, unlawfully and traiteroufly being af-

fembled and gathered together, publick War
againft our faid Lady the Queen, at the Parifh

aforefaid, in the County aforefaid, the Day and

Year aforefaid, traiteroufly didft prepare, begin

and levy, againft the Peace of our faid Sovereign

Lady the Queen that now is, Her Crown and
Dignity, and againft the Form of the Statute in

that Cafe made and provided.

Cler. of Arr. How fay you, George Purchafe ?

Are you Guilty of the High Treafon for which

you have been indicted, and are now arraign'd,

or Not Guilty ?

Pure. Not Guilty.

Cler. of Arr. Culprit, How wilt thou be try'd ?

Pure. By God and the Country.

Cler. of Arr. God fend thee a good Deliver-

ance.

Then he was taken away, and the Court ad-

journed to the Day following.

Die Mercurii, 19 AprHis, 17 10, 9 Anna.

Dotnina Regina verfus Dammaree.

PRESENT,
The Right Hon. Sir Samuel Garrard, Bart.

Lord Mayor of the City of London-, the Right
Hon. Sir Thomas Parker, Knt. Lord Chief Juftice

of Her Majefty's Court of Queen's Bench ; the

Right Hon. Sir Edward Ward, Knt. Lord Chief

Baron of Her Majefty's Court of Exchequer ;

the Hon. Robert Tracy, Efq; One of the Judges
of the Court of Common Pleas ; the Hon. Sir

Thomas Bury, Knt. One of the Barons of the Ex-
chequer, and a numerous Company of the Nobi-
lity, and Perfons of Quality and Diftinction.

Cler. of Arr. Cryer, make Proclamation.

Cryer. O Yes.

Cler. of Arr. Again, again.

Cryer. O Yes, O Yes. All manner of Perfons

that have any thing more to do at this General

Seffions of the Peace, Seffions of Oyer and Ter-
miner, holden for the City of London, and Goal
Delivery of Newgate, holden for the City of
London and County of Middlefex, and adjourned

over to this Day, Draw near, and give your At-
tendance, for now the Court will proceed to .the

Pleas of the fame City and County.

God Save the Queen.

Cler. of Arr. Middlefex Cryer, make Proclama-
tion.

Cryer. O Yes, O Yes. You good Men of the

County of Middlefex, Summon'd to appear here

this Day, to try between our Sovereign Lady
the Queen, and the Prifoners that fhall be at the

Bar, anfwer to your Names as you fhall be call'd,

every Man at the firft Call, upon Pain and Peril

fhall fall thereon.

Then the Jury that were returned on the Panned
were all call'd over, and the Appearances of
all thofe that anfwer'd to the Call, were re-

corded.

Cler. of Arr. Set Daniel Dammaree to the Bar.

Which was done.

Cler. of Arr. Daniel Dammaree, Hold up thy
Hand.

Which he did.

Cler. of Arr. You the Prifoner at the Bar, thefe
good Men, whom you fhall hear call'd, and do
now perfonally appear, are to pafs between our
Sovereign Lady the Queen and you, upon Trial
of your Life and Death. If therefore you will

challenge them, or any of them, your Time is

to fpeak to them as they come to the Book to be
Sworn, and before they be Sworn.

Cler. of Arr. Call Sir Edward Gould, Knt.
Officer. Here he is, Sir.

Cler. of Arr. To the Prifoner. There is Sir Ed-
ward Gould. Do you challenge him ?

Damm. No, my Lord, I don't intend to make
any Challenges. '

Cler. of Arr. Then hold Sir Edward Gould the
Book.

Which was done.

Cler. of Arr. Look upon the Prifoner.

You fhall well and truly Try, and true Deli-
verance make between our Sovereign Lady the
Queen, and the Prifoner at the Bar, whom you
fhall have in Charge, and a true Verdict give ac-

cording to your Evidence. So help you God.

Cler. of Arr. Richard Browne, Efq;

He was Sworn.

The Prifoner making no Challenges, the fol-

lowing Gentlemen were Sworn.

JURY.
Sir Edward Gould, Knt.
Richard Browne, Efq;

Peter Levigne, Efq;

Robert Breedon, Efq;

Charles Bateman, Efq;

Peter Lekeux, Efq;

Giles Riddle^

Thomas Dodd,
Charles Williams?

Thomas Sutton,

Daniel Selmant
John Collis.

Cler. of Arr. Cryer, Count thefe.

Sir Edward Gould, Knt.

Cryer. One, andfo of the reft.

Cler. of Arr. John Collis.

Cryer. Twelve good Men and true, ffcand toge-

ther, and hear your Evidence.

Are you all Sworn, Gentlemen ?

Cler. of Arr. Cryer, make Proclamation.

Cryer. O yes, If any one can inform my Lords
the Queen's Juftices, the Queen's Serjeant, the

Queen's Attorney-General, or this Inqueft now
to be taken, of the High Treafon of which the

Prifoner at the Bar ftands indicted, let them come
forth, and they fhall be heard, for now the Pri-

foner ftands at the Bar upon his Deliverance

;

and all others that are bound by Recognizance,

to give Evidence againft the Prifoner at the Bar,

let them come forth, and give their Evidence,

or elfe they forfeit their Recognizance. And all

Jurymen of Middlefex that have appear'd, and

are not Sworn, may depart the Court for this

Time, and give their Attendance here again to

Morrow Morning.

Cler. of Arr. Daniel Dammaree, hold up thy

Hand. Which he did.

Gentlemen
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Gentlemen of the Jury, look upon the Prifo-

ner, and hearken to his Caule. He ftands in-

dicted by the Name of Daniel Dammaree, late

of the Parifh of St. Clement Danes, in the County

of Middlefex, Labourer, for that be not having

the Fear of God before his Eyes, but being mov'd

and feduc'd by the Infligation of the Devil, &e.

(prout in the Indictment, mutatis mutandis,)

againfl the Peace of our Sovereign Lady the Queen,

her Crown and Dignity, and againfl the Form of

the Statute in that Cafe made and provided. Upon
this Indictment he has been arraign'd, and there-

unto hath pleaded Not Guilty, and for his Trial

hath put himfelf upon God and his Country,

which Country you are. Your Charge is to

inquire whether he be Guilty of the High Trea-

fon whereof he ftands indicted, in Manner and

Form as he ftands indicted, or Not Guilty. If

you find him Guilty, you are to inquire what

Goods and Chattels, Lands and Tenements he

had at the time of the High Treafon com-

mitted, or at any time fithence. If you find

him Not Guilty, you are to inquire whether he

fled for it : If you find that he fled for it, you

are to inquire of his Goods and Chattels, Lands

and Tenements, as if you had found him Guilty.

If you find him Not Guilty, nor that he fled for

it, you are to fay fo, and no more, and hear

your Evidence.

Foreman of the Jury. My Lord, here is fuch

a great Noife in the Court, that unlefs a Stop

be put to it, we (hall not be able to hear the

Council, or the Evidence : We humbly pray the

Court may be kept quiet.

L. C. J. Officer, make Proclamation of Silence.

Cryer. O Yes. My Lords, the Queen's Juftices,

ftrictly charge and command all manner of Per-

sons to keep Silence upon Pain of Imprifonment.

L. C. J. Gentlemen of the Queen's Council,

be pleas'd to proceed*

Then William Thomfon of the Middle-Temple,

Efq; {afterwards Recorder of London, and Baron

of the Exchequer,) of Council for the Queen, open'd

the Indiclment thus :

Mr. Thcmfcn. May it pleafe your Lordfliip,

and you Gentlemen of the Jury, Daniel Dam-
rr.aree, the Prifoner at the Bar, ftands indicted,

for that he, not having the Fear of God before

his Eyes, but being moved by the Inftigation of
the Devil, and defigning to with-draw the Cor-
dial Love and Natural Obedience, which true

and faithful Subjects of our Sovereign Lady the

Queen, do, and ought to bear towards Her, and
intending to difturb the Peace and common
Tranquillity of this Kingdom, on the firft of
March laft, in the Parifh of St. Clement Danes,

in the County of Middlefex, traiteroufly com-
pafs'd and imagin'd to levy War, and ftir up
.Rebellion and Infurrection againft our faid Lady
the Queen within this Kingdom : And that he
might accomplifh his faid Traiterous Imagina-
tions and Defigns, on the faid firft of March,
and in the faid Parifh being affembled, with a

Multitude and great Number of People armed,
.and arrayed in a Warlike Manner, he did then
and there unlawfully, and traiteroufly levy War
againft our faid Lady the Queen, contrary to the

Duty of his Allegiance, againft the Peace of our
faid Lady the Queen, her Crown and Dignity.

/. To this Indictment he has pleaded Not Guilty.

Vol. VIII.
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Gentlemen, if the Evidence for the Queen

prove the Charge, as laid in the Indictment,
'tis your Duty to find him Guilty.

Mr. Att. Gen. May it pleafe your Lordfhip,
and you Gentlemen of the Jury, the Record
that has been open'd to you, is an indictment
of High Treafon againft the Prifoner at the

Bar : It charges him with diftui bing the General
Peace and Quiet of the Realm, and inciting Re-
bellion within your County. The Crime that

this Indictment is founded upon, has in all Ages
and Countries been accounted the higheft Crime
that can be committed againft any State, or

Government, The Laws of England are very

exprefs, that if any Man takes himfelf to be
aggrieved by any Law whatfoever, and endea-

vours by Force to feek Kedrefs of thofe Grie-

vances, or to get any Reformation of thofe

Things he complains of, and this againft the

Civil Authority, it is levying of War, and is

High Treafon within the Statute- of the 25th

of Edw. 3.

That there has been an Infurrection within

this County, not only in the Place mentioned in

the Indictment, but in other Places, I believe is.

fo well known to all here, that it would be mif-

fpending Time to call many Witnefies to that

matter. But it will be incumbent on us, now
the Prifoner ftands on his Trial, to fhew wha£
particular Part he had in this Bufinefs -, and
therefore we fhall call many Witnefies to prove
what Part he had in this Affair : And if they

give the fame Account that they have given in

their Informations, we fhall make it appear that

the Prifoner at the Bar was the Ring- Leader
of thofe Tumultuous and Rebellious Pcrfons,

that affembled the firft of March laft ; firft to

pull down the Meeting-Houfes in the Neigh"
bourhood, and after burning them, went on to

pull down others.

The immediate Defign which they pretended

was, the pulling down the Meeting-Houfes that

is, thofe Places which are allowed to fuch as

are unhappy enough to difient from the Church
of England, to meet in for their Religious

Worfhip.

Whether Mr. Burgefs has given any Offence

to the Prifoner, or whether any of the Congre-
gation have given him any Offence, we fhall

hear from himfelf. But no Provocation can
juftify fuch Rebellious Tumults as were made
on this Occafion : The Pretences that are men-
tioned, will not excufe what the Law makes
High Treafon.

It will be in vain for the Prifoner at the Bar*

or any Perfon in his Circumftances, to pretend

that he is a Friend to the Government, or a

Loyal Subject, when his Actions fhew he is

guilty of High Treafon. The Prifoner at the

Bar ftands doubly obliged to bear Faith and
true Allegiance to Her Majefty, not only as

all good Subjects are obliged to it, but as he is

a Menial Servant to Her Majefty, for you will

find that he was, at the time he committed this

Treafon, in Her own Cloth, wearing Her own
Badge, whilft he was thus acting in Rebellion

againft Her.

That this tumultuous Meeting was not acci-

dental, will appear, when the vVitneffes fhew,

That fome Days before this, there had been great

Diforders in the Streets : And the Night before,

L 1 1 you
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greatyou will1 find by our Witneffes, that a

diibrderly Tumult was in the temple* and there

it was reiblved upon, by thofe tumultuous Per-

fons, that the Night following, they would pull

dovm Dr. Burgejfs Meeting-rioufe, and all the

other Meeting-Houfes rh<-ieabout. You will

find, this was not only talk'd of, but put in Exe-

cution, by the Prifoner, and others with him :

For, the Firft of March, they faw the Prifoner,

and about Five Hundred ethers, with Staves,

and Clubs, and other Weapons, in the Indict-

ment mention'd, both offenfive and defenfive ;

Mr. Tolboy. My Lord, I was palling through

the Temple, on Tuefday Night, where I faw a

great Mob : I heard them confult of demolifh-

ing the Meeting- Houfes the next Day.

Mr. Alt. Gen. What Meeting-Houfes did they

talk of?

'Twas Mr. Burgefs's in Lincoln's-

there they were levying War, as the Law ex-

pounds it. And tho' the Darknefs of the Night

would otherwife have conceal'd him, yet the Fire

they made in Lincoln''s- Inn- Fields, with the Ma-
terials of that Meering-Houfe, did afford Light

enough for the Witneffes to give an Account of

the Prifoner : How he fcemed more forward than

all the others ; and that he was not content with

doing the Mifchief he defign'd there, but after-

wards, as Head of the Mob, commanded them

to go and affift at another, and they went with

him, through ^ueen-Street, to Drury-Lane, to

another Fire, that was made by another Com-
pany.

We (hall mew, that it was not only at thefe

Two Places, but that it was a general Defign, to

pull down all the Meeting-Houfes at that time.

And when we have made out this General In-

tention, and that it was executed in this manner,

we don't doubt, but you will all be fenfible, that

this Profecution was very requifite : For it is the

Jntereft of every honeit Man, to put an end to

thefe Tumults and Diforders, be their Opinions

what they will. It is the Intereft of all People

(in order to enjoy what God has bleffed them

with, be it more, or lefs) to put an End to thefe

Diforders : For thefe are like the great Tumults

of Waters, that bear down all before them.

Wherever thefe Things are, all the Burglars and

Robbers, and fuch People, join with them to do

Milchicf.

We will call our Witneffes, and give an Ac-

count of what relates to the Prifoner, and they

will make it appear, that he was chiefly concern'd

in this Infurreclion ; and not only acted in Lin-

coln's- Inn-Fields, but in other Places.

Mr. Soil. Gen. My Lord, The Facts that have

been open'd by Mr. Attorney, we take to be fully

and plainly Rebellion, and Hligh Treafon :

fhall not therefore trouble

faying any thing more of

Mr. Tolboy.

Inn- Fields.

Mr. Att. Gen. Was you among them ?

Mr. Tolboy. No ; 1 was paffing through the

Temple, and heard them talking as I pafs'd.

Mr. Soil. Gen. How many were there together,

at that time ?

Mr. Tolboy. I believe there were fome Thou-
fands.

Mr. Soil. Gen. When were they to be pull'd

down ?

Mr. Tolboy. Some were for pulling of them

down then, and fome were for leaving of them

'till the next Night, and others were for leaving

of them alone, 'till the Event of Dr. Sacbeverel's

Trial.

Mr. Soil. Gen. What was the Occafion of the

Meeting of that Mob, that talk'd of this ?

Mr. Tolboy. I don't know that.

Mr. Soil. Gen. Do you know that that Meet-

ing- Houfe was pull'd down ?

Mr. Tolboy. Yes, I know it was pull'd down.

Mr. Sill Gen. Did you fee it ?

Mr. Tolboy. No, I did not fee it, I only heard

fay fo.

Mr. Whittaker. Did you fee the Prifoner at the

Bar in that Company, in the Temple?

Mr. Tolboy. No.
Mr. Whittaker. When you overheard them,

were they talking low, or loud?

Mr. Tolboy. It was loud.

Mr. Whittaker. How came you not to give

Information of it to fome Magistrate ?

Mr. Tolboy. It was known before j they had

broke the Windows the Night before.

Mr. Darnell. Do you know any particular Per-

fon, that exprefs'd himfelf for pulling down the

Meeting-Houfes ?

Mr. Tolboy. No.
Mr. Darnell. Who then did you hear fay there

was fuch a Defign ?

Mr. Tolboy. 1 heard feveral.

Mr. Darnell. Then you don't know any one ?

Mr. Tolboy. No.

Mr. Darnell. Then you only exprefs yourfelf,

your" Lord ihip with that you heard the Mob fay fo ?

the Fafts, but only Mr. Att. Gen. We don't call this Witnefs to

fpeak in particular againft the Prifoner, but to
fhortly ftate the Courfe of our Evidence.

We fhall fhew, that there was a Defign, the fhew, that thefe People refolved

Day before thefe Meeting-Houfes were pull'd felves, to pull down the Meeting-Houfes
among them-

down, to pull them down : That the next Day,

that Defign was put in Execution : That the

Prifoner was the moft active among them, and

took upon him to be the Leader, and Captain of

the Mob, on that Occafion. And, if this be

made out, I hope it will give your Lordfhip,

and the Jury, full Satisfaction, that he is Guilty

of the Crime laid to his Charge in this Indict-

ment:.

Call Thomas Tolboy.

Who zvas Sitcm.

Mr. Att. Gen. Pray give my Lord, and the

Jury, an Account what you know of the De-

fign and Intention of pulling down

Houfes, and when, and where it was.

Meeting-

L. C. J. You fay you was paffing through

;

You did not make any long Stay, did you ?

Mr. To/boy. No, my Lord.

L. C. J. Were they come to a Conclufion of

the Difcourfe of pulling diem down ? Or did you

leave them talking ol it ?

Mr. Tolboy. I left them talking of it ?

Mr. Soil. Gen. He laid there was an Intimation

of it on Monday Night, I defire to know how

he knew or heard or it ?

Mr. Tolboy. You know the Windows were

broke on Monday Night.

Mr. Soil. Gen. Did you fee them ?

Mr. Tolboy. No, but I heard fo.

Mr. Soil: Gen. Who told you fo?

Mr.
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Mr. Tolboy. It was a Man that lives in the

Houfe with me.

Lord Chief Baron. What were they met about ?

Mr. Tolboy. They were the Mob that accompa-

nied Dr. Sacheverel home to the Temple.

Then Captain Edward Orrel was /worn.

Mr. Att. Gen. Pray look on the Prifoner at the

Bar, and give an Account of all you know of this

Riot, and how he was concern'd in it.

Capt. Orrel. My Lord, I heard there were feve-

ral Difturbances on Monday Night : On Tuefday

Night I was at a Coffee-Houfe, where there were

feveral Houfe- keepers : When I was there, there

was News brought, that they had pulled down

Mr. Burgefs's Meeting- Houfe.

Mr. Att. Gen. Who ?

Capt. Orrel. The Mob that came with Dr. Sa-

cheverel. Pray, fays I to Mr. Leonard, who keeps

the Coffee- Houfe, (he is one of that Congrega-

tion,) pray ftep up, and fee the Truth of it, and

whether you can do him any Service : You will

find his Son, and, perhaps, he will put you into

a Way to put a Stop to it. He went up to Mr.

Burgefs's, and found that they had broke the

Windows of his Houfe, and Meeting-Houfe

;

and after they had done that, they went off.

From thence, he went to Mr. Burgefs's Son, and,

1 fuppofe, he went to the Secretary of State. On
Wednefday, I went to Weflmir.jter-Hall, with fome

Neighbours, and Went into Oliver's Coffee-Houfe,

where I ftay'd fome time, and afterwards faw

Her Majefty return through the Park, to St.

James's. There were feveral Papers difpers'd

about a Prize- Fighting ; I thought they had been

the common Papers that are difpers'd about fuch

Prizes, but I found, it was about a Prize between

Sacheverel, and Hoadly. When I return'd, I went

to the fame Coffee-Houfe, and when I had been

there about half an Hour, heard that the Mob
were gone from the Temple, to Mr. Burgefs's Meet-

ing ; fays I, to fome of my Friends there, I will

ftay no longer here ; the leaft We can do, is to en-

deavour to keep the Peace : I will go up, and

fee what is doing. Accordingly I went, and

one Friend with me : I went to the Houfe, to

offer to do him what Service I could, though I

don't belong to him. When we came firft, my
Friend was fearful : Said I, I will go into the

Meeting-Houfe. I met feveral that affaulted me,

and made me pull off my Hat. When I came

into the Meeting-Houfe, I faw them pulling it

22,5

Service ; but we have our Lives in their Hands •,

we dare not do any more, we have been fo much
abufed. I went into Holbotn, and faw the Fire
lighted, and went round at a diftance, and faw
feveral Pieces of Timber thrown into it. From
thence we went again to Lincoln's- Inn- Fields -,

there I heard fome afking, Which was the Lord
Wharton's Houfe ? Others faid, St. James's ;

No, laid others, the City, the City, the Bank :

Damn them, fays another, we will have all the

Meeting-Houfes down. We walk'd down that

Row, where Sir Francis Child's Son's Houfe is,

and went towards my Lord Chancellor's Houfe :

I faw a Chariot ftanding at his Door ; faid I to

my Friend, I believe here is fomebody from
Court, I hope there will be fome Guards come
down by and by. When I was there, I halted

a little, and obferved a fmall Body of the Mob
detach'd from that Fire ; they run after one ano-

ther, crofs the Fields : I obferved a pretty tall

Man at the Head of them ; I kept my Eye on
that Party. In the middle of the Field, they

grew ftronger, and then they divided themfelves-,

fome went towards the Arch, but more towards
Powis Houfe : I went towards thofe at Pcwis
Houfe, and there I faw Dammaree in the Queen's
Livery, with his Badge; and there they held a

Council of the Mob, as I ca'l'd it. God damn
it, fays Dammaree, we will have them all down.
Some were for going into Wild-Street -, Damn it,

fays another, that's a Hen-Roolt, the other is

worth Ten of it: Says Dammaree, I'll lead you
on, Boys •, Huzza ! High-Church, and Sache-*

verel! God damn them all, we will have them
all down. Some of them turn'd off towards

Wild-Street, and others towards Powis Houfe.
Dammaree, and the Mob with him, went through
Queen-Street, and once in Ten or Twelve Yards,

he turn'd about, Huzza ! Why don't you come
on, Boys, to Drury-Lane? God damn them, we
will have them all down. I call'd to him, and
faid, How now, Dammaree? He turn'd about,

Huzza ! Come along, Boys : But he made me
no Anfwer. In this Manner, he led them on
from Lincoln's-Inn-Fields to Drury-Lane, but I

never faw him afterwards. By and by comes a
little Fellow, I'll make v/ay, fays he ; and, with

a Pick-Ax, which he had in his Hand, endeavour'd

to break open the Meeting-Houfe Door, and was
working with it at the Bottom. Afterwards,

while he was working ac the Door, comes ano-

ther Man, one Henry Sanders, about my Size,

down; feveral Gentlemen, in very good Flabits, or a little higher ; he had a Hatchet in his Hand ;

J believe Twenty or Thirty, were bufy in pul-

ling down the Pews; and I obferved a little Man
in the Pulpit, very bufy, pulling it down : I took

particular Notice of him, but could not fee him
among the Prifoners that have been taken. I

came out, and told my Friend, that it was all

deftroy'd. We ftaid a little while at the Cor-

ner of the Street, and then I went in again : I

in feveral times, 'till fome of them, that

pulling up the Boards, fwore at me, and

Damn him, What does that lazy Fellow

And, I believe, they took me for a Spy.

went
were

faid,

do ?

I went again to the Coffee-Houfe, and give this

He comes up, and fvvears, God damn you, you
break open a Meeting-Houfe ! You don't kpow
how to do it; and, with the fecond or third

Stroke, he broke thorough. I flood clofe by
him, laid my Elands upon him, and looked upon
him, while he broke open the Door, and made
the beft Remarks I could of him : I have fen
moft of the Prifoners, but could not find him
among them ; but, at laft, was inform'd, that he

was Apprentice to one Wallis, a Sawyer, in Pai-
ker's-Lane.

Mr. Att. Gen. It is no matter to give an ac-

count ot him : I afk, When they had broke open

Account to my Neighbours, and prefently News the Door, what did they do next ?

was brought, that they were gone to
>
feveral

other Meetings. We went out again, and went

round by Fetter-Lane. I faw the Conftable and

the Watch were very much infulted. I fpoke

to the Conftable : He faid, I wifh I could do any

Capt. Orrel. 1 went into the Meeting- Houffc

with them, and afk'd, Where is Jolly, the Qucat.'3

Waterman ? Says one, He is gone to the Back'

Door: No, fays another, he is gone to my \-

Wharton's. But I never law Dammar\c after tl

Mr.
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Mr. Soil. Gen. You fay, he led them from the

Fire at Lincoln's- Inn- Fields.

Capt. Orrel. I obferved him firft there, but did

not know him, 'till they came near the Arch,

and there they confuked together, which way
to go, and by that time they came to Drury-

Inr.e, I believe there were two or three Thoufand
of them.

Mr. Att. Gen. At Drury-Lane, you fay, there

was a Tumult of two or three Thoufand; pray

obferve the Prifoner, and tell us, whether you

are fure, that he is the Man that headed the Mob
at the Arch in Lincoln''s- Inn- Fields, and led them
to Drury-Lane.

Capt. Orrel. Yes, he is.

Mr. Soil. Gen. What happened afterwards ?

Did any Guards come ? And was there any Op-
pofition given to them ? Or did they difperfe

themfelves ?

Capt. Orrel. My Lord, I was in Drury-Lane

half an Hour, and more. My Friend had been

fome time in a Houfe, and after we had heard

all this Noife, Well, fays I, I will go to my
Neighbours, at the Coffee-Houfe, and acquaint

them what has happened. As we were going in-

to Lincoln's- Inn-Fields, we met a Detachment of

the Horfe-Guards : I went up to the Captain,

Sir, fays I, this is the beft Way, through the

Arch, for there is a very great Mob: I run back

along with them. As foon as they came, they

halted at Great Queen- Street. There came ano-

ther Detachment of the Horfe-Grenadiers, and

met them, and both join'd. After they had

drawn themfelves Tip in one Line, the Officer

commanded them to ride among the Mob, and

difperfe them, which they did, but were very

favourable, and ftruck them with the Flats of

their Swords. After this, a Fellow drew his

Sword, and got under a Bulk ; I ftepp'd up to

him, and as foon as I came up, Sir, fays I, What
the Devil are you doing ? I faw two or three

Grenadiers ftrike him with the Flats of their

Swords : He ftood with his drawn Sword, and

prick'd at two or three Horfes, not fo as to do

them any Harm.
Mr. Soil. Gen. Don't go into the Particulars

relating to that Man, but tell us, Did ycu fee any

other Tumult ?

Capt. Orrel. I went down with the Grenadiers

and Life-Guard to Black-Friers.

Mr. Soil. Gen. Was any Oppofition given to

the Guards at Drury-Lane?

Capt. Orrel. None by Dammar-ee, nor to the

Horfe-Guards, as I faw.

Mr. Soil. Gen. Was there any to the Grena-

diers ?

Capt. Orrel. There was Oppofition ; for I faw

a Sword drawn,' and the Officer affaulted, and he

fwore God damn them, he would fight the beft

of them.

Mr. Soil. Gen. Do you know of any other

Meeting-Houfes that were pulled down that

Night?
Capt. Orrel. I went to the Guards, and told

them that I heard fome of the Mob were gone

into the City ; fome faid to the Bank -, fome faid

to Mr. Shower's, and others faid to other Places.

I went to them, Gei.tit-men, fays I, it is better

Ito have all the Meeting- Houfes deftroyed than

the Bank, pray let us go thither : I went along

with them down Holborn, and brought them up

Fleet-Lane ; there I heard they were not gone to

the Bank, but that they were gone to Black-

Friers : I fhewed them the Way, and went down
with them almoft to the Meeting- Houfe, and
fhewed them where it was.

Mr. Sell. Gen. Was that Meeting-Houfe pull'd

down?
Capt. Orrel. It was then pulling down, but it

Was prevented by the Guards.

Mr. Sell. Gen. Then you fpeak as to Mr. Bur-

gefs's, and the Meetings in Fetter-Lane, Drury-
Lane, and Black- Friers ?

Capt. Orrel. I was at them all.

Mr. Whittaker. Pray, What Time of Night
was it, that you faw Mr. Dammar-ee?

Capt. Orrel. I can't be pofitive, but I believe it

was about half an Hour after Ten.
Mr. Whittaker. Pray, In what Condition wag

he?
Capt. Orrel. I did not much obferve it ; I be-

lieve he had been drinking, he look'd flufh'd.

Mr. Darnell I think you fay, you was in Mr*
Burgefs's Meeting- Houfe, and faw feveral there

pulling it down -, Now, did you fee Dammaree
there ?

Capt. Orrel. No.
Mr. Darnell. Did you fee Dammaree, 'till you

came to the ^ire?

Capt. Orrel. No, nor at the Fire.

Mr. Darnell. Did you fee him at the Meetings
Houfe in Drury-Lane ?

Capt. Orrel. No ; nor did I fee him after he had
brought up that Party through Queen-Street : But
I believe him to be the chief Perfon that led them
from Lincoln's-Inn- Fields to Drury-Lane.

Damm. When I was in Goal, you afk'd me,
Whether I was the Waterman ? Yes, I am, faid

I, Do you know me ? If you are the Waterman,
faid you, I do.

L. C. J. If you have a mind to afk him any
Queftions, you may.
Damm. I defire to afk him, Whether he faw

me in any of the Meeting-Houfes ?

Capt. Orrel. I faid before, I did not. My Lord
Sunderland defired me to fee the Prifoners in New-
gate ; I did fo : When I came, they were in a
dark Hole. I defired to fpeak with Dammaree
and Purchafe, and as foon as we went into a

lighter Room, I knew them both.

Then Jofeph Collier was Sworn.

Mr. Soil. Gen. Do you know the Prifoner at the

Bar ? Tell us, whether you ever faw him before,

and where.

J. Collier. My Lord, I faw him at the Fire, at

Lincoln's- Inn- Fields.

Mr. Soil. Gen. What Time ?

J. Coll. About Eight or Nine o'Clock.

Mr. Soil. Gen. What Day ?

J. Coll. Wednefday, the Firft of March laft ; I

faw him bring the Branch that holds the Candles.

Mr. Soil. Gen. Where had he it?

J. Coll. In Dr. Bnrge/s's Meeting.

Mr. Soil. Gen. What did he do with it ?

J. Coll. He went two or three Times round
the Fire, and then threw it in.

Mr. Soil. Gen. What did he do befides?

y. Coll. He hollow'd, and threw up his Hat
and Wig feveral Times.

Mr. Att. Gen. Where did you fee him firft?

y. Coll. In Lincoln's-Inn-Fields.

Mr. Att. Gen. Did you go into the Meeting-

Houfe ?

y. Cell
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go up

y: Coll. No.
Mr. Att. Gen. Where did you fee him with the

Branch ?

J.
Coll. Juft at the End of the Alley.

Mr. Att. Gen. Did you fee him come out of the

Meeting-Houfe ?

J. Coll. I did.

Mr. Att. Gen. And you faw in his Hand the

Branch ?

J. Coll. Yes.

Mr. Att. Gen. Where did he carry it ?

y. Coll. He carried it to the Fire.

Mr. Att. Gen. What did he do then ?

J. Coll. He went about hollowing for Sacheve-

rel, and went round the Fire two or three Times,

and then threw it in.

Mr. Soil. Gen. What was that Fire made of?

y. Coll. It was made before I came.

Mr. Soil. Gen. How long was he there ?

y. Coll. I believe, two or three Hours.

Mr. Sail. Gen. When did he go away ?

y. Coll. He went before the Guards, and led

the Mob off, to Drury-Lane.

Mr. Soil. Gen. How do you know he led them

off?

y. Coll. He faid, Let us go to Drury-Lane,

and he went with them, and I faw them

Great Queen-Street.

Mr. Thorn/on. What Sort of Cloaths had the

Prifoner that Night ?

y. Coll. His Waterman's Coat, and Badge.

Mr. Sell. Gen. Wrho appeared to be the moft

aftive Man at the Fire ?

y. Coll. The Waterman -, he that ftands there.

Mr. Thomfon. Do you know of any thing elfe

fetch'd by this Man, befides the Candleftick ?

y. Coll. No.
Mr. Whittaker. What time of Night did you

firft fee Dammaree ?

y. Coll. I believe it was near Nine.

Mr. Whittaker. Will you be pofitive it was

about that Time ?

y. Coll. It was about Nine, or Ten.

Mr. Whittaker. Will you be pofitive it was be-

fore half an Hour after Ten ?

y. Coll. I cannot be pofitive to half an Hour.

Mr. Whittaker. Was not the Meeting-Houfe

gull'd down, before you faw Dammaree ?

y. Coll. Yes, there was a Fire before.

Mr. Whittaker. What Time was that ?

y. Coll. It was about Nine.

Mr. Whittaker. If the Meeting-Houfe was

pulled down, Did not they take out the Candle-

ftick at firft, before they pulled it down ?

y. Coll. No, there was a great Fire before they

brought it away : I was not there at the Begin-

ning.

Mr. Darnell. You fay you came after the Fire

was lighted, and there you faw Dammaree, but

you did not go into the Meeting-Houfe, How
then can you fay he was in the Meeting-Houfe ?

J. Coll. Becaufe I flood at the End of the Alley,

and faw him come out.

Mr. Darnell. Why, Were there any Lights

there ?

y. Coll. Yes; the Alley was very full of Lights,

and the Meeting-Houfe too.

yuryman. My Lord, I defire he may be afk'd,

Whether he faw Dammaree bring that Branch

out of the Meeting- Houfe ?

Mr. Att. Gen. What did you fee him bring out

of the Meeting-Houfe?

Vol. VIII.
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y. Coll. The Branch.
L. C. y. Could you fee the Door of the Meet-

ing-Houfe, where you ftood ?

y. Coll. Yes.

L. C. y. Did you fee him bring that Branch
out of the Meeting-Houfe ?

J. Coll. Yes ; and I faw him throw it into tha
Fire.

Mr. Darnell. Was you near the Door ?

y. Coll. As near as I am to you.

Then John Still was /worn.
Mr. Att. Gen. Look upon the Prifonerj and

fee if you know him.

y. Still. Yes, I do know him.
Mr. Att. Gen. Where, and when did you fee

him ?

y. Still. The Night that the Fire was, I faw
him in the Alley, that leads to Mr. Burgefs'i

Meeting-Houfe.
Mr. Att. Gen. Where was you ?

y. Still. Juft in the Alley.

Mr. Att. Gen. Where was he going, or frorri

whence was he coming ?

y. Still. They were all ftanding and hollow-
ing.

Mr. Att. Gen. Did you fee him do any thing

more ?

y. Still. No.
Mr. Att. Gen. What time was it ?

y. Still. It was, as near as I can guefs, about
Eleven.

Mr. Soil. Gen. Was the Meeting-Houfe down,
or not ?

y. Still. I can't tell ; there was fuch a Crowd,
I could not get to it.

Mr. Soil. Gen. Was you at the Fire ?

y. Still. Yes, but I did not fee him there.

Mr. Soil. Gen. Did you hear him fay any thing ?

y. Still. Nothing, but only hollow.

Then John Mitchell was /worn.
Mr. Soil. Gen. Was you at the Fire in Lin-

coin's- Inn-Fields, the Firft of March laft ?

y. Mitchell. Yes.

Mr. Soil. Gen. Do you know the Prifoner ?

y. Mitchell. Yes.

Mr. Soil. Gen. Where did you fee him ?

y. Mitchell. I faw him that Night at the Fire.

Mr. Soil. Gen. What did he do there ?

y. Mitchell. I only faw him run about the Fire,

and hollow.

Mr. Soil. Gen. Where had they the Wood for

that Fire ?

y. Mitchell. From Dr. Burgefs's Meeting- Place.

Mr. Soil. Gen. Did you fee any Wood brought
from thence ?

y. Mitchell. Noj it Was all laid there before I

faw it.

Mr. Soil. Gen. Wr
as you at the Meeting-Houfe ?

y. Mitchell. No.
Mr. Soil. Gen. Was you there when he wentf

from the Fire ?

y. Mitchell. No.
Mr. Att. Gen. What time was it that you faw

him there ?

J. Mitchell. About Eleven.

Mr. Soil. Gen. Pray, Who appear'd the molt

attive Perfon there ?

y. Mitchell. I don't know, they were all aclive.

Mr. Thomfon. Did you hear him fay any thing,

to the Mob ?

M m m y. Mitchell.



li6 56. The Trial of Daniel Dammaree, 9 Annse,

J. Mitchell No •, only hollow.

L. C. J. Did they force him to hollow, as he

did?

J. Mitchell. No •, there was no forcing of him.

Mr. Sell, Gen. Did he act as a Man that was

forced to hollow ? Or as one that did it willing-

ly?

J. Mitchell. My Lord, he had no occafion to

hollow, unlefs he would.

Mr. Whittaker. What time of Night was

this ?

J. Mitchell. About Eleven.

Mr. Whittaker. Was you there when the Mob
Went away to Drury-Ldne ?

J. Mitchell. No.

then Francis Morgan was fworn.

Mr. Att. Gen. Pray look upon the Prifoner at

the Bar* and tell us, if you know him.

F. Morgan. My Lord, the Firft of March laft,

at about Ten in the Evening, I heard there was

a Tumult in the City : I live in Southwark, and

I came over the Water, with another Perfon, to

fee what it was that occafioned it. I came to Dr.

Burgefs's Meeting-Houfe, where I faw a great

Number of Perfons pull it down. After I had

view'd them there a-while, I went to Lincoln's-

Jnn-Fields, and I faw them make a Bonfire •, and

there I faw this Man in the Queen's Livery, as a

Waterman ; he excited the Mob very much in

their Proceedings, and I faw him pull off his

Wig, and hollow, and feem'd mightily to be

rejoiced : He went round the Fire, with feveral

other Perfons, that had Staves in their Hands.

I did not fee him have any, but he had his Wig
in his Hand ; he walk'd round the Fire with them,

in Procefiion with a Bedftead that was going to be

thrown in.

Mr. Att. Gen. You fay, it was Ten o'Clock at

Night, when you came there firfl ; Was the Fire

kindled then ?

F. Morgan. Yes.

Mr. Att. Gen. Did you fee Dammaree there,

when you firft came ?

F. Morgan. I did fee him : I did not then know
his Name ; but that is the Man. I took Notice

of him, becaufe of his Livery.

Mr. Soil. Gen. Where had they the Materials

for that Fire ?

F. Morgan. I faw a great many bring Wood
from the Meeting-Houfe : I faid to fome of

them, Gentlemen, What are you doing ? The
Guards are coming: Said they, Damn the Guards,

and the Parliament too ; we are ready to face

them all.

Mr. Soil. Gen. Why did they curfe the Parlia-

ment ?

F. Morgan. I don't know that.

Mr. Soil. Gen. Pray who feemed to be the moft
a£Uve Man, and Inciter of them ?

F. Morgan. The principal Man I obferved, was
the Prifoner at the Bar, whofe Name I underftand

fince to be Dammaree.
Mr. Soil. Gen. How long did you ftay at the

Fire ?

F. Morgan. About Half a Quarter of an Hour,
and then I heard them enquire where is the Fel-

low that faid the Guards were coming; fo I got

away as faft as I could, for I came over the Water
in my Night-Gown.

Mr. Soil. Gen. Was Lincoln's-Im-Fields the only

Place you came to ?

F. Morgan. I faw no other Fire-, I came to
the Meeting- Place firft, and faw them pull it

down, and then went to the Fire, which was
very great, and I faw the Prifoner encourage

them in bringing Things to throw in : I faw

him walk round the Fire, and feveral about him
with Sticks in their Hands ; but as to him, I ob-

ferved none in his Hand.
Mr. Att. Gen. How many People do you think

might be there at that Time ?

F. Morgan. I believe Two Thoufand.
Damm. What Time of Night was this ?

F. Morgan. About Half an Hour after Ten,

or Eleven.

Damm. Well, my Lord, I am very well fatis-

fied.

Mr. Thomfon. You fay you faw a Procefiion

before the Bedftead was thrown in : Did you fee

any Thing elfe that was thrown in ?

F. Morgan. Yes, the Doors of the Meeting-

Houfe.

Mr. thomfon. Was there any Procefiion, or

Hollowing before them ?

F. Morgan. Yes, and I faw abundance of other

Materials thrown in.

Mr. Thomfon. Did they make the fame Procef-

fion before all of them ?

F. Morgan. No, not before all.

Damm. Did you fee me throw any thing in ?

F. Morgan. No.
Juryman. Did you apprehend him to be drunk,

or fober ?

F. Morgan. I did not apprehend him to be dif-

guifed in Drink : I took him to be rather a Mad-
man, than any thing elfe.

Juryman. Did you fee him with any of the

Mob, between the Meeting-Houfe and the Fire ?

F. Morgan. The Mob was fo large, as to ex-

tend from the Meeting-Houfe to the Fire ; there

were great Numbers running to and again, but I

faw him at the Fire.

Then John Eaton was fworn.
Mr. Att. Gen. Pray give an Account what you

know of this Outrage, and of the Prifoner at the

Bar.

John Eaton. I faw him at the Place where the

Fire was.

Mr. Soil. Gen. Was you there at the making of

the Fire ?

J. Eaton. No.
Mr. Soil. Gen. What was the Fire made of?

J. Eaton. Of the Wood brought from the

Meeting-Houfe ; I went to the Meeting-Houfe
with the Gentleman that was up before.

Mr. Soil. Gen. What did you fee brought out ?

J. Eaton. I faw a great many People bring out

Pieces of Board.

Mr. Soil. Gen. Did you fee the Prifoner bring

any thing out ?

J. Eaton. No, I only faw him at the Fire.

Mr. Sol. Gen. How did he behave himfelf

there ?

J. Eaton. Hollowing, as the reft of the Mob
did.

Mr. Soil. Gen. What Ceremony did they ufe to

the Timber before they threw it in ?

J. Eaton. They hollowed when they threw it

in.

Mr. Soil. Gen. Did they walk round the Fire

with any ?

J. Eaton. Yes, with the Bedftead.

Mr. Soil.
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Mr. Soil. Gen. Who did appear to be the mofl

active ?

J. Eaton. There were many as active as he,

but he was very aftive.

Mr. Soil. Gen. Pray what Condition was he in

;

drunk or fober ?

J. Eaton. I am no Judge of that.

Mr. Att. Gen. There can be nothing in that ;

no Weight can be laid upon it.

Mr. Soil. Gen. There is nothing in it: If any

one kills a Man when he is drunk, he muft be

hanged when he is fober.

Damm. I defire he may be afked what Time of

Night it was.

J. Eaton. It was about half an Hour after Ten.

Mr. Soil. Gen. Did you fee any Soldier there ?

J. Eaton. Yes, one that look'd like a Soldier.

Mr. Soil. Gen. What pafs'd between them ?

J. Eaton. He, and fome others, forced the

Soldier to pull off his Hat.

Mr. Soil. Gen. Did you fee Dammaree with them

that forced him to pull off his Hat ?

J. Eaton. Yes.

Mr. Soil. Gen. Did you flay till he went away,

or did you leave him there ?

J. Eaton. I left him there.

Mr. Thomfon. Did you hear him fay any thing

to that Soldier ?

J. Eaton. I heard him fay, Pull off your Hat.

Mr. Darnell. You fay you faw feveral Perfons

bring out Materials : How many might there be ?

J. Eaton. I can't tell ; but there were a great

many.
Mr. Darnell. Did you fee Dammaree bring any

thing out ?

J. Eaton. No.
Mr. Darnell. Where was he ?

J. Eaton. I faw him firfl at the Fire, and I left

him there.

Mr. Att. Gen. My Lord, there was a Queflion

afked by the Council for the Prifoner, which we
did not then oppofe ; but we mufl be in your

Lordfhip's Judgment, whether it can have any

Regard to the Merits of this Caufe. For ad-

mitting he was drunk to that Degree they would
have it, that is no Excufe of his Crime ; I don't

find they clear that Matter up : But if it be fo,

it is no Excufe for Felony or Treafon. The only

Queflion is, Whether he was not affifling in this

Tumult.

L. C. J. It is almofl neceffary, that when a

Man goes upon fuch Actions, he fhould be in

drink •, and I don't know but a little more Drink
might have carried him to St. James's, to have

pulled that down.

Mr. Att. Gen. My Lord, we have done with

our Evidence for the Queen.

Mr. Whittaker. May it pleafe your Lord (hip,

and Gentlemen of the Jury, I am of Council for

the Defendant : The Defendant ftands accufed

of a very high Crime ; it is Treafon, and levy-

ing War againfl the Queen, under whofe Go-
vernment we are the happiefl People in the

World. And I agree with the Gentlemen that

are of Council with Her Majefly, that a Profe-

cqtion of this Nature is very neceffary, if thefe

tumultuous. Actions amount to levying War;
and that no Tumults are to be born. But the

Queflion is, What Share the Prifoner had in

this Tumult ? I agree thefe Tumults are not to

be endured in any Civil Society, nor will any
body, I believe, fay, that thofe Methods are

2.27

to be taken with, or any Injuries whatever to

be ufed to, the Diffenters. The Law is their

Protection as much as of any other Subjects of
this Kingdom : 111 Ways of Force and Violence
towards the Diffenters, are unjuflifiable, and
thefe Ways are abominable ; and no fuch vile

and bafe Methods are to be ufed towards them.
But that which we infifl on, is, that the Prifo-
ner had no Share of Guilt in the Action, and if

fo, then there will be no Colour to fay, that he
is guilty of a Riot, much lefs of levying War.

I beg leave jufl to flate what has been fworn
againfl him, and then apply myfelf to give it

an Anfwer. The firfl Witnefs was only to prove
that there was a Defign, and that the Witnefs
heard a Rumour among a great many People
in the Temple, to pull down the Meeting-Houfe
of Mr. Burgefs ; but he did not fee Dammaree
there, nor is it proved that Mr. Dammaree was
any ways privy thereto : And we fhall fhew that
he was innocent of any fuch Defign. The next
Witnefs is Orrell : He fpeaks directly to the
Prifoner at the Bar •, but I would obferve that he
does not fpeak to him till half an Hour after

Ten, when he finds him in Lincoln's-Inn-Fields,

at the Fire of the Materials of Mr. Burgefs'%

Meeting-Floufe. Indeed he does fpeak as to his

having fome Share in the Diforders of the Mob ;

but we fhall fhew that he was not a voluntary
Agent in that Matter, and if fo, that will fuf-

ficiently account for, and thereby we fhall an-
fwer the Evidence given by him. The next is

Collier : We will fhew him to be under a grofs
Miflake, and that it is impoffible that what he
fwears can be true : He confines himfelf to
about Nine o'Clock, when this Action, of carry-

ing out the Branch, and throwing it into the
Fire with fuch a formal Proceffion was. We
fhall fhew where the Defendant was till half an
Hour after Ten ; and that it is impoffible for

him to have the leafl hand in plundering, or
demolifhing the Meeting-Houfe : And it that

be anfwered, we think it will go a great way
towards clearing him of this Charge. The
other Witneffes only fpeak to his being among
the Rabble, hollowing amongft them : If we
give an Account how the Prifoner came to be
there, and that he was under a Neceffity to do
as he did, and that it was a perfect Accident,
we hope the Imputation of any Crime for his

being an Actor in'this Matter, efpecially Trea-
fon, will not be laid to his Charge.

The Prifoner's Cafe was this : On Wednefday
Morning he had occafion to apply to the Offi-

cers of the Blue-Coat-Hofpital for a young Fel-

low that he had a mind to have for his Appren-
tice : He was with the Beadles from Ten in

the Morning, till about Two o'Clock, and in-

deed he might have better employed his Time,
for they were all that while at an Alehoufe
drinking. After this, he falls into Company
with one Wood, with whom he continued at ano-
ther Alehoufe, till after Ten o'Clock at Night.
As they were drinking, there came a Report
that there was a Fire in the Strand. The Prifoner

and the reft of the Company were furprized, and
got up; fays the Prifoner, there is a Lady I

ferve with Coals, that lives in the Strand, I mufl

go and take care of her : He comes out of

IVater-Lane into Fleet-Street, and there he was

flopped, and flood and talked fome fhort Time,
and finding there was no Fire in the Strand, he

was
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was going ftrafc home j he thought the Strand

was a troubJefome Place to go through then,

and therefore chofe to go the Backway. His
Companion, Mr. Wood

x
went with him, but he

being in a better Condition than Dammaree, he
got rid of the Mob. But we fhall prove that

the Prifoner was under a Force, and by fome of

the Mob dragged into the midft of them : And
you obferve by the Witneffes againft the Prifoner,

that they treated every Body as Spies that did

not join with them j and when he was in the

Power of thefe unruly People, and acted under

fuch Force, no one can fay he was a Criminal.

And there is no Pretence to fay, that this

Man was, over-night or at any time before, in

any Defign, or was acting with the tumultuous

Perfons the N ight before, but by meer Accident

came in among them at Night, on the firft of

March. If he did mifbehave himfelf there, yet

we hope the Court, and the Jury, will be of

Opinion that he was not a criminal Actor in that

Cafe.

If the Defendant mould be fo unfortunate to

be look'd upon as a criminal Actor, yet we hope
the Fact will not amount to more than a Riot, and
not to levying War, nor be High Treafon. I fhall

not take up your Lordfhip's Time at prefent

in fpeaking to that Point, till we have called

our Witneffes, when we fee how the Matter
then (lands. If any Guilt mould appear againft

him, or the Fa£fc be doubtful whether he was a

willing Agent in thefe Irregularities or no, the

Queftion will then be proper, Whether it amounts
to levying War, or not ? We will call our Wit-
neffes, and hope-that that Point fhall be referved

to us.

Mr. Darnell. My Lord, I beg a few Words
on the fame Side : As this Indictment charges

the Prifoner with levying War, there muft be a

Proof of fuch Facts as do amount to a levying

of War. The Witneffes for the Queen have
fworn, that the Prifoner was at the Fire in

Lincoln's-Inn- Fields 1 and that he there did hollow

and throw up his Hat. I believe that muft be

agreed, for my Inftructions are that he did fo,

and our Witneffes will all fay as much. But if

that were all, then the Witneffes againft the

Prifoner muft be equally Guilty : For the Chief

of them, Orrell, fays, he was forced to pull off

his Hat, and it was known to be the Practice of

the Mob that Night, to make all that paffed

by pay Obedience, as they called it, to Dr. Sa-

cheverel, and High Church. But., My Lord,
that which I humbly offer on behalf of the Pri-

foner, is, that unlefs he were in the Intention of

pulling down the Meeting- Houfes in general,

and did fomething in Execution of that general

Intention, it will not be a levying of War againft

Her Majefty. My Lord, it is obferved that

this Man was at the Fire in his Coat and
Badge, and we think a great deal may be in-

ferr'd from his Habit, that he was not in fo

evil an Intention, as levying War againft Her
Majefty, whofe Servant he was fo remarkably
diftinguifh'd to be ; but a Man who had fuch a

vile Defign to execute, would drefs himfelf in

fuch a manner as would beft conceal him :

Therefore we think his being prefent at the Fire,

and hollowing, and the reft of the Evidence
againft him, is not enough to prove him in

that general Intention, and the Execution of it,

The Gentlemen of the other Side thought it

neceffary to give fome Evidence of a Defign to

pull down the Meeting- Houfes in general ; and
for that purpofe proved that a great Number of
People were got together the Night before in

the Temple-Walks, where there was a Difcourfe

by fome of them, that they would pull down
Mr. Burgefs's Meeting-Houfe j but who thofe

People were, I don't hear, nor do they by any
means bring that home to the Prifoner. And it

is impoflible for us to give an Anfwer to that

Evidence, for to fay the Mob faid fo, is to fay

that Nobody faid fo ; and no Witneffes can be
falsified on fuch an Evidence, for who that

Mob were is not explain'd. And, my Lord, if

there were no Intention, or no general Intention

to pull down Meeting- Houfes, we apprehend
there can be no levying of War j if the Fact
were fudden and accidental, or only intended

againft a particular Meeting- Houfe, .
we muft

fubmit that to your Lordfhip, whether if he
were Guilty of that Fact, it would amount to

High Treafon. We think all the Cafes go on
this Foundation, that there muft be an Intention

to commit fuch like Offence in general ; and an
Intention to commit it to the particular Injury

of a Perfon, or Place, will not be fufRcient.

The Witneffes againft the Prifoner fay, there

was an Intention, or Difeourfe of going to Mr.
Burgefs's Meeting-Houfe, and no Talk of any
other ; but when they were there, then they
went to a fecond, and on to a third : But the

original Intent by the Mob, doth not appear to

be more than to go to Mr. Burgefs's Meeting-
Houfe, and to pull that down, and therefore

is not a levying of War.
The Cafe in Print, in the fecond Aider/on, 66.

where the People in Oxford/hire confpire to af-

femble together, and move others to join them,
and to pull, down Inclofures, was attended with

this Circumftance, that it was, a general In-

tent; and when they were got together them-
felves, they perfwaded others to join with them ;

they confpired to go to feveral Gentlemen's
Houfes, and to take Arms and Honfes, a^nd

to kill feveral Gentlemen, and then to come to

London; and their Intent was general, not to

pull down any particular Inclofure, but all of

them, for the Enlargement of Highways and
Commons, and fo to reform that which the Law
ought to do.

So in the fame Book, in the Cafe of the Ap-
prentices of London, 2 Anderfon, 4, 5. For redu-

cing the Price of Victuals in general, they agreed

to break open the Prifons, to releafe fome of
their Companions, and to go to the Lord-
Mayor's Houfe, and to kill him, and burn his

Houfe, and then to break open two other Houfes

near the Tower, where there were Arms for three

hundred Perfons : Then to difperfe Libels^

and to perfwade other People to join with

them.

There is a later Cafe in my Lord Chief Juftice

Keyling's Reports, which was the Intention of

pulling down Bawdy-Houfes ; there they tools,

upon themfelves Regal Authority, and would
not take the Courfe the Law prefcnbed j but,

my Lord, thofe Cafes are attended with many
worfe Circumftances than this is, for there they

affembled with Arms ; there they had one they

called Captain to lead them, with his Sword.

drawn j
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drawn ; they- had Aprons, and fucli things on

Staves, which they called Standards and Co-

lours, and in a military Way they marched, and

did pull down feveral Houfes, which they called

Bawdy-HoUfes : That Cafe is reported in my
Lord Keyling's Reports, fol. 70. and was ad-

judged levying of War* becaufe the Intent was

general, and becaufe they took upon themfelves

to do that which is the Bufinefs of the Queen,

and the Laws of the Kingdom only to do. But

my Lord, in that Cafe, there are two Perfons

who feem to have as great a Charge of Guilt

Upon them, as the Prifoner at the Bar, and

were difcharged from thofe Indictments for

levying War, by the Opinion of all the Judges.

One of them was found to be at the Meeting

where the Difcourfe was of pulling down thefe

Bawdy-Houfes, that is William Green, that he

went along with them, calling up his Cap, and

hollowing, with a Staff in his Hand ; but be-

caufe there was not any particular Aft of Force

found to be committed by him, he was dif-

charged. Another, one Bedell, was found a-

mong the Mob, and when the Guards came to

difperfe them, and he was purfued by one of

the King's Soldiers, he called out to his Fel-

lows to face about, and not to leave him.

This we think is at leaft as ftrong an Evidence
againft them as has been given againft the Pri-

foner at the Bar, and yet they were both dif-

charged by the Opinion of all the Judges.

L. C. J. That was not becaufe of a Defeat in

the Evidence, but the Imperfection of the Ver-
di£t. The Jury did not in their Verdidt ex-

prefsly find that they were aiding and affifting,

and therefore the Court could not fupply the

Delect: in the finding of the Jury.

Mr. Darnell. The Cafe in my Lord Keyling is

thus :
" The Jury find that a great Number

" of Perfons, to the Number mentioned in the
*' Indictment, armed as in the Indictment, did
" meet together in ClerkenwelUGreen, in the
" County of Middle/ex, on Pretence of break-
" ing open Prifons, and releafing Prifoners ;

" that one of them who had a Half- Pike in his

" Hand, owned himfelf to be their Captain :

" That they came fo afTembled together, to a
*' Piace there called the New-Prtfon, being a
ct pubiick Prifon of the County of Middle/ex,
•* and then and there faid, That they came to

" fearch for Prifoners, and break open the Pri-

" fon Doors, and let out four Prifoners, two
" whereof were committed thither for Felony,

y and two for other Offences •, and that they
" being charged to depart, replied, They had
" been Servants long, but now they would be
" Matters ; that fome being taken, they cried,

" One die, and all die : That Lattimer was
M amongft them, and active in breaking of the
" Prifon, and was with the reft in the Prifon af-

" ter it was broken open. And that Bedell was
*' there, and being purfued by one of the King's
•'* Soldiers, called out to the reft of the Company
*' to face about, and not to leave him."
My Lord, where a Fact is found, which

Fact is an aiding and affifting, we think it cannot

be a Defedt in the finding of the Verdict, that

he did not aid and affift. The Facts they found,

were only Inftances of aiding and aflifting, and
if thefe Inftances will be fuftkient, then the Court
were as fully poffeffed of them as they are now
upon this Evidence.
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My Lord, as to the Fact, we think we have!

a very good Cafe of it. We have -Proof, every

Hour of the Day, of the firft of March, where
the Prifoner was, from Morning 'till Night.
That he was not at the Confult, the Night be-

fore, with the Mob, I think, is not pretended
on the other Side. On the Day in the Indict-

ment, we fhall ftiew, he was, from Eight or Nine
in the Morning, in the Company of feveral Per-
fons, that we have here, until about Ten at

Night, or later: That at that Hour, he was at

an Alehoufe in Water-Lane^ in Fleet-Street, where
a Gentleman's Servant came in, and told the

Company, there was a Fire ; the Prifoner ftarted

up, and thought it had been in the Houfe, but
find'ng it was not, he went into the Street,

there it was reported, that Mr. Burgefs's Meet-
ing-Houfe was pull'd down, and burnt. In

about an Hour after that, he came along Fleet-

Street, and at Heracles- Pillars-Alley, near the

'Temple, there was a Sempftrefs ftanding at her

Door, with whom the Prifoner ftay'd talking

fome Time, and whilft they were together, fe-

veral People came by, and faid, that Burgefs's

Meeting-Houfe was quite down, and burnt :

From thence, he went up Chancery- Lane, and
through Lincoln's-Inn- Fields, to fee what was
the Matter, and found as it was reported, that

it was all burnt. The Mob that were then about
the Fire, laid hold of him, and ufed him as they
did all other People that came by, and made him
pull off his Hat, and hollow, High-Church and
Sacheverel ; if not, they muft have a knock on.

the Pate. When they found he was much in

drink, they pufti'd him about
s and faid, He

fhould be their Captain, and then they hollow'd,

and faluted him Captain ; but nothing of this

came from himfelf, but they gathered about him,
and there their Captain was in the middle, more
like to fuffer, than command. My Lord, the

Evidence againft him don't pretend to charge
him to be in Drury-Lane, only, that he went
that way with them. Now, as to the Inten-

tion, which they would fuppofe the Prifoner had,

of pulling down all the Meeting-Houfes, I fay,

my Lord, a Man would not, from being a Cap-
tain, and from fo great a Zeal to the Caufe, de-
fert his Companions, even in the firft Inftance in

which he could ferve them : For I fubmit it,

Whether there is any Evidence that he was in,

or at any one of the Meeting-Houfes, after the

Fire in Lincoln's- Inn-Fields : And if he was fo

forward, as the Witneffes feem to charge him to

have been, furely he would have gone to Drury-
Lane, at leaft, and done fome Act of his Autho-
rity, but that is not proved. And, my Lord,
of our Side, we fhall prove, that he did not go
to Drury-Lane, but that, at Twelve o'Clock, he
was in Bed, at his own Houfe in Lambeth ; fo

that there will be no Time to fuppofe him Guilty

of doing any thing after his entring upon his

Office, but only that he went off as foon as he
could.

There was one of the Witneffes, my Lord,
that faid, he was in Lincoln's- Inn- tields about
Eight or Nine o'Clock, and faw the Prifoner

there ; now we fhall fhew, that 'till half an Hour
after Ten, he was engaged in Company, in Wa-
ter-Lane: But there is a Circumftance in our Evi-

dence, which, we think, may reconcile that, for

we. can prove, that at Dr. Bwge/s's Mecting-

Houfe there was a Waterman, in his Livery ami

N n n Badge,



±%6 56. The Trial of Daniel Dammaree, 9 Annas,

Badge, who was bufy in pulling down, and car-

rying away the Materials* but the Prilbner cannot

be fuppofed to be the fame, for that Perfon wore

his own Hair, and the Prifoner has worn a Wig
many Years; and, my Lord, if my Inftructions

are true* we have Perfons that knew the Prifoner

before, that will take it on their Oaths, that it

was not Dammaree\ if fo, then the Witnefs that

proves him to bring out the Branch, we hope,

will be reconciled by this, that there was another

Man in the fame Habit. It is an eafy thing for

a Boy, in a Crowd, to make fuch a Miftake ; for

that was the Reafon why he knew it to be Dam-
maree, becaufe he had his Waterman's Coat and

Badge on : That Man is not found out, but we
hope we fhall not ftand in his Place.

f

My Lord, another Circumftance we have of

the Innocence of the Prifoner, is, that the next

Morning, when he got up, he went to his com-
mon Bufinefs, to work upon one of the Queen's

Barges, and there, I think, he was, when the

Meffenger came to take him ; he was not under

the leaft Apprehenfion, that he had done any

thing that would make him Guilty of a Crime,

efpecially fo great a one as this he is charged

with ; if he had, he would have taken fome Care of

himfelf, but his Innocence was all the Protection

he made ufe of. We hope our Evidence will fa-

tisfy your Lordfhip and the Jury, that fome of

the Witneffes againft him were miftaken, and

ours will fhew, that he withdrew from the Fire

as foon as poffibly he could ; and we fhall call

fome other Witneffes to fhew that he is a Man of

another Character, than to be Guilty of fuch an

Offence. The Gentlemen of the other Side faid, he

Was doubly obliged to bear Allegiance to Her Ma-
jefty ; we own it, that he was Her Waterman,
that he always behaved himfelf dutifully towards

Her Majefty ; that on other Occafions he has

exprefs'd his Abhorrence of any thing of this

Nature. My Lord, if he is of a good Character,

zealous for the Government, and has always ex-

prefs'd himfelf fo, no Man, that is of that Cha-
racter, can be Guilty of fuch a Crime, than which
there can be none greater, to raife War againft

Her Majefty, in the Bowels of the Kingdom
;

and the Greatnefs of the Charge is that which,

we hope, will make your Lordfhip and the Jury
require the more exact Proof. We will call our
Witneffes to make out our Cafe, and then fubmit

it to your Lordfhip and the Jury.

Then Thomas Allen was /worn.

Mr. Whittaker. Do you know Mr. Dammaree ?

T. Allen. Yes.

Mr. Whittaker. Was he with you the Firft of

March laft ?

T. Allen. Yes.

Mr. Whittaker. At what Time ?

T. Allen. About Ten o'clock.

Mr. Whittaker. On what Occafion was he with

you ?

T. Allen. To have a 'Prentice out of Chrifi's-

Hofpital.

Mr. Whittaker. Was it Ten in the Morning,

or in the Evening ?

T. Allen. In the Morning.

Mr. Whittaker. How long did you ftay together ?

T. Allen. 'Till about Twelve.

Mr. Whittaker/ Where did you leave him?

T. Allen. At a Publick Houfe in Grey-Friers.

Mr. Whittaker. Who did you leave him in

Company with ?

T. Allen. There was one Wood, that went out

of the Houfe with him.

Then Stephen Pink was /worn.
Mr. Whittaker. Do you know Dammaree ?

S. Pink. Yes.

Mr. Whittaker. Was you with him the Firft of
March laft ?

S. Pink. Yes ; on Wednefday, the Firft of March
laft.

Mr. Whittaker. About what Time of the Day
did he come to you ?

S; Pink. About Ten of the Clock in the 'Morn-
ing.

Mr. Whittaker. How long did he continue with
you ?

S. Pink. 'Till between Two and Three.

Mr. Whittaker. What Bufinefs was he about ?

S. Pink. He came to the Hofpital, on Ac-
count of taking a Boy to be his Apprentice.

Mr. Whittaker. What Time did you part with

him ? And where ?

S. Pink. I left him at the Cock at Amen-Corner,

with Mr. Wood, between Two and Three o'Clock.

Then S= Wood was /worn.

Mr. Whittaker. Was you in Company with
Dammaree, on the Firft of March laft ?

Wood. I was in Company with him, from Nine
in the Morning 'till paft Ten at Night.

Mr. Whittaker. How did you employ yourfelves

all that while ?

Wood. We went from Houfe to Houfe ; we
were drinking from one Friend's Houfe to ano-
ther.

Mr. Whittaker. What was the laft Alehoufe
you was at with him ?

Wood. It was at the Bell, in Water-Lane.
Mr. Whittaker. What Time was it when you

was there ?

Wood. It was a Quarter after Ten.
Mr. Darnell. From the Time that Pink left

you at Amen-Corner, was you in Company with
him 'till a Quarter after Ten ?

Wood. Yes, I was.

Mr. Darnell. Was he not out of your Company
all that time ?

Wood. No.
Mr. Darnell. I fuppofe you was not idle all that

while; Was you drinking?

Wood. Yes ; we were drinking all that time.

Mr. Whittaker. What News had you about a
Fire ?

Wood. There was one John Light, a Poftillion,

came in, and faid, there was a great Fire, and
all the Street was light. Mr. Dammaree ftarts up,
fays he, I have a Gentlewoman in the Strand,

that is my Acquaintance, I muft go and affift her.

Mr. Whittaker. Was there any Talk of the

Fire being in the Strand?

Wood. Yes, in the Strand.

Mr. Darnell. Who told you it was there ?

Wood. It was John Light.

Mr. Darnell. What did Dammaree do then ?
••

Wood. He faid, he muft afiift the Gentlewo-
man.

Mr. Darnell. What time did you come out of
the Alehoufe ?

Wood. It was not Half an Flour after Ten.
Mr. Darnell. Did you come out of the Ale-

houfe with him ?

Wood. Yes.

Mr.
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Mr. Darnell. Did you flop any where ?

Wood. No where, as I know of. He was at

Temple-Bar, making way to the Gentlewoman,

and the Crowd forced him up Sheer- Lane, into

Lincoln''s-Inn- Fields ; and when they faw his Badge,

they faid, Damn ye, you are the Queen's Water-

man, you (hall go with us.

Mr. Whitiaker. Give an Account of whatpafs'd

when he was there.

Wood. I faw him ftand againft the dead Wall,

and they took hold of him, and faid, Damn ye,

231
Mr. Jujlice Tracy. Where is Duke-Street ?

Wood. It is behind Lincoln' s-Inn ; you go through

Shopkeepersa little Wicket; it is where the
are.

Mr. Soil. Gen
Duke-Street ?

Wood. I

Streets.

Mr. Soil. Gen
Duke- Street ?

Wood. They tell me it is call'd fo

:

Where is this which you call

am not well acquainted with the

How came you then to call it

you are the Queen's Waterman, you [hall go with row Street, juft behind Lincoln's- Inn.

us, or we will tear you in Pieces.

Mr. Whittaker. Did he go willingly ? Or what

did he fay ?

Wood. He faid, God blefs the Queen, Gentle-

men, I'll do any thing you would have me, don't

knock me on the Head.

Mr. Whittaker. Whereabout was this ?

Wood. It was, I think, juft by the Street they

call Duke-Street.

Mr. Att. Gen. You fay you was with him all

this while, and came along with him, and at

Duke-Street, you fay

great a

Where

Wood. At Duke-Street, I think they call it, as

at the Wicktt, as youyou go to Turn-Stile, juft

go through Lincoln s- Inn.

Mr. Att. Gen. Where did they lay hold of him ?

Wood. Juft at Lincoln's- Inn-Gate.

Mr. Att. Gen. But I thought he had been pull'd not get along ?

It is a nar-

When you
come through the Wicket, you muft turn of the

Right Hand, to go to Turn-Stile.

L. C. J. You fay you went to Temple- Bar, to

go into the Strand, and then you met fo

Prefs, that you could not go through,

did you go then ?

Wood. I went up Sheer-Lane.

L. C. J. Did the Crowd force you up ?

Wood. Yes.

L. C. J. Did all that Crowd that you met at

Temple-Bar, go up Sheer-Lane ?

Wood. Some went one way, and fome another.

L. C. y. Which Side of fleet-Street was you,

when you went to Temple- Bar ?

Wood. On the Side next the Temple.

L.C.y. Then how came you to crofs the

Street, when there was fuch a Crowd, you could

.by the Mob at Temple- Bar.

Wood. We were going to the Gentlewoman's

Houfe.

Mr. Att. Gen. Why, I thought fhe lived in the

Strand; Was Lincoln's- Inn- Fields the Way to the

Strand ?

Wood. The Multitude of People forced him
from Fleet-Street up Sheer-Lane.

Mr. Att. Gen. Where did you meet them at

firft?

Wood. He was going through Temple-Bar to

the Strand, and they faid, Here is the Fire ; fo

we turn'd up the Lane : There was no paffing

through to the Strand, there was fuch a Crowd.

Mr. Att. Gen. But you found no Crowd after-

wards, I fuppofe. Was the Prefs fo great at

Temple-Bar, that you was forced up Sheer-Lane ?

Wood. Yes.

Mr. Att. Gen. You did not touch the Ground
all the while, did you

Wood. I faw them force him all the time.

Mr. Att. Gen. Did they force you too ?

Wood. No, I went along.

Mr. Att. Gen. Was you forced up from Temple- when you was got through the W'icket ?

Wood. They forced us along.

L. C. y. I afk you, if there was fuch a Crowd,
that you could not get through, How could you
get crofs the Street to Sheer-Lane ?

Wood. They all went that way.

L. C. y. Then you fay, that all that Crowd
that fill'd up the Street, fo as to hinder your paf-

fing into the Strand, were all received into Sheer-

Lane : When you was got up into Sheer-Lane,

where did the Crowd carry you then ?

Wood. Into Lincoln's-Inn.

L. C. J. When you was in the Square, Where
did you go then ? Did the Crowd carry you thro'

the Wicket ?

Wood. They forced as. hard as ever they could

force.

L. C. y. Then you fay, when you was in the

open Square, you could not avoid being carried

by the Crowd through the Wicket. Confider

what you fay, you are on your Oath. How
could you, when you was in the Square, be forced

by the Crowd through the Wicket ? In the next

Place, Where did you get out from the Crowd,
How did

Bar to Lincoln's- Inn-Gate ?

Wood. Forced? No, Sir.

Mr. Att. Gen. Why, he is as big a Man as you,

How came they to force him, and not you ?

Wood. He was taken hold of by the Mob in

Duke- Street.

Mr. Att. Gen. Now you fay, the firft Time he

was touch'd by them was at Duke-Street ; Can
you fay you was forced from Temple-Bar to Lin-

coln's-Inn- Fields?

Wood. Yes, we were forced by Violence.

Mr. Att. Gen. Was you forced for one ?

Wood. Yes, we were forced among the Crowd
of People.

Mr. 'jujlice Tracy. You fay you was carried in

the Crowd from Temple-Bar, how far was you

carried ?

Wood. To Duke- Street.

you get from the Crowd ?

Wood. I came down Lincoln's- Inn, into Sheer-

Lane ; there is a way that goes backwards, be-

hind the Houfes : I went away, and left them all.

L. C. y. When you left them, Where was

Dammaree ?

Wood. They forced him to the Fire.

L. C. y. Where did they lay hold of him ?

Wood. It was at the dead Wall at Duke-Street.

L. C. y. Is that between the Wicket and the

Fields ?

Wood. Yes, it is oppofite to the Wicket.

L. C. y. 1 afk, Was it between the Wicket and

the Fields ?

Wood. Yes, it was.

L. G. y. I thought you had not gone at all of

the Ri^ht Hand towards the Fields, but that you

turn'd down towards Sheer-Lane.

Wood.



i^i , 56. The Trial of Daniel Dammaree, 9 Annas,

getting that way, I#W; No, there was no

went down into Chancer)-Lane.

L. C. Ji Now tell me, Which way did you

get into Chancery-Lane, if you were at the

Backfide of Lincoln''s-Inn^ and did not go into

the Fields ? Is nqt the other way, the way to

Sheer-Lane?
Mr. Soil. Gen. How could you get into Chan-

cery-Lane, without going by Sheer-Lane, or into

Holborn ?

Wood. I went the Backway.

Mr. Soil. Gen. Then tell us which way did you go.

Wood. I turned on the Left-hand.

Mr. Soil. Gen. Where was you Handing when
you turned ?

Wood. Juft at the Wicket.

Mr. Soil. Gen. Did you go no furthefr ?

Wood. No, no further.

Mr. Soil. Gen. Then how could you fee the

Mob lay
1 hold of him at the dead Wall ? Pray tell

us where, and in what manner you got from the

Mob to go home ?

Wood. I came down into Fleet-Street.

Mr. Soil. Gen* Where did you come into Fleet-

Street ?

Wood. Juft againft the lower Temple-Gate.

Mr. Soil. Gen. Which do you call the lower

Temple-Gate^ that next to the Bar, or the other ?

Wood. I mean that next to Fleet-Bridge.

L. C. J. At that time might not Dammaree
and you have gone away into Chancery-Lane, or

where you would ?

Wood. No, they took hold of him.

L. C. J. If they feized him in that place, whither

did they take him ; what did they do with him ?

Wood. They took hold of him, and pulled

him, and haled and forced him by Violence.

L. C. J. Well, did you fee him afterwards ?

Did he not go along with you ?

Wood. No, when I faw they laid hold on him,

I left him.

L. C. J. Then you faw nothing of what pafied

in the Fields ?

Wood. No ; nothing of that.

L. C. J. Now you have been telling us that

it was a Quarter after Ten when you parted from
the Bell in Water-Lane : How came you to be fo

exacT: as to the Time ? How could you, that had
been drinking twelve Hours, be able to tell to a

Quarter of an Hour what Time it was ? What
fay you to it ?

No Anfwer.

Mr. Whittaker. Do you know the Names of

the Streets about Lincoln's-Inn ?

Wood. I know the Street again.

L. C. J. He has defcribed the Streets fuffici-

ently ; no Advantage muft be taken of his mifta-

king the Name.
L. C. Baron. You fpeak of fome that took hold

of him ; whereabout was that ?

Wood. At Duke-Street, behind Lincoln!'s-Inn

Wicket.

L. C. Baron. You faid, as foon as they laid

Hands on him, you left him : Was it fo or not ?

Wood. Yes.

L. C. Baron. Then you fay no more ; you faw

no more what was done by him, or with him,

after that.

No Anfwer.

Then Fucard wasJworn.
Mr. Whittaker. Did you fee Mr. Dammaree on

the firft of March laft ?

Fucard. I keep the Bell Alehoufe in Water-
Lane -, he came to my Houfe about Two, and
ftaid there till half an Hour after Ten.

Mr. Whittaker. Are you fure of that ?

Fucard. I am fure of it.

L. C. J. Was he full of Drink then ?

Fucard. Yes, full of Drink.

Mr. Darnell. Do you remember that any gave
an Account of a Fire in the Strand?

Fucard.^ I know nothing of that.

Mr. Darnell. Do you know on what Occafion
he went away ?

Fucard. He went on no Occafion that I knotf
of; but being in Drink.

Mr. Darnell. Did you hear any thing of a
Fire ?

Fucard. Nothing.

Mr. Att. Gen. Where do you live ?

Fucard. At the Bell in Water-Lane.
Mr. Att. Gen. What Countryman are you ?

Fucard. A German.

Mr. Att. Gen. Did you take any account when
he went away ?

Fucard. Yes, about half an Hour after Ten.
Mr. Att. Gen. How came you to take fo par-

ticular Notice of the Time ?

Fucard. I can't tell how it came.
Mr. Soil. Gen. Did no body come in and tell of

a Fire ?

Fucard. I heard nothing of it.

Then Charles Bilhop was /worn.
Mr. Whittaker. Was you with Dammaree the

firft of March laft ?

C. Bijhop. Yes.

Mr. Whittaker. How long did you ftay with
him ?

C. Bijhop. 'Till half an Hour after Ten.
Mr. Whittaker. Did any body bring any Ac-

count of a Fire ?

C. Bijhop. Yes, our Poftillion.

Mr. Whittaker. What was done then ?

C. Bijhop. We ftaid an Hour after that.

Mr. Darnell. When was it that they brought
the News of the Fire ?

C. Bijhop. It was half an Hour after Eight, or
Nine.

Mr. Darnell. Pray give an Account what paf-
fed after ?

C. Bijhop. We had a Pound of Saufages, and
fmoaked a Pipe.

Mr. Whittaker. When he went away, on what
Occafion did he fay he would go ?

C. Bijhop. He faid nothing of the Fire, but
parted from me, and was much in Drink.

Mr. Darnell. How long did he ftay after the
Talk of the Fire ?

C. Bijhop. About an Hour.
Mr. Darnell. Did you leave him there, or did

he leave you ?

C. Bijhop. He left me ; I ftaid a while after,

and I faw him afterwards in Fleet-Street talking
with a Woman.
Mr. Darnell. Whereabout was that ?

C. Bijhop. Juft by the Green-Dragon Tavern.
Mr. Darnell. Did you fpeak with them there ?

C. Bijhop. No; he was fo much in Drink, that

I did not care to fpeak with him.
Mr. Jujlice Tracy. Was Wood with him then ?

C. Bijhop. No •, I did not fee him.

L. C. J. Did Wood go with him from you ?

C. Bijhop. Yes.

L. C. J.
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. L. C. J. Do you remember that when the News
was brought, he faid there was a Gentlewoman

in the Strand that he muft take Care of?

C. Bijhop. No ; I do not remember it.

Mr. Darnell. Our Intent in calling this Witnefs,

is to fhew that he was at that Houfe till half an

Hour after Ten.

L. C. J. He fays, the News was brought at

half an Hour after Eight or Nine, and that they

parted half an Hour after Ten •,
and when he is

afked how long they ftaid after the News, he

fays, about an Hour.

L. C. Baron. How long did ydu fit after the

News of the Fire ?

C. Bijhop. I can't exactly tell ; but we ftaid 'till

half an Hour after Ten.

L. C. Baron. When you faw him at the Tavern

Door, was Wood with him ?

C. Bijhop. No.

L. C. Baron. Pray what time was it you faw

him there ?

C. Bijhop. It was about three Quarters after

Ten.
Then John Light was [worn.

Mr- Whittaker. Was you at the Bell Alehoufe

the Firft of March laft, with Dammaree ?

J. Light. Yes, I came in there.

Mr. Whittaker. At what time of Night ? .

J. Light. Between Eight and Nine o'Clock.

Mr. Whittaker^ What Account did you bring

of a Fire ?

J. Light. I brought in the News.

Mr. Whittaker. How long did you tarry with

hko after that ?

J. Light. I did not tarry at all j I came in for

a Pint of Drink, and went away.

Mr. Whittaker. Was you not in his Company
after that ?

J. Light* I came into the Houfe before they

went away.

Mr. Whittaker. What time of Night was it

when you came in the fecond time ?

J. Light. About Ten o'Clock.

Mr. Whittaker. How long did they flay after

that ?

J. Light. 'Till between Ten and Eleven.

Then Ward was [worn.

Mr. Whittaker. Did you fee Dammaree the Firft

of March at Night?
Ward. Yes.

Mr. Whittaker. What time of Night was it ?

Ward. Half an Hour after Ten.
Mr. Whittaker. Where did you fee him ?

Ward. I left him at this Gentlewoman's Shop.

Mr. Whittaker. Where does fhe live ?

Ward. In Fleet- Street.

Mr. Whittaker. In what Condition was he when
you faw him there?

Ward. He was drunk.

Mr. Whittaker. Did you fee him do any thing

indecent ?

Ward. Yes, he reeled about, and afked what
is the matter : We told him there was a Difturb-

ance •, fays he, I hear there is a Fire.

Mr. Whittaker. What did he do after that ?

Ward. I left him there.

Mr. Whittaker. Was any body with him ?

Ward. No, none but himfelf.

Mr. Darnell. How long before had the Fire

been ?

Vol. VUI.
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Ward. A long time; there were forty People

had come and faid, that all the lnfi.de of the

Meeting was burned.

Mr. Darnell. How long before that ?

Ward. I believe it might be an Hour before j

about Eight o'Clock: I was going into the City,

I faw a great many People* and they had the

two Irons that bore up the Top of the Pulpit

:

What is the Matter, faid I ? Why, fay they •,

thofe Men have the Bars that kept up the Top of

Mr. BurgefsH Pulpit.; and I knew them to be

thofe Bars, for I have feen them often.

Mr. Darnell. Where was it that you faw

them ?

Ward. It was at St. Bride's Church.

Mr. Darnell. You fay the Fire had been an

Hour before you faw him in Fleet-Street.

Ward. Yes.

L. C. Baron. Who told you they were the

Bars?

Ward. The People that flock'd after them.

Then Mrs. Giles Was [worn.

Mr. Whittaker.. Do you remember the Night
that this Difturbance was, that you faw Mr. Dam-
maree ?

Mrs. Giles. I faw hiihj I believe, about a Quar-

ter after Ten ; he ftood and talked with me.

Mr. Whittaker. How long did he flay ?

Mrs. Giles. Above a Quarter of an Hour.
Mr. Whittaker. How do you know it was that

time ?

Mrs. Giles. After he was gone, I did but lock

up my Doors* and go Up Stairs, and it ftruck

Eleven.

Mr. Whittaker. What Condition was he in ?

Mrs. Giles. Very drunk.

Mr. Whittaker. How long had the Fire been

before that ?

Mrs. Giles. A long time, fome Hours : The
People that went along, faid, they had burnt the

Infide of the Meeting. About Eight o'Clock

they were burning it, and about Ten o'Clock

they faid it was all burnt.

Mr. Jujlice Tracy. Did you hear him talk of

arty Fire at a Friend's Houfe in the Strand?

Mrs. Giles. He faid nothing of that, but afked

me if there was not a Fire : I faid there was a

Fire in Lincoln's- Inn-Fields.

Mr. Soil. Gen. Was any body with him ?

Mrs. Giles. No body but himfelf.

Mr. Alt. Gen. Was you acquainted with him ?

Mrs. Giles. I never faw him before, that I

know.
Mr. Att. Gen. Then you was an utter Stran-

ger to him : How came he to be talking with

you ?

Mrs. Giles. I was ftanding at the Door with

fome others, and he came to us.

Mr. Att. Gen. Did he come to you on any

Bufinefs ?
*

Mrs. Giles. He came as he was walking along,

and afked me, What was the matter ?

Mr. Att. Gen. Had not you been afked that

Queftion by a great many before ?

Mrs. Giles. By a great many.
Mr. Att. Gen. Do you remember who afked you

the Queftion before him ?

Mrs. Giles. No.
Mr. Alt. Gen. Then how came you to take

more Notice of him than of others that afked

the fume Queftion ?

O o Mrs. Giles.
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Mrs. Giles. Becaufe he flood a great while, and

talked, and had the Queen's Coat on : Fie was
very fuddled, and flood and talked with me, and

that made me take notice of him.

Mr. Att. Gen. How came you to be fub-

pcena'd ?

Mrs. Giles. Becaufe I had faid to feveral Gen-
tlewomen, that there was fuch an one taken up ;

they faid he was pulling down the Meeting-

Houfe : I faid it was impoffible, for that he was

with me at that time, and came from the City-

wards, and that made me inquire into it.

Mr. Att. Gen. Then you was fent to him,

was you ?

Mrs. Giles. No', I did not go, but a Gentle-

woman in Arundel- Street, one Mrs. Pinkney did :

I know nothing of him : But becaufe I thought

he could not be the Man, 1 was willing to clear

.him if I could.

Mr. Whittaker,. How long have you lived where

you now do ?

Mrs. Giles. I have lived there twenty Years.

Mr. Soil. Gen. What did you talk about ? He
could not be a Quarter of an Hour afking that

Queftion.

Mrs. Giles. No; but a great many came by*

and afked, Who are you for; and what are you ?

And he faid, You may fee who I am for 5 I am
for the Queen.

Mr. Soil. Gen. Then he did not talk with you

fo long.

Mrs. Giles. I was at the Door all the time* and
he talked with me and others.

Damm. I defire to afk her, whether I faid any

thing of a Nurfe-Child ?

Mrs. Giles. He faid he had nurfed my Lord
Mayor's Children.

Mr. Att. Gen. What elfe did you talk of?

M/s. Giles. I advifed him to go home, and I

turn'd about and went in, and he faid, Good
Night, Miflrefs.

L. C. Baron. Did he talk fenfibly ?

Mrs. Giles. He talked as if he was drunk.

L. C. Baron. He gave an Account you fay of

nurfing Children : How came that ?

Mrs. Giles. I faid to him, I wifhed my Lord
Mayor would fend out the Guards to quell the

Mob : Says he, I nurfed his Children ; that was

the Occafion of it.

Mr. Darnell. Did he fay any thing of any other

Nurfe-Children ?

Mrs. Giles. Yes ; he faid he nurfed Sir Richard

Hoare's ; Did you nurfe them, faid I ? Yes, fays

he, we did at home.

Mr. Att. Gen. Are you fure that is the Man ?

Mrs. Giles. Yes ; for I went to Newgate to fee

him.

Mr. Thorn/on. How came you to remember the

Time fo exactly ?

Mrs. Giles. Becaufe I had flood at the Door
fo long, and heard feveral go by, and fay, 'twas

fuch an Hour.
Mr. Whittaker. How near do you live from

St. Dunjlan'% Clock?.

Mrs. Giles. Jufl over againfl it.

Mr. Whittaker. We will now call fome Wit-
ncfies, to fhew that he was under Force and

Conflraint.

I'hen Mr. Cummins was /worn.

Mr. Darnell. Do you remember that you fiw

Dammaree the Night that the Diflurbance was at

the Meeting-Houfe?

Cummins. My Lord* I don't know the Man;
but I did fee a Man with the Queen's Coat and
Badge ; I keep a Shop in Lincoln's-Inn-Fields^
and a Houfe in Tarnftile : I being robbed there
fome time before, I went between the two Shops
to fee they did me no harm: I fent my Ser-
vant to Bed, and going to fee if he was there,

I did not find him ; but going back again by the
Fire, the Mob cry'd, Huzza, Sacheverel. I

thinking of the Boy, did not mind to pull off
my Hat, and they flruck me over my Head,
and then I was forced to hollow as they did.

I met my Boy prefently, and fent him to Bed :

I went away immediately^ and by the Fire I
faw that Man, and fome People had him by the
Shoulders, and thrufl him aboutj fome one way,
and fome another : Sometimes he was at a diflance

from the Fire, and fometimes very near it ; but
he feemed as if he could not fland;

Mr. Darnell. What time of Night was this ?

Cumm. As near as I can guefs, it was about
Eleven o'Clock.

Mr. Darnell. Did you fee the Mob lay Hands
on him ?

Cumm. I faw them pufh him from Hand to
Hand, and I could compare him to nothing but
a Dog in a Ring, they toffed him up and down ;

but I don't know trie Man, but only by the
Goat.

Mr. Darnell. Do you take it the Mob made
themfelves merry with him, or, that he aided
them ?

Cumm. I can't be a Judge of that matter ?

Mr. Att. Gen. What time did you fhut up your
Shop ?

Cumm. I fhut it up, as near as I can guefs, at
Seven o'Clock, becaufe there was a great Mob :

My next Neighbour would not keep open any
longer ; fo we fhut up our Shops.

Mr. Att. Gen. What time did you fend your
Servant to Bed ?

Cumm. I fent him out about three Quarters
after Ten, or more, and I run down after him.

Mr. Att. Gen, How long was it after you fent
him away, that you went to look after him ?

Cumm. I went prefently after him ; I got to the.

Shop before him.

Mr. Soil. Gen. Were not other People pufhed
about befides him ?

Cumm. I faw no body pufhed about but him
that had the Queen's Cloth on ; I did not flay,

but made all the hafle I could away.
L. C. J. Are you fure the Prifoner is the Man

you fpeak of?
Cumm. No.
L. C. J. Do you believe it is he ?

Cumm. I can't tell ; I can't take upon me to fay,

for it was a Man with the Queen's Cloth on.

L. C. J. Whereabout did you fee him ?

Cumm. I was coming up the dead Wall under
Lincoln's-Inn Garden to fee for my Servant, and
at the lower End, jufl by the Shops, there was
a great Number of People made a Ring, like

that where they play at Cudgels : He was in the

middle of them, and they fhov'd him about
from one to another : I met immediately with my
Boy, and I took him a Box on the Ear.

L. C. J. I only want to know the Place where
you faw him.

Cumm. In Lincoln's-Inn-Fields, within the Rails,

under Lincoln's-Inn Garden, towards Portugal-

Row ; I believe it might be feven or eight Yards
within the Rails.

Damm*
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Damnu My Lord, this Shirt which I have ori

now, was torn by them.

then Mary Reading was fworn.

Mr. Whittaker. Was you near this Fire?

M. Reading. My Lord, I heard there was a

great Fire, fo I went out and faw a great Light

;

I faw one of our Neighbours, fays fhe, Where

is this Fire ? I faid, I heard it was at Lincoln's-

Inn-Fields ; at that, fays fhe, my Brother was

here juft now, I wiih he is not gone to it. She

afked me to go along with her; we went intd

Lincoln's-1»»- Fields, and faw the Fire. As we

ftood there, I faw a Sconce brought, and thrown

into the Fire. I faw a little fhort Man, a black

Man, in black Hair, carry the Sconce round the

Fire three times.

Mr. Whittaker. What Drefs was he in ?

M. Reading. I could not fee what Drefs -, I faw

he was in Waterman's Cloaths, but I could not

fee the Colour 3 but that is not the Man.
Mr. Darnell. Is that the Man ?

M. Reading. No ; he was a little fhort Man in"

his own Hair.

Mr. Darnell. Was there any more than one

Sconce thrown in ?

M. Reading. I faw no more.

L, C. J. You could not fay what Colour his

Cloaths were ; and can you fay that this was not

the Man ?

M. Reading. Yes.

Mr. Darnell. Did you fee any thing more ?

M. Reading. When I came away, the Fire was

pretty well burnt, and coming along, we met
with a Waterman ; fays the Woman that was

with me, Lordj blefs me ! Here is one of the

Queen's Watermen : What have you to fay to

the Queen's Waterman ? fays he : Nothing, faid

fhe : But God blefs the Queen, and her Water-
man too. Says he, You are a jolly Girl, and I

will kifs you.

L. C. J. Whereabouts did yoit meet that Wa-
terman ?

M. Reading. As we were going from the Fire,

we met him going up to it ; and this is the Man
that we met going towards the Fire when we came
from it;

L. C. J. Was that before, or after the burning

fhe Sconce ?

M. Reading. It was afterwards.

L. C. J. How long was it after ?

M. Reading. I can fafely take my Oath, it was

half an Hour.
L. C. J. Was any thing thrown into the Fire

after that Man came ?

M. Reading. 1 never went thither after it.

Mr. Att. Gen. Where do you live?

M. Reading. In St. Andrew's Street, near the

Seven Dials.

Mr. Att. Gen. Did you ever fee him before ?

M. Reading. Never before.

L. C. J. Where .was you going when you met
him ?

M. Reading. I was going homewards, towards

Great Queen-Street, and I met him coming towards

the Fire.

L. C. J. Was there at that time any Fire in

Drury-Lane ?

M. Reading. They were pulling down the

Meeting- Houfe in Drury-Lane.

L. C. J. I hen you met him coming from
Queen- Street, a little time after they had begun
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to pull down the Houfe in Drury-Lane-, and about
half an Hour after the Branch was thrown into the
Fire in Lincoln's- Inn-Fields.

M. Reading. Yes, it was.

L. C. Baron. Did you fee that he was in drink?
M. Reading. I believe he was ; for the Woman

he kifs'dj faid, he fmelt ftrong of Liquor.
Mr. Att. Gen. How long was this after the

Sconce was thrown in ?

M. Reading. It was about half an Hour ; I be-
lieve rather more than lefs.

then Ifabel Prince was fworn.
Mr. Whittaker. Was you at the Fire in Lin-

coln''s- Inn- Fields the Firft of March laft, at
Night ?

I. Prince. Yes.
I Mr. Whittaker. Do you remember who it was
that carried the Brafs Sconce ?

/. Prince. Sir, I went to the Fire, becaufe I

have a Brother lives by there, and was afraid
that he might come to fome Damage. As I was
going; there was a vaft Crowd, and a great Ring,
and in that Ring, as I could fee between thern,
I faw a little Man with black Hair, very fhort

;

he carried the Sconce three times round the Fire,
and then threw it in.

Mr. Whittaker. What Sort of Man do you fay
he was ?

/. Prince. He was a black Man, a fhort Man
with his own Hair.

Mr. Whittaker. Is that he ?

/. Prince. No.
Mr. Whittaker. Was he in Waterman's Habit ?

1. Prince. Yes ; but I can't fay he had a Badge.
L. C. J. Was you with the laft Witnefs ?

/. Prince. Yes.

L. C. J. How near was you to the Fire when
you faw him carry it round ?

/. Prince. As near as I could get for the Crowd,
I believe as near as that Place, [Point:ng to the
other Side the Court.'] I could not go any nearer,
for the Fire was vaftly hot.

L. C.
J.. Was there any Crowd there ?

I. Prince. Yes, a great one j but I was of the
outfide of the Ring.

L. C. J. Then if he was a little Man, and you
are no tall Woman, and you were of the outfide
of the Ring, how could you fee him ?

/. Prince. Becaufe I look'd through under their

Arms as they paffed along : The Crowd was
ftill going to fetch Fire, fo that they many times
abated, and came again.

L. C. y. You fay you diftinguifh'd his Hair to

be black ; what Colour was his Coat ?

1. Prince. I can't well tell ; but I believe it was
either grey or black.

L. C. y. Had he any Badge ?

/. Prince. I believe he had.

L. C. y. Where was it ?

I. Prince. I faw it upon his Arm.
Mr. Whittaker. Was the Crowd greater about

the Fire at fome times than others ?

/. Ptince. Yes, the Crowd abated ; fome went
to Uolborn, and fome to the Right, and fome to

the Left.

L. C. y. The laft Witnefs faid, the Fire was
burnt to a Coal.

/. Prince. Yes, the Fire was burnt to a Coal -,

and as I was going home, I met this Man : Says

I, there goes the Queen's Waterman : Says he,

What have you to fay to the Queen's Water-
man ?
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man ? Nothing, fays I, but God blefs the Queen,
and her Waterman too. And then he gave me a

K.ifs, and there we parted.

L. C. J. I take Notice of that Expreflion*

That you faid there goes the Queen's Water-

man : Had you heard any Talk before of the

Queen's Waterman ?

/. Prince. No; but I heard that the Guards
were coming.

L. C. J. You did not take the Waterman for

one of the Guards, did ye ?

1. Prince. No.
L. C. J. But had you heard any one fpeak of

the Waterman before ?

J. Prince. No.

L. C. Baron. Where did you meet him, when
you had that Favour from him ?

/. Prince. Within the Rails, he was going to

the Fire, and I was going from it*

L. C. Baron. Whence did he come ?

/. Prince. I think either from the Corner, by
the Duke of Newcajlle's, or from Clare-Market ;

I don't know which, for I met him within the

Rails.

'then Rowland Walker was /worn.

Mr. Whittaker. Did you fee Dammaree the Firft

of March lafl ?

R. Walker. Yes.

Mr. Whittaker. At what time ?

R. Walker. At half an Hour after Eleven,

Mr. Whittaker. Where did you fee him ?

R. Walker. At Strand- Bridge, I carried him in

my Boat.

Mr. Whittaker. Where did you carry him ?

R. Walker. Crofs the Water.

Mr. Darnell. Did you obferve any Clock

ftrike ?

R. Walker. Yes; Somerfet-Houfe Clock (truck

two Quarters paft Eleven before he came into my
Boat.

Mr. Darnell. Where did you carry him ?

R, Walker. To Marjh's Caufe-way.

Mr. Darnell. Does he live there ?

R. Walker. Yes ; juft by.

Mr. Darnell. Did you fee him home ?

R. Walker. No; I helped him out of the Boat;

but I did not go home with him.

Mr.
f
Att. Gen. Was you defired to take Notice

what o'Clock it was ?

R. Walker. No ; but I was in my Boat waiting,

and heard the Quarters ftrike.

Mr. Att. Gen. You fay it ftruck the Quarters

;

how many Strokes denotes it?

R. Walker. Two.
Mr. Att. Gen. Then you did not hear what the

Clock itfelf ftruck.

R. Walker. Yes ; I heard the Clock ftrike Ele-

ven before he came down.

Mr. Darnell. What Hour did the Clock ftrike,

before it ftruck the two Quarters ?

R. Walker. The great Clock ftruck Eleven,

and I fat in my Boat and fmoaked a Pipe, and at

the kcond Stroke after Eleven, I took him into

my Boat.

/,. C. Baron. What Condition was he in ?

R. Walker. Very much in Drink.

Then Hefter Hales was /worn.

Mr. Whittaker. Did you fee Mr. Dammaree the

firft of March laft at Night ?

//. Hales.. Yes.

Mr. Whittaker. At what Time ?

H. Hales. A little after Eleven.

Mr. Whittaker. At what Place did you fee

him ?

H. Hales. At the Maypole in the Strand.

Mr. Whittaker. Which way was he going ?

H. Hales. I was coming out of Fleet-Street, and
he was going the other way.

L. C. J. Which way was you going ?

H. Hales. I was going out of Fleet-Street home,
where I live.

L. C. J. Where do you live ?

H. Hales. Over-againft Somerfet-Houfe.

L. C. J. Where did you meet him ?

H. Hales. I met him by the Maypole.
L. C. J. What Place did you come from ?

H. Hales. I came out of New-Street.

L. C. J. Which way do you apprehend he had
come ?

H. Hales. I did not afk him, but he was in the
Strand, going along towards Temple-Bar.

L. C. J. Whereabouts in the Strand?
H. Hales. On the other Side the Maypole* go*

ing towards Strand-Bridge.

L. C. J. What o'Clock was it then ?

H. Hales. A little after Eleven.
Mr. Att. Gen, What o'Clock do you take it to

be now ?

H. Hales. What o'Clock ! Why, 'tis paft One.
Mr. Soil. Gen. Which Side of Drury-Lane was

it you faw him ?

H. Hales. On this Side Drury-Lane.

Then Harbins was [worn.
Mr* Whittaker. Did you meet the Prifoner at

the Bar, on the Firft of March laft ; and at what
time ?

Harbins. I met him in the Strand as I was going
home to my Lodging about Eleven o'Clock : He
Was. in drink, and I faid to the Gentlewoman with
me, pray have a care of the Man, for he is in
drink.

Mr. Att. Gen. Whereabouts did you meet him ?

Harbins. I met him about three Doors from the
Swan Tavern.

Mr. Whittaker. My Lord, we will call fome
WitneiTes to his Reputation, to (hew how he has
all along demeaned himfelf.

Then John Michaelmas was /worn.
Mr. Whittaker. Do you know the Prifoner at

the Bar I

J. Michaelmas. Yes.

Mr. Whittaker. Do you live in the fame Parifh ?

y. Michaelmas. Yes.

Mr. Whittaker. What are you there ?

y. Michaelmas. The Church-warden.
Mr. Whittaker. What Behaviour is he of?

y. Michaelmas. Of very good Behaviour.

Mr. Whittaker. Is he difaffedted to the Queen
and Government ?

y. Michaelmas. I believe no Man better af-

feded.

Mr. Whittaker. Did you ever hear him talk dif-

refpectfully of the Queen, or Government?
y. Michaelmas. No; quite otherwife : In Fe-

bruary laft he came to me, and a(ked me, Do you
hear what a Noife this Mob makes ? Yes, faid I;
I am forry for it ; and I am forry too, fays he :

They fay the Queen is aggrieved at it, and it

troubles me to think of it.

Mr. Whittaker. At any times when there has
been publick Rejoicings for any Viclories, how
has he behaved himfelf?

y. Michaelmas^
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them.

L. C. J. Is he a fober Man ?

J. Michaelmas. Yes.

L. C. J. Does he ufe to drink ?

J. Michaelmas. I have feen him in Drink.

L. C. J. What kind a Man is he then ?

J. Michaelmas. A quiet Temper ; not at all

quarrelibme, but a fawning, loving Temper.

L. C. J. Did you ever hear him talk about the

Meeting- Houfes ?

J. Michaelmas. No.

L. C. J. I afk that Queftion, becaufe there

has been a grofs Miftake fpread abroad as if

they were ferving the Queen, when they made
that Buftle ; that is a Miftake that has gone

abroad.

L. C. J. Did you ever hear him fay any thing

of Dr. Sacheverel ?

7. Michaelmas. Yes.

JL. C. y. What did he fay of him ?

y. Michaelmas. He faid, he wifhed the Sermon
had never been preached, or printed ; and then

this Trouble had not been.

Mr. Whittaker. Did you fee him after this ?

y. Michaelmas. Yes, I faw him the next Day
at Noon.

Mr. Att. Gen. Had you any Difcourfe about

the Meeting-Houfes ?

y. Michaelmas. No, none at all.

Mr. Darnell. Where did you fee him the next

Day, and at what Time ?

y. Michaelmas. At Twelve o'Clock I faw him
pais by my Door.

Mr. Thomfon. You have converfed with him :

Did you never hear him give his Opinion of the

Diffenters, and the Meeting-Houfes?

y. Michaelmas. No ; never.

Then Mr. Pottinger was /worn.

Mr. Darnell. How long have you known Mr.
Dammaree ?

Mr. Pottinger. I have known him eighteen or

nineteen Years.

Mr. Darnell. Do you take him to be difaffected

to the Government ?

Mr. Pottinger. No ; not in my Opinion.

Mr. Darnell. When you converfed with him,

how has he declared himfelf ?

Mr. Pottinger. Always for the Government as

much as any Man in our Parifh, and I believe

has been as ferviceable as any Man in getting

Men to ferve the Queen when he was Mafter of

the Company.
L. C. y. What are you ?

Mr. Pottinger. I call myfelf a Timber-
Merchant.

L. C. y. Then I fuppofe you have not had
much Converfation with a Waterman.
Mr. Pottinger. Not a great deal.

Then Mr. Moor was /worn.

Mr. Whittaker. How long have you known
Mr. Dammaree ?

Moor. I have known him above thirty Years.

Mr. Whittaker. What Character has he had ?

Moor. An honeft, civil Man, and as good a

Neighbour as can be.

Mr. Whittaker. How has he carried himfelf to

the Queen and Government ?

Moor. I never heard him fay a Word againft

the Queen, or Government, but was always wil-

Vol. VIII.

ling to ferve the Queen ; and particularly when
he was Mafter of the Company, in fending Men
into the Service.

Mr. Whittaker. How did he behave himfelf in

that ?

Mcor. He did great Service to the Queen.
Mr. Whittaker. Were there a great many Men

taken up by him ?

Moor. He took up a great many Men.

Then John Hatfield was /worn.

Mr. Whittaker. How long have you known the

Prifoner at the Bar ?

y. Hatfield. Almoft twenty Years.

Mr. Whittaker. How is he with refpect to his

Principles towards the Government ?

y. Hatfield. I never knew any 111 by him : I

never heard but he was an honeft, careful Man

:

I never heard but that he loved the Queen.
L. C. y. As to the matter of his Reputation,

I think it is pretty well eftablifhed, and they fay

nothing againft it.

Mr. Att. Gen. We come to try the Man for

this Fact only, and have nothing to fay to any

former Transactions.

Mr. Whittaker. My Lord, we will call no
more Witneffes, unlefs the Queen's Council give

Occafion in their Reply. We think we have
proved that he was not a free Agent, but under
the utmoft Force. We hope we have made it

appear, to the Satisfaction of your Lordfhip, and
of the Jury, that this Man, though he had the

Misfortune to be prefent when thefe Tumults
and Diforders were, yet he had no Share that was
criminal in them.

Gentlemen, You will remember that though one
Perfon did fwear that he carried the Sconce in

Proceffion, yet we have proved that in point

of Time it was impoffible he fhould be there,

and that there was another Perfon that did it.

As to the other Witneffes, they take upon them
to fay that he did hollow with the Mob ; we
muft appeal to you, the Gentlemen of the yury,

and don't doubt but you have taken Notice of

what has been fworn, that he was under a Force;

and when he was in that Condition, and in fear

of fuch a tumultuous Affembly ; if to fave him-
felf, he did fo far comply with them, that will

not make him guilty of Treafon, and levying War
againft the Queen.

I muft obferve as to Orrel, that Witnefs that

feems to affect us moft, and carries us fo far as

towards Drury-Lane, he does not pretend to give

an Account of any thing that concerns us prece-

dent to that. Now if this Man was got into

fuch a Tumult as this, and he did go along with

them a little Way, and they cannot fhew that he

acted any thing afterwards, there will be no
Reafon to think him guilty of any Crime, at leaft,

not of levying War, and fo not of High Treafon.

We hope we fhall ftand fair in the Opinion of

the Jury, that he was not a voluntary or free

Agent in thefe Diforders : But if we fhould be fo

unfortunate as to be thought otherwife, yet we
niuft infill, that that Point which the Queen's

Council infifton, to wit, that the Fact attempted

to be proved on the Prifoner is levying War, is not

yet fo fettled a Point, but may defefve a further

and deliberate Confederation. 1 am fenfible there

is one Cafe of the London Apprentices, which

was in King Charles the Second's Time, there

was a Refolution, that that Fact was levying of

P y p War,
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War, and fo High Treafon ; but I cannot but

obferve one thing, that my Lord Chief Baron
Hale, who can never be fpoke of but with the

greateft Efteem that may be, in the very Cafe

mentioned, that he differs with the other Judges,

and that he was of Opinion, that that Fact was
not levying War, and he grounded his Opinion

upon that which we think was great Reafon,

and that is the Statute prime Maria i Cap. 12.

It is not printed at large in Keeble, but it is in

Rajtail; and on view of that Act, his Opinion is

well juftificd, for that Act of Parliament (hews,

that all the feveral Facts for which the Appren-
tices, in King Charles the Second's Time, were

indicted, as reported in Keyling's Reports, all the

feveral Circumftances, that are in that Cafe, were

not looked upon then to be High Treafon. But

even in that Queen's Time, who had juft Reafon

to be very apprehenfive of Tumults and Wars,
is this Statute made, to make the Actors in

fuch Tumults guilty of Felony : And if fuch

Tumults did amount to levying War, and was

High Treafon, it is ftrange, that the Parliament

fhould make fo unnecefiary a Statute as this,

pr<emo Marii. And before Queen Elizabeth''?, Time,
no one can give an Inftance, that a Tumult
of this Nature was looked upon, or adjudged

as levying of War. That it was not fo before

the Statute of 13 Eliz. is plain, becaufe that Sta-

tute feems to be made on Purpofe to fhew it was

not a capital Offence, and that fuch Tumults had

not been adjudged levying War, and fo not

Treafon, before that Statute of the 13th of Queen
Elizabeth ; and for that very Purpofe, and to

prevent fuch Riots and Tumults, was that very

Statute made : And the Provifion made by this

Statute of Queen Elizabeth, which was a temporary

Law, was the Reafon of the Refolution in the

Earl of EJfex's Cafe, and that Statute made his

Infurrection be adjudged levying War and High
Treafon, and fhews that it was neceffary to have

another Act befides the 25 Edw. III. to make
fuch Tumults and Riots Treafon.

The Cafe in Keyling's Reports, of Meffenger,

and the others, fuppofing it to be Law, will not

warrant the adjudging this Cafe to be Treafon,

in regard there appears to be many Circumftances

in thofe Cafes in Keyling's Reports, which are

not proved in this Cafe now before your Lord-

fhip. But I muft needs fay, the Prifoner at the

Bar has had fo little Care taken of him, that I

had no Notice of this 'till Eight o'Clock laft

Night, and have not had Time to look into the

Cales, and to be able to difcharge my Duty to

my Client as I ought ; but I am fure, the Gen-
tlemen that appear for the Queen, have fo much
Candour, that they will not define any thing in

this Man's Cafe, but what fhall be a Precedent in

all future Cafes ; therefore I fhall {rate the Cafes

rely'd upon for the Authority of the Refolution

in Keyling's Reports, as well as I can, upon this

fhort Notice. The firft Cafe is in 2 Anderfon,

fol. 5. it was the Cafe of the Apprentices of

London and Southwark : They affemble together

upon a formed Defign, concerted and contrived

amongfl them before, to break open the Prifons,

to kill the Lord-Mayor, to burn his Houfe, and

to feize fome Arms in Houfes near the Tower of

London. They had a Trumpet before them,

and a Flag difplayed with them, and that was

adjudged to be levying War, within the 13 Eliz.

I muft obferve, that this was an Opinion not
given in Court, nor upon a fpecial Verdict, but
given privately, and not otherwife ; fo that we
think the Authority in that Cafe will not weio-h
very much, though all the fubfequent Cafes In
Popham's Reports, and Keyling's Reports, are built
on the Authority of this Cafe, and yet the Judges
in this Cafe in Anderfon's Reports, rely for that
Opinion on the Statute of 13 Eliz. and that
Statute was on very great Reafon made to pre-
vent the ill Defigns then on Foot by the Roman
Catholicks. There were many Roman Catholicks
then began openly to fhew their Averfion to the
Reformation in general, and it was then, for the
Prefervation of that good Queen, and her Govern-
ment, thought neceffary to enlarge the 25th of
Edw. III. and alfo to make the Defign to levy
War High Treafon, during her Life only, fo that
that Cafe in 2 Anderfon, was not refolved on the
25th of Edw. III. but on the 13th of Elizabeth.

^
There is another Cafe,- which was the Earl of

Efjex's, and that was relied on as an Authority
in Mejfenger's Cafe in Keyling's Reports ; but that
differs from this : There was a Defign of the
Earl, to have Afiiftarrce from the City, and by
Force to remove his Enemies from the Queen,
and with armed Force, to go to the Queen's Pa--
lace, and to her Perfon, and an actual Rifing
and Appearing in Arms accordingly. This was
confpiring the Death of the Queen, and levying
War in the moft notorious Manner ; and this was
one of the Cafes relied on in Mejfenger's Cafe :

But here, in the Cafe now before your Lordfhip,
there is no one Circumflance refembling the Eari
of EJfex's Cafe. There is one Refolution. in that
Cafe, applicable to ours, and that is the Refolu-
tion of the Judges, in the Earl of EJfex's Cafe, that
where People by Accident came among, and were
in Company with the Earl of EJfex, and his Ad-
herents, and afterwards departed upon Proclama-
tion made, they fhould not be guilty of the.Trea-
fon. In the Cafe before your Lordfhip, it appears,
the Prifoner came there by Accident; and we
have fhewn by Witneffes, he quickly left thefe
diforderly People.

Another Cafe relied on in Keyling's Reports, is

that in Croke Car. the Cafe of the People that be-
fet Lambeth Houfe ; that was a moft unjuftifiable
Act, done in Defpite, and in the utmoft Con-
tempt of the Crown and Regal Dignity, and with
an armed Force, with Drums, and an armed
Multitude ; and the Refolution in that Cafe, will
be no Warrant for the adjudging this Cafe of the
Prifoner Treafon, fuppqfing we fhould not be fo

happy as to have our Witneffes believed, that we
were brought in by Force ; for, in our Cafe, here
are no Drums, nothing refembling War, but only
a tumultuous Rabble.

The Cafe of Bradfhaw and Burton, in Pop^
ham's Reports, 122; is wholly built upon, and
abfolutely depends on the Authority of the Cafe
in 2d Anderfon, and yet, in the Cafe of Brad-
fhaw and Burton, there was a previous Agree-
ment, to go from Houfe to Houfe, and to pull
down all Inclofures. It is true, that the put-
ting this Agreement in Execution accordingly,
is refolved to be High Treafon. We think, that

that Agreement, and Rifing according to it, is

more than appears in this Cafe of the Prifoner
at the Bar ; and befides, it is a Refolution in the

39th Year of Queen Elizabeth, when the Statute

of
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of the 13 Eliz. was in Force, and depends on

the Authority of the Cafe I have mentioned in

2d Anderfon's Reports j and in our Cafe there is

no Proof that we knew any Thing of this tu-

multuous Meeting, but that by Accident we fell

among them. We hope, that if the Jury fhall

think there is any Colour to believe, that we
have not anfwered by our Witneffes, (whofe

Credit is not queftioned) the Evidence produced

againft the Prifoner, that this Point may be re-

ferved to us-, for we apprehend, that it is not

fettled, that this Cafe of Meffenger^ and the

others in Keyling's Reports, is Law : But, fup-

pofing it mould be Law, yet we hope it will not

affect: us; for it goes upon a previous Agree-

ment, and all there were Partakers of it, and

willing, and outrageous Actors in it, and knew
of the Defign before executed : And there was

this Circumftance, that when the Captain of the

Guards came to appeafe them* they afked if it

was the Duke of York ; and when they appre-

hended it was the Duke of York, they called out,

That they cared not for the Guards, and that

they would come and pull down Whitehall : So

that, by thefe Declarations, it is plain, the King
and his Authority were aimed at. But in this

Cafe of ours, there is nothing of refitting Autho-

rity charged on this Man, but that he came by
Accident, and acled only by Conftraint and

Force, when unhappily amongft a diforderly

Multitude : Therefore, my Lord, on the whble

Matter, in regard we do, with Submiffion, think,

that the Law is not fettled by the Refolutions in

Keyling's Reports, but that a Review thereof may
be admitted, and in regard we think our Cafe

is far different, and a much better than any of

the former Cafes, which have been looked upon
or efteemed as levying War, we hope, that in

cafe the Jury mould think we are guilty of any

criminal Act, that whether fuch Acts be levying

of War, or no, (hall receive a further, and more
deliberate Determination. I fhall therefore take

up no more of your Lordfhip's Time.
Mr. Darnell. My Lord, the firfl Time I heard

from the Prifoner relating to this Caufe, was laft

Night late ; and muft own my Opinion to be,

that a longer Time is neceffary to encounter the

Authority of the Report of my Lord Keyling.

But, my Lord, without difputing the Authority

of that Book, we muft fay., this Cafe comes far

fhort of that Refolution ; for there was a plain

Hoftility, a Captain, with a Sword drawn, Co-
lours, two Meetings to confult, and a Refolu-

tion taken, a refifting and wounding the Conftable,

and ftriking the Officer of the Guards* and their

Intention to pull down Bawdy-Houfes, which

might be any Houfe they thought fit to call fo.

As for the Cafe of Oxford/hire, it is plain, there

was an arming themfelves, they had put on Ar-

mour to act offenfively, as well as defenfively •,

they propofed to come to London, and to have

others join with them, and that Cafe was ad-

judged High Treafon. For the general Intention

to pull down Inclofures : Where there is any

Refolution, that thefe great Tumults amount to

High Treafon ; it is on this Foundation, that

the Defign is General, and is an exercifing of a

Regal Authority, which no body but Her Ma-
jefty ought to make ufe of. It is faid in Meffen-

ger\ Cafe, that the Intent muft be fuch, and that

fuch Intent muft appear by fuch Proof as will

fatisfy the Jury. Now how do they offer to

for High 'Treafon.

g-

*39
prove the Intent of this Man ? If there is any
Thing to prove it, it is fubfequent to the pulling

down the firft Meeting- Houfe, Tor it is plain he
was not there till the Defign was fo far executed,

and the Fire had been made an Flour before he
came: Now if he comes there, and hollows,

and rejoices at it, that cannot make him Guilty.

I agree, that if any Number of Perfons are going
to commit High Treafon* and a Man meets

. them, and joins with them in the Execution of
that Fact, he is Guilty -, but if he be ignorant of
their Defign, and hollows and rejoices with the

Crowd, that will not make him Guilty : And in

this Cafe* it appears, that every Body that paffed

by the Crowd that Night were conftrained fo

to do ; but where fuch Perfon, who is got into

fuch a tumultuous Affembly, doth get off as fait

as he can, this cannot be High Treafon, or any
Crime whatfoever. If the Prifoner had gone to

Drury-Lane, and they had fhewn that he did

any Thing there* we fhould have had a harder

Cafe than we hope we have ; but we think there

is no Proof of the Intention of this Man to com-
mit thofe Facts of pulling down the Meetin_
Houfes in general, and at' affifting in the Ex
cution of that Intention. My Lor,d, if our
Witneffes (whofe Credit ftands unimpeached)
be believed, it is impoflible that he could be
concerned in this Defign* or the Execution of it,

or know any Thing of it, 'till it was executed :

For it don't appear, that on any of the Days,
when the Mob were together, that he was among
them, or that he a£ted any thing 'till after the

Meeting-Houfe was pulled down, and the Fire

made. We have fhewn where he was all that

Day, and that it was near Eleven when he came
to the Fire. I think we have fhewn, by the

Waterman that carried him Home, that there was
not room for him to bear any Share in this Out-
rage ; for between the Time of his coming to

the Fire, and going Home by Water, there is no
room for him to do any Thing more, than to go
between thofe Places. There is no Proof that he
did any Thing but what the Mob in a Manner
forced him to do •, and perhaps it might have coft

him his Life in fo tumultuous an Affembly, or, at

leaft, fome bodily Harm, if he had done lefs.

Mr. Att. Gen. My Lord, I beg leave to fay a

few Words, in Anfwer to what has been infifted

on by the Prifoner. They have infifted on thefe

three Things ; Firft, That notwithftanding our

Witneffes have given that Account which you
have heard, yet they are miftaken in the Fact,

for he was not the Man that they fay was there

bringing the Brafs Candleftick ; that it was ano-

ther Man, a little Man in his own Hair, and not

like the Prifoner, and therefore he is not Guilty

of the Fact charged on him. - In the next Place,

they tell you, That admitting he was there, and
that our Witneffes have told you Truth, yet he

was there unvoluntarily, and what he has done was

under a Force, and therefore he can't be looked

upon to be guilty of the Treafon, becaufe, inten-

tionally, he did not go along with them in that

Defign. The third is, That admitting you fhould

believe all that the Witneffes fay, that he was there,

that he did know of this Defign, and afted in it,

in Concert with the reft, yet this Charge don't

amount to High Treafon, and therefore he ought

to be acquitted.

Now, tho' this is the laft Thing mentioned,

yet it is of the moft Confequence, and ought to

be
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be taken Notice of firft ; becaufe if he is guilty

of the Fact, yet if it don't amount to Treafon,

he muft be acquitted. They tell you it is a no-

torious Riot, luch a Tumult as is not to be

endured ; that a Punifhment ought to be inflicted

on thofe People that were concerned in it : But

they infift on it, that this is not High Treafon

as charged in the Indictment. Now I think it is

a plain Propofition laid down, that whenever

there is Force ufed againft the Government ;

whenever there is a general Intention to work a

Reformation ; whenever there is an Opprefilon

complained of, and the People ufe Force in order

to remedy it, and there is an Affembly of a Mul-
titude for that Purpofe, it is levying War ; for

it is an Opposition to the Government, and the

Civil Magiftrate.

My Lord Coke in his Comment on the Statute

of Treafonj takes Notice of this, and fays, That
if any go about by Force to reform any thing

they complain of, it is levying War •, becaufe

they take upon them Royal Authority, which is

againft the King. The Cafe they mention of

Brad/haw, where a great Number affembled, in

order to fettle the Rate of Wages, they thought

there was not enough given them for their

Labour : They did appear in publick, in order

to redrefs that Grievance 5 and that Appearance
in publick was looked upon to be High
Treafon.

It is not proper here, to enter into all the

Cafes that may be cited ; the laft Book they

take Notice of, is my Lord Chief Juftice Key-

ling's, which was printed with the Approba-
tion of all the Judges of the Queen's-Bench ;

and every body knows that he was as great a

Judge, particularly in the Crown-Law, as any

that went before him. And it is the Opinion
of all the Judges, excepting one, that that Cafe

is Treafon ; and you fee on what his Opinion
was founded, that it was not High Treafon,

becaufe there is a particular Act of Parliament

which fays, That in Cafe Proclamation fhall be

made for them to depart, thofe Perfons that do
not depart on that Proclamation, fhall be guilty

of Felony. That Act relates only to the Meet-
ing and AfTembly on a private, particular Ac-
count ; for if a Lord enclofe a Wafte, and the

Tenants rife in Oppofition to that Act, in order

to redrefs that Inconvenience, no body will pre-

tend to fay, it extends to High Treafon ; be-

caufe it is a private Inconvenience .that goes no
farther than that Manour. But at the fame
Time that they made ufe of this Diftinction, it is

taken notice of, That if there be a publick Lav/,

that is looked on to be the Grievance, and they

came to redrefs the Grievance arifing from that

Law, that is oppofing the Publick, and is High
Treafon.

Now, to compare thefe Cafes : There was a
Defign on Tuefday Night declared among the

Mob, that on the next Day they would deftroy

all the Meeting-Houfes thereabouts : Sure none
will fay, (let their Opinions be what they will,)

that deftroying a Meeting-Houfe is more Ser-

vice to the Publick, than deftroying a Bawdy-
Houfe ? And yet their meeting to pull down
the Bawdy-Houfes, was adjudged to be Trea-
fon. And fhall they be hanged for pulling

down Bawdy-Houfes, and have nothing but a

Fine for pulling down Meeting-Houfes ? Every
body knows they are allowed by Law. The

Act of Parliament that gives Indulgence to the

DifTcnters, allows them to meet in thofe Places

:

It were to be wifhed, there were no fuch Perfons

that did diffent from the Church ; but thefe

Places being allowed by Law, it is lawful for

them to meet there. Now for People to find

fault with this Law, and to fay we will redrefs

this Inconvenience ; though the Publick will not
throw thefe People into Jails for meeting there,

we will pulldown their Houfes about their Ears ;

this is an Infolence not to.be fuffered. This is:

affliming an Authority that don't lie in the

People; every body that lives under a Govern-
ment has Courts of Juftice to apply to, and when
any Thing is acted contrary to Law, the Courts
of Juftice are open ; and I may defy any one to

fhew that there has been a Denial of Juftice upon
due Application.

Now for People to meet together to do right

to themfelves, and to be Judges and Execu-
tioners at the fame time, is never to be born,;

but deferves the moft fevere Profecution ; and
it is a Senfe'of this that brings this Caufe here.

For, as to the Man, I never faw him before ; no'

body bears him any ill Will ; but it is known
that there have been thefe Riots and Rebellions

committed ; and it is agreed that he was among
them. This brings me to take Notice whe-
ther our Witnelfes are miftaken in faying he
was there : They knew the Man ; they fpoke
with him ; and they are pofitive to him ; and
they give a particular Account of what he and
they faid, and what they faw him do ; and now
they fay, our Witneffes are miftaken. As to the

Hours, little is to be depended on, becaufe
People are fo uncertain in their Computations :

It is plain they were all fuppreffed by Twelve
o'Clock, fo that he might ftay as long as any,
and yet be in Bed by Twelve o'Clock, for by
that Time the Guards came and fuppreffed them.
They give an Account of him till Ten o'Clock

;

I find there was no Bufinefs that detained him
till that Time; he had nothing to do in the
Alehoufe ; he was got drunk, and he ftaid in
this diforderly Place till the Time was proper
for him to come out, and tranfact this Matter.
For it was about Ten that one of our Witneffes
faw him at the Meeting-Houfe, and at the Fire,

and he went along with him towards Drury-
Lane, and there he left him : And this agrees
with what his own two Witneffes fay ; they fay,

they faw him by the Duke of Newcajlle's Cor-
ner, coming from Queen-Street, and going to-
wards the Fire : It was after this, that he had
hollowed them away to Brury-Lane, and was
again returning; it is plain by the Evidence
of both Sides, that he was there. All that
they infift on, is, that he was forced into the
Crowd; but how agreeable is that to the Story
of the Witneffes that faw him bring the Sconce,
and carjy it in Proceffion round the Fire, and
throw it in ?

He calls Wood, who tells you he was his

Friend ; that he had been with him all Day.
He tells you, that they received News that

there was a Fire in the Strand ; that the Pri-
foner was concerned for a Gentlewoman that lived

there, and that they went away immediately to
affift her. Wood fays, he went with him as far

as Temple-Bar, and there the Crowd was fo great,

that they were forced by the Torrent of People
up Sheer-Lane, and through Lincoln's- Inn- Square,

and
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and they could not get away till they were crowd- Proof of that Defign ; there the comparting is

ed through the little Gate, and there they took theTreafon, and the Overt-Act is only the Proof,

hold of and forced him to do all that he did : and therefore a Defign mult be laid in that Cafe.

We muff, leave that to your Confideration ; but But in Cafes, of this nature, the levyino- War is

we think it very extraordinary. But the other the Treafon, and therefore the proving the le-

WitnefTes do contradict it ; Ward and Giles fay, vying War, is fufficient, without laying any De-
that he flood and talked with her, and ifie toid fign to compafs or imagine her Death. Now
him firft of this Riot, and that he was then that this is againft the Queen, and her Sove-

alone and no body with him. I will not repeat reignty, is moft plain, becaufe it is certain thde
the particular Circumftances that have been Meeting- Houfes are tolerated by Law : The
proved : That he was there they have proved

;

Diffenters are indulged in the Exercife of the

and we have proved that there was a general Worfhip of God in their own Way, by the Act
Defign of pulling down thefe Meeting- Houfes. of Parliament: That Act of Parliament can

We can't prove the Defign of any Man but by be taken away by nothing but an equal Power:
his Actions : If a Man meet with People that In which the Queen mull give her Affent, and it

have before laid a Defign, and he acts with muft have her Concurrence. The Queen has

them, the Law fays, the Intention of every Man the Adminiftration of Juftice under her Care,

there is to do what was the Defign of that therefore taking up Arms to deftroy Meeting-
Meeting. The Defign was to pull down thefe Houfes in this manner, is levying War againft

Houfes, and they did execute it •, and it being the Queen, and levying War within the Realm

;

done by Force, we think it does maintain the to invade that Right which by the Laws of
Indictment, and that he is Guilty of the Fact the Kingdom thele People are entituled to :

charged on him, and we fubmit it to your Lord- For the Law has given this Right. Now to

ihip and the Jury. take up Arms to violate that Right, is High
Mr. Soil. Gen. My Lord, There are two Points Treafon, and is a ftronger Cafe than any that

to be confidered in this Cafe : Firjl^ Whether this have been mentioned and agreed to be Law.
Tumult be a levying War, and High Treafon ? The Cafe of an Inclofure is a private Intereft ;

And in the next Place, how far the Prifoner may the taking Arms to enlarge a Highway is fo ;

be concerned in it, Whether what he has done* to deftroy Bawdy-Houfes is fo ; to take up
has made him equally Guilty with the others, Arms to remove a publick Nufance, which ought
fuppofing the general Defign and the Execution to be the particular Care of the Government*
of it to be High Treafon ? that is levying War.
We take it that this Defign to pull down They have infilled upon the Statute of the

thefe Meeting-Houfes, was a general Defign ; 13th of Elizabeth^ which they ufe* as an Argu-
and being a general Defign, and done upon pre- ment to fhew that this was not Treafon within the

tence of Reformation, and in defiance of the Statute of Edward the Third ; but that Act was
Law, that this is High Treafon, and levying to make a Confpiracy to levy War, High Trea-

War; and Facts of this kind in all Ages have fon. But then how flood the Cafe of the In-

been adjudged fo. The general Defign is proved clofures at that time ? Several People confpi-

by what followed, by the Action, by pulling red to throw down Inclofures, and that was
them down ; for we have proved that four were adjudged High Treafon, becaufe it was a Con-
pulled down, and that there was an Intention, fpiracy to levy War •, and how could that be

or Declaration that they would pull down Meet- High Treafon, if taking Arms to throw down
ihg- Houfes. What is this Defign againft? It Inclofures were not fo ? We take it, that the

is againft the Queen: It is levying War within Cafe in Anderfon is full in Point; and thefe

the Realm, which I take to be a material Word, Cafes are affirmed by the Judges in the Cafe of

in the 25th of Edw. III. It is levying War Mejfenger : So that it is the greateft Authority,

againft Her Sovereignty, Her Power and Au- and never to be fhaken. They fay the Cafe in

thority, in Matters which She, either as con- Anderfon is a private Opinion ; it is the Opinion

cerned in the Legiflature, or in the executive of the Two Chief Juftices, and the Mailer of the

Power of the Government, may reform and cor- Rolls ; the others are the Opinion of all the

reel. The taking Arms in defiance of any Law, Judges : So that it is fuch an Authority as never

or to correct any Abufe, or to deprive the Sub- can be fhaken.

ject of the Benefit of any particular Act of Par- This fhews the Foundation that there is for

liament, is levying War and High Treafon, and this neceffary Profecution, that People may fee

fo adjudged by the Statute of Queen Elizabeth, that it is not in the Power of every Man, ac-

The Cafe of the was long cording to his own Fancy, to find fault with

before that time; the Cafe of Inclofures was a the Government, and alter the Laws, and de-

private Intereft, yet the getting a Number of prive the Subject of any Benefit he is entituled

People together, in order to throw down all In- to by Law. It is an Invafion of the Royal

clofures, is adjudged to be High Treafon ; and Authority -, they may by the fame Reafon tall

that Refolution has always been affirmed. That upon a Man's Ferfon, as they may pull down
is the Intereft of private Perfons, and therefore his Houfe ; and things of this Nature muft run

will fhe>v that what they infift on of the other into endlefs Confufion, and none can be fafe, un-

fide againft the Queen, is of no Confequence ; lefs People that are thus Guilty, be brought to

for if it was levied againft her Authority, with Punifhment.

fubmiffion that is Pligh Treafon: the taking up Thefe Authorities then being fo ftrong, we
Arms againft it, tho' there was no immediate hope, that, as the Cafe (lands, on the Evidence

Intention againft her Perfon, or to deftroy her. for the Queen, that the Prifoner has tern proved

Indeed it has been common to lay a Defign to Guilty of the Charge in the Indictment : For that

compafs and imagine the Death of the Queen, there was a general Defign, appears by what was

and the Overt- Act of the Treafon has been the done in the Execution of it. The only Que-

Vol. VIII. Q^qq ftion
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ftion is, Whether this Man was privy to any pre-

cedent Defign ? And for this, I rely on the Lord
Ej/ex's Cafe, in Muoi 's Reporcs, which was fettled

by all the Judges in England. I fay, that it is

not necefTary to prove any fuch previous Inten-

tion, any more than if a Man fhould be fo bold

as to murder a Judge on the Bench, Muff, you

prove, that there was any Defign ? Don't the

Blow, that was given, fhew the Defign ? And is

it not High Treafon, in cafe of counterfeiting

the Coin ? Muft you prove an Intention ? No,
the Treafon is in the Fact, and not in the Inten-

tion : Where it is in the Intention, as compaf-

(ing the Death of the Queen, there muft be an

Intention proved ; but where it is in Fact, where

jhe Fact is Treafon, no previous Defign is ne-

cefTary to be proved, in any Cafe whatfoever

:

The Fact itfelf is the Treafon, and fpeaks the

Defign, and the Man that commits Treafon, muft

do it with a treasonable Intention. And in the

Lord EJex's Cafe, it was adjudged, that my Lord
Southampton, who join'd with him in that Fact,

which was adjudged levying War, was guiky of

%he fame Treafon, though he did not know of the

Defign of the Lord EJfex, but thought he meant

only to remove fome particular Enemies of his

from the Queen.
They fay, if he was there, he was only there

by Force : As to his coming there, I think it is

as fully proved as can be ; but fay they, it was not

he that threw the Sconce into the Fire, for he

was at another Place at that Time, for that was
thrown in at Nine or Ten o'Clock, and he was
then elfewhere*. I wonder this fhould be infilled

upon, it being only a fmall Variance in Time

;

and as he was obferved to do the Fael, it is not

material as to the Hour : Therefore, unlefs what
the Women fay is an Anfwer to that Evidence,

it ftill remains unanfwer'd , and as to what they

fay, we muft fubmit it, whether it can be believed,

whether they defcrve that Credit ; whether a Man
that flood by, and faw every thing that pafTed,

and follow'd him up the Street, to the Fields ;

whether they can deferve that Credit that this Man
does ; for what they faw was only at the Fire.

They agree a Waterman did it, but it was a

fhort Man in black Hair, and they faw him only

by looking under fome People's Arms, they

could not difeern fo particularly as this Man,
that faw him come out of the Houfe, and fol-

low'd him: But whether he was concern'd in

that Act or no, is not material. His going from
the Fields, and hollowing the People to Drury-

Lane, is a Matter they have not anfwer'd, they

have given no Evidence to anfwer that ; and if

that were fo, it is a fufficient Evidence of his

levying War ; that is enough, his faying he
would lead them, and encouraging them to go
with him ; that, no doubt, will be a full Evi-

dence, join'd with his being at the Fire, which
is proved by five or fix Witneffes ; and this is

contradicted by nothing, but faying, he did it by
Force, and if that were Fact, then certainly he

would not be Guilty : But on what does this de-

pend ? On Two Witneffes ; on fVood, whom, I

think, no body can believe, for he contradicts him-
felf, in coming to the Place, and going from it

again ; and how defective he was in every Point,

L doubt not, your Lordfhip and the Jury have
obferved. But when they call their other Wit-
nefs, they make it clear; for if any Credit is

to be given to their other Witnefs, PFood- is not

to be believed, for he fays, the Prifoner left the
Alehoufe to ferve a Friend in the Strand, and that
he went along with him; but this is contra-
dicted by the other Witneffes, and it appears,
that he was not with him in Fleet- Street. Cum-
mins fays, the Prifoner was drunk, and thruft
about by the Mob. from one to another ; but
he don't prove he was under any Force, if he had,
they would have treated him otherwife, but they
are continually juftling, and playing with one
another ; and though other People were threat-

en'd, that don't prove that he was. They fay
he was drunk, that is no Excufe at all. I was
willing the Jury fhould have all theCircumftances
before them, and therefore join'd in aflcing that
Queftion ; but it can't be material, nor is he more
or lefs Guilty, whether he was drunk, or fober;
fo that we take it, there is no Evidence that he
was under any fuch Force, as put him under a
Neceffity, for his own Prefervation, to join with
the People in this Tumult. If he was not under
an abfolute Neceffity, he can't be excufed ; fo that
it is plain,, they have not anfwer'd that Mat-
ter at all. And as to the two Women, that ne-
ver faw him before, but met him coming back
to the Firej and as to the Proof, that he was
at Home at Twelve o'Clock, that is no ways in-

confiftent with our Evidence. The Matter of
Reputation is no ways to be confidered in this

Cafe : I would not fay any thing more, but you
hear what was the Noife of the Mob, and that
Cry and Hurry that was made on this Occafion,
was in defiance of the Juftice of the Nation, which
was then carrying on in the moft folemn Manner.
But We fubmit it to your Lordfhip, that this

Fact, this Defign, executed in this Manner, is

plainly levying War, and High Treafon ; and the
Prifoner at the Bar, by the Evidence that has
been offer'd, is Guilty of the Fact charged againft
him in the Indictment.

Mr. Thomfon. My Lord, I would beg leave to
add a very few Words. As to what the Gentle-
men for the Prifoner infift on, in point of Law,
that this don't amount to levying War ; it has
been fpoke to fo fully, that I will not wafte your
Lordfhip's Time unneceffarily : The Rule of Law
is very plain, that wherever any Number of
Perfons fhalj affemble together of their own
Heads, without Warrant, pretending a Refor-
mation of what they think an Abufe, this is an
invading the Regal Authority ; and if that De-
fign is executed, 'tis levying War, and High
Treafon, in all, as welf thofe that confpired,
and were not at the Execution, as thofe that
were aiding in the Execution, and were not in

the Confpiracy : As to what is mention'd of
pulling down Inclofures, if it be a particular

Inclofure, 'tis true, it is only a Riot ; but where-
ever there is an Intent expreffed, to pull down
one, and then another, and fo on, that is levy-

ing War, and High Treafon. And here you
have had a Proof of an Intent to pull down
Meeting-Houfes, and an actual Execution of that

Defign in feveral : Whether this Man knew
it or no, is not material ; if he is aiding in the

Execution of that Treafon, which was defign'd

by others, he, under favour, muft be guilty of
Treafon too. And fo is the Cafe of my Lord
EJJ'cx, which has been mention'd,; and fo fays my
Lord Coke, in the 3d Report ; and my Lord
Hale himfelf, in his Pleas of the Crown: And this

Cafe goes farther than that in my Lord Key-



ling, of the Bawdy-Houfes, for they were Abufes

removable by Law, but thefe Meeting- Houfes

are fo far tolerated by Law, that 'tis not in the

Power (I may take leave to fay) even of the

Crown, to com million any to fupprefs them.

The Queftion, my Lord, as to the Fact, is,

Whether he has been proved to be aiding and

amftins; in the Execution of this Defie;n ? The
Evidence for the Queen has fworn as to feveral

Circumftances ; his going to the Meeting-Houfe

;

bringing out the Sconce •, carrying it to the Fire

;

throwing it in ; and going from thence to Drury-

Lane, to pull down another Meeting-Houfe, at

the Plead of the Mob, leading them on, and

encouraging them to follow him ; that they did

follow him, and did pull down that Meeting-

Houfe : What do they fay, my Lord, in Anfwer ?

They produce a great many Witneffes, fome that

are inconfiftent with the others, and fome that

do not deferve much Credit. They fay, we are

out in point of Time •, that he was at the Ale-

houfe 'till half an Hour after Ten, fo could not

throw the Sconce in the Fire, as the Witnefs

fwore. I rauft obferve, that the Witnefs was po-

fitive as to the Man that he faw, and the Fact

;

but as to the Time, though he at firft declared

it about Nine or Ten, yet, when preffed as to

the Certainty, he anfwer'd, he could not be po-

fitive as to the Time. Then they fay, that the

Prifoner was driven to the Fire, and that Wood,
the Witnefs, was with him, and faw him forced

by the Mob. Mrs. Giles, another of their Wit-
neffes, fays, that Wood was not with him when
he was going to the Fire. Then, as to the In-

nocence of his Intentions, 'tis faid, the Prifoner

left the Alehoufe, to help a Gentlewoman in the

Strand, upon the News of the Fire •, but the

Poftillion, that brought the News, came to him
foon after Eight, and the Prifoner did not go
then, but ftaid 'till after Ten, fo that is only a

Pretence of Excufe, but no real one. Then they

fay, what he did at the Fire, was not as a free

Agent, but by Compulfion : As to that, we
have proved, that he did not only hollow, and
throw up his Hat and Wig, and Huzza, and
make Proceflions before the Fire, but that he

made a Soldier pull off his Hat, and Huzza,
and do as he did, which feems to be fomething
different from Compulfion.
My Lord, the other Facts, befides the Sconce,

have been proved by fo many Witneffes, that it

is not very material, whether that be true or not;
but even, as to that, the Circumftance of Time
is fo very trivial, fince the Witneffes would not
be pofitive to that, there is little room for doubt
of it. However, as to the reft, 'tis very plainly

and fully proved, and we fubmit it to your
Lordfhip and the Jury.

L. C. J. Gentlemen of the Jury ; Daniel Dam-
maree, the Prifoner at the Bar, ftands indicted

for High Treafon •, for that he, on the Firft of
March laft, in the Parifh of St. Clement Danes,

did, with a great Multitude of Perfons, to the

Number of five Hundred, armed with Swords
and Clubs, raife and levy publick War againft

the Queen.

There are two Things infilled on to bring this

Matter to two Points by the Council of both

Sides ; one is as to the Fact, which will be pro-

per for your Confideration, to confider the par-

ticular Circumfiances : And the other, as to the

Law; how far it will amount to Fligh Treafon,

for High Treafon. 243
and that is what it is the Duty of me, and the
other Judges here, to direct you in. I (hall firft

ftate the i-act as it ftands on the Evidence, and
then point out, as well as I can, where it will

reft for your Confideration ; and if I miftake, I

am fo well affifted, that I am fure it will be fet

right. As to the Fact; the firft Witnefs pro-
duced is Tolboy, who don't ipeak any thing to
charge the Prifoner particularly, but gives an
Account, that upon the Tuefday, the Day be-
fore this Matter, for which the Prifoner is in-

dicted, he palling through the Temple, faw a

great Number of Perfons, that had conducted
Dr. Sacheverel to his Lodgings; there he heard
a Difcourfe of pulling down the Meeting-Houfes :

Dr. Burgefs's was named, and fome were pro-
pofing to have it deferr'd 'till after the Trial ; but
others would have it the next Day. What the

Refult of that Difcourfe was, he don't know, for
he made no Stay ; he paffed through them, and
left them difcourfing.

The next Witnefs was Orrel: He gives a par-
ticular Account of the Prifoner, and the Meet-
ing-Houfes he had any Concern in the pulling

down. He fays, (after he had obferved fome-
thing of a great Mob gather'd together, a Night
or two before) that he was at a Coffee-Houfe,
where Word was brought, that they were pul-
ling down Dr. Burgefs's Meeting-Houfe ; he'

went to fee what they were doing ; he was in

the Meeting-Houfe three or four Times, and
went to and fro. He takes Notice, that there

was a little Man in the Pulpit, pulling that down,
and that appears to be pretty early : That about
Ten o'Clock he had Notice of their pulling

down another Meeting-Houfe : That he went to

Fetter-Lane, and there was the Conftable infulted

to fuch a Degree, that he was forced to go off

:

That Meeting-Houfe was pull'd down, and
burnt in Holborn ; the Materials of Mr. Burgefs's

were carried into Lincoln's- Inn-Fields, and burnt
there : That thence he went round, and came
into Lincoln's-Inn- Fields again, and found them
very bufy about that Fire. He tells you what
Queftions were there afk'd, and what Inftigati-

ons were ufed one to another: One afked, Where
is the Lord Wharton's ? And others, Where is

the Bank ? And the Cry was, To the City, to

the Bank, and Damn them, we will have all the

Meeting-Houfes down ; and afterwards, Dam-
maree was one of them that ufed that ExpreiTion

himfelf : That then he took Notice, that from
the Middle of the Fields, there divided a final I

Body, and he took Notice of 3 pretty tall Man,
leading them on : I was then, fays he, too far

off to diftinguifh him, but he fays, he kept his

Eye on him, and coming nearer, he found it was
Dammaree : That he call'd on them to go to

Dru>y-Lane ; and that fome propofing to go to
Wild-Street, fome of the Company faid, That
was but a Bird's-Neft, that in Drury-Laue war
worth a great many of it; Dammaree, all the

time encouraging, and damning them to come
on, and the Cry was, High-Church and Sache-

i)erel. Being thus attended, Part of them went
towards the Arch ; the other Party, which Dam-
maree led, went towards Great Queen-Street :

That he faw them go into Great Queen- Street,

and then he faw no more of Damtuarce. He
fays, that he went into Drury-l.anc, and there

they had pull'd down another Meeting-Hou fir,

and were burning it ; that the Guards coming-

thither,
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thither, he met them, and told them, the great

Body was in Drury-Latie : That when he came

there, the Guards were refitted by them. One

Perfbn he mentions particularly, but it was not

thought material to go into that ; he drew his

-Sword, and laid, Damn them, he did not care

for the Guards, nor the Parliament neither ; that

there were Swords drawn, the Officers and Sol-

diers were attack'd, and that they laid, They

would fight the beft of them. Dammaree don't

appear to be there, for thefe are the Perfons that

he had led on, but what was become of him don't

appear, but by his own Witr.effes. On this, Mr.

Orrel went away ; for there was a Rumour,

1 hit a Body was gone to the Bank, therefore he

thought to lead the Guards thither, that being

of greateft Confequence to the Publick ; and

thoi'e Perfons that had it in their Heads to go

thither, .knew tney fhould have given a great

Blow to the Credit of the Nation, if they could

do any thing there: That he found, inftead of

that, they were gone to Black-Friers : That he

call'd on the Captain of the Guard, and fhew'd

him the way to the Meeting- Houfe there. This

is the Account he gives of the Matter.

The next is Collier : He fays he faw Damma-
ree in Lincoln''s-Inn-Fie!ds, at the Fire, bring the

Branch from the Meeting-Houfe : That he car-

ried it three times round the Fire, in a Sort of

Proceffion, huzzaing, and then threw it in. He
gives an Account of fomething elfe that was

brought there, and carried likewife about in Pro-

ceffion. The firft Witnefs obferves, that he

threw up his Hat and his Wig both, that you

may not miftake him for the Man in his own black

Hair ; and another being afk'd, What he had in

his Hand ? faid, He had nothing but his Wig,

and you will confider, whether the Hair he had

on then, was not the fhort Hair that the other

Witnefies fpeak of.

The next Witnefs fays, that he faw him at

the Fire firft, about Nine: That he believes he

was there two or three Hours ; and that he

call'd upon them to go away to Lrury-Lane, and

that he went with them that way. As to the

Meeting-Houfe in Drury-Lane, none fay, that they

law him there.

SHU fays, That he faw Dammaree in the Alley

about Eleven, and fays, there was then a Fire in

the Fields; and he only fays that Dammaree hol-

low'd among the reft : But it may be material, by

and by, t6 confider his being in the Alley about

Eleven ; for when you confider the Evidence of

the Women, of bringing the Branch to the Fire,

and that the Fire was dead burnt when they went

away : You will then call to mind, that the bring-

ing the Branch was one of the laft Things.

Mitchell fays little more, than that he law him
hollowing, and throwing up his Hat ; and that

it was about Eleven o'Ciock. This therefore only

confirms that he was there, and that he was in

the Alley.

The next was Morgan: He fays, that hear-

ing of a great Tumult at the Meeting-Houfe, he

went thither, and found them at work, and a

Fire was made before he came : That Dammaree'

was there, in his Waterman's Coat, which is a

Circumftance all the reft do agree in : That he

encouraged the Mob very much : That he waik'd

round the Fire with the Bedftead that was thrown

in, and fome other Things were thrown in after-

wards. This Man aik'd them, What they were

doing ? the Guards are coming, and they faid,

Damn the Guards, and the Parliament too, we
are ready to face them all. "When they enquired

where that Man was that fpoke of the Guards,

(for he was a Difcourager of the Bufinefs) there-

upon he got off, and went away. He fays, he

faw the Doors of the Meeting-Houfe thrown in,

after they had been carried in Proceffion ; and
that it might be Half an Hour after Ten, or

more.

The next is Eaton : He fays he faw him at the

Fire, and faw feveral Things brought to the Fire,

but did not fee him bring any thing; But Dam-
maree appear'd as one of the principal : And that

Dammaree, and fome otherSj compell'd a Soldier

to pull off his Hat, and that Dammaree fpoke to

him particularly ; and the Time he fpeaks of, is

about half an Hour after Ten;
This is the Strefs of the Evidence for the

Queen, by which, fuppofing that there was no-

thing faid to oppofe it, it is fully made out that he
was engaged with thofe other Perfons that did

pull down Mr. Burgefs's Meeting-Houfe, and
affift in carrying the things to the Fire in Lin-

coln s- Inn-Fields, and burning them : That he
led them away to Drury Lanet and that he and
others faid they would have all the Meeting-
Houfes down. There was an Oppofition given

to the Guards, and you will find that the like was
done in other Places.

Now you are on the other hand to confider

what Defence is made for the Prifoner, and by
that, to weigh what Credit you will give to this

Teftimony on the Behalf of the Queen. They
attempt to give an Account where he was all

that Day, and by that they would ffiew, that

the Witneffes produced for the Queen, muft be

miftaken ; becaufe it is impoffible he fhould be
there at the time they fay he was, for they un-

dertake to fhew from Ten in the Morning 'till

Eleven at Night, where he was. And another

thing they infift on, is, that what he did, was
by Force and Violence ; tho' they don't deny
he was there, yet fay they, he did nothing more
than the Queen's Witnefies did : They pulled

off their Hats, and made the fame Outcries for

their own Safety. They fay likewife, that the

Man was in Drink; and I know not what Ufe
they would make of that, whether by way of
Excufe of his Crime, or whether it is to fhew
that he could not do what he is alledged to have
done. They call Allen and Pink to ffiew where he
was in the Morning ; they only fhew how early

they began to drink : And as Wood fays, he con-

tinued it till after Ten at Night.

The next is Wood, and he is material, if

you can give Credit to what he fays : He fays,

he was at the Bell in Water-Lane 'till a Quarter
after Ten, that there came in News that there

was a Fire in the Strand, and that was the

Reafon of Dammaree'*, going out ; that he ftart-

ed up, and faid there was a Gentlewoman in

the Strand that was an Acquaintance of his, and
he would go and help her ; that thereupon he

and Wood went out to affift this Gentlewoman.
It fell out, that as they were going through
Temple-Bar, there was fo great a Multitude that

came out of the Strand, that they ftopt them,
and they were carried along with the stream up
Sheer-Lane through Lincoln .'-Inn, through the

Wicket, and there the Mob feized him, and

would have him along with them. I am forry,

I muft
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I muft needs fay, that we are forced fometimes Cummins fays, that he faw a Waterman in the

to fee fuch Men brought into a Court of Juftice : Queen's Coat, and that he faw him receive a

I would not take Notice of it, were it not Blow on his Head for not takin°- off* his Hat

;

flagrant and vifible to every body's View. In and that he faw him pufhed to and a»ain, and
the firfl Place, it is inconfiftent with itfelf that that he feemed to be very drunk ; and this he
he fhould be going along Fleet-Street by the mentions to be about Eleven o'CJock.

Temple at Ten, or between Ten and Eleven* The next are Reading and Prince; they came
and that there fhould be fo great a Crowd when together, and went together : They fay, they

the Fire had been three Hours before as they faw the Sconce brought by a fhort Man in his

would have it. From what Place could this own black Hair, and that this Man had on a

Mob come? There is no Account of any Affem- Waterman's Coat with a Badge, but they could

Uy of a Mob that had been that Way 5 but if not diftinguifh it; they could not diftinguifh the

they were ftopt from going along, how could Colour of the Coat, but his Hair was black, and
they get crofs the Screet ? For it was more eafy to he a little Man ; and tho' they were not near

go along by the Walls, than to crofs the Street ; him, yet they were near Dammaree foon after,

and how could he get into that Stream ? he muft About three Quarters of an Hour after, going
force himfelf into it firfl ; and how could that homewards, they^went towards Queen-Street, and
great Crowd get into Sheer-Lane ? Then in there they met Dammaree, (that was abouc
Lincoln's-Inn you are got into a large Place, Eleven,) coming from Queen-Street, and going
and in that large Square, unlefs a Man would to the Fire. It feerns they had fome Talk with

lay hold on him, it is impoffible to drive him him, and he kiffed one of them, and they are

through that narrow PafTage at the Wicket ; fure that this is the Man, and there they find

then what became of him after, he can't give any him at Eleven. Cummins faw him at the Fire

Account : Sometimes he went by the dead Wall, at Eleven, and he was with Mrs. Giles three

fometimes by Sheer-Lane, and fometimes by Quarters of an Hour after Ten. Thefe Wo-
Chancery-Lane. Then he is afked where they men fay, when they obferved this fhort Man,
feized Dammaree ? He fays, againfl the dead they were without the Mob : when they came to

Wall: I believe every body knows there is no the Fire, there was a great Mob about it; and
dead Wall 'till you come to Lincoln's- Inn- Fields, as you have heard from others of the Witneffes,

and that he who turn'd on the Left-hand from that there were fome Thoufands, you may ima-
the Mob, could not fee them feize him there, gine them fome Hundreds. They were behind
But all that he fays is overthrown by the other the Mob, and he a fhort Man : and they were
Witneffes, for they contradict him as to his afked how they could fee or obferve him ; they

going to afTift this Gentlewoman ; no, he ftaid fay, they difcovered him as they look'd under the

an Hour after the News : Nay, that you may Arms of fome of the People. You will have
have an Inflance of the Uncertainty of the Com- fome Regard to this Evidence by and by.

pmation of Time, that Witnefs, which is Bijhop, The next is Walker, who is a Waterman, and
fays, the News was brought him at half an fays, he took up Dammaree at half an Hour af-

Hour paft Eight, and that he ftaid 'till half an ter Eleven, for he took Notice of the Clock;
Hour paft Ten ; and then being afked, How and there is Reafon to think, that while he was
long after the News was brought he went away, waiting in his Boat, he might obferve the Clock :

he fays, about an Hour : And this is an Inflance He therefore I believe may be relied on. He
that People are not exact in giving an Hour on fays, he carried him crofs the Water, and fethim
fuch Occafions. down at, or near home ; and therefore you may

Fucard came next : He fays only that he was believe he did no more,

in Drink. But that Part of Wood's Evidence, Hales fays, That fhe met him at the Strand-

whereby he would have you believe that he went Bridge near Eleven ; there could not be much
in Kindnefs to help the Gentlewoman, is contra- difference in that Time. Harbins fays, fhe met
dieted by Bijhop; for he faid, they had a Supper him with Hales, and it was about Eleven.

after the News of the Fire ; and the Poflillion This is the Evidence as to the Facts : They
fays, that he ftaid an Hour at leaft. have called others to give an Account of his Re-
Ward and Giles give this Account : That he was putation ; and as of the one Side his Reputation

at Giles's Shop in Fleet-Street about half an Hour is not attempted to be fhaken before this time,

after Ten, which is about the Time that he went fo they have brought Witneffes to prove him a

away from the Bell: That he ftaid there 'till firm Man to the Church and Queen, and a

three Quarters of an Hour after ; but they both peaceable Man. He took Notice of the Pro-

contradict Wood, for he fays he went with Dam- ceedings of Dr. Sacheverel, and as one of the

tnaree ; but they fay, he was not with him. Witneffes fays, he wifh'd that Sermon had not

She gives this Account : That they heard there been printed, and then we had not had this

was a Fire in Lincoln''s-Fm- Fields long before Buftle ; and that fhews, in that Inflance, an In-

this ; that they heard of it about Eight o'Clock, clination not to be engaged in fuch a Mob as this,

and that about that time they faw two Men with They fhew other Inftances of his preffing Seamen
Irons, which they faid were the Irons of the for the Queen ; and this is the Strength of the

Pulpit ; and he fays, that he knew them ; which Evidence on the other Side,

does prove that the Bufinefs. She was afk'd, How As to the Ufe they would make of the Dif-

fhe knew him to be the fame Man ? and I think ference in point of Time, I would obferve that it

fhe gives a good Account of it. She takes No- is difficult to fet that right among his own Wit-
tice of one thing that fome afked him, Who he neffes ; and it is alm.ofl impoffible to be exact to

was for ? He did not make Anfwer that he was half an Hour. For Giles fays, that he came to

for High-Church, or Sacheverel, or any thing of her Shop at a Quarter after Ten, arid the other

that; but gave a civil Anfwer: You fee who I Witneffes fay, he did not leave the Alehoufe

am for ; I am for the Queen. 'till half an Hour after Ten : But this is no

Vol. VIII. . Krr Objection.
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Objection. It is not to be expected that People

fhould be fo exact upon fuch an Occafion

;

therefore how does this oppofe the Evidence of

the other Side. If they had not brought iome

Witneffes themfelves to prove he was there,

they might as well have ufed it as an Argument

to prove he was not there at all. For they have

given an Account of him 'till Eleven •, but you

muft confider what Credit is to be given to fome

of their own Witneffes, that prove he was there ;

and then you muft confider what Weight is to

be laid on the Variance of Time, when all lies

in the Compafs of about two Hours. You ob-

ferve too, that they give no Account where he

had been when he came from towards Queen-

Street ; for if it be true that he was ill ufed,

for not pulling off his Hat, how comes he to be

coming back again to the fame Fire ? Therefore

confider how far they are to be reconciled ; for

if there is a way to reconcile them all, that will

be an Inducement to you to believe they all fpeak

right.

Co/Her fays, he faw him bring the Branch,

that it was pretty near the time of his going

away to Drury-Lane, and it was not long before

the Time that the Women went away, and met
him coming back again : So that tho' it was

begun to be rifled at Eight o'clock, yet by

the Evidence of the Women, it appears that

the Branch was thrown in between Ten and

Eleven ; and that is confiftent with the Time
that he left Mrs* Giles, Then if that be fo,

What is there that contradicts it ? Nothing but

a Computation in Time, and an eafy Supposition

fets that right. If they miftook but half an Hour,
or an Hour, it fets all right ; and it is eafy in fuch

a Hurry to miftake it.

Orrel fays, that Dammaree led the Mob to-

wards Drury-Lane through Great Queen-Street ;

then when he had done his Work there, and

the Guards had difperfed them> he comes back

again, and the Confequence is, that thofe two
Women fhould meet him. This falls in with

what the Witneffes fay, that he led them to-

wards Queen-Street about Eleven, and they fay,

they met him coming from that way back again,

about Eleven ; and they don't pretend to give

any account of him that way, tho' it might have

been as eafy for him to do it, as to give an ac-

count of himfelf in Lincoln's-Inn -Fields. And
if this Man was only forced to throw up his

Hat, and Huzza, and got from them as foon as

he could, his neareft way to Strand-Bridge was
not by Great Queen-Street ; and then how comes
he to come back again ? But if he fet them on
in Drury-Lane, it was then very proper for him
to come back and vifit his Friends that he had
left in Lincoln's- Inn-Fields, and fee how the

Work he left them to do, went on. Then the

time that the Waterman carried him over is right

;

that after all was done, he fhould go home ; but

it don't appear which way he went, and he might
do all thefe things charged, and yet go home at

that time.

As to his Defence that he was forced, there

isonly Wood, and the Man that went to fee his

Apprentice. Cummins only faw him receive a

Blow for not pulling off his Hat ; and fays,

he was fhov'd about by the Mob : But it is

plain he was one -of them that forced the Soldier

to huzza, and pull off his Hat, and there is no-

thing to contradict that. They take Notice of his

being in drink ; it is reafonable to think it was fo,

but that is not to be any Excufe at all : I be-

lieve a great many of thofe People might be

in drink, and that is a fit Preparation for fuch

Enterprizes as thefe •, when Men are going to

act fo contrary to Law, they ought to prepare

themfelves for it by Drink, and a little more
might carry them to any other Houfes ; nay,

might carry them to St. James's. If a Man be

guilty of a Crime of fo great Confequence, it is

no Excufe that he is in drink : It is a Crime
that he is in drink ; but he was not fo far dif-

ordered, but he knew what he was about : He
could lead them to Drury-Lane; tell them that

he would have all the Meeting- Floufes down,
and ufe proper Words to encourage them :

Therefore that Drink, that don't difable him from
doing Mifchief, muft not be an Excufe for doing
it.

As to his Reputation, I ought to take No-
tice to you what I think is the Nature of that

Sort of Evidence, and the proper Weight that

is to be given to it. When a Man is accufed

of any Crime that is wicked, or difhoneft, and
it is not fully proved upon him, but it is in

doubt ; then his Reputation is of great Mo-
ment, becaufe it is not to be thought that a
Man of a good Reputation would be guilty

of fuch a Crime as carries Slander with it. But
you will confider in the firft Place, that that is

not to prevail againft pofitive Evidence, if you
believe the Witneffes : If fo, a Man muft al-

ways efcape the firft Crime he is guilty of. But
there is another unfortunate Circumftance I muft
obferve, that we are in a Time when many Peo-
ple were led into a Belief, that doing thefe Ac-
tions was a commendable Thing ; that it was a
fhewing their Zeal to the Queen and the Church

;

and I doubt not, but many of them that were
concerned in this Matter, were poor miftaken

Men, that thought they were doing their Duty,
and what did well become them. And if that be

the Cafe, then his Reputation and good Behaviour'
before is of no Confideration.

It is unhappy indeed, that thefe Miftakes are

propagated ; but it is monftrous to fee how -

People may be mifled; that they fhould fall foul

on the Diffenters, and pull down the Meeting-
Houfes, when they are rather the Objects of Pity

than Anger. If they are not fatisfied with the

Eftablifh'd Church, which is the beft in the

World, and they lofe the Benefit and Advan-
tage of that excellent Conftitution, they are to

be pitied for their Miftake : But why fhould

any one be angry becaufe they do a Prejudice

to themfelves ? But this Matter having been

under the Confideration of the Legiflature, and
"

there being a Law that allows them the Liberty

of ferving God in their own way ; fince that

Liberty is allowed them, Why fhould any body

be concerned that they enjoy it ? And why
fhould their Meeting-Houfes be pulled down ?

But Dr. Sacheverel at that time, (I would not

reflect on him ; he has undergone a Cenfure in

another Place) when he had fallen foul on

the Toleration, and reprefented it as an En-
couragement to Schifm, and a Ground of Danger
to the Church, thofe People that thought him a

Confeffor for the Church, thought they could

do no lefs than pull down thofe Meeting-Houfes,

which were the Seminaries of Scbifm. And
this Doctrine of Non-Refiftance, which is cried

up
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Up in all Cafes to be the Doctrine of the

Church, this Doftrine is to be propagated by

Refiftance; thefe People will refill, to fhew they

are not for refilling, and oppofe the Queen's

Guards in Vindication of that Doctrine that no

body ought to refill : But it Ihews that when

a Madnefs is got among the People, they can't

think as they ought to do, and many unaccoun-

table things will be done ; and therefore he might

think it no Blemifh to his Reputation : And Dr.

Sacheverel, that has been condemned for thofe

things by the Parliament, and Hands convicted of

bein» guilty of them, fome People having made it

honourable to him, others thought it might be

an Honour to them too, to demolifh Meeting-"

Houfes, and to raife Seditions and Riots, which

are not to be born in a civilized Country ; for no

body knows where Popular Tumults will end.

This being then the Matter of Fad: on both

fides, and what there is in Fact, and in Pre-

emption-, give me leave to take Notice what

the Law is in this Cafe. For it has been infilled

on by the Council for the Prifoner, (and I muft

do them Right, they have taken into Confide-

ration all the Cafes that relate to this matter.)

They infill that this is not levying War, and

on this Ground, that he was not proved to be at

the Meeting-Houfe in Drury-Lane, but only at

the Fire at Dr. Burgefs's ; and if he was only at

one Place, one Inftance would not make it levy-

ing War. If, fay they, there had been a gene-

ral Intention, it would have gone hard with him ;

there was an Intention the Night before, and

Mr. Burgefs's was only mentioned ; and it is not

certain that there was a general Defign to pull

clown the reft. Nay, he was not there, and it

was by accident that he came to Lincoln's-fan-

Fields, and he was but at that one Place ; and

they take notice of fome Cafes, efpecially that

about the Bawdy-Houfes, and that the Lord

Chief Juftice Hale differed from the reft of the

Judges.

This is a Matter that has been often under

Confideration : The Act of the 25th Edward the

Third, which is the great Law - for Declarations

of Treafon, declares what fhall be adjudged

Treafon : Compaffing or Imagining the Death

of the King, and levying War againft the King,

are two diftinct Species of Treafon. Now they

fay, that nothing was defign'd againft the Queen.

If the levying War againft the Queen, was there

meant only of a War againft the Queen's Per-

fon, it would have been idle to mention it in

that Act, becaufe they had before made the com-
paffing her Death to be Treafon.

Now he that levies War, does more than

compafs and imagine the King's Death •, there-

fore it has been always ruled, that where there

is an actual levying of War, which concerns the

Perfon of the King, they lay the Treafon to be

the compaffing the Death of the King, and give

a Proof of it by levying War. But there is

another levying of War, which is not immedi-

ately againft the Perfon of the King, but only

between fome particular Perfons. There is a

vaft Difference between a. Man's going to re-

move an Annoyance to himfelf, and going to re-

move a publick Nufance, as the Cafe of the

Bawdy-Houfes ; and the general Intention to pull

them down all is the Treafon : For if thofe that

were concerned for them, would defend them,

and the others would pull them down, there

would be a War immediately.

247
In the Cafe of Inclofures, where the People of

a Town have had Part of their Common inclo-

fed, tho' they have come with a great Force to

throw down that Inclofure, yet that is not le-

vying of War; but if any will go to pull down
all Inclofures, and make it a general thing to

reform that which they think a Nufance, that

neceffarily makes a War between all the Lords
and the Tenants. A Bawdy-Houfe is a Nufance,
and may be punifhed as fuch ; and if it be a par-

ticular Prejudice to any one, if he himfelf fhould

go in an unlawful manner to redrefs that Prejudice,

it might be only a Riot •, but if he will fet up to

pull them all down in general, he has taken the

Queen's Right out of her Hand : He has made
it a general thing, and when they are once up,
they may call every Man's Houfe a Bawdy-
Houfe ; and this is a general thing, it affects the

whole Nation.

Now to come to this Inftance. If you believe

the Evidence, Dammaree was concerned in pul-
ling down two Meeting-Houfes : He was not
prefent at Drury-Lane, that is, he was not pro-
ved to be there ; but if he fet others on to do
it, it is his doing, and he as much pulled down
that Meeting-Houfe in Drury-Lane, as if he had
pulled it down with his own Hands. Befides,

they tell you his Declaration, that he would
have all of them down. Again, thefe Gentle-
men don't feem to deny, but if the Intention
were general, it would be levying War : If it

were general, where would it end? And it is

taking on them- the Royal Authority ; nay,
more, for the Queen can't pull them down till

the Law is altered : therefore he has here taken
on him not only the Royal Authority, but a
Power that no Perfon in England has. It con-
cerns all that are againft the Meeting-Houfes
on one fide, and all that are for them on the
other, and therefore is levying War.
They faid, they would defire this Point to be

referved to them on the account of the Opinion
of the Lord Chief Juftice Hale : But I believe
this Matter has been lb often fettled, that it would
be ftrange for us to depart from fuch a fettled
Rule of Law •, for thefe are only the fame Ar-
guments that were offered by the Lord Chief
Juftice, and he offered the fame Arguments that
were ufed in Queen Elizabeth's Reign ; but it

was then held to be Treafon, and has been held
fo ever fince. His Objection made them confi-

der it then, and they did fo ; and I fuppofe they
will not expect that it fhould have more Weight
out of their Mouths than out of his. It was then
fettled, and has been taken for Law at all times
fince, fo that it is not a Matter now to be called

in queftion. And as to the Statute of 13 Eliz. the
Intention to levy War furely is not an Intention
to do a thing, which when it is done, is not
levying War.
Thus the Matter (lands in Point of Law : I

take it to be clear that it is levying War, if you
take him to be Guilty of being at one of the
Meeting-Places, and leading them, and tempting
them to another. Whether that is true, or not,
is what muft be left to your Confideration. You
have heard what has been faid, and what Difficul-

ties arife in point of 'lime, and on the other
Proofs: If you are of opinion, that he was pre-
fent at Lincoln's- fan- Fields j and did enrourage
them, and acted any otherwife than by force ;

if you believe he led, or invited them to anoth
Place, and pull'd down that, then you v ill find

him
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him Guilty of High Treafon. If you think he

was not there, or was under a Compulfion, then

he will not be Guilty. As for his being drunk,

whether he was fo or not, ought not to influence

one way or other.

Cler. of Arr. Officer, take care of the Jury.

Lay your Hand upon the Book. (Which he did.)

You fhall well and truly keep every one fworn

of this Inqueft, together in fome private and con-^

venient Room, without Meat, Drink, Candle,

or Lodging. You fhall not fuffer any Perfon

whatfoever to fpeak to them, or any of them,

neither fhall you yourfelf fpeak to them, until

fuch time as they have deliver'd up their Verdict,

unlefs it be to afk them, whether they be agreed

of their Verdict. So help you God.

Then the Prifoner was taken away, and the

Jury withdrew to the Room provided for them,

and after about an Hour's Confuitation, agreed

upon a Verdict, and coming into Court, were

call'd over.

Cler. of Arr. Gentlemen of the Jury, anfwer to

your Names. Sir Edward Gould.

Sir-Edward Gould. Here. (And fo of the refi.)

Cler. ofArr. John Collis.

John Collis. Here.

Cler. of Arr. Gentlemen, Are you agreed of

your Verdict ?

Omnes. Yes.

Cler. of Arr. Who fhall fay for you ?

Omnes. Our Foreman.

Cler. ofArr. Set Daniel Dammaree to the Bar.

Which was done.

Cler. ofArr. Daniel Dammaree, hold up thy

Hand.
Which he did.

Gentlemen of the Jury, look upon the Prifo-

ner. How fay you ? Is he Guilty of the High
Treafon, whereof he ftands indicted, or Not
Guilty ?

Foreman. Guilty.

Cler. of Newgate. Look to him, Keeper. Guilty

of High Treafon.

Cler. of Arr. What Goods or Chattels, Lands

or. Tenements, had he at the time of the High
Treafon committed, or at any time fince ?

Foreman. None to our Knowledge.

Cler. ofArr. Then hearken to your Verdict,

as the Court has recorded it. You fay that Da-
niel Dammaree is Guilty of the High Treafon,

whereof he ftands indicted, and that he had no
Goods or Chattels, Lands or Tenements, at the

time of the High Treafon committed, or at any

time fince, to your Knowledge : And fo you

fay all.

Omnes. Yes.

Cler. of Arr. Gentlemen of the Jury, the Court

difcharges you, and ,thanks you for your Service.

Cryer, make Proclamation.

Cryer. O Yes, O Yes, O Yes. All manner of

Perfons, that have any thing more to do at this

General Seflions of the Peace, Seflions of Oyer
and Terminer, and Goal-Delivery of Newgate,

holden for the City of London, Seflions of Oyer
and Terminer, and Goal-Delivery of Newgate,

holden for the County of Middlefex, may depart

hence for this Time, and give their Attendance

here again To-morrow Morning at Eight of the

Clock.

GOD fave the Qjj e e n.

On Saturday the 21JI of April, 1710, being the

lajl Day of the Seffions, the Lord Mayor, and-

Mr. Serjeant Richardfon, who atled as Deputy-
Recorder, in the Abfence of Sir Peter King,
Knt. Recorder of the City of London, with fe-
deral Aldermen, and Juflices of the Peace for
the County of Middlefex, came into Court about

Six in the Evening ; and the Court being re-

fumed, the Prifoner, together with Samfon Archer,
convitled the fame Seffions, for ftealmg a Horfe^
was brought to the Bar, to receive Judgment

:

When the Court proceeded thus.

Cler. of Arr. Daniel Dammaree% hold up thy
Hand.

Which he did.

You have been indicted for High Treafon, in

levying open War within this Kingdom, againft

Her Majefty ; you have pleaded Not Guilty, and
have put yourfelf for Trial upon your Country,
which Country have found you Guilty : What
can you fay for yourfelf, why the Court fhould
not pronounce Judgment againft you, to die ac-

cording to Law ?

• Dammaree. My Lord* I afk Pardofl of the
Queen and the Law, which I confefs rhyfelf to
have offended in a very vile, and unjuftifiable

manner, and humbly beg, that my Cafe may be
favourably reprefented to Her Majefty ; having
no other Dependance, but on Her Royal Mercy.

Mr. Serj. Richardfon, Have you any thing to

offer by yourfelf, or Council, which may be of
fervice to you in Arreft of Judgment ?

Dammaree. No, my Lord.
Mr. Serj. Richardfon. Then call upon the other

1

Prifoner.

Cler. of Arr, Samfon Archer, hold up thy
Hand.

Which he did.

You have been indicted for felonioufly ftealing

a bay Gelding, the Property of William Birch

:

You have pleaded Not Guilty, and put yourfelf

for Trial upon your Country, which Country
hath found you Guilty : What can you fay for

yourfelf, why the Court fhould not proceed to

give Judgment againft you, to die according to

Law ?

Archer. It is my firft Fact, and I pray that I

may be tranfported.

Mr. Serj. Richardfon. Is that all you have to
fay ?

Archer. Yes, my Lord.
Cler. ofArr. Then, Cryer, make Proclamation.

Cryer. O Yes. All manner of Perfons are

commanded to keep Silence, while Judgment is

giving, upon pain of Imprifonment.

Mr. Serj. Richardfon. You that are the Prifo-

ners at the Bar, you have pafs'd your Trials for

capital Offences, of which you have been feve-

rally indicted : You have had patient Hearings :

One of you has had the Afliftance of Council of
great Skill and Ability, and all the Liberty and
Indulgence you could, in reafon, defire or wifh

for ; but your Guilt was fo plain and evident,

that every one, that heard your Trials, muft ad-

mit, that you ftand juftly convicted by the Ver-
dict of your Country. Your Crimes, as they are

various in their Natures, fo they fubject you
to different Punifhments ; but your Sentences have
this fatal Similitude, that they both terminate

in Death : which, though terrible in its na-

ture,
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ture, muft of abfolute neceffity be inflicted by ration I fhall difmifs you, having firft difcharged

the Civil Magiftrate, where the publick Peace is

rebellioufly broke, or private Property notori-

oufly invaded. Without thefe penal Sanctions,

the Court of the Duty incumbent upon it, by
pronouncing the feveral Sentences the Law has
appointed.

it is impoffible that Order and good Government

fhould fubfift in any Nation ; and how movingly

foever your prefent melancholy Situation may
plead for Pity and Companion, yet the Good of

the whole, and the Protection of the Innocent,

are Confederations of much higher Importance :

And you have the lefs to offer for yourfelves,

fince the nature of the Crimes you have commit-

ted is fuch, as that they muft be the Effects of

very vicious Principles, or extravagant Paffions :

One of you hath offer'd Violence to a Body of

People, whom the Law has thought fit to tolerate;

and your manner of proceeding was attended

with fuch defperate Circumftances of Terror

and Mifchievoufnefs, as threaten'd • Deftruction

and Defolation to an innocent Neighbourhood,

when to your own malicious Actions you added

the Fury of an Element more cruel and mer-

cilefs than yourfelf. You have indeed endea-

vour'd to excufe yourfelf by pleading, that your

Crime was the Effect of drinking, which is a

much weaker Defence than your Fellow Prifoner

makes, who fays, he robb'd out of Neceffity. Judgment of the Law upon you is, and it is

Neither of thefe Cafes will juftify a Breach of awarded by the Court

:

the Law in the leaft degree, much lefs will it

excufe High Treafon, or Felony. The necefli-

fairer Claim to Pity,

the latter voluntarily

inflames his Paffions ;

You Daniel Dammaree, having been convicted
of High Treafon, the Judgment of the Law is,

and the Court doth award :

That you be carried from hence to the Place
from whence you came, and from thence
be drawn upon an Hurdle, to the Place
of Execution, where you fhall be hang'd
by the Neck, 'till you are almoft dead,

and being alive, you fhall be cut down ;

your privy Members fhall be cut off;

and your Bowels taken out, and burnt
before your Face : That your Head be
fever'd from your Body, and your Body
divided into four Quarters : Your Head
and Quarters to be difpos'd as the Queen
fhall appoint. And the Lord have Mercy
upon your Soul.

And you Samfon Archer, having been convicted

>of Felony* without the Benefit of Clergy ; the

D
Perfontous Merlon indeed has a

than the Drunkard ; for

weakens his Reafon, and

and by that very Action is guilty of an Offence

againft common Decency, and the Laws of the

Land ; while it is poflible the Misfortunes of the

other may be unavoidable, though they are too

often the Confequences of Idlenefs, Extrava-

That you return from hence to the Place

from whence you came, and that from
thence you be convey'd to the Place of
Execution ; where you are to be hang'd
by the Neck 'till you are dead ; and the

Lord have Mercy upon your Soul.

Dammaree. My Lord, I defire my Wife and
Children may have Liberty to come and fee me

gance, and Debauchery. We live in a Trading in Prifon, in the Abfence of the Keeper.

Country, and, I believe, there are few Inftances, Mr. Serj. Richard/on. As for feeing your Wife
where a Man in Health, and of an honeft Cha- and Children, that we don't deny you ; but we
racier, may not earn the Bread of Induftry, and can't allow them to be alone with you, becaufe it

eat it in Security. It was for this Purpofe, for may occafion an Efcape.

the Security of the Innocent, that the very Laws Dammaree. My Lord, if any other Minifter

were made by which you are now to fuffer : And will be fo kind as to vifit me in my Diftrefs, I

as thefe Laws are founded upon an higher Infti- hope it will be permitted.

tution, even the Laws of God ; you will do well Mr. Serj. Richard/on. Ay, by all means. 'Tis

to confider yourfelves as Offenders againft the a Liberty that, I think, was never refufed. You
Laws of your Maker, and accountable not only fhall have all the Favour that is ufually fhewn to

for thefe Crimes, but for every Action of your Perfons in your Condition.

Lives, at a higher Tribunal, at which you are Then the Prifoner was taken away, and -the

likely to appear in a fhort time, perhaps in a few Court proceeded to the other Bufinefs of the

Days. Upon thefe Confiderations, the Lenity of Seffions ; and afterwards adjourn'd to Wednefday

our Conftitution gives a fhort Refpite to Perfons the 25th of May following,

your deplorable Circumftances ; and this Cityin

provides a Clergyman, whofe Profeffion and Ex
perience enable him to advife and affift you in

making a proper Preparation againft your ap-

proaching Change ; to which important Prepa-

Upon the Report of the Prifoners Cafes to the

Queen, they both were reprieved ; and fome time after

Dammaree received Her mofl gracious Pardon.

Vol. VIII. Sff LVII. The



H° §y. The Trial of Francis Willis/ 9 Annas,

'i,F*i

LVII. The Trial of Francis Willis, a Footman, for High
Treafon^ in levying open War againft Her Majefty$ in the

Kingdom, under Pretence of pulling down Meeting-Houfes*

9 Annse, 1710.

[ At the Seffions-Houfe in the Old-Baily. ]

Domino, Regina verfus Willis.

Die Veneris Vicefimo die Aprilis Anno Domini &f

Regina praditlo.

THE Court being refumed, as in the Trial

of Dammar'ee, and the fame Judges being

prefent.

Cler. of Arr. Middle/ex Cryer, make Proclama-^

tion.

Cryer. O Yes, O Yes ; You good Men of the

County of Middle/ex, fummon'd to appear here

this Day, to try between our Sovereign Lady the

Queen, and the Prifoners that fhall be at the Bar,

anfwer to your Names as you fhall be call'd,

every Man at the firft Call, upon Pain and Peril

(hall fall thereon.

then the Jury that were returned on the Pannel,

were all call'd over, and the Appearances of

all thofe that anfwer'd to the Call, were re-

corded.

Cler. of Arr. Set Francis Willis to the Bar.

Which was done.

Cler. of Arr. Francis Willis, hold up thy Hand.
Which he did.

Cler. of Arr. You the Prifoner at the Bar, thefe

good Men, whom you fhall hear call'd, and do
now perfonally appear, are to pafs between our

Sovereign Lady the Queen and you, upon Trial

of your Life and Death. If therefore you will

challenge them, or any of them, your Time is

to fpeak to them as they come to the Book to be

Sworn, ,and before they be Sworn.

Willis. My Lord, I defire that none of the

Gentlemen that ferved upon the Jury Yefterday,

may be fworn now.

L. C. J. You have a Right to challenge Five

and Thirty peremptorily, without (hewing Caufe

;

and as many more as you can fhew good Caufe

againft. If any of the Jury that ferved Yefter-

day, appear now, it will be a proper time to

take the Exception.

Mr. Darnell. My Lord, I take it, the Prifoner's

Intent by this Motion, is to fave the Time of
the Court. He does not intend to make any
Challenges, but to the Jury of Yefterday, whom
he conceives, in fome meafure, to have declared

their Opinions upon the Fact already; and there-

fore defires the Clerk may pafs over their Names
as they (land upon the Pannel.

L. C.J. Let it be fo.

Cler. of yhr. Thomas Nicholls, Efq;

Who appear 'd.

Cler. ofArr. Hold Mr. Nicholls the Book.
You fhall Well and truly Try, and true Deli-

verance make between our Sovereign Lady the

Queen, and the Prifoner at the Bar, whom you
fhall have in Charge, and a true Verdict give ac-

cording to your Evidence. So help you God.
Cler. ofArr. Jofeph Spencir.

He appear d, and was Sworn.

In like manner the other Ten Gentlemen ap-

pear'd, and were fworn, whofe Names follow

:

JURY.
Thomas Nicholls, Efq;

Jofeph Spencer,

John Parfons,

William Hargrave,

John Mills,

Thomas Phillips,

William Breakfpear,

Charles Gardner,

Richard Hazzard,

Samuel Brown,
Francis Higgins,

Daniel Browne.

Cler. of Arr. Cryer, count thefe.

Thomas Nicholls.

Cryer. One, andfo of the reft.

Cler. ofArr. Daniel Browne.

Cryer. Twelve, good Men and true, (land to-

gether, and hear your Evidence.

Are you all Sworn, Gentlemen ?

Cler. of Arr. Cryer, make Proclamation.

Cryer. O Yes , If any one can inform my Lords
the Queen's Juftices, the Queen's Serjeant, the

Queen's Attorney-General, or this Inqueft now
to be taken, of the High Treafon of which the

Prifoner at the Bar ftands indicted, let them come
forth, and they fhall be heard, for now the Pri-

foner ftands at the Bar upon his Deliverance

;

and all others that are bound by Recognizance,

to give Evidence againft the Prifoner at the Bar,

let them come forth, and give their Evidence,

or elfe they forfeit their Recognizance. And all

Jurymen of Middlefex that have appear'd, and are

not fworn, may depart the Court for this Time,

and give their Attendance here again to Morrow
Morning.

Cler. ofArr. Francis Willis, hold up thy Hand.
Which he did.

Gentlemen of the Jury, look upon the Prifo-

ner, and hearken to his Caufe. He ftands in-

dicted by the Name of Francis Willis, late of

the Parifh of St. Andrew Holborn, in the County
of Middlefex, Labourer, for that he not having

the Fear of God before his Eyes, but being moved

aid feduced by the Inftigation of the Devil, &c.

( prout in the IndiSiment, mutatis mutandis, )

againft the Peace of our Sovereign Lady the Queen, .

,
her
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her Crown and Dignity, and againft the Form of

the Statute in that Cafe made and provided. Upon
this Indictment he has been arraign'd, and there-

unto hath pleaded Not Guilty, and for his Trial

hath put himfelf upon God and his Country,

which Country you are. Your Charge is to en-

quire whether he be Guilty of the High Trea-

fon whereof he {lands indicted, in Manner and

Form as he Hands indicted, or Not Guilty. If

you find him Guilty, you are to enquire what

Goods and Chattels, Lands and Tenements he

had at the time of the High Treafon committed,

or at any time fithence. If you find him Not
Guilty, you are to enquire whether he fled for it

:

If you find that he fled for it, you are to enquire

of his Goods and Chattels, Lands and Tene-

ments, as if you had found him Guilty. If you

find him Not Guilty, nor that he fled for it, you

are to fay fo, and no more, and hear your Evi-

dence.

Mr. Thomfon. May it pleafe your Lordfhip,

and you Gentlemen of the Jury, Francis Willis,

the Prifoner at the Bar, ftands indicted, for that

he, not having the Fear of God before his

Eyes, but being moved by the Inftigation of the

Devil, and defigning to withdraw the cordial

Love and natural Obedience, which true and

faithful Subjects of our Sovereign Lady the

Queen do and ought to bear towards Her, and

intending to difturb the Peace and common Tran-

quillity of this Kingdom, on the Firft of March
laft, in the Parifh of St. Andrew Holborn, in the

County of Middlefex, traiteroufly compafs'd and

imagin'd to levy War, and ftir up Rebellion and

Infurrection againft our faid Lady the Queen
within this Kingdom : And that he might ac-

complifh his faid traiterous Imaginations and

Defigns, on the faid Firft of March, and in the

faid Parifh being affembled, with a Multitude and

great Number of People, armed and arrayed in

a warlike Manner, he did then and there unlaw-

fully and traiteroufly levy War againft our faid

Lady the Queen, contrary to the Duty of his

Allegiance, againft the Peace of our faid Lady
the Queen, her Crown and Dignity.

To this Indictment he has pleaded Not Guilty.

Gentlemen, we fhall call the Evidence for the

Queen, and if they prove the Charge, as laid in

the Indictment, we doubt not but you will find

him Guilty.

Mr. Att. Gen. My Lord, the Prifoner at the

Bar ftands charged by this Indictment for be-

ing one of thofe wicked rebellious Perfons, that

had fo little Concern for Her Majefty, and
his Fellow Subjects, that upon the Firft Day of
March laft, he affembled with a great Number
of other feditious and rebellious Perfons, to the

Disturbance of the Peace of the Queen, and her

Subjects. It is furprifing to confider, that under
the Reign of a Prince, fo good as Her Majefty,

any fhould be found fo wicked, as to be liable to

be charged with fuch a Crime as this : when the

Courts are open and free, to punifh any that of-

fend againft the Laws of the Land, that it fhould

be thought neceffary for fuch a Number of Peo-
ple to get together, to do what is the Duty of
the Magiftrate, and for them to take upon them
to punifh Offenders : But we know there are

fome that would bring all things into Confufion,
and the way to do it, is to proceed in this man-
ner. It is not difficult, indeed, to know what

l^f
the Defigns of thefe People were ; you will hear
it was pretended to be a Defign to pull down the

Meeting-Houfes, that is, the Houfes of thofe

People that are unhappy enough to diffent from
the Church. We fhall fhew that this was a De-
fign formed before, and refolved to be executed
the Firft of March : That it was refolved by a
great Number of People met at the Temple, that

the Night following, they would deftroy the

Meeting-Houfes thereabout : That in execu-
tion of this Defign, there were, in feveral Parts

of this County, great Numbers got together,

and that they did make Affaults on divers of Her
Majefty's Subjects, and did pull down many
Meeting-Houfes, gut them, as they call it, and
bring the Materials to their Fires, and there de-
ftroy them. We fhall fhew that this Man was
not only at one, but at feveral of thefe Bonfires 5

that he was there not as a Spectator, but active,

and had the Vanity to be a Captain of the Mob s

that he had got a Curtain belonging to the Meet-
ing-Houfe in Fetter-Lane, that he put it upon
a Pole, and carried it at the Head of the Mob ;

that he came from that Place to another Fire in

Hatton-Garden, and was active in throwing the

Timber into the Fire there. When we have proved
this Fact upon him, that he was concerned in this

manner, your Lordfhip will direct the Gentlemen
of the Jury, that this Meeting together with Force,
to work a Reformation in the State, in order to

pull down the Meeting-Houfes, that this will

amount to levying War, and High Treafon, as it

is laid in the Indictment.

Mr. Soil. Gen. My Lord, the Charge in the In-

dictment has been fully opened, I fhall only call

the Witneffes ; and if we prove the Fact, I take
it to be clear, that it is levying War within the

Statute of the 25th of Edward the Hid.

Then Thomas Tolboy was fworn.
Mr. Soil. Gen. Pray acquaint my Lord, and the

Jury, what you know of any Defign to pull down
the Meeting-Houfes.

T. Tolboy. My Lord, as I went through the

Temple, on Tuefday the Twenty-eighth of February,

I faw there a great Mob, a great many thoufands,

and I heard them confult of demolifhing Mr.
Burgefs, Meeting- Houfe.

Mr. Soil. Gen. What was the Occafion of their

being at the Temple ?

T. Tolboy. They came with Dr. Sacheverel's,

Coach home from Weftminfter.

Mr. Soil. Gen. When was this to be done ?

T. Tolboy. It was to be done the next Night.

Mr. Soil. Gen. You heard this Difcourfe amoncr

them; was Mr. Burgefs\ Meeting-Houfe pulled

down the next Night ?

T. Tolboy. Yes.

Mr. Soil. Gen. Were there any others pulled

down ?

T. Tolboy. I have been informed fo ; but I don't

know myfelf.

Mr. Darnell. Was the Talk particularly about

Mr. Burgefs's, or were any others mentioned ?

T. Tolboy. Mr. Burgtfis was mentioned ; I don't

remember any other mentioned.

L. C. J. You fay no other was named. Was
there any Difcourfe of Meeting Houfes in gene-

ral?

T. Tolboy. I cion't remember any but his men-

tioned. Some faid, we will go prefently and

pull down Dr. Burgefs's Meeting- 1 loufe ; otli

were
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were for deferring it 'till the Morrow Night *

and others, 'till the Event of the Doctor's

Trial.

Then John Lunt was /worn.

Mr. Att. Gen. Look upon the Prifoner, and
tell us if you know him.

J. Lunt. My Lord, I flood within my own
Door in Kirby'-Street, that Night that the Mob was,

and about Eleven at Night, he came over-againft

my Door, and fpoke thefe Words, They made me
Captain of a Party to Night.

Mr. Darnell. My Lord, I muft object againfl

his giving in Evidence what the Prifoner told him.

Mr. Soil. Gen. Surely it is Evidence what a Man
fays.

Mr. Att. Gen. You fay you know him; do you
remember you faw him on Wednefday, the Firft of

March laft ?

J. Lunt. I forgot the Night : It was the Night
the Meeting-Houfe was pulled down in Hatton-

Garden.

Mr. Att. Gen. Did you fee him alone, or were
there others with him ?

J. Lunt. He came right againfl my Door,
and no body fpoke to him as I faw ; but he faid,

They had made him Captain of a Party that

Night.

Mr. Att. Gen. Stay, we will call another firft.

Then William Grove was fworn.
Mr. Att. Gen. Pray acquaint my Lord, and

the Jury, whether you faw the Prifoner the Firft

of March laft.

IV. Grove. I never faw him 'till that Night. I

faw him with a long Pole, and a Curtain upon it,

and he cried out, A High-Church Standard ; he

ftopp'd feveral Coaches, and got Money from
them, and made them cry, High-Church. But to

fwear that this is the Man, I can't.

Mr. Att. Gen. How many were there toge-

ther ?

W. Grove. Five or Six hundred-

Mr. Att. Gen. Was there any thing like Colours

before them ?

TV. Grove. Yes, there was a Curtain, and he

that carried it, cried, High-Church Standard ; he

ftopp'd many Coaches, and got Money from them,

and made them cry, High-Church.

Mr. Soil. Gen. Whence did he bring it ?

TV. Grove. From Mr. Bradbury's Meeting, in

Tetter-Lane.

Mr. Soil. Gen. Did he carry it no where elfe ?

W. Grove. I faw it no where but at the Fire at

HoIborn.

Mr. Soil. Gen. Was there any Fire in Hatton-
Garden ?

IV. Grove. Yes, there were three.

Mr. Soil. Gen. What were they made of?

TV. Grcve. Of the Materials of Mr. Taylor's

Meeting- Houfe.

Mr. Soil. Gen. Do you know of any others that

were pulled down?
TV. Grove. Yes, Mr. Burgefs's.

Mr. Soil. Gen. Do you know of any others ?

TV. Grove. 1 have heard of others, but don't

know them.

Mr. Att. Gen. After Willis was taken, you
went to Newgate; now give an Account, did you
make any particular Obfervations at the Time you

faw the Man difplay the Banner? Did you take

any Notice of him ?

9 Annse,
TV. Grove. Yes.

Mr. Att. Gen. What did you take Notice of
him ?

TV. Grove. I took fuch Notice, that I thought
I fhould know him again.

Mr. Att. Gen. Now, did you go to Newgate to
fee him ?

TV. Grove. Yes, but the Place was dark, and
his Cloaths and Wig were altered.

Mr. Att. Gen. What did you think of the
M an you faw in Newgate ?

TV. Grove. I did think it was the fame Man.
Mr. Att. Gen. Now look at him, and fee whe-

ther this is the fame you faw in Newgate ?

TV. Grove. His Cloaths are fo much altered,

that I can't tell.

Mr. Att. Gen. Tell us, is that Man the fame ?

TV. Grove. I never faw him but that Night, and
in Newgate ; and it was fo dark, that 1 can't fay

this is the Man.
Mr. Soil. Gen. Do you remember what Cloaths

he had ?

TV. Grove. I can't tell whether they were Blue,

or Green.

Mr. Soil. Gen. Were there more that flourifhed

Colours ; more than one ?

TV. Grove. I faw but one.

Mr. Darnell. Pray, at the time you faw that

Banner difplayed, was there any other Fire in

Hatton-Garden ?

TV. Grove. No ; I believe this was made firft ;

and then the Mob faid, they would go to Mr.
Taylor's.

Mr. Darnell. What time was it that the Fire

was in Holborn?

TV. Grove. About Ten.

Mr. Darnell. What time was that in Hatton-

Garden ?

TV. Grove. About Eleven.

Mr. Darnell. You fay this Curtain was brought
out of Fetter-Lane Meeting. How do you know ?

Did you fee it brought out of the Meeting ?

TV. Grove. No. But I faw it brought out of
the Lane, and the People laid it came from
thence.

Mr. Darnell. Do you remember what coloured

Coat he had on ?

IV. Grove. I can't tell ; it was either Blue, or

Green.

Mr. Darnell. Do you remember what Sort of

Hat he had on ?

IV. Grove. No.
Mr. Darnell. Was it a laced Hat, or a plain

one ?

IV. Grove. I can't tell indeed.

Mr. Darnell. You fay you looked hard at him.

IV. Grove. Yes, but 1 never minded his Hat.

Mr. Soil. Gen. You heard People fay the Cur-

tain was taken out of Mr. Bradbury's Meeting :

Who were they that faid fo ? The People that

were concerned in the Fire, or them that ftood

by?
IV. Grove. Them that ftood by, as I might.

L. C. Baron. You fay you went to Newgate

fhortly after this, to fee this Man.
IV. Grove. Yes, my Lord.

L. C. Baron. And the Man that you faw there,

do you believe, or do you not, to be the Prifoner

at the Bar ?

fV. Grove. Yes, I do believe it was.

Mr. Darnell. Are you pofitive this is the'

Man?
TV. Grove.



IV. Grove. No, I am not.

L. C. J. When you went to Newgate, the Man
that you then law there, did you believe him to be

the Peribn that you faw difplaying the Colours ?

W. Grove. Yes, I did.

L. C. J. How long was that, after you faw

him at the Fire ?

IV. Grove. About ten Days.

L. C. Baron. Pray what makes you lefs know-

ing, or believing now, than you was then ?

IV. Grove. My Lord, his Cloaths are altered,

and he has another Wig on.

Mr. Darnell. Pray tell us any one thing you

had, to know this Man by ?

W. Grove. No other lnftance, but that he

fiourilhed the Colours.

Mr. Darnell. Do you know the Colour of his

Coat?
W. Grove. I believe it was blue.

Mr. Darnell. Are you fure it was not green ?

JV. Grove. I am not fure.

Mr. Darnell. When you faw him in Newgate,

what did you know him by ?

W. Grove. By his Features, I thought he was

the fame Man.
Mr. Darnell. Pray defcribe any one Feature

you knew him by.

L. C. J. It is difficult to defcribe a Man's

Face, and fo it is to defcribe his Hand. If you

were afked how you know a Man's Hand ? it

would be difficult for you to defcribe it; and

fo if you were afked, how you know any Man's

Face in Court, unlefs there was fomething very

particular in his Face •, and yet there is fome-

thing in the Compofition of a Face, by which it

is known, which none perhaps but a Painter can

defcribe.

Mr. Soil. Gen. You fay he is altered from what

he was in Newgate ? Has he not the fame Cloaths

on ?

W. Grove. He has quite another Drefs, and

another Wig, he had blue Cloaths on there.

Mr. Soil. Gen. And you fay, you believe the

Man that had the Colours, had blue Cloaths ?

• VV. Grove. Yes, indeed I take them to be blue,

but can't be pcfitive whether they were blue, or

green.

Mr. Soil. Gen. You have fpoke about this Mat-
ter already, on your Examination, you have for-

merly confidered it coolly, you ought to confider

•what you have faid before, and to recoiled: your-

felf. The Man you faw in Newgate, What Coat
had he on ?

IV. Grove. He had blue.

Mr. Soil. Gen. I afk you whether the Man that

fiourilhed the Colours, had blue ?

W. Grove. It was blue or green.

Mr. Soil. Gen. Which of the Two do you be-

lieve it to be ?

tV. Grove. Indeed I can't well tell.

Mr. Soil. Gen. The Man in Newgate, What
kind of Wig had he ?

IV. Grove. A Wig that fell more off from his

Face.

Mr. Soil. Gen. What fort of Wig had the Man
with the Colours ? Was it that kind of Wig
which the Man had in Newgate?

IV. Grove. I think it was not.

Mr. Soil. Gen. Do you believe this Man to be

him that you faw in Newgate ?

IV. Grove. Indeed I can't believe him to be the

fame.
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Mr.' Soil. Gen. Pray who brought that Man to

you ?

fV. Grove. It was Mr. Hill, the Keeper.

Mr. Soil. Gen. Is he here ? Let him be called.

'Then Mr. Hill was fworn.

Mr. Att. Gen. Do you remember Mr. Grove's,

coming to fee the Prifoner in Newgate ?

Hill. I never faw any body come while I was
there.

Mr. Soil. Gen. Do you remember that hecame
to fee any of the Prilbners ?

W. Grove. Juflice Blackerbfs Clerk came with

me, and we had a Quartern of Brandy.
Hill. I did not remember him before, but I

remember Juftice Blackerby's Clerk came, and
fomebody with him.

Mr. Soil. Gen. Who did you fhew him ?

Hill. The Prifoner at the Bar.

Mr. Soil. Gen. What Drefs was he in then ? Do
you remember ?

Hill. No.
Mr. Soil. Gen. Did you carry him to any other

but the Prifoner ?

Hill. No, there were others upon the Stairs j

but they were Women.
Mr. Soil. Gen. Was there any other Prifoner ?

Hill. No.
Mr. Soil. Gen. And is this the Man' ?

Hill. Yes.

L. C. J. Do you remember what Cloaths he
had, when he firft came to Newgate; or at any
time after ?

Hill. I don't know any but them he has on 5

I was not in die Way when he came in.

Mr. Darnell. Did you go up with that Man ?

Hill. Yes.

Mr. Darnell. Did you go into the Room where
the Prifoner was ?

Hill. I went to the Grates.

Mr. Att. Gen. When I afked you at firft whe-
ther he was at Newgate, you could not remember
till he refrefh'd your Memory with a Quartern
of Brandy.

L. G. J. Are you fure you fhew'd him the
Prifoner at the Bar ?

Hill. Yes.

L. C. J. Did you fhew him any other ?

Hill. No.
Mr. Darnell. You fay you never faw him in any

other Cloaths than thole he has on ?

Hill. No, never -, I was not there when he
came in;

Then Hugh Victor was fworn.

Mr. Soil. Gen. Pray acquaint my Lord, and the

Jury, what you know of the pulling down the

Meeting-Houfes, and what Concern the Prifoner

had in it ?

H. Viclor i I was by at a Neighbour's Door, near

the Meeting-Houfe in heather-Lane.

Mr. Soil. Gen. Where was the Mob then ?

H. Viclor. They came out of Holbom to Leather-

Lane.

Mr. Soil. Gen. Was the Bonfire in Holbom
made before that in Leather-Lane?

H. Viclor. Yes.

Mr. Soil. Gen. That Fire in Holbom, what was
it made of?

//. Viclor. I can't tell any thing of that.

Mr. Soil. Gen. When the Mob came into Fet-

ter-Lane, what did they do ?

T t t II Viclor.
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H. Victor.* I believe I faw one hundred and

fifty Men there, and they were as hard at work
as they could be, in breaking down the Infide of
the Meeting-Houfe.

Mr. Soil. Gen. What did they do with the

Materials ?

H. Vitlor. I faw fome of them, as I think, On
that young Man's Back. When the thing was
almoft over, I went near Mr. Lunt's Door, and
I faw him with fome Boards on his Shoulders.

Mr. Att. Gen. Look upon him : Are you fure

that is the Man ?

H. Vitlor. Yes.

Mr. Att. Gen. What did he do?
H. Vitlor. I faw upon his Shoulders fomd

Wood ; he carried it to the Fire, and threw it

in, and made an Huzza : When he had done*

he came up again, and fpoke fome Words to

Mr. hunt.

Mr. An. Gen. Did that fame Man afterwards

come up, and fpeak to Mr. hunt ?

H. Vitlor. Yes ; but what he faid I can't telh

Mr. Soil. Gen. Do you know what Cloaths he
had on ?

H. Vitlor. I don't know his Cloaths, but I can

remember him from athoufand : I faw him throw
in the Wood, and after he went from the Fire,

I kept my Eye on him 'till he came up to Mn
Lunt's Door, and I afk'd Mr. Lunt^ if he knew
him ? He faid, Yes, he was Mr. Miles's Man.

Mr. Darned. What did you take notice of him
by?
H. Vitlor. I know him by his Face, though I

fiever faw him before.

Mr. Darnell. What is there remarkable in it ?

tii Vitlor. I obferved him as he threw in the

Wood,- and kept my Eye on him, 'till he came
to Mr Lunt's.

Mr. Darnell. What Cloaths had he on ?

H. Vitlor, He was in a Livery, but what fort

of Livery I can't telh

Mr. Darnell. When did you fee him again?

H. Vitlor. The next Night : I knew him when
I faw him before the Juftice.

Mr. Att. Gen. Are you fure, that the Man you

faw that Night, and the next- Night, is the fame

Man?
H. Victor. Yes-.

Mr. Darnell Was it not dark ?

H. Vitlor. There was the Light of the Fire.

Mr. Darnell. Did you fee him by no other

Light than the Fire ?

H. Vitlor. No.
Mr. Darnell. How far was he from it ?

H. Vitlor. As far as to the other fide the Way.
Mr. Darnell. Were there not a great many

People there then ?

H. Vitlor. Not fo many as there had been at

firft ; they were drawing away.

Mr. Darnell. Which Fire was this at ? At
Hatton-Garden, or Holborn?

H. Vitlor. At Hatton-Garden.

Mr. Soil. Gen. You fay you faw him at Mr.

Lunt's Doorx and there you took notice of him 5

How far was the Fire from his Door ?

H. Vitlor. As far as to the middle of the Yard.

Then Mr. Lunt was /worn.

Mr. Att. Gen. Your Houfe, I think, is near

where the Fire was ?

Lunt. Yes-, within three Doors.

Mr. Att. Gen. What time was the Fire ?

9 Anna;*

Lunt. About Eleven o'Clcck.

Mr* Att. Gen. Was there a great Number of
People there ?

Lunt. Yes.

Mr. Att. Gen. What was thrown into the Fire ?

Lunt. I can't tell ; I did not fo much as go
Out of my Door.

Mr. Att. Gen. Did you fee the Prifoner that
Night ?

Lunt. He came right againft my Door : H>
knew me, for I work'd for his Mafter. He came
againft my Door* and fpoke two or three Woeigj
but I gave him no Anfwer.

Mr. Att. Gen. Is this the Man that Mr. Victor

afk'd you, whether you knew him ?

Lunt.. As he had fpoke thofe Words to me,
Mr. Vitlor afk'd me, if I knew him : I faid, Yes*
he is Mr. Miles's Man. My Boy call'd him by
his Name, and faid, What, Frank, are you among
them ? And that made Mr. Victor afk, If I knew
him ?

Mr. Soil. Gen. What pafs'd between you and
him ?

Mr. Darnell. My Lord, we humbly fubmit ir*

that what he has faid, cannot be made ufe of
againft him ; forthe Statute of the feventh ofKing
William directs, that he fhall not have any Evi-
dence given againft him relating to his Word, for

the Act directs, that after the 25th of March}
1 696, no Perfon fhall be attainted of High Trea-
fon whereby Corruption of Blood may be made*
or of Mifprifion of fuch Treafon, but by the

Oaths and Teftimony of two lawful WitnefTes,

either both to the fame Overt-Act, or one to

one, and the other to -another Overt-AH of the

fame Treafon, unlefs the Party willingly, in open
Court, confefs the fame, or (land mute, &c.

L. C, J. Where do you find in that Act, that

what he confefles is not to be given in Evidence ?

Mr. Darnell. Becaufe that Act provides, that

none fhall be tried, but upon the Oaths of two
WitnelTes to an Overt-Act. Unlefs the Perfon
fhall confefs in open Court, he fhall be tried by
the Oaths of WitnefTes to an Overt-Act. Now
to what he has done they may call WitnefTes j

but to what he has faid, we hope they fhall not.

Confeffions are, in all Cafes, a -dangerous Evi-

dence, and to be ufed very cautioufly. It has

been difputed, and fo is the Cafe in Anderfony

'

Whether any Examinations fhall be ufed againft

them, but thofe which are before a Magiftrate ?

Mr. Juftice Tracy. It was quite otherwife in

the Cafe of Capt. Smith. The Queftion is only*

Whether he fhall be convicted upon that Proof
alone ?

L. C. J. If yon make any Objection on this

Head, it will be proper when they clofe their

Evidence. If there is no other Evidence, you
may then make this Objection, Whether he fhail

be convicted on that Evidence fingly. Suppofe

two WitnefTes prove an Overt- Act, and befides

them there fhould be others to prove his Confeffi-

on, Is not that Act comply'd with, when fome

prove the Fact, and others come in Confirma-

tion of them ? It don't follow but that if there

be two WitnefTes to Overt- Acts, there may be

as many others to prove Confeffions : It don't

fay, that no Evidence fhall be given but of Overt-

Afts.

L. C. Baron. If a Man confefles before a Ma-
giftrate, that he is guilty of Treafon, and that

Confeffion of his fhould be proved by two Wit-
nefTes,
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nefTes, it may be difputed, whether he (hall be

convi&ed on that Evidence, becaufe it is faid,

there muft be two WitnefTes to an Overt-Acl.

If they have no other Evidence but his Confeffion,

rhen will be a proper Time to make your Objec-

tion •, but 'till then, there is no realbn to object

againft what is now offer'd.

Mr. Darnell. It is exprefsly the Words of the

Book, that Examinations before a Magiftrate fhall

be Evidence, which feems to imply the Negative,

that others fhall not be.

Mr. Soil. Gen. The Queftion was, Whether

that Confeffion was fufficient to convict ? And
not, Whether it fhould be given in Evidence ?

Let us go on ; if our Evidence is not fufficient,

you will take Notice of it.

Mr. Att. Gen. Mr. Darnell would flop the

Witnefs ; as if there was fomething in that Act*

or in the Law, that fhall reflrain you from hear-

ing what this Man did confefs of this Fact : No
furely, there is nothing that can hinder that Evi-

dence. The Act don't hinder any thing in point

of Evidence, when it fays, you fhall not convict

a Man unlefs there be two WitnefTes to the Fact r

It don't fay you fhall hear no other Evidence.

This indeed was mention'd in the Cafe of Capt.

Smith: He had the French King's Commiffioni

and it was loft among other Papers : He was

fhewn the Parchment, and own'd itj and that

Confeffion of his, that he had fuch Cbmmiffionj

was given in Evidence.

Mr. Soil. Gen. According to this Objection, he

would exclude all Confeffions from being Evidence.

He oppofes our examining to the Confeffion of

the Prifoner, before he knows what it was that ht

did confefs. Now this Act was never intended td

exclude all Evidence to Confeffions ; all that it re-

quires, is to have two WitnefTes to Overt-Acts.

The Queftion is" not now, Whether a Confeffion

fhall be an Evidence of an Overt-Act ? but Whe-
ther any Confeffion whatfoever may be giveft in

Evidence ? And furely it was agreed in the Cafe

of Captain Smithy that his Confeffion, as to the

Circumftances, was Evidence, but not as to the

Overt- Act. On the Trial of Ball *, the Queftion

was, Whether he was an Englifhman ? His Con-
feffion was Evidence to that Purpofe, admitting

it was not to the Overt-Act. We fhall not call

this Man to prove a Confeffion of an Overt-Act,

but to prove his Confeffion in general, what was
the Occafion of his being abroad that Night, and

that is proper Evidence ; for this Tumult muft be

either a Riot, or levying War, according to the

Intention of thofe that got together : What fhall

explain that Intention, but the Confeffion and De-
claration of the People that were got together ?

So that we hope we are proper to examine to this

Point.

Mr. Darnell. I remember the Cafe of Captain

Smith: I remember they brought fome that knew
the Hand of the Admiral of France, to prove,

that they faw his Hand to the Commiffion ; but

his Confeffion was not admitted as Evidence.

Mr. Juftice Tracy. I never knew it difputed, but
a Man's Confeffion might be given in Evidence.

Mr. Darnell. The Act fays, he fhall not be
tried, but on the Oaths of two WitnefTes, to an
Overt-Acl:, unlefs the Party willingly, in open
Court, confefs the fame, which fhews what Con-
feffion it is that is to be admitted of.
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L. C. J. Then you fay, no Confeffion fhall be

given in Evidence : Now pray, What Words are
there in the Act, that fay no Confeffion fhall be
given in Evidence.

L. C. Baron. A Confeffion fhall not fupply the
want of a Witnefs ; there fhall be two WitnefTes
to the Treafon notwithftanding : But to fay it fhall

not be given in Evidence, there is no ground for it.

Mr. Att. Gen. Mr. Lunt, pray tell us what was
it that pafs'd between you and the Prifoner.

Lunt. All that he faid to me, when he came
before my Door, was, that they made him Cap-
tain of a Party that Night ; that he took a Piece
of a Window-Curtain, and made it a Colours,
and we burnt the Clock in Holborn.

Mr. Att. Gen. And is this the Man ?

Lunt. Yes.

Mr. Soil. Gen. Do you remember what Cloaths
he had on ?

Lunt. I don't remember the Colour.
^Mr. Soil. Gen. What is the Livery his Mafter

gives ?

Lunt. A Blue.

Willis. Did I fay I burnt it, or that the Com-
pany burnt it ?

Lunt. He faid, we burnt.

Mr. Att. Gen. That is he, and the reft of the
Mob.

Mr. Darnell. You did not fee him do any thing ?

Lunt. Nothing at all.

Then Robert Cubwidge was /worn.
Mr. Soil. Gen. Do you know Mr. Grove ?

Cubwidge. Yes.

Mr. Sol. Gen. Do you remember you went with
him to fee a Prifoner ?

Cubwidge. Yes,

Mr. Soil. Gen. What Prifoner did you fee there ?

Cubwidge. The Prifoner at the Bar.

Mr. Soil. Gen. Did you fee any other Prifoner

but him ?

Cubwidge. No : We faw Dammaree and Purchafe
below, but no otter above.

Mr. Soil. Gen. What Cloaths had he on then?
Cubwidge. He had a blue Livery on.

Then William Orrel was /worn.

Mr. Att. Gen. Pray acquaint the Court and the

Jury what you know of the Tumult, which was
the Firft of March laft, in thofe Parts where you
was.

W. Orrel. I don't know any thing of the Pri-

foner at the Bar ; but when I came to the End of
Fetter-Lane, there was a Footman in a blue Li-
very, a clever fhaped Man of his Size. I faw
the Conftable there, and faid to him, Here is a

great Riot, I am forry you can't put a flop to

it : Says he, Here is fuch a Mob, we can't fup-

prefs it : Says he, There is a Footman there, I

know him very well ; I know whofe Man he is.

I can't tell who he was, but I faw a Footman
there huzzaing, and bidding them make hafte.

I went into the Meeting-Houfe in Fetter-Lane,

and faw the Timber pulTd down, and thrown into

the Fire.

Mr. Att. Gen. You was at that Meeting-Houfe in

Fetter-Lane, Was you at any other?

W. Orrel. I was. at Mr. Burgefs's and Mr.
Earl's, and at that in Black-Friers : I went with

the Guards thither.

• Mr. Juftice Foftcr, in his Reports, p. z±z.
of Ball."

fays, « I think VaughatCs is the Cafe cited in Wlllitl Trial by the Name

Mr.
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Mr. Att. Gen. Give an Account of that.

W. Orrel. When I was in Lincoln's-Inn- Fields,

the Cry was, To the City, to the Bank. When
I came to the Guards, I laid to the Captain, For
God's Sake go into the City, for if they go to the

Bank, we are undone ; for there was a Report,

that they were gone into the City. I afked feve-

ral Perfons as we went along, Where is the Mob ?

Are they gone into the City ? At laft I heard

they were gone to the Meeting- Houfe in Black-

Friers, and were pulling it down. I went di-

rectly with the Guards up Fleet-Lane ; I headed

them in the Old-Bail)\ and run before, and got

the Gates open, and told them, the Queen's
Guards were coming : I fhew'd them the way to

the Meeting-Houfe, and there they met the Mob
pulling it down.

Mr. Att. Gen. Do you know of any other

Meeting-Houfe that was pull'd down ? Was you
at Mr. Burgefs's ?

W. Orrel. I was in it four times : I faw it full

of People : I faw the Galleries and Pulpit beaten

in, and pulled down ; and as I flood upon a

• Board, a Fellow was pulling it up, and (wore,

God damn that lazy Fellow, What does he do
there ?

Mr. Att. Gen. You fay you was there four

times.

W. Orrel. Yes, I was in Mr. Burgefs's four

times, twice in Mr. Earl's, once in Mr. Bradbury's,

and at the Door of Black-Friers.

L. C. J. What was the Cry there?

W. Orrel. Nothing but in general, Damn them,
We will have them all down. I heard Mr. Dol-

men's Houfe enquired for, but they mentioned my
Lord Wharfon's, and St. James's, often ; I be-

lieve I heard it call'd out a thoufand times : And
when I was at Mr. Earl's in Drury-Lane, I call'd

out, Where is Jolly, the Waterman ? becaufe I

wanted to know where he was : Some faid, He is

gone to St. James's ; others, to my Lord Whar-
ton's j No, faid others, he is gone to the Back-
door, to break it open.

Mr. Darnell. You fay you faw a Footman at

the Fire ; pray, What time of Night was it ?

W. Orrel. About Ten, or a little after. As I

went from Fetter-Lane, I went along with them,

'as they carried the Wood to Holborn, (but went
at a diftance on the other fide the way) I faw the

Footman at the End of the Alley, as you come
out of the Meeting.

Mr. Darnell. Was that before the Fire was
lighted, or after ?

W. Orrel. It was after the Fire was lighted.

Mr. Darnell. What was the Footman doing ?

W. Orrel. He was hollowing and huzzaing the

Mob.
Mr. Att. Gen. My Lord, we have done with

our Evidence for the Queen, and fubmit it to

your Lordfhip.

Mr. Darnell. My Lord, I am Council for the

Prifoner, who (lands accufed of High Treafon,
and the Inflance is in levying War againft the

Queen. To make this out, the Gentlemen of the

other Side begun with fliewing, that there was an
Intention to pull down Meeting-Houfes in gene-

ral ; that was open'd : To make that out, the

firft Witnefs, To/boy, fays, That as he was going
through the 'Temple, he heard a great Cry among
the Mob, that they would go and pull down
Mr. Burgefs's Meeting-Houfe ; it don't appear,

that there was any more named. I muft agree,

if the Defign were to pull them down in gene-
ral, and he acted in that Defign, I can make no
Queftion, but it would be High Treafon ; but
if the Defign was only to pull down Dr. Burgefs's,

it was only a particular Injury to him, he might
have his Remedy by an Action for it, and the

Government might profecute him for a Riot, but
if that be the Cafe alone, that can't be High
Treafon : There muft be a general Intent to pull

down Houfes, or Inclofures, and not to pull

down any particular Man's Houfe or Inclofure.

After he has given this Account, the other*

Witneffes give an Account, That at fome of the

Fires, there was a Difcourfe of going further,

and pulling down all the Meeting-FIoules about
the Town, but the original Intent was only to

pull down one. If, at that firft Fire, they mould
take a new Refoiution to pull down another,

that would (till be a particular Injury ; and fo if

they fhould carry it never fo far that way, it

would not be High Treafon, otherwife than as

it is an Evidence of a general Intent i But if the

Fact were particular, though they took that Re-
foiution twenty times one after another, yet it

would not amount to High Treafon. But to

bring it home to the Prifoner, to fhew that he
was concern'd in the Defign, we fubmit it, that

there is not fuch Evidence as is required to fix it

upon him: The firft Witnefs to that Point is

Grove: He fays there was a Man in a Livery,

whether blue or green, he can't tell : Sometimes
he faid it was green, fometimes blue ; but being

afk'd, he is not fure the Prifoner is the Man,
that he faw with a Banner, encouraging the

Mob. If he can't be Certain as to the Man,
his Evidence can't be confirm'd by Lunt, who
only fpeaks of the Prifoner's Confeflion ; for

they faid they would not Ufe that Confeflion, to

fix the Overt-Act : And if it is not fo, then
Grove's Evidence is out of the Cafe. They
would endeavour to fupport it by the Officer of
Newgate, who carried Grove to the Prifoner ; he
fays there was no other Man in the Room, and
therefore it muft be the Prifoner who was fhewed
to Grove -, and then, fays Grove, The Man I faw
in Newgate, I believe to be the fame I faw at the

Fire ; fo that it is altogether uncertain, as to

Grove's Evidence. Then they call Vtilor -, he fays

he faw a Footman carry fome of the Timber,
and throw it into the Fire ; and that he faw the

fame Man talk to Luntt and Lunt is to fupport

that Evidence, by faying, that the Prifoner came
and talk'd to him, but Lunt don't pretend that

he faw the Prifoner do any thing. It is fcarce to

be believed, that Fitlor fhould take Notice of his

Features, fo as to know him again, efpecially-

feeing his are not very remarkable, and there was
no Light, but the Light of the Fire : And after

all, he can't tell you any one Feature that is re-

markable, nor did he take Notice of his Cloaths,

or any thing remarkable about him. The De-
fcription of a Perfon is a conftant Evidence that

you meet with, in Cafe of a Robbery, or the like ;

you have the Defcription of the Colour of the

Horfe, or the Man's Cloaths, or fome fuch thing -,

but he don't pretend to any one Circumftance to

induce him to believe he is the fame Man, but

only that he is fatisfied, for Reafons he keeps to

himfelf. Thefe are the only two Perfons they

have the lead Colour to fay are Witneffes to any
Overt- Act, and without two he can't be con-

victed i and thefe are to be fupported by Lu/u's

Evidence,,
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Evidence, that the Prifoner told him they had
made him a Captain, and that he had made Co-
lours of a Curtain, and that they had burnt the
Clock. We think the A& is not fufficiently

proved by two Witneffes, and therefore can't be
fupported by a Confeffion, which is but a dange-
rous Sort of Evidence in all Cafes, and a Man is

not to be found Guilty upon a Confeffion ; and
for that Reafon, the Statute takes Care, that there

ihall be two Witneffes to an Overt- Act: We
therefore fubmit it, that this Evidence is not fuffi-

cient to convi<5t the Prifoner.

But, my Lord, the Prifoner's Cafe, we appre-
hend, is fuch, as will, in a great meafure, excufe
him from any Guilt; and we hope to fatisfy your
Lordihip, and the Jury, that he was not con-
cern'd in this Defign, or in aiding or affifting

thofe that were Actors in it. The Prifoner is a
Servant to one Madam Miles, who lives in Grevill-

Street, near Hatton-Garden ; he has lived there
two Years, and has been, all that Time, a dili-

gent Servant, and behaved himfelf well in the
Family ; and I believe, all the Affiftance he has
to enable him to make his Defence, is owing to
their Charity, which we think is an Argument
of his good Behaviour, that his Mailer and Mi-
ftrefs will interpofe, and endeavour to bring him
off in a Thing of this Kind. It was the Firft of
March laft, when this Infurrecfion was all over
the Town, and they came to Holborn, and with
the Materials of a Meeting- Houfe, they made a
great Fire near this Lady's Houfe : I think, about
half an Hour after Ten, was the firft Notice that
they had at this Houfe, that there was a Fire:
The Lady of the Houfe was going to Bed, and
in her Chamber they faw fo great a Light, that
they thought the Fire was near ; they called to
the Prifoner, and he was going to Bed too ; they
ordered him to go and learn where the Fire was,
for they knew not what Sort of Fire it was : Up-
on that he went to learn what the Occafion of it

was. There they ferved him, as upon this Occa-
fion they did every body, they made them pay
Obedience, as they call it, and hollow, and throw
up their Hats. It is not to be fuppofed it was
very readily learnt what the Defign was, and
where they had the Materials : As foon as he
had inform'd himfelf, I think we ihall fhew, that
he got out of the Crowd as faft as he could, and
was going home to acquaint his Lady; that as
he was going home, he was told, there-was ano-
ther Fire in Hatton-Garden ; and he thinking he
did not purfue his Lady's Inflections, without
learning what this was, accordingly he ftruck
over the Way, and went into Hatton-Garden,
and there found it was the fame Defign, and
the Materials of another Meeting- Houfe were
brought thither, and burning. As foon as he
had thus inform'd himfelf, he came to his Lady,
and inlorm'd her, that the Mob was up, that
Ihey were pulling down the Meeting-Houfes,
and that he had feen two Fires. After he had
given this Account, they order'd the Doors to be
fhut up, and the Family went to Bed, and after
that, he was not out of the Houfe. Now, as to
the Bufinefs of the Banner, there is not Evidence
to fix it upon him : And if we fhew, that he
went alone from Holborn, it muft be believed,
that it was fome other Footman, in fome ether
Livery

; for if he v/as their Captain, and carried
the Colours upon a Pole, it v/as not his Bufinefs,
nor would they have fuffcr'd him to leave I

Vol. VIII.
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there ,n Holborn when they were going to make
another Fu-e. It is pretty extraordinary to fup-
pofe where he could get a Pole to carry a Banner

?Jl
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u
: But * ^ was coming home by

himfelf, without any Mob with himf fure it is
pretty extraordinary, that the Captain of theMob, fo confiderable a Man as he, could go in
fo private a Manner. We will call our Witneffes,
and hope the Evidence will make it plain, that he
did nothing but according to the Commands of
nis Miftrefs.

Then Mrs. Brifco was fworn.
Mr Darnell. Pray, Madam, acquaint my Lord

and the Jury, whether the Prifoner has lived at
any time, and how long, with Mrs. Miles.

Mrs. Brifco. He has Jived there two Years next
JVLay.

Mr Darnell In all that Time, how has he be-haved himfelf?

Mrs. Brifco. A very civil, honeft Fellow
.
Mr. Darnell. Did you ever know him guilty of

drinking, or flaying out at Nights ?

;

Mrs. Brifco. He has always carried himfelf verv
Civilly. /

Mr. Darnell. Pray, at the Time of this Difturb-
ance Do you know the Occafion of his aoino-
OUt ? ° o

Mrs. Brifco. I was in my Mother's Chamber
while fhe was going to Bed, and I faw a Fire
and heard a great Noife ; I call'd to my Sifter'
who was below, and bid her fend Frank to know
what the Matter was.

Mr. Darnell. Did he go accordingly ?

Mrs. Brifco. Yes.^X

\
Bcrndk Y°U fa? y°u bid her fend Frank.Who do you mean by that ?

Mrs. Brifco. 1 mean the Prifoner at the Bar.

Then Mrs. Miles was fworn
Mr Darnell Madam, you heard what ' Mrs

Brifco faid, that fhe defired you to fend Frank
the Prifoner, to fee what the Matter was • Did
you fend him ?

Mrs Miks My Sifter call'd tome, and faid,
fne beiieved there was a Fire in Holborn, and bidme fend him to fee ; which I did.

Mr. Thomfon. Pray what time was this ?

Mrs Mies. It was paft Ten
5 the Clock had

itruck before my Mother went up.

_

Mr. Thsmfon. How much after Ten miahr
it be ? &

Mrs. Mies. Indeed I can't tell; but I am fure
it was paft Ten.
Mr Thomfon. What time was it before he came

back r

Mrs. Miles I believe the Clock had net ftruck
1 welve, to the beft of my Memory
Mr Darnell. What Account did 'he give you

when he came back ?
;

Mrs. Miles. I did not fee him that Night.
Mr. Darnell. What did he fay next Day

?'

Mrs. Miles. He faid they had burnt the Meet-
ings

: I afk'd him if he had done any thin" ? He
hud, nothing to harm him.

Mr. Darnell. Where is Mrs. Miks'% Houfe ?

Mrs Mies. In Grevitt-Street
; the Back of our

Houfe looks into Furnival's-bin.

L. C. J. Had not you the Curiofity to know
what Account he brought ?

Mrs. Miles. I was not below ; my Sifter was.

U u u L. C. /•
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L. C. J. How came you to afk him, Whether

he had done any thing ?

Mrs. Miles. Becaufe next Day he had Notice
given him, that Lunt intended to fwear againft

him : At Supper I faw him look very dull •, and
having heard of this in the Houfe, I afk'd him if

he had done any thing to occafion it ? He faid,

No, indeed.

L. C. J. How long was it before he was taken
np ?

Mrs. Miles. It was Thurfday Night.
L. C. J. I would ail< Mrs. Brifco, Pray what

Account did he give you ?

Mr.9. Brifco. I can't be particular as to that

;

but only that they had burnt the Meeting-
Houfes, but he did not fay that he had help'd to

do it.

L. C. J. About what o'Clock was it when he
came home ?

. Mrs. Brifco. To the beft of my Knowledge the

Clock had not ftruck Twelve.
L. C. J. Was not you impatient at his flaying

fo long out ?

Mrs. Brifco. It was not full two Hours.
L. C. y. Did you not afk him why he ftaid fo

long ?

Mrs. Brifco. I was angry that he ftaid fo long :

I think he faid, he never faw a Mob in London be-

fore ; and to my Knowledge he was not in any of
the Mobs before.

L. C. y. Did he give no Account what was
done there ?

Mrs. Brifco. I don't remember he did.

L. C. y. Did he give you any Account of the

Curtain he carried ?

Mrs. Brifco. I don't remember any thing, my
Lord.

L. C. y. That is a pretty remarkable Thing.
Mrs. Brifco. I heard afterwards of a Curtain.

L. C. y. When did you hear of it ?

Mrs. Brifco. When he was before the Juftice.

L. C. Baron. Did you fee any more Fires than

one, when you fent him out ?

Mrs. Brifco. No, my Lord.
L. C. Baron. Where did you expect the Fire to

be?
Mrs. Brifco. I thought it was in Holborn.

L. C. Baron. Did you hear of any Fire in

Hatton- Garden ?

Mrs. Brifco. Yes, afterwards I did.

L. C. Baron. But you did not know of any there

when you fent him out?

Mrs. Brifco. No, my Lord.

Then Mary Hodges was fworn.
Mr. Darnell. Do you know the Prifoner at the

Bar?
Hodges. My Lord, he is my Fellow-Servant.

Mr. Darnell. What time of Night was it when
your Miftrefs fent him out ?

Hodges. It was paft Ten.
Mr. Darnell What was he fent for ?

Hodges. It was to fee if there was a Fire in

Holborn.

Mr. Darnell. Then the Fire was burning before

he went out ?

Hodges. Yes, my Lord.

Mr. Darnell. How long had it been burning ?

Hodges. I can't tell ; my Miftrefs was going to

Bed about Ten, and one of the young Ladies faw

the Fire, and call'd out to him to go and fee what
it was.

Mr. Darnell. Was you theie when he came
back ?

Hodges. I was not there ; for I had a Relation
that was ill, and my Miftrefs gave me Leave to

go and fit up with her.

Then Elizabeth Elliot was fworn.
Mr. Darnell. Do you know the Prifoner at the

Bar?
Elliot. Yes.

Mr. Darnell. Do you remember the Night the
Fire was in Holborn ?

Elliot. It was St. David's Day:
Mr. Darnell. Was he fent out that Night ?

Elliot. He was fent to fee the Fire at Hoi-
born

', my Lady fent him to fee if there was a
Fire.

Mr. Darnell. Did he go out for that ?

Elliot. Yes.

Mr. Darnell; Was you there when he came
back ?

Elliot. Yes ; I let him in.

Mr. Darnell. When he came back, what did
he do ? Did he go to Bed ?

Elliot. Yes.

Mr. Darnell. What Account did he bring of
the Fire ?

Elliot. I don't know what Account he brought
of it.

Mr. Att. Gen. Was you up when he came
home ?

Elliot. Yes.

Mr. Att. Gen. What o'Clock was it ?

Elliot. The Clock had not ftruck Twelve.

L. C. y. You can't remember, it may be, the

whole Account he gave when he came back ; but
do you remember nothing of it ?

Elliot. No.
L. C. y. Not a Word ?

Elliot. No.
L. C. y. Was he not afk'd how he came to flay

fo long ?

Elliot. No, not in my Hearing.

L. C. y. Were your young MiftrefTes going to

Bed, as well as the old one ?

Elliot. No ; they ftaid up 'till he came in.

L. C. y. But were they defigning to go to Bed
before he went out ?

Elliot. Yes ; we were going to Bed pre-

fently.

L. C. y. Well then. When you had ftaid up fo

long as Twelve, were there no Queftions afk'd

how he came to keep you up fo long ?

Elliot. The Ladies afk'd him, what made him
flay ? He faid, he never faw a Mob before.

L. C. y. But I fuppofe he told you what Di-

verfion he had had there.

Elliot. No ; I did not hear him fay any thing

of it.

L. C. y. He told you nothing of the Fire, or

the Colours ?

Elliot. No •, nothing.

L. C. y. Did not the Ladies afk what that Fire

was ?

Elliot. Not in my Hearing.

Mr. Soil. Gen. It is ftrange he mould be fent

out to enquire after the Fire, and not be afk'd

any thing about it : Was no Enquiry made of the

Errand he was fent about ?

Elliot. Not in my Hearing.

Mr. Thomfon. Had you no Difcourfe with him ?

Elliot. No.
Mr. Thomfon. Did you talk nothing of it the

next Day ?

Elliot. No.
Mr. Sell.
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Mr. Soil. Gen. Did he give no Account the next

Day, or at any time after, of what pafs'd ?

Elliot. No, not in my Hearing.

L. C. J. What Cloaths was he in that Night ?

Elliot. He was in his Livery.

L. C. J. What is his Livery ?

Elliot. It is blue, with black Buttons, and

trimm'd with black.

Then Mr. Pryor was fworn.

Mr. Darndl. Pray acquaint my Lord and the

Jury, whether you faw the Prifoner at the Bar,

any time at the Fire in Holbom, and before that

in Hatton-Garden.

Pryor. As I was coming down Holbom, I had

been at Weftminjler ; I came to Leather-Lane

End, and there I light of the Prifoner at the Bar.

Mr. Darnell. Where was you going ?

Pryor. I was going home to Clerkenwell : I faw

Willis in Holbom : He cries out, Who comes there,

Mr. Pryor?

Mr. Darnell. Where was Willis ?

Pryor. He flood at the End of Leather-

Lane, and he and I walk'd down together a-

long Leather-Lane, to Grevill- Street : He told

me he liv'd there with Mrs. Miles. I afk'd him,

ihall we drink a Mug of Beer ? With all my Heart,

fays he -, but my Lady has fent me out to fee

what the Matter is : So we walk'd talking toge-

ther as far as Brooks-Market ; and there were a

great many People hollowing for High-Church
and Sacheverel; fo we parted there, and did not

go in to drink, becaufe there was a great Mob
about.

Mr. Darnell. You fay he parted from you to go
home ; Was any body with him ?

Pryor. No.
Mr. Darnell. Was there any Curtain, or Co-

lours, or Stick ?

Pryor. No.
Mr. Darnell. Was there any body, or any Mob,

that claim'd him as their Captain ?

Pryor. No ; I faw no body fpeak to him.

Mr. Darnell. Did you afterwards fee the Fire in

Hatton-Garden?

Pryor. They were juft going to light it.

Mr. Darnell. What were they doing at the

Meeting-Houfe in Leather-Lane ?

Pryor. They were pulling it down, and carry-

ing it to Hatton-Garden.

Mr. Darnell. Did the Prifoner carry any of it?

Pryor . I did not fee him carry any.

Mr. Att. Gen. What Time of Night was this ?

Pryor. It was Eleven, or thereabouts ; I can't

tell whether it was over or under.

Mr. Soil. Gen. At which End of Leather-Lane

did you fee him ?

Pryor. In Holbom.

Mr. Soil. Gen. Was not the Way you walk'd

with him, as well the Way to Hatton-Garden, as

to Grevill- Street ?

Pryor. It was his Way as well to the one as the

other.

Mr. Soil. Gen. Did you leave him (landing in

the Street, or how did you part ?

Pryor. We (hook Hands, and he faid I mud
go and tell my Lady how it is.

Mr. Soil. Gen. What Time of Night was it?

Pryor. As nigh as I can guefs, Eleven o'clock.

Mr. Soil. Gen. Where did you part ?

Pryor. Directly ovcr-againft Brooks- Market.

L. C. J. Where did you firfl fee him ?
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Pryor. At Holbom, at Leather-Lane End.
L. C. J. Where was the Fire ?

Pryor. Almoft over-againft the End of the

Lane.

L. C. J. What was he doing ?

Pryor. Nothing ; only (lood to look on.

L. C. y. Then you went with him up Leather-

Lane ?

Pryor. Yes.

L. C. y. Where did you part with him ?

Pryor. At Brooks-Market ; we walk'd fo far,

and talk'd of drinking together ; but when the

Mob were hollowing, and making fuch a Noife,

we did not go in to drink.

Where did you talk of going in to

and I was

l. c. y
drink ?

Pryor. He did not name any Place

a Stranger there.

L. C. y. How came you to walk fo far as

Brocks-Market ?

Pryor. I don't know, we were talking of feveral

things in the Country.

L. C. y. How came you to be out fo late ?

Pryor. 1 had been carrying fome Glafs to Wefl-

minjler, and was going home again.

L. C. Baron. Did he give you any Account of

the Fire in Holbom ?

Pryor. He talk'd nothing of the Fire.

L. C. Baron. How far was the Fire from the

End of the Lane ?

Pryor. Juft at the End of it.

L. C. Baron. Did you fee any thing of the Fire ?

Pryor. I did fee it.

L. C. Baron. Did he fay he had been there ?

Pryor. No ; but he faid his Lady fent him to

fee where it was.

Mr. Thomfon. You faid he was going home,

and afterwards you fay you went to Brooks-

Market j is that between- Fetter-Lane and Grevill-

Street, or is it beyond it ?

Pryor. It is beyond it. -

Mr. 'Thomfon. How came he then to go be-

yond Grevill-Street, in order to go home to his

Miilrefs ?

Pryor. We were talking of Country Affairs.

Mr. Darnell. We (hall call a Witnefs to prove,

that after Grove had been at Newgate to fee the

Prifoner, he declared he did not believe him to be

the fame Man.

Then Stephen Fletcher was fworn.

Mr. Darnell. Had you any Difcourfe with Grove

after he had feen the Prifoner in Newgate ?

Fletcher. When he came from Newgate on
Good-Friday at Nighr, and had been to fee the

Prifoner, I a(k'd him what he faid to him ? No-
thing, fays he ; for he was not the Man that

carried the Curtain •, for the Man that carried

the Curtain had a green Coat and brafs But-

tons.

Mr.
Grove's ?

Att. Gen. Are you an Acquaintance of

Fletcher. Yes •,

Mr. Att. Gen.

I live in the fame Houfe.

Was it Good-Friday at Night,

after he had been at Newgate, that he told you

this ?

llelcher. Yes.

Mr. Att. Gen. Did you afk him any Queftions

about the Prifoner j or did he tell vou of him-

felf?

Fletcher. He told me he had been at Newgate

to fee Mrs. Miks\ Man : I aik'd if he faid any

thii
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thing ? He faid no ; that is not the young Man
that I few with the Curtain.

Mr. Darnell. The Account I have of Grove, is,

that he was a Tradefman, and broke, and now
lives by Gaming.

L. C. J. If you have any thing to examine to

his Reputation, you will do well to call your

Witneffes to it. Grove, what do you fay to

this ?

Grove. When I came from Newgate, I thought

it was the Man ; and I told him no fuch thing :

I told every body I fpoke with, that I believed it

was the Man.
L. C. J. Did you tell him that you believed

the Man that had the Curtain, was in a green

Coat ?

Grove. No, not that Night.

Mr. Darnell. Did you tell him fo at any time ?

Grove.' Yes ; but that was the Wednefday

Night ; but when I went to Newgate, he had. a

blue Coat ; but I always believ'd him to be the

fame Man.
L. C. J. Did he tell you he had a green Coat

on that Night he had been at Newgate, or be-

fore ?

Fletcher. It was before.

L. C. J. I underftood you, that when he came
back from Newgate, he told you he had nothing

to fay to this Man, for that the Man that had the

Curtain, had a green Coat and brafs Buttons.

Fletcher. He faid he could not be pofitive, for

that Man had a green Coat and brafs Buttons.

L. C. J. Did he tell you that Night that he had

a green Coat and brafs Buttons ?

Fletcher. I can't tell whether it was that

Night.

Mr. Darnell. You fay once he told you he had

a green Coat and brafs Buttons : What did he fay

when he came from Newgate?
Fletcher. He faid he could not be pofitive, for

that he had a blue Coat on.

Mr. Juftice Tracy. Did you, after you came
from Newgate, fay, you could not be pofitive he

was the Man ?

Grove. I did tell him I could not be pofitive.

Mr. Thomfon. Did you tell him you believed

him to be the Man ?

Grove. Yes ; I faid I did believe it, but I

would not fwear it was he.

Then Holgate was fworn.

Mr. Darnell. We call him, to fhew that at the

Fire there was a Man in a green Livery, who
was very active there : Pray tell us, Was you at

the Fire in Holbcrn, and who did you obferve

there ?

Holgate. My Lord, about half an Hour after

Ten, I was at a Neighbour's Houfe, I heard

there was a Mob, and the Meeting-Houfes were
burning-, upon that I went from thence to my
Wife, and told her the Meeting-Houfes were

pulled down, and burning in Holborn ; if you
will go, I will fee what they are doing. There
I faw a great many Boys bringing Wood and
Boards, and throwing them into the Fire : And
at the Fire I faw a Footman in a green Livery

and red Buttons, and red Stockings : I faw

him jumping, and very jolly. I will not be po-

fitive that he is our Neighbour's Footman that

is fince gone off, but I did fee a Footman in a

green Livery at the Fire in Holborn, at Leather-

Lane End.

Mr. Darnell. What did you fee him do ?

Holgate. I faw him jumping, and waving his
Hat. &

Mr. Darnell. What Sort of Man was he ?

Holgate. Much fuch a Sort of Man as the Pri-
foner.

Mr. Darnell. Did you know the Footman that
is gone off?

Holgate. Yes.

Mr. Darnell. Did you fee the Prifoner at the
Fire ?

Holgate. No ; I am fure I fhould have known
him, if I had feen him.

Mr. Darnell. Did you flay any Time at the
Fire in Holborn ?

Holgate. I did not ftay two Moments, but
went up to Hatton- Garden, and there I faw a
great many with their Clubs and Staves, cryino-
out Sacheverel; one gave me a Stroke on the
Head, and afk'd me^ Why I did not pull off my
Hat ? \

'

L. C. J. Why fhould you know the Prifoner
at the Bar, if he had been there, and not know
the Man in Green, who was your Acquaintance
too ?

*

Holgate. My Lord, I was at a Diflance.
L. C. y. Would not the fame Diftance have

hindered you from knowing the other ?

Mr. Darnell. My Lord, I defire to call a Wit-
nefs or two to the Manner of Life of this Grove.

Then Thomas Clark was fworn.
Mr. Darnell. Do you know Mr. Grove?
Clark. I have known him many Years.-
Mr. Darnell. What was he ?

Clark. He kept a Baker's Shop.
Mr. Darnell. What became of him ?

Clark. He broke.

Mr. Darnell. What became of him afterwards ?

Clark. He went fomewhere down to the Wa-
ter-Side, to fome Place ; but what it was I don't
know.
Mr. Darnell. What does he do now ?

Clark. I can't tell ; but they fay he works with
his Uncle : I know nothing of him •, but he never
had a good Character in his Life.

Mr. Darnell. How does he employ himfelf ?

Clark. He is given to playing, as I have heard
fay.

Mr. Darnell. Do you know any thing particu-
larly ?

Clark. No, indeed ; I never took fo much No-
tice of him : But for the Prifoner, I have known
him two Years, and never faw any Hurt of him
in my Life.

Then Ward was fworn.
Mr. Darnell. Do you know this Grove ?
Ward. Yes.

Mr. Darnell. What do you know of him ?

Ward. He was a Baker in Hatton-Garden; I .

knew him feveral Years : I know him to be a
Gamefter.

Mr. Darnell. What Inftances can you give of
his Gaming ?

Ward. He has play'd with me for one.
Mr. Darnell. How often ?

Ward. Not very often.

Mr. Darnell. What do you know of his Play ?

Does he live by it ?

Ward. I can't tell whether he lives by it or no;
but he has been by relation a great Gamefter.

Mr. Darnell.
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Mr. Darnell. Do you know of any body's Ser-

vant that fuffer'd by him ?

Ward. No.
Mr. Darnell What Sort of Games did he play

at?

Ward. At Dice.

Mr. Att. Gen. Do you reckon yourfelf a Game-

fler?

Ward. No.
Mr. Att. Gen. Did you ever know that Man

play with any but yourfelf?

Ward. Yes ; at the Bell Tavern in Grafs-Inn-

Lane.

Mr. Alt. Gen. How often did you know him

play there ?

Ward. But once;

Mr. Att. Gen. How long ago was that ?

Ward. I can't tell how long; another time he

play'd at our Houfe in Hatton-Garden.

Mr. Att. Gen. How long ago was that ?

Ward. I can't juflly tell.

Mr. Darnell. Do you know the Prifoner ?

Ward. Yes.

Mr. Darnell. How long have you known
him ?

Ward. Two Years.

Mr. Darnell. How has he behaved him-

felf?

Ward. A very honeft young Man as can come
into a Houfe, by all relations that I ever heard of

him.

Then Farrington was /worn;

Mr. Darnell. Do you know the Prifoner ?

Farrington. Yes.

Mr. Darnell. How long have you known
him ?

Farrington.' I knew him when he lived in Chan-

cery-Lane.

Mr. Darnell. What do you know of his Beha-

viour ?

Farrington. A very civil young Man ; he ufed

to fetch Drink at my Houfe : I never heard him
fwear, or knew him guilty of any 111.

Then Mr. Miles was /worn.

Mr. Darnell. Pray, Sir, what Account do you
give of the Prifoner ?

Mr. Miles. He has lived in our Family two
Years : He has always behaved himfelf well, and
foberly, and was addicted to no 111.

Mr. Soil. Gen. Was you at home that Night ?

Mr. Miles. No; I was out of Town.
Mr. Soil. Gen. When did you return ?

Mr. Miles. The Sunday following.

Mr. Darnell. My Lord, we will not trouble

your Lordfhip with any more WitnefTes ; we
hope we have well accounted for the Time he

was out of his Miftrefs's Houfe, for that feems

to be all that flicks upon him, that his being out

fo long might give room for him to be concern'd

in this Tumult: But by the WitnefTes it appears,

that the Curiofity of feeing a Mob, which he

had never feen before, might take up fome part

of his Time ; and the two Fires being fo near,

that he could not go from one, without feeing

the other, engaged him to go to them both.

There was a Friend too, that met him, with
whom he walk'd up and down the Street an
Hour ; but we think it fhews that he was not a

Kingleader, or aiding, or affifting in pulling

Vol. VIII.

for High c
Treafon i ±6t
down the Meeting-Houfes, for that Witnefs fays,

they were then carrying the Materials, and the

Fire was lighting at the Time when they were
together; and that he parted with him, in order

to go home, but his Curiofity carried him to lee

that Fire that was then lighting, that he rnighc

carry an Account of it.

But upon the main Queflion, we muft humbly
infill, that there is not Evidence to fix it upon
the Prifoner. There are not two WitnefTes to

any Overt-A£l of the fame Treafon, nor do thofe

WitnefTes afcertain it to be the Prifoner ; for now
it appears a little plainer^ that his firft Charge
was againfl a Footman in a green Livery : He
declared it was a Footman, in Green with Brafs

Buttons ; and when he came to Newgate to fee

this Man, he believes him to be the fame Man -,

that is the mofl of his Evidence ; but when he

came home then to his Companion, that he lived

in the Houfe With, he believed it was not the fame
Man, and he could not fwear it was the fame
Man, becaufe he had a blue Coat ; and now he

would carry his Belief fo far as to believe, that

he then had a blue Coat* with black Buttons ;

and furely, no body could miflake a blue Coat
with black Buttons, for a green Coat with brafs

Buttons : Whatever may be fuppofed of the Co-
lour of Blue by Fire-light, altering by that Light
towards a Green, yet it can't turn Black Buttons

into Brafs ones.

Suppofing the Perfon whom Grove pretends

to accufe, were here, yet there are not two Wit-
nefTes to any Overt-A 61, for it is only confirm 'd

by the Confeflion, which is proved by Lunt ; but

we hope the Prifoner is not the Perfon that had
the Colours, and therefore there is no Evidence
to make him guilty. We can't differ from the

Refolution in the Books in MeJJ'enger's Cafe, much
lefs with your Lordfhip's Refolution Yeflerday -,

but the Cafe is entirely different between the Wa-
terman and this Man, for there it did appear

that he carried the Branch, and threw it into

the Fire; that from thence, he hollow'd, and
led a Party, and offer'd to be their Captain, to

Drury-Lane, and in that manner he took upon
him to lead them, and did lead them ; but there

is not any one Inflance of that nature here ; there

is not any one Witnefs that proves him to be

in a Meeting-Houfe, or to have done any thing

there, or to have gone from one to another. If

he had join'd with them at the firft Fire, and
gone in with them in what they were doing,

yet we muft infift, that it would not make him
Guilty of High Treafon. In the Cafe in King
Charles the Second's Time, it was apparent they

were all in the Defign ; the Verdict found, that

they afTembled ; that they arm'd themfelves ;

that they chofe a Captain ; that when the Go-
vernment thought fit to interpofe to fupprefs

them, they flruck at the Officer ; threw Stonea

at the Captain of the Guards ; exprefs'd their

Refolutions of going to Whitehall ; and fhew'd

what their Intent was ; but no Defign is proved

againfl this Man, and nothing to make it agree

with that Cafe : But thofe Perfons that were by,

all the Judges acquitted from that Treafon. We
think the Evidence was much ftronger againfl

them, than what is offered againfl this Man : For
in the Cafe of Beadle, lie was proved to be among
them; and when the Officer purfued him, he

turn'd about, and cry'd to the People to face

about, and not to leave him : And though it

X x x appear'd
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appear'd he was in the Defign, and called to the

reft, to refill' in his Defence, yet he was agreed

not to be guilty of High Treafon, beeaufe he

was not aiding in pulling down the Houfcs ;

which in thofe Matters wherein the Judges gave

their Opinion, made it High Treafon : But as to

Green, in the firft fpecial Verdict, and Beadle,

they agreed, the Verdict was not full enough to

convict them.

L. C. J. The Jury found the Evidence, but

did not find the Fact* which might have arofe

from that Evidence •, but if they had found, as

the Confequence of that Evidence, that they

were aiding and aftifting, they would have been

Guilty. And though the Court thought there

was Reafon for the Jury to have faid fo, yet they

not having laid it, the Court could riot fay it for

them.

Mr. Darnell. My Lord, we fay there is no In-

tention proved againft him, nor affifting in doing

that which is the Crime, in pulling down the fe-

cond Meeting-Houfe : And as for the firft, that

was pull'd down, and burning, before he came}
fo that he could not affift in that*

Willis, I defire Lunl may be allied, If he faw

me carry any thing to the Fire ?

Lunt. I did not fee him carry any thing.

Willis. Did he fee any of the Mob take Notice

of me ?

Lunt. There Was no body with him, or that

took Notice of him : He went from the Fire, af-

ter he had fpoke thofe Words, very quietly.

L. C. J. Vitlor, Was you by Mr. Lunt, when
you faw the Prifoner carry the Timber?

Vitlor. He was within the Shop, I believe.

L. C. J. You told us, that you faw fevefal

People in the Meeting, breaking it down : Did
you fee the Prifoner there ?

Vitlor. No, I did nor.

L. C. J. Pray, whence did he bring that Tim-
ber, that you faw upon his Shoulders ?

Vitlor. I can't tell that.

L. C. J. You did not fee him bring it out of

the Meeting-Houfe, did you ?

Victor. No, I did not.

Mr. Soil. Gen.- Mr. Lunt, Was Vitlor by you,

when the Prifoner fpoke to you ?

Lunt. He flood lower than me : We fill'd up
the Door-way : My Hand was on the Side of the

Door : Every now and then, the Mob would

ftrike at me, as they went by, and were carrying

the Wood from the Meeting to the Fire ; they

would Huzza, and cry, You Dog, who are you

for? Mr. Vitlor and I flood fo about half an Hour:
I flood there before the Fire was lighted, and 'till

the Guards came.

Mr. Soil. Gen. How often did you fee the Pri-

foner during that time ?

Lunt. But once •, and that was when he fpoke

thofe Words to me.

Mr. Soil. Gen. Was Vitlor by you then ?

Lunt. Yes ; of the Side of me.

Mr. Soil. Gen. Then fet up Vitlor again. Pray

Sir, about this Timber : You fay you faw him

with fome Timber on his Back ; Who was by at

that Time ? Was Lunt by ?

Vitlor. I don't know whether he was at the

Door, or in the Shop.

Mr. Thomfon. Was he coming that Way from

the Meeting with the Timber ?

Vitlor. Yes,

Mr. Darnell. Can you take it on your Oath,
that the Man that fpoke to Mr. Lunt, was the

Man that carried the Timber ?

Vitlor. No, I can't.

Mr. Att. Gen. My Lord, we think the Proof
is fufficient ; and notwithflanding any thing that

has been faid by the Council for the Defendant,
it ftands unimpeach'd, and it is clear, that the

Prifoner is Guilty of this Treafon. The Evi-
dence of both Sides makes it appear, that upon
this Day there was an Infurrection of the People,

in order to pull down the Meeting-Houfes, and
that they executed their Defign by pulling down
feveral at that Time. Mr. Darnell don't deny,
but that, in point of Law, all thofe People that

were gathered together, to execute this Defign,

are equally Guilty of High Treafon : So that the

Queftion is only, Whether this Prifoner was one
of thofe People that were gathered together ?

That which he infiffo upon, is, that though this

Man was there, yet no Proof is made, that he
was aiding towards the carrying on this Defign

;

therefore we think what our WitnefTes fay is con-
fiflent, and not impeach'd by what was faid of
the other Side, The firft Witnefs that we called^

though he was not acquainted with the Prifoner,

yet he fays, there was a Man in a blue Livery,

that was fo remarkable in leading the Mob, with
a Curtain on a Pole, that he could not but take

Notice of it •, and that when he went to New-
gate, to fee the Prifoner, he took him to be the

fame Man that carried the Colours ; and though
he can't be fo politive as to fwear directly, yet

he now believes it is the fame Man, though he
can't be pofitive. I am fure I fhould be very far

from prefiing any thing further than the Nature
of the Evidence will bear ; therefore I hope I

don't mifrepeat what he fays : Therefore it leaves

it fomewhat uncertain yet, whether the Prifoner

at the Bar was the Man that carried thofe Colours.

But that which puts this out of Difpute, and
makes it clear that this is the Man, is Lunt's Evi-
dence, who now appears not to be an Enemy to
the Prifoner : He tells you, that that Night the
Prifoner told him, that they had made him Cap-
tain of a Party that Night ; that he had made
Colours of a Curtain ; and that we had burnt
the Clock. Now it is very ftrange, that if he
was not concern'd in carrying this Curtain, that

he fhould talk of a Curtain and Colours, and fay,

that he had made Colours of a Curtain. If he
was not the Man, it is unhappy that he fhould,

within an Hour after he was obferved by our
WitnefTes, fay, that he was the Man they had
chofen •, and that he had made a Colours of a
Curtain ; and that they had burnt the Clock.
It is not to be imagined he would have faid fuch
a thing, if he had not been the Man that the

others faw carrying it ; therefore, putting thefe

two WitnefTes together, (who are Perfons that

no ways appear to be concerned to bring this

Man to Juftice more than any other) and it makes
it plain and clear, that this is the Man that flou-

rifhed the Colours. If fo, then it is plain this is

one Evidence ; and I agree, it is necefTary that

there fhould be another Witnefs to prove fome
Fact, and the Teftimony of one Witnefs will not

be enough, therefore we have produced Vitlor,

that perfonally knew this Man. He fays, he faw
him with a Piece of Timber on his Shoulders

;

that he faw him throw it into the Fire; and that

he
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he faw that Man go afterwards, and fpeak to hunt,

and Lunt told him who he was.

It is of Confequence to ail Governments, to

make every Body, that is any ways aiding in

thefe Diforders, equally Guilty ; for it is impof-

fible to tell who begins in thefe Cafes : You may
know who carries on thefe Things, but you can't

tell who begins them ; therefore it will not be

fufficient for them to rely on, that he was fent by

his Miitrefs at that time, for that is all that was

proved, that he was fent out to fee where the

Fire was, and his being fent out for that Pur-

pofe will not make him the lefs Guilty, if he did

join with them, and aid them in what was done :

for if Men are met together to do an unlawful

Aft, and thofe that don't know it join with them,

they are Guilty ; therefore whether he knew of

that Meeting, or was only fent out by his Mi-

itrefs, yet if it is prOved, that he did join, and

aid and affilt thofe that were engaged in that

Treafon, he is equally Guilty. As to what was

faid by Prior, who was his Companion, that ap-

pears to be jutt at his being fent out by his Mi-

ftrefs to enquire : He told this Man, that he was

fent out to get Intelligence^ but you fee, that

though he was afk'a to flay and drink with this

Man, he would not, but left him, and what he

did then, he could not tell ; it is therefore likely

that he afterwards went to this Bufinefs, that he

was afterwards unhappily engaged in.

As to what they infill on, that they have call'd

Witnelfes to invalidate the Teltimony of Grove^

that he made fome Miftake about the Colour of

his Cioaths, that is no great matter to be rely'd

on 5 for blue and green, by Candle-light, are

pretty much of the fame Call, efpecially at a

tranfient Viewj but you fee the View he had was

fufficient to know his Face, but the Light of the

Fire occafion'd another Call upon his Cioaths,

therefore his thinking it to be green when it was

blue, will make no Difference : And though he

don't fpeak pofitively, but fpeaks with Caution,

and not as a Man would do, that was prejudiced,

and came to take away a Man's Life :, Though
he fays he can't pofitively fay this is the Man,
yet he fays he does really think it is. As to the

Witnelfes that prove he had a Misfortune, and

broke, that may be many an honelt Man's Mis-

fortune, to fail in a way of Trade : I don't fee

that they do impeach his Credit at all : Though
they talk of his playing, I don't find but one

Man that has feen him play, and moll People do

fome time or other ; I don't find that he has

fwerved, or done any thing foul, but we mull

fubmit the Matter of Faft to the Confideration

of the Jury : 1 believe the Matter of Law is

agreed : I believe there was a Notion in the

World, that it was only a Riot, for wliich they

might be fined, and the like, but the Law is now
agreed ; and as to the Faft, we mull fubmit it

to your Lordfhip's Directions.

Mr. Soil. Gen. I think Mr. Darnell does agree,

that if there was a general Intention to pull down
Meeting-Houfes, it would be Rebellion and

High Treafon. I take it, that it was fo, is as

fully proved as is poffible, by having fo many
pull'd down, and by fuch a Multitude of People

as were got together for that Purpofe :„For it

can't be thought, that the People that were at one

Houfe, intended to pull down that, and thofe

that were at the other Houfes intended to pull

down them only ; but it mull be z general Inten-
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we think, therefore, the general Intention is

proved, therefore what Tolboy fays don't confine

it : For though he fays, what they declared was
only in regard to Mr. Burgefs's Meeting-Houfes
yet that don't take off from the Evidence of what
pafs'd the next Day, when the feveral Meeting-
Houfes were pull'd down ; and the Faft, with-

out that Evidence, Ihows the particular Intenti-

on ; and the Mob that were at Lincoln*s- Inn- Fields,

fwore, Damn them, they would have them all

down, and accordingly they went away to ano-
ther* and pull'd that down ; therefore, that

there was a general Intention is fufficiently

proved, and that this Man did aft in that Inten-

tion. We think it is fufficiently proved, that

he was at Two of them ; but if it had been but

one, it had been the fame Cafe. But they ob-
jeft* that this is not a legal Evidence ; for fay

theyj the Statute reftrains it, and fays, that no
Confeffion can be given in Evidence, and the

Evidence of Lunt, without it, will not do ; and
Grove's not fwearing pofitively to the Man, with-

out the help of Lunt, will not be a legal Evi-
dence, fo as to prove an Overt- Aft. This is the

Strength of the Objeftion in point of Law, and
God forbid that we Ihould infill on any thing but

what is legal Evidence : It is Juflice to him, not

to offer any fuch things as it is to the Crown, to

infill on what is legal Evidence, to bring him to

Punifhment. The Words of the Aft are, That
no Perfon fhall be 'indicted, try'd, or attainted of
High Treafon^ whereby Corruption of Blood
may be made, or of Mifprifion of fuch Treafon,

but by the Oaths and Teftimonies of two lawful

Witnelfes, either both to the fame Overt-Aft,

or one to one* and the other to another Overt-
Aft of the fame Treafon, unlefs the Party wil-

lingly, in open Court, confefs the fame, &V, Now
in this Cafe, here are two lawful Witnelfes.

Grove is a lawful Witnefs, he is capahle of being

a Witnefs ; whether what he fays is fufficient for

the Proof of the Point, mull be left to the ConT

fideration of the Jury. If there are two legal

Witnelfes, to which there are no legal Objeftions,

it is fufficient ; whether what they fwear is fuffi-

cient to proVe the Faft, is of another Confide-

ration, but there is not one Word in the Aft, to

rellrain a Confeffion from being given in Evi-

dence : He fhall not be convifted on a Trial,

without two lawful Witnelfes, that is the Thing
that is provided for, and it was to exclude a

Precedent that had been fettled in Tong's Cafe, in

my Lord Chief Juftice Keyling's Reports, an Evi-

dence of Confeffion only, that was proved by

two Witnelfes, and that was the Occafion of

making this Law, that his Confeffion alone Ihould

not be fufficient, without an Overt- Aft. This

was the Reafon and Ground of making that Aft
of Parliament, but it was not defign'd to exclude

all Confeffions. That was Evidence at Law, and

always mull be fo : That Evidence that comes

out of a Man's own Mouth, was always allow'd.

The Defign of the Aft was to exclude Confeffi-

ons from having the Force of a Conviftion, un-

lefs it were in a Court of Record, and to prevent

a Confeffion proved by two Witnelfes, from be-

ing a fufficient Ground for a Conviftion. A
Confeffion is a confiderable Evidence, and in

many Cafes clears a Thing beyond Contradiction j

and in this Cafe it ffiews how nccefiary it is

;

for when Things are tranfafted in the Dark, and

it
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it is impofiible for Strangers to give a clear De-
fcription of Perfons, furely the Confeflion of a

Man himfel'f is the molt proper Evidence in the

World, and the molt fatisfa&ory. This then

being a lawful Evidence, it Hands clear Of that

Objection: Here are two Witneflesto the Overt-
Act, and this Evidence of Lunt is not excluded,

but this Confeflion of the Party is lawful to be
given in Evidence.

This being the State of the Matter, How
ftands it then ? It is agreed he was at the Bonfire

in Holbcrn\ he was fent out for that Purpofe:
The Fire Was feen at his Miftrefs's Houfe, and
he was fent out to enquire after the Matter.

That there was a Man there* in a blue Livery,

is proved by feveral People, and it is proved that

he had a blue Livery. Grove fays he law a Man,
he can't tell whether he was in blue or green*

with a Standard, in Holborn ': He fays, he don't

know whether he was in blue Or green, but he
took him to be a Man of that Size, and he fup-

pofes him to be the Man. But here is ftill a
Doubt, whether this is the Man that carried the

Standard, and how is that clear'd ? Now this,

With Submiflion, is clear'd by the Man himfelf,

if that be Evidence, which we infill upon it, it is.

This Declaration to Lunt, that he had made
Colours of a Curtain, and that he was chofe Cap-
tain of a Party, That does explain it, and is not
anfwer'd by any thing they have offer'd to the

contrary. As to his acting in the Tumult in

Leather-Lane, ViSlor fwears that he faw him with
a Piece of Timber on his Shoulder, and that he
carried it, and threw it into the Fire. Lunt, as to

every thing he fpeaks, is Cleat* : He proves that he
ipoke fome Words to him , and as to what Fitter

fays, he is as clear, that he had the" Wood, and
threw it in. The only Queftion then will be,

Where he had this Wood ? Whether he had the

Wood which he threw into the Fire, made of
the Materials of the Meeting- Houfe, from any
other Place? They give you fome Evidence,
that he was going home quietly ; and that they

parted about Eleven at Break's Market : But it

is plain, he did not go home 'till juft Twelve,
for fo all the Family agree , fo that that Time is

to be accounted for which he might have fpent

at this Bonfire, and in this Tumult. There is

another Man to anfwer the Bufinefs of what they

call the High Church Standard: He fays there

was a Man in a green Livery which he faw, and
thought he knew him, but could not be politive,

becaufe he was at a Diftance ; but if it had been
this Man, he believes he fhould have known him ,

but there is as little Reafon for him to know the

one as the other. The Man in the green Livery,
he fays, is run away, but he fays nothing as to

the Brafs Buttons , and it is eafy to miftake be-

tween green and blue.

I Ihall not urge the Evidence further than it

is reafonable ; thefe are Circumftances which will

be under the Confideration of the Jury. But
fuppofing the Man to be concern'd in this

manner, acting as the Queen's Evidence have
prov'd, it will be High Treafon within the

Cafe in my Lord Keyling's Reports, and is not
diftinguifh'd by what Mr. Darnell offer'd. He
fays, there was leading and arming, and they

ftruck at the Guards •, fo here was leading, for

no body denies but they had a Standard: The
only Queftion is, Whether the Prifoner carried

it? And in the other Mob in Lincoln's- Inn-Fields,

they were led, and hollowed away to Drury-

Lane. And as to the Cafe of Beadle, which
he would compare it to, there was no Act that

was done by him-, befides the Verdict was de-
fective, in not finding the aiding ahd aflifting

;

for thV they found the Facts, yet they did not
draw the Conclufion from thofe Facts. As to what
has been faid to the Reputation of Grove, I don't

find it ahy ways affects him , it is not proved
that he has cheated, or that he is a common
Gamefter, or that he lives by that Way. As to

the Reputation of the Prifoner, there may be
many honed Men that might think they did Ser-

vice at this time, and he might be defired among
the reft , but that is no Argument why he fhould

hot be concerned in the Fact i Whether he was,

or not, is what we muft fubmit to the Confidera-

tion of the jury.

Mr. ThoVnfon. My Lord, as to the Matter of
Law, it has been fully fpOken to, and that the

Intention was general, is proV'd; the only
Queftion is, Whether the Prifoner Was aiding*

and fo prOv'd in a legal Manner. I will only
ftate how each Overt-Act is prov'd J The firft

Act is his going with a Piece of Wood on his

Shoulder, and throwing it into the Fire j That
Viclor fwears pofitively. I alk'd, Whether he was
coming with it as from the Meeting-Houfe, and
he faid he was : As to that, it is plainly fworn
Upon him as to the Man.
The other Overt-Act is from Grove j there i$

indeed fome Uncertainty as to the Perfon, Grove
was not indeed very pofitive •, he did obferve a
Man at the Fire, he could not fay whether he
had on a blue Livery, or green, but when he
Went to Newgate to fee the Prifoner, he did fay

he believed him to be the Man. Indeed they pre-

tend that he faid fomething contrary to his Com-
panion, but all he faid then, was, that he could

not be pofitive, but he did fay, he believed him
to be the Man. Now there being this Un-
certainty, what do we call Lunt to his Confeflion

of? If we called him to prove the Overt-Act by
his Confeflion only, there might be fome Colour
to object to it : But the Fact is proved to be
done by Grove, and we call Lunt only as to

the Identity of the Perfon. He only explains

what Grove had fworn before : He fwore the

Colours were difplay'd, and the Confeflion is

only as to the Identity of the Perfon. As to

the Reputation of Grove, they did endeavour
to afperfe him, but I think they could not make
any thing out : They don't pretend to prove any
Malice in him , nay, he is the rather to be

credited, becaufe he will not be pofitive. If he had
had any Malice, he would have fworn pofitively,

but you fee he will not be pofitive.

Something was mentioned that there was a

Man in a green Livery there, from whence they

would infer that he was the Man that was thus

inftrumental, and that it was not the Man in the

blue Livery ; but that can't be he, becaufe he

had red Buttons and red Stockings, fo that that

feems not to have much in it. They pretend to

account for him as if he was not there, when
Prior fays he met him at Eleven, but he did not

go home 'till Twelve : So that we think having

thus prov'd by Viclor pofitively, by Grove thus

circumftantiated in this manner ; the Man's Con-
feflion coming afterwards by Lunt, which de-

clare*
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clares him to be the Man that did the Fa£t, we

think it brings it home to the Prifoner. But we

fubmit it to your Lordfhip and the Jury.

Mr. Darnell. My Lord, as to the Matter of

the Confeffion, I think what Mr. Sollicitor General

fays by way of Anfwer, will lay afide the Statute

of King William, for it is, in effect, to fay, that

if the two Witneffes to an Overt-Aft are uncer-

tain as to the Perfon, his Confeffion muft fix it

upon him. If two Witneffes will fwear that a

Man in a blue Coat did commit High Treafon,

but are uncertain as to the Man, it fhall be

brought home to any Man in a blue Coat, if he

(hall come and fay that he did the Fadt ; fo that

the Confeffion is entirely the Evidence, for the

other Evidence could not convict him without

it. j
L. C. J. Do you apprehend that Grove's Evi-

dence is not to be conlidered by the Jury ? Is it

only, that fome Man or other did difplay the

Colours ? Does not his Evidence go further ?

He fays he went to fee the Man in Newgate, and

he believes, that Man that he faw there was the

fame : Now how far that will weigh with the

Jury, is of another Confideration : And as to the

Cafe of Beadle, the Fact was found there, but the

Jury not finding that he was aiding and affifting,

the Court could not fupply it for them.

L. C. Baron. You have laid a Strefs upon that

which is found in the fpecial Verdict. See what

the Judgment of the Judges was. But as to

Green, in the firft fpecial Verdict, and Beadle in

the third fpecial Verdict, we all agreed, that the

I

Verdict was not full enough, as to them, for us

to judge it Treafon in them, becaufe the Verdict

only finds that they were prefent, and finds no

particular Act of Force committed by them ;

and doth not find that they were aiding and affift-

ing to the reft : And it is poffible one may be

prefent amongft fuch a Rabble, only out of Cu-
riofity to fee, and whether they were aiding and

affifting is Matter of Fad!:, which ought to be ex-

prefsly found by the Jury, and not be left to us,

upon any colourable Implication ; and accordingly

thofe two were difcharged.

L. C. J. Gentlemen of the Jury, Francis Willis,

the Prifoner at the Bar, ftands indicted before

you, for that he, upon the Firft Day of March
laft, with a great Number of others, did levy

publick War againft her Majefty. The Proof

that has been offered by Mr. Attorney, and the

Council for the Queen, has tended to fhew, that

there was a general Defign of pulling down all

the Meeting- Houfes •, and that this Prifoner did

affift in it, did carry Colours in it, and did other

Acts that gave Affiftance in it: This is what they

propofed to make out againft him.

The Evidence was firft Tolboy, who fays, that

the Day before, he was going through theTemple,

and there was a great Mob that attended Dr. Sa-

cbeverel from his Trial, and among them he heard

a Difcourfe of pulling down Mr. Burgefs's Meet-
ing- Houfe; he heard no other mention'd •, fome
v.ere for pulling it down then ; others were for

leaving it 'till the next Night •, and others, 'till

the Event of Dr. Sacheverel's Trial. What De-
termination they came to, he don't know, for he

went away, fo that his Evidence goes no further

than proving a Defign to pull down one Meeting-

1 loule.

The next Witnefs is Grove; he gives an Ac-
count of two Meeting- Houfes pull'd down, and

Vol. VIII.
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Fires made from the Materials, one in Holborn,
the other in Hatton-Garden ; That at that Fire
in Holborn, he faw a Man with a Curtain on a
Pole, and he called it High-Church Standard,
and was active among the People •, ftopt Coaches,
and got Money from thofe that were in them,
and made them cry out as he did. As for the

Perfon, he can't fay the Prifoner is he. He fays

he took notice of him, he was in a Livery ; and
that he went to Newgate, and faw one, who, he
can't be pofitive, but he believes to be the fame
that he law carrying the Curtain ; but whether
it is the Prifoner at the Bar, that he can't fay :

For he fays he has not the fame Cloaths, nor Wig
on, and that makes him doubtful. Being afked,

What Colour his Coat was, he is not fure whether
it was blue or green ; but he faid, he rather be-

lieved it was blue.

This not being enough to bring it home to the

Prifoner, they called another Witnefs, who was
Hill, who fhewed him the Prifoner : And they

brought Cubwidge, who went with him 5 and
they tell you, that the Man they fhewed to him
in Newgate, was the Prifoner at the Bar ; and
thefe being laid together, it amounts to the fame
Thing as if he had fworn againft the Prifoner, as

he did againft the Man in Newgate, that is, that

he believed him to be the fame Perfon that carried

the Colours.

The next is Vitlor; he fays, that after the Fire

at Holborn, they came to Leather-Lane ; that

they got into the Meeting-Houfe there, and
work'd hard to pull it down, but he don't fay

the Prifoner was in the Meeting-Houfe : But the

Fire they made was in Hatton-Garden, and there

he faw the Prifoner carrying a Piece of Wood,
and throwing it into the Fire, and making an
Huzza. He don't fay where he had that Wood j

he don't fay that he faw him bring it out of the

Meeting-Houfe, and he did not know him at

that Time, but he kept his Eye upon him ; and
not long after, he came by Mr. hunt's Door, and
the Prifoner fpoke to Lunt : What he faid, he
can't tell, but he afk'd Lunt if he knew him ;

Lunt told him he did ; and when he was come
fo near, he does take upon him to fay, that he
remembers his Face, and he takes him to be the

fame Perfon. He was afk'd as to his Features,

but he don't go about to diftinguifh them •, and
it is difficult for a Man to defcribe thofe Particu-

lars, by which a Man diftinguifhes one from ano-

ther.

Then Lunt is call'd, and he confirms, that the

Prifoner was at the Fire at the fame time that

Vitlor was at his Door ; that it was Eleven at

Night •, and that the Prifoner fpoke to him 4

that his Boy afk'd him, What, Frank, are you
one of them ? And thereupon he faid, They have

made me a Captain of a Party ; I took a Win-
dow-Curtain, and made it Colours ; and we burnt

the Clock. This they would apply to clear that

which Grove fpeaks a little more doubtfully, when
he fays only, that he believes him to be the fame
Perfon as he faw in Newgate.

The next Witnefs is Orrel, and he can't

charge any thing upon the Prifoner, but gives an

Account of the pulling down the feveral Meet-

ing- Houfes, and the feveral Mobs that were in

Lincoln's-Inn-Fields, Drury-Lane, Holborn, and

Black-Friers, and their making general Declara-

tions, that they would have them all down.

And thus far his Evidence is material, that there

Yyy was
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was a Defign to pull them all down ; it was pub-

lickly declared, and put in Execution, as far as

they had Time. Actions declare the Intentions ;

for when it breaks out into Action, then the De-

fign appears. He faid lbmething further, which

is, that he faw a Footman in a blue Livery, that

was bufy at the Fire, and encouraging the People

to throw the Wood in. He fays he was a well-

made Man, much of the Size of the Prifoner.

This is the Evidence produced againft the Prifoner,

and upon that you will take notice it is made out,

that there Was a general Defign put in Execution,

of pulling down the Meeting- Houfes ; and that

he was at one Fire in Hatton-Garden , and there is

only the Belief of the Witnefs fo ftrengthen'd as

to his being at the other.

On the other Hand, the Prifoner, in his De-

fence, tells you, that he is Servant to a Gentle-

woman in Grevil-Street ; that the Family being

going to Bed about Ten o'Clock, and feeing a

Light in the Street, ordered him to fee what was

the matter : This was after the Clock had firu'ck

Ten. He went into Hclborn, and faw the Fire j

but, as he pretends, did not come near it ; and

then he came back to his Miftrefs's Houfe •, and

fo they infift, that they have given an Account

of the whole Time he was out. The firft Wit-

nefs they produced was Mrs. Brifco, who was the

Daughter of his Miftrefs ; fhe tells you the Oc-
cafion of fending him out •, that fhe obferved a

Light, and directed him to go.; and tells you

the Time, that he came back before the Clock

had ftruck Twelve •, and that fhe did exprefs her

Anger for his ftaying fo long. Mrs. Miles con-

firms the fame ; and being afk'd what Account
he gave when he came back, both they and the

Maids fay, he gave no Account of the Fire ;

but fhe hearing that Lunt had fomething to fay

againft him, and taking notice that he was de-

jected, afk'd him, If he had done any thing ? And
he faid, Nothing to harm him. Hodges fpeaks

of his going out, but not of his returning. El-

liot fays, fhe let him'in, but did not hear him fay

any thing at all about the Fire ; but fhe fays he

was .in a blue Livery. Then they call Prior, and

he tells you, he was coming from Wefiminfier to

Clerkenwell ; he faw the Fire in Holborn, and at

the End of Leather-Lane he faw the Prifoner

looking on, but doing nothing, none of the

Mob with him -, that the Prifoner and he walked

along Leather- Lane, and it was propofed, that

they mould drink together, but they walking

together, obferved a Fire making in Hatton-

Garden ; that they walk'd by the Street where

his Miftrefs iived, as far as Brooks-Market, and

there they parted, and the Prifoner turn'd to-

wards his Miftrefs's Houfe, and, as he thought,

went home. Then they produce Fletcher, and

he fpeaks as to Grove's Evidence : A nd to take

off from that Credit that otherwife his Teftimony

would have, he fays, that Good-Friday, at Night,

he told him, the Prifoner was not the Man, for

the Perfon he faw had a green Livery, and brafs

Buttons ; fo he faid at firft : but upon Enquiry a

little more particularly, he did not tell him at that

Time that it was a green Livery, but fome Time
before : And Grove being call'd again, does own
the fame •, and that he faid he could not be pofi-

tive, and that is what he now fays, and only fays,

he believes him to be the fame, and that he told

the Witnefs fo at that Time. Holgate fays, that

about half an Hour after Ten he heard of the

Mob, and went to fee it ; that he went to the

Fire in Holborn, and there he law a Footman in

Green, but he had red Buttons, and the Prifoner's

Livery was blue, trimm'd with black, and black
Buttons : But he fays he faw a Footman there

in Green, which is offer'd, to let you fee that

there might be another Perfon that Grove did
really fee. Then Clark is brought to give fome
Account Of Grove ; he fays he kept a Shop, and
broke, and never had a very good Character.

Ward fays the fame ; and that he was a Gamefter

;

and that it was reported he ufed to get his Living
that way : And he tells you, the Prifoner is of a
good Reputation ; and thofe of the Family fay as

much of him.

This is the Subftance of the Evidence on both
Sides. The Ufe that the Council for the Pri-

foner would make of their Evidence, is firft, to

fhew that they have given an Account of his

Time ; that he was Otherwife employed than in

the Manner the Witneffes for the Queen have
given an Account of. Now it is certain, they

have not ; for they give an Account only of a

Walk from Holborn to Brooks-Market', whereas
his own Witneffes fay he was out at leaft an
Hour and 'an half, fo that there was Time enough
for him to be there : And though that Witnefs
faw him going homeward, and not to the Fire,

yet it is certain, he did not go home then, and
that he was at the Fire, becaufe two Witneffes

fwear he was at the Fire ; and it does appear that

he was at both the Fires. Before I ftate that,

give me Leave to fay, that as there is a full Proof
of a general Defign put in Execution, of pulling

down the Meeting- Houfes, fo any one that is

aiding in that, is Guilty of High Treafon, though
he ,were not privy to the firft Defign ; for in

High Treafon there is no fuch thing as Accefia-

ry ; all that are Actors are equally guilty, and
that was the Cafe of the Lord EJfex : He went '

with fome Forces to remove fome evil Counfel-
lors, and came to the City to defire Afliftance ;

fome Forces he had affembled in his own Houfe ;

others join'd him in the City •, it was adjudged
they were all Guilty of High Treafon, though
they did not know of his Defign ; and thofe that *

were accidentally there, and did depart, it was
faid, were entitled to Her Majefty's Grace ; but
it is not faid they were Not Guilty. So was the
Cafe of the Bawdy-Houfes

; yet it is not faid,

that any of them were the Perfons that formed the

Defign of pulling them down.
You are therefore to confider, that it is not

enough to charge the Prifoner, that he was at

the two Fires : It is not enough that there was
Time for him to do what he is charged with,

but you are to confider what is proved on him
that he did. You obferve what is objected as to

Grove, that there is a great Uncertainty as to his

Evidence, and that his Credit is not fair : He
don't charge the Prifoner pofitively, nor ever did.

He differed as to the Colour of his Cloaths : And
though it is rightly obferved, that Blue and Green
are not eafily diftinguifhed by the Light of the

F"ire, yet that is not the Objection ; the Objecti-

on is, that the Witnefs, at firft, declared he be-

lieved it to be Green, and now he has told you,

that he believes it to be Blue, and that is not

confiftent, and does therefore a little concern his

Credit in this Matter, that he has changed his

Evidence. Then they fay, that he did not fee

him at the Meeting- Houfe : He faw fomebody
carry-
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carrying Colours, and believes this to be the
Man ; but he fays, he was not near enough to
diftinguifh his Cloaths, fo he might not be able
to diitinguilh his Face. But then they bring
fome WitnefTes to fhew he is not a Man of io
clear a Credit, but they don't charge any great
Matter upon him. As for his having broke, that
may be a Misfortune that may attend any Man :

But then they would fupport this by the Confef-
fion he made to Lunt, who fwears, that he faid he
made Colours of a Curtain. Now that may feem
to give fome Colour to it; but I ought to
take notice of the other Part of his Confeflion,
that they had made him Captain of " a Party

^

which don't appear to be likely ; for as he was
moving from one Party to another, it would be
very natural for the Captain to have his Mob with
him, but it is plain he was unattended in goino-
from one Fire to another. When he was at that
Fire in Hatton-Garden, he went away alone, as
Lunt fays : And they don't fay that he did en-
courage the Mob. He did throw down a Piece
of Wood, and huzza, but he did not much en-
courage others. As to the Piece of Wood; one
of the WitnefTes did not fee it, and the other
that did fee it, did not fee him in the Meetins-
Houfe
of the

Fires,

fiance,
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fVati°nS that

'
l »PPrehend,

17t t7 ^r0Fr fo
\
me to make t0 You- As

h t had^ he P r ^V'^ that he is the Manthat had the Colours in Hclborn,

fo that it is not proved he was at either
Meeting-Houfesj though he was at the
And you may confider another Circum-
and that is, that this Witnefs, Viclor, did

not know him before, nor did he know what
Cloaths he had on ; and if he had not come near-
er to him, to Lunt's Door, in Probability, he
had not known him again ; but he fays he 'faw
him throw a Piece of Wood into the Fire ; and
he fays he kept his Eye upon that Man, and faw
him come up, and fpeak to Lunt. Now you will
confider, whether fuch a Man might not, in a
Crowd, flip out of his Eye, and he might take
another for him ; for Lunt, that knew him, fays,
he did not fee him have any Timber at all.

• and afterwards

H I t r
there

'J?
e IS undoubtedly Guilty of

fafft, how far you believe he is the fame that car-necl the Colours ,n Holborn, and how i

him to be concerned in Ppulling down the Meet-ng-Houfe m Leather-Lane, f mould take no-
tice of another Thing, that there was a Foot-man in Green, at the Fire, in Holborn, who wasvery aft.ve

; and that Man could not miftake
the Colour of Blue and Green, becaufe h^ kn wthe I nfoner

: Now that being fo, it does appearthere waS a F Jn £ ^ PP™
Green, that was aftive at the Fire in Holborn, andone of thefe two perhaps, had the Colours the

hS th'Tnl *

Gr6V
A

firfl^ the Man^had the Colours was in Green, and then he favshe was in Blue. Now if the firft be right thahe was m Green, it does appear there wa
'

fuchan one in Green : If you beheve he was the Perfon that did make ufe of thefe Colours, and thathe was affifting in pulling down the Meeting-Houfe in Hatton-Garden, then you are to fifdh.m_ Guilty
: If you think he was not the Perfonyou will acquit him. '

•
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n
eJmy wkhdr™, and the Court ad-

Cler. ofArr Francis mills, hold up thy HandLook upon the Prifoner : How fay you ? Is he

f$f th
^ H^gh Trealbn whereof he ftandsmdifted, or Not Guilty?

Foreman. Not Guilty.
Cler. of Arr. Did he fly for it ?

Foreman. Not that we know of.

LVIII. The Tnal of George Purchafe, for High Treafon, in
levying JVar againjl Her Majefty, in the Kingdom, under
1 retence ofpulling down Meeting-Houfes. o Anme, 1 7 1 o.

[ At the Seffions-Houfe in the Old-Baily.
J

Dtmina Regina verfus Purchafe.

Die Sabbati Vicefimo Primo die Aprilis Anno Domini
& Regina pradiclo.

THE Court being refumed, as in the Trial
of Francis IVtllis, and the fame Judges

b-ing prefent.
J &

Lltr. ofArr. Middlefex Cryer, made Proclaim-
uon.

Cryer. O Yes O Yes ; You good Men of theCounty of Middlefc::, fummon'd to appear here
tins Day, to try between our Sovereign Lady the
Uoeen, and thePrifoners that mall be at the Bar
aniwer to your Names as you fhall be call'd'

S&t ff
Ca,,

> "f- Pai" •* *w

Then the Jury that were returned on the Pannel
were ail call'd over, and the Appearances ofall thofe that anfwer'd to the Call, were re-
corded.

'

Ck
u/lf

r
'
S? Geor*e Purchafe t0 the Bar.

tVhtch was done.

n?W/ Arr
\
Y°U the Prifoncr at the Bar, thefe

good Men, whom you fhall hear call'd, and do
now
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now perfonally appear, are to pafs between our

Sovereign Lady the Queen and you, upon Trial

of your Life and Death. If therefore you will

challenge them, or any of them, your Time is

to fpeak to them as they come to the Book, to be

Sworn, and before they be Sworn.

Cler. ofArr. Thomas Sutton, Efq;

Who appear''d.

Cler. of Arr. Hold Mr. Sutton the Book.

You fhall well and truly Try* and true Deli-

verance make between our Sovereign Lady the

Queen, and the Prifoner at the Bar, whom you

fhall have in Charge, and a true Verdict give ac-

cording to your Evidence. So help you God.

Cler. of Arr. John Furnefs.

He appeared, and was Sworn.

In like manner the other Ten Gentlemen ap-

pear'd, and were fworn, whofe Names follow :

JURY,
Thomas Sutton, Efq;

John Furnefs,

John Parfonsr

Jofefh Parfons,

William Hargrave,

John Meard,

Edward Bofwell,

Robert Breakfpear
i

Richard Beatknife ,

Richard Hazzard,
Francis Higgins,

Humphry Nezvman.

Cler. of Arr. Cryer, count thefe.

Thomas Sutton.

Cryer. One, and fo of the refl.

Cler. of Arr. Humphry Newman.
Cryer. Twelve, good Men and true* ftand to-

gether, and hear your Evidence. .

Are you all Sworn, Gentlemen ?

Cler. of Arr. Cryer, make Proclamation.

Cryer. O YesJ-, If any one can inform my Lords

the Queen's Juftices, the Queen's Serjeant, the

Queen's Attorney-General, or this Inqueft now
to be taken, of the High Treafon of which the

Prifoner at the Bar ftands indicted, let them come
forth, and they {hall be heard, for now the Pri-

foner ftands at the Bar upon his Deliverance;

and all others that are bound by Recognizance,

to give Evidence againft the Prifoner at the Bar,

let them come forth, and give their Evidence,

or elfe they forfeit their Recognizance. And all

Jurymen of Middlefex that have appear'd, and are

not fworn, may depart the Court.

Cler. ofArr. George Purchafe, hold up thy Hand.
Which he did.

Gentlemen of the Jury, look upon the Prifo-

ner, and hearken to his Caufe. He ftands in-

dicted by the Name of George Purchafe, late of

the Pari Ih of St. Andrew Holbom, in the County
of Middlefex, Labourer, for that he not having

the Fear of God before his Eyes, but ' being moved

and feduced by the In(ligation of the Devil, &c.

( prout in the Indiclment, mutatis mutandis, )

againft the Peace of our Sovereign Lady the Queen,

her Crown and Dignity, and againft the Form of the

Statute in that Cafe made and provided. Upon this

Indiclment he has been arraign'd, and there-

unto hath pleaded Not Guilty, and for his Trial

hath put himfelf upon God and his Country,

which Country you are. Your Charge is to en-

quire whether he be Guilty of the High Trea-

fon whereof he ftands indi&ed, in Manner and
Form as he ftands indicted, or Not Guilty. If

you find' him Guilty, you are to enquire what

Goods and Chattels, Lands and Tenements he

had at the time of the High Treafon committed,
or at any time fithence. If you find him Not
Guilty, you are to enquire whether he fled for it:

If you find that he fled for it, you are to enquire
of his Goods and Chattels, Lands and Tene-
ments, as if you had found him Guilty. If you
find him Not Guilty, nor that he fled for it, you
are to fay fo, and no more, and hear your Evi-
dence.

Mr. Thomfon. May it pleafe your Lordfhip,
and you Gentlemen of the Jury, George Purchafet

the Prifoner at the Bar, ftands indicted, for that
he, not having the Fear of God before his

Eyes, but being moved by the Inftigation of the
Devil, and defigning to withdraw the cordial

Love and natural Obedience, which true and
faithful Subjects of our Sovereign Lady the
Queen do and ought to bear towards Her, and
intending to difturb the Peace and common Tran-
quillity of this Kingdom, on the Firft of March
laft, in the Parifh of St. Clement Danes, in the
County of Middlefex, traiteroufly compafs'd and
imagin'd to levy War, and ftir up Rebellion and
Infurrection againft our faid Lady the Queen
within this Kingdom : And that he might ac-

complifh his faid traiterous Imaginations and
Defigns, on the faid Firft of March, and in tbe
laid Parifh being affembled, with a Multitude and
great Number of People, armed and arrayed in

a warlike Manner, he did then and there unlaw-
fully and traiteroufly levy War againft our faid

Lady the Queen, contrary to the Duty of his

Allegiance, againft the Peace of our faid Lady
the Queen, her Crown and Dignity.

To this Indictment he has pleaded Not Guilty.

Gentlemen, we fhall call, the Evidence for the

Queen, and if they prove the Charge, as laid in

the Indictment, we doubt not but you will find

him Guilty.

Mr. Att. Gen. My Lord, the Prifoner at the

Bar ftands charged with an Indictment of High
Treafon. The Species of High Treafon has
been open'd by the Gentleman that open'd the

Record : We fhall prove it by calling Witneffes
to fhew, that he was one of thofe wicked Per-
fons that did affemble themfelves in Drury-Lane

:

We fhall fhew, that this rebellious Affembly
was got ' together to do Right, as they call'd it,

to a Gentleman who was under a Profecution of
the Houfe of Commons ; his Name is known,
I mean Dr. Sacheverel ; they refolved, that to

do him Juftice, they would be revenged on the

Meeting-Houfes of the Diffenters, and there-

fore they refolved to pull them all down : That
this Defign was framed in that Affembly that

ufed to attend Dr. Sacheverel to and from his

Trial ; it was there refolved to pull down the

Meeting-Houfes in and about the City : That
in purfuance of that Defign, they did meet in

.

feveral Places in this County, and the City

:

That the Prifoner was among thofe that affem-

bled in Drury-Lane ; that he was with his Sword
drawn ; that when the Guards were come (for

they were too many to be withftood by the Civil

Government) the Conftables and Watch were
too few to withftand that Affembly, therefore

it was neceffary for the Prefervation of all honeft

Men's Lives and Eftates, for to fend the Guards
to fupprefs this Tumult ; and it was great Grace
in Her Mijefty to have that Regard to her

People.
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People. When they came, they ufed them with

more Tendernefs than they, need have done ;

they fpoke to this Man to put lip his Sword, and

be gqne : No, he came with a Refolution, and

'till that was done, he would not put it up.

They came the fecond Time, and afk'd him, Do
you know that you are refilling Authority, in

oppofing the Queen's Guards ? You are oppofing

the Queen's Per Ion, therefore pray be gone : No,

he periifted in it, and had the Courage, or Im-

pudence, to aflault the Officer that was at the

Head of the Guards, and would have killed him,

for High Treafon-. 26$

was fivorn.

give my Evidence*

Words. Purchafe's

faid, No, we will defer it to the End of the

Trial.

Then William Orrel

Orrel. My Lord, before I

I beg Leave to fpeak a few
Wife has been in my Neighbourhood, and offered

Money to feveral People, to come and fwear

againft me, to take away my Reputation : And
Yefterday a Perfon came into Mr. Leonard's Cof-
fee-Houle, and faid publickly, That I was per-

jured ; that when I fwore againft Willis, I was
perjured •, that the Jury would not believe me ;

if one of the Guards had not, by a lucky Stroke, and that I was reprimanded by the Court; and the

beat his Sword down. He was fo devoted to

the Caufe, that he declared he would lofe his

Life in the Caufe ; and what was this Caufe ? It

was oppofing a juft and neceffary Profecution,

that was carrying on by the Commons of Eng-

land, before the greateft Court in England, and,

perhaps, in Europe; and they thought fit to find

him Guilty of the Charge that was laid againft

him. This gave thefe People occafion to exer-

cife their Revenge on all the Meeting-Houfes.

We have had the Determination of the Court

oftentimes, that this is levying War within the

Statute of 25 Edw. III. When we have made

this appear, we don't doubt but the Jury will find

him Guilty.

Mr. Soil. Gen. My Lord, we will call our Wit-

nefies, and prove the Facts.

Then Thomas Tolboy was /worn.

Mr. Att. Gen. Pray give an Account

faw any Tumult, or Number
attended Dr. Sacheverel; and

you heard among them ; and

they came to

if you

of People, that

what Difcourfe

what Refolution

Queen's Council. My Lord, I defire I may clear

myfelf.

Mr. Att. Gen. There is an Information laid be-

fore me, which I fhall take notice of in a pro-

per Place ; for it is an intolerable Thing, in anf
Government, that when we are proceeding in a

judicial Way ; that when People have the Bene-
fit of the Law that was made for them, a Copy
of the Indictment and of the Pannel, Liberty to

examine Witneffes, and afk what Queftions they

think proper. And they can't fay, but that there

has been a Tendernefs in us, that are the Profe-

eutors, not to prefs Things further than the na-

tural Import of them ; yet that fuch Practices

fhould be ufed to difcourage the Queen's Evidence.

I have an Account, that John Roberts, a Mathe-
matical Inftrument-maker, has, at Leonard's Cof-

fee-Houfe, affirm'd, that the Queen's Witnefs

was a perjur'd; forfworn Villain, in giving his

Evidence here. I fhall, in a proper time, endea-

vour to bring him to Juftice for it.

L. C. J. It was not improper for him to men-
tion it here. I was fo far from reproving him,
or thinking his Evidence falfe, that I never heard

Tolboy. As I was paffing through the Temple, on a Man give a fairer, or better Evidence ; and nd
one Witnefs at either Trial* oppofed one Word
he faid.

Mr. Att. Gen. Mr. Orrel, pray confider, you
are now upon your Oath ; therefore, without re-

gard to Threats, you muft fpeak the Truth, and
all the Truth, and God forbid you fhould be
afraid of it.

Mr. Soil. Gen. Was you abroad on Wednefday
the Firft of March ? What did you obferve of the

pulling down any Meeting-Houfes ? Give an Ac-
count of all the Places you were at, and what
Concern the Prifoner had in it.

Orrel. About Ten o'Clock, or a little before,

I went to Leonard's Coffee-Houfe, and hearing:

that they were pulling down feveral Meeting-
Houfes, I went with another Gentleman, Mr.
Hawkins, directly to Fetter-Lane : When I came
there, I faw Abundance of People, a great Mob,
carrying the Materials from Mr. Bradbury's

Meeting-Houfe, into Holborn : I afk'd the People
where they carried them ? they all faid, to Hol-

born. When I had flood there a little Time,
fays I to my Friend, Let us go into the Meeting-
Floufe-, I will fee; it may be; I may know fome-

body there. I went through a dark PafTage, and
narrow Entry : When I came in, Lord have

mercy upon me, faid I, it is all down : I turned

back to my Friend, Mr. Hawkins, This is de-

ft royed, faid I, let us go fee where they burn it.

We went to Holborn, and all the way we faW
abundance carrying Wood quite from the Meet-
ing-Houfe, to the Fire in Holborn. We made
no Stay at the Fire, but immediately went thro*

TurnJliUy and down by Lincoln's-Inn Garden-

Z z z Wall,

Tuefday Night, I faw a great Number of People

that attended him : I there heard them relblve

upon demolifhing Mr. Burgefs's Meeting ; fome

were for doing it then; others for leaving it 'till

the next Night.

Mr. Att. Gen. What Night was this ?

Tolboy. It was the Tuefday Night.

Mr. Att. Gen. Was it before the firft of March?
Tclbcy. Yes, it was.

Mr. Att. Gen. Was it refolved by more than

one ?

Tolboy. By a great many.

Mr. Att. Gen. Then you take it to be general ?

Tolboy. Yes.

Furchafe. Did you fee me there ?

Tolboy. No.
L. C. J. Did you flay there any Time ?

Tolboy. No •, 1 only heard them difcourfe of it

as I pafs'd along.

Mr. Baron Lury. Did you flay 'till they came
to a Refolution ? Or were they only talking of

it?

Tclboy. They came to that Refolution then.

Mr. Baron Bury. Did you flay 'till they were

agreed upon it ?

Tolboy. It was agreed to pull down the Meeting-

Houfes, though the Time was not fixed.

Mr. Baron bury. Did you know any of them,

that this was agreed by?
Tclloy. No, none of them.

Mr. Baron Bury. What did you hear them fay ?

Tolboy. I heard them refolve on demolifhing

Mr. Burgefs's Meeting. Say they, Come Boys,

we will dtmolifh Dr. Burgefs's Meeting ; others

Vox.. VIII.
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Wall, to the Fire there, which was made of Mr.
Burgefs's Meeting- Houfe j which I had been in

two Hours before, and faw them pulling it down.
When we had been there a little while, I faid to

my Friend, Let us go towards the other Part

of the Town* and fee what is doing there. We
went along that Side of Lincoln's- Inn- Fields, where

Mr. Child's Houfe is : When we came to the

Corner, by my Lord Chancellor's, at my Lord's

Door, there ftood a Chariot ; faid I, I believe

there is fomebody from Court* I hope there

will be a Power, by and by we fhall have the

Guards. We made no Halt there, but went

ibftly towards the Arch : Before we came to itj

I faw a pretty tall Man leading a Body of the

Mob through the Fields ; about the middle they

nade a I alt, and became a bigger Number ;

we walk'd fofdy to meet them : 1 kept my Eye
on the tall Man, which proved to be Dammaree

:

Some of them were for going up Queen- Street,

and fome were for going through the Arch.

When they came near the Corner, he ftruck fhort

off, and went over the Rails juft under the Wall*

about the middle Way between Powis Hdufe
and the Arch, and there they called a Council :

Says I, there is a Council of Mob ; there I faw

Dammaree. Said they* Where fhall we go to

now? To Drury-Lane, or Wild- Street ? No,
faid fome, to Drury-Lane^ huzza! Wild- Street is

a Hen-Rooft, the other is worth Ten of it.

Dammaree hollowed^ Come along, Boys, we will

have them all down, and they carried it by the

Majority. I went under the Piazza's at Points

Houfe, into Queen-Street : When he was in

Queen-Street^ he made ten or twelve Halts, and

turned about, Huzza ! High-Church and Sache-

verel I God damn all his Enemies; we will have

all the Meetings down to Night ; follow me ;

Why don't you come along ? And this he many
times repeated j and thus he headed them 'till

he came to Drury-Lane ; there fome of the Boys

ran to find the Meeting- Houfe Door, but they

mifs*d the Door, and went to fome of the Neigh-

bour's Houfes ; but they foon found out the

Door, and there came a little Fellow, with a

Pick-Ax, to break down the Door. A Woman
that belonged to the Place came crying, that her

Sifter was in the Houfe, and would be killed :

Don't be afraid, Miftrefs, faid I, I will endea-

vour to pacify them, if I can : But at laft came
another Man with a Hatchet, and ftruck through
the Door the fecorrd or third Time. God damn
you, fays he, Don't you know how to break

down a Meeting-Houfe Door ? That Fellow
can't be found. I went in with them, and there

I was affaulted by a Soldier ; and when I was
there, they would have me go up Stairs with

them. Pray, fays I, don't go up, there is only

a poor Woman's Room, that belongs to the

Place. What will it fignify,. if you fhould burn
an old Bedftead ? God damn you, fays he, are

you againft Sacheverel? Says I, I have the

Queen's Commiffion : Upon that, he cries out,

The Church, the Church ; God damn you, you
fhall go up. That Man, I fuppofe, was a Sol-

dier ; he was in a loop'd Waiftcoat and white
Stockings. I went up with them, and it proved
to be Mr. Earl's own Lodging ; and there they

took up a great many Papers, Manufcripts,
which, I fuppofe, might be Notes. As foon as

I came out, I faw the Clock and the Cufhion
Shrown down into the Kennel, in Drury-Lane -

t

and they were the two firft Things that were
brought out, as I obferved. I afk'd, indeed,

Why they began to complain, and give me ill

Language? Says I, Where is Jolly, the Water-'
man ? Oh damn you, fays one* he is gone with
a Party to St. James's : Another faid, he was
gone to my Lord V/harton's ; and others faid, he
was gone to the Back DoOr, to break it open }

but I faw him no fndre after that. When I came
out, I went to the Man that keeps the Griffin

and Parrot, and told him, I was forry to lee

thefe Things j and my Friend went tO his Bro-
ther's Houfe, which was hard by. After my
Friend was come again, Well, faid I, 1 will go
into the City, to Leonardos Coffee- Houfe, and
give an Account to our Friends, of what has
happened, for they will flay for us, and wiil not
go to Bed, if I don't go back to Night. We
agreed to go home-, but my Friend afk'd, Where
was the Meeting-Houfe, in Wild-Street '< Says I,

I know Wild-Street ; fays he, I believe it was the

old Mafs-FIoufe : So we went through Wild-
Street ; and as we came to the Arch, we met a
Detachment of the Guards coming on a full Trot.

Says I, Gentlemen, pray make hafte, they are

pulling down the Meeting in Drury-Lane. I

put out my Hand to the Captain, This is the

beft Way, faid i, through Wild-Street : And
another Detachment went another Way. As
foon as they came (I was near the Officer) he
commanded them to file off, and difperfe the

Mob •, and they rode among them, to difperfe

them. While 1 was there, I faw a Man with his

Sword drawn, near the Griffin and Parrot, who
was the Prifoner at the Bar : I went over the way,
and fpoke to him.

Purchafe. W7hat time of Night was this ?

Orrel. It was about half an Flour after Eleven.

Several of the Florfe rode up to him, and then

he retired under the Bulk, and pufh'd with his

Sword at feveral of them ; and fome of them
ftruck at him with the Flats of their Swords.
Says I, to my Friend, I wonder they don't cut

him to Pieces. I went to him ; Pray, fays I,

what are you doing ? Pray go home. He turn'd

his Back, and I thought he had been gone. In

a Minute's Time, the Guards had rode round
the Fire, and difperfed the Mob a little: In a

Minute or two, I faw the Prifoner with his Sword
drawn, hollowing and fiourifhing his Sword in

the Middle of the Street, juft by the Kennel in

Drury-Lane, and fronting the Guards. I came
to him, and laid my Hands upon him, and pufh'd

him back, What are you doing ? Two Foot-

Soldiers came to me, and faid, What do you
do ? He is drunk ; he is an honeft Gentleman :

Says I, take him away then, if he is your Friend.

Says I to nim, Do you know what you do, in

oppofing the Guards ? You op,pofe the Queen's

Perfon. Says he, God damn you, are you againft

Sacheverel? I am for High-Church ; 1 will be

for High-Church and Sacheverel •, I will lole

my Life in the Caufe ; and this many times re-

peated. I went over the way, and he advanced

with his Sword, and run at the Officer, juft at

the Left Flank : At that, I faw a Gentleman's

Horfe fpring forward, and he ftruck his Sword
down. I went back, thinking there would then

be firing, and I might' be kill'd.

L. C. J. Pray repeat the Words again, which

he fpoke to you, when you told hirn, that refill -

ing the Guards was oppofing the Queen.
Orrel.
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Onel: I faid, Sir, (I thought he was fome

Country Gentleman, and that he was in Drink ;)

Do you know what you do in oppofing the

Guards ? You oppoie the Queen's Peifon •, I

fpoke it heartily and in Friendship, I had my
Hand on his Bread, and he had his Sword in

his Hand, fays he, God damn you, are you againft

Sacheverel ? 1 am for High-Church and Sacheverel,

God damn all his Enemies ; I will lofe my Life in

/ the Caufe •, I will fight the beft of them ; and

advanced and huzza'd •, Boys, I will lead you on

for High-Church and Sacheverel. After this was

over, as I obferved, he run at the Officer ; if he

had touch'd him, I believe he would have run

him through the left Flank. One of the Gentle-

men of the Guards, I faw his Horfe fpring for-

ward ; he reach'd over his Horfe, and ftruck at

the Prifoner's Sword ; and then I retired, and

went lower into the Lane ; for I thought if there

was firing, I fhould be in danger.

Mr. Soil. Gen. Before you go from this Place,

where he flourifh'd his Sword, let me afk you,

Did he advance towards the Guards, or did they

advance towards him ? •

Orrel. As foon as that Gentleman had fprung

forward, and ftruck at his Sword, he endeavoured

to fhelter himfeif under the Bulk, and one or two
of them rode up to him.

Mr. Soil Gen. Did he retire under the Bulk,

after he had pafs'd on the Officer ?

Orrel. This was a fecond time, when he pafs'd at

the Officer ; he pafs'd at the Grenadiers before,

but thefe were the Life-Guard.

Mr. Still. Gen. You fay he run at the Officer ?

Orrel. As I run over the way to him, he

faid, God damn them, he would lofe his Life

for the Caufe ; Fie was for High-Church and

Sacheverel ; Damn all his Enemies,' he would
fight the beft of them. Come Boys, fall on, I

•will lead you on ; and MourifiVd his Sword over

his Head, and went directly at the Officer, and
made a Pufh at him, but his Sword was beat

down.

Mr. Soil. Gen. Now go on.

Orrel. After this I retired, I never ftaid to fee

what was done with him ; I thought they had ei-

ther killed him, or confined him : I thought there

was like to be an Engagement between the Mob
and the Guards, fo I retired down the Lane, and
there I met with a Clergyman at a Tavern Door,
and I flood and talked with him, till the Foot-

Guards came by ; fays I, Captain, the Mob is

very ftrong, I wifh you good Succefs. As the

Mob went by, they cry'd, Damn them, we will

be even with them to Morrow Night, they dare

not fire upon us.

Mr. Alt. Gen. If you will afk him any Queftions

you may.

Mr. Darnell. You fay, that at firft, when you
faw the Prifoner, he retired under a Bulk.

Orrel. My Lord, the Horfe rode among the

Mob. When I faw the Prifoner firfl, 1 was on
a Bench at the Pewterer's Corner ; and I faw
him on the other Side the way ; and when the

Horfes came up, I faw him under the Bulk, with

his Sword, and I faw him flourifh his Sword, and
hollow.

Mr. Darnell. Was that before the Guards came
up to him ?

Orrel. The firft time that I fct my Eyes on him,
he had his Swo:U in his Hand.

Mr. Darnell. Therefore I afk, Whether you
faw him before you faw him under the Bulk.

Orrel. I don't know what you mean by under
the Bulk.

L. C. J. I uriderfiood him, that when the Horfe
came up, he retired under the Bulk.

Orrel. When I firft faw him, he was near the

Houfes, and" he had his Sword then drawn ; I had
no Sight of him till his Sword was drawn ; after-

wards I run crofs to him, and being forry to fee

him fo defperate, I fpoke to him.

Mr. Darnell. I afk, if you faw him do any
thing before he was under the Bulk ?

Orrel. He had his SwOrd in his Hand, and hol-

lowed, and flourifhed his Sword.

Mr. Darnell. Did he do any thing before they

rode up to him ?

Orrel. I faw him with his Sword in his Hand,
when he was before the Bulk : What I call under
the Bulk, is againft the Bulk.

Mr. Darnell. Now I afk, Was he not on the
Ground, when you fay he was under the Bulk ?

Orrel. He was Upon his Legs, upon the

Ground : He flood upon his Legs, as I do now •

and when the Guards rode up, he went back
againft the Bulk.

Mr. Darnell. Did the Guards ride near him?
Orrel. Yes, I faw One or two of them ftrike him,
Mr. Darnell. What did he do when they came

up to him ?

Orrel. He pufh'd, - or rather poked at their

Horfes.

Mr. Darnell. Now, where is the fecond Place
that you faw him ?

Orrel. I perfwaded him to go home; but I faw
him the fecond time at the End of Long-Acre.

Mr. Darnell. How far was that from the firft

Place ?

Ofrel. About the Breadth of this Court.

Mr. Darnell. Did you not apprehend him to be
mad, or very drunk ?

Orrel. I believe he had been drinking hard.

Mr. Major. Did you obferve which way he was
cOming, when you firft faw him ?

Orrel. He was {landing ftill.

Mr. Major. Did you fee him among the Mob ?

Orrel. The Mob was then as thick as could
be ; for when the Guards rode among them, they

divided of both Sides the Street, and were all

about him.

Mr. Major. Which Side of the Street was you
of, when you firft faw him ?

Orrel. When I firft faw him, I was upon a
Bench, on the Pewterer's Side. I faw him firft

on the other Side of the Way, by the Griffin and
Parrot, and then run over to him, and defired

him to go home. Two Foot-Soldiers faid, he
was an honeft Gentleman ; then pray, faid I, take
him home.

Mr. Darnell. When yon fay he was offering to

pufh at the Officer, was the Mob difperfed ?

Orrd. As foon as the Guards came up to

them, they would run back forty or fifty Yards ;

and as foon as ever their Backs were turned, they

got together again.

Mr. Darnell. When he made the Pufh at the

Officer, were they not difpers'd ?

Orrel. They were drove into fmaller Bodies, of

fifty or one hundred together, and filled all the

Doors and Bulks.

Mr. Darnell. Did the Prifoner go with them,

or flay ?

Orrel.
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him feveral times* but did not
Orrel. After the Guards had firft rode round

the Fire, I loft him for a Minute or two, 'till I

had turned about, and was looking lor my
Friend ; and then I faw the Prifoner with his

Sword drawn, in the middle of the Kennel-way,

at the End of Long-Acre, fronting the Bonfire*

and there I went, and fpoke to him, as I told you

before.

Mr. Baron Bury. Was any body with him

then ?

Orrel. There was a pretty many Boys, and

Mob getting together : The Mob was thick of

both Sides of the Way, and on the Bulks ;
and

is loon as he appeared with his Sword drawn,

they gathered together very thick.

Mr. Soil. Gen. Pray defcribe whereabout is the

Griffin and Parrot ; it may be material by and by.

You fay the Pewterer's Shop is the Corner of

Queen-Street, now where is the Griffin and Par-

rot ?

Orrd. Juft over-againft it.

Mr. Atl. Gen. How many do you compute

Were got there together, when you came there

firft?

Orrel. I can't tell ; the Lane was fo thick from

the Meeting- Houfe-Door to the End of Long

Acre, that one could not crofs the way without

crowding : There might be two, or three, or four

Thoufand.

Mr. Major. Did you obferve a Watchman that

Was near him at any time ?

Orrel. There were feveral of them in Parties.

Mr. Major. Did you obferve any thing faid by

any of the Guards, to any Watchman ?

Orrel. Not to any in particular.

fben Richard Ruffel was/worn.

Mr. Alt. Gen. Look upon the Prifoner, and

o-ive us an Account whether you know him ; and

what you can fay of his being among the Mob.

Ruffel. I was commanded to go with my
Serjeant into Drury-Lane; I am one of the Horfe-

Grenadiers : When we came into Drury-Lane,

we were commanded to return our Bayonets,

and draw our Swords •, and when we were drawn

round the Fire, over-againft Queen-Street End,

this Gentleman, the Prifoner, came down the

Lane, with his naked Sword, huzzaing, and fiW

rifhing it over his Head -, with that another Soldier,

and it ftruck at him ; he got between us, and

made feveral Pufhes, and then we were command-

ed on the other Side the Way ; and then, I fuppofe,

he fell into the Serjeant's Hands.

Mr. Soil. Gen. Did you know him before that

when he rode in the firft

time ?

Ruffel. I knew him

Troop of Guards.

Mr. Soil. Gen. Then he has been a Soldier.

Ruffe!. Yes.

Mr. Soil. Gen. Are you fure this rs the Man ?

Ruffel. This is the Man that drew his Sword,

and made feveral Pu flies.

Mr. Soil. Gen. Was he at the Head of the

Mob?
, f .

Ruffel. He came down at the Head of them,

and 1'wore, God damn you, Are you for Low-

Church, or High-Church and Sacbeverel? lam

for Sacbeverel.

Mr. Soil. Gen. This, you fay, he faid at the

Plead of the Mob.

Ruffel. Yes.
.

Mr. Alt. Gen. Did you fee him at any time af-

ter this ?

Are you fure this is the Man ?

You knew him before ?

Ruffel. I faw

come near him.

Mr. Soil. Gen.

Ruffel. Yes.

Mr. Soil. Gen.

Ruffel. Yes.

Mr. Major. You fay you had drawn round the

Fire : Was there any Oppofition ? Or, did the

Mob difperie themfelves ?

Ruffel. They were very tedious; and as we
difperied them one way* they drew together in

another Place. Afterwards we were commanded
to draw into a Line, and to draw back our Horfes,

that no body migh^ get behind us. I drew back

into a Door-way, and he was got behind, by the

firft Horfe, between our Horfes j and then we

ftruck at him.

Mr. Soil. Gen. Did the reft of the Mob endea-

vour to follow him ?

Ruffel. The reft were more afraid, and kept off;

but he fwore, Damn him, he would come.

Mr. Soil. Gen. How did you ftrike him?

Ruffeli With the Flat of the Sword.

Then Southerland wnsfworn.

Mr. Att. Gen. I think you are the Officer that

commanded that Party of Grenadiers ; look upon

the Prifoner, and tell us if you know him.

Southerland. I never faw him before that Night;

but I am confident that is the Man that had his

Sword in his Hand , for I faw him feveral times

that Night.

Mr. Alt. Gen. Now pray, what did you fee

him do ?

Southerland. 1 was commanded by the Colonel

of Foot, to go to Lincoln's-Inn- Fields ; accord-

ingly 1 went with a Party of Grenadiers, and

difperfed the Mob there : When I had done that*

I (jame back to the Horfe-Guards in Drury-Lane :

I drew them up in a Line* and gave them Or-

ders to let none pafs behind them, or before

them, and then I rode down to Captain Horfy,

for Commands ; (for when we had joined the

Horfe, I was under his Command :) As 1 came
back, I faw Purchafe flourifhing his Sword, and

crying out, Sacbeverel, Sacbeverel. I rode up to

him ; fays I, Are you encouraging the Mob ?

Damn you, fays he, 1 am for Sacbeverel; with

that, I rais'd my Hand, and he drew back, and

offered his Point, but did not thruft. Says I*

You are mad, you are diffracted •, go to your

Lodgings : Says he, I am one of the Life-Guard

:

He faid he was one, or had been one : Says L
the more Shame for you to be here. 1 ftruck at

him, and he run back towards the Horfe Guards.

I rode down again to Captain Horjy, and I faw

him again at the Corner of Long-Acre in the fame

Manner. Seeing him there again, fays I, to Cap-

tain Horfy, This Man has been troubleforne to me
on my Poll : Says he, Make up to him, and cut

him to Pieces : As J rode to him, he got into

Long-Acre, and I faw no more of him.

Mr. Soil. Gen. You fay he offered his Point to

you •, Did you fee him do fo to any other ?

Southerland. No ; I faw him offer no Vio-

lence.

Mr. Darnell.- Was there any Mob at the Corner

of Long-Acre with him ?

Southerland. There was a Party of them, and

the Horfe-Guards were difperfing them.

Mr. Major. When you rode up to him, and

he went

him ?

from you, Was there any body with

Souther-
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Soutberland. I can't be pofitive of that.

Mr. Major. Did you obferve him poke at any

Horfes ?

Soutberland. No ; I faw no fuch Thing.

Then George Richard fon itias fworit.

Mr. Att. Gen. What Troop of Guards are you

of?

Ricbardfcn. The Third Troop.

Mr. Alt. Gen. Look on the Prifoner, and tell

us whether you remember him.

Ricbardfon. I know him well, for we were abroad

together in Flanders: He was in the Firft Troop

of Guards when I was in the Third.

Mr. Att. Gen. Now did you fee him among the

Mob the Firft of March at Night ?

Ricbardfon. I was upon the Guard that Night*

and fomething after Ten, an Alarm came to us,

that the Mob was up.: We were ordered imme-

diately to mount, and ftaid fome time till the

Foot pafs'd us at Whitehall. When we came near

Lincoln's-Inn-Fields, we left the Foot, and made
to Drury-Lane ; when we came there, the Offi-

cer commanded us to file off, and difperfe the

Mob ; which we did. I was riding among the

reft, for they filed off; not four together, but

fingly, and when I came back again towards the
~ Fire, I faw there Mr. Purcbafe, and my Officer*

Captain Henjbrough, was talking to him ; what

he faid I don't know, but as he pafs'd him, Par-

chafe made a Thruft at him, but I beat down his

Point.

Mr. Att. Gen. Who did he thruft at ?

Ricbardfon. My Officer, Captain Henjbrough.

Mf . Att. Gen. Where is he ?

Ricbardfon. In the Country.

Mr. Att. Gen. Then you fay you beat down his

Point.

Ricbardfon. I went to cut at him ; fays I, You
Rafcal, have you a mind to kill my Officer ? I

went to cut at him, and he threw himfelf againft

a Bulk, and I hit the Penthoufe with my Point,

and my Blade broke to Pieces.

Mr. Darnell. You fay you faw him talking

with the Captain ; Had he his Sword drawn at

that Time ?

Ricbardfon. Yes.

Mr. Darnell. Were there any Mob about him
then ?

Ricbardfon. They were very thick about us of
every Side ; we were difperfing them as well as

we could.

L. C. J. Did the Prifoner know Captain

Henjbrough ?

Ricbardfon. I believe he did ; for he was abroad
with us at the fame Time when Captain Hens-

brougb was there.

Mr. Alt. Gen. My Lord, we have done with

our Evidence.

Mr. Darnell. I am of Council v/ith the Pri-

foner. And, my Lord, I fliall make no Dif-

pute, but, as the Gentlemen on the other Side

lay, there was a great tumultuous AfTembly,

that was gathered together with an Intention to

pull down the Meeting-Houfes : And I fhall

make no Difpute but it was High Treafon in

all that were guilty of that Intention, or aflifted

thofe that were fo. But on the other Side, we
muft beg Leave to (by, that any Per fon that was
going along the Street and fell into Company of
thofe that had that Defign, though they might
ufe fome F.xprefiions which were Evidences of
the Intention ; yet if they were not in the In-

Vol. VIII.

tention, nor did any thing that was affifting in

the Execution of it, they will not be guilty of
High Treafon.

They have offered Evidence to mew there
was' fuch an Intention. The firft Witnefs is

only to fhew, there was a general Intention.

And I muft take Notice, that what he fays does
not fhew fuch a general Intention as is neceflary
to make this Fad High Treafon : For he fays,

as he went through the Templet he heard fome
People fay, they would go and pull down Bur-
gefs's Meeting-Houfe ; others oppofed it: Some
were for going that Night, and others for de-
ferring it till the Trial was over. Now if they
came to no other Refolution, than that fome
were for going that Night, and others after the
Trial was over ; then the Action which happened
the next Night, and before the Trial was over,
could not be an Execution of that Intention ; nor
can they fay that any one of thofe that were at

the Temple was at this Execution. And therefore,
if there be no other Evidence to fhew a general
Intent, then this Action will ftand without any
previous Intent, and only be a fudden Execution
of a Defign.

The -firft Witnefs to the Fact is Orrel : And
I muft beg Leave to take Notice of the Intro-
duction to his Evidence, which he would make
ufe of as a Reflection on the Prifoner; but I
believe the Gentlemen of the Jury will not think
that he had any Hand in it.

. There may be
wicked People enough to fay fuch Things ; and
no doubt Mr. Attorney will take Care that they
fhall be profecuted according to their Deferts.
And I would take this Opportunity to fay, that I

don't fee but he is free from any fuch Charge. I
fee no Inconfiftency between his Evidence, and
that which was given for the Prifoner. But as to
that Suggeftion, that the Prifoner's Wife has been
about in his Neighbourhood, I don't fee any thing
of that proved.

As to the Fact, he fays, he came up Drury-
Lane half an Hour paft Eleven ; that there he
faw the Prifoner from the other Side the Way,
with his Sword drawn ; that he was hollowing
and waving his Sword ; that the Guards comin^
up, he retired toward the Bulk; and that he
pufhed at the Guards. The next Place he faw1

him at was a little from thence amongft the Horfe-
Guards ; there he was waving his Sword, and
crying, Damn all Sacheverel's Enemies ; I will

fight them all ; I will lofe my Life in the Caufe :

Come on, Boys ; and to that purpofe : And
that he did pufh at the Captain of the Guards.
I think thefe Expreffions carry a Face of Mad-
nefs, or great Drunkennefs ; no body in his right

Senfes would think himfelf fit to fight all his

Enemies, and call to them to fall on, when at the
fame time he flood fingle, and there were none to

fall on.

L. C. J. He did not fay there were none : He
faid they were not difperfed.

Mr. Darnell. I afked whether any body was
near the Prifoner when he ufed that Expreffion ;

and he faid they were divided.

L. C. J. Call him again, and fee if he faid fo.

What fay you ? Did he ftand fingle and alone,

and all the reft at a Diftance ?

Orrel. No ; I faw him at the Head of a fmallcr

Body juft at the Kennel in Long-Acre : I went and
fpoke to him, and pufhed him back ; and then

there was a grciter Number.
A a a a Mr.
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Mr. Darnell. I afk, When he pufhed at the

Captain, was there any body clofe to him ?

Orrel. There were fome before him , but they

did not keep fo clofe to him.

L. C. J. Where was it that you fay he called

to them to fall on ?

Orrel. At the End of Long-Acre.

L. C. J. Now were there any others coming

up, or following him ?

Orrel. A great many were clofe to him then •,

but he advanced farther than they would follow

him.

Mr. Darnell. My Lord, I fay, this Exprefiion

did fpeak a Madman, or a Man out of his Senfes

in Drink •, but the Subftance of what he faid was

only, That he was for Sachtverel, and would

die in the Caufe. Ruffell, one of the Horfe-

Grenadiers, fays he faw him there with his

Sword i and that he got in behind, and was be-

tween the Horfes : So that he muft come in

among the Horfes by accident ; if he had been

refilling the Guards, doubtlefs he would have

been at the Head of them, and not have got in

between them : So that he could not be then re-

filling them, but come there for Shelter, rather

than to refill them. The third is Soutkerland :

He fays, he faw the Prifoner hollowing for Sa-

cbeverel, and in a little time loft Sight of him,

and faw him afterwards at the End of Long-

Acre ; and that no body was then with him.

Richard/on fays he knows him, and faw him talk

to the Captain of the Guards ; and it would have

been proper to have produced the Captain, to

give an Account what pafTed between them, to

know whether he was encouraging the Mob, or

defending the Guards. The Difcourfe that paffed

between them, we think, would have been ma-
terial : But we think it is an Evidence for us

that it was not what is reprefented ; for if it

had been fuch a Difcourfe, the Captain would

have ordered him to be fecured : Therefore we
think it looks as if the Captain did not take him

to be concerned in the Matter. They do not

pretend to fhew that he was at any of the Meet-

ing-Houfes ; that he was inftrumental in pulling

them down ; that he had any Part of the Mate-

rials ; that he had any Enfigns or Banners :

But tha firft Account they give of him was about

half an Hour after Eleven ; and then moft, if not

all, the Mifchief was over : So that all they can

fay is, That he came in at the latter End of it.

As to our Cafe, we will fhew that the Prifoner

is in his Employment a Bailiff-, at the Time that

is mentioned, we have a good Account to give of

him all the Day long: In the Morning about

Nine, he had Bufinefs to arreft one, and fent for

one Amos Winch, to fetch a Marfhal's Court
Writ to arreft the Man in Hatton-Garden : About
Eleven the Plaintiff and Defendant met together

at the Crown in Chancery-Lane', to end that Mat-
ter : At Twelve he went from thence to the Sa-

voy ; after that he went to one Grove's, that

keeps a Brandy-Shop-, and thofe of his Employ-
ment give themfelves a great Liberty in drink-

ing -, and there he ftaid a-while. From thence

he went to the Horfe-Shoe Tavern ; and then re-

turned to the Brandy-Shop again. About Nine
he went to his own Houfe •, when he came thi-

ther, there was other Bufinefs required him to go
abroad ; for Mr. Broad the Bailiff had fent for

him to the Tavern in Covent-Garden -,

and there he ftaid till Eleven. He was fo much

in Drink, that as he was going home to Bed, he
"

was met in the Street, and offered a Chair : But
before he got into the Chair, the Mob were got

together -, and they feeing him fo much in Drink,

made Sport with him ; and he did exprefs him-
felf for Sackeverel, as every body was forced

to do. After they had ufed him thus, they put

him into a Chair, and carried him home. He
was in fo fad a Condition with Drink, that it

was apprehended he would have died ; his Wife
and thofe about him were forced to fend for a

Phyfician ; accordingly they fent for one Plax.'on,

and he let him Blood ; which was done before

Twelve o'Clock : And he continued thus ill

all the next Day. This will fhew that he was

not in the original Intention -, that he came ac-

cidentally at Eleven, or half an Hour after ;

and then the whole Tranfaclion was over. And
however he might behave 'himfelf through that

Excefs of Drink, yet they muft offer fome Evi-

dence that he was in the Intention or Execution

of that Defign ', for the Affault made en the

Guards is barely an Affault, and can't be High
Treafon. If he did no more when he met the

Guards, but draw his Sword to defend himfelf

againft the Horfes that were coming fo near him ;

if he did retire, and only pufh at the Horfes,

that will be no manner of Offence ; if he did

mifbehave himfelf, by Reafon of the Excefs of

Drink, and offer to pufh at a Man, if he had
killed him, it had been Murder ; but it could not

have been High Treafon. When we have proved
our Cafe, we will leave it to your Lordfhip and
the Jury, and hope there will be no Evidence to

convict us.

L. C. J. I would afk where that Captain is ?

Richard/on. He is in the Country : He mar-
ried a young Lady lately, and is gone into the

Country.

L. C. J. When did you fee him ?

Richardfon. Not this Fortnight.

Mr. Major. My Lord, the Offence which the

Prifoner ftands charged with is a great Offence,

no lefs than High Treafon, in levying War
againft her Majefty -, the Punifhment, if guilty,

will be the moft fevere ; therefore we hope the

Gentlemen of the Jury will expect, plain, pofi-

tive, and direct Proof, and will not be guided

by private Opinion, Prefumption, or Probability.

My Lord, I beg Leave to confider how far the

Evidence given will affect the Prifoner, as to

the Crime he is charged with. The Treafon they

have given Evidence of is, an Intent to pull

down Meeting-Houfes in general : It is not pre-

tended that the Prifoner was concerned in that,

or was at any of the Meeting-Houfes; but only

they would prove him guilty, by aiding and af-

fifling thofe Perfons that were concerned in that

Fact. Now it will not be pretended, that all

that were prefent where thofe Mobs were are

guilty of this Crime : Many were there out of

Curiofity, many by Accident, many palling along

on their Occafions ; which we fay was the Caie

of the Prifoner : It can't be imagined that thofe

Perfons that appeared there fingle were engaged

in the Defign. We fay, There was no Refin-

ance made by him to the Guards -, that he fe-

conded no body, nor did any body fecond him :

And when he came to the Guards, if he had ap-

peared to be a Leader of the Mob, he was then

in their Power, and they might have fecured him.

One of the Officers of the Guards fpoke to him ;

but
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but what pafied don't appear. If this Fad: had
happened at any other Place where he had hap-

pened to meet the Guards, and he had aiTaulted

them ; that Fact in itfelf confidered, would not

have amounted to High Treafon. As to the

Place, that it was near where the Mob was ga-

thered together, that will be accounted for, be-

caufe it was in his Way home, and near the Place

where he lived. They take Notice of feveral

Expreffior.s he made ufe of at that Time ; of of-

fering to fight the Guards, and damning Sache-

vcnl's Enemies, and the like ; we think thefe are

fuch Expremons as might be expected from a

drunken Man, a Man in the Condition he was

in •, and it don't appear to be in Aid and Affift-

ance of that Fact, which thofe tumultuous Per-

fons were about. It don't appear that he was
privy to it, and the Matter was over before he

came. We fhall give an Account of his coming
to the Place where the Guards were ; that he

was not among the People, but coming in his

"Way home. And if it appears not to be done
in Aid of that traiterous Defign, and of thofe

Perfons that were concerned in it, it will not be
Trealbn : For a Man to be fingly flourifhing his

Sword when he was in the Power of the Guards,
it fhews the Action of a Man not in his Senfes ;

and that is a more probable Account of the Mat-
ter, than that he did it in Aid of thofe traiterous

Perfons. So that if that be only doubtful, and
the Fact is not levying War ; if it be only doubt-

ful, and is capable of being conftrued the one
way or the other ; yet in the Cafe of Life the

Jury will, in favour of Life, incline rather to ac-

quit than condemn. We will call our Witneffes,

and hope to give you Satisfaction that he is not
guilty of this Crime.

Then Amos Winch was /worn.

Mr. Darnell. Give an Account to my Lord,
and the Jury, Whether you remember Mr. Pur-
chafe any where, the Firft of March laft ? And
when you faw him firft ?

Winch. He call'd on me, between Eight and
Nine in the Morning, to go with him, to exe-

cute a Writ : I' went with him, and we took the

Perfon.

L. C. J. I will not hinder you from taking
your own Method, if you think it will be of any
Ufe, to fhew where he was all Day.

Mr. Darnell. It may be inferr'd from that Evi-
dence, that he was not concern'd in the Defign.

L. C. J. Then you would make ufe of it to

fhew, that he was not in the Defign all the Day,
but to make his coming there accidental ? I don't
find that the Queen's Council fay he was at any
Confultation.

Mr. Darnell. Pray give an Account, when he
firft came to you, and when you parted.

Winch. He came to me in Sheer- Lane, to go
with him to execute a Writ ; and it was between
Eleven and Twelve when they paid the Money,
and then he went away with the Plaintiff.

Mr. Att. Gen. Arc you acquainted with the
Prifoner ?

Winch. Yes ; very well.

Mr. Alt. Gen. What Profeffion is he of?
Winch. He is an Officer to the High Bailiff of

Weftminjier.

Mr. Ait. Gen. Who is he an Officer to ?

/.' .;;ch. To Mr. Huggins.

Then Cornelius Johnfon was [worn.
Mr. Darnell. What Time of Day did you fee

Purchafe upon the Firft of March laft ?

2 75
Johnfon. I was with him between Eleven and

Twelve, at the Crown in Chancery-Lane.
Mr. Darnell. How long did you ftay ?

Johnfon. From thence we went into the Strand,
and I parted with him at the Savoy.

Mr. Darnell. What Time of Day ?

Johnfon. About half an Hour after Eleven.
Mr. Darnell. Who was he going to at the

Savoy ?

Johnfon. I don't know to whom.

Then Benjamin Holden was fworn.
Mr. Darnell. Pray give an Account what Time

you was with the Prifoner on the Firft of March
laft.

Holden. Mr. Johnfon was going towards White-
hall, fo we went all three together ; and Mr.
Purchafe called on one that owed him fome
Money, but he was not at home ; but, fays he,
I will find him out; but he did not meet the
Man, fo we went to drink a Pint of Wine, and
we agreed to dine together, at Two o'Clock, in
Chancery-Lane, which we did ; and after Dinner,
fays I to Purchafe, Here is a fad Noife and
Rout, no Bufinefs is to be done, let us fit, and
fmoke a Pipe; fo we fate 'till Four o'Clock.
Says I, Where are you going ? I am going.home,
fays he ; but inftead of that, he went to Grove's
Brandy-Shop, at Long-Acre ; there he went and
drank.

L. C. J. Did you go with him ?

Holden. No ; but he faid he would go there."

L. C. J. How do you know what he drank ?

Holden. Grove's Man told me fo.

L. C. J. What time did you meet him again
after you had parted with him going to White-
hall? ° °

Holden. It was about Two.
L. C. J. And what time did you part with him

to go there ?

Holden. It was nigh Twelve o'Clock.
Mr. Att. Gen. About Four, you fay, you

afk'd him to fmoke a Pipe ; What did you fay to
him ?

Holden. Says I, There is a great Noife about,
there is no doing Bufinefs.

Mr. Att. Gen. What did you mean by that
great Noife ?

Holden. I meant, about Dr. Sacheverel-, there
was a great Noife about the Temple.

Mr. Att. Gen. Was the Mob up then ?

Holden. No.
Mr. Att. Gen. But he would not ftay with you ?

Holden. No, he faid he would go home.

Then John Lane was fworn.
Mr. Darnell. Do you live at Grove's ?

Lane. Yes.

Mr. Darnell. What time of Day did Purchafe
come to your Houfe ?

Lane. A little before Four o'Clock ; and he
drank with my Mafter till paft Five. My Mafter
gave him a Bufinefs to dun a Gentleman, and
then they went to the Horfe-Shoe Tavern and ftaid

there till Eight; then he came back again, and
drank with us, and was very drunk.

L. C. J. When he went to the Tavern, how
long did he ftay there ?

Lane. Two Hours.
L. C. J. How do you know ?

Lane. I am fure of it; the Man of the Houfe
will witnefs it.

Mr.
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Mr. Darnell. How long did he flay at your
Houfe ?

Lane. He ftaid there, and about the Door, till

half an Hour after Eight.

Mr. Darnell. Where did he go then ?

Lane. He went homewards, I fuppofe.

L. C. J. What did he do about the Door ?

Lane. He went to the Door, and drank there

with fome Men.
L. C. J. Who were they ?

Lane. One Aclon, and Gering, two Officers >

Then DUpper was /worn.

Mr. Darnell. Do you remember that the Pri-

foner came to your Houfe the Firft of March laft,

With Mr. Grove ?

Dupper. Yes.

Mr. Darnell. How long did he flay ?

Dupper. I believe he was there about two

Hours.
Mr. Darnell. What time did they come in ?

Dupper. In my Opinion, it was about Five or

Six o'Clock.

Mr. Darnell. How lbrtg did they flay ?

Dupper. They went away a little before Eight,

to the beft of my Knowledge.

Mr. Darnell. Were they there all that while?

Dupper. Yes, they were, upon my Oath.

Mr. Darnell. Did the Prifoner and Grove go
away together ?

Dupper. Upon my Oath they did.

L. C. J. What time did the Mob begin that

Night ?

Dupper. I did not mind.

Then Sarah Roch wasfwdrn.
Mr. Darnell. Did you fee the Prifoner at Mr.

Grove's ?

Roch. I was at Mr. Grove's, when Mr. Pur-

thafe arid he came back from the Tavern : I faw
him in Drink, and defired him to go home. I

was half an Hour in the Shop ; when he was

there, he was very much in Drink, and at laft he

went home along with me. When he came home,
he fent for two Pots of Ale, and was at home
half an Hour, and there came a Porter from a

Tavern in Covent-Garden, to let him know fome-

body wanted him there, and he took Coach to go
there.

Mr. Darnell. What Time was that ?

Roch. It was about half an Hour after Nine.

Mr. Darnell. You fay he went in a Coach,

JVas he in Drink then ?

Roch. Yes.

Mr. Darnell. Did any body go with him ?

Roch. Yes, Mr. Loveday.

Mr. Darnell. Why did he go with him ?

Roch. His Wife defired Mr. Loveday to go
along with him, becaufe he was fo much in Drink,

and to bring him home again.

Then Thomas Loveday was /worn.

Mr. Darnell. Give us an Account when you
faw the Prifoner that Night.

Loveday. I went home with him about Nine
o'Clock, and he fent for two Pots of Drink,

and while we were drinking them, Mr. Broad

fent for him to a Tavern in Covent-Garden. His
Wife, at firft, would not have had him go, but

I faid, It may be Mr. Broad had Bufinefs with

him -, fo fhe defired me to call a Coach, and to

go with him, and to fee if Mr. Broad was there j

fo I went with him to the. Tavern, and left him
there, and came home.

Then Jacob Broad zvasfworn.

Mr. Darnell. Did you fend for the Prifoner that
Night that the Mob was ?

Broad. I have known him fome Years : I hap-
pen'd to have occafion to have fome Goods ap-
praifed, which I had taken in Execution : I fent

for Mr. Averell and Mr. Holloway to appraife.

them j and when they had appraifed them, I de-
fired them to go to fome Houfe, and give me an
Inventory; then we agreed to go to the Crofs-
Keys Tavern ; this was about half an HoUr after

Seven. I left them there, making up their In-
ventory, and went to a Coffee-Houfe hard by :

There I heard of a Gentleman, that was to be in
that Tavern, whom I had a Warrant againft, for
two Hundred Pounds : I had no body with me

;

I went to the Tavern, and then it was half an
Hour after Eight ; fays I, I have no body' with
me, t will fend for Purchafe: He came to me in
a Coach, much in Drink ; fays I> What do you
come to me for, fuddled ? You are not fit to go
about Bufinefs : I will not go again, fays he, un-
lefs you will give me a Coach, and a Pint of
Wine. I faid, it was needlefs, I had rather o\ve
him a Bottle another Time 3 but I did give him
a Pint} and he ftaid 'till between Nine and Ten.
Mr. Averell had occafion to go away, and he left

the reft of us. He was much in Drink* and I

could not get him out of the Room. When he
is fbber, he is a very civil Fellow, but when he
is drunk, he is quite mad. About Ten, I took
my Leave- of Holloway, and went over Covent-

Garden with him ; he hung upon me, and was
very troublefome -, I bid him take a Coach ; fays

he, It is a mobbing Night, I will fee you home :

Says I, You fhall not fee me home : Says hej I
will call a Chair for you, for you are drunk -,

though I was as fober as I am now. He cali'd a
Chair, and to humour him, I went into it ; Now,
fays I to him, pray do you go home : Now by
that time, I believe it was within a Quarter of
Eleven, or thereabout. After I left him, I had.

not been at home above an Hour, but I had
News brought me that he was beaten, and ufed
very ill, and carried home very bad ; and this is

all I know of the Matter.

Mr. Major. Where did you part with him ?

Broad. It was in Bridges-Street.

Mr. Major. Did you fee which way he went ?

Broad. I did not fee which way he turn'd, but

it was about Eleven o'Clock, and he told me, he
would go directly home.

L. C. J. Was the Mob up in Druvy-Lane?
when he came to you ?

Broad. When we were in the Tavern, the

Mafter of the Houfe came and told us, that Mr.
Burgefs's Meeting-Houfe was pull'd down, and
burning ; and that they had begun to pull down
another. This was about Ten o'Clock.

L. C. J. Where is his Houfe ?

Broad. In Drury-Lane, a little way from Long-
Acre.

L. C. J. Then after you parted with him, he

muft go through the Mob. Now you, who were

as fober as ever you were in your Life, and fen-

fible how bad he was, muft have taken fo much
Care as to confider, which way he was to go
home: How comes it to pafs, you did not fee

him home ?

Broad.
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Broad. My Lord, I would have feen him

home, but I am riot a Man that engage myfelf in

Mobs, For thofe of my Employment generally

fuffer in Mobs; I avoid them if. I can ; and if I

meet them, I give them all the good Language I

can.

L. C. J. But there. is another way you might

have fecured him from the Mob, for I fuppofe

he was well difpofed to have ftaid longer at the

Tavern.

Broad. Yes ; but I did guefs, that at Eleven

o'Clock thofe Mobs are generally over; and be-

fore we came out of the Houfe, we heard the

Guards were . abroad, and I guefs'd he might go

home fafely the Way he was to go.

L. C. J. You have given another Reafon why
you mould take care of him, becaufe he was trou-

blefome in Drink, and was a Bailiff, and liable to

be affronted ; therefore you mould have taken

care of him.

Broad. I believej if it had been another Night,

I might ; but if I had gone with him, then I

might have been in the fame Condition with him :

I don't know but I might have been forced to fay

ibmething or other, to fave myfelf from the Mob.
Purchafe. My Lord, the Meeting-Houfe is

as near my Houfe as it is from hence to your

Lordfnip •, at a back Window I can hear them
preaching.

Then Mr. Bembridge was fworn.

Mr. Darnell. Pray give an Account of what

you faw and obferved of the Prifoner, that Night

that the Mob was up.

Mr. Bembridge. My Lord, 1 was at an Oil-

Shop, at Long-Acre End, with feveral others,

about Eleven o'Clock, when the Guards came
and difperfed the Mob that were.there. When
they had been there a Quarter of an Hour, or

thereabout, the Prifoner came to the End of

Long-Acre, and flood there by himfelf, and no

body near him. One rode up to him, and talk'd

to him fome time; they had not talk'd long, be-

fore two more rode up, and fell upon him, and
drove him a few Doors ; he retired, and there they

left him.

L. C. y. Who were the others that were with

you in the Houfe ?

Mr. Bembridge. There was one yefferies, who
lives in Bloomfbury-Square, and a Watchman in

Grays-Inn Paffage, and one Mr. Cheekly : There
was another Gentleman of the Temple, but I don't

know his Name.
L. C. y. What was your Bufinefs there ?

Mr. Bembridge. I was going home, and the

Mob was there, and I got in for Shelter.

L. C. y. Who did you fee at the Fire, befides

the Prifoner ?

Mr. Bembridge. There was no body there

then.

L. C. y. When did you fee the Prifoner firft ?

Mr. Bembridge. It was about Eleven.

L. C. y. Were the Guards there then ?

Mr. bembridge. Yes ; and they had difperfed

the Mob.
L. C. y. What do you mean by the Mob being

difperfed ? Was the Street clear ? Or were they of
the Sides of the Street ?

Mr. Bembridge. Some of the Guards rode one
way, and fome another ; and they drove the Mob
before them.

L. C. y. Were there none of the Mob in the
Street ?
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Mr. Bembridge. I faw none nearer than where
the Guards had drove them to.

L. C. y. You fay you faw the Prifoner there j

What was he doing ?

Mr. Bembridge. Nothing at all.

L. C. y. Had he his Sword drawn ?

Mr. Bembridge. No.
L. C. y. When the Gentleman came up fingle

to him, and they talk'd, had he his Sword drawn ?

Mr. Bembridge. No.
L. C. y. Plow long after that, before the other

Gentleman came up?
Mr. Bembridge. Inftantly.

L. C. y. When they came to him, what pafs'd?
Mr. Bembridge. They ftruck at him.
L. C.y. What did he do?

: Mr. Bembridge. I faw him do nothing, but re-

tire back towards Long-Acre.
Mr. Major. Was any Refiftance made by him

to the Guards ?

Mr. Bembridge. No.

Then Henry Avery was fworn.
Mr. Darnell. Pray give an Account what you

know of the Prifoner, the Firft of March laft

;

Where you faw him, and in what Condition he
was ?

H. Avery. I had been appraifing fome Goods
for Mr. Broad, and after we had done, he afk'd
us, Where we would go to make up the Inven-
tory ? Says I, To the Crofs-Keys in Covent-Gar-
den. When we had made our Inventory, Mr.
Broad came in, and faid, He wanted Purchafe.
He fent for him, and he came very drunk : Soon
after, I was call'd out, and left them. All I know
of him is, that he was very drunk : He came in
a Coach.

Then John Holloway was fworn.
Mr. Darnell. Were you at the Tavern; when

Purchafe came in ?

y. Holloway. I was one of the Appraifers ; we
went afterwards to the Crofs-Keys, to make our
Inventory.

Mr. Darnell. What Condition was he in ?

J. Holloway. Very drunk.
Mr. Darnell. How long did he ftay ?

y. Holloway. He took part of a Quart of
Wine.

Mr. Darnell. What Time was it ?

y. Holloway. It was after Nine, when he came
in ; and I believe it was after Ten, when he went

:

We came all away together.

L. C. y. Where did you go ?

y. Holloway. Home.
L. C. y. Where do you live ?

y. Holloway. I live in St. Ann's.

L. C. y. Where does Broad live ?

y. Holloway. He lives in St. Clement's.

Then James Blanfield was fworn.
Mr. Darnell. Did you fee Purchafe that Ni»ht ?

And at what Time ?

y. Blanfield. About a Quarter after Eleven,
I faw him come up Drury-Lane, towards the
Fire, when the Guards were drawn up, and the
Mob were gone.

Mr. Darnell. Were the Mob gone, when he
came to the Fire ?

J. Blanfield. Yes ; except fome old Women and
Children, that were not concern'd.

Mr. Darnell, Who was with him ?

Bbbb y. Blan-
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J. Blanfidd. There was no body with him ;

but he came to the End of Long-Acre, and had
not time to ftand there long, till one fpurr'd up
to him, and then he feem'd to lift up his Hand,
to keep off the Horfe ; and prefently, another

ftruck at him, but he retired towards Long-Acre,

and I could fee no more of him*
Mr. Darnell. Was his holding up his Hand,

in your Opinion, any thing more than to defend

himfelf from the Horfe ?

J. Blanfidd. I believe he had no Defign, but to

defend himfelf from the Horfe, and the Blow.

Mr. Att. Gen. You fay there was no Mob when
you was there ?

J. Blanfidd. No.
Mr. Att. Gen. Did you fee his Sword drawn ?

J. Blanfidd. No : He lifted up his Hand,
with his Sword in his Hand, but it was not

drawn.

Mr. Thomfon.- What Time was this ?

y. Blanfidd. Between Eleven and Twelve
o'Clock.

Mr. Thomfon. How much after Eleven ?

y. Blanfidd. I believe, about a quarter, or half

an Hour.
Mr. Thomfon. You fay, the Guards were there,

but no Mob.
y. Blanfidd. Yes, a few Women.
Mr. Thomfon. What did the Guards do, if

there was no Mob there ?

y. Blanfidd. They rode about to difperfe the

Women, and other People that were there.

Mr. Thomfon. You fay, they difpers'd the Wo-
men, and the other People there. What other

People do you mean ?

y. Blanfidd. People that I fuppofe were flaring

on : The chief Mob were gone.

Mr. Thomfon. When you faw Purchafe there,

there were fome other People befides the Women

;

Was he not among thofe other People, as you
call them ?

0. Blanfidd. He came up by himfelf, and no
body with him.

Mr. Thomfon. Did he ftand in the Street alone ?

Or did he join thofe other People ?
)

y. Blanfidd. There were no others to join with

him.

Mr. Thomfon. This Man plainly contradicts

himfelf.

Then Thomas Street was fworn.

Mr. Major. Did you fee the Prifoner that Night
the Mob was up ?

T. Street. I am the Watchman that belong, to

that Part: I had gone my Round at Eleven and
coming into Long-Acre, I faw two or three Gen-
tlemen riding after the Prifoner ; I ftepp'd over

the way, to fee what the Matter was, and 1 faw
one cutting at him ; and he went to fave the

Blow, but his Sword was not drawn, but he fell

againft a Bulk of a Door, at the End of Red-
Lion- Court ; fo fays one of the Gentlemen to me,
Watchman, go and knock him down; fo I ran

after him, and overtook him : Who are you ?

fays I ; fays he, Street, it is I, 1 am drunk ; the

Guards have abufed me, and cut at me : And fo

feeing him drunk, J let him go.

Mr. Major. What Condition was he in ?

T. Street. Very drunk, that he could neither

ftand nor go.

Mr. Darnell. Then you did not fee any Reafon
to knock him down ?

T. Street. No.
Mr. Darnell. And being a Houfekeeper, you

let him go.

Mr. Major. Was he heading the Mob ?

T. Street. No; I faw a great many of the
Mob bring a great deal of the Wood to the
Fire, but almoft all the Mob was gone before he
appear'd.

Mr. Att. Gen. You fay he was fo drunk, he
Could neither ftand nor go ; and yet you fay he
went into Red-Lion-Court 5 How far is that from
Long-Acre ?

T. Street. A little way. He was very drunk.
Mr. Att. Gen. I find he was not fo drunk* but

he knew you.

T. Street. Yes ; but he reel'd very much.
Mr. Major. What became of him afterwards ?

T Street. I don't know indeed.

L. C. y. Does he live within your Walk ?

T. Street. Yes.

L. C. y. Why did you not fee him home ?

T. Street. I was a little fhort in that.

L. C. y. When you firft had Notice of the
Mob, what did you do ?

T. Street. I got up, and went my Round, at

Eleven o'Clock.

L. C. y. Your ordinary Rounds, as you ufed
to do ; but took no Notice of the Mob, did you ?

T. Street. No.
L. C. y. Did you not go among them, to per-

fwade them to go home* or complain to the Con-
ftable?

T. Street. There were Conftables there prefent.

L. C. y. Did you fee any among the Mob you
knew ?

T. Street. No, not one.

Mr. Att. Gen. You knew Purchafe, did you not ?

T. Street. Yes.
(

Mr. Att. Gen. And is he the only Man you
knew there ?

T. Street. Yes, to my Knowledge.
Mr. Att. Gen. Did you take up any body that

Night ?

T. Street. I aflifted our Conftable* who took up
feveral.

L. C. y. What did you do with them ?

T. Street. We carried Seven to the Watch-
Houfe.

L. C. y. What Time was that ?

T. Street. About Two or Three o'Clock in the

Morning.

Then John Cheekly was fworn.

Mr. Major. Did you fee the Prifoner that

Night the Mob was in Drury-Lane ? And in what
Condition was he ?

y. Cheekly. My Lord, I had been at the Fleece

Tavern, and going up Drury-Lane, near the

Cajlle Tavern, I met a great many of the Mob :

They faid they had been pulling down a Meet-
ing-Houfe near Long-Acre, and prefently I faw

the Guards coming down very faft. When the

Mob were difperfed, I faw the Prifoner coming,

with his Sword on his Arm : Prefently, an Offi-

cer rode up to him, and the Prifoner held up his

Sword in the Scabbard, to keep off the Horfe, and

Blow from him. The Gentleman rode up to him
again, and then the Prifoner did the fame again.

With that another rode up to him, and then he

went off towards Long- Acre.

Mr. Thomfon. What was he doing, that made
the Captain ride up to him ?

J.. Cheekly.



J. Cheekly. He was (landing in a reeling Po-
fture, very drunk : When they drove him to the

Bulk, it was as much as he could do, to keep
himfelf up.

Mr. Thomfon. But the Queftion is, What he
did that made them ride up to him ?

J. Cheekly. He did nothing at all.

Mr. Thomfon. Did you not fee him huzza, or
flourifh with his Sword ?

J. Cheekly. No.
Juryman. What o'Clock was it then ?

J. Cheekly. A few Minutes before I came there,

I alk'd the Watchman, What o'Clock it was ?

And he told me, it was half an Hour paft Eleven ?

L. C. J. Where do you live ?

-J.
Cheekly. In Ruffel-Court.

L. C. J. What are you?

J. Cheekly. I belong to the Sea ; I have been in

the Queen's Service.

L. C. J. What Ship do you belong to ?

J. Cheekly. I was paid off laft Oclober, and am
now waiting for Preferment. I have been a Vo-
lunteer, with the Queen's Letter, feven Years,
and a Midfhip-man.

Then Plaxton was /worn.
Mr. Darnell. What do you know of the Prifo-

ner at the Bar, that Night the Mob was ? Was
you fent for to him ?

Plaxton. I was fent for out of my Bed, between
Twelve and One, to let him blood : He was not
very well : He had been abroad, and came home
in Drink ; and his Wife fuppofed he had had
fome Hurt, and fent to me, to bleed him, for
fear of any Misfortune.

Then John Brooks was /worn.
Mr. Darnell. What do you know of the Prifo-

ner that Night ?

y. Brooks. My Lord, I know nothing of this

Bufinefs ; but I never knew any thing, but that
he behaved himfelf very well, while I knew him.

Mr. Darnell. My Lord, we have a great many
WitnefTes to his Reputation, but we will not
trouble your Lordfhip with them. We have done
with our Evidence.

Juryman. My Lord, we defire to afk a Queftion
or two of Rujfel and Richard/on.

Then Richard RufTel was catt'd again.

yuryman. You was fpeaking of the Prifoner's
coming down with his Sword flourilhing, What
time was that ?

Rujfel. It was foon after we came to Drury-
Lane.

yuryman. How foon was it after you came ?

Rujfel. It was immediately : We had rode but
once round the Fire, and he came as if he came
from Holborn-vfzrds.

yuryman. Was the Mob all gone away at that
time ?

Rujfel. No.
yuryman. How long was it before they were

difperfed ?

Rujfel. It was about a Quarter of an Hour.
yuryman. Can you judge what time it was ?

Rujfel. It muft be about Eleven, as near as I

can guefs.

Mr. Alt. Gen. Are you fure he had his Sword
drawn ?

Rujfel Yes •, he flourifh'd it, and made feveral
Pufhes at us.

fot* High Treafon. 279
L. C. y. When he came in this manner, were

you marching? Or did you ftand with your
Horfes drawn up to the Wall ?

Rujfel. We were Handing with our Horfes
drawn back to the Wall.

Mr. Soil. Gen. Which way did he come from ?

Rujfel. Pie came the way from St. Giles's.

Mr. Soil. Gen. Then he came from towards
Holborn. That clears it. The other time, when
he came up the Lane, was after they were dif-
perfed.

L. C. y. Were you between him and Holborn,
or between him and the Strand?

Rujfel. He came from St. Giles's, and we were
between him and the Strand.

Mr. Thomfon. How long did you fee him firft,

before the Mob were difperfed ?

Rujfel. About a Quarter of an Hour.
L. C. y. You fay you march'd round the Fire,

and as you went of one Side of the Fire, they
went of the other.

Rujfel. Yes, my Lord : And afterwards we
were drawn up of one Side of the Fire, and the
Guards of the other.

L. C. y. When they were quite difperfed^

where did you march then ?

Rujfel. To St. Giles's, and fo to Holborn.

Then George Richardfon was call'd again.

L. C. y. What time was it that he thruft at the
Officer ?

Richardfon. It might be about Eleven o'Clock,
but I can't tell pofitively.

L. C. y. How foon was it after you came to
the Fire ?

Richardfon. It was prefently after I cane up.
Mr. Att. Gen. What Time did you come from

Whitehall?

Richardfon. Something paft Ten ; and we
could not march fail, becaufe we had the Foot
before us.

L. C. y. Did you fee him as foon as you came ?

Richardfon. No ; there was a great Crowd of
People; I rode among them, and as I came back,
I faw him of the other Side : Captain Henjbrough
fpoke fomething to him, but what I know not;
and then he made a Pafs at the Captain, and I

ftruck down his Point.

Purchafe. I defire to know which Hand I had
my Sword in ?

Richardfon. I can't tell that.

Mr. Att. Gen. Are you fure you faw his Sword
drawn, and the Thruft made at the Captain ?

Richardfon. Yes, I am.

Then Southerland was call'd again.

L. C. y. Can you tell about what Time it was
that he was flourilhing his Sword ?

Southerland. It was half an Hour after Ten,
when we came from Whitehall; and, by the bed
Calculation I can make, it was about half an
Hour after Eleven, when I faw him flourilh-

ing his Sword. Iafk'dhirci, Are you encouraging
the Mob? Fie anfwer'd me, Are you againlt

Sacheverel? And then I lifted up my Hand at

him.

L. C. y. Where was he then ?

Southerland. This was above the Fire ; and I

faw him afterwards below the Fire. As I went
to Captain Horfey for Orders, I call my Eye to

the Corner of Long-Acre, and there I faw him
again, in the fame Pofture.

l. c. y.
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L. C. J. Are you fare he had his Sword drawn

in both Places ?

Southerland. I am fare of it.

L. C. J. How long might it be between the

two Times you met him ?

Southerland. A very little Time.

Purchafe. Which Hand was my Sword in?

Southerland. In your Left Hand.

Mr. Thomfon. Was it immediately upon your

coming into Drury-Lane, that you fpoke to him ?

Southerland. Not immediately upon our coming

there.

Mr. Thomfon. Flow long did you ftay at that

Fire, before you difperfed the Mob ?

Southerland. It might be more than a Quarter

of an Hour.

in drawing
when the Guards

Houfes : But I don't look upon them to be the
chief Mob, but only fame Women and People
looking on. And then the Queftion is not whe-
ther his Sword was drawn or not, but on what
Occafion, and what his Defign was
it. Our Witnefles fay, that

ftruck at him, he only held up his Hand to de
fend himfelf; and that might fright the Horfe

;

and he being angry at it, fpurred up and ftruck
him. It is natural to think the Guards ihould
ride up to thofe that were ftanding in the Street,

and enquire who they were. I don't depend
on the Circumftance of his being in Drink, that
it is any Excufe ; for then if a Man has fuch a
Defign as this, he may eafily pretend himfelf to

be in Drink, and he will give himfelf Drink
enough to encourage himfelf to do fo bold an

Mr. Darnell,

on both Sides.

We have done with our Evidence

1 beg Leave to make a few Obser-

vations upon the Evidence on Behalf of the

Prifoner. We think, my Lord, though he is a

Bailiff, (for there feems to be fome Reflection

call upon him for that Reafon) yet we doubt not,

but he will have the fame Juftice done him here,

as if he were a Man of the bell Eftate : For what-

ever rs determin'd as- to this Man, may be the

Cafe of any other, who may happen into the like

Circumftances ; therefore I beg Leave to obferve,

how far any thing is proved againft him, that

may make him guilty of High Treafon. We
think we have given a full Anfwer to all the Pre-

fumption, that he was engaged in the original

Intention of pulling down the Meeting-Houles,

or that he was aiding in the Execution of that

original Intention. We think the Evidence on

both Sides agree in this, That the Prifoner was

not concern'd in the original Intention ; and that

he was not with the Mob, that purfued Dr. Sa-

cheverel to Weftminfter, and brought him back in

Triumph, and then - went to pull down the

Meeting-Houfes : But the only Thing that is

proved againft him is, that after they were pull'd

down, and after they were burnt, when the

Guards were come, and they were difperfing the

Mob, then the Prifoner is fo unfortunate to be

found with his Sword drawn, hollowing, and

afferting the Right of Dr. Sacheverel, and that

he would ftand by him, and encouraging the

People to do fo. This is the mod of the Evi-

dence that can be againft him : Then the Queftion met by the Guards

is, Whether this, fingly, can make him Guilty

of High Treafon ? For if his Part in the general

Intention be out of the Cafe, as it muft be if he

came after the Fact was committed, then the

Queftion will be, Whether a Man that comes in

afterwards, by faying the worft he can fay, fhall

make himfelf Guilty of High Treafon ?

My Lord, we hope the Evidence on Behalf

of the Queen is reconcileable with the Evidence

for the Prifoner; and that the Evidence for the

Prifoner fhall be believed, that he only defended

himfelf againft the Guards that rode up againft

him : For Richard/on fays, he did not fee him
when the Guards firft came there ; and that

agrees with the Account that Broad gave ; for

he fays, he heard the Guards were marching be-

fore they came out of the Tavern. Blanfield

agrees with the Evidence that Orrel gave : Says

he, The Mob were difperfed under the Eaves of

the Houfes. Says Blanfield., At the time the

Guards ftruck him, there were People under the

Act : But the ufe we make of it is to fhew, that

he had not any Intention in this. He had drank
himfelf too far for to have a Defign of joining
with any Party, or do any particular Thing. And
my Lord Coke, in his Pleas of the Crown, where
he is giving his Opinion what is levying War
againft the Queen, fays, that the Act alone is

not fufficient to convict the Party ; but the Mind
is to concur in it. It is not barely doing an Act
that is fufficient to convict a Man ; for he muft
do it with that Defign. Indeed if a drunken
Man ftabs another, it is Murder; becaufe Ma-
lice is fuppofed where fuch a Fact is done. But
in Cafe of High Treafon there muft be an Inten-

tion proved in the Party that doth the Fact. If

he was in that Condition at the time he came out
of the Tavern, and did any thing by way of
encouraging them, we hope it is not fuch an
Evidence againft him as will make him guilty of
any Part of the Intention, if his Mind did not
concur in it.

Mr. Juji. Tracy. My Lord Coke fays, in the

Cafe of Oldcafile, where he was forced, and did
the Fact pro timore; that fuch an Act could not,

make him guilty.

Mr. Major. My Lord, we hope the Evidence
is not fufficient to induce the Jury to believe he
was concerned in the general Intent to pull down
the Meeting-Houfes; there is no Proof offered

that he had any Intention or Part in that Matter

;

nor does it appear that he was privy to it. We
have fhewn where he was till the time he was

As for what was done by
him then, it will not be pretended that barely

aflaulting the Guards is levying War ; but it

muft be conftrued to be an aiding and affifting

thofe Perfons in that Intent to pull down the

Meeting-Houfes. As for that, it don't appear

he had any Part in it, but it was done before he

came to them : Nay he could not be affifting

to the Mob; for before he came to them, the

Guards were come down, and the Mob were foon

after difperfed. The firft time that any Account
is given of him is, when he came, behind the Gre-

nadiers. Now can it be fuppofed that any Man
that intends to head the Mob would come among
the Horfes, and that fingly ? Whatever he faid,

his Curfing and Swearing that will not make him
criminal in this Cafe : It appears to be a thing

that was accidental and done on a fudden, and

was the Effect of his Drink, and that which a

Man that had no Intent of joining in the general

Defign might be guilty of.

Mr.
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Mr. Att. Gen. May It pleafe your Lordlhip,

and Gentlemen of the Jury, we think that, not-
widiftanding any thing that has been fa'id -by the
Witnefies, or infilled on by the Council, it is

a plain Cafe that the Prifoner is guilty of the
Crime laid to his Charge. They have called a
great Number of Witneffes ; and I believe their
Intention in that is, that you mould take them
by Tale, and not by weighing the Evidence and
the Force of it ; for I will be bold to fay, as to
all the Witneffes that have been produced to
prove him drunk, nothing which they have faid
as to that Point can make any Alteration in the
Cafe. As to the Witneffes produced for the
Queen, I don't find they pretend to fay any
thing in Diminution of the Credit of them ; nor
can they fay that any one of them is likely to be
biaffed, or to be under a Miftake ; only one of
them that took him to be a Country Gentleman,
when he proved to be a Bailiff. As Mr. Darnell
fays, God forbid that any one fhould have harder
meafure becaufe he is a Bailiff, but that he fhould
have the fame Juftice as any other Man : But I

muft fay, It is«an eafy Miftake to take him for a
Gentleman, when it appears by the Evidence.*
that one Bailiff can go to the Tavern in his
Coach, and the other go from thence in his
Chair. The Council for the Prifoner have in-
fifted, that our Evidence don't maintain the
Charge ; for they fay this Rifing is not High
Treafon, if there were not a genera] Intent to
pull down Meeting-Houfes : And we don't bring
it home, to make it appear that he was privy or
confenting to this Deiign; but we defire they
will confider, the firft Witnefs gives an Account
that a Refolution was taken on Tue/day to pull
down Burge/s's Meeting: By whom was that
taken ? It was by the Friends of Sacheverel that
came hollowing with him. Who is it afterwards
that pull them down ? Thofe that hollow and
cry out for Piigh-Church and Sacheverel. What
did the Prifoner fay when he was among them ?

Damn them, he was for High-Church and Sache-
verel; he would lofe his Life in the Caufe. It is

certain thefe Meeting-Houfes were pulled down,
and that by thofe People thus affembled, and
who cried out for Sacheverel, and were the
Friends of Sacheverel, and declared they would
oppofe all that were Enemies to him ; and this
Man cried out as loud as any of them. But we
don't take it that it is neceffary to prove, that
every Man that was concerned in this Matter
was originally in the Confult and firft Deiign

;

but the. Evidence gives an Account, that he join'd
with them, he affifted them. If drawing his
Sword •, if flourifhing it, and calling out to them
to refift the Guards, and puffiing at the Officer of
the Guards, is refilling, furely there is fufficient
Proof againft him. If a rebellious Number of
People are got together, and a Man, that knows
not of it at firft, will join with them, and aft
with them, and that which rhey are doing is
Treafon, though he came in late of the Day^ he
muft deferve the fame Reward as thofe that came
m early in the Day.

There is one Thing obfervable in this Cafe,
that this Meeting-Houfe was not fo foon de-
ftroy'd as Dr. Burge/s's ; for the Fire was almoft
out there, when the Waterman, who was convict-
ed, hollow'd them to this Meeting ; that it was
burnt firft, and then they came to this Fire, and
that was much later. It appears he Jives i'n the

Vol. VIII.

for High Treafon.

Neighbourhood of this Meeting-Houfe ; for he
fays he can hear them into his Houfe : Now a
Man that had been in the Neighbourhood of fuch
a Place, and had been a good Subject, if there
had been a tumultuous Defign to pull down part
of his Neighbourhood, inftead of joinino- with
thole People, he would have endeavour'd to have
hinder'd them from doing Mifchief •, but inftead
of endeavouring to prevent it, you find he join*
with them, he draws and flourifhes his Sword,
and acb in it more than any other Perfon I have
had an account of. The other Witnefies are to
give an Account where he was 'till Five in the Af-
ternoon, and thence 'till Eight at Night ; and.
afterwards he is fent for by Mr. Broad, and with
him he ftays 'till this Matter is tranfa&ed. The
Places he has been at before, are the Ale-Houfe,
the Brandy-Shop, and the Tavern : Are not thefe
the proper Places to prepare thofe that are to
engage in thefe Sort of Things ? For whenever
People go on thefe Attempts, it is neceffary to
fortify themfelves by ftrong Waters, and itrono-
LiquorSj as he did. The Witneffes that faw him
there, and give an Account of him, fome of
them fay, he only held up his Hand ; others
fayi he had a Sword in his Hand, but it was net
drawn, and he held it up only to fave himfelf
from the Aflault of the Guards. Now the Ac-
count you have is, that the Guards ftruck with
the Flats of their Swords, and you hear of no
body kill'd, nor any great Harm done to any
body; therefore it is not to be thought they
fhould, without Provocation, fall upon this Man,
and attack him. As to the Exactnefs of Time,
there is little Weight to be laid on it, for the
whole Tranfaclion don't take up above the com-
pafs of two Hours. The Guards came out about
half an Hour after Ten, and before Twelve the
Mobwas difperfed. But that which you will
take into Confideration will be the Series of the
Facls, and fee how they ftand. Orrel fays, he
faw the Prifoner with his Sword drawn, and
flourifhing it, and when the Guards c?.me, he af-
faulted them in the Manner you have h?ard ; and
they have faid nothing to impeach our Evidence ;
what they fay makes it appear he was- there, and
tnus acting among them.

Mr. Soil. Gen. My Lord, the Evidence given
by the Prifoner, and the Defence made en his
Behalf, is fo far from giving any Anfwer to our
Evidence, that it renders the Facl more probable
than it was before : For they have proved, that
he is a Man likely to be concern'd in fuch an Af-
fair

; that he had been drinking all Day, and fit

to engage in fuch a Matter; and that he is

troublefome in his Drink ; which are Circum-
ftances that fhew the Inclination of the Man, and
make it probable that he fhould engage in this
Matter. The Fafts we take to be High Trea-
fon. They fay on the other Side, it is not fo,
becaufe we muft prove a general Intent to pul!
down all Meeting-Houfes, and the pulling down
a fingle one is not fufficient. I will not now dif-
pute that Point with them ; for that there was
fuch an Intention appears moft plainly, by what
pafs'd that Night, by the feveral Meeting-Houfes
that were pull'd down. It was a general Inten-
tion, or elfe they could not have gone through fo
many in fo fiiort a Time: And it is not necdlhry
to prove any previous Confult, for the Ac! itfelf
is Treafon : Where the Intention is the Treafon,
there the Ad muft be proved, that fhows it. So

C c c c it



58. The Trial of George Purchafe, 9 Annas,282
it is in the Cafe of counterfeiting the Coin, no

body will fay there is any need to prove any De-

fign : That there was fuch an Intention is plain,

by what was committed ; and any one that joins

with fuch a Number of People who are commit-

ting Treafon, is equally Guilty with them. If

he knew nothing of it till he faw them, yet if he

joins with them in an Action that is Treafon, he

will be equally Guilty with them. They fay he

had not his Sword drawn •, that he was going

home, and he only lifted up his Hand, with his

Sword in his Scabbard, to defend himfelf. But

that Evidence don't interfere with what is offer'd

on Behalf of the Queen ; or if it did, yet we

think our Evidence is of greater Credit and

"Weight than what they offer : For they that en-

counter a Man who has his Sword drawn, can

never be miftaken, but deferve more Credit than

thofe that are only paffing by, and have no

Danger from, or Concern with him j but this is

all confident, for Rujfel, and thofe who fay his

Sword was drawn, fay, he came from St. Giles's

way •, the others fay, it was after the Mob was

difperfed ; and that he came up the Lane ; and

that he went off by Long-Acre, and they faw him

no more. Now, fince no body faw him home,

he might go that way, and afterwards come clown

and join the Mob, in the Manner the Soldiers

have told you, and then he might be driven off,

and come fome way round again, with his Sword

in his Scabbard : And thefe muft certainly be dif-

ferent Times, for thofe who fpeak of his Sword

being drawn, fay, it was when he came from

Holborn ; and they that fay his Sword was in his

Scabbard, fay, it was when he came from the

other way, and then there can be no Contradicti-

on between the Evidence. And we take it, the

Law is as plain as the Fad, and that it is High

Treafon.

Mr. Thomfon. My Lord, I would (bate the Ob-

jection in the outmoft Latitude ; and yet, with

Submiffion, the Facts proved on the Prtfoner

make him Guilty of High Treafon. They have

infilled, that there was no previous Intention in

this Man, to pull down thefe Meeting-Houfes ;

that at that time he was in Drink, and not capable

to have any Intention of doing any particular

Act whatever, and that to the aiding and affifting

Mens muft be rea ; and that he came when the

Meeting-Houfe (the Materials of which made

the Fire in Drury-Lane,) was puird down, and

all was over, and fo neither in the firft Defign,

nor affifting at the Execution of it. This, my
Lord, I take to be the Strength of their Objecti-

ons. As to the previous Intention, that is not

neceffary to be proved, and has been fo lately de-

termin'd, that I need not trouble your Lordfhip

to repeat any thing about it. If a Man joins in

an Undertaking of this Kind, which was general,

though he comes by Accident, it makes him a

Principal in that Matter. Then they would

make ufe of his Drunkennefs, to excufe him from

his affifting in the Defign ; they fay, if he had

not his Senfes, he could have no Intention, even

to aid or aflift any Defign. Thofe Gentlemen

know very well, that Drunkennefs is no Excufe

for any Act whatever : If a Man does deprive

himfelf of his Senfes, and commits a Fact that

would be a Crime in a Man not in Drink, it fhall

be conftrued to be his Act, as much as if he had

his Senfes. Beverly's Cafe, in the 4th Report, is

exprefs in that Point. Then they fay, the Meet-

incr-Houfe was pull'd down before, and he cam*
when all was over. My Lord, I appeal to the

Memory of your Lordfhip, and the Jury, whether

they are not miftaken in that Fact ; for the Fire

was burning when he came, and the Mob about

it ; they were then burning the Infide of that

Meeting-Houfe, which they had pull'd down ;

and if they had not been difperfed, in all proba-

bility would have gone on with their Defign ;

and he was there when the Guards were endea-

vouring to difperfe them, and prevent their going

on to do further Mifchief, and he oppofed them.

They fay* there was no Refiftance made by the.

Mob, they were quiet ; but this Man did refill,

he pufli'd at the Horfes, and at the Men, if you

will give Credit to the Witneffes ; and he did as

much as was in his Power, to animate and encou-

rage the Mob to refift : By his Expreffions, and

his Actions, he endeavoured to hinder the dif-

perfing of that Mob* who were executing a trea-

sonable Defign. That is the aiding and affifting

of them, which is his Crime. Then they fay, he

was there accidental ly* and fell in as he was going

home quietly. I take that to be otherwife on the

Evidence ; for however he might be left by Mr.
Broad, he was feen coming down from St. Giles's,

whereas, his way home was the other way. We
muft fubmit it, my Lord, whether his aiding and

affifting in this Manner, does not make him guilty

of Treafon* as well as thofe who Were executing

the traiterous Defign.

L. C. J. Gentlemen of the Jury, George Pur-

chafe ftands indicted, for that he, with a great

Multitude of other Perfons arm'd, did, the Firft

of March laft, levy open War againft Her Maje-

fty. The Evidence that has been given by the

Queen's Council, tends to fhew a Defign to pull

down the Meeting-Houfes about this Town,
and that Defign executed on a great many of

them : The Guards coming to difperfe thofe

that were fo employ'd, and the Prifoner refilling

the Guards, joining with the Mob, and affifting

them. To prove this, they produce Tolboy to

give an Account of a Difcourfe, rather beginning

than finifh'd, of a Defign of pulling down Mr.

Burgefs's Meeting-Houfe ; fome were for pulling

it down immediately, others were for deferring

it till the Morrow, and others for letting it alone-

till the Trial was over : And as they were thus

talking, he left* them. He calls it a Refolution

of pulling them down, becaufe no body did op-

pofe it, only differ'd about the Time, but he did'

not flay till they came to any fix'd Refolution.

The next Witnefs is Orrel, who gives you a very

particular Hiftory of this Action : He tells you,

at Leonard's Coffee-Houfe he had heard that they

were pulling down Mr. Burgefs's Meeting-Houfe;

that he went into that Meeting-Houfe twice or

thrice, while they were pulling it down; that

thence they went to Fetter-Lane ; that they had

almoft finifh'd the Work there ; he found almoft

every thing there down, and they were carrying

the Materials to Holborn, and burning them

:

Thence they went to Lincoln's- Inn- Fields, and

there they found a Fire, where they were burn-

ino- the Materials of Mr. Burgefs's Meeting-

Houfe. He tells you what Outcries there were

there, and fpeaks of fome that cali'd them to.

Drury-Lane, and a Confult that was, Whether

they fhould go thither, or to Wild Street ; that

fome that headed the Mob, fwore they would

have all the Meeting-Houfes down, and cali'd

- them
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them along, and led them to Brury-Lane ; that

when he came there, he found them breaking

down the Door of that Meeting-Houfe. He
tells you what pafs'd there ; that he went after-

wards, and met the Guards, conducted them to

before them ; that the
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commanded them to draw back, fo that none

might come behind them ; that he faw the Prifo-

ner flourifliing his Sword, and held out the Point

to him, but did not make a Pafs ; then he fays,

he loft him for a while, but afterwards, when the

greateft Part were difperfed, he faw him ftanding

over-againft Long-Acre., with his Sword in his

Hand, and told the Captain he had been trouble-

fome to him before, and the Captain, thereupon,

bid him cut him to Pieces, as his Expreflion was ;

that they rode up to him, but the Prifoner made
his Efcape into Long- Acre*

The next is Richardfon: Pie is a Trooper in

the Third Troop of Guards : He tells you, that

he remembers the Prifoner, when he rode in the

Firft Troop ; and that he knew him abroad, and

here. He gives an Account in what Manner they

march'd ; that at the Corner of the Street, Cap-

tain Henjbrough (whom he believes the Prifoner

muft know, becaufe he was in the Guards at the

nn you, "Are -you againft Sacbeverel ? There- fame Time) fpoke to him, but what he faid the

n he cries out, High-Church and Sacbeve- Witnefs don't know •, but as he pafs'd by him,

the Prifoner thruft at him, and the Wicnefs ap-

prehending he intended to kill the Captain, he

beat down the Point of his Sword, and ftruck at

him with his Sword, but the Point hitting againft

the Pent-houfe, his Blade broke in Pieces. This

is the Subftance of the Evidence for the Queen,
and, if there be no Anfvver made to it, proves

him to be affifting this Mob, and oppofmg the

Guards, and attempting to kill the Captain, and

taking- the beft Advantage to do it, as he pafs'd

by him.

On the Prifoner's Side, they have produced fe-

veral Witneffes, a great many in Number. They

Mob was foiced by them that way, and he heard begin with him in the Morning, and give an Ac-

fome of them declaring, We will be even with count, That in the Morning he came to Sbeer-

them to Monow Night, for they dare not fire Lane, to execute a Writ,. and about Twelve the

upon us. He gives you an Account of the Place Money was paid, and then they parted

where he firft faw this Man, which was over

againft the Pewterer's, at the Corner of Queen-

Street, which is between Long-Acre and St. Giles's.

Brury-Lane, and run

Horfe were commanded to difperfe the Mob ;

that he faw one with a Sword, that was fheltering

himfelf under the Houfes, and there he pufh'd at

the Horfes with his Sword. His Exprefiion is,

that he poked ; he did not make a regular Pafs,

but poked at them ; that feveral of them ftruck

at him, and drove him from among them ; that

afterward he faw him ftand at tlie End of Long-

Acre ; that he went to him, and perfwaded him

to go home, but he did not think fit to go home;

bu°when the Guards came up, he refilled them :

Says the Witnefs to him, Do you confider what
'

you do in oppofmg the Guards ? You, in Effect,

oppofe the Queen : What is his Anfwer ? It was,

Damn
upo..,

rell He would fight the Guards, and he would

lofe his Lire in the Caufe ; with fuch like Ex-

preflions, which he repeated feveral times, and

Jhews how refolute he was in the Matter. He
telk you; that he refolutely made a full Pafs at

one of the Officers, as he was partly pafs'd" by

him, pointing towards his Flank ; and he appre-

hends he muft have run him through, but that

another Soldier ftruck down his Point ; that then

the Soldier ftruck at hjm, and the Witnefs ap-

prehending it might produce more Blows, and

that there might be firing, he thought fit to re-

tire : That he went down the Street, and the

The next Witnefs is Rujfel, who is one of

the Horfe-Grenadiers, and one of the firft Body

that came into the Lane. He fays, they were

commanded to difperfe the Mob, and to take

Care to place themfelves fo againft the Houfes,

that no body mould come behind them, and

that they mould hinder any body from pafiing

before them. That Direction was prudent and

neceffaiy -, for if they had ftood fo, that the

Mob might have come behind thenf, they would

foon have had them off from their Horfes. He
tells you, that the Prifoner came down from to-

The next Witnefs is Jobnfon; he fays, they

parted at half an Hour after Eleven ; fo that

thefe two differ in their Accounts about half an

Hour; for one fays they parted at Twelve, and
the other fays, at half an Hour after Eleven :

This I take Notice of only to fhew an Uncertainty

as to the Time.
Benjamin Holden is the next ; he fays he went

with the laft Witnefs, and the Prifoner, to the

Savoy ; and they parted at Twelve, and met again

at Two. One Ufe they make of this Evidence

is to fhew, that he was not in any Cabal that

Day, for they fhew how he employed his Time :

But you will obferve, there are two Hours, from

Twelve till Two, which they give no Account

waVds St. Giles's, as they were drawn up in this of; though they pretend to fhew where he was

Manner, with the Horfes Tails to the Wall. He
tells you, this Man did not think fit to pafs be-

fore the Horfes in the open Street, but had a

Mind to get in behind the Horfes, and did get

paft one of them, but the Witnefs's Horfe being

drawn back between two Bulks, he could go no

further, and the Witnefs beat him out : That af-

terwards he came at the Head of the Mob, and

flourifh'd his Sword, and fw ore, Damn you, who

are you for? Are you againft Sacbeverel? He
takes Notice, that as they difperfed the Mob of

one Side, they gather'd on the other for a while ;

and it was about a Quarter of an Hour before

they had quite difperfed them.

The next is Southerland. He tells you, that he

faw him feveral Times; that he drew up his

Grenadiers at the End of Queen- Street, and he

all the Day. Thi6 Witnefs fays, they parted about

Four or Five o'Clock, and then the Prifoner went

to Grove's Brandy-Shop : Lane fays, he drank at

his Mafter's Houfe till paft Five, and then they

went to the Horfe-Sboe Tavern, and came back to

the Brandy-Shop about Eight, and continued

drinking there about an Hour.

The next Witnefs is Bupper, who keeps the

Tavern; he fays, they came to his Houfe about

Five or Six o'clock, and went before Nine ; and

(atisfies you, that during all that time they were

in his Houfe : Rocb went home with him from

Grove's. I fhould take Notice, that all thefe fay

he was drunk. She fays, fhc got him home, but

then he was fent for by Mr. Broad: He was

much in Drink, and they got a Coach, and ano-

ther went with him to fee him there. Loveday

fays,
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fays, he was in Di ink •, and when it was propofed

for him to go to Mr. Broad, fome faid, it was

not fit for him to go, becaufe he was in Drink •,

and this Witnefs went with him, to fee him fafe

there. Mr. Broad tells you the Occafion of be-

ing at the Tavern; fome Goods were taken in

Execution, and as they were making an Inven-

tory, a Warrant was brought to him againft a

Gentleman, and he fent to the Prifoner for his

Afiiftance, but he was fo drunk he did not think

him fit for Bufinefs, and bid him go home again ;

which he would not do, unlefs he would give

him a Pint of Wine. Wlien they came away,

he told Mr. Broadi it was a mobbifh Night, and

he would fee him home, and fancied he was

drunk, and would make him go into a Chair,

and then the Prifoner went towards Drury-Lane>

in order to go home.

The next is Bembridge ; he fays, he was at an

Oil-Shop, at Long-Acre End ; that about Eleven,

the Guards difperfed the Mob ; that afterwards

the Prifoner ftood at the End of Long-Acre, and

an Officer rode up to him j that the Mob was

then difperfed, and the Officer having fpoke to

him, fome others ftruck at him, and forced him

away •, he faw no Sword at all that the Prifoner

had. Avery fays, he was with Broad when the

Prifoner came in, and fays he was drunk. Hollo-

way, the Appraifer, fays, the Prifoner was drunk,

and that he went away with Mr. Broad and him ;

and tells you, it was after Ten when they parted.

Then Brathwaite tells you, he faw him, a quar-

ter after Eleven, come up the Lane towards the

Fire ; that he came all alone ; that one of the

Guards fpurr'd up to him, and fome of them

ftruck at him, but he did not ftrike at them, but

feem'd to lift up his Hand to prevent the Horfes

from coming upon him. • The Watchman tells

you, it was a quarter after Eleven ; that the

Guards ftruck at him, but he got up the Court,

and they fent the Watchman after him, to knock

him down, but he knowing him, did not think

fit to do it. Cheekly fays, That at the Caftle

Tavern he met the Mob ; and fome of the

Guards rode up to the Prifoner, but the Mob
was gone a quarter of an Hour before ; and fays,

that the Prifoner had no Sword. Plaxton only

fays, that he was fent for that Night, to let him

Blood : And Brooks gives fome Account of his

Behaviour.

The Matter will be now for you to compare

thefe two Evidences together ; and to confider,

firft, whether thofe things are true which are

fworn by the Queen's Witneffes, or whether

they are anfwered by the Witneffes for the Pri-

foner ; and then what Strefs is to be laid upon

his beino- in Drink : And as there is no Objection

made to the Witneffes of either Side, you are to

take what they have faid to be true, abating the

little Miftake a Man may fall into as to the Ex-

adtnefs of Time, and the like. As to what they

would pretend, of his going ftraight home from

the Tavern, you will obferve there is time enough

for him to have done all that he is charged with ;

for it all happened in a quarter of an Hour, or

a little more. If he parted from the Tavern

about Ten ; from that time till a quarter or half

an Hour after Eleven is time enough to do all

that has been fpoken of. I think there is little

Strefs to be laid upon the Time, becaufe there is

a Series of Fafts : The firft thing done by him,

before the Mob was difperfedj was his coming
behind the Horfes-, and you will find the Reaicn
for that Command of the Officer to let none con e

behind him : But he, as drunk as he was, knew
there was no hurting the Guards, unlefs they

could get behind them; He had been in the

Guards hifnfelfj and you muft 'confider what
Defign he had in getting behind them, when the

Street was open for him to go in. But if he had
a Defign to get behind them* that the Mob
might pull them off from their Horfes, he acted

very rationally, though he was drunk. That
Fad: was proved by Orrel and Rujfel. Another
Fa<5t was, when they were drawn up above the

Fire near Holborn ; he was then coming clown

from St. Giles's : So that this is plainly not the

Time that the Witneffes fpeak of when he was
coming up the Lane. Then this was only when
the Horfe-Grenadiers were there ; and the other

was when the Horfe-Guards came, when they

were drawn up below Long- Act e -, and there they

fwear he made a Pafs at Captain Henjbrougb :

And Rujfel tells you, that as he fheltered him-
felf under the Houfes, his Sword ftruck againft

the Penthoufe, and broke to pieces. Southerland

fpeaks of another time when he was at die Corner
of Long-Acre -, and then indeed he was doing

nothing : And that is the time when he told the

Captain that he had been troublefome to the Gre-
nadiers ; thereupon the Captain bid him go and
cut him to pieces : He did go ; and then the

Prifoner made off : But this was when the Mob
was in a great meafure difperfed. Now when do
his Witneffes fpeak of? They fpeak of a time

when he came up the Lane. That furely is not

the time that either of thofe Witneffes fpeak of:

They fay he ftood quiet, and a Soldier rode up
to him, and ftruck him. You will confider whe-
ther that was not the time that Souther land fpeaks

of. So that you will confider whether the Evi-

dence of both Sides is not reconcileable ; whether

after he parted from Broad, he might not join

the Mob, come down from towards St. Giles's,

get behind the Horfe, and afterwards make a

Pafs at the Captain, and then be driven down
with the Mob towards the lower End of the

Street : If fo, it was natural, when they were
driven down the Lane, for them to go home*
and as his home was up the Lane, he muft come
back alone. If you do believe he was guilty off

refitting the Guards in this manner, when he was
admonifhed what the Confequence was, and he?
inftead of making an Anfwer, only afks, Are
you an Enemy to Sacheverel? and encourages

the Mob to follow him ; you are to confider how
far this will make him guilty with the reft:

For the Council for the Prifoner, though they

object to the Evidence of what paffed in the

'Temple, yet they agree this Tumult was a rebel-

lious Tumult ; and the Facl fhews there was fuch

a Defign. Indeed they did not pull down all

the Meeting- Houfes ; but the Reafon was, be-

caufe the Guards difperfed them. They admit

therefore this was levying War in the Perfons

concerned in it ; but they would excufe him,

that he came late and very drunk, and did no-

thing, but was beat by the Guards •, and that his

Drunkennefs difables him from having a Share

in the Defign ; and therefore he can't be guilty.

It is infifted,. that it is neceffary he fhould be en-

gaged in the original Defign : But there is no need

of
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of that ; for that is the Earl of Ejfex's Cafe i

It is there adjudged, that the Earl of Southamp-
ton was guilty of Treafon, .by joining the Earl
of EJfex, though he did not know of his Defign.
And thofe that difperfed upon the Queen's Pro-
clamation, it is faid they were entitled to the
Queen's Grace ; but it is hot faid they were not
guilty of High Treafon. In Felony there may
be Acceffaries, thofe that are concern'd in con-
triving the Felony, or afterwards in affifting the
Perfon ; but in High Treafon all are Principals,
and are guilty equally with thofe that are the
Actors. If there is a Defign to levy War, and
it is not levied, thofe who were in the Defign
are guilty of Treafon ; and fo thofe that aft In
it, though they were not in the original Defign,
are guilty. Say they, He was not at the pulling
down any Meeting-Houfe : It is true ; but he
was defending thofe that did. It is plain, by
the Courfe they took, if they had not been dif-
perfed, they would have pull'd them all down.
It is not indeed accomplifh'd ; fome of them are
Handing; but it is becaufe they were difperfed.
Now is not this aiding them, when he endea-
vours to kill the Captain of the Guards, who
tame to dilperfe them ? And if he could have
prevail'd to have baffled the Guards, they might
have gone to the reft ; and when they had pull'd
them down, they might have pull'd down every
Man's Houfe they thought fit. My Lord Coke's
Expreffion is made ufe of, That the Aft don't
make the Man guilty, unlefs the Mind be guilty;
therefore they would infer, that he muft be con-
cerned in the Defign originally. This is a great
Fallacy

; Oldcaftk was at War againft the King ;

feveral furnifhed him with Viduals and Drink,
and it was found they did it merely for Fear of
Death

; but as foon as they could efcape from
him, they did ; and thereupon they were ad-
judged not to be guilty of Treafon. Now you
may eafily obferve the Difference in this Cafe :

If a Man be non compos, it excufes him from Fe-
lony, and all other Crimes. That Man can't be
criminal that has not the Ufe of his Reafon ; but
can that be applied to any one that is drunk ?

That Matter is ftated in the fame Cafe : He
fays, If a Man will make himfelf drunk, fhall
this voluntary, this criminal Incapacity of his
Mind excufe him ? No ; he fays it fhall not.
And it would be of dangerous Confequence if it

fhould. Indeed, his being drunk might make
him more forward than otherwife he would have
been

; but you fee he had Senfe enough to <*et
between the Guards and the Wall, and to attack
the Captain when he was paffed by him. If he
can't be criminal unlefs his Mind be fo, I would
aflc, If he had killed the Captain, would it not
have been Murder ? If fo, then if the Act be
Treafon, he would be guilty notwithftandino-
his Drunkennefs. Therefore if you do believe
he committed the Facts, there is no regard to be
had to his Drunkennefs. If the Witneffes don't
contradict one another, but they may be recon-
ciled, you need not then weigh which Side you
moft credit

; but if you think they can't be re-
conciled, but that the Witneffes overthrow one
another, then you muft cOnfider which of them
is of moft Weight ; but if they can be reconciled,
1 think the Jury can go in confiderin^ Evidence :

And where fuch a Conftruction can be put on it
it ought to ftand.

Vol. VIII.
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Mr. Juftice 'Tracy. As to the Matter of Law, I

concur with my Lord Chief Juftice.
Mr. Baron Bury. So do I.

Then the Jury withdrew ; and being returned,
found a Special Verdict.

A Copy of the Special Verdicl in the Cafe of George
Purchafe, triedfor High Treafon, in levying War
againft the Queen, under Pretence of pulling down
Meeting-Houfes, 9 Anns, 1 7 1 o, as it was drawn
up for the Confideration of all the Judges.

Midd.ff:MEmorand' qd ad- Seffion' Dnas
Rnas de Oier & Terminer

tent' pro com' Midd' apud Weftm' in
com' prasd' die Martis undecimo die Aprilis
anno rni Dnas nras Anns &c. nono coram &c.
prasfentat' exiftit qd Georgius Purchafe nup'
de paroch' Sci Clement' Dacor' in com' Midd'
Lab' timorem Dei in corde fuo non hens nee
debm ligeanc' fuse ponderans fed inftigatione

diabolica motus & feductus cordialem dileccon*

& veram debit' & nralem obedienc' quas veri &
fideles fubdit' fereniffimae & illuftrifiimas Principis
Dnas nrae Annas Dei gra' Magn' Britannia? Fran-
cias & Hibernias Rnas Fidei Defens' &c. erga
ipam Dnam Rnam gererent & de jure gerere te-
nent' penitus fubtrahens ac machinans ac totis

viribus fuis intendens pacem & coem tranquilli-
tat' hujus Rni pturbare primo die Martii anno
rni dcas Dnas Rnas octavo apud prasd' paroch'
Sci Clement' Dacor' in com' prasd' proditorie
compaffavit imaginat' fuit & intendebat guerram
rebellion' & infurreccon' contra dcam Dnam
Rnam infra hoc Regnum Magnae Britannia?
levare & fufcitare Et ad eafdem pdicon' ima-
ginacon' & intencoV fuas prasd' perimplend'
,& ad effcm redigend' idm Georgius Purchafe
prasd' primo die Martii anno octavo fupdico vi
& armis &c. apud poch' Sci Clement' Dacor'
in com' prasd' contra dcam Dnam Rnam veram &
indubitat' Dnam fuam cum multitudine gentium
jur'- prasd' ignot' ad numerum quingent' pfon'
modo guerrino armat' & arraiat' videlt gladiis
baculis & fuftibus & al' armis tarn offenfivis qm
defenfivis illicite & pditorie adtunc & ibm af-

femblat' & congregat' guerram publicam contra
dcam Dnam Rnam pditorie paravit ordinavit &
levavit contra ligeanc' fuas debm contra pacem
dcas Dnas Rnas nunc coron' & dignitat' fuas &c.
Necnon contra form' Statut' in humoi cafu edit'

& provis' per quod prascept' eft vie' com' prasd'
qd non omitt' &c. quin caperet prasfat' Georgium
Purchafe fi &c. ad refpond' &c. Qd quidem
indicament' prasfat' juftic' dcas Dnas Rnas per Iras

paten' ipius Dnas Rnas fub magno Sigillo fuo ut
prasfert' confect' poftea fcilt ad deliberacon' gaol'
Dnas Rnas de Newgate tent' pro com' Midd'
prasd' apud le Juftice-Hall in le Old Daily in fub-
urbiis civit' London' die Lunas decimo feptimo
die Aprilis anno rni dcas Dnas Annas Rnas Magn'
Britannia; &c. nono fupdico coram Samuel' Gar-
rard Bar' Major' civit' Lond' Thoma Parker
mil' capital' juftic' Dnas Rnas ad plita coram ipa
Rna tenend' aflign' Edro Ward mil' capital'

baron' feeii dcas Dnas Rnas Robto Tracy ar' uu'
juftic' dcas Dnas Rnas de Banco Thoma Bury
mil' un' baron' feeii dras Dnas Rnas Rico Levett

D d d d mil'
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mil' Willo Withers mil' aldris civit' London'
Rico Richardfon ar' un' fervien' ad legem ac al'

fociis fuis juftic' dcas Dnas Rnas ad gaolam ipius

Dnas Rnas de Newgate de prifonar' in eadem

exiften' deliband' affign' per manus fuas propr'

delibaver' hie in Cur' de Recordo in form' juris

terminand' &c. Et fuperinde ad prasd' delibe-

racon' gaol' dcas Dnas Rnas de Newgate tent' pro

com' pried' apud Juftice- Hall prasd' dco die Lunre

decimo feptimo die Aprilis anno nono fupdeo

coram prasfat' juflic' dcas Dnas Rnas ult' noiat &
al' fociis prasd' ven' prjed' Georgius Purchafe fub

cuftod' Rici Hoare mil' & Thomas Dunch mil'

vie' com' prasd' (in cuftod' cujus in gaola de

Newgate prasd' pantea ex caufa prasd' commifs'

fuit) ad bar' hie dud' in propr' perfon' fua qui

committitur prasfat' vie' &c. Et ftatim de alt'

prodicon' prasd' in indicament' prasd' fuperius

ipificat ei fuperius impoit alioquut' qualit' fe ve-

lit inde acquietari idm Georgius Purchafe dicit

qd ipe non eft inde culpabiP & inde de bono &
malo ponit fe fuper priam Ideo immediate ven'

inde jur' coram prasfat' juftic' dcas Dnas Rnas ult'

noiat & al' fociis fuis hie &c. per quos &c. Et
qui &c. ad recogn' &c. Et jur' juras illius per

prasfat' vie' ad hoc impannellat' fcilt Thomas Sut-

ton Johes Furnes Johes Parfons Jofephus Parfons

"VVillus Hargrave Johes Meard Edrus Bofwell

Robtus Breakfpear Ricus Beatnife Ricus Haz-
zard Francus His&ins & Humfrus Newman
exact' ven' qui ad veritat' de & fup' prasmils'

prasd' dicend' elecY triat' & jurat' dicunt fuper

facrm fuu' qd primo die Martii anno regni Dnas

Annas nunc Rnas Magn' Britannias &c. octavo

multitudo gentiu' & magnus concurfus populi

ad numeru' quingent' perfon' modo guerrino ar-

mat' & arraiat' videlt gladiis baculis & fuftibus

& aliis armis tarn offenfivis qm defenfivis apud

paroch' Sci Clement' Dacor' in com' Midd' ill i—

cite & proditorie affemblat' & congregat' fuit

fub colore & prastextu diruend' & fpoliand' do-

mos vocat' Meeting- Hcufes, pro affemblacone pro-

teftan' fubditor' Dnas Rnas diffentien' ab Ecclia

Anglican' pro divin' cultu allocat' & approbat'

fcdni direccon' cujufdm Act' in Parliamento Dni

Willi & Dnas Marias nup' Regis & Reginas Angl'

&c. anno rni fui primo fact' intitlat' An AB for

exempting their Majejlies Proteftant Subjects dif-

fering from the Church of England, from the Pe-

nalties of certain Laws ; & cum intencon' ad

eafdm domos diruend' & fpoliand' qdq; diverfe

humoi domus in vico vocat' Fetter-Lane, & in

quodm loco vocat' Lincoln''s-Inn-Fields, & aliis

Jocis in com' Midd' per populu' fie ut prefert'

affemblat' & congregat' fpoliat' fuer' & fubfellia

Angce Seats, & roftra Angce Pulpits, & al'

material' eifdm domibus fpectan' dirut & in

apertis locis infra com' prasd' combuft' & cum
igne confumpt' fuer' populo ill' adtunc magnope
exultante vociferante & acclamante Et jur'

prasd' ulterius dicunt fup' facrm fuum qd magna
pars eardm perfonar' ad numeru' trecent' perfon'

de concurfu popul' ill' qui fie ut prasfert' pras-

dcam domu' in prsed' loco vocat' Lincoln s-Inn-

Fields fpoliaffent & material' inde combuffiffent

& cum igne confumpfiffent per quendm Da-

niel' Dammaree ducY abinde erga quendam vicu'

vocat' Drury-Lane, in com' prasd' progrefTi fuer'

cxultantes & clamantes qd ipi oes humoi domos
proteftan' diffentien' ab Ecclia Anglican' pro

affemblacon' in eifdm pro divino cultu fie ut

prasfert' allocat' & approbat* diruerent & pro-
fternerent qdq; in progrefilon' fua prasd' int' eos

adtunc agitat' fuit qm domu' humoi domor' pro-

xime diruerent & fpoliarent aliquibus eor' adtunc
fociis fuis proponen' proftracon' & fpoliacon'

cujufdm humoi domus in vico vocat' Wild-Street

in com' prasd' fituat' exiften' aliis vero eor' pro-

ftracon' & fpoliacon' altius humoi domus fituat'

in vico prasd' vocat' Drury-Lane, pro eo qd
prasd' domus fituat' in vico prasd' vocat' Wild-

Street, pervilis & nullius valor' fuit & domus ill'

fituat' in vico prasd' vocat' Drury-Lane, maxime
eftimabilior fuper quo inter eos agreat' fuit qd
ipi dcam domu' fituat' in vico prasd' vocat' Drury-

Lane, proxime diruerent & fpoliarent & fuper-

inde ad vicu' ill' fub duclu prasfat' Danielis Dam*
maree (eodm Daniele populu' ill' ad eundm infe-

quendum adtunc maxime animante & incitante)

progrefTi fuer' exultantes & clamantes Huzza,
High- Church and Sacheverel , & declarantes qd
ipi oes domos proteftan' diflentien' ab Ecclia

Anglican' pro divino cultu fie ut prasfert' allocat'

diruerent & prasd' domu' in vico prasd' vocat*

Drury-Lane, adtunc freger' & fpoliaver' & fub-

fellia roftrum & al' material' adinde fpectan' in

publico vico ibm adtunc protuler' ad comburend'

& cum igne poftea in eodm publico vico- ac eodm
modo quo castera confumpfer' Et jur' prasd'

ukius dicunt fup' facrm fuu' qd dum perfonas

prasd' fie ut prasfert' affemblat' & congregat' ma-
terial' domus ill' in vico prasd' vocat' Drury-

Lane, comburebant idm Georgius Purchafe in

indicament' prasdict' menconat' ibm advenit&
popul' ill' cum gladio fuo extract' adtunc defen*

debat & ad material' domus ill' comburend' eos

maxime animabat fed idm Georgius Purchafe ante

tempus ill' cu' popul' prasd' non fuit prasfens &
adtunc multu' potus fuit Et jur' prasd' ultius

dicunt fup' facrm fuu' prasd' qd fatellitibus Dnas

Rnas per mandatu' ejufdm Dnas Rnas concurfu*

populi prasd' diflipare & infurreccon' ill' fup-

primere in vie' prasd' vocat' Drury-Lane, adtunc

& ibm advenientibus idm Georgius Purchafe po-

pul' ill' fie ut prasfert' material' domus prasd' ibm

comburent' fatellit' ill' repugnare adtunc & ibm

incitabat & in & fup' capitan' fatellitiu' prasd'

cum gladio fuo extracY infult' fecit & fepal'

equos fatellitiu' ill' cum gladio fuo prasd' percuf-

fit & per quendm adtunc & ibm prasfen' admo-

nitus exiftens qd quicunq; fatellit' Dnas Rnas

repugnat perfon' etiam ipius Dnas Rnas repugnat

adtunc & ibm refpondendo dixit, Are you an

Enemy to Sacheverel ? Qdq; prasd' Georgius

Purchafe anteivit Angce advanced before populu'

prasd' eundm Georgiu' infequen' contra fatellit*

prasd' duxit vociferans & damans his verbis fe-

quen' videlt / am for High-Church and Sacheve-

rel ; come on, Boys, I will lofe my Life in the

Caufe, and will fight the left of 'em. Et jur'

prasd' ultius dicunt fup' facrm fuu' prasd' qd

generalis exclamaco populi prasd' ad oia feparal'

loca prasd' dum feparal' domos prasd' fie ut pras-

fert' fpoliaver' & material
5

inde combuffer' uni-

verfalit' fuit High-Church and Sacheverel ; fed

utru' fup' tota matia prasd' per jur' prasd' in form'

prasd' compert' videbit' juftic' & cur' hie qd

prasdicY Georgius Purchafe culpabilis fit de alt'

prodicon' prasd' in indicament' prasd' fpificat'

modo & form' prout per indicament' ill' fuppoit'

necne jur' prasd' penitus ignorant & inde petunt

advifament' juftic' & cur' hie Et fi fuper tota

matia
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matia praecT per jur' prad* in form' prsed' corn-

pert' videbit' juftic' & cur' hie qd prasd' Geor-
gius Purchafe eft culpabilis de alt

5

prodicon' pried'

in indicament' pried' fpificat' modo & form' pro-

ut per indicament' ill' fuppoit' Tunc iidm jur'

dicunt fuper facrm fuu' qd pried' Georgius Pur-
chafe eft culpabilis de alt' prodicon' pried' in in-

dicament' prsed' fpificat' modo & form' prout
per indicament' prasd' verfus eu' fuppoit' qdq*,

ipe tempore alt' prodicon' pried' null' huit bon'

feu catalla terr' five tenta ad notic' jur' prasd'

fed fi fuper tota materia prsed' per jur' pried' in

form' pried' compert' videbit' juftic' & cur' hie

qd pned' Georgius Purchafe non eft culpabilis

de alt' prodicon' praed' in indicament' prasd' fpi-

ficat' modo & form' prout per indicament' ill'

verfus eu' fuppoit' Tunc iidm jur' dicunt fuper
facrm fuu' qd pned' Georgius Purchafe non eft

culpabilis de alt' prodicon' prasd' in indicament'
prasd' fpificat' modo & form' prout ipe idm
Georgius pro fe plitando allegavit nee fe occone
prasd' unqm retraxit Et quia prasfat' juftic' &
cur' hie de judicio fuo de & fup' prasmifs' prasd'

reddend' nondu' advifat' Dies inde dat' eft pras-

fat' Georgio Purchafe ufq; prox' gaol' delibacon'
de Newgate prasd' pro com' Midd' prasd' tenend'
-in gaola prasd' fub cuftod' vie' com' prasd' inter-

im ialvo cuftodiend' &c. de judicio fuo de & fup'

prasmifs' pried' audiend' Eo qd prasfat' juftic'

& cur' hie inde nondu' &c.

Middlefex, to wit. Ee it remembered, That
at the Seflions of our Sovereign Lady the

Queen, of Oyer and Terminer, holden for the
County of Middle/ex, at Weftminjler, in the
County aforefaid, upon Tuefday the eleventh
Day of April, in the ninth Year of the Reign of
our faid Sovereign Lady, Queen Anne, &c

&
be-

fore, £&. it is prefented, That George Purchafe,
late of the Parifli of St. Clement Danes, in the
County of Middlefex, Labourer, not having the
Fear of God in his Heart, nor weighing the
Duty of his Allegiance, but being moved and
feduced by the Inftigation of the Devil, entirely
withdrawing the cordial Love, and the true, due,
and natural Obedience, which true and faithful
Subjects of our moil ferene and illuftrious Prih-
cefs, our Sovereign Lady Anne, by the Grace of
God, of Great-Britain, France, and Ireland, Queen,
Defender of the Faith, fie. ought, and of Right
are bound to bear towards her our faid Sovereign
Lady the Queen, and confpiring, and with all

his Strength intending to difturb the Peace and
common Tranquillity of this Kingdom, the firft

Day of March, in the eighth Year of the Reign
of our faid Lady the Queen, in the Parifh "of
St. Clement Danes aforefaid, in the County afore-
faid, did traiteroufly compafs, imagine, and in-
tend to levy and raife War, Rebellion, and In-
furre&ion, againft our faid Lady the Queen,
within this Kingdom of Great-Britain; and to
compleat and effect his treafonable Imaginati-
ons and Intentions, he the faid George Purchafe,
on the faid firft Day of March, in the eighth
Year aforefaid, with Force and Arms, fcJV. in
the faid Parifh of St. Clement Danes, in the
County aforefaid, againft our faid Lady the
Queen, his true and undoubted Sovereign, with
a Multitude of People, to the faid Jurors un-
known, to the Number of Five Hundred Per-
fons, armed and arrayed in a warlike Manner,
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to wit with Swords, Starts, and Clubs, and
other Weapons, as well offenfive as defenfive,
unlawfully and traiteroufly then and there af-
iembled, and gathered together, did traiteroufly
ordain, prepare, and levy open War againft our
laid Lady the Queen, againft the Duty of his
Allegiance, againft the Peace of our faid Lady
the Queen that now is, her Crown and Dignity,
and againft the Form of the Statute in that Cafe
made and provided*

Wherefore the Sheriff of the County afore-
faid was commanded, that he (hould not omit,
&c. but that he fhould take the aforefaid George
Purchafe, if, fcrV. to anfwer, &c. which faid In-
dictment, the faid Juftices of our faid Lady the
Queen, appointed by the Letters Patent of our
faid Lady the Queen, under her Great Seal as
aforefaid, afterwards, to wit, at the Goal-Deli-
very of our Lady the Queen, of Newgate, hold-
en for the County of Middlefex aforefaid, at
Juflice-Hallm the Old-Baily, in the Suburbs of
the City of London, on Monday the feventeenth
Day of April, in the aforefaid ninth Year of the
Reign of our faid Lady Anne, Queen of Great-
Britain, &c. before Sir Samuel Garrard, Baronet,
Lord Mayor of the City of London, Sir Thomas
Parker, Knight, Lord Chief Juftice of our Lady
the Queen, afligned to hold Pleas before the
Queen herfelf, Sir Edward Ward, Knight, Lord
Chief Baron of the Exchequer of our faid Lady
the Queen, Robert Tracy, Efquire, one of the
Juftices of the Bench of our faid Lady the Queen,
Sir Thomas Bury, Knight, one of the Barons of
the Exchequer of our faid Lady the Queen, Sir
Richard Levett, Knight, Sir William Withers,
Knight, Aldermen of the City of London, Ri-
chard Richardfon, Efquire, one of the Serjeants
at Law, and others their Companions Juftices of
our faid Lady the Queen, affigned to deliver the
Goal of our faid Lady the Queen, of Newgate,
of the Prifoners being in the fame, did deliver
here with their own proper Hands, in the Court
of Record, in Form of Law, to be determined,
fcff. and thereupon, at the faid Delivery of the
Goal of our faid Lady the Queen, of Newgate,
holden for the faid County, at Jujlice-H.all afore-
faid, the faid Monday the feventeenth Day of
April, in the ninth Year aforefaid, before the
faid Juftices of our faid Lady the Queen laft
named, and others their Companions aforefaid,
the faid George Purchafe came under the Cuftody
of Sir Richard Hoare, Knight, and Sir Thomas
Dunch, Knight, Sheriff of the County aforefaid,
(to whofe Cuftody, for the Caufe aforefaid, he
was before committed to the faid Goal of New-
Gate) being brought to the Bar here in his own
proper Perlbn, who is committed to the afore-
faid Sheriff, csV. and immediately being afked
concerning the High Treafon aforefaid, in the
faid Indictment above fpecified, charged upon
him as above, in what Manner he would acquit
himfelf thereof, the faid George Purchafe faith,
that he is not guilty thereof, and of the Good
and Bad thereof putteth himfelf upon his Coun-
try

: Therefore let a Jury immediately come be-
fore the faid Juftices of our- faid Lady the Queen
laft mentioned, and others their Companions
here, csV. by whom, && and who, &c. to take
Cognizance, &c. and the Jurors of that Jury by
the laid Sheriff for this Purpofe impanntllcd,
that is to fay, Thomas Sutton, John luinef, John

Parf
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Parfons, Jofeph Parfons, William Hargrave, John aforefaid,

Meard, Edward Bofwell, Robert Breakfpear, they went

Richard Beatkmfe, Richard Hazzard; Francis

Higgins, and Humphry Neivman, being called, ap-

peared, who being chofen, tried, and fworn to

(peak the Truth of and upon the Premiffes afore-

faid, upon their Oaths do fay :

That upon the firft Day of March, in the eighth

called Drury-Lahe ; and thereupon
to the faid Street, being led by the

Daniel Dammaree, (the faid Daniel Dam-
maree at that Time greatly exciting and encou-
raging the People to follow him) fhouting, and
crying, Huzza ! High-Church and Sacheverel !

and declaring that they would pull down all the
Houfes allowed, as aforefaid, to the Proteftants

faid

Year of the Reign of our Lady Anne, Queen diffenting from the Church of England, for re

ligious Worfhip; and did then break and rifle

the. faid Houfe, in the Street aforefaid, call'd

Drury-Lane, and did then bring out the Seats,

Pulpit, and other Materials thereto belongings
into the publick Street, there to be burnt, and
afterwards did confume them with Fire in the
fame publick Street, and in the fame Manner as

the reft were eonfumed. And the Jurors afore-

faid, upon their Oaths, further fay, That whilft

the faid Perfons, affembled and gathered together
as aforefaid, did burn the Materials of that Houfe
in the Street aforefaid, called Drury-Lane, the
faid George Purchafe, in the Indictment afore-

faid mentioned, came there, and with his Sword
drawn did then defend the faid People, and did
greatly encourage them to burn the Materials of
the faid Houfe ; but the faid George Purchafe\
before that Time, was not prefent with the faid

of Great-Britain, &c. that now is, a Multitude

of Men, and a great Concourfe of People, to the

Number of Five Hundred Perfons* armed and
arrayed in a warlike Manner, to wit, with Swords,

Staffs, Clubs, and other Arms, as we'll offenfive

as defenfive, did unlawfully and traiteroufly

affemble and meet together in the Parifh of St.

Clement Danes, in the County of Middle/ex, un-

der Colour and Pretence of pulling down and
rifling the Houfes called Meeting-Houfes, al-

lowed and approved for the affembling of the

Proteftant Subjects of our Lady the Queen, dif-

fenting from the Church of England, to perform
divine Worfhip, according to the Direction of
an Act made in the Parliament of our Lord and
Lady William and Mary^ late King and Queen of
England, &c. in the firft Year of their Reign,
entitled, An Acl for exempting their Majefties

Proteftant Subjetls diffenting from the Church of People, and at that Time was much in Drink
England, from the Penalties of certain Laws, and
with Intent to pull down and rifle the fame
Houfes ; and that feveral fuch Houfes in a Street

called Fetter-Lane, and in a certain Place called

Lincoln's- Inn-Fields, and in other Places in the

And the faid Jurors, upon their Oaths aforefaid,-

further fay, That the Guards of our Sovereign
Lady the Queen, then and there coming by the
Command of our faid Lady the Queen, to dif-

perfe the Concourfe of People aforefaid, and to

Couwty of Middlefex, were rifled by the People fupprefs that Infurrection in the faid Street called

fo as aforefaid affembled and gather'd together; Drury-Lane, the faid George Purchafe did then
and that the Seats and Pulpits, and other Mate- and there incite the People, then, as aforefaid^

rials belonging to the faid Houfes, were pulled burning the Materials of the faid Houfe, to re-

down, and burnt, and eonfumed with Fire, in Aft the faid Guards, and did make an AfTault in

open Places within the faid County, the People and upon the Captain of the faid Guards, with
there prefent greatly rejoicing, fhouting, and hoi- his Sword drawn, and with his faid Sword did

lowing : And the faid Jurors, upon their Oaths,

do further fay, that a great Part of the faid Per-

fons, to the Number of Three Hundred Perfons

ftrike feveral Horfes of the faid Guards, and be-

ing admonifhed by one then and there prefent,

that whoever refifteth the Guards of our Lady
of that Concourfe of People, who, as aforefaid, the Queen, refifteth alfo the Perfon of our faid

had rifled the faid Houfe, in the Place aforefaid, Lady the Queen, he then and there, by way of
call'd Lincoln's- Inn-Fields, and had burnt and de- Anfwer, faid, Are you an Enemy to Sacheverel ?

ftroyed with Fire the Materials therein, being led And that the faid George Purchafe advanced be-

from thence by one Daniel Dammaree, proceeded fore, fhe faid People following, he the faid George

towards a certain Street, in the County afore-

faid, called Drury-Lane, hollowing and crying

out, that they would pull down and level with

the Ground all the faid Houfes allowed and ap-

proved as aforefaid for the affembling of the Pro-
teftants diffenting from the Church of England,

for divine Worfhip •, and that in their March
aforefaid, it was then debated among them,
which Houfe of the faid Houfes they fhould

next pull down and rifle, fome of them, at that

Time, propofin^

down, and rifling

led them againft the Guards aforefaid, hollowing,

and crying out in the following Words, that is

to fay, / am for High-Church and Sacheverel j

Come on, Boys ; I will lofe my Life in the Caufe,

and will fight the beft of them : And the Jurors
aforefaid, upon their faid Oaths, do further fay,

That the general Cry of the People aforefaid,

at all the feveral Places aforefaid, whilft they

rifled the faid feveral Floufes, as is before fet

forth, and burnt the Materials of the fame, was
to their Fellows the pulling univerfally, High-Church and Sacheverel.

certain Houfe of that kind,

fituate and being in a Street, call'd Wild-Street,

in the County aforefaid ; but others advifing the

pulling down and rifling another Houfe of that

kind, fituate in the Street aforefaid, called Drury-

Lane, for this Reafon, that the faid Houfe, fitu-

ate in the Street aforefaid, called Wild-Street,

was mean, and of no Value, and that Houfe fitu-

ate in the Street aforefaid, called Drury-Lane,

was very considerable ; whereupon, it was agreed

between them, that they would next pull down
and rifle the faid Houfe, fituate in the Street

But whether, upon the whole Matter afore-

faid, found by the faid Jurors in Form aforefaid,

it fhall appear to the Juftices, and the Court
here, that the aforefaid George Purchafe be guilty

of the High Treafon aforefaid, in the faid In-

dictment fpecified, in Manner and Form as by
the faid Indictment is fuppofed, or not, the Ju-
rors aforefaid are entirely ignorant, and therefore

defire the Advice of the Juftices, and of the

Court here ; and if, upon the whole Matter
aforefaid, found by the faid Jurors, in Form
aforefaid, it fhall appear to the Juftices, and to

the
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the Court here, that the laid George Purchafe is

Guilty of the High Treafon aforefaid, in the

faid Indictment fpecified, in Manner and Form

as by the faid Indictment is fuppofed, then the

laid Jurors, upon their Oaths, do fay, That the

faid George Purchafe is Guilty of the High Trea-

fon aforefaid, in the faid Indictment fpecified, in

Manner and Form as by the faid Indictment

againft him is fuppofed ; and that he, at the

Time of the High Treafon aforefaid, had no

Goods or Chattels, Lands or Tenements, to the

Knowledge of the Jurors aforefaid ; but if, upon

the whole Matter aforefaid, found by the faid

Jurors in Form aforefaid, it ihall appear to the

Juftices, and to the Court here, that the faid

George Purchafe is not guilty of the High Trea-

fon aforefaid, in the Indictment aforefaid fpeci-
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Break Prifons generally,

Full down Bawdy- Houfes.
And in all thefe Cafes the Perfons concerned

therein, though they had no ill Intention againft

the Perfon of

held guilty of

the King, or Queen, have been

levying War againft the King
or Queen : For thefe Irifiirrections are of a publick

Nature, and Invafions of the lioyal Authority.

And this Infurrection, with Intent to pull down
Meeting-Houfes tolerated by Law, is of a mote
publick Nature and Concern than many of thofe,

and a higher Violation of the Publick Peace ; and
therefore is, in the Eye of the Law, Rebellion,

and levying War againft Her Majefty.

As to the particular Cafe of Purchafe, the Pri-

foner at the Bar, three of the Judges, my Lord
Chief Juftice Trevor, my Brother Powell, and Bro

fied, in Manner and Form as by the faid Indict- ther Price, are of Opinion, That as this Verdict ia

ment againft him is fuppofed ; then the faid Ju-

rors doTay, upon their Oaths aforefaid, that he

the faid George Purchafe is not guilty of the

High Treafon aforefaid, in the Indictment afore-

faid fpecified, in Manner and Form as he the.

faid George Purchafe, for himfelf, by pleading,

hath alledged ; nor did he ever withdraw himfelf

for the Occafion aforefaid : And becaufe the faid

Juftices, and this Court, are not yet advifed of

giving their Judgment of and upon the Premiffes,

therefore a Day is given to the faid George Pur-

found, he is not guilty of High Treafon.

But all the reft of the Judges are of Opinion,
That upon this Verdict he is guilty of High
Treafon.

For this Infurrection, with an Intent to pull

down the Meeting-Floufes, being High Treafon,

that is, being a Rebellion, and in the Eye of the

Law, a levying War againft Her Majefty

;

It appears, that the Defign of this Rebellion

was to pull down and rifle Meeting-Houfes ;

that the Manner of executing that Defign was by

chafe, to the next Goal-Delivery of Newgate pulling down the Pulpits, Pews, and other Ma-
aforefaid, for the County of Middlefex aforefaid,

to be detained in the Goal aforefaid, under the

Cuftody of the Sheriff aforefaid, in the mean
Time, fafely to be kept, &fV. to hear their Judge-

ment of and upon the Premiffes aforefaid, be-

caufe the faid Juftices, and this Court, are not

yet, &c.

The following is the Argument of the Chief

Juftice, written with great Clearnefs of Style,

and Strength of Reafon.

terials of the Meeting-Houfes, and burning them
with great Triumph in publick Places ; and when
they had burnt the Materials of one, then to go
on to another.

It appears, that when Purchafe came to the

Perfons engaged in this Defign, they were ftill

continued affembled upon the fame Defign ; and
though the pulling down of the Meeting-Houfe
in Drury-Lane were over, it only had the Pre-
ference of that in Wild-Street, their whole Work
of pulling down Meeting-Houfes was not over,

the whole Defign of this Rebellion was not yet

AS to Dammaree and others, who pull'd down accomplifh'd, but they were proceeding in the

or rifled Meeting-Houfes, it is the unani- Method in which they had begun, and were burn-

mous Opinion of all the Judges, That they were ing the Materials of this Meeting-Houfe in Drury-

guilty of High Treafon ; and the Species of that Lane, and when that was done, they would be

Treafon is, the levying War againft the Queen.

For, when a Multitude is affembled, and

Force ufed, not for any private End or Re-
venge, but upon a Pretence which is publick

and general, it has in all Ages been adjudged

a levying War againft the Crown, and High
Treafon.

Several Cafes have been at feveral Times, in

the Reigns of Henry VIII. Queen Elizabeth, King
Charles I. and King Charles II. under the Consi-

deration of the Judges ; and particularly fo, if a

Multitude affembled with an Intent,

And actually with Force attempt,

To remove evil Counfellors,

Surprize a Privy-Counfellor,

Lay violent Hands on a Magiftrate,

Expulfe Strangers,

Alter Laws,
Make Reformation,

Set Price on Victuals,

Inhance Salaries or Wages,
Pull down Inclofures,

1 ( F°r a private

If the Defign be general -,) Revenge to re-

and not only — )drefs a private

v Ir.jt

Vol. VIII.

Injury.

at Liberty to go on to another, and fo on 'till

all fhould be finifhed, and all the Meeting-Houfes
deftroy'd : So that their Rebellion was then conti-

nuing.

Purchafe comes up to them, joins them that

were thus engaged in an Act of Rebellion ; not

only encourages them to burn the Pews and Pul-

pit, but draws his Sword in Defence of thefe

Rebels, then, in the Eye of the Law, in War
againft their Queen : And when the Guards
came, by Her Majefty's fpecial Command, to

difperfe them, that is, to ftop this Rebellion,

and put an End to this War, he actually engages
the Guards, makes a Pafs at the Captain of the

Guards, and pokes at other of their Horfes ;

and fo did all in his Power to keep this Rebellion

on foot, in Oppofition to Her Majefty's Forces

:

And when a Perfon joins himfelf to thofe encaged
in Rebellion, and fights in Defence of them,
while they are in the Act of Rebellion, this, we
think, involves him in the Guilt of this Rebel-

lion; and, by thus doing, he is one of thofe that

wages War againft the Queen.
It is not indeed found in exprefs Words by the

Verdict, that he aided and alfiftcd thefe Rebels,

E e e c but
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but 'tis found in effect ; for 'tis found that he

defended them with his drawn Sword, and he

fought againft the Guards that were fent to dif-

perfe them : Nay, here is more found than Aid
and Adiftance implies ; for a Man is properly

faid to be aiding and affiftiog thofe that make
"War* if he fupply them with Arms, or Rrovifi-

ons, or otherwise contributes to their A Alliance,

though himfelf is at a- Diftance ; but here, with

Sword in Hand, he is found actually to attack

the Guards, and fo himfelf joins in making War,
and is more properly an Actor, than an Aider or

Afiiften

It is not found in the Verdict, that he knew of

the Intent to pull down Meeting-Houfes, and we
take it not to be neceffary.

1. Here is Matter found, that carries a violent

Prefumption that he did know it.

The Notoriety of the pulling down the Meet-

ing-Houfes in fo publick a Manner ; his joining

to fuch a tumultuous Affembly ; his encouraging

them to burn the Materials; his Eagernefs in

defending this Affembly j his ufing the Word,
which appeared to be the Watch-Word at all the

feveral Meeting-Houfes, High-Church and Sache-

verel, declaring himfelf to be for High-Church
and Sacbeverel, which, if it had no other Mean-
ing, was yet the Cant Word of thefe Rebels ; his

taking upon him fo far the Knowledge of the

Caufe, that he declared he would lofe his Life for

it; and ufing that as an Inducement, when he

called on the People that were engaged in the

Caufe of pulling down Meeting-Houfes, to follow

him againft the Guards, feem very ftrongly to
import his Knowledge.

2. We are of Opinion, That if a Man know-
ingly join with others in breaking the Peace, and
actually fights the Guards in their Defence ; if
in that Breach of the Peace they were Rebels,
he is fo too, whether he knew them to,be fo or not.

In Rebellions it is frequent that few are let into

the real Defign, but yet all that join in it arc
guilty of the Rebellion.

It is not for a Man to fight for Perfons actually
in Rebellion, and fay, He meant indeed to break
the Peace, but did not defign High Treafon ;

he fhould have thought of that before he joined
thole he faw engaged in an unlawful Act ; if he
will knowingly break and contemn the Laws, he
muft be content to fuffer the fame Punifhment
with thofe he had joined in breaking them.
And this is no new Point; this was the Opini-

on of all the Judges of England, in the Cafe of
the Earl of EJfex, and Earl of Southampton, in
Queen Elizabeth's Time, the Earl of EJj'ex having
a Defign to remove fome of the Counfellors from
about the Queen, and marching with feveral

armed Men for that Purpofe : All the Judges
held, That all that went with him out of his

Houfe, and fo adhered to the Earl of EJfex, who
was guilty of High Treafon, were themfelves
guilty of High Treafon too, though they knew
not his Intent.

Purchafe received her Majefty's moft gracious

Pardon.

LIX. The Trial of Edward Arnold,for Felony (in malicioujly and
wilfully /booting at and wounding the Right Honourable the

Lord Onflow) at the Affizes held at Kingfton upon T hames,

/# Surrey, March 20, 1723-4, before the Honourable Robert

Tracy, Efa; one of his Majejly*5 yuflkes of the Court of
Common Pleas. 10 Geor. I.

Rex verfus Arnold.

Edward Arnold brought to the Bar.

Surry Jf.
TUR' pro Domino Rege fup' Sacrum

J fuum prefentant quod Edwardus

Arnold nup' de Paroch* Sci Nicholai Guildford

aliis Guldeford in Com' Surr' predict' poft primum

diem Junij Anno Dom' Millimo feptingentefimo

vicefimo tertio fcilt vicefimo octavo die Augufti

anno Regni Domini nri Georgti Dei Gratia Mag-

ne Britanie Franc' & Hibernie Regis fidei De-

fenforis, &c. decimo vi & armis, &c. apud Pa-

roch' Sci Nicholai Guildford aliis Guldeford pre-

dict' in Com' Surr' pred' in & fup' prehonorabh"

Thomam Dominum Onflow Baron' Onflow de

Onflow in Com' Salop & de Clandon in Com'

Surrey in pace Dei & dicYi Domini Regis adtunc

& ibidem exiften' illice felonice voluntarie ma-
litiofe & ex malitia fua precogitat' infult' fecit

et adtunc & ibidem Idm Edrus Arnold quod-
dam Tormentum Angce Gun valent quinq' folid*

cum pulvere Bombardino Angce Gunpowder &
plumbeis Globulis Angce Leaden Shot, adtunc

& ibm' onerat' quod quidm' Tormentum ipfe

idm' Edrus in manibus fuis adtunc & ibm' ha-

buit & tenuit in contra ad & verfus prefat' pre-

honorabil' Thomam Dominum Onflow (eodm'

prehonorabil' Thoma Domino Onflow in alta

Regia via apud Paroch' Sci Nicholai Guildford

als Guldeford predict' in Com' Surr' predict' ad-

tunc exiften') adtunc & ibm' illice felonice vo-

luntarie malitiofe & ex malitia fua precogitat'

difplofit et exoneravit Angce did Jhoot, pinde

adtunc & ibm' dans eidm' Thome Domino
Onflow in & fup' finiftrum humerum ipfius

Thome-
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Thome Domini Onflow unum grave vulnus lati-

tudinis Sex Pollicum & profunditat' Duorum
Pollicum contra pacem dicti Domini Regis nunc
Coron' & Dignitat' fuas, &c. nee non contra

formam Statut' in humoi caiu edit' & provis.

Clerk of Arraigns. How fay'ft thou, Edward
Arnold? Art thou Guilty of the Felony whereof
thou ftandeft indicted, or Not Guilty ?_

Prifcner. Not Guilty.

Cler. of Arr. Culprit, How wilt thou be tried ?

Prifoner. By God and my Country.

Ckr. cf Arr. God fend thee a good Delive-

rance.

Cler. of Arr. You Edward Arnold, the Prifo-

ner at the Bar, hearken to what is faid to you.

Thole good Men that are now. call'd, and do
here appear, are thofe that are to pafs between

our Sovereign Lord the King and you, upon
your Life and Death ; if therefore you will chal-

29I
Defence and his Behaviour, your Lordfhip will
take care that the Officer calls for what Evidence
is proper. Nothing hath appear' d in this Man's
Conduct, as I am informed : He hath been call-
ed to his Trial ; he hath pleaded in the common
Method as other People do; and the Man, to
my Sight, feems as feniible as myfelf, or any Per-
fon in Court : Therefore, when nothing elfe will
do, they muft have Recourfe to the Method of
this Affidavit. What is this Affidavit ? An Af-
fidavit of two Brothers, That he now is, and hath
been, &c. which is more to blacken the Prcle-
cution than any thing elfe. IF they thought him
fo, why hath he not been reftrain'd, and a Com-
miffion of Lunacy taken out ? There is no Pre-
tence of that. As this Perfon

N
is charged with

fo horrid a Fact, I cannot confent to this. I am
fure your Lordfhip will make no new Precedent.
And pardon me, my Lord, if I fay your Lord-
fhip is of Council for the Prifoner ; and 'till it

!enge them, or any of them, you muft challenge doth appear that he is Junatick, your LordfhiD
them as they come to the Book to be fworn, be- will make no new Precedent.
fore they are fworn. Mr. Serjeant Whitaker. My Lord, I am like-

Then the Jury were fivorn. wife of Council for the King ; and I muft needs
Cler. of Arr. Count thefe. fay, in the little Experience I have had, I never
Crycr. Are you all fworn, Gentlemen ? faw any Thing of this Nature offer'd. I have been
Jury. Yes. attending often on Indictments at the Old-Baily,
Cler. cf Arr. Make a Proclamation. and elfewhere, and fometimes when mad People
Crycr. O Yes; if any of you can inform my came on to Trial, and have been really in that

Lord the King's Juftice, the King's Attorney, Condition that the Perfons would fancy the Pri-
or Soli* tor ieneral, of any Treafon, Murder, foner to be ; but fuch an Attempt as this I never

v, or other Mifdemeanor, committed by the

Prifoner at the Bar, come forth, and you fhall

be heard ; for the Prifoner at the Bar now ftands

upon his Deliverance : And all Perfons bound

knew before. Your Lordfhip and the Court will,

when a Man pleads Not Guilty, do Right, and
inquire after this Matter : If there is any Pretence
for Infanity, it is his Defence ; but that the Coun-

by Recognizance to profecute the Prifoner, come cil for the King fhould give it up, and yield that
forth and profecute, or you'll forfeit your Recog- he is fo, cannot be expected ; for by agreeing to'
nizances. this Petition, we do.

Cler. of Arr. Edward Arnold, Hold up thy Hand. It is very extraordinary to hear Council fpeak-
Gentlemen of the Jury, look upon the Prifoner, ing 'till they are affigned ; but as they have taken
and hearken to his Caufe; he ftands indicted, £f?f. that Liberty, I don't blame them; every one is

ntfupra; upon which Indictment he hath been ar- to do the beft for his Client: But I hope, for
raign'd, and pleaded Not Guilty; your Charge is Precedent Sake, and for Juftice Sake, there 'fhal»
to enquire whether he be Guilty of the Felony, not the leaft Countenance be given to this Matter;
whereof he ftands indicted, or Not Guilty. I take it we can't confent to it. By Law the Pri-

foner cannot have Council ; therefore I hope this
Petition fhall be rejected.

Mr. Serjeant Comyns. I fhall not trouble your
Lordfhip; it is a Matter fo new and furprizing,
that I need not add to what hath been already
faid, but fhall fubmit it to your Lordfhip.

Mr. Marjb. My Lord, I beg your Lordfhip
will indulge me one Word in this Matter. The
Attempt they make is to have a Lunatick aflifted

in his Trial. With Submiffion, I don't know any
Oyer. To the Honourable Robert Tracy, Efq; Affiftance he is capable of; for if really a Luna-

tick, he is infenfible, fo as to receive no Affift-
ance, fuppofing he committed the Fact.

As to calling his Witneffes to prove this In-
fanity,- thefe very Brothers, if they fland in any
Part of the Court, may equally call them, as

well as if they had any Affiftance of an Attorney
or Solicitor to ftand by him. I would not fliii"-

any Imputation on any Perfon ; but if the Man
hath a Defign to act a mad Parr, as the Dcfign
will appear, if he be really fenfible, then he is

Mr. Uungerford. I only beg Leave to trouble

your Lordfhip with one Word in this Bufinefs.

Your Lordfhip hath been applied to by Peti-

tion, and an Affidavit thereto annex'd, in refpect

to the Man's Circumftances, that he may have
a Solicitor by him to call his Witneffes only. I

pray they may be read.

Mr. Juftice Tracy. Read the Petition and Affi-

davit.

<Sc. The humble Petition, isc

Mr. Hungerford.-My Lord, all that we defire

is, that he may be by him, to tell and to affift

bun in calling for his WkncfTes.

Mr. Serjeant Chefiyre. My Lord, I am com-
manded to attend this Service, as 1 have the

lour to be of the King's Council. And I

apprehend nothing is expected from me of a

it to a Thing of this Kind. Your Lordfhip
is of Council for all the Prifoners, who by Law capable* of receiving the

'

Inftructions of
happens to be our, how to

mad ; fo that no good, but a
very bad Ufe may be made of it. As CO the Con-
fent, we can't do it. We think as to the Subjedk«

Matter

can have none, ns this Man can't have any. This
is a Dcfign to foreftall the Juftice this Man is

conv.ng under, and to anticipate it. My Lord,
if any thing appears in the Nature of this Man's

Agent, if he

behave himfelf
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Matter of the Petition, your Lordfhip can't grant

it, from the Inconveniencies that may attend it.

Mr. Hungerford. I

Mr. Serjeant Whitaktr. My Lord, we oppofe

his fpeaking.

Mr. Hungerford. I was going ' —•

Mr. Juftice Tracy. It muft not be.

Mr. Hungerford. My Lord, I know my Duty

fo well, that I fubmit : But 1 fee your Lordfhip

hath more Temper and Lenity. I believe it is

indifferent what Part of the Court his Brothers

are in, if his Solicitor ftand by him. I know no

other ufe to be made of it than to call his Wit-

neffes.

Mr. Juftice Tracy. I can't do it with any Con-

fent. What my Brother fays, the Law is clear in.

It is my Duty to give him all the AfTiftance I

Can •, and that I will do.

Mr. Hungerford. Let the Names be handed to

fomebody to call the Witneffes.

Mr. Serjeant Chejhyre. We that are Council for

the King will do nothing that is hard.

Mr. Serjeant Whitaker. No, I never will, while

a Man's Life is at ftake. None of us will do

any thing that is hard.

Mr. Juftice Tracy. I don't believe you will.

Mr. Ballard. May it pleafe your Lordfhip, and

you Gentlemen of the Jury, this is an Indictment

at the Suit of the King, againft Edward Arnold ;

and the Indictment fets forth,, That Edward Ar-

nold, late of the Parifh of, &c.

To this Indiclment he hath pleaded Not Guilty,

if we call our Witneffes, and prove the Indict-

ment, you will find him Guilty.

Mr. Serjeant Chejhyre. May it pleafe your Lord-

fhip, and you Gentlemen of the Jury, I am, in

this Cafe, Council for the King. The Prifoner

at the Bar, Edward Arnold, ftands indicted upon

an A6t of Parliament "of the laft Seffion of

Parliament ; and, Gentlemen, it is for malicioufly

and wilfully mooting the Lord Onflow, and

wounding him, as he apprehended, and as will

appear from the Evidence, mortally. It pleafed

God to preferve him ; but notwithstanding that,

the Fad, by him committed, is Felony, without

Benefit of Clergy.

And, Gentlemen, though we need nothing to

juftify a Law, made neceffary from Inftances in

your own Neighbourhood, yet, give me leave

to tell you, it is but reviving the old Law of

England; for by that, if a Perfon did an Aft to

another, whereby Death might enfue, notwith-

ftanding the Party did not die in a Year and a

Day, it was Felony. We have Inftances of this

to early as Edward the Second, and Edward the

Third -, but I own, of later Years this hath

been difcontinued, and held an Offence punifh-

able at Difcretion, yet not punifh'd with Death,

till this Act I have mention'd, which is but only

the old Law of England, revived : And if the

Barbarity of People made it neceffary, it became

the Legiflature to make it Felony, without Be-

nefit of Clergy.

Gentlemen, the Fa£t this Perfon hath been

guilty of, was committed in this Manner. On
the twenty-eighth Day of Augufl laft, within lefs

than three Months after paliing the Act, as if

the Fellow had ftndied, and been fond of being

the firft inftance of Cruelty that fhould fuffer by

this Act, this noble Lord, mention'd in the

Indictment, and upon whofe Life this Perfon had

a deliberate Defign, had been out with Gentle-

men a hunting a Fox Chace : Upon his returning

down a Lane in the King's Highway, as will

appear by the Evidence, one Mr. Flutter was on

my Lord's Left Hand, and Mr. Fawks almoft on

his Right, my Lord in the middle ; Mr. Flutter

then obferving the Frifoner at the Bar coming up

with his Gun cock'd, and the Muzzle towards

him, afk'd him, What was the Meaning of his

coming in that manner, with his Muzzle of his

Gun, and his Gun cock'd ? The Man makes no

Anfwer, goes on a Pace or two* turns back, and

takes Aim, and fhoots at this noble Lord. The
Blaft being fo near, it ftruck him off his Horfe,

wounded him in a cruel manner : It proved (it

pleafed God) not mortal, and that becaufe he

could not buy fuch Shot as he defign'd. My
Lord, it mult naturally ftrike Horror to thofe

about him, who had no Apprehenfions of this

kind, to find the noble Perfon thus fhot. You
will eafily believe, they alighted to his Affiftance,

they got him to the Bank j he cry'd, The Villain

hath kill'd me •, as well he might : Some of the

Company obferving the Fellow, he went on his

way thirty or forty Paces : They overtook him,

and he refitted at firft, but being brought to the

noble Lord, whom he had thus wounded, he

makes no Excufe j he feemed to ftruggle, accor-

ding to the Account I have in my Brief; he

feem'd to be pale and livid, and to have great

Rancour, and aim'd, with the Mufket, to do that

that the Shot had not done ; but that, you may
eafily imagine, was prevented.

Gentlemen, one would wonder how a Thing of

this kind could enter into his Head ; but upon

Inquiry, this cruel barbarous Man hath meditated

on this in his Thought for fome time ; and now,

after Facts are done, People are apt to make

Difcoveries, and they knew further than they

knew before. One would be apt to enquire.

What could be the Occafion of this ? One would

think this noble Lord had abufed and injured

this Man to the laft degree ; fo far from that,

that this noble Lord was unknown to the Man

;

the Man did not know him, but was forced to

feek Opportunities to know this noble Lord,

that he might leek this Revenge. It is not pro-

perly Revenge, becaufe Revenge is a Return to

an Injury, but here was no Injury done this Man
by my Lord ; my Lord did not know him, nor,

for ought I know, the Man did not know my
Lord. But how then came this about ? Accor-

ding to the Tenour of his Confefiion, it arofe

from the moft wicked Things. This noble Lord

is known to you all, he hath always appear'd in

the Service of his Country, an Aflertor of the

Liberties thereof, always endeavour'd to fupport

the prefent Government, in the Houfe of Hano-

ver, and is for the Proteftant Religion, againft

Rebels, and for fupprefiing Clubs, and Places of

Meeting for People's wicked Enterprizes
-,

and'

if that be a Fault, I hope it is a Fault moft of

you are guilty of, and will be guilty of ; that

you are for afferting the Liberties of your Coun-

try and your Religion, and for fupporting the

Crown ; and if this Man is to be believed, the

People had infpired him, brought him to a pitch

of Enthufiafm, I don't know what to call ir,

that my Lord was an Enemy to his Country,

and he thought he fhould do God and his Couir-

try
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try good Service, by deftroying him : Hence it

is neceffary to fhew.what Evidence we have to

open to you, and tell you what Preparation (it

comes out) that diis Fellow made; and it is

very proper, becaufe that^ perfectly throws afide

any of the Pretences whereby to throw a Duft

in your Eyes, to extenuate the. Crime, that he

had acted like a Madman ; he had a fteady and

Tefolute Defign, and ufed all proper Means to

effect it.

Gentlemen, though he acted like a wicked Man,

void of Reafon, you will have little Reafon to

think he acled like a Madman.
Every Man. that fo departs from. Reafon, every

wicked Man may be fa id to be a Madman •, but

I hope that (hall not fkreen all that fo act, and

free and exempt them from Punifhment.

My Lord, the Morning this happened he went

to the Houfe of one Smith, and had a quarter of

a Pound of Powder, and a Pound of Shot ; and the

Perfon directed them to No. 2. and gave him

that Shot which was a larger Sort than he ufed

to have : And it feems he is a Markfman, as

you will hear ; it was always his Bufinefs to aim

at the Head.

He had the Powder and the Shot j and that

Morning he was met by one, who hearing him
difcharge his Gun, afked what he had been doing,

what he had killed, as you will hear from one

of the Witneffes : Says he, I only did it to

difcharge my Gun. Gentlemen, this is to fhew

that the Purpofe was fteady in him, and he

would meet with no Difappointment, but that

his Purpofe might take Effecl:. You know, a

Gun that hath been charged fome time, and laid

by, fome Wet or Damp may happen to it to

prevent its going off; in order to hinder that,

he firft difcharges his Gun, and then loads it
'

again, that he might be fecure of its going off.

And after he had thus prepared himfelf, the next

thing was to be apprized which Way my Lord
was gone, which Way the Dogs went : He was

afked the Reafon, Are you going a hunting ?

He falls out into a Rage, that my Lord Onflow

was an Enemy to his Country ; and if he could

meet him, he would fhoot him. Within a few

Minutes afterwards this Noble Lord with 'his

Company, as I have mentioned, came by. The
Man being thus prepared, difcharged his Gun,
and executed his wicked Defign. My Lord,

this is the Nature of the Thing ; and this com-
ing to his Matter's Ears, he could not but be

concerned that thofe who appeared eminent and

zealous in his Service mould meet with fuch

Treatment : Therefore his Majefty hath given

Directions to have his own Servants appear in

this Profecution, to fee that Right be done

:

And if we make out this to be the Fact, there is

no need of Rhetorick or Flourifh of Words to

deceive you, nor I believe of any thing to work
up your Paffions, or to perfuade you to do Right

between the King and the Prifoner ; which is all

we defire.

Mr. Serjeant Whitaker. May it pleafe your

Lordfhip, and you Gentlemen of the Jury, 1 am
Council in this Cafe for the King •, and though
we have the Honour to ferve the King, yet we
defire nothing but according to the calm Rules

of Juftice. if the Evidence fatisfy you, that this

Perfon, this Man, is guilty, then we expect you
find him fo •, if it is not fufneient, nothing laid
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by us fliould influence you to do an Injury:
Therefore whether the Man is guilty, and a
Proof of that is the Matter which is to be laid

before you, we won't life any manner of Perfua-
fion one way or other, but plainly lay the Fact
before you.

Gentlemen, this Man is indicted upon an Act
of Parliament paffed the laft Seffions ; and this

Act of Parliament every body thinks a neceffary

Act; and if fo, it is a juft and good Act ; and if

it be juft and good, it is fit it fhould be put in

Execution when it is tranfgreffed. Gentlemen, I

lhall take up little more of your Time than
only to ftate one or two Facts, which we fhall

farther lay before you.

When the Wound was given to this Noble
Lord, there was fome Difcourfe with him about
it; and among the 'reft one Gentleman, you will

obferve, who was in Company, and riding by
my Lord Onflow, afked htm, How came it to

pafs he had not fhot him ? Sir, fays he, you are

an innocent Man. This we make ufe of for

thefe two Purpofes : The one to fhew that he
had particular Malice againft my Lord Onflow*
upon what Occafion hath been opened by my
Brother, and I fhall not repeat it : The other,

to fhew that this was done with great Delibera-.

tion, and done againft this Noble Lord. Gen-
tlemen, then further, when it comes to be in-

quired of him afterwards, when he feemed to be

cool, How came you to do this ? and, It's Pity

he fhould be guilty of fuch an Act ; he fays,

Have no Concern for me ; I muft anfwer for it.

Gentlemen, thefe things fhew that he had no
manner of Remorfe, not the leaft. One would
have thought, in cafe of PafTion and Revenge,
when People had vented their Malice, they

would come to repent, and be concerned; but

inftead of that, it appears, by his Difcourfe after-

wards, he had not the leaft Concern or Remorfe.

Then as to his Preparation for this Fact, it

had all the Deliberation in it as could be : He
.

goes to a Shop where he ufed to buy his Powder
and Shot ; but they happen not to provide him
with fo large Shot as he expected ; he at that

time afked for the largeft Shot ; the Mafter of the

Houfe was not within, but the Miftrefs was j

fays fhe, Go and fetch No. 2. which proved not

to be fo large as he would have had. No. 2 is

looked out for him, and he buys a quarter of a

Pound of Powder and a Pound of this Shot.

This Evidence we fhall give, and add to what

hath been opened already ; and then we fhall

leave it to your Confciences and your Judgments,

whether we have not fufHciently proved the

Charge in the Indictment ; and if we have, we
fhall appeal to your Judgments, and to your

Confciences, what Verdict to bring in.

Mr. Serjeant Comyns. My Lord, we fhall beg

leave to call our Witneffes.

Mr. Flutter /worn.

Mr. Serj. Chejhyre. Sir, will you tell my Lord
and the Jury— Give an Account of what paffed

when this Fact was committed.

Mr. Juftice Tracy. Bid the Prifoner come up.

King's Council. We defire he may.

(Brought up accordingly nearer to the Court.)

Mr. Juftice Tracy. (To the Prifoner.) As all the

Witneffes come, if you have any Queftion to afk,

put it to me, and I will afk your Queftion for

F f f

f

you;
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you i I will give you all the Affiftance that lies in

my Power.

Mr. Flutter. As we were coming back
_

from

Hunting with my Lord Onflow, we came into a

harrow Lane, a fandy Lane near Guildford; my

Lord Onflow was on my right Hand, I was even

with him •, I faw a Man coming up towards us

;

this Man, the Prifoner; and I faw he had his

Gun cocked ; he met us.

Mr. Serj. Chejhyre. Did you fay any thing to

him ? r ,

Mr. Flutter. When he came to my Horle s

Head, his Countenance changed pale ; then I

?fked him,- why he carried his Gun in that man-

ner : He made no Anfwer, but immediately

turned fliort, and mot my Lord. /

Mr. Serj. Chejhyre. In what Place Was it?

What is the Name of the Place ?

Mr. Flutter. I don't know the Name of the

Lane ; it is near Katharine- Hill.

Mr. Serj. Chejhyre. In what Parifh is it ?

Mf . Flutter. St. Nicholas's Parifh.

Mr. Serj. Chejhyre. What was the Effect of his

mooting?
Mr. Flutter. My Lord Onflow fell off his Horfe

on his Face; my Horfe ftartled at the Gun going

Off-, but as foon as I could turn him, and come

up ' I faw the Blood come ; and I faid, My Lord,

I will go to Guildford, and get fome Surgeons ;

and accordingly I went. . •
"W

"

Mr. Marjh. What became of the Pnfoner i

Mr! Flutter. He walked up the fandy Way •,

but I can't tell what became of him, becaufe I

was gone for the Surgeon.

Mr. Serj. Chejhyre. Arnold, would you afk this

Witnefs any Queftions ?

Mr. Juftice Tracy. Put it to me ; tell me what

Queftion you would have afked, I will afk it.

Prifoner. I don't know. Afk him your felf,

if you have a mind to it. I don't know. I ufed

to <*o that Way every Day. I am forry for what

is dSne ; and 1 can't think how I came to take

that Way.
Mr. Serj. Chejhyre. The Devil worked with

him, flood at his right Hand, and directed him.

Mr. Parfons fworn.

Mr. Serj. Whitaker. Mr. Parfons, pray give an

Account of what happened on this 28th of Au-

gujl, as you was returning from Hunting with

my Lord Onflow.

Mr. ParJons. We met the Pnfoner at the Bar,

Edward Arnold.

Mr. Serj. Whitaker. Was you near my Lord ?

Mr. Serj. Chejhyre. How did you ride ?

Mr. Parjons. I was behind Mr. Flutter.

Mr. Serj. Chejhyre. You were pretty near to-

gether ?

Mr. Parfons. Yes, very near.

Mr. Serj. Chefhyre. What did you obferve ?

Mr. Parfons. We met this Man coming up

the Lane. I faw him prefent his Piece ; he took

Aim, and fhot my Lord. My Lord fell off from

his Horfe.

Mr. Serj. Chejhyre. What did you do?

Mr. Parjons. I went to fee whether my Lord

was dead : I faw he was not dead ; and the Pri-

foner made off. '',

• Mr. Serj. Chejhyre. In what manner did the

Pr.foner make off ? did he walk or run ?

Mr. Parjofii. He did not run. I rid after him;

and rode him againft the Bank : You Villain;

faid I, you have killed my Lord ; you will be

hanged for it. You Won't hang me to day, will

you? fays he. No, not to day; but you will

be hanged.

Mr. Serj. Chejhyre. How was his Counte-

nance ?

Mr. Parjons. Very pale and confufed.

Mr. Serj. Chejhyre. Did he furrender himfelf to

you, or make any Refiftance ?

Mr. Parfons. He told me, he would charge

again : No, fays I, you lhan't : Then I called

out to another Man to take him, one Green:

When he came, I faid, This Villain hath fhot my
Lord Onflow.

Mr. Juftice Tracy. Did the Prifoner Arnold fay

he would charge again ?

- Mr. Parjons. He faid he would charge again j"

but he could not, for he had no Time.
- Mr. Serj. Chejhyre. How far was the Prifoner

got from the Place where he fhot my Lord ?

Mr. Parjons. About 30 Yards.

Mr. Serj. Chejhyre. What did you do ?

Mr. Parjons. I brought him back to my Lord.

Mr. Serj. Chejhyre. What happened then when

you brought him to my Lord ?

Mr. Parjons. When I brought him in Sight of

my Lord, fays my Lord, You Villain, you have

killed me;

Mr. Serj. Chejhyre. What did he fay ?

Mr. Parjons. He faid nothing.

Mr. Serj. Chejhyre. Did he feem to ftruggle ?

Mr. Parjons. He did feem to ftruggle, to ftrive

to come at my Lord, as I thought.

Mr. Juftice Tracy. What did you think ?

Mr. Parjons. When he was brought by my
Lord, he ftruggled, and feemed to ftrive to come

at him. Says I, Mr. Green, take him away, for

he is coming at my Lord again : I thought fo.

Mr. Juftice Tracy. Had he his Gun ?

Mr. Parjons. His Gun was taken away from

him.

Mr. Marjh. You fay you rid behind Mr. Flutter

and my Lord ; what Diftance was there between

you and them ?

Mr. Parjons. My Lord and Mr. Flutter rode

abreaft; I was behind I believe about two or

three Yards.

Mr. Marjh. If I underftand you right, you fay

you faw the Prifoner aim at my Lord ; did you

fee him aim at my Lord Onflow ?

Mr. Parjons. 1 fee him aim at my Lord Onflow.

Mr. Serj. Comyns. In what manner did he feem

to level ? towards his Head, or how ?

Mr. Parjons. I thought, it was towards his

Head."

Mr. Serj Comyns. Where did he fhoot him ?

Mr. Parjons. In the left Shoulder.

Mr. Serj. Chejhyre. Prifoner, will you afk this

Witnefs any Queftion ?

Prijoner. I don't know what to fay to him.

Mr. John Fawks fworn.

Mr. Serj. Chefloyre. Sir, will you tell my Lord

and the Jury, while you was in Company and

attending my Lord Onflow from Hunting, what

happened when this tragical Fact was committed ?

Mr. Fawks. My Lord, returning from Hunt-

ing with my Lord Onflow, coming down this

Lane
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Lane where this Accident happened, I efpied

Mr. Arnold at fome Diftance, before any of the

reft did : I faid to Mr. Parfons, Here is Mr.
Arnold coming up the Lane ; I will be hanged if

he hath not a mind to moot me. Mr. Arnold

pafled by my Lord with a ftern Look upon him ;

I was in the Road ; this Mr. Flutter was on the

tight Side of my Lord, and I was in the fame
Road with my Lord, behind him about four or

five Yards. He paffed my Lord On/low, and
comes up almoft over-againft me, rather beyond
me ; I fee him look fternly on my Lord On/low

and on me ; he had his Piece fo as they com-
monly carry them when they fhoot flying : He
comes up with his Piece and (hoots my Lord
Onflow in his Shoulder : My Lord dropped by
Degrees upon the Ground. I got off my Horfe,

and turned my Lord's Face from the Ground,
for fear it mould be fcratched with the Duft,

which was like Pounce or fine Sand : So I turned

him as foon as I could, and drew him to the

Bank : I laid down, and my Lord laid down
upon me upon my Shoulder. I faid, Take care

of" the Villain, feize the Villain ; he hath killed

my Lord : I cried out to feize him, as well to fe-

cure him, as for fear the Villain fhould turn and
fhoot again.

Mr. Juftice Tracy. You fay you faw him coming
down the Lane.

Mr. Fawks. Yes, my Lord.

, Mr. Juftice Tracy. You fay you followed my
Lord On/low in the fame Tract.

Mr. Fawks. Yes, my Lord, I did.

Mr. Tuft. Tracy. Howfar was you from my Lord ?

Mr. Fawks. I believe I might be in the fame
Tract about four or five Yards from him.

Mr. Juftice Tracy. Then you was after my Lord ?

Mr. Fawks. Yes.

Mr. Juftice Tracy. My Lord muft be between

you and the Prifoner ; how came you to take No-
tice of him?

Mr. Fawks. My Lord, this Prifoner rid away
with my Horfe a Week or Fortnight before. I

called at my Taylor's, and "put my Horfe at the

Door; in the mean Time I went in; and when I

came to take my Horfe again, my Horfe was
gone : So I run out in a Surprize, and feeing no
body, a Man that was by told me, Ned Arnold

hath rid away with your Horfe. I coming out

into the Street, could fee into the middle of the

Town ; where I faw my Horfe three or four

Stones Throw off, and he walking him up the

Town ; I made hafte

Mr. Juftice Tracy. I afk you, you fay you faw

him at a Diftance, and you was behind my Lord.
Mr. Fawks. Yes, I was fo.

Mr. Juftice Tracy. Then confequently my Lord
was between you and the Prifoner.

Mr. Fawks. Yes, the way we came.

Mr. Juftice Tracy. You fay my Lord was be-

tween you and the Prifoner ; how could you di-

ftinguifh the Prifoner from my Lord ?

Mr. Fawks. Becaufe he was in the Foot-way,
and we were in the Horfe-way.

Mr. Juftice Tracy. He was in a different Tract.

Mr. Fawks. Yes, my Lord ; he comes up the

Foot- way, and the Way we were in was the

Horfe-way.

Mr. Serj. Chejhyre. As you was riding, could

you perfectly diftinguifh the Man ?

Mr. Fawks. Yes, I could.

*9S
Mr. Serj. Comyns. Pray one Word. Thus you

fay, when he had pafled by Lord Onflow he turn-

ed back ; what did he do at that time ?

Mr. Fawks. He gives a Look upon my Lord ;

ftill kept on, and gave a Look, and went a little

farther; then immediately turns round, and mounts
his Gun ; he had his Piece as ufually Men have
when they fhoot flying ; and before I could
fpeak, my Lord Onflow dropped.

Mr. Serj. Comyns. When he mounted his Gun,
did he take Aim or Level?

Mr. Fawks. Yes, he made a Level as if he
would fhoot at his Head.

Mr. Serj. Comyns. Which was neareft, you or

my Lord ?

Mr. Fawks. I, rather ; I was nigher my Lord
than he was.

Mr. Serj. Chejhyre. Prifoner, will you afk this

Witnefs any Queftion ?

Mr. Serj. Comyns. I defire to afk this Witnefs

one other Queftion. Had you any Difcourfe with

the Prifoner afterwards ?

Mr; Fawks. Afterwards, Sir, when ?

Mr. Serj. Comyns. After, when he was in Cufto-

dy for this Fact.

Mr. Fawks. Yes ; when I went to him in the

Marfhalfea, I did afk him, why he fhot my Lord
Onflow, and not me ; becaUfe when he had rid

away with my Horfe, when I met him after-

wards, Says I, Mr. Arnold, why did you do fuch

a Thing as to take my Horfe away ? You don't

know the Confequence of it ; you are guilty of

Felony. He faid, I was a good Man ; my Lord
Onflow was not.

Mr. Marjh. I defire to afk one Queftion. You
fay you was behind my Lord riding in the fame

Tract, the fame Way as my Lord was in j was

that when the Prifoner pafled by ?

Mr. Fawks. He was in the Foot-path, and

turned back.

Mr. Marjh. Did you then fee him aim his Gun ?

Mr. Fawks. I did. I can't fay I faw him till he

was paffed ; but he had his Gun as they commonly
carry them when they fhoot flying ; and he pre-

fently mounted his Gun, and fired.

Soil, for the Prifoner. We beg Leave to know
from the Witneffes for the King, whether this

Prifoner was in Difguife.

Witneffes. No.
Soil. I beg Leave to afk them one other Que-

ftion ; Whether thefe Gentlemen that give Evi-

dence for the King, whether they don't believe

the Prifoner to be a Lunatick ?

Mr. Juftice Tracy. Will you afk this Man any

Queftion ?

Prifoner. I have nothing to fay any more; I

don't know what more Queftions to afk.

Mr. Juftice Tracy. Mr. Fawks, Whether did

you take this Man to be a Lunatick ?

Mr. Fawks. Moft People that lived at Guild-

ford have known him, that he was always a furly,

morofe temper'd Man : As to his being Lunatick,

I know nothing of that ; I am not a Judge of

that.

Mr. Parfons and Mr. Flutter call'd again.

Mr. Serj. Chejhyre. How long have you known
the Man ?

Mr. Parfons. Twenty Years.

Mr. Serj. Chefljyre. Do you take him to be a

Madman, or no ?

Mr.
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Mr. Parfons. No ; I took him for a morofe,

ill-natured Man.
Mr. Serj. Chejhyre. What is his Behaviour ?

Mr. Parfons. He is a fullen fort of a Man, a

dogged Fellow.

Mr. Serj. Whitaker. How did he ufe to live ?

Mr, Parfons. I don't know ; he had a Houfe.

Mr. Serj. Whitaker. How did he live ?

Mr. Parfons. He ufed to go a Filhing, and a

Shooting.

Mr. Serj. Whitaker. Did ever any Body re-

ftrain him from the Ufe of a Gun, as being a

Madman ?

Mr. Parfons. I never heard they did.

Prifoner. I have had my Gun go off feveral

Times in my Hand ; but never, 'till now, had
this Accident.

Mr. Serj. Chefhyre. He never before fhot a Lord
in the Shoulder. He can afk better Queftions

when he holds up his Head; but if his Guilt

makes him hold it down, I can't help it.

Mr. Serj. Whitaker. Mr. Fawks, fince they

have afked about his Sanity, we will afk one

Queftion about what he faid when he was in the

Marfhalfea, relating to this Fact* Had you any

THfcourfe with him then ?

Mr. Fawks. I told you, when I fpoke to him
of the Fact in the Marfhalfea, I afk'd him, Why
he fhot my Lord Onflow, and not me* when I

had told him of running away with my Horfe ?

He faid, that I was a good Man, and my Lord
Onflow was not.

Mary Smith fworn.
Mr. Serj. Comyns. Will you go on, and fhew

the Preparation that was made for this Fact ?

Mr. Serj. Whitaker. Smith, Do you know the

Prifoner at the Bar ?

Mrs. Smith. Yes, I do know him.

Mr. Serj. Whitaker. How long have you known
him ?

Mrs. Smith. I have known him feveral Years.

Mr. Serj. Chejhyre. Do you remember, that

in Auguji laft—and tell us when he came to your

Shop ? And for what Purpofe ?

Mrs. Smith. I was ironing ; my Daughter was

at one End of the Table, my Face was next the

Door, my Door flood open ; and Mr. Arnold

comes in, and faid, Mrs. Smith, I want a quar-

ter of a Pound of Powder, and a Pound of Shot

;

I told my Daughter to ferve him ; my Daughter

ferved him ; and as it is ufual to afk what Size,

my Daughter afk'd him, What Size ? Mr. Arnold

afk'd, For the biggeft you have ; and fo my
Daughter took the Key, and went to the Drawer

where the Shot was : Mother, fays fhe, there is

none of the biggeft Shot in the Drawer 5 fays I,

Serve fuch Sort as there is 5 and my Daughter

ferved the fecond Size ; and when fhe had ferved

him, he took up the quarter of a Pound of Pow-
der, and the Shot, and laid down Five-pence,

and faid, There is your Money.

Mr. Serj. Chejhyre. When was this ?

Mrs. Smith. The Day that my Lord Onflow

was fhot. 1 believe it was about an Hour after

that, People came running up by my Door : I

afk'd my Daughter the Meaning of that Noife

;

my Daughter faid, My Lord Onflow is fhot.

Mr. Serj. Chejhyre. Had you fold him Shot

before ?

Mrs. Smith. Yes ; he was a pretty good

Cuftorner.

Mr. Serj. Chejhyre. For how long ?

Mrs. Smith. I can't tell how many Winters j

I believe, two or three Years.

Mr. Serj. Chejhyre. Did you look upon him to
be a Madman, and furnifh him with Powder and
Shot ?

Mrs. Smith. He ufed to afk for half a Pound
of Powder, and three Pound of Shot, and laid

down a Shilling for it j Which was the Price I

fold it for.

Mr. Serj. Chejhyre. Did you, at any of thefe
Times, for the Space of three Years you have
furnifh'd him, take him to be a Madman ?

Mrs. Smith. No.
Mr. Serj. Chejhyre. Would you have done this,

if you had look'd upon him to be mad ?

Mrs. Smith. No ; I look'd upon him as fenfible

as any Cuftorner I had.

Mr. Serj. Chejhyre. All that Time ?

Mrs. Smith. Yes ; all that Time.
Mr. Serj. Chejhyre. And the laft Time?
Mrs. Smith. Yes ; the laft Time.

/Mr. Serj. Comyns. At the Time when he came
laft, in what manner did he defcribe the Shot ?

Mrs. Smith. When he came to the Door, at
firft he afk'd for a quarter of a Pound of Pow-
der, and a Pound of Shot ; and* as is ufual, t

afk'd him, What Size ? And he faid, The biggeft
Size.

Mr. Serj. Comyns. Doth he ufe to buy the big-
geft Size ?y

Mrs. Smith. He never had any of the biggeft
Size before.

Mr. Serj. Comyns. He never had any of that
big Sort before •, Did he ever ufe to come for a
Pound of Shot ? You fay, He ufually came for
three Pounds.

Mrs* Smith. He ufually came for three Pounds.
Mr. Serj. Comyns. When he paid for it, how

did he pay for it ?

Mrs. Smith. He paid Five-penee in Half-
pence.

Mr. Serj. Comyns. Had he the Change ready ?

Mrs. Smith. It was ready changed.
Mr. Serj. Comyns. Five-pence changed ; Is

that the common Price ?

Mrs. Smith. Yes 5 Three-pence the Powder*
and Two-pence the Shot.

Mr. Serj. Comyns. Is that the Price of the big-
geft Sort ?

Mrs. Smith. Yes.

Mr. Serj. Comyns. But he had never any of the
biggeft before ?

Mrs. Smith. No.
Mr. Serj. Comyns. He fays it was Rabbit Shot.
Mr. Serj. Chejhyre. I believe it was, becaufe he

could get no bigger.

Mr. Juftice 'Tracy. (To the Prifoner.) Will yo»
afk that Witnefs any Queftion ?

The Prijoner made no Anjwer.

Mr. Flutter caltd again.

Mr. Serj. Chejhyre. Sir, fince you have been
here, it hath been defired you might be afk'd,

Whether the Prifoner is a Madman ? You have
known him fome Time before this.

Mr. Flutter. I never was in his Company.
Mr. Serj. Chejhyre. But you have known him j

You have known there was fuch a Perfon.

Mr. Flutter. Yes.

Mr. Serj. Chejhyre. Did you ever fee, or hear

that he was reputed a Madman ?
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Mr. Flutter. I never had any Converfation

with him, but as other People have faid.

Mr. Serj. Cbejhyre. Since this Accident?

Mr. Flutter. Ay, fince this Accident.

Mr. Juftice Tracy. Do you live near him ?

Mr. Flutter. I live at Guildford, within a quar-

ter or" a Mile of him.

Mr. Serj. Cbejhyre. Did you hear, before this

Time, that he was reputed a Madman ?

Mr. Flutter. I have heard he would do odd

Things, but I never heard that he was a Mad-

man. I know nothing of that ; I never heard it.
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Mr. Serj. Cbejhyre. Some are more Artifts than

others.

Mr. Serj. Whitaker. How was he for Fowling ?

For Fowling, I can't fay as to that.

You have known him

William Smith fworn.

Mr. Serj. V/hitaker. Pray give an Account*

Whether you fee the Prifoner at the Bar the Day
this Accident happen'd ?

W. Smith. And pleafe you, my Lord.

Mr. Serj. Cbejhyre.. This is the Son of the

Witnefs, Mrs. Smith.

Smith. And pleafe you, my Lord, I was wait-

ing for my Lord Onflow's coming, to go a Fox-

hunting •, it was between Five and Six in the

Morning : Accordingly, I ftaid till paft Six ; the

Hounds came, and my Lord did not come: I

was going up to Katharine-Hill.

Mr. Serj. Cbejhyre. The Place

done ?

Smith. Yes. I

Father. Going
t Mr. Arnold ;

Smith.

Mr. Serj. Whitaker.

Carry his Gun ?

Smith. Yes, frequently : I have been out, and
met him with his Gun frequently, in the Summer
Time, when the Rabbits were out.

Mr. Serj. Cbejhyre. What, he is a notable

Markfman at the Head of a Rabbit ?

Smith. I can't fay nothing to that.

Mr. Serj. Cbejhyre. (To the Prifoner.) Will you
afk him any Qiieftion ?

Prifoner. I do not know what to fay to it.

Mr. Serj. Chejhyre. If you will tell me any

Queftion, I will afk him for you.

Prifoner. If you pleafe, I don't know what to

afk him.

John Sturt fworn.

Mr. Serj. Chejhyre. Pray, will you tell my Lord
and the Jury, whether you faw the Prifoner

at the Bar, that Day my Lord Onflow was
fhot ?

Sturt. Before he fhot niy Lord Onflow, Ke called.

at my Houfe, and afk'd, if my Lord's Hounds
where this was were out a Hunting ? I told him, I did not know ;

with that he ftood humming and talking to him-
to go there to meet my felf, fwearing and curfing, and damn'd my Lord
the upper Baron-Field, I Onflow feveral Times; and ftood fo for near a'

fays I, Good Morrow, and fays quarter of an Hour.
this was in the Morning about Mr. Marjh. Did you afk him any Reafon* why

he did fo ?

was

along

mi

he, Good Morrow;
Seven o'Clock

Mr. Serj. Chejhyre. Had you any Converfation

with him ?

Smith. And pleafe you, my Lord, I will tell you.

I met the Prifoner, and I fays to him, Good Mor-
row ; Good Morrow, fays he ; fays he, Is my
Lord Onflow gone a Fox-hunting ? Yes, fays I, the

Hounds are come, but my Lord is not come.
He afk'd me, Whether my Lord was come ? I

faid, He was not, but the Hounds were, and they

were to ftay at Mr. Searle's till my Lord came.
Says he, What, don't you go a Fox-hunting ?

No, 1 faid, I muft go to Farmer Dent's ; I muft
go there to help to unload Coal upon the Hill :

i went up the Hill.

Mr. Serj. Chefhyre. Had you any further Dif-

courfe with him ?

Smith. Only thefe three or four Words.
Mr. Serj. Chefhyre. You bid him the Time of

the Day, and he afk'd for my Lord Onflow ?

Smith. Yes.

Mr. Serj. Chefhyre. Flad he his Gun-r
Smith. No, he had no Gun ; he had only his

Hand-Bafket upon his Arm, coming to Guildford.

Mr. Serj. Chejhyre. At that Time ; you have
known him fome Time ?

Smith. Yes ; thefe ten Years.

Mr. Serj. Chejhyre. By his Behaviour that

Morning, or at any other Time, did you look on
him to be diffracted ?

Smith. No ; I never did. I have been out a

Fifhing with him ; and fometimes he would talk

very well, and fometimes he would not give me
a Word.

Mr. Serj. Chejhyre. Did he behave himfelf a

Fifhing as other People do, that underftood the

Art ?

Smith. He was more clumfy at it, and would
have ftrong Tackle.

Vol. VIII.

Sturt. Yes, I did, but he would give me no
Anfwer, not a Word.

Mr. Serj. Cbejhyre. Do you remember you heard

a Gun go off?

£ttirt. Not till he fhot my Lord Onflow ; not

before.

Mr. Marjh. Did you ever hear him fay any

thing, by way of threatening ?

Sturt. He fwore and curs'd : Says he, God
damn him, if I fee him, I will fhoot my Lord
Onflow.

Mr. Marjh. How long was this before I

Sturt. About a quarter of an Hour.
Mr. Marjh. How far was your Houfe off where

my Lord was fhot ?

Sturt. Not above two Stones Throw.
Mr. Marjh. How long have you known this

Man ?

Sturt. From a Child.

Mr. Marjh. Have yon known him carry a

Gun ?

Sturt. Yes, feveral Times.

Mr. Marjh. At this Time, or any Time be-

fore, did you take him for a Madman ?

Sturt. He never talk 'd much Senfe ; he talk'd

to himfelf: He would fit and rave to himfelf.

Prijoner. I never was guilty of Swearing.

Sturt. He afk'd me for a Mug of Beer : No,
fays I, you have had too much already.

Mr. Serj. Chejhyre. Did you take him to be in

Drink ?

Sturt. Yes, I did.

Sollicitor for the Prifoner. We defire that this

Perfon may be afk'd, whether he did not believe

the Prifoner to be a Madman, and void of Reafon ?

Mr. Juftice Tracy. What do you fay to that

Qiieftion ? Did you not take him to be a dif-

tracled Man, a Madman ?

G g g g Stmt,



2,98 59< %%e Trial of Edward Arnold,

Sturt. I did not take him for a fober Man ;

I thought he was not right in his Senfes, he took

to Swearing fo much.

Mr. Serj. Chejhyre. Did you take that to pro-

ceed from Drunkennefs, or from Lunacy ?

Sturt. I don't know ; he hath fat and fwore to

himfelf feveral Times : He would talk ftrange

Things.

Sollicitor. We defire to know what thofe ftrange

Things were ?

Mr. Juftice Tracy. Do you know what thofe

ftrange Things were ?

Sturt. I have heard him fwear ; he would talk

inwardly to himfelf, that I could not diftinguifh.

to Georgii I*

Did you ever take him for

cunning

Mr. Serj. Chejhyre.

a Madman ?

White-. No; I did not take him for a Madman,
or a

.
wife Man, nor a Fool ; he was

enough in his Dealings.

Mr. Serj. Chejhyre; What Obfervations have
you made as to that ?

White. When I did any Work for him, I was
as much troubled to get my Money, he was fo
near.

Mr. Serj. Whitaker. Near ? What do you
mean ?

White. Without you made a Bargain with him,
he was a hard Man to deal with •• but he would

Mr. Juftice Tracy. Did you ever know him do pay honeftly, and juftly.

any Hurt ? Mr. Serj. Chejhyre. When you faid a hard Bar-
Sturt. No. gain, I fuppofe, by that you mean, he would
Sollicitor, We defire to know whether this Man pay as little as he could, and have as much as he

hath not often declared, he thought him to be a could for his Money.
Madman? White. Yes.

Sturt. We did not take him to be in his right Mr. Juftice Tracy. You talk of him, as a Man
Senfes : He was very often fo, a great many of that had Dealings, What Bufinefs did he follow ?

the Neighbours know it. White. No, my Lord, it was only for his
Mr. Juftice Tracy. (To the Prifoner.) Would Apparel.

you afk him any Queftion

John White /worn.

Mr. Serj. Whitaker. Sir, look upon the Pri-

foner, and tell us-, Whether you fee him that

Morning my Lord On/low was fhot ?

White. Yes, I did.

Mr. Serj. Whitaker. Whether you fee him with

a Gun, and what he faid ?

White. I was at a Houfe, which is call'd

Mr. Juftice Tracy. You are his Taylor ?

White. Yes, my Lord.
Mr. Serj. Chejhyre. Have you heard him fay

any thing of my Lord Onflow ?

White. No, not lately.

Mr. Serj. Chejhyre. When did

upon your Oath, therefore pray

felf.

Mr. Serj. Whitaker. How long before this fhoot-

ing at my Lord Onflow, was it, that you had any

you ? You are

recollect your-

— at the Hope and Anchor, at Katharine-Hill, Difcourfe with him about my Lord On/low ?

and while I was drinking a Pint of Beer, I heard

a Gun go off; fome Time afterwards, this Edward
Arnold comes in, with his Gun in his Hand :

Being acquainted with him, I took hold of him

by the Coat, to look under it, and afk'd him, If

he had fhot a Rabbit ? He faid, No: Nor a Bird ?

No : What, did you fhoot nothing ? No, it was

only to difcharge my Gun.

Mr. Serj. Whitaker. What Time was this ?

White. Upwards of Nine ©'Clock ; near half

White. It was fome Time before ; but to fay

juftly how long, I can't : I happen'd to be in his

Company : I took him to be amifs \ whether he
was in Drink, or no, I can't tell. He afk'd me,
If I knew my Lord Onflow? I told him, Yes. He
alk'd me, What fort of a Man he was ? I faid,

Doubtlefs, a very good Man. He afk'd me, If

my Lady was a good Woman ? Yes, certainly, a
very good Woman, I never heard the contrary.

Whether he was in Liquor or no, I can't fay :

an Hour, as nigh as I can guefs, before my Lord Says he, turning himfelf about, Why doth fhe

Onflow was fhot.

Mr. Serj. Whitaker. The Reafon he gave was,

it was to difcharge his Gun ?

White. Yes.

Mr. Serj. Whitaker. Do you know any thing

further, as to a new Charge ?

White. No ; he went out at one Door, and I

at another.

Mr. Serj. Chejhyre. Did he| ufe to carry Rab-

bits under his Coat, conceal'd ? Becaufe you

look'd there ?

White. I had a mind to know if he had fhot

a Rabbit.

Mr. Serj. Chejhyre. Did he carry a Gun for-

merly ?

White. Yes, in his youthful Days, when his

Father was living.

Mr. Serj. Chejhyre. Did he not ufe frequently to

carry a Gun ?

White. No, not frequently.

Mr.Serj. Chejhyre. When did you fee him be-

fore with a Gun ? Have you feen him within a

Year?
White. I can't pofitively anfwer, whether I have,

or no ; I believe I have.

not cut his Throat ?

Mr. Serj. Whitaker. Repeat the Words in the

manner he faid.

White. He fpoke, as his Speech is low, and
the like ; after that he had afk'd me thefe Que-
ftions,. he made a Hum, Why don't fhe cut his

Throat ?

Mr. Serj. Comyns. Did he give any Reafon why
he faid fo ?

White. No, I left him ; and I faid, God mend
you. I went away, and left him.

was
The Morning you fee

he in ? How did he

he fhot my LordMorning

fedate a Tem-

Mr. Serj. Whitaker.

him, what Temper
appear to be that

Onflow ?

White. He feem'd to be in as

per as ever 1 faw him in my Life.

Mr. Serj. Whitaker. I defire another Queftion ;

Did you afk the Reafon of his difcharging his

Gun ?

White. What, about charging again ? Nothing

further pafs'd : He drank his Beer,, and went out

at one Door, and 1 at another.

Mr. Serj. Whitaker. You had no Talk of a

frefh Charge
White.



White. No, I don't remember we had any.

Mr. Marjh. You fay you got hold of him^

thinking he had fhot a Rabbit, Whether you did

not do that, becaufe he went after that Game ?

White. His Father kept Grounds where were

a great many Rabbits, and he ufed to ufe it then.

Mr. Serj. Corny ns. Had you any Difcourfe with

him, after his fhooting my Lord Onflow ?

White. I did, in Good-will, call to fee him in

the Marflmlfea.

Mr. Serj. Comyns. What pafs'd then?

White. I afk'd him how he did, and he afk'd

me the fame ; and he afk'd me what People faid :

Says I, I am forry for it, but the Vogue of the

People of our Town is, that you will be hang'dj

and your Friends are in great Grief for you ; and

if that be the Cafe* I advife you to get good

Books, and repent ; and he anfwer'd, He did not

defire that any body fhould be coneern'd for

him.

Mr. Serj. Chefhyre. Did he talk rationally ?

White. As at other Times : We drank a Mug
of Ale together, and fo we parted.

Mr. Marjh. Had you any Talk about my
Lord Onflow being dead ?

Mr. Serj. Chefljyre. At any other Time, whilft

he was in the Prifon at Guildford., in the Houfe of

Correction ?

White. I had like to have forgot ; I did go to

him one Time, when he was in the Houfe of Cor-

rection, and I told him, my Lord Onflow was

dead, and he faid, If he was dead, he could not

help it ; and faid no more.

Mr. Allen [worn.

Mr. Serj. Chefljyre. I think, Sir, you have the

Honour of acting in the Commiffion of the

Peace ?

Mr. Allen. \ have the Trouble of it, I don't

think it any Honour.
Mr. Serj. Chefljyre. Pray tell my Lord and the

Jury, what you know of this Matter.

Mr. Allen. My Lord, I live at Guildford, and

hearing of this fad Accident, I went down to the

Houfe of Correction, and examined him, and I

found him in a very fullen Mood, and I could

get nothing out of him for a long Time, and he

could not look me in the Face : With a great

deal of Difficulty and Perfwafion, at laft he ex-

prefs'd himfelf thus. I don't trouble my Lord
Onflczv, why do you trouble me? And he had

been pretty much teized and baited by the People,

exclaiming againft him, and coming into the Pri-

fon to fee fuch a Monfter. 1 thought the next

Day, after he had flept upon it, he might be in

better Temper, fo 1 left him then, and went

again the next Day, but I did not find him fo;

for he run on with abundance of Vehemence
againft my Lord Onflow, and that he was the

Author of all the Tumults, Difturbances, and

Confufions, and wicked Devices, that had hap-

pen'd in the Country. I afk'd him, What was

the Reafon of his Animofity ? And if any Per-

fon had given him any Occafion to fay fo ? He
faid, No, but he was a very ill Man •, and re-

peated the fame, That he was the Author of all

the Confufions, Tumults, and Noife, and wicked

Devices ; that he had over a hundred Times, he

was very fond of thofe Words, wicked Devices.

In the Courfe of his Examination, 1 took a great

deal of Pains feveral Times ; I put the fame

Queftion feveral ways, to fee If he would be
brought to anfwer, and he would be filent.

What furprized me, he all of a fudden ftarts upj
and looks me in the Face, fays he, Where is the
King ? The King, faid I, What have you to do
with the King ? Says he, The King is in Fault,
as well as my Lord Onflow. The King, WhaC
doth the Man mean ? Pie anfwet'd me as regular-
ly, and as faft as* I put the Queftion. Says he,

He put my Lord Onflow upon doing and making
thefe Difturbances in the Country, or he fuffers

him to do it. Says I, Have you feen the King ?

Yes, fays he, I have feen him once. Somebody
came in and faid, he had been at London, to fee

the King : Says I, Did you go to London, to'

fpeak to the King ? Yes, I did go to fee if I

could come at the King, to fee if he could not

mend the Matter; and feveral Times he ftarted

up, and faid. Where is the King ? Is the King
come home ? And he faid, When he came to

London^ he was gone abroad ; and fo they told

him, he was ftill abroad.

Sollicitor for the, Prifoner. My Lord., we de-

fire to afk this Gentleman this Queftion ; Whe-<
ther after this Examination of him, which he
took at the Houfe of Correction, he did not de-

clare hebelieved him to be a Madman, and out

of his Senfes ?

Mr. Allen. Some Time after this, I met his'

Sifters, very worthy Gentlewomen.
Mr. Serj. Chefhyre. Whofe Sifters ?

Mr. Allen. The Sifters of the Prifoner Edward
Arnold. As to the Queftion, Whether I have not

feveral Times faid, 1 look'd upon him to be a

Madman ?
"

'

'

'

» .

Sollicitor. Whether you did not declare, after

you took his Examination, that you believed Mr.
Arnold to be a Lunatick, or a Madman ?

Mr. Allen. I remember,- fome Days after I had
examined him, I met with two of his Sifters,

Gentlewomen of very good Reputation. They
knew me firft, and told me who they were : 1

being fhort-fighted,- could not fo foon recollect

them, and in the Night-time ;• and they repre-

fented to me, how miferably affected they were
with this fad Accident, and I faid, To be fure^

it is very deplorable. They reply'd, To be fure,

my Brother is mad ; without he had been mad*
he would not have done fo : Why, fays I, that is

the beft Turn you can give to it. His Behaviour

is very extravagant, that I did fay ; fo it was, to

be fure : What could I have faid ? Would you
have had me told the Ladies what a Rogue they

had for their Brother ?

Mr. Serj. Chefhyre. Did you know him before ?

Mr. Allen. No, I did not.

Sollicitor. My Lord, he doth not anfwer the

Queftion; he-doth not fay,, whether he did not

declare, that he believed him to be a Madman.
Mr. Allen. 1 never did, as I remember. In

my Opinion, he was very much out of the com-
mon way of Men, in the whole Courfe of hii

Life, and his Proceeding, as far as I could gather

from his own Behaviour, and the Courfe of his

Examination : But that I faid he was a Madman,'

I can't remember.
Sollicitor. If you pleafe, Sir, one Word more

:

Whether the Prifoner, at the Time that he was

in the Prifon, did not defire Mr. Allen to (hoot

him through the Head ? And whether Mr. Allen

did not declare the fame ?

Mr. Allen.
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Mr. Allen. He faid he was Willing to die* Why
would not my Lord Onflow fhoot him, or give

him a Gun, and he would fhoot himfelf? I am
willing to die ; for I am not willing to bring my
Friend into Trouble.

Mr. Serj. Chejhyre. Pray tell the Occafion of his

faying, he would not bring his Friend into Trouble.

Mr. Allen. The Occafion that drew him into

that, I had a Notion, that fomebody muft fet

him to work, the Act appear'd fo unprovoked,

and premeditated. When I examined as to that

Circumftancej efpecially when he faidj My Lord
was the Author of thofe Tumults and Diftur-

bances, I afk'd him, What Disturbances ? He
faid, At the laft Election ; and wherever he went,

People ftill damn'd and curs'd my Lord Onflow.

Says I, Did you ever mention any thing of this

Defign ? He told me, He had long, and delibe-

rately intended to murder my Lord Onflow*

Mr. Serj. Chejhyre. How long ?

Mr. Allen. Ever fince laft Horfe-Race was
Twelve-month ; and he had communicated fuch

his Intention to his Friends, and they had encou-

raged him in it.

Mr. Serj. Chejhyre. Did he name any body ?

Mr. Allen. He did name two Perfons to me.

Mr. Serj. Chejhyre. We defire they may be nam'd.

Mr. Juftice Tracy. What Perfons did he name ?

Mr. Allen. He named them as Perfons that he

had communicated his Intention of murdering my
Lord Onflow ; and they approved of it.

Soil. My Lord, if 1 am rightly inftruded, thefe

Very Perfons he had named, they are Friends of

my Lord Onflow. Our Defence is Lunacy ; and

if he declared Perfons that are Friends of my
Lord Onflow, it is an Argument for us ; and that

is the only Reafon why we defire Mr. Allen to an-

fwer to your Queftion.

Mr. Allen. As foon as ever he named the two
Perfons, fays I, There are feveral Perfons in the

Town of the fame Name; but who were his Ad-
vifers ?

Mr. Juftice Tracy. You don't fay that he faid

they were his Advifers.

Mr. Allen. No, not his Advifers ; they approved

of it, and encouraged him in it; and when he

found me folicitous to fix who thofe Perfons were,

as I thought it behoved me to be, he would have

recalled his Words ; fays he, Do you think I will

bring my Friends into Trouble ? No •, I am will-

ing to die ; why don't they kill me ? why don't

my Lord Onflow kill me? why don't he let me
have a Gun to kill myfelf by ? Says he, I won't

bring my Friends into Trouble.

Mr. Serj. Chejhyre. Afcer he had named the

Perfons, and you purfued the Inquiry, then he

drew in his Words ?

Mr. Allen. Yes, after he had named them ;

but he would not bring his Friends into Trouble.

{After Jome Difpute about naming or not naming)

Mr. Serj. Chejhyre. Then I afk you, and de-

fire you'll declare upon your Oath, Were thofe

Perfons that were fo named by the Prifoner re-

markable Friends, and in the Intereft of my Lord
Onflow, or oppofed him in his Intereft I

Mr. Allen. They very remarkably oppofed him,

and were ever underftood to be bitter Enemies- to

my Lord Onflow.

Soil, for the Prifoner. My Lord, I defire to know
of this Gentleman, Whether Mr. Arnold did not

defire him to fhoot him through the Brains, or

"Words to that Purpofe ?

Mr. Allen. No, my Lord ; I don't remember
thofe Words : His Words I remember, for I re-

duced them into Writing. I would have taken
it by way of Confeffion ; but he was fo ftubborn,
that I fuppofe if I had offered to produce Pen,
Ink and Paper, and take the Words from his

Mouth, he would not have faid one Word : But
in a few Days I reduced them into Writing ; and
I do remember very well he faid he would fhoot
himfelf; Why don't my Lord Onflow fhoot me ?

Let me have a Gun, that I may fhoot myfelf:
But I don't remember Brains to be mentioned.

Soil. We defire, my Lord, to know, whether
all the Perfons named were Friends or Enemies to

my Lord Onflow ?

Mr. Allen. He named but two to me.
Mr. Serj. Chejhyre. My Lord, we have gone

through the King's Evidence ; and we referve

what is our Duty to reply, if there be any Occa-
fion : At prefent we reft it here.

Mr. Juftice Tracy. Prifoner, you know what
is doing ; you are upon your Trial for youf Life

;

the Council for the King have gone through their

Evidence ; have offered all that they think mate-
rial againft you ; you have heard all that hath
been offered againft you : Now it comes to your
turn to make your Defence ; What fay you for

yourfelf?

Prifoner. With humble Submiffion, I don't

know what to fay. May God forgive ; if it is

my Fault, I am forry for it. I don't know what
to fay more.

Mr. Juftice Tracy. What have you faid ? Re-
peat what you faid.

Prifoner. With all Submiffion to your Lord-
fhip, I don't know what to fay. I afk Pardon
for all my Offences and Faults.

Mr. Juftice Tracy. How came you to attempt

this ?

Prifoner. I don't know how it happened.

Mr. Juftice Tracy. And what was the Caufe ?

It don't appear that this Noble Lord ever did

you the leaft Injury. Call your Witneffes for the

Prifoner.

Soil, for the Prifoner. Nathaniel Arnold.

Nathaniel Arnold fworn.

Mr. Juftice Tracy. Sir, you are called here on
the behalf of the Prifoner; What can you fay ?

Mr. Arnold. My Lord, he is my Brother ; I

have known him a great many Years ; I am forry

I am come to fpeak~ any thing on fuch an Occa-
fion : I know him to be a Madman ; therefore I

hope I fhall fhew fuch Things of him, that the

Court will think him fo.

1 have declared to my Lord Onflow, that L
have no Intention to fkreen him from Punifh-

ment ; but to endeavour to fave him from the

Gallows. My Lord, when he was young, my
Father hath tried to put him Apprentice to two
or three feveral Places : It fignined nothing ; he

came home again : Afterwards Mr. Ford, who is

a Brewer at Guildford, perfuaded my Father to

let him be with him : He took him, he ufed him
like his Child, laid him with his Son ; but he

would not ftay : He was at other Places. Some
time afterward he had a mind to make me a Vifit

at London : I knew what an ill-natured Fellow

he was to my Father and Sifters : I would have

perfuaded him to ftay with me ; that would not

do. Afterwards I had a Commiffion from my
Father to allow him Fifteen Pounds a Year, and

fend
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fend him into Torkjhire. I writ a Letter to an

Acquaintance there, and had a Place provided

for him, equipped him with Cloaths, and fent

him down : He came back again. Nothing We
could do would govern him, he feemed fo like

a Madman. When my Father died, he left him

Five Pounds a Quarter. He would lay under

Barns, Hay-Ricks : I have caught him under my
own Hay-Rick in a Morning, when he might

have lain in his own Bed. He had a Houfe in

the Neighbourhood; but he had never a Stool,

or a Pan, nor nothing at all in it. I don't know
whether he had a Chair, but there was no Bed.

We could not perfuade him off this : We would

let him have Money.
Mr. Juftice 'Tracy. He would live by himfelf.

Mr. Arnold. He lived by himfelf ; and he

hath known when Quarter-Day hath come, be-

caufe People have dunned him for Money ; this

White the Taylor, Sturt the Alehoufe-Keeper.

And as foon as I came, and he had Notice, he

would dart down the Hill to me ; where I have

been furprized by his Looks : Sometimes I gave

him good Words, fometimes bad •, fometimes I

gave him a little Drink, fometimes none s for

fear : He appeared as much like a Madman as

ever any body did.

Mr. Serj. Chejhyre. You are his Brother, and

you would fave him from Hanging; it is natu-

ral, and I don't difcommend you. You are up-

on your Oath ; and Juftice muft be done. Sir*

let me afk you, whether you looked upon your-

felf to be a Madman, in treating him in this

manner ?

Mr. Arnold. No.
Mr. Serj. Chejhyre. You fay this Man had his

Memory return very quick every Quarter-Day ; as

foon as that came, he would come to you for his

Money : Did you ever refufe it him, becaufe he

was mad, and not fit to be entrufted with it ?

Mr. Arnold. No, I never did.

Mr. Serj. Chejhyre. At the feveral times he was

put Apprentice, like an untoward Boy, he would

run away ; did you look on *that as a Sign of

Madnefs ? When he was put to a Brewer, did the

Perfon you treated with, or you, look on him to

be a Madman ?

Mr. Arnold. I did underftand that he thought

him difordered in his Brain.

Mr. Serj. Chefiyre. As every untoward Boy is

;

when you fent a Letter into Torkjhire only, and
no Perfon with him to take Care of him, would
you, if you had thought him diftracted, have fent

jiim alone to provide for himfelf?

Mr. Arnold. We did not fend him alone, but

we fent him on Ship-board; I fent down to a

Perfon to take Care of him when he came there

;

I did not think him fo much a Madman as to be

.chained.

Mr. Serj. Chejhyre. Would you take it to be

proper, you that are his Brother, to fend him
on Ship-board into a Country he had never been

in before, only on a Recommendation of a Letter,

•if you had thought him fo mad as not to be able

to provide for and govern himfelf?

Mr. Arnold. I fent him to one that was my
Cuftomer.

Mr. Serj. Chejhyre. Did you obferve in thofe

Letters that he was mad ?

Mr. Arnold. No, I did not.

Mr. Serj. Chejhyre. Then in thefe feveral Paffages

that he was too ftiarp for you, is that a Sign of a

Vol. VIII.
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Madman ? Are thefe your fole Reafons, bd'*

caufe he acted like a naughty Man, that he was
a Madman ?

Mr. Serj. Whitaker. If he was diftempered,

why did you not let him be confined ?

Mr. Arnold. I did not think him fo much a
Madman as to confine him.

Mr. Serj. Whitaker. I would afk you, on your
own Knowledge, Can you give an Account of
any thing that he hath done, but as a fullen or

cruel Man?
Mr. Marjh. You don't look upon him fo mad

as to be chained ?

Mr. Arnold. No, I did not.

Mr. Marjh. Did you put him under the Care.

of any Perfon ?

Mr. Arnold. No, I did not; he lived at. large.

Mr. Marjh. Did he ever live with you ?

Mr. Arnold. Yes, he did.

Mr. Marjh. How did he behave himfelf then ?

Mr. Arnold. Very oddly.

Mr. Marjh. As how ?

Mr. Arnold. As a Madman, I thought*

Mr. Serj. Chejhyre. Whether or no did he ufe

to carry a Gun ?

Mr. Arnold. Yes* often in his Father's Time.
Mr. Serj. Chejhyre. He ufed to ufe a Gun?
Mr. Arnold. He ufed a Gun in my Father's

Time.
Mr. Juftice Tracy. And hath he done fo fince ?

Mr. Arnold. Yes, feveral times ; and I have

feen him with one feveral times fince.

Mr. Serj. Chejhyre. Why did not you take it

from him, as he was a Madman ?

Mr. Arnold. He was my Brother* and I did not

care to opprefs him.

Mr. Serj. Chejhyre. Now you would have pre-'

vented him from doing this Mifchief, if you had

done fo. Did you ever farm any Land ?

Mr. Arnold. I have.

Mr. Serj. Chejhyre. Did you ever employ him ?

Mr. Arnold. I have employed him in raking of

Hay or Barley.

Mr, Serj. Chejhyre. Did you find he brought it

together, or fcattered it about ?

Mr. Arnold. He brought it together, but iri

fuch a manner, not right as a Workman ought to

do.

Mr. Serj. Chejhyre. Ay, he was a naughty Un-

toward Boy from his Youth.

William Arnold Jworn.

The Prifoner at the Bar is my Brother ; I be-

lieve him to be a Madman.
Mr. Serj. Chejhyre. Give your Reafons.

Mr. Juftice Tracy. What, is he a Lunatick ?

Mr. Arnold. Fie is not perfect in his Senfes ; he
did not know what he did at fome certain Times

:

I can't fay he was always fo.

Mr. Serj. Chejhyre. Go on, and give your Rea-
fons.

Mr. Arnold. In my Father's Time I have heard

him curfe him, and call him wicked and abomi-
nable Names, without any Provocation : I have
heard him talk to himfelf, fometimes catch at

his Words, fometimes break out into Paffions of

Curfing and Swearing, without any Provocation:

After this I have obferved him to burft out into

a foolifii Laughter, and grin like any Madman :

If you aflced him what he talked of, fometimes

he would give an Anfwer, fometimes not. This

I have obferved feveral Times ; as to the particu-

H h h h lar
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Jar Times, I cannot fet it forth ; but this, as to

the genera], that I fometimes have dreaded him.

Sometimes he would be pretty rational, and act

like other Men.
Mr. Serj. Chejhyre. Do you take that for the

Sign of a Madman, to do a very wicked thing?

Mr. Arnold. Madmen do very wicked things.

Mr. Serj. Chejhyre. Do you take all to be Mad-
men that do wicked things ?

Mr. Arnold. Some do wicked things for the

Sake of Profit and Gain.

Mr. Serj. Chejhyre. Was you one that paid him
any Share of this Allowance ?

Mr. Arnold. I am concerned : My Father left a

fmall Matter to my Brother and me, to pay him
Five Pounds a Quarter \ and my Brother com-
monly pays him : I have afked him about it fome-

times , and he faid, the Prifoner would run in

Score, and then Perfons would dun him.

Mr. Serj. Chejhyre. How do you know this ?

Mr. Arnold. I have heard my Brother fay this.

Mr. Serj. Chejhyre. Then you know nothing
but what your Brother told you ?

Mr. Arnold. I know my Brother owed Money.
Mr. Serj. Chejhyre. The People ufed to truft

him.

Mr. Serj. Chejhyre. Mr. Nathaniel Arnold, Sir,

when you paid him his Quarterage, did he give

you a Receipt ?

Mr. JV. Arnold. I always writ the Receipt, and
he figned it.

Mr. Serj. Chejhyre. Did you not read it over to

him, or let him read it ?

Mr. N. Arnold, Yes, Sir.

Mr. Serj. Chejhyre. At Quarter-Day he would
be pretty well in his Senfes ?

Mr. N. Arnold. Becaufe he was dunned for

Money.
Mr. Serj. Chejhyre. Did not he and you ufe to

write and confer by Letters ?

Mr. N. Arnold. Never in my Days, as I know
of.

Mr. Juftice 'Tracy. Can he write ?

Mr. N. Arnold. Yes, he can write.

Mr. Juftice Tracy. (AJks Mr. William Arnold)
Did you never write to him ?

Mr. JV. Arnold. I don't know j it is a great

while ago, if I did.

Mr. Serj. Darnell. As to what you were fpeak-

ing of when he ran a Score, did they ufe to put
him in mind of his Quarterage ?

Mr. W. Arnold. Thofe Perfons he owed Money
to would dun him.

Mr. Serj. Darnell. And when they did dun him,
did you apprehend he knew what they meant by
it ?

Mr. W. Arnold. Yes, he might.

Mr. Serj. Darnell. When he was told Quarter-
Day was at hand, what would he do ?

Mr. W. Arnold. I can't fay, but he hath dunned
my Brother for Money.

Mr. Serj. Darnell. When ?

Both. When he hath wanted, and had not
Money in his Pockets.

Mr. Serj. Darnell. Did he never tell you that he
had Debts to pay ?

Mr. JV. Arnold. Yes, he hath.

Mr. Serj. Darnell. What do you mean when you
fay, He was fometimes in his Senfes, and fome-
times not; how often were thole intervals ?

Mr../V. Arnold. I can't fay it.

Mr. Serj. Darnell. Did you never obferve fome
Men of Difcretion act indifcretionally ?

Mr. JV. Arnold. Yes certainly, I may have done,
it myfelf.

Mr. William Arnold proceeds.

The tenth of July laft he came to my Houfe
in Cannon-Street -

y I finding of him there, I afked
him what brought him to Town ; he faid he
could not tell. What Bufinefs have you in
Town ? It is not a proper Place for you ; you
have not much Money to fpend : Befides, you
may fall into bad Company. Says he, I come to
fee you, 1 think ; what elfe have I to do ?
Says he, I can't be eafy } my Lord Onflow hath
bewitched me j he plagues me Day and Night

;

I can't eat or drink ; if I eat any thing, jt comes
up

: I am, fays he, as if they pumped the Breath
out of my Body.

Mr. Juftice Tracy. How long ago is this ?

Mr. W. Arnold. The tenth of July laft. I then
afked him, why he was fo concerned about my
Lord Onflow ; doth my Lord know you ? Says
he, I don't know that he doth : When did you
fee my Lord ? Says he, I don't know ; not this
great while: Why are you fo difturbed, then,
about my Lord? Have you been fhooting in my
Lord's Manor ? No. Says I, Pray be eafy ; don't
difturb yourfelf with thefe wild Notions

; pray be
eafy. I then gave him fome good Words, and I
gave him fomething to eat, and made him pro-
mife to return home, and be eafy ; which if I
would give him Money to return home, he would
do, as he did promife me he would : And that
was the laft time I faw him before this unhappy
Accident of my Lord Onfloiv's.

Mr. Serj. Darnell. Did he give you any other
Reafon of his coming to Town ?

_ Mr. W. Arnold. I don't remember he did ; after
fome Hefitation, and a very wild Look, he faid,

I am come to fee you, I think.

Mr. Serj. Chejhyre. Give my Lord an Account,
whether or no, when he was talking wildly againft
my Lord Onflow^ did he tell you who put him
upon that ?

Mr. W. Arnold, If you pleafe, I have afked
him thefe Queftions : How came you to do this

wicked Act ? Did any body put you upon it ?

No, fays he. I am forry you have done this

vile Action. Did my Lord Onflow give you
any Provocation ? Or any body fet upon you to
do it ? Says he, My Lord Onflow hath' bewitched
me, was always a Plague to me, and was the
Plague of the whole Country j and feveral Things
to the fame Purpofe.

Mr. Serj. Chejhyre. You talk you gave him
Money and Drink, I fuppofe you gave him
both.

Mr. W. Arnold. I gave him Victuals and Drink-,

and Money in his Pocket, provided he returned

home ; which he promifed me he would do.

Mr. Serj. Chejhyre. If you looked upon him as

a Madman, why would you give him Money,
and be fatisfied with his Promife that he would re-

turn home ?
i

Mr. W. Arnold. I never knew that he attempted

to do any body Mifchief.

Mr. Serj. Chejhyre. How did you know but he

might do you or himfelf a Mifchief? Pray ah-

fwer the Queftion, and be confiftent
; you have

faid, you looked upon him as a Madman, and
that he could not give any good Reafon why he

was
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was come to London, but faid, he is come to fee

you, he thinks ; and you gave him Money, and

Victuals, and Drink, on his promifing you to re-

turn home again ; Did he return home ?

Mr. W. Arnold. I thought he did.

Mr. Serj. ChtJJjyre. Now the great Queftion is,

Whether he or you are the Madman ?

Mr. W. Arnold. I fubmit that to you. I did

afk him where he lodged ; but 1 could not get it

out of him.

Mr! Serj. Whitaker. Did you rely upon his Pro-

mife that he would go home ?

Mr. IV. Arnold,. I can't fay I did entirely depend

upon it.

Mr. Marjh. You fay, the tenth of July your

Brother came to fee you in London, and expreffed

Uneafinefs in being plagued by my Lord Onflow ;

Did he fay he would do any thing by way of

plaguing my Lord Onflow?

Mr. W. Arnold. No, he did not.

Mr. Marjh. Mr. Nathaniel Arnold, did you fee

him then ?

Mr. N. Arnold. No, I was not there.

Mr. Marjh. Did you hear him at any other time

fay any thing of my Lord Onflow ?

Mr. N. Arnold. I have heard him fay my Lord

Onflow had bewitched him.

Mr. Marjh. Did you hear him exprefs any

Refentment, or that he would make any Retali-

ation ?

Mr. N. Arnold. No, nothing at all of that.

Mr. W. Arnold. I did wait on my Lord Onflow

when he ufed to lay to Sir More Molyneux's

Lodge.
Mr. Serj. Chejhyre. He ufed to be there to de-

ftroy his Game.
Mr. IV.. Arnold. I don't know ; I never fee him

there. I did wait on my Lord Onflow ; I humbly

begged his Lordfhip's Pardon ; but I did really

believe him to be a Lunatick.

Mr. Juftice "Tracy. If you apprehended him to

be a Lunatick, and deprived of his Senfes and

Underftanding, you mould have taken more Care

of him.

Mr. Arnold. It was only at fome certain Times

;

perhaps more in the Spring and Fall than at

other Times : I never knew he did any Harm
before.

Mr. Serj. Darnell. Don't you know of any

Harm he did to one of his Sifters ?

Mr. W. Arnold. He hath ftruck her •, I did not

fee him-, I was abroad •, but when I came home,

fhe complained to me that her Brother had ftruck

ber.

Mr. Serj. Darnell. What was her Name ?

Mr. W. Arnold. Elizabeth Arnold. 1 talked to

him about it ; he would laugh at it.

Mr. Serj. Darnell. Did you take it to be the

Effect of Pafllon or Madnefs ?

Mr. W. Arnold. I don't know any Reafon he

had for doing it.

Mr. Serj. Darnell. Did not you apprehend that

fome Care ought to be taken of him ?

Mr. W. Arnold. My Father was then living ; fo

1 had nothing to do with him.

Mr. Serj. Darnell. What have you known of

any thing he hath done to his Rather ?

Mr. W. Arnold. I have known him abufe him,

and call him Names, without any Provocation.

.And my Father, at the Requeft of thofe that

-were about him, about ten Years ago, ordered
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me to go to the late Lord Onflow, and defire

him to grant a Warrant ; for his Neighbours
had advifed him to fend him abroad, in hopes
that might reclaim him : And at the Bench of

Ju dices at Guildford he was by thern taken up
and lifted, as a Marine , he went to the Baltick,

but did not ftay long ; the firft Opportunity he
ran away, and came home again naked and out of
Repair.

Mr. Serj. Darnell. I think you was talking of
his being fent on Ship-board.

Mr. Arnold. That was when I would have fent

him to York/hire; but he would not go.

. Mr. Serj. Whitaker. Mr. William Arnold, you
fay he was fent abroad by the late Lord Onflow

;

have you heard him exprefs any Refentment to

my Lord Onflow, by Reafon of his being fent

abroad ?

Mr. W. Arnold. I never did hear him myfelf,

but I inquired of the Neighbours, who faid, that

as my late Lord Onflow had fent him for a Sol-

dier, People would fay, If you don't. behave your-
felf well, my Lord Onflow fhall fend you for a

Soldier again ; and that run in his Head, and he
never could get it out again.

Mr. Marjh. He came away from his Ship with-

out Leave ?

Mr. W. Arnold. Yes, I believe he did without
any Leave.

Mr. Serj. Darnell. Was you never told that this

Prifoner threatened my Lord Onflow ?

Mr. iV". Arnold. Never, before this Accident
happened.

Mr. Serj. Darnell. Not by any Servant of the

Houfe ?

Mr. N. Arnold. I don't know that any body
told me he had threatened the Life of my Lord
Onflow.

Mr. Serj. Darnell. What did the Servants tell

yoii relating to my Lord Onflow?
Mr. JV. Arnold. That my Lord Onflow had be-

witched him.

Mr. Serj. Darnell. Did they tell you of any Re-
folution he had took upon that r

Mr. N. Arnold. No.
Mr. Serj. Darnell. Nor of any thing he would do ?

Mr. N. Arnold. No, I don't know that they

did ; I don't remember it.

Mary Arnold Jworn.

My Lord, I have feen the Prifoner feveral

Times under great Dilbrders, infomuch, that I

took him for a Man out of his Senfes at fundry

times. I have been in the Family eleven Years j

and to the beft of my Knowledge I never heard

him fpeak fix fenfible Words together; and after

the Death of my Father he left the Houfe.

Before the Death of my Father, I went down
every Summer. I have feen him in great Difor-

der. One fine Day in the Summer-Time, his

Sifter, his own Sifter, went into the Garden ;

they kept a Dairy, and the Pots, and the Milk-
Pans were out, and he threw a Stick, and fhe rcN

proved him, Pray don't you, fays fhe, you'll

break the Milk-Pans : Fie catches it up, and

threw it at my Sifter, and ftruck her with it about

the Temples ; with that, fhe fell into a Pafllon

of Tears, had like to have fainted away 5 we got

Water, and recover'd her ; but we were afraid he

had prejudiced her Eyes, and that (he would lofe

the Sight of one of her Eyes.

Mr.
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Mr. Juft'ice Tracy. What, with any Hurt he

had gave her ?

Mrs. Arnold. Yes, my Lord, and we fent for

Mr. ThomAs Howard, and he came to us : I

don't remember Whether it was juft then, but he

came that Day, and let her Blood. After the

Hurry and Surprize, I went to him, and re-

proved him feverely, and afk'd him how he could

do fuch a wicked Thing to his own Sifter ; he

laugh'd at me, and I drew back, for fear he

mould do me a Mifchief. Then I did declare,

that I believed that he was, at Times, a Mad-
man. When he fat at Table, he would not fit

like other People ; he would put his Fingers out,

and had ftrange, furprizing, antick Ways, which

I never did fee in any Perfon in my Life before.

And after the Death of my Father, he laid at an

old Woman's Houfe, that ufed to weed in the

Garden, and when fhe and I have talk'd about

Edward, the old Woman would fay, Depend on

it, Mr. Edward is a Madman.
Mr. Juftice Tracy. It is no matter what fhe told

you, What is your Obfervation ?

Mrs. Arnold. It was always my Opinion : He
would do feveral furprizing Things.

Mr. Juftice Tracy. What, you are the Wife of

Mr. Nathaniel Arnold ?

Mrs. Arnold. Yes, my Lord, I am.
Mr. Serj. Chejhyre. How long ago is it, that

you made thefe Obfervations ?

Mrs. Arnold. I have lived eleven Years in the

Family : It is about five Years fince.

Mr. Serj. Chejhyre. You knew him before ?

Mrs. Arnold. Yes.

Mr. Serj. Chejhyre. How came you to obferve

it then, and not before ?

Mrs. Arnold. He was always a very ftrange,

unaccountable poor Creature.

Mr. Serj. Chejhyre. But you reafon'd with

him, Why would you throw the Stick at my
Sifter ?

Mrs. Arnold. I did.

Mr. Serj. Chejhyre. Did you talk to him as a

Madman ? Why would you ufe and talk Reafon
to a Madman ?

Mrs. Arnold. I ufed to reafon with him.

Mr. Serj. Chejhyre. Did you never fpeak to

them, that Care (hould be taken of him, and he
ought to be put under fomebody's Care ?

Mrs. Arnold. I have often' perfwaded my Bro-
ther, and Mr. Arnold about him : He lived by
himfelf; he was not mifchievous out of the Houfe

;

we never was afraid of him : About his Sifter,

that was the only Mifchief he did.

Mr. Serj. Chejhyre. And you reproved him
then ?

Mrs. Arnold. Yes ; and after that Time he did

not come in Sight of any of the Family.

Mr. Serj. Chejhyre. Did you hear of his Beha-
viour out of your Sight, that it was in a difor-

derly, diftracted manner ?

Mrs. Arnold. I have heard talk fo.

Mr. Serj. Chefoyre. If you apprehended it to be
fo, would not every body be amazed, that no
body took Care of this poor Brother ?

Mrs. Arnold. It was hard to confine a poor
1 Creature ; his Father did not think fit to do it.

The laft Time I fee the Prifoner, he came to

my Houfe ; it was about a Month before he com-
muted this Fact ; and as I was fitting, he came
i.i at the Back Door, and in a great Confufion.

I had a Niece with me* that had never feen him
before •, fays I, Don't be frighten'd at him, he
won't hurt you ; but he talk'd very much, and
look'd extremely wild, and he fat in a ftrange

manner, and my Maid reprimanded him for fit-

ting fo : Says I, Will you have a Difh of Tea ?

No, he would have fome Beer. I ordered them
to mix it with fome fmall Beer, for fear of
making him worfe. He talk'd extremely in-

wardly ; fays I, Speak out like a Man, if I can
anfwer you, I will. He told me he was be-
witch'd, he talk'd to himfelf, and I heard him
curfe feveral Times : Says I, Who hath bewiich'd
you ? He told me, The Imps. I afk'd him
what he meant by Imps ? He told me, they
danced in his Room all Night, and he could not
lie in his Bed for them, and the Devil did tempt
him, and the Imps ftood by his Bed. After
fome Time, he would have another Mug of
Drink, but I would not give it him : I told him,
As for this, it is for want of going to Church,
and employing yourfelf in good Things. To
this he faid, My Lord Onflow, Why fhould
I be plagued by him ? But, to the belt of my
Knowledge, I never heard any thing about my
Lord Onflow before, or of the Perfon he had in

his Mind.
Eleanor Arnold fworn.

I believe this poor Prifoner to have been di-

ftracted "for near feven Years, and in all that

Time, he hath not been capable of forming any
Defign, or plotting any thing againft any body,
but hath lived in a rambling, diftracted way.
The Twentieth of laft Augujl, he came to the -

Parifh Church of St. Nicholas, in fuch a manner,
that feveral of the Congregation obferved him
to be diftracted, and told me fo, and fpoke of
him to me. He then appear'd to me in a difmal
Agony, and quite out of his Senfes. The fame
Day, after my Lord Onflow was fo barbaroufly

fhot, 1 fee Mr. Juftice Allen, and afk'd him, If

he had ken my Brother r Mr. Allen told me he
had, and had been with him twice fince. I

afk'd him, if he thought my Brother to be di-

ffracted ? Mr. Allen faid, He appear'd to him to

be fo, and to be an Enemy to all Mankind. I

afk'd him, If the Prifoner had given him any
Account how he came to do fuch a horrid Fact ?

Mr. Allen anfwer'd, That this poor Prifoner de-

fired him feveral Times to fhoot him through
the Brains. I know it is reported, that he is not
diftracted, but I affirm it to be otherwife : I have
feen him, for nine Hours together, talk Non-
fenfe ; fometimes curfe and fwear, without the

leaft Provocation : And if your Lordfhip will

give me Leave, I can relate feveral Facts, as In-

ftances of his being diftracted. My Lord, fome-
times, when we have gone out, he hath got the

Fuel, fwept it up together, and made it up into

a great Fire, as if he would fire the Houfe. I

have feen him take live Coals out of the Wood
Fire, and throw them into his Father's Plate

:

He would often talk to himfelf feveral Hours :

Sometimes he would be in the moft tormenting

Agonies : And I do declare I have been in terrible

Frights, for fear he would do fome Murder.
Mr. Serj. Chejhyre. If you apprehended your

Brother in thefe melancholy Circumftances, why
did not you take Care of him ? .

Mrs. Arnold. We apply'd to the Minifter of
the Parifh, who was a very good Man, Mr.

Woodward,
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Woodward, and defired that he would endeavour

to reclaim him: He talk'd to him, but at laft,

he declared, he ought to be put into fome Mad-
Houfe.

Mr. Serj. Chejhyre. When was this ?

Mrs. Arnold. About five Years ago.

Mr. Serj. Whitaker. Was there any Difcourfe of

applying to a Phyfician, &c. You fay a Minifter

made ufe of Means to reclaim him, I don't hear

of any Phyfician confulted.

Mrs. Arnold. He never had any Phyfician, to

my Knowledge.

Mr. Serj. Whitaker. Had he ever any Phyfi-

cian, or any Care taken of him, as if he was a

Madman ?

Mrs. Arnold. No.
Mr. Juftice Tracy. He hath ftruck you ?

Mrs. Arnold. No, not me, it was another Sifter.

Mr. Serj. Darnell. Did you apprehend, from

any of thefe Circumftances, that he was like to

do Mifchief ?

Mrs. Arnold. Sometimes I have been afraid of

it : He would make a great Fire, and fhut the

Door, and keep us out.

Mr. Serj. Darnell. You have feen him take

live Coals, and throw them into his Father's

Plate ?

Mrs. Arnold. I did.

Mr. Serj. Darnell. Was you not afraid he

would have fet the Houfe on Fire ? Had he not

Senfe enough to do that ?

Mrs. Arnold. I believe he had done it, if he

had not been prevented.

Mr. Serj. Darnell. You did not think him fo

mad, as that it was neceffary to confine him ?

Mrs. Arnold. I did, in my Confcience, think

fo.

Mr. Serj. Darnell. And you did not confine

him ?

Mrs. Arnold. It was not in my Power.
Mr. Marjh. How long have you lived at Guild-

ford?
Mrs. Arnold. Three Years at Guildford.

Mr. Marjh. You can't but have obferv'd him
then often out of Order.

Mrs. Arnold. Often fo, by Fits.

Mr. Marfh. One of your Brothers fays, he

ufed to be worfe in Spring and Fall. Did you
ever fend for any Phyfician ?

Mrs. Arnold. No.
Mr. Marjh. If he was fo Spring and Fall, a

little Bleeding would have done him good.

Mrs. Arnold. I don't know but it might.

Mr. Marfh. Did you ever fend to your Surgeon
to bleed him ?

Mrs. Arnold. No.
Mr. Serj. Darnell. Was it the Opinion of

the Family, that he fhould be fent abroad for a

.Soldier ?

Mrs. Arnold. It was the Opinion of many of
his Friends ; but that is eleven Years ago.

Mr. Serj. Darnell. But he ufed to have his fran-

tick Tricks then ?

Mrs. Arnold. Yes.

Mr. Serj. Darnell. Whether did you look upon
it, that fending him for a Soldier would reclaim

hin-1

, or cure him of his Madnefs ?

Mrs. Arnold. Some were of Opinion it would.

Mr. Serj. Darnell. What ! cure a Madman ?

Mr. Marfh. Pray, how long hath your Father

been dead ?

Vol. VIII.

for Felony. 3°5
Mrs. Arnold. Five Years, laft Ocloher.

Mr. Marjh. How long before his Death was
this flinging the Coals on his Plate ?

Mrs. Arnold. I don't know, but I believe it's

more than feven Years ago.

Mr. Marfh. Do you know any thing that lhould

give him this Turn of Mind ?

Mrs. Arnold. No.
Mr. MarjJo. Whilft you have lived at Guildford,

hath it not been known and heard, that he went

a fporting with a Gun ?

Mrs. Arnold. Yes, frequently.

Mr. Marfh. Did you ever caution any body
againft letting him have a Gun, or Ammunition ?

Mrs. Arnold. No, I never did.

Mr. Marfh. Was he under any body's Infpec-

tion, or Care ?

Mrs. Arnold. No.
Mr. Serj. Whitaker. Did he not kill Rabbits,

and fell them?
Mrs. Arnold. I don't know.

Mr. Serj. Whitaker. Hath he not taken Fifh,

and fold them ?

Mrs. Arnold. I don't know.
Mr. Serj. Whitaker. Did you ever apprehend

any Danger from his ufing his Gun ?

Mrs. Arnold. Sometimes we have.

Mr. Serj. Whitaker. How comes it you have

not taken it from him ?

Elizabeth Arnold fworn.

Mrs. Arnold. My Lord, I have lived with

him fome Years, and for more than feven Years

I have obferved him to be mad at fome Times,

though not fo mad then as he hath been fince:

He was fo very mad fometimes, that I was very

apprehenfive of being mifchief'd by him ; he

would have Piftols and Guns, but I have taken

them all away from him. Sometimes he would

let off his Gun in the Kitchen, and give no
Warning : A great many Times he would fit

and talk to himfelf, and fwear : Sometimes he

would talk to inhumane Creatures in a different

manner from what I have heard any body in

their Senfes do. About a Month before my
Lord Onflow was fhot, I obferved, as I could by

his Eyes tell when his Fit was coming, I obferved

him to look more wild than ever I fee him in my
Life before. The twentieth of laft Auguft, he

came into the Parifh Church of St. Nicholas, flood

in the Front of the Congregation, with his Face

over his Breaft, and his Hair in fuch a difmal

manner, that I fee feveral look at him ; and they

told me, when I came out of the Church, that

my Brother look'd fo frightful, that they would
not meet him for ever fo much. On the twenty-

eighth of Auguft laft, we met Mr. Juftice Allen,

and we afk'd him, if he did not think him di-

ffracted ; he faid, He is a great deal fo, and he

appears to be an Enemy to all Mankind ; that he

would give him no Account, why he did this

Action, but defired him feveral Times to fhoot

him through the Brains. As to myfelf, the Re-
lation my Sifter, Mary Arnold, hath given of it,

is true, he had no Provocation from me •, fo far

from that, I was afraid of him, and I faid, Don't

throw the Stick at me ; but as foon as my Back
was turn'd, he took up the Stick, and threw it at

me, and afterwards laugh'd at it.

Mr. Marjh. Where did he live, when you was

afraid of the Danger of his Piftols and Guns ?

I i i i Mrs.
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Father's whether he had been fifhing in my Lord Onflow'*
Ponds* or had offended his Lordfhip with any
thinp- he had fair]? Nn? h#» k-nour ™..u:„~ i_i

Mrs. Arnold. Sir, he lived in my
Houfe at Katharine- Hill, where I lived.

Mr. Marjh. Then I find, when you was in the

Family, it feems you were afraid of his Guns
and Piftols ; How long have you lived at Guild-

ford ?

Mrs. Arnold. More than three Years
7

. I have

left off Houfe-keeping five Years.

Mr. Marjh. Have you not known him Have his

Gun at his Command, and that he ufed to go fre-

quently a fhooting ?

Mrs. Arnold. I did not know it of myfelf, but

I believe he did : He had no Gun of his own, but

he ufed to borrow one : When I left off Houfe-
keeping, I fold my Gun, and would not let him
have it.

Mr. Marjh. Why mould yon take fo much
Care when you lived together in the Family, and

take no Care afterward ?

Mrs. Arnold. I can give no Account of that

;

but my Father hath been advifed feveral times

to put him into a Mad-Houfe by Mr. Woodward,
the Minifter of the Parifh ; and Mr. Woodward
advifed my Father, in my Hearing, to put him
into a Mad-Houfe ; for he faid he was mad, and
nothing elfe would do him Good.

Mr. Marjh. Do you know this Mr. Smith ?

Mrs. Arnolds No ; I don't know that ever I

faw him in my Life before : I /do not know him.

When I firft heard of this horrid Action, every

body faid he was mad.

Eleanor Gittings fworn.

My Lord, I have believed him to be a Luna-
tick ever fince I knew him 5 which is almoft nine

Years : I was at his Father's Houfe with a Son

of my Mailer's ; I fee him do a great many wild

Actions ; I have heard him fwear and curfe,

fling Things a,bout the Houfe, without any Pro-

vocation : I have been often furprized at it ; but

hearing he had never done no Harm, I was paf-

five with it. My Miflrefs hath been at Katha-

rine-Hill'for four Years laft paft, fix, eight Months
at a time.

Mr. Juftice Tracy. What* at that Houfe ?

Mrs. Gittings. At that Houfe, my Lord ; and

hath come in at the Back-Door, and fat in the

Kitchen ; and feveral times I have found him
talking to himfelf : I have come in and fpoke

to him, and he hath made no Anfwer. Laft

March I went down : My Mailer's Son was fick,

and I fent for him to go a Fifhing, to get a little

Fifh. A Day or two after he came in at the

Back-Door into the Kitchen, he fat himfelf down 5

I defired he would go a Fifhing, and get fome

Fifh for the Child : He fat in a confufed Order ;

and at laft he told me the Child was well enough.

I fet Victuals before him, but he did not incline

to eat or drink, but he was in a great Hurry and

Confufionj more than I have feen him before :

I was amazed at it, and I afked him the Reafon ;

he told me my Lord Onflow difturbed him Day
and Night ; and alio he had fent Imps and De-

vils into his Room, and he had no Sleep, and he

was with him wherever he went. I have feen

him fince this, and I always found him in great

Diforder, always complaining of my Lord On-

flow's bewitching him, and he had fent into his

Chamber Devils and Imps, and he had no Reft,

and he could not go a Fifhing, for my Lord

Onflow was with him. I inquired at that time

thing he

that he

you

faid? No; he knew nothing, but
was with him perpetually. About May

he hurt his Arm, by jumping over a little
River

; and, as I was told, he went to Mr. Thomas
Howard.

Mr. Juftice Tracy. That's nothing what
was told.

Mrs. Gittings. My Lord, I only bring this as a
Circumftance. He went there, and Mr. Thomas
Howard applied a Plaifter, and rolled it up. The
next Morning he fent his Man to know how he
did: The Man called at a Neighbour's Houfe;
it feems he did not cafe to go by himfelf; and
when he came into his Room, there he found the
Plaifter and Roll thrown about the Room.

Mr. Juftice Tracy. Did you fee this ?

Mrs. Gittings. When I heard of it, I went to him,
and inquired why he ferved Mr. Howard's Man
fo, and would not let him do up his Arm ? Says
he, Mr. Howard and h,is Man are Rogues ; they
only wanted to make Jffues in his Arm, and his
Arm was well' enough, and they fhould do no-
thing to it. This I heard him fay. Some little

time after that, I underftood that Mr. White's
Rooks had offended him, by the Noife they
made in the Night, that he could not fleep for
them. I have heard abundance of Stories that
[ muft not repeat here; fo will only tell you

andfome. He came one Day into the Kitchen,
fitting in a difconfolate manner, I afked him how
he did ; he told me he was bewitched and di-
fturbed, and Mr. White's Rooks made fuch a
Noife, that he could not fleep nor be at Peace
Day nor Night : I told him he had ufed White
ill

: He faid he had no more Bufinefs to keep
Rooks than he ; and Mr. White is a Rogue, and
no body loves him ; and he knew his Wife did
not love him. This he told me, and faid they
had difturbed him all Night and Day ; and
was then upon the Story of my Lord Onflow
again ; I thought he had got out of one into
another.

Mr. Juftice Tracy. When was this ?

Mrs. Gittings. After May, between May and
June, in the middle of June, I believe. After this

was over, that the Rooks were done with, and
got out of his Head, then he begins with my
Lord Onflow afrefh ; then I often heard that he
complained of my Lord Onflow's plaguing him
Day and Night.

Mr. Serj. Chejhyre. Don't tell what you have
heard from other Folks.

Mr. Serj. Whitaker. Did not you live with Mr.
Edward Arnold ?

Mrs. Gittings. I live now with Mr. Nathaniel
Arnold.

Mr. Serj. Whitaker. Did you ever hear the Pri-

foner threaten my Lord Onflow, or his Life ?

Mrs. Gittings. Never his Life* nor
like it.

Mr. Serj. Whitaker. Did you
thefe Brothers that you have
threaten my Lord Onflow ?

Mrs. Gittings. No, I

threaten my Lord Onflow.

Mr. Serj. Whitaker. Did you tell any thing of

the Prifoner ?

never

heard

nothing

tell one of

him thus

never did hear him

Mrs. Gittings.

ther that I was

Yes ; I told my Mafter's Bro-

in a great Fright about the Pri-

fone;'

;
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foner ; that I believed him much worfe than ever
I fee him ; and much feared he would do himfelf
a Mifchief.

Mr. Serj. Whitaker. What Anfwer did he make ?

Mrs. Gittings. My Mailer's Brother feemed
furprized.

Mr. Serj. Whitaker. Did not he fay, Mind
your own Bufinefs, you have nothing to do with
it ; or to that purpofe ?

Mrs. Gittings. No ; I know nothing of it that
he faid fo. I have a great deal more to fay, my
Lord. My Miftrefs and I coming from Church
one Day, fome time before he fhot my Lord
Onflow, and coming from Church, a Shower of
Rain drove my Miftrefs into the Houfe of his
Landlady ; I was with her : The Landlady came,
and my Miftrefs afked where the Prifoner was-
fhe faid he was within : My Miftrefs told her
that fhe was very angry with him, and did not
defire to fee him ; fhe was very angry that he
fhould go away with Mr. Fawks's Horfe. His
Landlady told my Miftrefs, He is certainly mad,
and it was not to be minded what he faid or did.

Mr. Serj. Chejhyre. What you have heard goes
for nothing.

Mrs. Gittings. I was to fee the Prifoner in the

for Felony SO?
but my Lord fhould know it ; if he knew he
was in your Belly he would quickly come out
of it. Says I, If you will have, Ned, a Cha-
riot you and I will go to him. Then we con-
cluded what Time to go, which was about
Light or Nine o'Clock the next Morning to
go to my Lord Onflow's, and tell him he wis in
his Belly. Accordingly he got out of his Chair,
and took a Knife, and fwore he would carry that
with him. I tell you nothing but what is true.
So then comes in Harry , Mr. Flutter's Man
that belongs to the Horfes. He comes in with
a Whip in his Hand. I faid, Harry, will you
go and affift Ned and I to my Lord Onflow's, and
tell my Lord that he is in Ned's Belly ? Then
feveral came in, feveral Carriers to drink at my
Houfe : And this fame Man fell a laughing
heartily. I faid, Harry, will you go ? Yes, fays
he. But, fays I, Ned Arnold talks of carrying a
Knife. No, fays he, if you carry a Knife, we
may carry you there, but my Lord will take care
of us, and fend us to the Houfe of Correction.
Ay, fays I, and hang you too. He had been in
my Houle twice before. I will leave nothing that
I can remember.

Soil, for the Prifoner. I defire fhe may be afkedGoalin^^thetwenty-thirdoflaftMon^ wh^edldS^n^sBo orn^/d KdEeing the firft time I ever faw him fince he mot feel for my Lord Onflowmy Lord Onflow: I found him in great Diforder
then ; and I afked him how he came to do fuch
a wicked thing : He gave me no Anfwer, or
none that I could make any thing of. I afked
him if anybody had fet him to do it ; and he told
me it was one Swetman and Thomas Farmer-,
which I knew to be two little Boys : I wondered
at his Anfwer. I afked him how he did, and
told him the Time drew near for his Trial -. He
took no Notice of that ; he faid there was a great
Plague in the World ; and alfo that he knew not
how it came; but repeated it, God take his Soul,
if he knew how the Plague came, or any thing
about it

:
But abundance of times thefe Words

were repeated.

Mr. Serj. Chejhyre. What Words ?

Mrs. Gittings. God take his Soul,
how the Plague in the World came
what he meant by it; he told me the Wickednefs
of wicked People had occafioned it, and there
would be great Mourning in all the World. I
inquired what he thought would become of him
if he was to be tried and condemned ; he told me
he fhould have a Fortnight's Time to go where
he would, and do what he would : Then every
body would be eafy, and all would be at Peace.
This was on Saturday laft ; and he repeated the
Words, God take his Soul, if he knew any
thing of the Plague in the World, or any thin<*
about it.

°

if he knew
1 inquired

Mrs. Martin. Some time before he came to our
Houfe, and fat fcratching his Bofom, and feeling
and looking down into his Bofom, curfing and
fwearing, and he faid my Lord Ofllow was in
his Bofom, and he had fuch an Jnfluence over
him, that he could neither eat, nor drink, nor
fleep, or be at Eafe, for him.

Mr. Serjeant Comyns. You fpoke of carrying a
Knife; Did you afk him the Reafon why he
would carry a Knife ?

Mrs. Martin. No, I did not.
Mr. Serj. Comyns. Did you apprehend that he

defign'd any Mifchief?
Mrs. Martin. No, I had no Thoughts about

it ; I only talked in a jokerly way. And it

pleafe you, my Lord,- he was there looking in
his Bofom. One time he comes, fays he, There
is Sukey Monneux, my Lord Onflow is got into
Sukey Monneux's Belly. I did not know there
was fuch a Gentlewoman. Says he, He is fuch
a Plague to her, that fhe cannot eat, drink, or
fleep. Says my Daughter, about eighteen or
nineteen, not twenty, Years old, Can't you fhit ?

Becaufe he had faid he could not eat or drink. If
fhit, fays he, it won't ftink like another Man's

Turd. My Lord, it is true. I think I have no-
thing more to fay.

I

Mary Martin fworn.
Mr. Edward Arnold was in my Houfe, which

People faid was mad : Ned Arnold, mad Ned Ar-
nold. People would give him that Report ; or

' crazy Ned Arnold. Ned Arnold was in my Houfe,
and accordingly called for a Mug of Beer. And
pleafe you, I keep a Publick Houfe. When I
had fetched him a Mug of Beer, he fat himfelf
down by the Fire ; he fell a fwearing and curfing,
and fwore that my Lord Onflow was in his
Belly. Says I, Ned, what makes you fwear,
and curfe my Lord Onflow fo ? It is Pity, Ned,

Swetman fworn,
I took him to be a crazy fort of a Fellow,

not to be in his Senfes at all times. He would
fay he was plagued with the Buggs and Bollies,
that he could not reft a Night ; he was fain to
flop his Ears with the Rugg, or he could not
fleep. In the Morning fometimes he hath afked
me, Whether I could reft ? I told him, Very well.
I afked him, How he refted ? Says he, I am
plagued with the Buggs and Bollies. He lodged
at my Houfe fifteen Months.

Mr. Juftice Tracy. How long ago is it fince
he lodged at your Houfe ?

Swetman. He lived there till this Accident
happen'd,

Mr.
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J' ... i -t
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i
- < •: i_:~ u»„o -i r,nn. when I fee him in„»8

Mr. Serj. Whhaker. Did not you lend him a

'-fortes. Not at that Time : I did ufe to

lend him a Gun in the Winter, to moot Spar-

rows, tie. bin I did not lend it him at this Time

that this happen'd. .

Mr Serj Whitaker. Why did not you take

the Gun away from him ? This very Gun, that

he (hot my Lord Onflow with, did not you lend

Um
SLma». 1 did not lend it him at that Time:

I did fay, he might have, the Gun to go out

Mr. Serj. Whitaker. You gave him Leav to

have this Gun ; then I afk you, Would you lend

a Madman your Gun? ... ..V c

Swetman. I take him to be worfe fometimes

than other, as in Spring and Fall.
. A

Mr. Serj. Whitaker. Did you take him to be

fenfible at this Time ?

*£,/»«. He is more fenfible in the Winter

,

Sollicitor for the Prifoner. My Lord I defire

he may be afk'd, Whether he did not hear him

fav anything of my Lord Onflow -, that my Lord

llflow had
S
been there with his Wife? Or what

he heard pafs'd between this Man's Wife, and my

Lt2r?

He faid, My Lord Onflow had

brouaht a Hamper of Wine into the Kitchen,

and St it on the Dreffer over Night, and when

he rofe in the Morning, the Wine was drunk out

of the Hamper, and the empty Bottles were up-

on the Dreffer. When I have come home, It is

mie, fays he, my Lord hath been friggettmg

here and my 'Lord keeps Company with your

We, and your Houfe is difturb'd ; they keep

dancin* above Stairs, that I can't reft. I have

Ooen'dAe Kitchen Door, to fhow him that it was

not fo ; that there was no Hamper nor Bottles

th

Mr. Serj. Whitaker. Pray give an Account

when he had your Gun at firft.

Swetman. Sir, I can't do it.

Mr. Serj. Whitaker. I afk you, where your

Gun was at that Time ?

Swetman. It was at my Houfe.

Mr. Serj. Whitaker. What Gun had he when

he fhot my Lord Onflow ?
.

Swetman. It hath been reported that it was my

G
Mr. Serj. Whitaker. How came he by that

G
lwetman. I will tell you how he might come

to have the Gun: I was at Mr. Watted howing

of Turnips, before this happen'd; fays Mr.

Waite Can you catch my Conies ? Says I, I be-

Zv fomc can do it better than I :
Says he, I will

X Sixpen" a Coney to any body, for catch-

fno of them. When I came home, I happen d

to
S
drop a Word about it; my Boy was by ;

fay

he Ned, fliall you and I go and catch Conies ?

Sa'vs he I have never a Gun; fays he, You may

-fake my Father's Gun; and fays the Boy, We

will 20 halves. , , , ~
Mr. Serj. Whitaker. Then you left the Gun, as

he might take it ?

Swetman. 1 did not lock it up.

Mr Sen. Whitaker. How came you to fet a

Gun be fo in the way, as he might come at it,

if you apprehended him to be a Madman ?

Swetman. In former Times he did carry a

Gut and he came of a good family : I thought

J might let him have a Gun, when I fee him in

his Senfes. ., j. -.. - /

Mr. Sen. Comyns. You fay, this Difcourfe about

giving of Sixpence to kill Conies, gave occafion

that he had your Gun ?

Swetman. Yes, Sir. .

Mr. Serj. Comyns. Did he hear you fpeak it,

that fuch a one would give Sixpence, &c.

Swetman. Not to my Knowledge ;
but my

Boy took it up, and told him the next Day;

Mr Serj. Chefhyre. Pray, this Story you tell us

about a Hamper of Wine, when was it ?

Swetman. A pretty while before this hap-

PC
Mr. Serj. Chejhyre. What do you call a pretty

while ? . . • ,
•

•- '.'

-,

Swetman. I believe it might be half a Year.

Mr Sen. Chejhyre. Did not he ufe to have the

Key of your Houfe to go in and out as he pleafed r

Swetman. We had two Keys •, he had a Key,

but we could bolt the Door, and keep him out

of the Kitchen : I was afraid he would fire the

Mr .' Serj. Chefhyre. He might come in and out

when he would ?
. , ,

Swetman. We did not truft him with that

Liberty tb go into the Kitchen.

Mr. Serj. Darnell. Did you truft a Man in

your Houfe, that you was afraid would fire it r

Swetman. He could not come to that Place

where the Fire was. ;..
.

Mr. Serj. Darnell. You was often frighten d

left fuch a Thing fhould happen ? :,
>

Swetman. I was going to turn him going: I

told my Wife, This Fellow is fo mad, that we

can't keep him any longer; he is fit to go to

Bedlam.
, , . r u ~e

Mr. Serj. Comyns. Did you hear him fpeak ot

my Lord Onflow ? .

Swetman. He hath been railing [omeT'me.

When my Boy was alone with him, healkdmy

Boy for my Hog-Knife; the Boy aflcd him.

What he would do with it ? And he faid, He

would kill himfelf. '.
.

Mr. Serj. Comyns. Did you hear this r

Swetman. I did not hear him fay it, but my

Boy told me when I came home.

Mr. Serj. Comyns. Did you ever hear him fpeak

by way of threatening my Lord Onflow ?

Swetman. Sometimes he would hollow as an

Owl doth; fometimes he would fay Cuckoo.

Mr. Serj. Comyns. Have you ever heard him

threaten my Lord Onflow?

Swetman. I have heard him curfe and damn

my Lord Onflow. ,.

Mr. Serj. Comyns. Have you never heard him

threaten him

?

. ...

Swetman. One Time, about a Twelvemonth

ago, he faid he would fhoot my Lord Onflow at

the Horfe-Race, and look'd very wild.

Mr. Marfh. What Horfe-Race? Guildford

Horfe-Race ?

Swetman. I took it to be fo.

Mr. Marfh. Did he fay he would fhoot him at

the next Horfe-Race ? Or he would have fhot

him at the former Horfe-Race ?

Swetman. I took no further Notice of it
;

tor

I took him to be a crazy Fellow.

Mr. Marfh. But what did he fay ?

Swetman. He faid he would fhoot my Lord

Onflow at the Horfe-Race. ^
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Mr. Marjh. When was this ? Before the Horfe-

Race ?

Swetman. It was in May was Twelvemonth:

There was one Horfe-Race pafs'd: I never heard

he did motion it.

Mr. Marjh. You fay this was May was Twelve-

month ; How often hath he had the Ufe of your

Gun fince ?

Swetman. I don't know how often, becaufe I

did not mind : He never did no Harm.

Mr. Marjh. Hath he had it feveral Times ?

Swetman. He hath had it feveral Times.

Mr. Serj. Whitaker. Had he not the Gun
whenever he would ?

Swetman. No •, I ufed to carry it to Wood-

bridge* to fhoot Sparrows.

Mr. MarJo. Did not you bring the Gun home

309
Mr. Serj. Chejhyre. I fuppofe, at that Time,

you had given him a Nick ; I afk you, Whether
he faid, Cut my Throat ? Or, You will cut my
Throat ?

Wheatiy. He faid, Damn you, cut my Throat.
Mr. Serj. Whitaker. What Anfwer did you

make ?

Wheatiy. None : I was afraid.

Mr. Serj. Whitaker. Did you take every Man
for a Madman, that fwore when you cut him ?

Tydie Jwom.
Tydie. I have known Edward Arnold for feveral

Years ; and I never knew but that he was a crazy

fort of a Man.
Mr. Serj. Whitaker. What do you mean by a

crazy Man ? »

Tydie. He had feveral foolifh Expreflions.

Mr. Serj. Whitaker. Did you take him to be a

diffracted Man ?

Tydie. Sir, I could not take _him to be other-

wife.

Sollicitor jor the Prijoner. My Lord, I defire

again r

Swetman. Yes.

Sollicitor for the Prijoner. My Lord, as to the

Time of his taking the Gun, to go to fhoot Mr.

Waite\ Conies, Whether it was not the fame

Morning that my Lord Onflow was fhot ?

Mr. Juftice Tracy. He tells you he was not at he may be afk'd, Whether he heard him exprefe

home.
"

himfelf about the Buggs, and Bollies ? Or, Whe-
Sollicitor. According to his Information, whe- ther he propofed to take his Gun, and fhoot

ther it was not at that Time ? himfelf ?

Mr. Juftice Tracy. He faid he did not lend him Mr. Juftice Tracy. Did you hear him talkabouS

his Gun then, but he had it then. the Bollies ?

Sollicitor. Whether the Lane, in which this Tydie. I heard him fay, that the Bolleroys,

Fact was committed, doth not lead to Mr. Waite's and the Plagues plagued him fo, that he could

Turnip-field, where the Conies were ? not take his Reft at Night.

Swetman. It lays the fame way, and my Wife Sollicitor. Whether he defired that he might

thought he went, becaufe my Wife fee him, and

had lent him Money to buy the Shot, to fhoot the

Conies with.

John DedmanToww.
Mr. Juftice Tracy. What do you know of this

Man ?

Dedman. I know him to be a Madman.
Mr. Juftice Tracy. Why ?

Dedman. By reafon my Lord Onflow was al-

ways in his Mind ; he was always troubled with

my Lord Onflow ; he could never take no Reft,

the Devils and Buggs troubled him fo. In the

next Place, he rented a Houfe, he had nei-

ther Goods nor Beds, nor Chairs, either to fit

or lie down upon •, he had nothing to lie down

upon. He would come to the Houfe, and he

would beat them all out of the Houfe : I have

been call'd from my Work, to make Peace among
them.

Mr. Juftice Tracy. What Houfe ? To whom
was this ?

Dedman. To his Friends, to his Sifters.

Mr. Juftice Tracy. How long ago is this ?

Dedman. About five or fix Years ago.

Richard Wheatiy [worn.

Wheatiy. I have fhaved him thefe two Years

and he hath come into the Shop fometimes, fo

that I have been afraid to fhave him : Sometimes

he would come in, and go out again, and hath

fpoken never a Word.
Mr. Juftice Tracy. Why have you been afraid ?

Wheatiy. Becaufe he hath fwore all the Time I

have been fhaving him.

Sollicitor for the Prijoner. ?4y Lord, I defire he

may be afk'd, Whether he #id not ufe to

defire him to cut his Throat ?

take his Gun, and fhoot himfelf?

Tydie. I have feen him feveral Times.
Mr. Juftice Tracy. Did he fay he would take

his Gun, and fhoot himfelf ?

Tydie. I can't fay that; I don't know it, I

never heard it : I have heard him fit and rail, and

fwear, and damn to himfelf.

Sollicitor. I defire he may be afk'd, If he hath;

ever heard him fay any thing about any Tranf-

aclion between my Lord Onflow and this Swet-

man's Wife ?

Tydie. I have heard him fay, that my Lord
Onflow was one Night there, at Swetman's Houfe,

and he drank out a Hamper of Wine there ; and

they had Fiddles, and danced ; and he faid,

one Sentiman play'd to them : And when he came
down in the Morning, there was the empty Bot-

tles upon the Table.

Thomas Poulter /ow#.
Poulter. I ever took the Man to be not as

another Man ; he was always out of his Mind.
Mr. Serj. Whitaker. How long have you

known him ?

Poulter. Sir, I have known him this Nine
Years. One Time, he came in in a Paflion where
I v/as, and faid he would kill me.

Mr. Serj. Whitaker. What was the Reafon ?

Poulter. I know none at all; but it pafs'd over,

and he never did me any Harm, or any Wrong.
About a Fortnight before this was done, I was
working in the Field, and he came to me, and
look'd mighty melancholy ; he fwore and curfed,

and he faid at laft, Damn Tom Onflow, and I

afk'd, how my Lord Onflow had hurt him ? he

faid, he had bewitch'd him four or five Years

ago, and he had had nothing gone through him
never fince, and he fhould never be able to go

Wheatiy. One Time as 1 v/as fhaving of him, up May Hilt. This was about a Fortnight before

he faid, Dammee, cut my Throat. this Accident happen'd.

Vol. VIII. Kkkk Mr.
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Place, where there is none but hardMr. Serj. IVhitaker. Where do you live?

Poulter. At Goclaiming.
Mr. Serj. IVhitaker. Did you give any of his

Relations Notice of this ?

Poulter. A great many People knew of this

:

He faid, he wifh'd he could fee him to fcratch

him to fetch Blood of him, becaufe he had be-

witch'd him, and he would go to the King, and
know the Reafon, why my Lord Onflow plagued

him fo.

Mary Morris /worn.

Morris. My Lord, I have known him almoft

thefe five Years ; I always thought him mad, by
his mad Actions, as I have feen him in ; he hath

often come in at his Sifter's Houfe, and hath fat

himfelf down, and hath talk'd to himfelf ; and
hath fwore and curfed, and talk'd of the Plague,

and would look one way and t'other, and talk'd

to himfelf: He would fit fo an Hour together,

and then he hath got up, and gone away, when
his Sifter hath not been at home. On the Satur-

day before he fhot my Lord Onflow, he came and
afk'd for fome Small Beer : My Miftrefs was not

at home ; I fetch'd him fome ; he fat himfelf

down, grinn'd his Teeth, and had fuch Actions j

look'd one way and t'other, and without any
Provocation, curfed and fwore, and talk'd of
Plagues : I was fo frighten'd, I call'd my Fellow-

Servant into the Room ; I was afraid to ftay with

him.

Mr. Juftice 'Tracy. Did he fhow any Marks of

Rage?
Morris. Yes, my Lord.
Mr. Juftice Tracy. What did he do, befides

grinning his Teeth ?

Morris. He did not fay much ; he look'd about,

and talk'd to himfelf.

Mr. Juftice Tracy. How did he talk ?

Morris. He talk'd to himfelf.

Mr. Juftice Tracy. How ?

Morris. Oh ! very wildly ; with his Eyes look-

way and t'other.

Mr. Serj. IVhitaker. Was he curfing at any body
in particular ?

Morris. Not as I heard j I did not hear him
mention any body's Name.

Sollicitor for the Prifoner. My Lord, I defire

this Witnefs may be afk'd, What Tranfaction

fhe faw in the Man, and what Directions fhe re-

ceived from the Keeper, in the Houfe of Correc-

tion ?

Morris. I carried him Victuals every Day,
while he was there : He faid very little to me,
but behaved himfelf much as he ufed to do. The
Goal-Keeper, Mr. Flutter, and John Pullen told

me, that my Miftrefs mould not cut him Victuals

with Bones, nor they would not let him have a

Knife ; they were afraid he would make away
with himfelf; they ftripp'd the Meat off from the

Bones, before they gave it him : The good Wo-
man of the Houfe where he lodged, and the Boy,
went with me to fee him ; fays he, Jo, How do
you do ? Do the Plagues and Bollies plague your
Houfe as they ufed to do, when I was there ? and
the Boy laugh'd at it.

ing one

Stephen Fachm fworn.

Sollicitor for the Prifoner. My Lord, I defire he

may be afk'd, Whether he hath not found him
laid in a Lodge all Night in the Air?

Fcchin. My Lord, I found him in Loofley-

Lcdge, and there he was when I went to work

upon a

Timber.
Mr. Juftice Tracy. When did you find him there ?

Fachin. I can't remember the Time.
Mr. Juftice Tracy. Was it Night or Day ?

Fachin. It was in the Morning.
Mr. Juftice Tracy. Had he been there all

How long ago is this ?

Lodge

:

Night
Fachin. As far as I know, he had.

Mr. Serj. Chefljyre.

Fachin. About two Years ago.

Mr. Serj. Che/byre. What Time was it ?

Fachin. It was in the Morning about Seven
o'Clock ; we went to mend the Tiling of the!

I can't tell the Time of the Year it was.

Mr. Serj. Chejhyre. About what Work was you
about ?

Fachin. Mending the Tiling of the Lodge : It

was the Spring of the Year.

Mr. Serj. Chefhyre. About Lady-Bay ?

Fachin. It was then about.

Mr. Serj. Chefhyre. Did you afk whether he had
been there all Night ?

Fachin. No ; I did not find him at firft, but he
popp'd his Head out: When I found that, I look'd
up, and heard a Man cry, Don't meddle with my
Tobacco : I was furprized at it.

Mr. Serj. Chefhyre. Who brought you here ?

Fachin. Iwas fubpeena'd.

Mr. Serj. Chejhyre. Who brought you ?

Fachin. Mr. Arnold..

Mr. Serj. Chefhyre. Which of them was it?

Fachin. I don't know both } Mr. Arnold, of
Katharine-Hill.

Mr. Serj. Chefhyre. Had you any Promife of
any Money, or any thing elfe, if you could fwear
him a Madman ?

Fachin. No, my Lord.

Mr. Serj. Chefhyre. Were you not told, it fhould

be worth Thirty or Forty Shillings to you, if you
could prove him a Madman ?

Fachin. I had nothing promifed me.
Mr. Serj. Chefhyre. I afk you, Whether they

faid, It mould be worth fo much to you ?

Fachin. No.
Mr. Serj. Chejhyre. Did no body fay fo to you ?

Fachin. No.
Mr. Serj. IVhitaker. Have you not declared,

that this Arnold was a Rogue, and no Madman ?

Fachin. I believe he is a Lunatick Man.
Mr. Serj. IVhitaker. I afk you, Whether you

have ever declared that you believ'd him a Rogue,
and no Madman ?

Fachin. I believe I always took him to be a
Madman.

Mr. Serj. Darnell. Did you never fay to any
body, that it was your Opinion, that he was not

mad, but a Rogue ?

Fachin. Sir, I never faid any fuch Thing in my
Days : No, indeed, I did not.

Mr. Serj. IVhitaker. Did you not fay fo to one

Sentiman ?

Fachin. No.
Mr. Serj. IVhitaker. Had you no Difcourfe

about it?

Fachin. No, no.

Robert Dandy fworn.

Dandy. My Lord, I have known him a great

many Years ; I ll^ed near his Father's ; I never

thought him any thing but a crazy Man, feldom

in his Senfes : His Father hath fent for me over
' feveral

.
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fcveral Times, to defire him to be civil ; for he

would be ready to beat his Sifters and his Father

out of Doors : I told him, if he would not be ci-

vil, I would fend him for a Soldier. I had him
before a Juftice of Peace, to frighten him, but he

was as bad when he came home again.

Mr. Juftice Tracy. Did you hear him threaten

to turn his Father and Sifters out of Doors ?

Dandy. I did not hear him : He abufed his

Father, and I had him before a Juftice of Peace;

I was Con (table.

Mr. Serj. Chejhyre. Did you take this to be a

Carriage to a Madman, or to a wicked Man, to

reclaim him ?

Dandy. I did not take him to be in his Senfes.

Mr. Serj. Cbefhyre. Why did you carry him be-

fore a Juftice? Was he not a wicked Rogue, an

untoward Boy ? Was not that the Reafon why his

Father fent him for a Soldier ? Do you ufe to fend

Madmen for Soldiers ?

Mary Swetman fworn.

Sollicitor for the Prifoner. This is the Wife of

Swetman.

Mr. Juftice Tracy. What have you to fay ?

What is your Opinion of the Prifoner ?

Swetman
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Victuals, and I could not reft for them. He faid,

He came down one Morning, and he faw a Ham-
per, and Bottles of Wine, ftanding upon the

Dreffer, as my Lord Onflow and I had drank
out, and he had been there friggetting ; and I

was in a Paffion, and my Hufband laid, I was to

blame to take Notice of him* for we took him
for a Madman.

Sometimes I have defired him to read a Chap-
ter in the Bible, when my Hufband hath been
abroad, to pafs away the Time, till my Hufband
hath come home, which he did fenfibly : I de-

fired him to read another, he did it very fenfibly.

Another Time, as he was fitting down on the

Couch, by the Fire-Side, I fee him look very
wild, and I came to him, and faid, Come take

the Bible, and read, and put all thefe abominable,
wicked, diffracted Things out of your Mind ;

he gave me no Anfwer, but took the Bible out

of my Hand, and look'd in it, and fwore and
rail'd, and faid fuch Things as I am fure could

not be in the Bible, and he look'd very wild, arid

very mad.
Mr. Serj. Chejhyre. How long was this before

this Accident happen'd ?

Swetman. I can't tell how long, it was within

I really think he is a Madman, and the Time he was at my Houfe.
Sollicitor for the Prifoner. Pleafe to afk her about

the Rugg at her Houfe.
Mr. Juftice Tracy. What do you fay relating to

Swetman. One Morning, in a raging Condition,

I heard him fwear, that he had pull'd my Rugg
to pieces, and had ftopp'd his Ears with it.

not in his right Senfes

Mr. Juftice Tracy. He lodged at your Houfe ?

Swetman. He lodged at my Houfe.

Mr. Juftice Tracy. When ? About this Time
that this Accident happen'd?

Swetman. Yes, my Lord : Though when he

came to my Houfe, I took him to be a pretty

fenfible Man. After a little Time, he grew very

a Rugg

When he came down Stairs, he came raving, and
mad ; and one Sunday Morning, he got up, and pulling the Stuff out of his Ears, and raving at

walk'd out with my Son up the Chappie-Hill, and the Bollies and Bolleroys, and I know not what,

to my Son,when he was upon the Hill, he faid

Jo, I won't come to your Houfe.

Mr. Serj. Chefhyre. Was you there?

Swetman. My Son told me fo.

Mr. Serj. Chejhyre. That won't do.

Swetman. He faid he would not come to my
Houfe any more : It rain'd that Night, but he

-did come, and went to Bed. The next Day he

went a walking, but I don't know where : At
Night he came home ; I heard him come
home : About Nine, I defired him to come
in, and go to Bed, becaufe my Hufband was not

at home : He faid, He come in, he would not

come in, I had got Rogues hid in the Houfe ;

and I faid, No, Mr. Arnold, or Edward, or Ned,
I can't tell which •, he ftepp'd over the way with -

fuch a Fury, and faid, He would not come in to

Night : I thought he fhould not come in to fright-

en me

and faid, The Bollies plagued him, and he thought

my Lord Onflow plagued him.

Sollicitor for the Prifoner. My Lord, I humbly
beg the Favour, that fhe may be afk'd, relating

to the Tranfaction that Morning, when this un-
happy Accident happen'd, that fhe would give

your Lordfhip an Account, if you pleafe to afk

her, whether he lay at home that Night, and
what pafs'd between her and her Son, relating to

Mr. Waited Conies ? and whether fhe did not

mention, that Mr. Watte would give Sixpence

for every Coney they catch'd, becaufe they eat his

Turnips ?

Mr. Juftice Tracy. You would have me to afk

thefe Queftions ? Did he lay at home that Night?

Swetman. My Lord, he did not lay at home
that Night; I never heard nor fee him till about

Six o'Clock ; he took a Bafket of mine, and

went to Guildford, and bought a Loaf; in the

mean Time, I got up,, and he, to the beft of my
Knowledge, afk'd me, whether I had feen or

heard any thing of the Fox-Hounds ? and I faid,

No, don't trouble me, I have fomething elfe to

mind : That was in the Morning, after he came
from Guildford.

Soil. Did you hear him fay any thing about

Waiteh Conies ?

Swetman. Yes ;„ after he came home, he

after, my Hufband came home, and as he fat by afked me if I had heard or feen any thing of the

I lock'd the outward Door ; he

Key, fo had I, and 1 bolted the middle
that when he

fhould come
the Morning,
there 'till the

had a

Door,
got in at the outward Door, he

no further. At Two o'Clock in

he comes to the Door, and fat

Clock went Three, then he came
in ; I finding him there, got up, and open'd the

middle Door ; he went to Bed, faid nothing to

me, or I to him, but look'd out of Humour, in

a wild, ftaring, diffracted way : A little while

the Fire, he came to him -, Stephen, fays he, you
are a pains- taking Man, but you have a bad Wo-
man for your Wife, ami he made me out as if I

was naughty to my Hufband ; fays he, She hath

fuch Rackettings, and fuch Doings here ; fhe

hath had Men above Stairs, fed them with

Fox-Hounds ; and he looked fadly

He went out of Doors,

fat down,

wild and

indifferent. He went out of Doors, and came
in again; fat down, and got up again, and

was very untoward. My little Boy came in,

and afked him, Whether he would go and flioot

Mr. Waite's Conies ? For my Boy faid Mr.
Arnold
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Arnold fhould fhoot them, and he would bring

them to him. And Mr. Arnold faid, he had no

Powder nor Shot, nor Money to buy any. And

my Child laid, I will go with you and afk my
Mother. So Mr. Arnold allied me to lend him

a Shilling-, and I did lend him a Shilling's worth

of Halfpence \ and my Child wanted to go with

hini to Guildford to buy this Powder and Shot J I

faid, he fhould not go, but he mould go to

School ; and Mr. Arnold was to go to Guildford

and back again.

Soil. Did he borrow it to buy Powder and.

Shot ?

Swetman. He borrowed

Shot, to fhoot the Conies,

Soil Did he give that as

Swetman. Yes -,

him ; and he was

it to buy Pcwder and

fo far as I know,

a Reafon ?

ny Child was to go with

overjoyed that he was to go

with him to fhoot the Conies.

Mr. Juftice Tracy. Then he went away, and

came home again ?

Swetman. Yes.

Mr. Juftice Tracy. How far do you live from

Guildford ?

Swetman. About half a Mile. After he had

got Powder and Shot, I fee the Gun ftanding

in one Corner in the Kitchen. At laft I thought

he had not a Mind to go and fhoot the Conies.

He was gone out of the Door ; a Man and a

Woman came and defired me to ftand at my
Door, there was a Horfe and a Hamper coming

a Witnefs or two, to confirm this Witnefs's Evi-

dence.

Eleanor Arnold called.

Mr. juftice Tracy. Did you hear what this

Witnefs faid ?

Eleanor Arnold. Yes ; fhe related the fame thing

to me.

Mr. Juftice Tracy. How long ago ?

Eleanor Arnold. About a Fortnight ago.

Mary Arnold. And fhe gave me the fame Ac-
count.

Mr. Copeland fworn.

My,Lord, I was with him in the Marfhalfed.

I afked him, What could induce him to murder
my Lord Onflow ? He made me little Anfwer
at firft; but at laft he faid, My Lord Onflow had
bewitched him ; and if he had any Money in

his Pocket, he could not fpend it in any Quiet

;

my Lord Onflow troubled him, and run in his

Head, that he was never eafy, nor never quiet..

I afk'd him, Whether any body had put him
upon this Action ? And he hefitated pretty much
at firft, and afterwards he faid, No ; no body
had put him upon it. I went afterwards once

more to him in the Marfhalfea, and I afked him
again, Whether any body had put him upon
doing this barbarous Action ? And he faid, That
my Lord Onflow (the People had faid,) was the

Occafion of all the Troubles in the Nation ; he

faid, that he could not have any Peace nor Quiet
in himfelf in his own Mind ; and he was in a

by •, I ufed to buy Fifh of them as they went by.
t deal of Confufion. I could not tell what to

make or it, that I could not but judge he was1 "defired Mr. Arnold to ftand at the Door, while

I went up to drefs. I took it he would ftand at

the Door while this Horfe and Hamper went

by. To the beft of my Knowledge, he faid he

would. I went up. Afterwards he came, and

faid, Are you coming down ? I faid, No : But

I faid, If you want to go, you may go. I

thought him a trufty Steward. So he went away.

I looked to fee which way he went. He went

up the Lane towards Mr. fFaite's Turnip-field.

Then I went away to drefs my Head. I was

but juft gone, but I heard the Gun go off.

Thinks 1, This Man hath fhot fomething in the

Lane. When I looked, I faw fome Gentlemen,

and fome Horfes, and no body upon them. Then

I thought he might have frightened the Horfes,

that they had thrown the Gentlemen. Immedi-

ately one came to me, and faid, Dame, bring a

Chair : Which I did. And' I faw a Gentleman

was fhot: He was wounded, and bloody. Some-

body faid, Have you got fome good Brandy, or

fair Water? I went and fetched both. When
I came again, I did not know that this was my
Lord Onflow.

Mr. Serj. Whitaker. Plad you heard him fay

any thing that Day, or before, threatening my
Lord Onflow ?

Swetman. Yes; I have heard him fay, he would

kill my Lord Onflow.

Soil, for the Prifoner. And nobody elfe?

Swetman. He hath faid he would kill me ; and

he hath threatened to kill Sentiman ; and he hath

threatened to kill my Child ; for you are plagued,

and I am plagued, and your Child is bewitched,

he faid.

Mr. Marfh. Where did this Gun ftand ?

Swetman. It flood fometimes in one Place, and

fometimes in another.

Soil, for the Prifoner. I beg leave to examine

befides himfelf, mad I thought.

Mr. Darby fworn.

i
My Lord, by Command of my Lord Onflow,

I feveral times called this Man to Examination.

Mr. Sen. Chefhyre. My Lord, I fubmit it to

your Lordfhip, Whether this Evidence ought
to be permitted in this Cafe, as to this Man's
Behaviour fubfequent to the Fact ; the Evidence
antecedent to the Fact is very proper ; but the

fubfequent, it is very likely, may be counterfeit.

Mr. Juftice Tracy. It muft be fubmitted to the

Jury, as it appears to them, both before and
after.

Mr. Darby. My Lord, by Command from
my Lord Onflow, I called this Prifoner feveral

times, to examine him, to fee if I could find the

true Caufe why he did this Action. 1 have been

with him by myfelf, with his Friends and his

Brothers; but I could never get any tolerable

Anfwer. He faid, my Lord Onflow had be-

witch'd him, and was a Trouble to him.

Soil, for the Prifoner. We have —

—

»

Mr. Juftice Tracy. You have had an Indul-

gence, the greateft that ever was given before ;

but I would not ftop you.

Soil. My Lord, I humbly fubmit it.

Mr. Serj. Chefhyre. Will your Lordfhip pleafe

to favour me, by way of Reply, to take Notice

of fomething ?

Mr. Juftice Tracy. You hinted fomething, I

think, by a Queftion. You had one of the Wit-

neffes afked, Whether this Man was in a Dif-

guife ? Do you believe there is any thing in that ?

If you affure me that Mr. Hungerford tells you

there is any thing in that Matter, I will hear

him.
Mr.
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Mr. Hungerford. I can't tell what to fay ; I have

the Aft of Parliament ; I have itlooked over

in my Hand.

Mr. Juftice Tracy. I afk you

telieve there is any thing in it ?

Whether vou

in relation to this Claufe in the Aft of Parlia-

ment. E>ery Judge was of Opinion, It is an
intire Claufe of itfelf, and it had no relation to

the former Claufe of being in Difguife, &c. So
that there is nothing in this Objeftion. I was
under no manner of Doubt myfelf before, but I

was willing to have my Brothers Opinion.

Mr. Bains. It would be Prefumption in me
never certainly was any thing to offer any thing further, if it is the Opinion Of
that honourable Perfon. As all the Judges.

Mr- Hungerford. I believe there is a great deal

to be faid for it. If this Man was not in Dif-

ouife, he is not within the Aft of Parliament,

As to the Attempt

more barbarous to

to the Prifoner, here hath been all the Fairnefs

human Nature can expeft. I muft fay, that as

to the Relations, they have had all the Kindnefs,

and Indulgence. And as to the Matter, that is

proper to be mentioned when we have gone

through the Evidence on both Sides : I beg leave

to do it very fhortly.

Mr. Juftice Tracy. Two things upon the com-

mon Rule of Conftruftion : in the Repetition of

the Words, or doth not fhew it to be two

Claufes.

Mr. Hungerford. Your Lordfhip obferves, that

the Rule of interpreting all Afts of Parliament

is, that of the Preamble, and that of the Title. I

believe of late Years in the minuted Claufe in an

Aft of Parliament there is fomething of it hinted there can be nothing plainer, than that the De-

at in the Title itfelf. Your Lordfhip will ob-

ferve, the Title here is, An Aft of Parliament^ &c.

My Lord, it can't be faid, there is nothing of

that Cafe provided for : If this is a Cafe, the

Faft governs ; that this Man muft be in the Claufe

of the Aft of Parliament, that this Perfon did ma-

licioufly moot at, &c. It feems the firft Part of the

Preamble then, and the being in Difguife, runs

thro' the whole : Thefe Reafons give me fome

Mr. Juftice Tracy. It is indeed ; I did intimate

it to Mr. Hungerford.

Mr. Hungerford. I humbly thank your Lord-
fhip for the Indulgence you have given me, and
I wave it.

Mr. Serj. Chefhyre. My Lord, I beg leave to

take notice of the Evidence that hath been of-

fered, and the Defence that hath been made on
the behalf of the Prifoner j and as the Council

have waved the Objeftion on the Indiftment

;

and if they had known the Refolution of the

Judges, it ought not to be renewed : But fince

they have waved it, and the Matter is fo plain,

the Matter now ftands upon the Evidence -, and
I think, as it ftands upon the King's Evidence,

fendant

Shooting,

is guilty of this wilful and malicious

as it is laid in the Indiftment. Gen-
tlemen, now I may fay the Faft hath been pro-

ved to you in the proper way. The Aft, the

Manner of the Aft, and the Behaviour after the

Aft : He did behave himfelf like a Lunatick

;

but I muft fubmit it to you, whether there is

any Appearance in his Behaviour like a diftrafted

Man, fo as to have the Protection of the Law.
Hope that I fhall be in the Opinion of the Court. Gentlemen, that he defigned this Aft, you have

Again, in relation to his Majefty's Proclama- Evidence of his coming to the Witnefs to

tion, which notifies the fame Offences as are enu- have the biggeft Shot ; he never ufed to call for

merated in this Aft •, I have here this very Pro- any but that Sort to kill Rabbits ; but now he

clamation •, and it doth not notify it otherwife, calls for the biggeft Sort ; he had a different Ufe
than fuppofing being in Difguife ; that is a Claufe

which governs the reft ; and the Proclamation is

a Rule for the Aft of Parliament. The Aft of

Parliament goes no farther than the Proclamation,

as to feveral Perfons in Difguife, &c. So in the

Proclamation there is this ExprefTion, Being in

difguifed Habits, and Blacks. We reafon, there-

fore, that no other Perfon is fuppofed to be cri-

minal here. But when one puts a Cafe upon the

Aft that carries the utmoft Abfurdity along with

it, as fo it will be if this be allowed, if any Per-

for it than he ufed to have. The Preparation is

very fuitable to the Defign ; at that time his Be-
haviour is as ufual ; that he calls for the Powder
and Shot, and pays for it, in the fame Propor-

tion as he ufed to do : There did

that time any great Diforder in

As to the Faft, they that were

find he was fullen ; he went on,

as well as any body could ; and

not appear at

his Behaviour 1

prefent could

he took Aim
his Behaviour

afterwards, his Countenance was pale and livid,

which fhews Guilt, and Thoughts of Remorfe,
fon that wilfully or malicioufly fhoots at another Anger, and Revenge. As to the Man's Cafe,

without being in Difguife, is to commit a Felony upon their Evidence, they have made the Point

within this Aft of Parliament. Suppofing the very material, what Condition of Underftanding
Militia in their Exercife, two People go out to and Sanity of Mind this Man had at this time,

fight with Sword and Piftol, they both fhoot at I muft agree that a Man that is a Madman, a

one another ; neither is hurt ; yet by this Aft of

Parliament both of them are Felons.

Mr. Juftice Tracy. I dont think that. What
do you think of the next Claufe, Sending a Let-

ter without any Name fubfcribed thereto, or,

jfefr.

Mr. Hungerford. There is this Circumftance

attending this Noble Lord's Cafe, that he is alive,

and not killed by this Faft : And may he flill

live, to purfue the noble Purpofes and Views the

Serjeant hath mentioned. My Lord, this is the

only thing I have to offer on this Occafion.

Mr. Juftice Tracy. Becaufe I knew I was to

have this Caufe come before me, I have had a

Meeting of my Brethren, to have their Opinion

Vol. VIII.

Lunatick at the Time, he can't in the Law be faid

to be guilty of Felony. When I have fo far

confented as this, that the other Side fhould fee

it is all of a piece with the Ufage the Prifoner

hath met with ; but I muft fubmit it to my Lord's

Direftion, whether they have given any Proof
that the Man was at the Time, or before, a

difordered Lunatick Man, deprived of his Senfes

by the Vifitation of God Almighty. And as to

the Rule of judging, it is not, that a Man afts

like a Madman, and doth an Aft that a Perfon

in his right Reafon ought not to do : No Man
that kills another voluntarily, afts like a Man
in the Ufc of his Reafon : No Man that commits

a Sin, a wilful Sin, can fay that he acls with

L 1 J

1

Reafon i
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Reafon ; he parts with his Reafon :' But confider

what the Law fays, That the Man that commits
fuch an Act, is moved by the Inftigation of the

Devil; which is
.
brought in there to fhew the

' Horror of the Fact. And if the Man doth act

as if the Devil moved him, and that no Man in

his Senfes and right Mind would do fo ;

you muft not interpret it, that every Man that

acts thus is a Madman y then your Lives and
Fortunes are all at Stake, and at the Mercy
of a wicked Man. Every wicked Man acts by

a malicious wilful Will. Therefore confider the

Evidence given is of this Kind, and you can't

blame them. I don't blame them ; here are five

of the Relations, two Brothers, two Sifters, and
one Son-in-Law ; that they fhouid come and
do all they can to fave their Brother from hang-
ing: It will be a Trouble to them, and a Dif-

grace. Notwithftanding, now they fwear that

they have always looked upon him to be Luna-
tick, and deprived of his Senfes ; it is impoffible

to believe them to be in earned, and to have
acted like honeft Perfons themfelves ; and the

like of Swetman; and, which brings 1 think nine

or ten of their Witneffes under this Confident-

tion, Is it poffible that thefe People believed

and thought what they now fwear, and they

tell you for the Years they have known of him ;

and becaufe they have looked upon him as a

mad, diffracted Perfon, deprived of the Ufe of
his Reafon : None of them have done any thing

to reftrain this Man, to prevent him from doing
any Mifchief ; and they tell you the Reafon is,

they feared no 111 of the Man : The Account
they have given of him is, that he was an unto-

ward wicked Boy; and as he grew up to be a

Man, he ftill grew more wicked ; fo that he ra-

ther appears to have been a wicked Man, than a

Madman : Confider therefore if they are to be

believed. Fie was defigned to be put Appren-
tice in London ; but he ran away : They after-

wards put him to a Brewer, or intended it : Did
they tell the Perfons they put him to, We
would have you take him, he is mad ? They
would have lent him into TorkJIoire ; the Boy
would not go : So that he would not fettle any

where. Is that the Sign of a Madman ? No, of

a naughty, roving Head ; and if all your Sons

and Servants are mad that act thus, upon my
Life you will cut off a great Part of Mankind.

Confider how they ufed him ; they have com-
plained of him as a wicked Man, and they would

put him in Terror; We will make you do fo and

fo ; and they did fend him for a Soldier. Have
you heard that the Man was difcharged out of

the King's Service, becaufe he was a Madman ?

No, he ran away ; no body but what is fatisfied

but that the Man had Capacity, if he had had

Diligence, but was an idle, roving Man. The
Provifion made by the Father, and conftantly

paid him by the Son, fhews him to be in his right

Mind : He was a Spendthrift ; his Money
would not laft ; he ran a Score ; which fhews

him a bad Hufband : But is it poffible, that if the

Father had looked upon him as a Madman, he

would not have directed fome Care to be taken

of him, as fuch ? Would this Brother that pays

him twenty Pounds a Year, and the Man remem-

ber the Return of the Period, as faft as it comes ?

Did he withhold it, and. fay, You are not fitted

to be trufted ? Says he, I want it ; therefore let

me have it. Is it not proper ? Why if you

muft have it, give me your Receipt, here is your
Money. Would he not reply, You are not fit-

to be trufted ; we will fee your Taylor, and pay
him; we will fee your Score, and fee you are

not impofed on ? This is proper, if a Man was
void of Reafon ; but as foon as the Quarter
comes, he comes for his Money ; they pay him,
and take' his Receipt. Therefore confider, Gen-
tlemen, whether their Actions don't faliify their

Qath : They fay, It is a great Trouble to have
fuch a Brother ; we have offered and endeavoured
to make all the Satisfaction we can : But we defirc
to fave his Life; and we can't do it by any Act,
but thefe things which we fwear, and our Actions
will contradict.

It would not become me to run through the
Particular of every Witnefs ; I fhall only take
Notice, that not one of thofe, whether Relations
or Perfons acquainted, that they ever applied to.

any Perfon to have fome Courfe taken with him,
as a Lunatick, or a Madman. You know there
are Methods to be ufed in Spring, and Fall, and
Summer Time : Have you found that this Per-
fon hath ever been let Blood? Hath any thino-

been done towards his Recovery ? I don't find

there hath. Confider, Gentlemen, that thefe

People that have a Brother, if they would have
it believed that he is thus deprived of his Senfes,-

whether, they would have dealt with him as they
have done.

They fent Mr. Woodward the Minifter to him
to reclaim him, to reform him ;- he had been abu-
fing his Sifter, beating her with a Stick : The
Parfon comes to him, admonifhes him ; tells them
afterwards, I have faid proper Things to him ;

but he is fitter for a Doctor than for me. Did
they themfelves believe this, and would they not
have taken the Hint? No.

If in cafe a Man that hath led a vicious Life,

been a fullen, morofe Man, would curfe by him-
felf, and would live by himfelf, if that Man
would work himfelf to do an ill Action, this

Man is mad, and hath been fo for twelve Years,,

though no body can fay he was fo before. He
looks otherwife to day than he did yefterday ;

and very likely he may have been inftructed by
his Solicitor and Friends. I don't impute any
thing to any body; but it is a very convenient

Art for a vicious Perfon to make ufe of.

He was always left to himfelf, never confined,

or any Commiffion of Lunacy taken out. The
Law is now for any Juftice of Peace to have
Power to confine fuch a Perfon : It is dangerous

for all Men ; it would be to have the Lives of all

Perfons in their Power.

It is very remarkable, that this Man had the

Ufe of a Gun, moft of them fpeak for a great

many Years laft paft; he had it in his Father's

Time : It feems he was a good Markfman ; he
ufed to ftioot Rabbits. The Witnefs faid he

bought three Pounds of Shot at a time : He had
no Gun of his own ; the Man had the Ufe of the

Gun but at the time when the Man himfelf took it

with him when he was gone a Malting. Don't you
think thefe were wife People to let him do fo, if

they thought him a Madman ; they would not have

trufted thefe Arms for him to have Accefs to,

when they were told that Morning the Man was

gone to buy Powder and Ball, if they looked

upon him as a frantick Man, fure they ought to
\

remove thofe Inftruments of Mifchief out of his

way ; fo that it fhouid not have been in his Power
to
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to do what he did do. The Fact is a Queftion

you will take into Confideration.

My Lord, we fhall fliew firft this Man's Exa-

mination, notwithstanding he was afterwards

fullen; and as he exprefTes it, What doth my
Lord fend his Fools after me ?

What is put down in Writing is what we fhall

lay before your Lordfhip, fubfcribed by his own
Name : Notwithftanding they would have it that

he is entirely deprived of Reafon, your Lord-

fhip will find fome Letters writ by himfelf, ta-

king Notice of the Difficukies he was under,

that the People took his Cloaths from him ; it

was eafier for him to die, rather than live in fuch

unhappy Circumftances ; and defires to be brought

to his Trial : This was during his Confinement,

and is very proper for your Confideration; and

for thefe People to come to fwear he is a Mad-
man, and the Man to look fo too, is very furpri-

zing. We will lay this Matter before you, toge-

ther with a Witnefs or two, and fhall fubmit the

whole to your Lordfhip's Direction.

* Mr. Serj. Whitaker. My Lord, I beg one Word
by way of Reply. They have given fome Ac-
count of his Behaviour fince his Confinement.

Gentlemen, I can't but take'Notice of his Beha-

viour at the Bar, when this Man hath been fpoke

to, whether he hath not behaved himfelf as a

Man of Senfe would do that had done an Injury ;

and when he was afked what he had to fay, whe-

ther he did not give a rational and fenfible An-
fwer •, as I take it, he faid he was forry for the ill

Act he had done.

What can the mod rational Man, if he hath

been in an ill Act, fay, after he hath done it,

but he is forry for it ? I believe every Man that

has done an ill Act, and is forry for it, is a ra-

tional Man.
Then, my Lord, they give an Account how

he behaved himfelf after this Fact; •, and there

hath nothing been proved of any Remorfe, but

a fullen Behaviour. When Mr. Allen was with

him, his Behaviour was fullen ; that agrees with

all Accounts that have been given. Then we
fhall call one Witnefs, who will give you an

Account of his Behaviour in the Mc.rfoalfea

;

which is introductory to two or three Papers,

which we fhall give in Evidence ; What need

my Lord to fend his Fools after me ? &c. For
a Man to do this, and then to fay he is out of his

Senfes

!

As to what Mr. Darby fays, that the Man
was alv/ays fullen when he came to talk with

him •, if this be a Proof of i.is Jnfanity, it is ra-

ther a Proof that he underftood himfelf very well,

and had his Senfes : There is no Reafon to fay

that this Man was a Madman, and the Law will

excufe him from being a Criminal. This is all

I fhall trouble your Lordfhip with : We will

call our WT
itneffes, and then fubmit it to your

Lordfhip's Direction.

Mr. Serj. Comyns. If your Lordfhip pleafe to

indulge me a very fhort Word relating to the

Conftruction of this Act; of Parliament -, there is

no Foundation of any Doubt on the Conftrudtion

of this Act, and the Intent and Defign of it.

Mr. Juiiice Tracy. Another thing more mate-

rial ; It was adjudged fo in the King's Bench,

and fo entirely given up, that there was not the

leaft Doubt.

Mr. Serj. Comyns. My Lord, therefore the

thing to be coniidercd in the Evidence is, Whe-

Felony. 3IS
ther it is a Proof of any Offence within the

Words of this Act of Parliament. If this unhap-

py Attempt had went fo far as the Noble Lord
had died, I believe it is hardly to be imagined
that any Evidence given here would have been
though fufficient Ground to have excufed the

Perfon guilty from the Punifhment of the Law.
Then in cafe, (as now) he recovers of thofe

Wounds, that creates a Sort of Tendernefs
and Compaffion, where the Confequence is not
altogether fo direful ; and that may fuppofe the

Perfon to be regarded with more Tendernefs
than in another Cafe : But the Cafe is the fame
in one as in the other Cafe ; and therefore he
that doth the Act wilfully and malicioufly, &c.
is guilty within this Act of Parliament. If a

Perfon have no Mind, he can be capable of no
malicious Defign : Therefore we humbly fubmit
that muft be the Evidence to excufe the Perfon,

That he had no Malice or Defign in the Attempt
made on this Noble Lord : But if upon the Evi-
dence it appears, that he acted with Defign,

with Deliberation, with Sedulity, and a long

fixed defigned Malice, and there is no Evidence
of Infanity that can fhew he had no Malice to

excufe him ; then he is guilty within this Act.

Mr. Serj. Darnell. My Lord, I am very un-

willing to take up any more of your Lordfhip's

Time: I apprehend, the. Infanity of the Man
muft be reckon'd at the Time he doth the Fact;

;

if he hath Intervals, and kills a Man in thofe In-

tervals, he is as much fubject to the Law as any
other Man ; therefore taking it all to be true,

that the Man is fometimes out of his Senfes, it

will then fall under this Confideration, Whether
at the Time that he did this Fact, it was not in

his Intervals ? and if fo, he muft fuffer the Law.
My Lord, the Evidence hath made it manifeft,

that he was in a Capacity of acting that Morning,
employ'd to buy Shot, employ'd to do a Work,
to get Money ; he doth buy Shot, diftinguifhes

the Sort of Shot, a bigger Sort than ordinary. In

the Morning of that Day, the People thought

him capable to be entrufted with Money, and to

be employ'd, &c. fure the People that thus em-
ploy'd and entrufted him, look'd upon him that

Day to be in his right Understanding : Taking
that fingly, if at that Time he was really in his

Senfes, he is fubject to the Law. My Lord, it

is very odd to hear fo many Relations come into

Court, and confefs themfelves guilty of the

wickedeft Practice ; they fay, they apprehended

he would fet the Houfe on fire, do Mifchief, and

yet fuffer'd him to go abroad. Some fay, they

did not fear him, but they look'd upon him as a

Madman ; therefore not to fecure him, it is mat-

ter of Cenfure to all thofe Relations, to look up-

on him to be mad, and yet take no Care to con-

fine him, or to cure him. I don't find one fingle

Inftance to affift him with any Care for a Cure ;

therefore we hope, on the Reprefentation of the

Relations, this Man is not fuch a Perfon, as to

be excufed from the Law. I think it is very

much to be wcigh'd in the Breaft of the Jury,

whether this Man is not a Warning to every

wicked Perfon, and a Caution to Relations, that

they fhould have Regard to fuch a Perfon. It is

a very forry Account to be given, when a near

Relation is under thefe Circumftances, to fay, It

is our Relation hath done it, pray don't convict

him, though we have let him go abroad in the

World, though we knew he was out of his

Senfes

:
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Senfes : This ftrikes deep in their own Conduct,

whatever be the Event of this Trial. But I think

there is fufficient Proof, that this Man fhould be

brought in in the fame manner as every body

clfe is, that is in his Senfes.

Mr. Marjh. This Trial hath held too long for

me to add any thing to take up more of your

Lordfhip's Time •, I only beg Leave to take No-
tice, that I think it is very extraordinary in thefe

Relations, that they mould not take Care, when

they apprehended him to be mad, to fecure him :

I don't apprehend that he was at a Diftance from

any of them ; but as to Two of the Sifters, that

lived in the Town where this Man every Day
came, in the Neighbourhood of Guildford, they

fay, they lived there three Years, and give feve-

ral Inftances of his Infanity : It don't appear

they ever fent any Perfon to him, to let him

Blood, or to give him any Advice, of Phyfickj

that doth not only make them Blame-worthy,

but* I apprehend, makes the Evidence they have

given of his Infanity incredible, as coming from

them, becaufe it is hardly credible he mould be

fo, and they hot take that Care of him as they

ought. They own that they knew he ufed to

go out a mooting, and had defperate Weapons;
they never fent any body that went after him.

Some of the Witneffes go to reprefent him as in-

capable of any fenfible Action, for a great many
Years, and therefore he is fet at the Bar in a Fi-

gure different from the reft of Mankind : But

even here, when they talk of the Pofture of his

carrying his Gun^ he fays upon that, he hath

often had his Gun go off in his Hand, but never

had the Accident before. This Man they are

fetting to the Jury as a Man of Pity, of Com-
panion, capable of Companion. Another Time,

he faid, his Shot was Rabbit-Shot. The Beha-

viour of him* notwithftanding he is fet, and put

in that Form, will not have that Influence upon,

but that if you are fatisfied he hath done the Fact,

you will find him Guilty.

Mr. Serj. Cbefhyre. I beg your Lordfhip's Leave

to call a Witnefs or two : There is one remark-

able Paffage your Lordfhip will hear from the

Witnefs : This was defign'd as a Recognition of

this Fact, with refpect to my Lord Onflow, when
it was finifh'd, they had thrown the Ink upon- it,

inftead of the Sand, fays he, It is an ugly Acci-

dent, it muft be writ over again, you had better

ftay 'till it be writ over again. I only offer'd it

as a Paper fign'd with thefe Circumftances, to

mow his Behaviour.

Barwell Smith fworn.

Mr. Serj. Cbefhyre. Did you fee him fign that

•Paper ?

Mr. Smith. Yes,. I fee him fign it.

Mr. Serj. Cbefhyre. Who writ it ?

Mr. Smith. I writ it.

Mr. Serj. Cbefhyre. I'll afk you, did he dictate

to you, as you writ it ?

Mr. Smith. 1 took it from his Mouth, as nearly

as I could.

Mr. Serj. Cbefhyre. What is the Import of it ?

Mr. Smith. It is a State of the Cafe of what

he had done to my Lord Onflow, and how he

came to do it.

Mr. Serj. Cbefhyre. You took it fairly from his

Mouth ?

Mr. Smith. I did ; it was read to him twice,

and he read it afterwards.

Mr. Serj. Cbe/byre. Did he fign it?

Mr. Smith. Yes.

Mr. Serj. Cbefhyre. You obferve fome Ink fallen

upon it ?

Mr. Smith. After he had fign'd it, I went to

put fome Sand upon it, and in Miftake, I took
up the Ink, and turn'd it up inftead of the Sand.

Mr. Serj. Cbefhyre. What did he fay ?

Mr. Smith. As foon as I had done it, he faid,

Why you have blotted it fo, that it can't be read,

it muft be writ over again : No, fays I, I believe not,

if you think it will fignify j he then faid, Pray do
all you can in your Power, ufe your Endeavour
with my Lord Onflow, to have his Fetters taken
off, for they were very grievous to him. There was
one of the Keepers in the Room, and I defired him
to take Notice, it was his own voluntary Deed.

Mr. Serj. Chefhyre. Look upon thofe Papers.

Mr. Smith. He writ that Letter, and I gave it to

my Lord Onflow : I fat by him, and fee him write,

Mr. Serj. Cbefhyre. Look upon that other Letter.

Mr. Smith. I did not fee him write this.

Mr. Serj. Chefhyre. You take it to be his Hand*
writing ?

Mr. Smith. Yes, I take it to be his Hand-
writing.

The blotted Paper read.

Clerk reads. Edward Arnold, now in the Mar-
fhalfea, &c.

Mr. Juftice Tracy. Did he put his Name to it

himfelf?

Mr. Smith. Yes, he did, he defired he might i

It was read over to him, and he faid, I muft fign

it ; Yes, if you will, but do not fign it, if there

is any thing in it that is not right.

The Letter produced, dated January 25, 1723.
Mr. Smith. This I fee him write ; he writ it

himfelf, without my faying one Word to him.
Clerk reads. — To the Reverend the Lord

Onflow, &c.
Clerk reads the other Letter. My Prayer to your

Honour is, that you would fend or write Word,
which way, 65V.

Mr. Coe fworn.

Mr. Serj. Chefhyre. Sir, will you give my Lord
and the Jury an Account, whether you was with
him while he was a Prifoner at any Time during
his Confinement ? and what pafs'd between you ?

What Difcourfe ? and how you apprehended
him to be by his Behaviour ? Whether he had
the Ufe of his Underftanding, for a Man under
fuch a Load of Guilt ?

Mr. Coe. I went, the Day he committed the

Fact, to fee him, at the Houfe of Correction :

I had been up to fee my Lord Onflow, and then I

went to fee him.

Mr. Juftice Tracy. What Time was it ?

Mr. Coe. About Ten or Eleven o'Clock

;

Then, my Lord, he fat quite double, and did not

fpeak a Word. I went the next Day, and he

was brought into a Room ; he feem'd under a

Confufion, but not Lunatick ; under a Horror
of Guilt, but no Remorfe ; fays I, What could

induce you to do this Fact ? Says he, My Lord
Onflow is the Plague, the Occafion of all the

Plagues and Troubles in the Country : Who told

you fo ? A hundred People fay fo, the very

Boys in the Street cry out of my Lord Onflow.

I afk'd him Queftions feveral Times, but it was

very difficult to get Things out of him ; he fpake

low to himfelf, and you afk feveral Times, be-

fore you get an Anfwer, and when he did anfwer,

it
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it was always rational. He would rail at my
Lord Onflow, and that he was the Occafion of all

our Plagues and Troubles, and a Man of evil

Devices. Says I, Are you not afraid to fuffer

Death ? Says he, It is better to die, than to live

miferably. I went to fee him the next Day : I

afk'd him, Did you intend to kill my Lord
Onflow ? He had a dreaming way of fpeaking

;

Yes, to be fure. I faid, Where did you intend to

hit my Lord ? Says he, When I moot at a Rabbit,

I always aim at his Head.

Mr. Serj. Chejhyre. Did he defire you to fay any
thing to my Lord ?

Mr. Cce. I went afterwards to fee him, when
he was in the Marfloalfea ; he was very ill ; I

afk'd for him, and the Man in the Bar brought
him to me : I afk'd him if he could drink fome
White-wine-, fays he, The White-wine here is

too fharp for my Stomach •, then I call'd for

fome Sack, and he had it. I afk'd him how he
did, and he held down his Head, and faid, In a
bad Condition. I faid to his Keeper, I believ'd

he would die, he fhould have fome Care taken of
him -, the Keeper faid, It was common : The
Prifoner faid, Thefe Irons afe very heavy and
troublefome, and fat down in a Chair, very ill.

He deGred me to fpeak to my Lord, and tell him
how he was iron'd, and they ufed him. I did
fpeak to my Lord, and afterwards came to fee

him again, which was on the Twenty-ninth of
Oftober, my Lord Mayor's Day : I remember the
Day, becaufe I fee my Lord Mayor, and the
Companies, going to Weftminfter by Water. I

told him really, It is a hard Cafe, that a Man of
fuch a good Family mould fuffer fo, you ought
to declare all that you know ; it is an odd Thing
to hate a Man extempore ; if you know any body
that fet you upon this, you ought to declare
who it is ; but have a Care you don't accufe the
Innocent : But he never did name any body to
me, but he told me, I have fign'd a Paper, what
is in that Paper is true : I prefs'd him to tell me
the Truth, but he faid at lafl, If my Lord Onflow
will come here himfelf, let him, but let him fend
no more of his Fools after me.

Mr. Serj. Chejhyre. Have you any Reafon to
believe that he wanted the fjfe of his Under-
ftanding ?

Mr. Coe. No ; I went to School with him ;

we were in the fame Clafs together : He was a
ftrange fullen Boy, fuch a Boy I never faw the
like of him before, which made me, when I left

School, that I never fpoke to him fmce, till about
two Years ago, and as I was going up the Hill,
I fee him have a Perch by the Tail ; I afk'd him,
what he would have for it, he afk'd a Shilling for
it; I told him, I would give him Sixpence, and
a Pint of Ale : No, fays he, it is honeflly worth
a Shilling, and a Shilling I will have.
Mr. Serj. Chejhyre. How long ago is this ?

Mr. Coe. Chriflmas was two Years.
Mr. Serj. Cbejbyre. You form'd a Notion of

him from a School-boy, that he was- a malicious,
lurly Fellow ?

Mr. Coe. I did : I really thought, fuch a Tem-
per as he fet out with, muft produce fuch a Man
as he appears to be.

Mr. Juftice Tracy. He did behave himfelf laft

Night when he pleaded, calmly, and as much in
his Senfes as any body.

Gentlemen of the Jury,
This Edward Arnold, this unhappy Perfon,

is indicted for a great Offence : The Law,
Vol. VIII.

for Felony,
3*7

°A

n
a
Wh/h the Indiament is grounded, is an

Act of Parliament that pafs'd the laft Seffion
ot

_.
parliament, and is entitled, An Acl, &c.

which is conformable to the antient Law of
this Kingdom, but that Law hath been dif-
continued; if any Man did afTault another,
though Death did not enfue, it was made Felony,
by the antient Law of the Kingdom ; but the
Law is fince altered, and it was not fo, till this
Aft of Parliament was made. This is to fhow
you, that though it is a new Law, it is iuft, and
he that hath

not of the Reafon of Law : All Laws are of
equal Force, till repeal'd, have the fame Power,
but when they are repeal'd, they are no further
to be confidered. There can't be a more horrid
and wicked Thing intended in the Defign of it,

than malicioufly to fhoot a Man.
To prove this Indictment, they have called a

great many Witneffes : The firft Witnefs they
call is Mr. Flutter. This happen'd to be done
on the Twentieth of Auguft laft, in the Parifh of
St. Nicholas, near Katharine - Hill, as he was
coming from Hunting with my Lord Onflow.
When they came into a narrow Lane, near Ka-
tharine-Hill, he faw this Man coming towards
them, to meet them, with his Gun in his Hand,
and he obferved his Gun was cock'd, and he faid
he look'd upon him, and his Countenance was
changed, and he look'd pale, like a Man that
had fome great Concern upon him ; he obferved
and afk'd him the Reafon of his carrying his
Gun in that Manner, but he made no Anfwer,
went on, curfing as he went, and when he pafs'd
them, he immediately turn'd Ihort, fhot my
Lord Onflow, knock'd him off his Horfe, and
he fell from his Horfe upon his Face. This is
the Defcription he gives of the Fact. He is
then afk'd, Whether ever the Prifoner was re-
puted a Madman, or diffracted, or lunatick ?

For you are to underftand, that that is the main
Point in this Cafe, and what the Prifoner hath for
his Defence : And the Witnefs fays, he never
heard of his being mad, or his being reputed to
be mad, or out of his Senfes, notwithftandino- he
lives at Guildford, and this Prifoner lives very near
him. At the fame Time he fays, that he knew
very little of him ; fo that what he fays, as to
that, is not of great Weight. I told the Prifo-
ner, as any Witnefs came to be examin'd, if he
would have them afk'd any Queftions, I would
afk them for him : Inftead of alking the Witnefs
a Queftion, he faid, He pafs'd that way every
Day, and he was forry for what was done.
Mr. Parfons is the next Witnefs ; he fays he

was very near my Lord Onflow, when this Acci-
dent happen'd. He gives you much the fame
Account as the other Witnefs did, only adds,
that he prefented his Piece, took Aim, and fhot
at my Lord Onflow: The Event of the fhoot-
ing, he defcribes in the fame Manner as the other
Witnefs doth; fo upon that, the Man went on,
and he follow'd him, the Witnefs follow'd him,
and told him, he had kill'd my Lord Onflow,
and he would be hang'd for it ; What, fays he,
1 fhall not be hang'd to Day, and he would have
charged again ; with what Intent you are to
judge of upon the Circumftances of the Cafe.
The Prifoner was brought back to my Lord,
and on Sight of him, my Lord faid, You Vil-
lain, you have kill'd me : The Witnefs thought

M m m m h,;
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he had a Defign to fall on my Lord 'Onflow again,

that is uncertain-, his Gun was taken from him,

but he apprehended fomething of that kind, and

that he intended fome further Mifchief againft

my Lord Onflow. He faid, When he fhot, he

aim'd at my Lord's Head, but the Wound was

only in his Shoulder : And the Prifoner beingafk'd,

if he had any Queftions to afk this Witnefs, faid,

He did not know what to fay. This Gentleman

fays, he never took the Prifoner to be a Madman,

but a fallen morofe Fellow, and he ufed to go a

Shooting, and a Fifhing.

Another Witnefs is Mr. Fawks; he fays, he was

with my Lord Onflow, and faw the Prifoner coming

up, and he told Mr. Parfons, that he believed he

had fome Defign againft htm j for, not long be-

fore, he had taken away his Horfe, in the man-

ner he defcribes. It is not material to run through

all the Particulars, and he did not know, but he

had a Defign upon him ; he look'd very Item,

and after he had pafs'd my Lord, he immediately

turn'd round, and fhot, as you have heard. He
was afk'd, How he could fee at that Diftance,

when he was behind my Lord, in the fame Tract ?

fo that my Lord muft be between him and the

Prifoner. He faid, My Lord and he were in the

Horfe Tract, and the Prifoner was in the Foot

Way, which was a different Tract. This Wit-

nefs is afk'd, Whether he took him for a Mad-

man, or a Lunatick ? Gentlemen, he fays like-

wife the fame as the other Witnefs, That he al-

ways was a furly, a morofe Fellow, and did not

care to talk, but he did not take him to be a

Madman : The Prifoner then faid, He had often

had his Gun go off in his Hand, but never had

fuch an Accident before. When this Witnefs

afk'd the Prifoner, Why he did not fhoot him,

becaufe he had talk'd to him about running away

with his Horfe, rather than my Lord Onflow ?

he faid, You are an innocent Man.

The next Witnefs is one Mrs Smith : She

fays, he came to her Shop that Morning as my
Lord Onflow was fhot, to buy fome Powder and

Shot •, and when her Daughter came and afked

him what Size Shot he would have, he faid, The

biggeft they had •, but the Daughter came and

told her they had none of that in the Drawer :

. then fhe bid her give the fecond Size, No. 2.

which fhe did, and he paid her for it. This

Witnefs tells you, he had been a very good Cu-

ftomer ; and that the Shot he ufually had was
1

another Sort ; and he never afk'd for, or had,

this big Sort before. That fhews, Gentlemen,

and from whence they would infer, and it is fie

for you to confider, whether he had not fome

more than ordinary Defign, greater than what

was ufual when he went to kill Rabbits ; which

is a thing much relied upon in the Courfe of

this Trial. When he is afked if he will afk

this Witnefs any Queftion, he fays he hath feve-

ral times bought Shot of her ; and fhe is afked

whether fhe took him for a Madman, fhe fays fhe

always took him to be as fenfible, by his Dealings

with her upon the Account of what he bought,

as any body ; and that he never had any of the

biggeft Shot before: She tells you he paid for it

as he ufed to do. And this Prifoner on this Oc-

cafion owns, that he had -often bought of her

Powder and Shot frequently.

The next Witnefs is William Smith : He fays

he met the Prifoner, and the Prifoner afked him

if my Lord Onflow went a Fox-Hunting. This

Witnefs was afked whether he looked upon him

to be diftracted ; he faid, No, he never did.

Sometimes he went out a fifhing with him ; fbme-

times he would talk very well, and fometimes Inot

give him a Word ; that he was a morofe, fullen

Man : He fays he was a great Fifher, but his

Tackle was ftrong, a coarfe gaming fort of

Tackle • he was no great Artift at it ; and that

he often fhot Rabbits.

The next Witnefs is John Sturt : He fays he

faw the Prifoner the fame Day, and he afked

him if my Lord Onflow's Hounds were out a

hunting; he told him he did not know ; he fell

a curling and a damning my Lord Onflow, and

faid, if he faW him he would fhoot him. This

was about two Stones Throw from the Place

where this Accident, happened. He faid he hath

feveral times feen him a fhooting with a Gun,

very ofteri. He was afked whether he took him

to be a Madman ;' he faid he never talked much
Senfe, and he would often rail, and curfe, and

fwear to himfelf: Then the Prifoner faid himfelf

he never fwore; the' Prifoner obferved it upon

that Occafion, that he never fwore; and the

Witnefs fays that he took him that Morning to

be in Drink ; and when he was afked whether

he took him to be diftracted, he faid he did not

take him to be fober, he was not right in his'

Senfes, he would talk and fwear fo much to him-

felf.

The next Witnefs is John White : He fays he

faw the Prifoner that Day ; he fays he heard his

Gun go off, and he came afterwards into a Pub-

lick Houfe where he was, and the Witnefs afked

the Prifoner if he had fhot a Rabbit ; he told him

he had fhot nothing, it was only to difcharge his

Gun : From whence they make an Obfervation

for the King, Why fhould he difcharge his Gun,

unlefs it was that he might be more fure of its

going off when he charged it again ? for it might

be wet and damp by lying by : That fhews

his Reafon and his Judgment, if he did this ; it

fhews it was not the Effect of fudden Rage and

Diffraction, but a premeditated thing, laid with

Defign and Artifice, and that he had the Ufe of

his Senfes and his Reafon : If that was the Caufe

of his difcharging his Gun, though no Reafon is

given for it ; And what Reafon could it be ? for"

they do not offer any Reafon, unlefs it was to

fecure it that the Gun fhould go off; for it hav-

ing remained charged fome time before, it may
be moift, and fo would not go off: Whether he

difcharged it for that Reafon, I muft leave that

to you ; he only faid he had difcharged it. This

Witnefs fays, he was at that time in a very ferene

Temper, and he never took him to be mad or

diftracted : He was cunning in all his Dealings

with him. This Witnefs was a Taylor, and had

Dealings with him as a Taylor for fome time %

he faid he paid him very honeftly and well, but

he was always very hard : He fays when he was

once with the Prifoner before this Accident, and

the Prifoner afked him what fort of a Man my
Lord Onflow was, and what my Lady Onflow

was ; the Witnefs gave them both a good Cha-

racter, and fpeaking of my Lady that fhe was a

good Woman, fays the Prifoner, Why don't fhe

cut my Lord Onflow''% Throat ? He fays he ufed

to fhoot Rabbits ; and afterwards he went to fee

him when he was in the Houfe of Correction

and he afk'd him what the People faid ; and he

faid the Vogue of the People at Guildford was,

that
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that he would Be hanged ; and Bis Friends were

much grieved and concerned for him : The Pri-

foner faid he defired no body fhould be concern-

ed for' him. This Witnefs once told him my
Lord was dead ; fays he, If he is dead, I can't

help it.

Gentlemen, the next Witnefs is Mr. Allen:

And he tells you, that foon after this Fact was

done,, the fame Day he went to him to the Houfe

of Correction, and examined him ; and that he

found him in a very fullen Mood, and he could get

nothing out of him a long time : At laft with

fome Perfuafion heexprefTed himfelf thus ; I don't

trouble my Lord Onflow, pray don't trouble

me. He went again the next Day, and then

he afked him feveral Queftions ; but he ran on

with Vehemence againft my Lord Onflow, as the

Author of all the Tumults, Disturbances, and

Confufions, and wicked Devices that had hap-

pened in the Country. This Witnefs being afked,

whether he had declared that he was mad after

this Examination; he faid in Anfwer to that,

that he met with the Prifoner's two Sifters,

who afk'd him of this Matter, they afked him if

he did not believe their Brother was mad ; he

faid, it was the belt thing they could fay for him,

to fay that he was mad ; he faid the Prifoner

behaved himfelf very oddly, but pofitively he

never declared that he was mad ; he told him
he was willing to die, and why did they not

kill him ? That talking to him further of this

Matter, he afked him if he had any long, deli-

berate Intention to kill my Lord Onflow, and if

he had communicated his Defign to any Perfons,

or any Perfons had encouraged him in it ; he

named two Perfons, but they were not named
by the Witnefs, becaufe it might turn to their

Prejudice one way or other ; but it was afked

whether or no they were my Lord Onflow's

Friends or his Enemies : He faid, on his then

further endeavouring to find out the bottom of
the Matter, on the Prifoner's declaring that fuch

Perfons had fet him on work ; the Prifoner then

intending to fink back, faid, he would not bring

his Friends into Trouble. Thefe are the Dif-

courfes of a prudent Man, a Man that hath the

full Ufe of his Underftanding : No Man talks in

a more reafonable way than this. I told you the

two Perfons were not named on Debate •, it was
determined the Witnefs fhould not name who
thofe two Perfons were* but fhould declare whe-
ther they were Enemies or Friends to my Lord
Onflow ; he declared they were my Lord Onflow's

bitter Enemies. This Witnefs gave you a long

Account of this Matter ; he faid he had reduced

it into Writing ; which was the Reafon that he fo

well remembered it ; and that made him fo very

particular.

Upon this the Council for the King they (top-

ped, and left the Matter here. Then the Pri-

foner being afked what he had to fay for him-
felf, he was a good while before he fpoke; but

what he faid was to this Purpofe ; If he was guilty

of any Fault, he was forry for it ; but he did not

know what to fay. This is the Subftance of what

he faid.

Then, Gentlemen, they have been indulged

with all the Favour as can be ; and to do Right
to this Profecution, and the Council for the King,

becaufe there hath been an Affidavit fworn,

that he is not perfect in his Senfcs; they gave

for Pelo/iy. 319
Liberty to another Perfori to call the WitnefTes,

and put what Queftions they pleafed ; they have
had all the Favour and Indulgence imaginable $

therefore it is fit to be taken Notice of, for the

Honour of this Profecution, that every thing

hath appeared fair to the Country, and they may
judge of it.

They have produced a great many WritnefTes

:

The firft is Nathaniel Arnold -, he fpeaks it pofi-

tively, and fays, he knows him to be a Madman ;

his Father had tried to put him Apprentice to

feveral Places, but he would not ftay : Once he
came to fee the Witnefs at London, but he would
not ftay ; then he fent him a Ship-board, in

order to go into York/hire; but he would not

ftay : Afterwards he looked upon him as an un-

accountable Man ; and his Father dying, he left

a reafonable Subfiftence to keep him from ftarv-

ing, Twenty Pounds a Year ; and that was paid

him quarterly by this Witnefs : Sometimes he
was fo diffracted that he would lay out all Night
upon Hay-Ricks, though he might have come
home and laid on a good Bed ; that the Prifoner

lives by himfelf, but hath no manner of Conve-
nience about him : This Man expreffes it in

general, that he believes him to be a Madman,
and always acted like a Madman ; though he
fays he was not fo much a Madman as to be chain-

ed and tied up : He fays he never had a Letter

from him ; but he could write, and he would
prefs him often for Money as Quarter-Day
came.

The next Witnefs is another Brother, William

Arnold : He fays his Brother was always dif-

fracted, and not in his Senfes, though not always

in fo fad Condition as at other times ; he would
curfe and fwear very frequently : In his Father's

Time he would curfe him, and call him wicked
and abominable Names, and then burft out into

a Laughter.

He fays his Father left him Twenty Pounds a

Year; he was always ready for his Quarterage,

ibr he would run a Score, and the People would
dun him. He fays, the tenth of July the Pri-

foner came to his Houfe in London, and told him
he could never be eafy, for my Lord Onflow had
bewitched him ; and he looked wilder than he
ufed to look ; and he gave him Money to go
home.
And in his Father's Time he would abufe his

Father •, who, at the Requeft and Advice of his

Neighbours, applied to the late Lord Onflow,

who had him fent for a Marine to the Ballick j

but he did not ftay, but came home again : And
when he mifbehaved himfelf, People would tell

him, my Lord Onflow would fend him again for

a Soldier. The Witnefs is afked, if he did not

hear that he ever threatened the Life of my Lord
Onflow, or fay any thing he would do ; he tells

you he doth not know or remember he did.

Another Witnefs is Mary Arnold, the Wife of
Nathaniel Arnold : She fays, fhe hath feen him
often in great Diforders, and hath feen him dif-

tracted •, fhe hath known him feveral Years, and
never heard him fpeak fix Words of Senfe toge-

ther. He ftruck his Sifter fo dangeroufiy with

a Stick he threw at her, that fhe feared fhe would
have loft the Sight of one of her Eyes •, fhe re-

proved him, and, he laughed at her for it ; and

at Table he did not fit or feed himfelf as other

People did : She never heard he hurt any body.

About a Month before this Accident happened

to
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to my Lord Onflow, the Prifoner came to her

Houfe in a great Confufion, and told her he was

bewitched by my Lord Onflow ; and he faid the

Imps danced in his Room, and he could not lie

in his Bed for them ; and that the Devil did

tempt him, and the Imps flood by his Bed-fid-e ;

that to the beft of her Knowledge fhe never heard

him fay any thing about my Lord Onflow before,

or of the Defign he had againfl him.

The next Witnefs is Eleanor Arnold, his Sifter

:

She fays, the Prifoner hath been diffracted for

more than feven Years ago, and in all that Time
was not capable of forming any Defign : She

fays, that the twentieth of laft Augufl he came
to the Parifh-Church, and behaved himfelf in

fuch a Manner that they all talked of him, as if

he was a diftradted Perfon ; and me contradicts

what Mr. Allen faid, and doth fay that Mr. Allen

told her, after the Examination, which Mr. Allen

hath mentioned to you, that he was a diffracted

Perfon at that time, and that was his Opinion 5

that he would for Hours together talk Nonfenfe,

and curfe and fwear, and he would give no Reafon
for it : She faid he would fometimes make a great

Fire in the Parlour when no Perfon hath been

there, as if he would fire the Houfe ; fhe hath

known him throw burning Coals on his Father's

Plate when he was alive, and he wcild fall often

into fudden Fits of Laughter: Sometimes fhe v/as

afraid he would do Mifchief to himfelf ; yee no
Care is taken of him.

Another Sifter tells you, fhe thought him dif-

fracted and mad, though not fo much as of late

;

and gives you feveral Inftances : She fays, his

fwearing and curfing to himfelf, and his fudden

Fits of Laughter, and his talking to inhuman Crea-

tures,- was in a different Manner from what other

People did ; fhe mentions the fame thing about

his going to the Church, and the Opinion and
Obfervation the People made on his Behaviour,

that they coukl not imagine but he was mad.
This Sifter fays, that Mr. Allen did tell her he

was diftra&ed and mad ; and fhe owns fhe was.

the Perfon that was ftruck by this Man ; and fh.e

fays fhe never gave him any Provocation for do-

ing it.

Another Witnefs is Giilings : She tells you
me always took him for a Lunatiek, and this

for nine Years paft : She fays as the other Wit-
neffes fay, that he would talk to himfelf, and
fwear and curfe without any Provocation : She
fpeaks as to laft March, and that was the firft

time, and not before ; fhe fays that he feemed
very much difturbed, and declared, and often

complained, that he was plagued by my Lord
Onflow and his Imps : And in May laft he had
hurt his Arms, and fhe went to one Mr. Howard,
who was a Surgeon, who applied a Plaifter to

his Arm ; but the next Morning, when the Man
came to drefs it, he had thrown the Plaifter and
Thing3 about the Room, and faid to the Man,
that he would make IfTues in his Arm. Then
he complained that Mr. Waite\ Rooks difturbed

him •, then alter he had ceafed to talk of this, he

foon began again to talk of my Lord Onflow's

plaguing him Day and Night : She fays fhe faw
the Prifoner in Goal the twenty - third of laft

Month in the Marjhclfea, and that he was in

great Diforder ; and then fhe afked him how he

came to do fuch a wicked thing, and that he gave
her little or no Anfwer that fhe could make any
thing of i and fhe afked him if any body had fet

him to do it, and who ; and he told her it was
one Swetman, and Thomas Farmer, two little Boys,
one about ten, and the other about eleven Years
old ; and fhe fays he told her there were great
Plagues in the World, and there would be great
Mourning and Lamentation. Thefe are Inftances
fhe gives of his Madnefs.

The next 'Witnefs is Mary Martin 5 and fhe
fays that fhe heard him declare that my Lord
Onflow was in his Belly ; and I think fhe fays
they appointed a Time to go to my Lord On-
flow, which was the next Morning ; and that he
opened his Breaft, and curfed and fwore, and faid
my Lord Orflow was in his Bofom, and he could
neither eat, nor drink, nor fleep, nor be at Reft,
for him.

The next Witnefs, Swetman, tells you that the
Prifoner was a crazy Fellow, and not always in his

Senfes; that he lodged at his Houfe fifteen Months
before this Accident happened, therefore could
fpeak more particularly as to him.
The Witnefs tells you that he ufed to lend

him his Gun, but he did not lend it him at
this time ; but he owns that the Prifoner had the
Gun, though without his Leave ; he fays he was
generally worfe in Spring and Fall ; he tells you
that the Prifoner told him that my Lord Onflow
had brought a Hamper of Wine one Nighc
to his Houfe, and that next Morning he found
all the Bottles empty -

f and he faid that my Lord
Onflow had been there revelling, and making
fo great a Noife that he could not be at Reft
for him : This was half a Year before this Acci-
dent happened. He fays that he had the Gun
to go and fhoot Mr. IVaile's Conies, for which
he was to have Sixpence apiece -

7 and the Lane
where my Lord Onflow was fhot, leads to the
Turnip- Field where Mr. Wane's Conies were ;

which is made fome Ufe of in the Courfe of this

Trial : He fays he hath heard him fay formerly
he would fhoot my Lord Onflow at the Horfe-
Race.

The next Wttnefs is John Dedman ; who fays

that the Prifoner is a Madman ; gives an Ac-
count of his complaining of my Lord Onflow }

fays he had a Houfe, but he had no Beds or
Chairs in it ; he fays, about five or fix Years
ago he beat his Sifters and Maids, and he hath-

been forced to go and make Peace among them.
The next Witnefs is one Richard IVheatly y

and he fays he was his Barber j he fays he hath
fhaved the Prifoner thefe two Years, and fome-
times he was afraid to fhave him, he would be
fwearing all the time ; and once he faid to the

Witnefs, Damn you, cut my Throat.

The next is John Tydie : He fays he is a very

crazy Sort of a Fellow: He is afked what he
means by a crazy Sort of a Fellow ; he fays he had
feveral foolifh Expreflions; he hath heard him
fay the Bolleroys and the Plagues plagued him
fo, that he could not reft : He heard him fay the

fame as to the Hamper of Wine at Swetman's;

therefor? I will not repeat it.

The next Witnefc, Thomas Poulter, fays, he

always took him to be out of his Mind ; once

he threatened to kill him, about a Fortnight

before this Accident happened to him, in a Field

where he was working, fwearing and curfing ;

and at laft he faid, Damn Tom Onflow, and faid,

he had bewitched him, and he would go to the

King, and know the Reafon why my Lord O'njloiv

troubled him fo.

The
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The next is Mary Morris : She fays Hie always

thought him to be mad by his mad Actions •, fhe

lays he would curfe and fwear ; and that the

Saturday before he fhot my Lord Onflow, he

came to their Houfe, and talked fo, and looked

fo wildly, that (he was frightened : When he

was in Prifon, fhe carried him Victuals, and the

Goaler bid her bring no Bones, nor Knife, for

they were afraid he would do himfelf a Mifchief

;

then he afked a Boy that was with her, whether

they were plagued with the Bofiies and Buggs, as

formerly.

The next is Stephen Fachin : He fays they

found him in Loojley Lodge, lying only upon

the Wood, in a Morning, about two Years fince,

in the Spring of the Year, about Seven o'Clock

in the Morning.

The next Witnefs is Robert Bandy ; and he

fays he always thought him a crazy Man, feldom

in his Senfes ; he fays he hath threatened to beat

his Father.

The next is Mary Swetman; the Wife of

Swetman, where he lodged, as hath been ob-

ferved, for a matter of fifteen Months, and at

that Time, fhe fays, fhe thought him a Madman,
not in his right Senfes. Once they could not

prevail Upon him to come into the Houfe,

caufe he had laid, there were Rogues hid,

he did lie out that Night. She gives you
fame Story, about the Hamper of Wine ;

that the Prifoner talk'd to her Hufband,
there was too great Familiarity between her and

my Lord Onflow. Sometimes he would pretend

to read in the Bible : Once he read in the Bible

two or three Chapters very well. Another
Time, being worfe, fhe gave him the Bible, and

afk'd him to read ; he pretended to read, but

repeated mod ftrange Stuff, as ever was in the

World : He then talk'd of my Lord Onflow's

plaguing him-. She tells you, that he did not lie

at home that Night before this Accident happen'd,

but was home foon in the Morning •, and he

went out, and came back again, and then the

Boy told him, that Mr. JVaite wanted to have
his Rabbits kill'd, and the Boy and he was to

go Halves, and the Mother did lend him a Shil-

ling to buy Powder and Shot for that Purpofe.

Now it feems, the Place where Mr. Wane's Co-
nies are, is near the Place where this Accident
happen'd, fo that they would have you think,

that this Powder and Shot, which he bought,
was to kill thefe Rabbits, and that he was going

I that Way, in order to it. You will remember
what was proved to you about the Shot, that it

I
was not the ufual Shot that he bought, but a

j

bigger Sort. He went up the Lane, the Wit-
nefs tells you, towards the Place where Waitcs
Conies were: Soon after that, fhe heard a Gun
go ofF, and fhe thought he had been killing fome
of the Rabbits-, but foon after, fhe faw feveral

Horfes, and no body upon them, and fome Gen-
tlemen, and they came and afk'd her for fome
Water and Brandy, to relieve my Lord Onflow
under his Misfortune; and then fhe came to hear,

lthat the Gun that went off, inftead of killing

Rabbits, went off againff. my Lord Onflow. She
fays, fhe hath heard him fay, he would kill my
Lord Onflow : She fays, he hath fometimes threat-

Icn'd to kill her, but yet did not do her any Harm.
jThey think this Lvidence fo very material, that

they have produced two Witnefles, that tell you,
lthat they heard this Alary Swetman fay the very

Vol. VIII.
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fame Things to them, as fhe hath now given in

Evidence.

The next is Mr. Copeland • he fays, he was
with the Prifoner in the Marjhalfea, and then he
afk'd him, What induced him to do fo horrid a
Fact ? He faid, My Lord Onflow had bewitch'd
him : He afk'd him, If any body had put him
upon it ? At firfl he hefitated, but afterwards he
faid, No body. He was very confufed, and he
thought him mad.
The next is Mr. Darby ; he faid, He often

examin'd him, could get no Anfwer from him,
but faid, My Lord Onflow had bewitch'd him,

and was a Trouble to him. This is the Evi-

dence en behalf of the Prifoner, to fhow that

the Prifoner is mad, and what he did, as fuch, is

no Crime ; and therefore no great Weight ought
to be laid upon it.

But by way of Reply, they have read Papers

under his own Hand. Mr. Barwell Smith, he

was with him, and he hath proved them to be
his Hand. One Paper is the State of his Cafe,

and the Witnefs writ it, but he took it from his

own Mouth, which is the fame as if he had writ

it himfelf, and the Prifoner fign'd it. It happen'd

to be blotted ; this is mention'd to fhow his Senfe,

and that he was a Man of Diftinction ; fays he,

You have blotted it, it can't be read, it muft be

writ over again : The Witnefs told him, No,
it would do ; Well, if it be fo, I will be fatis-

fied ; and he defired the Witnefs to pray my
Lord Onflow, that his Irons might be taken off,

for they were very grievous to him. The next

Paper is (here are three) a Letter writ with his own
Hand •, and here is another Letter writ with his

own Hand : Both Sides agree, that the Jury
might have the Papers to perufe. In this Paper

he fays, He was excited to this by
and the Refentment he exprefs'd to my Lord
Onflow, proceeded from feveral Perfons per-

fwading him, that my Lord Onflow was the Oc-
casion of all his Troubles, and feveral Perfons

came here, and took the Advantage of it, and

told him, that he was the Occafion of all his

Troubles : This he gives you as the Occafion of

his great Refentment againff. my Lord Onflow :

This is as rational an Account as any mortal Man
can give. Then there is this Letter, there he

writes to my Lord Onflow; it is directed, To the

Reverend Lord Onflow -, but in the Letter it is,

Pleafe your Honour to take into your Confidera-

tion, &c. and the other Letter is much to the fame

Purpofe : Thefe you will have along with you.

Then you have Mr. Coe, and he went to him
the Day the Fact was committed, and at that

Time he would fay nothing to him : The next

Day he went again, and then he faid, My Lord

Onflow was the Occafion of all his Troubles.

The third Day he went, and afk'd him, if he

intended to kill my Lord Onflow ? And he faid,

Yes, to be fure t Where did you intend to hit

him ? Says be, When I fhoot at a Rabbit, I al-

ways aim at his Head. He went to him again,

when he was in the Marjhalfea, and he was very

ill, and he afk'd for fome White-wine for him,

but he faid, The White-wine was too {harp for

his Stomach ; and then he call'd for fome Sack,

which he had ; and he held down his Head, and

feem'd in a bad Condition : That he prefs'd him

to know who fee him on work, and he faid, If

my Lord will come here himfelf, let him, but lee

him not fend any more of his Fools after mc.

—
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This Gentleman fays, he was his School-Fellow

;

he was juft of the fame Nature then, a rugged,

dogged, humourfome Fellow, hardly cared to

talk or fpeak to any body •, he is juft the fame now,

tho' he hath had no Convention with him fince

;

but about two Years ago, he fee him, and he had

a Fifh in his Hand to fell, and he afk'd to buy it,

and offer'd him Sixpence for it -, No, fays he, it

is honeftlv worth a Shilling, and a Shilling I will

have. This is mention'd, to fhew that he was a

Man very fenfible, made a very fenfible Anfwer;

no Man could make a properer Anfwer than this

Man did.

This is the Evidence on both Sides. Now I

have laid it before you, and you muft confider of

it ; and the mooting my Lord On/low, which is

the Fad for which this Prifoner is indicted, is

proved beyond all manner of Contradiction ; but

whether this mooting was malicious, that de-

pends upon the Sanity of the Man. That he

fhot, and that wilfully ; but whether malicioufly,

that is the Thing : That is the Queftion, Whe-
ther this Man hath the Ufe of his Reafon and

Senfe ? If he was under the Vifitation of God,

and could not diftinguifh between Good and Evil,

and did not know what he did, though he com-

mitted the greateft Offence, yet he could not be

guilty of any Offence againft any Law whatfo-

ever; for Guilt arifes from the Mind, and the

wicked Will and Intention of the Man. If a

Man be deprived of his Reafon, and confequently

of his Intention, he cannot be guilty ; and if

that be the Cafe, though he had a&ually kill'd

my Lord On/low, he is exempted from Punifh-

ment: Punifhment is intended for Example, and

to deter other Perfons from wicked Defigns , but

the Punifhment of a Madman, a Perfon that hath

no Defign, can have no Example. This is on one

Side. On the other Side, we muft be very cauti-

ous •, it is not every frantick and idle Humour

of a Man, that will exempt him from Juftice,

and the Punifhment of the Law. When a Man is

guilty of a great Offence, it muft be very plain and

clear, before a Man is allow'd fuch an Exemp-

tion ; therefore it is not every kind of frantick

Humour, or fomething unaccountable in a Man's

Actions, that points him out to be fuch a Mad-

man as is to be exempted from Punifhment : It

muft be a Man that is totally deprived of his Un-

derstanding and Memory, and doth not know

what he is doing, no more than an Infant, than

a Brute, or a wild Beaft, fuch a one is never the

Object of Punifhment ; therefore I muft leave it

to your Confideration, whether the Condition

this Man was in, as it is reprefented to you on

one Side, or t'other, doth fhow a Man, who
knew what he was doing, and was able to di-

ftinguifh whether he was doing Good or Evil,'

and underftood what he did •, and it is to be ob-

ferved, they admit he was a Lunatick, and not

an Ideot. A Man that is an Ideot, that is born

fo, never recovers, but a Lunatick may, and hath

his Intervals ; and they admit he was a Lunatick*

You are to confider what he was at this Day,

when he committed this Fact. There you have a

great many Circumftances about the buying the

Powder and the Shot ; his going backward and

forward : And if you believe he was fenfible, and

had the Ufe of his Reafon, and underftood what
he did, then he is not within the Exemptions of

the Law, but is as fubject to Punifhment as any

other Perfon. Gentlemen, I muft leave it to you.

Then the Jury withdrew to confider of their

Verdict, and in a fhort Time return'd again.

Cler. of the Arr. Gentlemen, anfwer to your

Names.

Here, and fo the reft.

Cler. of the Arr. Gentlemen, are you all agreed

on your Verdict ?

Jury. Yes.

Cler. of the Arr. Who fhall fay for you ?

Jury. Our Foreman.

Cler. of the Arr. Edward Arnold, hold up thy

Hand ;
(which he did.) Look upon the Prifoner,

How fay you ? Is Edward Arnold Guilty of the

Felony whereof he ftands indicted, or Not
Guilty ?

Foreman. Guilty.

Cler. of the Arr. What Goods or Chattels,

Lands or Tenements ?

Foreman. None, to our Knowledge.

Cler. of the Arr. Then hearken to your Ver-

dict, as the Court hath recorded it. You fay,

Edward Arnold is guilty of the Felony whereof he

ftands indicted ; and that he had not any Goods

or Chattels, Lands or Tenements, at the Time of

the Felony committed, or at any Time fince, to

your Knowledge, and fo you fay all.

Whereupon, he received Sentence of Death

:

But at the IntercefTion of the Right Honourable

the Lord Onflow, his Execution was refpited ; and

he continued a Prifoner in the New Goal, South-,

wark, upwards of thirty Years, and there died.

A N
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N U M B E R I.

The Arraignement of Sir Thomas Wiat, Knight , at Weft-
rninfter, xiiii Martii, Anno primo Mar, R. 1554.

*

H O U art Indicted, Sir Thomas
Wiat, Knight, for that thou,

the 14th Daie of Februarie, did-

deft, at Branforde, in the Coun-
tie of Middlefexe, leavie Warre
againft our Soveraigne Ladie
and Queene, her Crowne and
Dignitie : how faiefte thoue ?

Art thoue Guiltie, or No ?

Wiat. My Lordes, if I fhould pleade Guiltie,

fhoulde I not be then excluded afterwards to ufe

certaine Thinges that I have to faie ?

Courte. Youe fhall, Mr. Wiat, have Leave to

faie and be heard what you can.

Wiat. Then, my Lordes, muft I confefs Guiltie,

as in the'nd Trouthe muft enforce me to faie ?

I muft acknowledge this to be a juft Plague
for my Sinnes, which I mofte grevoflie have com-
mitted againft God, who hath fufFred me to fall

into this beaftlie Brutifhenes, and horrible Offence

of Treafon.

And loe in me the like, and as fuche, who at-

tempted like Enterprife from the Beginning : For
perufe the Chronicles thorowe, and you fhall

read, that never Rebellion againfte their natural

Prince and Countrie, from the Beginning, prof-

perid : Hemic the IHIth was but a Rebell, for

fo mufte I call him ; he continewpd not long,

but at the'nd definite, it fell into the right Lyne
againe : and the Ufurpation revenged in his

Blodd : For the Love of God, all youe Gentle-
men that be here, remembre, and be taughte by
Examples pafte, as alfo by thys my prefent Infe-

licitie, and moft heynous Offence.

O moft miferable, mifchevous, and beaftelie,

furious Imagination of mine : For I thought,
that by the Marriadge of the Prince of Spaine,

the fecond Parfon of this Realme fhould have
bene in Daunger.
And 1 who have lived a Freeman borne, fhould

together with my Cuntrie have bene brought to

Bondage and Servitude by Aliens and Straungers;
which brutifhe Beaftlines then feemed Reafon,
and wrought fo farr, and to fuch Effecl, as it

lead me to the Ufe and Pra&ice of this my com-
mitted Treafon : But nowe, underftanding the

great Commoditie, Honor, and Suretie, which
this Realme fhall receuve by this Mariadge, if it

fhall pleafe the Quene to be mercifull unto me,
theris no Man living that fhall more truftelie and
more faithfullie ferve her Highenes, whatfoever
the Quarrell be: I ferved the Quene's Highenes

againfte the Duke of Northumberlande, as my
Lord of Arundell can witnes : My Grandfather

was upon the Racke for Her Majefties Grandfa-

ther : My Father ferved King Henrie the Vlllth,

and I ferved him likewies ; as alfo her Grace's

Brother, and in Witnefs of my Blodd loft in the

Feilde, I carie a Mayme. I alledge not all this,

either to Merit or Advaunce, for by this beafte-

lie Brutifhenes, to which moft miferablie I am
fallen unto, I have not onelie procured my owne
Deathe, but overthrowne my Houfe and Name,
and defaced all my Father's Well-doings, if ever

there weare any.

I will notjuftefie my felf in any. thing, neither

can I alledge any Excufe of my Offences, but

mofte humblie fubmit my felf to the Quene's Ma-
jeftie's Mercie and Pittie

;

Defiring youe, my Lord of Suffex, and youe

Mr. Hajlings, with all the refte, to be a Meane
to the Quene's Highnes for Mercie j for Pittie is

the greatefte Treafure that ever God gave to

Man, and it is that which he fpeciallie hathe

chofen to himfelf, which if her Highenes will

vouchefaulf on me her Mercie to beftowe it on
him who fhal be mofte gladd to ferve her Highe-

nes, and readieft to die in her Grace's Caufe : For
I proteft before the Judge of all Judges, I never

ment Hurte againft her Highenes Parfon.

The Quene's Attornye. Mr. Wiat, youe have

great Caufe to be forie and repentante for the

Faulte wherby youe have not onelie undone your-

felf, but alfo Nombres of other Gentlemen, who
being true Men, might have ferved their Coun-
trie : Yet, if you had gone no further, it might
the better have bene borne withall : Not fo con-

tented, you procured the Duke of Suffolk, a

Man fone trained to your Purpofe, and his two
Bretherne alfo, by which, without the Quene's

Mercie, youe have overthrowne the noble Houfe

:

Yet not fo ftaied, youe attempted the fecond

Parfon of this Realme, who fhould have bene

all our Comfortes, wherby her Honnor is

brought in queftion ; or what End it will come
unto, God knoweth, and this are youe the Au-
thor of.

Wiat. Good Mr. Atturnye, as I will not in

any thing juftefie my felf, fo being in Decaie to

to much, overchardge me not with more Mif-

chief, and make or fhewe to be that I was not

:

I am loathe to touche any Man openlie, but that

for myne owne Difchardge, I am driven for to

do : And as I have given in ConfefTion, fo I af-

* From the M. S. of D. Brereton Bourcbier, late of Barnrjly in Gloctjierjhire, 9007. 8.

tuum Ar.gU* & Uittinite, Tom. 2. Part I. Page 256.
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firme, that my Lord of Devon/hire fent Sir Ed-

warde Rogers for me to come to his Houfe, and

when I came, he brake the whoale Treafon unto

me i he faid, that he himfelf wOuld go, and I

cannot tell, but he faid he woulde doe many
Things : This proves I was not the furfte.

'The Skene's Sollicitor. As Mr. Atturney hathe

moved youe, that is, to repent your Offence, fo

I, for my Parte, wifhe youe the fame : But what

ment you furft, when you rofe, to write to my
Ladie Elizabethe's Grace, that fhe

c
fhould remove

further from the Quene, and after that my Lord

of:. Norfdcke's- Men fjedd from him at Rochefter

Bridge to youe, as a: joyful Newes you fent to my
Ladie EUzabethe of youre good Succes, and fhe

againe fent youe Thanckes : Is not this true ?

Wiat. What I have written, I confes, and it

is. trewe.

Tfy Majler of the Horfe's Queftion. Mr.- Wiat,

weare not thies youre Wordes, and in thefe

Termes, when Mr. Cornwallis and I weare fent

unto youe from the Quene, youe anfweared us.

That the Quene fhould goe to the Toure, and

youe to have her Parfon with the Towre in

keping, aifo the Treafure, and futche of the

Councellors as you would require j for youe faid

youe had rather be truffed than trufte.

Sollicitor. This fhal be ever called Wiat's Re-

bellion, as the Rebellion of Watt Tiler was called

Wat Tiler's.

' Attorney. Mr. Wiafi weare youe not privie

howe the Quene fhould have bene flaine, as fhe did

walke ? I do not burden youe to eonfent to this ;

for thus muche mufte I faie, youe mifliked if.

Wiat. Mr.' Attorney, I furfte opened this,

eomin<* to my Remembraunce when I heard

William Thomas would have flaine himfelfe, for

it was his Devife ; and he brake in this wies to

Sir Nicholas Arnolde, Yf the Quene weare killed,

quothe he, all weare well, and thereis not fo fitt

a Man to doe it as John Fitzimlliams. Sir Ni-

cholas Arnolde toulde it Sir James Croftes,. and

he toulde it John Fitzwilliams? and John Fitz-

wllliams tould it me, and thus at the 4th Hande

I hearde it. Then made I a Cudgell with a

whoale brent in it, with a whoale Iron and haulf

a yard of 1 in it, and fought John Fitz-

williams a whoale Daie, and could not finde him.

The next Daie, I fent the Cudgell by my Man,

and badd him bobb him well, for the Knave is

but a Spie, and to utter it he durft not, and

therefore be boulde to beate him : Thus my Man
carried the Cudgell thre Daies, to have beaten

him : By this it maie appere, how muche I ab-

horred that Pradtife.

Then was the Letter fhewed which he wroate

to the Duke of Suffolk, Mr. Wiat being then in

Southewarke, that he fhould mete him at King-

Jon-Bridge, and fo to go to London with him,

althoughe he came with the ffewer Compahye.
Wiat at the furfte remembred ho fuch Letter ; but
when it was fhewed him, he confeffed his Hande.

It was deroandid of him, what he ment to
write to my Ladie EUzabethe j and after his Par-
don offred, to refufe alfo the Bountifulnes of the
Quene to my Ladie Elizabeth?'* Grace, amon"
other thinges befide recited.-

Wiat. My Lords, as my Faulte is mofte vile
and heynous, for the which I afke God Mercie,
and next him my Soveraigne Ladie and Quene]
whom I mofte grevouflie have offendid, appeal-
ing whoalie to her Mercie, without which I can-
not challendge any thi'nge fithence my Offence
committed. I have ferved her Highenes in fuche
forte and degree as I either coulde or am hable j

for I have uttred what I knowe in all thinges,
whereby I might deliver her Highenes from
futche after Peril! as the Goncealement of Trai-
tors or Treafon might prejudice or hurte : I

have done this for her Highenes Suretie, as I

am bounde therunto by Dutye and Truthe,
which trulie I have declared ; for I thinke and
certainlie beleve, fhe is as carefull over this

Realme as of that her chefeft Jewell : I mufte
confes that of all the Services I have bene in,

ther was never a more defperat Journie taken in
hande, and to the'nd continewed mofte defperatlie.

And wheras it was afked whie I refufed the
Quene's Highenes Pardon offred, unhappie Man,
what fhall I faie ?

When I was once entred in that devillifhe
Defperatnes, ther was no waie but to wade
throughe with it that I had taken in hande 5 for
I thoughte others had bene as forwarde as I my
felfe ; and following the Enterprize, ufed all

poffibell meanes that might endure the fame, as
writing to my Ladie EUzabethe, and making the
Proclamation in Southewarke. Well, ther refteth

nowe in the Quene's Highenes,- either of Juftice
by Death, which juftlie I have deferved with
Watt Tilerr to make me an open Example to the
Worlde's Endev of ells of her Mercie to fave
me, and ufe my Service in fuche forte as her
Highenes thinckes me mete and hable to doe ;

And albeit that her Grace hath this my Requefte
in Writing, yet I mofte humblie befeke you to
be a meanes to the Quene's Highenes for her
Mercie and Pittie, which is my lafte Hoape and
onelie Refuge : And I befeke God that the
Quene maie be fo merciful! unto me, as I meane
to ferve her Majeftie faithefullie and trulie. God's
Will be done on me. Yf ther be but two true
Men, I wil be the one to die at her Grace's Footer
And fo endid.

The Lordes promefed to be a meanes fat

him: His Countenaunce was doleful!, and Teares
gufhed oute continuallie.

He was afterwards executed.

NUMBER
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NUMBER It.

The Examinations and Depoftions of William Powfie, George

Dalgleifti, John Hay younger of Talo, and John Hepburn

of Bowton, concerning the Murder ofthe King^ Queen Mary^
Hujband-y with their 'Trial and Sentence : As al/b, the De-
claration of Nicolas Hubert a Frenchman, commonly called

Paris* in relation to that Murder and other Matters 5
*

Who were all executed for the faid Murder,

The Depo-fitions of William Powriet

Jpud Edinburgum 23 Junii, Ann. Bom. 1567.

in prefentia Dominorum Secreti Concilii.

fjyrilliame Pvwrie, borne in Kinfawnis, Ser-

i/y uitor to the Erie Bothwell, deponis,

That ye fam Day the King wes flane at

Night, the Erie Boithwell, aGcumpanyt with

James Ormeftoune of yat Ilk, Hob Ormeftoune his

Fader Bruther, John Hepburne of Bolton, and

Jvhne Hay zounger, zeid togidder to an Coun-

fele in ye nether Hall of ye faid Erie Bothwelh

Ludgeing in ye Abbay, about Four Houris

Eftirnone, or yairby, and remanit yairin Twa
Houris> or yairby ; quhat yai did or faid, he

knawis not.

Item. Deponis, Yat John Hepburne of Bolton^

at Ten Houres at Evin, commandit the Depo-

nar and Vat Wilfoune to tak up ane Carriage of

twa Maills and ane Tronk, and ye vthir an led-

dirin Mail, quhilks were lyand in the faid nethir

Hall, quhilks the Deponar and the faid Pat put

on and chargit upon twa Horfes of my Lordis,

the ane being his fown Horfe, and carriit the

fame to the Zet of the Enteres of the Black Fri-

ers, and yare laid the fame down, quhair the

Erie Bothwell, acumpanit with Robert Ormejioun

and Paris, called French Paris, and vtheris twa

quhilks had Cloakes about yare Faces, met the

faidis Deponar and Pat Wilfoun. And yat zoung
Tallo, the Lard of Ormeftoune, and John Hepburne

of Bottom, wes awaitand vpon ye Deponar and

Pat Wiljoun, within the faid Zet; and yat yare

the faidis thre Perfouns within the faid Zet, ref-

fauit the faids twa Charges, quhilks the Deponar

knew to be Pulder, becaufe the fame wes in fun-

dry Polks within the faid Mail and Tronk ; and

ye Deponar and faid Pat #^«»helptyamein with

the fame -, and the Powder being taken from

yame, the faid Johne Hepburne of Bolton fent this

Deponar for Candell, and yat he coft Six Hal-

penny Candell fra Georde Burnis Wife in the Cow-
gate, and deliverit to the faid Johnne: And yat

ye faids Perfouns Reffavaris of the Powder, had
ane Towel with them, with ane littil licht Can-

dell i and the faids Perfouns within the faid Zet

oppynit the Tronk and Mail, and tuck out the

Polks with the Powder : And everie ane of yame
tuck yane upon his Back, or under his Arm, and
carryit the fame away to the Back-wall of the

Zaird yat is next the Trees, and yair the faid

Laird of Ormeftoune, Johnne Hepburne of Boltoun,

and zoung Talk, reffavit the Pulder fra yame,
and wald fuffer the Deponar and his Marrow to

pafs na furdar. And quhen the Deponar and his

Marrow came bak againe to the faid Frier Zet,

the twa Horfs that carryed the faid Maill and
Tronk war away, and zit yay carryit the faids

Mail and Tronk again to the Abbay, and as yay
came up the Black Frier Wind, the Quenes
Grace was gangand before yame with licht

Torches : And yat the Deponar and his Marrow
being cumin to the faid Erles Ludging in the

Abbay, thai tarryit yare ane Hour or mair, and
yan the faid Erie came in, and immediately tuk
aff his Claythes yat wer on, viz. a Pair of blak

Velvet Hoife, truffit with Silver, and ane Dou-
blet of Satin of the fame Maner, and put on ane

vthir Pair of black Hoife, and ane Doublet of
Canwes, and tuk his fide rideing Cloak about

him, and incontinent paft furth, and accumpanyt
with French Paris, the Deponar, Georde Dagleijh

and Pat Wilfoun, and came down the Turnpike,

and alang the Back-wall of the Quenes Garden,

quhill yai came to the Back of the Cunzie-houfe,

and the Back of the Stabillis, while thay came
to the Canncgate. And deponis, yat as yai came
by the Gait of the Quenes South Garden, the

twa Sentinellis yat ftude at the Zet yat gangis to

the utter Cloifs, fpeirit at yame, quha is yat ?

and yai anfwerit, Friends. The Centinel fpeirit,

quhat Friends ? and yai anfwerit, My Lord
Bothwells Friends.

Item. Deponis, Yat yai come up the Canon-

gate, and to the neither Bow, and findand the

Bow fteikand, Pat Will/on cryet to John Gallo-

way, and defirit him to opin the Port to Friends

of my Lord Bothwell, quha came and oppynit

the Port, and yai enterit, and zeid up aboue

BaJJyniines Houfe on the South-fide of the Way,
and knock it at ane Staire, and callit for the Laird

of Ormeflone, and Robert Ormeftone, and nane an-

fwerit yame, and yai yan flippit down ane Cloifs

beneith the Frier Wynd, and come to the Zet

at the Black Friers, and enterit in at yat Zet,

* Taken from the Cation Library, fub Tit. Caligula, C. I. Fol. 243, £fr. This is the beft and fulleft Account of the

Mwgi; of King Hairj Darnlej ever publifbcd, and fliould be read after the Trial of Jamti Earl Boil-jctll in Vol. I. p. 78.

and
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and zeid quhill yay come to the Back-wall and

Dyke, quhaire the Deponar and Pat Wilfon left

the utheris Perfouns before exprymit, with the

Powder as faid is, and yaire the Erie Bothweille

paft in over the Dyke, and bad the Deponar,

Pat Wilfon, and Georde Dagleijh tarry ftill yaire

while he come backwart to them. And furder

deponis, Yat yai tariit yare Half an Houre, and

hard never Din of any Thing, quhill at laft my

Lord, accompanyit with zoung Tallo, and Johnne

Hepburne of Boltoune, come to the Deponar, and

vtheris twa Perfons being with him, and evin as

my Lord and thir Twa comes to the Deponar

and his Marowis at the Dyke, thai hard the

Crack, and thai paft away togidder out at the

Frier Zet, and finderit quhen yai came to the

Cowgait, Pairt up the Blackfrier Wynd, and Pairt

up the Cloifs which is under theEndmylhs Well,

and met not quhill yai came to the End of the

Bow, and zeid down ane Cloifs on the North

Side' of the Gait, to haif loppin the Wall of

Leitb Wynd, and yair my Lord thoucht it over

heich, and came again aback to the Port, and

caufed cry upon John Galloway, and faid yai war

Friends of my Lord Bothwilis. And John Gal-

loway rufe and let them furth, and fyne yai paft

down St. Mary's Wynd, and down the back

Zairds of the Canongait, and to the faid Erles

Ludging; and as yai paft the Queens Guards

before fpecifyit, fum Sentinells fpeirit at yame

quha yai war, and yai anfwerit, yai war Friends

of my L. Bothweill; and als fpeirit quhat Crak

yat was, and yai anfwerit, yai knew not; and

yat the Sentinels bid them* if yai were Servandis

of my L. Bothweill, to gang yair Way.

My Lord come into his Ludgeing, and imme-

diately callit for ane Drink, and tuk off his

Cloathes incontinent, and zeid to his Bed, and

tarriet in his Bed about Half an Hour, quhen

Mr. George Hacket come to the Zet, and knocks,

and defired to be in ; and quhan he came in, he

appeared to be in ane greit Effray, and was black

as any Pik, and not ane Word to fpeik. My
Lord enquirit, Quhat is the Matter, Man ? And

he anfwerit, The Kingis Houfe is blawn up, and

1 trow the King be flayn. And my Lord cryet,

Fy, Treafoun ! And yan he raife and pat on

his Claiths. And yarefter the Erie Huntley and

mony came in to my Lord, and yai zeid into the

Quenes Houfe.
#

,
"'.:

Item. Deponis, Yat upon the mxt Nicht ei-

ter, my Lord defyrit yis Deponar, Pat Wilfon,

Georde Daglijh, the Laird of Ormeftoune, and

Hob Ormeftoune, John Hepburn, and zoung Tallo,

to keip thair Tongues cloifs, and yai fuld nevir

want fa lang as he had, and yat he fuld fend the

Deponar and Pat Wilfon to the Armitage, and

yat yai fuld be honeftly fuftainit. And being

inquirit, Gif this Deponar, at my Lord Both-

wells Defyre, focht ane fyne Lunt of any ot the

Suddartis : And anfwerit, Yat he did the fame,

and gat a Piece of fine Lunt of Haifa Faddome,

or yareby, fra ane of the Suddartis, quhais Name

he knawis not, and deliverit to Johne Hepburne

of Boltoune, upon Saturday before the Kingis

Slaughter.

Apud Edinburgum 3 Julii, Ann. Bow. 1567. in

prefentia Dominorum Secreti Concilii.

rrrllliame Powrie re-examined, deponis, Yat

the Carage of the Tronk and Mail contenit

in his former Depofuioun, were carryed by him

and Pat Wilfone, upon ane gray Horfs yat per-

tained to Herman Page to my Lord, at twa fun-

dry Tymes, and war carryed and conveyit by

yaim into the Place containet in his former De-

pofit, and yat at the Frier Wynd Fute yis De-

ponar faid to Pat Will/on, at the conveying of

the laft Carriage, thir Words, Jefu, Patt, quhat-

tin ane Gait is yis we are gangand ? I trow it be

not gude. And he anfwerit, I trow it be not

gude ; but weift, hald zour Tongue.

Item. Deponis, Quhan the Deponar and Pat

Will/on come to the Frier Zet with the laft Con-

voy, and laid the fame down, Robert Ormeftoune

come furth, and faid thir Words. This is not

gude like, I trow this Purpois will not come to

this Nycht, I will in and fe quhat yai are doing.

Item. Yareftir quhen the Powlder and Greaith

was carryed inwart, the Deponar tarryand at

the Dyke, the Laird of Ormifioun of yat Ilk

came again, and faid to John Hepburne and

young Talk, thir Words (Paris Frenchman be-

ing with him) Be God it is fair in Field, cum
of°it quhat will, and bade the Deponar and Pat

Wilfon gang their Way ; and at the fame Tyme
yat ye Deponar and Pat Wilfon laid down the

laft Cariage at the faid Frier Gait, the E. Both-

weill came unto thame utwith the Frier Zet,

accumpanyit with Thre mpre, quhilks had yare

Cloaks, and Mulis upon yair Feet.

Item. Deponis, Yat the faidis Johnne Hep-

burne of Boltone, upon Saturday at Evin befoir

the Kingis Slaughter, brought the Mail and

Tronk quhairin the Powlder was, to the E. of

Bothwiles Ludgeing, and laid in the fame in the

neither Hall : And the Deponar declaris, Yat at

the laft Horfe Cariage he bare up ane toome

Poulder Barrel to the fame Place yai carriet the

Pulder, and yat he wift not how nor be quhome

the fame came in the Erie Bothweils Ludging in

the Abby.
Item. Deponis, Yat upon the Morn eftir the

Kingis Slauchter, viz. Mononday, Johne Hep-

burne of Boltoun gat ane gray Horfe, Mr. Toung

of fallo ane broun Horfs fra my L. Bothweill.

Item. Inquirit gyf William Geddes Depofition,

being red to the Deponar, was trew j declairit

the fame was all trew, except the Deponar re-

members not quhidder he bad and counfulit this

Geddes not to be on the Grit yat Nycht

or not.

This is the trew Copy of the Depofitions of

the faid William Powry, maid in Prefence of

the Lords of Secreit Counfall, concordand

and agrieand with the Principal remainand

at the Office of Jufticiary, collationat be me
Sir John Bellenden of Auchnoule, Clerk of

our Souerane Lordis Jufticiarie, witneffing

my Sign and Subfcription manual.

Joannes Bellenden Clericus JufticiarU.

The Depofition of George Dalgleifh.

Apud Edinburgum, 26 Junii, Ann. Dom. 1567.

prefentibus comitibus de Mortoun &? Athol,

prepofito de Dundee, 13 domino de Grange.

f^Eorge Dalglijb Seruande in the Chalmer to'the

Erie Bothwelly of the Aige of 27 Zeiris, or

yareby, (3c. Deponis, Yat ye Sunday the King

was flayne at Nycht the E. Bothwell, accumpa-

.

nyit with the Laird of Ormiftcune of yat Ilk, Hob

Ormejioune his Fader Bruther, Johne Hepburne

of
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of Bdtone,

togidder in

Johnne Hay of Tallo zounger, war

the neither H3H of the laid Erls

Ludging in the Abby, about Four Houres in

the Eftirnone, and remained yarein ane Hour
and a Half, and quhat yai did knaws not, be

reffoun the Deponar remainit for the maift Part

in my Lords Chalmer.

Item. Deponis, Yat my Lord his Maifter

came to his Chalmer about 12 Hours at Evin,

or yareby, and tuke of his Clayths, and chingit

his Hois and Doublet, viz. ane Pair of Hoifs

ftocket with black Welvet, pafementit with Sil-

ver, and ane Doublett of black Satin of the fame

Maner, and put on ane vther Pair of black

Hoifs, and ane Canwes Doublet white, and tuke

his fide riding Cloak about him, of fad Inglijh

Claith, callit the new Colour. And incontinent

the Erie, French Paris, William Powry Seruitor

and Porter to the faid Erie, Patt Wilfoun, and

the Deponar, zeid down the Turnepyke alto-

gidder, and endlong the Bak of the Quenes

Garden, quhill yow cum to the Bak of the Cun-

zie Houfe, and the Bak of the Stabillis, quhill

zow come to the Cannogate foreanent the Abbay
Zet. And depones, As yay came by the Entry

of the Quenes South Garden, ane of the Senti-

nels yat ftude at the Zet yat gangis to the utter

Cloifs, fpeirit at thame, Quhais that ? Yai an-

fwerit, Friends ; quhat Friends ? Friends to my
Lord Bothweil.

Item. Deponis, Yai came up the Canogait to

the Nethir Bow, quhilk wes fteikit, and yat

Patt Willjon cryit to "John Galloway, and bid

him come down and oppin the Port and let yame

in, and yat yai tarriet ane gude Quhile or Gallo-

way came down to let yame in, and fpeirit at

yame, Quhat did yow out of yair Beds yatTime

of Night? and eftir yay enterit within the Porte,

yay zeid up aboue Baffynlines Houfe on the South

fide of the Gait, and knockit at ane Dur beneth

the SwordClippers, and callit for the Lard of

Ormefiounes, and one within anfwerit, he was not

yare ; and yai paffit down a Cloifs beneth Frier

Wynd, and enterit in at the Zet of the Black

Friers, quhil thay come to the Bak Wall and

Dyke of the Town Wall, quhair my Lord and

Paris paft in over the Wall, and commandit ye

Deponar, William Powry and Patt Willfoun, to

remayne (till quhill yai came till yame, and quhat-

evir yay hard or faw, not to ftur or depart quhill

he cam againe : And yat yis Deponar and the

uther Twa tarreit yair Half an Hour or yareby,

and in the meyn time hard no Din of any Thing,

quhill at laft my Lord, accumpanyit with John

Hay zounger of 'Tallo, Johne Hepburne of Bolton,

come to the Deponar, and vtheris Twa, and

fame Turnpicke yat yai cam furth at. And as

yai paffit by the Quenes Gardens, ane of the

Sentinels fpeirit, Quha yay war ? And yai an-

fwerit, Yai war Friends of my Lord Bothweill^

And fo foon as my Lord came in his Ludgeing
he cryit for ane Drink, and incontinent yareftir

tuke off his Claythes and zeid to his Bed, and
lay be the Space of Half ane Hour or yareby j

and yat Mr. George Hacket came to the Chalmer
about Half ane Hour eftir my Lord lay down.
Quhan he came in, he apperit to be very effrayit,

and my Lord fpeirit, Quhat is the Matter, Man ?

And he anfwerit, Yat he heard at the Kirk of
Field like the Schot of ane Cannoun, and, as I hear

fay, the Kings Houfe is blawin up, and I trow
the King be flayne. And incontinent my Lord
raife and pat on his Clayths, that is to fay, the fame
Hoifs and Doublet yat he had on upon Sunday^

quhilks wer Peffements with Siluer, and fa fone

as my Lordis Clayths was on, he departit furth

of the Chalmer, and the Deponar remanit ftill

in the Chalmer.

This is the trew Copy of the Depofitione of

the faid George Dalgli/h, maid in Prefence of

the Lordis before expremit, cOncordand

and agreeand with the Principall remayning
at the Office of Jufticiarie, collationat by
me Sir John Bellenden Knight, Clerk of our
Soveraigne Lordis Judiciary, witneffing my
Signe and Subfcriptioun manual.

Joannes Bellenden Clericus Jufticiaria.

The Depofition of John Hay younger of Tab.

Apud Edinburgum 13 die men/is Septembris, An.

Dom. 1567. in Prefence of my Lord Regent, the

Erles of Morton and Athol, the Lairds of
Lochlevin, and Petarow, Mr. James Magyll,
and the Juftice Clerk.

H E quhilk Day,- John Hay zounger ofT Tallo being examinit anent the Kingis

Graces Murther, grantit and confeffit himfelfcul-

pable yareof, and as he wald anfwer before God,
deponit and declarit the Erie Bothwele his Ma-
ilers Pairt of the fame, fa far as the Deponar
knew, in Manner following, that is to fay, That
upon the 7 Day of Februar laft bypaft, before

the Kingis Murther, th'Erle Bothweil, within his

Chalmer in his Ludging in the Abbay of Haly-,

rudhous, fchew to the Deponar the Purpofe of

the Kingis Murther, fayand their Words or fic-

like, Johne, this is the Mater, the Kingis De-
ftructioun is devyfit, and I mon reveill it unto

ye, for an I put not him down, I can not haif an

Lyfe in Scotland, he will be my Deftruction, and

even as my Lord and yay Twa came to the De- I reveill this to the as to my Friend, and gyf zow
ponar and his Company, yay hard the Crack, reveill it again, it will be my Deftruclion, and I

and paft all away togiddir out at the Frier Zet, fall feik yi Life firft: And yarwith he gave the

and funderit in the Cozvgait. My Lord, Johnne Deponar alfo diverfe Admonitions, and alfo fair

Hepburne, and Pat Wilfoune, William Powrie

and the Deponar zeid up ane Wynd be-eft the

Frier Wynd, and croffit the Hiegait at the Ne-
ther Bow, to haif lopin the Wall at Leith Wynd,
bot thai thocht the Wall over hich, and came
agane to the Port-, and my Lord cauffit cry up-

one Johne Galloway, and faid, Yay were Ser-

vands of my Lord Bothweill; and yat he rufe

and oppynit the Wickit, quha it wes yat rufe,

igncial: And fyne yay paffit down St. Mary
Wynd, and down the Back of the Cannygait,

and to the faid Erics Ludging, and enterit be the

Vol. VIII.

Promifes to keip the Mater fecret, and to take

Part with him in the Kingis Slaughter, as he

had devifit ; and yat yareafter at Evin, in the

Prefence of John Hepburn callit of Bolton, the

faid Erie proponit the famyn Matter to the De-
ponar, quhilk John Hepburn was on the Counfail

yairof of before. And th'Erle Bothweil faid to

the Deponar, I have devifit it in this Manner,

and ye fall do the fame, that is to fay, He faid in

Prefence of James Ormijloun of yat Ilk, and the

faid John Hepburn, thir Words, The Pulder mon
be laid in the Houfe under the Kingis Chalmer,

P p p p quhaire
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quhaire the Queene fuld lye, in an Barril, gyf it

may be gottin within the Barril, and the fame
Barril fall haif an Hoili at the nether End yare-

of, and an Tre holit and howkit like an Troch
put to the Hoill of the Barril, and an Lunt yare-

upon, quhilk fall be fyrit at the far End, and
the unfyrit End laid in the Hoill of the Barril in

the Pulder. And this Porpos fuld haif bene put

in Execution upon the Saturday at Night, and the

Matter fayllit yat Night, becaus all Thingis were

not in Reddynes yairfor.

Item. Deponit, Yat upon Sunday yarefter,

about thre or four Houres Afternone, in th'Erle

Bothwells nedder Houfe in the Abbaye, the faid

Erie, John Hepburn of Bolton, and the Deponar*.

devyfit yat my Lord fuld gang up to the faid

Laird bf Ormifton'& Chalmer (like .as he did) fua

fone as it was mirk, and yat yare paft with my
Lord, quyet on Fute, John Hepburn of Bolton,

the Deponar, and Ade Murray met yame, and

fum utheris quham the Deponar remembers not,

at the faid Laird of Ormijidns Stairefute of his

Chalmer, above the Bow, on the South-fyde of

the Gait, and yat my Lord commandit the faid

Ade and utheris to pafs to Mr. John Spenfis, and

remayne yare quhill he came to yame; and yat

my Lord, John Hepburn of Bolton, and the De-
ponar, enterit in the faid Laird of Ormijlons

Chalmer, quhair yay fand the faid Lard, and

Hob Ormifton his Fader Bruthir, and an Bruther

of the Lards, quhais Name the Deponar knaws
not, and was put to the Dur : And yair yai con-

fullit quhat Gait yai fuld gang to the Kingis

Houfe, becaus yai had not tane Purpois yairup-

on of before : And fyne yai zeid all down to-

gydder to the Black Freir Zeit, and ye faid Lard
of Ormifton zeid in throw the awld Howfis and

Wallis, and paft and opynitt the faid Freir Zet

to my Lord, the Deponar, and the reft forefaid.

And yat my Lord and the Deponar zeid up and

down the Kowgate, quhile Wille Powry and Pate

Will/on brocht the Powder, quhilk was brocht at

twa fundry Times, furth of the Abbay, from

the Erlis Ludgeing, and yat the fame was in a

Tronk and an Mail, and was brought upon Her-

manis Naig, and yat the Powder was reffavit in

at the Black Freir Zeit be the faid Lard of Or-

mifton, and John Hepburn of Boltown, and yat

the famyn was born in be Wille Powry, Pate Wil-

fon, and the faids Lard of Ormifton, Hob Ormifton

and the Deponar in the Trunk and Mail. And
yareftir the Powder yat was in the Trunk, was

taken furth of the fame, and put in Polks, and

the Powder yat was in baith the Tronk and Mail

was caryit to the Kingis Houfe in Polks.

And it is of Veritie, that Paris the French

Man was in the nedder Houfe, under the Kingis

Chalmer, and had an Key of the Backdowr, and

then the faid Lard of Ormifton paft in at the faid

Dur, and fpake with the faid Hob his Fader Bru-

ther, and with the faid Paris, being both therein,

and fand the Time convenient, and came furth

again, and tauld the famyn to the faid Erie and

his Cumpany •, and yat yai had with yame alfwa

a Tre and a Powder Barrel, for to have done as

faid is, but the Barrel was fo meikle, it could

not be gottin in at the Duur ; and yan yay tuk

all the Polks and carried yame within the faid

Jaich Houfe, and temit yame on the Flour in an

Help, and the Polks weir taken furth again, and

yat my Lord was in the Houfe afoir, and had

left the faid Paris yarein, and the faid Hob ftand-

and at the Dur awaitand upon" yair Coming : And
yat the faid Lard of Ormiftone faid to the faid

John Hepburn, Ze ken now quhat ye haif to do,
quhen all is quyet aboue zow, fyre the End of
the Lunt, and cum zour Way. And yareftir

the faid Lard ,of Ormifton paft his Way with Hob
with him, and Paris. John Hepburn and ye De-
ponar taryit ftill within the faid laich Houfe a

certain Space, and Paris lockit the back Dur^
and the Dur yat pafles up the Turnpike to the
Kingis Chalmer, quhair the King,, the Quene*
and ye Erie Bothwell, and vthers were, and paflk
vip to yame, levand behind him the faid John
Hepburn and the Deponar lockit in the faid ned-
der Houfe ; and as the Deponar believes, Paris

fhew the Erie Bothwell that all Things were in

Readinefs, and fyne fone yareftir, the Quene and
the Lordis retnrnit to the Abbay, my Lord Both-
well being in her Cumpany •, and yareftir the

Erie Bothwell, accumpanyit with Paris and
Georde Dalgleifh, came to the back Zard, and
the faid Hepburn quha had twa Keyis of the back
Dur, lichtit the Lunt,, and came with the De-
ponar, and lockit the Durris after yame* and
fand the Erie of Bothwell in the Zaird, quha
fpeirit at yame, gyf they had done that quhilk
he had bidden yame, and fyrit the Lunt ; and
yaianfwerityatit was done. And efter my Lord
and thai tarryit in the Zaird ane lang Tyme i

And quhen my Lord faw yat ye Matter cajjie not
haftily to pafs, he was angre, and wald have gen
in himfelf in the Houfe, and the faid John Hep*
burn ftoppit him, faying thir Wordis, Ze neid

not. And my Lord faid thir Wordis, I will not
gang away quhile I fee it done ; and within ane
fchort Space it fyrit, my Lord, John Hepburn,
the Deponar, and Paris being gangang at the

Fute of the Aley in the faid Zard, and quhen
they faw the Houfe rifeand, and heard the Crack,-

they ran their Way, and come down the Wynd
fra the faid Freir Zett ; and yat my Lord yaref-

tir paft to the Wall at Leith Wynd, to have paft

over it, but becaufe he thocht it over hich, he
fturrit yairwith, and came back again to the ned-
dir Bow, and paft furth at the Port, after Johnne
Hepburne had cried upon John Gallaway Porter,:

and caufit him oppin the Port ; and that the faids

John Hepburn and Georde Dalgleijh paflit afore

with my Lord, and fone yareftir, the Deponar
and Paris followit, and the Deponar paflit to his

Bed in John Hepburns in the Canongait, .and my
Lord paflit to his awin Ludgeing in the Abbay.

The Depofition of John Hepburn, called John
of Bowton.

Apud Edinburgum 8 die men/is Decembris, An.

Dom. 156J. in Prefence of my Lord Regent, the

Erie of Athol, the Lord Lindfay, the Lard of

Grange, and the Juftice Clerk.

t~r\ H E quhilk Day, John Hepburn, callit

JL Johnne of Bowtoun, being examinit upon
the Kingis Murther, grantit himfelf culpable and

gilty yairof, and as he wald anfwere before God,
deponit and declaryt the Erie of Bothweile his

Mafteirs Part of the famyn, fo far as the Depo-

nar knew in this Matter, that is to fay, The firft

Lyme yat evir the Erie of Bothwile fpake yis

Matter of the Kyngis Murther to the Deponar,

was ane Day or twa aftir the bringing of the

Powder furth of Dunbar, at quhilk Tyme he

faid to the Deponar in this Manner, Thair is ane

Purpois

'
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Purpois divifit amongs Tome of the Noblemen,

and amongs the reft, yat the Kinge fall be flane,

- and that every ane of us fall fend twa Servandis

to the doing yarof, owther on the Fields, or

otherwife as he may be apprehendit ; and yan

defirit ye Deponar to be ane of the Entrepryfers

for him •, quhais Anfwer was, Yat it was ane

evill Purpois, and zit, becaufe he was Servand

and Coufignance to his Lordfhyp, he wald do as

Vtheirs wald, and put Hand to it. One the

Morne yareftir, he callit James Ormifton of that

Ilk, the Deponar and John Hay zounger of

Tallo, and break the Purpois to yame, and maid

the like Declaratioune to yame, yat vthir Noble-

men had as far Enteres as he in yat Matter; and

yai maid to him evin fie Anfwer as he had done.

Qiihether my Lord had fchewed yame ye Pur-

pois of befoir or not, ye Deponar knawes not.

Swa every Day yare was tanking amongis yame
of the famyn Purpois, quhill within twa Dais

before ye Murther, yat the faid Erie changed

Purpois of the flaying of the Kinge one the

Feildes, becaufe yan it wald be knawn, and

fchew to yame quhat Way it mycht be ufit bet-

ter be ye Pulder. And on the Sunday, in the

doming before Nicht, ye 9 Daie of Februar laft

bepaft, the Deponar fend ye faid Johne Hayes

Man for ane tome Poulder Barrel to the Man
quhilk Johne Hare had coft the fame fra, yat

dwells above Sandie Bruces Cloife Head. At
Even my Lord fuppit in Maifter Johne Balfours

Hous, quhare the Bifchop of Argyle maid the

Banket, and eftir Supper my Lord came up the

Gait, and yai all with him to the faid Lard of

Ormejlonis Chalmer, quhair ye Deponar and

Johne Have paft in, and fand the faid Lard and

Hob Ormifioun his Fader Bruther , and as ye

Deponar rememberis, yat was the firft Time yat

Hob knew of yat Matter, and yare yai fpake to-

gidder, and my Lord fchewit yame ye Maner :

And the Deponar, the faid Lard of Ormeftoune,

Hob Orntiflone, and Johne Haye, pall' to the Fute

of the black Freir Wind, haveing fent away Wille

Powry and Pate Wilfone for the Poulder. And
before yar comming furth of the faid Chalmer,

my Lord departit with his Servandis, quhair ye

Deponar knawes not. And the faids Foure be-

ing togidder, as is befoir wryttin, at the Fute of

the Freir Wind, the faid Willie Poivry and Pate
' Wilfone cum agene with the Poulder, quhilk was
brocht at two Times in ane Tronk and ane

Mail, and yai carreit it in at black Freres Zet,

and quhen yai war changing ye Pulder furth of

the 1 ronks in Polks, my Lord come and fpeirit,

Gyf all was redy, and bad yame haifte before

the Queene come furth of the Kingis Houfe, for

gyf fhe come furth before yay ware reddy, yay
wald not find fie Commodity. And yan ye Pul-

der being put in Polks, the faids Laird of Ormi-

ftone, Hob Ormiflone, this Deponar, Johne Haye.,

Willie Powry, and Pate Wilfone turfit up the Pou-

der to the Kingis Houfe, and fand Paris at the

Dur, quia openit the famyn, and yay affayit to

have taken in the faid Barrel!, and it wald not

gang in at the Dur, and yan yai liftit the famyn,
and brocht it back to the Zaird, and had in the

Pouder, and turning it furth of the Polks in ane

Bing and Heip upon the Flur, evin directly under
the Kingis Bed •, 2nd yan ye faid Laird of Orme-

ftone, Hob Ormifton, and Paris paft away, and left

the D-ponar and John Hay within the faid Houfe,
quhiihj tarry it yarcin quhill eftir twa Houres.

after Mydnight, and yan tuk ane Lunt, with
ane litle Tre quharon it lay, and placit ye fame,
ye ane End in the Pouder, and fyrit ye vthir

End, and cam yair Way, and lockit ye thre

Duris behind yame ; and at yair cuming furth to

the Zaird, yay fand my Lord Bothwell, Geordie

Dalgleifh, Pat Wilfon, and Willie Powry ; and my
Lord fpeirit at them, Gyf yay had done all

Things as was ordourit : And yai faid, Zea

}

and yai tarryit upon ane Quarter of ane Hour
yaireftir, and my Lord thocht Jang, and fpeirit

gyf yair was ony Part of the Houfe yat they

mycht fe the Lunt gyff it was burnand anouch,
and yai faid, Yare wes nane but ane Wundo
quhilk wes within ye Clois, and as they war
fpeeking upon it, the Houfe begouth to take

Fyre and blew up, and yai ran away, and cum
up black Freir Wind, and 2eid down ane Clois

to haif gottin over the broken Wall at Leith

Wind, but my Lord thocht it over heich to loup,

becaufe of his fair Hand, and fwa returnit to ye
neddir Bow, and walkynit John Galloway Por-
tar, quham yai gart cum down and opin the Zet

;

and Willie Powry, Paris, and John Haye, zeid

evin down the Cannongait, and my Lord, the

Deponar, Pat Wilfon, and Georde Dalgleifh, zeid

down Saint Mary Wind, and behind the Zairds

unto my Lordis Ludgeing in the Abby. And in

yair byganging, Twa of the Watchis fpirit,

quhat yai were, and ye Deponar anfwerit, We
are Servands of the Erie Bothweill, gangand to

him with News out of the Town ; and fwa my
Lord paflit to his Bed, and yis Deponar lay

down in ane Bed in ye Hall. And fone yareftir

Mr. George Hackett came in, quha told, Yat the

Houfe of the Kirk of Field was blawin up in the

Air, and the King flane. And within fhorc

Space yairafter my Lord Huntley came in, and
my Lord Bothweill raifs and put on his Claithis,

and paffit into the Queenis Houfe. And the

Deponar tarryit fum Tyme yareftir, and cumand
furth, fand the Abbay Zeit clofit, and yan ye
Deponar fand the faid John Hay in his Bed in

John Hepbums, and lay down with him.

Item. Deponis, Yat yare wes Fourteen falfe

Keys maid for oppyning of all the Lockes of the

Dures of the Kingis Ludgings at the Kirk of
Field, quhilk the Deponar, eftir the comitting of
the faid Murther, keift in the Quarie Hole be-

twix ye Abbay and Leith.

Thir are ye true Copies of the Depofitionis

of the faid John Haye zounger of Talk,

and Johne Hepburne callit of Boutoune, maid
in Prefence of my Lord Regent, and the

Lords before mentionit, in Manner befoir

expremitt, concordant and agreand with

the Originalis, quhilks are remainand in the

Jufticiarie, collationate be me Sir John Bel-

lenden of Auchinoul, Knight, Clerk of our
Soverane Lordis Judiciary.

Joannes Bellenden Clericus Jufticiarie.

The Tryal and Sentence of the faids William

Powrie, George Dalgleifh, John Hay, and John
Hepburn.

Curia jufticiarie S. D. N. regis, tenta &? inchoata

in pratorio de Edinburgh tertio die men/is Janu-
arii, anno Domini millefimo quingentefimo fesca-

gefimo feptimo, per honorabilem virum magiflrum

Thomam Craig, juflitiarium deputation nomine

nobilis & potentis domini Archebaldi comitis

Argadia?*
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Argadiai, domini Campbell & Lome, jujlici-

arii generalis dicli S. D. N. R. totins regni fui

generaliter conjiituti. SecJis vocatis £s? curia

•qffirmata.

TH E quhilk Day, Johns Hepburne callit of

Bolton, 'Jobne Haye apperand of Talk,

Williame Powrie and George Dalglei/h, being pre

-

fent in Judgement in the faid Court, to be accufit

of the Dittay aftir-fpecifeit, were putt to the

Knawledge of the Perfons underwritten, quhilk

were lawefully fummoned to pafs upon yair

Afize, choifin and admittit be thamefelues, and

fworn to deliver upon the Points of the faid

Dittay, viz.

John Lockart of the Bafy

The Laird of Caprinton,

James Campbell of Chank-

floun,

Heugb Wallace of Carnell,

The Laird of Mocbrum,

William St. Clare in Gosfoird,

Laird of Gafloun,

Robert Gray Burges of

Edinburt.

John Stoddart yarr^

Williame Strang,

James Freeman Bur-

ges of Edinburt,

Heugb Brown yair,

Charles Geddes,

John Wat/on,

James Aickman,

And immediately aftir the chefing and fwering

of the faids Perfonis of Affys, as Ufe is, the

ibrefaid John Hepburne, John Haye, William

Powriif and George Dalglifhe, being accufit be

Dittay,-. oppinly read in Judgement,, of the

Crymes following ; and eftir the Reding alfwa

in Jugement of certane Anfweris and Depofiti-

oms maid be thame of before at particular Exa-

minations- of yame upon ye faidis Crymes,

quhilks yai recognofeit, and confeflit to be of

"Verity in Prefence of the faidis Perfonis of Af-

fys, the faid Perfonis of Affys removit furth of

the faid Court, and all togiddir convenit and

reffonit upourt the Poinds of the faid Dittay,. to-

giddir with ye faidis Depofitionis, and fyne be-

ing yaiFwith rypely avyfit,. reinterit in the faid

Court of Jufticiarie, and yair, in Prefens of the

faid Juftice-depute, be yair Deliverance pronoun-

cit and declarit be ye Mouth of the Speiker

John Lochart of the Bar, Chancilar of the faid

Affys, fand and deliverit the faids Jobne Hep-

burne, John Haye, Williame Powry, and George

Dalglijh,. to be culpable, ~fy lit, and convict of

Art and Part of the cruel, fhamefull, trefonabill,

and abhominabill Slauehter and Murther of urn-

quhill the Kingis Grace, Fadir to our Soverane

Lord, in his awin Ludging for the Tyme, with-

in the Burgh of Edinburt, befyde the Kirk of

Field, quhair he was lyand in his Bed, taking

the Nychts Reft, treafonably rifand Fyre with-

in the fame,, with ane grite Quantitie of Pouder,

through Force of the quhilk the faid haill Lu-
gen wes raifit and blawin in the Air, and his

Grace wes- murderit trefonably, and maift cruelly

(lane and deitroyit by yame yarein : And als, for

Art and Part of the crewall Slauehter and Mur-
thor of umquhil William Tailzor his Graces Ser-

vitour, and unquhil Andro Macaig, trefonably

throw raifing ©f the faid Fyre, as faid is, com-
mittit in the Cumpany with James fumetime

Erie Botbwell, now Rebel, and declarit Traitor

in Parliment, and at the Horn, in the Moneth
of Februarie laft bypaft,. under Seilence of Nycht,

upon fett Purpofes, Proviiiouhj and forthought

Felonye;

And thairfoir the faid juftice-depute, be Dome
pronuncit be the Mouth of Andro Lindefay Demp-
ftare of the faid Court of Jufticiarie, decernit,

ordanit, and adjudgit the faidis Jobne Hepburnei

Johne Haye, Williame Powrye-, and George Dalg-

lijh, to haif committit the Crymes of Trefoun

and lefe Majeftie j and as manifeft Traytours to

be demanit as followis, that is to fay* the faid

Jobne Hepburnei Johne Haye, Williame Powrye,-

to be hangit to the Deid on ane Gibbet at the

Mercat Croce of Edhtburt, and yair Heddis^

Leggis, and Armis to be cuttit from yair Bodies,

and put up and hangin (as for Example) on the

Portis of Edinburgh, and vther Portis of the

principall Borrowis of yis Realme^ and yair Bo-

dies to be brynt and confumit in Fyre befyde the

faid Gibbet. And the faid George Dalglei/h to'

be hangeit to the Deid, and his Heid to be cut-

tit fra his Bodye, and put upon the Port of

Edinburgh. And ficlyke, decernit and ordanit

the faidis Perfonis, and ilk ane of yame, to haif

foirfaulted and tynt all and fundrye yair Landis,

Heritages, Poffeffionis, Talkis, Steddingis, Lyfe •

rentis, Aclionis, Debtis, and all vthers yair Guds,-

Moveables, and Unmoveables, to be inbrochtj

and remaine with oure Soverayne Lord, as his

Efcheat.

Extratlum de libro acloritm adjournalis S. D. N.
Regis, per me Johannem Bellenden de Auchi*
noule, militem, clericum jufticiaria ejufdem gene-

ratem, fub meisfigno & fubfcriptione manualibus.

Johannes Bellenden Clericus Jufticiarise.

The Examination and Declaration of French

Paris._
*

A Sanctandre, le i o jour d* Aouft 1569. Nicho-
las Howbert dicl Paris a efte interrogue fur lei

Articles 13 Demands qui s' enfuivent, &c. &?

premierement.

INterrogue quant premierment il entra en cre^

dit auec la Royne. Refp. Que ce fuft comme
la Royne fuft a Kakndar allant a Glafgow, qu'

allors elle luy baylla une Bourfe la ou il avoit

envyron ou 3 ou 400 Efcus, pour la porter si

Monfieur de Boduel, leqiiel aprez auoir receu la-

dicte Bourfe fur le Chemin entre Kalendar &
Glafgow luy diet, que le diet Paris s

3
en allaft

auec la Royne, & qu'il fe tint pres d* elle, &
qu' il regardaft bien a ce qu' elle feroit lui difant

que la Royne luy donnerois des Lettres pour

les luy porter, la Royne eftant arriuee a Glafcovf

luy diet, je t' envoyera a f Liflbourg, tient toy

preft, & ayant demeure la deux Jours, auec lad.

Dame laquelle efcript des Lettres & a luy les

bailla dyfant, vous dires de bouche a Monf. de

Boduel qu' il bailie ees Lettres qui- s' adreffent a

Monf. de Lethington a lui mefmes, & qu' il parle

a lui, & voyes les parler enfemble & regardes la

faffon de faire & qu' elle miene ilz feront car

c' eft ce difoyt elle pour fcauoir lequell eft meil-

loUr pour loger le Roy a Craigmillcr ou a Kirk a

Field, a fin d' auoyr bon Air car s' il logeoyt a

l'Abbay, le Prince pourroit bien prendre fa Ma-
ladie a Caufe que ces Seruiteurs ne pourroyent

s' en garder d' aller veoyr le Prince : En oulcre

Taken from the Cotton Library, Calig. C. 1. Fol. 318.

f i. e. Edinburgh.

But the Original h in the Paper-Office.

ju'iJ
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qu' il dift aud. de Boduel que le Roy la vouloyt

bayfer mais elle ne pas voulle de peur de fa Ma-
ladye, chofe que Rayres en tefmoignoroit bien ;

& plus (ce did! elle) vous dires a Monf. de Boduel

que je ne vais jamais vers le Roy que Rayres n' y
eft & voyft tout ce que je fais. Item. La Royne

lui dift, Paris haftez vous de revenir car je ne

bougeray d' ici, jufques au Temps que m' aures

raporte la Refponfe.

Eftant led. Paris arryue a Lijlebourg, trouue

led. de Boduel en fon Logis a 1'Abbay, lequel lui

dift. Ha Paris, tu es le bien venue. Monfieur

dift il voici des Lettres que la Royne vous en-

voye & aufli a Monfieur de Liddington, vous

priant de les luy deliurer, & que je vous vis par-

ler enfemble pour veoir voftre faffon de faire &
comment vous accordiez enfemble, fort bien diet

il, car y ay ce jourdhuy parle a lui, & lui a donne

vne Haquiene. Le lendemain led. Paris dift quil

vint au Logis dud. Boduel par trois fois le cher-

cher, a 8, 9 & 10 Heures & ne le fceut jamais

trouuer, mais a la fin Powrie le Portier lui dift

qu' il alaft chercher, a la haulte Ville que par ad-

venture il le trouueroit, en quelque lieu & V ay-

ant cherche il voit venir une Troupe de Gens de

vers le Kirk de Field, la ou eftoit led. Sieur de

Boduel & Monf. Jacques Balfour cofte a cofte en-

femble lefquels s' en alloyent difner au Logis

dud. Monf. Jacques. Led. Paris pria Monf. de

Boduel de le defpecher vers la Royne, apres

difner dit il je le feray, & quant il retourna que-

rir fa defpeche apres difner il trouua le Sieur de

Boduel & led. Mr. Jacques feu Is Tefte a Tefte

en une Chambre, & led. Sieur de Boduel qui

efcrivit de fa propre Main, & apres auoir faift,

il diet a Paris, voyla la refponfe retourne t' en a

la Royne & me recommandes bien humblement
a fa bonne Grace, & lui diftez que tout ira bien,

car Monf. Jacques Balfour, & moy n' auons dor-

mis toute la Nuit, ains auons mis ordre en toute

& auons aprefte le Logis, & dites a la Royne
que je lui envoye ce Diamant que tu lui porteras,

& que fi j'auois mon Coeur je le luy envoyerois

tres volontiers, mais je ne 1' ay pas moi : Va t'en

a Monf. de Ledington, & lui demandez s' il veult

refcrire a la Royne, ce que led. Paris faifte &
le trouue a la Chambre des Cornptes, & lui de-

mande s' il plaifoit rendre la Refponfe aux Let-

tres de la Royne, que Monf. de Boduel lui auoit

bailees. Oui (dit il) & la deffus il prend du
Papier incontinent & efcript, & quant faift, led.

Paris lui dift que la Royne 1' auoit commande de

lui demander lequel de deux Logis feroit le

meilleur pour le Roy, car elle ne bougera de la

jufques a ce qu' il auroyft rapporte fa Refponce

;

led. Ledington lui refpondit que le Kirk de Field

feroit bon, & led. Sieur de Boduel & lui avoent

advise enfemble la defTus. Ainfi led. Paris par-

tit pour s' en aller a Glafcow vers la Royne &
eftant de retour a Lijlebourg & auoir faicl: fon

Meffage qui lui eftoit donne defd. Seig. de bouche

la Royne lui demande, s' il avoiet veu parler Meff.

de Boduel & Lidington enfemble dift que non,

mais que Monf. de Boduel lui auoit diet qu' ils

avoient parler de bon Vifage enfemble, & que

led. Sieur de Ledington eftoit du tout a lui & que

le Logis eftoit preft.

hem. Comme elle retournoit de Glafcou vers

Liflebourg avec le Roy a Kallander il s' addreffe

un Homme de Monf. Boduel aud. Paris & lui

bailie une Lettre pour la prefenter a la Royne,

Vol. VIII.

ce qu' il fift, laquelle lui demande fy 1' Homme
eftoit feur, je penfe dit il Madame qu' il neuft
voulu vous envoyer un Homme qui ne fuft feur \

la deffus en allant, elle refcript une Lettre & y
mift dedans un Anneau & la lui bailla, pour la

bailla aud. Homme porter, chofe qu'il fift, pour
la rapporter aud. Seig. de Boduel. Apres la

Royne & le Roy eftans a Lythgow, elle dit au
Paris qu'elle vouluft mettre Gilbert Curie Valet
de Chambre chez le Roy pource qu' il eftoit de
bon Efprit a fin de veoir ce qu' il feroit, car elle

ne fe fyoit point a Sande Durham. Dud. lieu

Johan Hay fuft par elle defpeche vers Monf. de
Boduel, auquel elle parle affez long Temps ; en
apres aufli Paris avecques des Braffeletz aud.

Sieur Boduel. Led. Paris arrivant a Lijlebourg

lui bailie les Braffeletz, lequel Seigneur eftoit

preft a monter a Cheval pour a aller trouuer le

Roy & la Royne, auecques lequel led. Paris alia

au deuant le Roy, lequel ils conduirent jufques a

fon Logis a Kirk a Field.

Interrogue s'il fcauoit aucune privaute entre

la Royne & Boduel durant le Temps que le Roy
gyfoit a Kirk a Field. Refpond, que Monf.
Boduel lui auoit diet que toutes les .nuits Jehan
Hepburne feroit le griet foubs les Galleries a
SainUe Croix, cependant que Lady Reires iroit

bien tard le querir pour 1' amener a la Chambre
de la Royne, lui defendant afiauoif a Paris fur

la Vie de ne dire que fa Femme eftoit auueques
lui.

Interrogue fi fauoit de 1' Entrepris du meurtre
du Roy depuis fon Arrivement a Kirk a Field

jufques au jour de 1' Execution. Refpond, que
non autrement que ce qu' il en a deja depofe en
fa Depofition faifte le g

mi de ce mois, en adjou-

ftant que le jour que Monf. de Boduel lui auoit

communique le fait de meurtre du Roy qui fuft

le mefme jour que la Royne couchaft au Logis
du Roy a Kirk a Field (ainfi comme il en fouuient

fort bien) & comme led. Paris vouloit dreffer le

lift de la Royne en fa Chambre qui eftoit droifte

foubz la Chambre du Roy, aynfi que Monf. de
Boduel lui auoit commande lors qu' il parle avec-

ques luy au trou la ou il fe defcafchoit pour fair

fes Affaires, led. Sieur de Boduel defendift aud.

Paris de ne dreffer le lift de la Royne droit

foubz le lift du Roy car je y veulx mettre la

Pouldre en ceft endroit la ce dift il cette nuit la

apres que le lift fuft dreffe en la Chambre de la

Royne ce que je fis au mefmes en droit la ou il

me fuft defendu par led. de Boduel, la Royne me
dift, Sot que tu es, je ne veulx pas que mon lift

foyt en ceft endroyt la & de faift le feift otter,

par lefquells paroles j' ay apperceu a mon Efprit

qu' elle auoit Cognoiffance du faift, la deffus, je

prins la Hardielfe de lui dire, Madame, Monf.
de Boduel m' a commande de lui porter les clefs

de voftre Chambre & qu' il a Envie d' y faire

quelque chofe, c' eft de faire fauter le Roy en

Y air, par Pouldre qu' il y fera mettre, ne me
parle poynt de cela cefte heurecy, ce dift elle

fais en ce que tu voudra. La deffus je ne effaya

parler plus auant : A cefte heureci je commence
a confiderer que j' eftois employez en ce faift

mefchant. Auparauant par paroles couuertes &c

defguifes eftant envoye de Glafcow vers Monf. de

Boduel pour fauoir lequel des Logis eftoyent le

meilleur, & par ce aufli qu' il ma refpondu alors

quant il me renvoye vers la Royne, vous la dires

fi elle vous demand ce que j' ay fais que je veille

Q^q q q toute
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toute cefte Nuite & Monf. Jacques Balfour pour

aprefter le Logis du Roy.
.

Fftant interrogue, fi la Royne paffoit plus

oultre cefte nuit fur ce Purpos la, dift que non,<

mais le preffayt apres plus fort que jamais de

parler a die du propos de Monf. de Boduel te ia

Femmes & des autres chofes & eftant couchene

dormoyt poynt toute la nuit, ains efcriuoit des

Lettres a Monf. de Boduel & les envoye par led.

Paris au Sieur de Boduel enuiron l'onze a douze

Heures de nuit, mais rien de creance. Ft ayant

deliure cefte Lettre aud. Sieur de Boduel .1 relent

eftant au lift, & en baillant la Refponce aud.

Paris, il lui dift, dites a la Royne que je ne

dormiray point que je ne afcheve mon Lntre-

prife, quant je deburoys trayner la Pique toute

ma Vie pour 1'Amour d'elle.

Eftant de retour vers la Royne Vendredy au

Matin, luy ayant raccompte ces mefmes Paroles

que luy avoyt diftes Monf. de Boduel he bien

Paris ce did die (en riant) il n'en viendra jamais

fvDieu plaift a ce poynt la; & fe difoyt die

eftant au lift. Et comme die s'abilloit led. Parts

prend les deux Clefs de la Chambre de la Royne

felon de Cpmmandement dud. Monf. de Boduel

& les lui apport, lequel ayant faitTorti* tout le

Monde de fa Chambre prend la clef d ung Coffre

qu'il avoit en fa Pochette, & apres auoir ouuerte

le dit Coffre entre des autres clefs contrefaiftes

toute neufues & en regardans les unes aupresdes

aultres, dift a Paris, ha! ouy dies font bien,

raport celles la & il remeift les contrefaiftes de-

dans le Coffre.

Eftant interrogue, s'il fcauuoyft qui auoit

faifte & baillee les clefs contrefaifts aud. Sieur de

Boduel. Refpond, qu'il n'en fcauoit rien ft non

que led. Sieur de Boduel, lui dift, qu il auoit

routes les clefs des Portes de ce logis la, & que

lui & Maiftre Jacques Balfor auoyent die toute

une Nuit pour chercher & fcauoyr la meilleur

Entree •, comne il a deja depofe, mais cependant

que led. Paris eftoyt abfent auecques fes clefs,

Archibald Bethun Huiffier demand les clefs, pour

laiffer fortir la Royne au jardin & ne les pouuant

trouuer la Royne en full fafche & dift tout haut

a Paris a fon retour, Paris pourquoy auez vous

emporte les clefs de ma Chambre, lequel ne lui

refpondit mot fur 1' heure mais apres la trouuant

a part lui dift, ha Madame pourquoy m auez

vous difte deuant le Monde quej'auois pns les

defs de voftre Chambre, voyant que vous fcaues

bien le pourquoy, ha ce difte elk Paris c eft

tout ung : Ne te foucie, ne te foucie, & d au-

tant qu'il en pourroit auoir bon Souuenance

comme il dift que ce Vendredy, la Nuyt la Royne

couchaen cores au Logis du Roy, & lui renvoya

de reches porter des Lettres au Sieur de Boduel.

Interrogue, s'il auoyt rien entendu de ce pur-

cos le Sampmedy au Matin. Refpond, Que non,

fynon que la Royne dift en Prefence de ceulx

de fa Chambre qu'il y auoit en quelque Querrelle

entre le Roy & Monf. de Samel Croix lequel

auoyt bon moyen a cefte Heure la de tuer le Roy

car il n' y auoit en la Chambre alors qu die pour

les departir. Et dift oultre, qu' apres difner led.

Sieur de Bolhuel lui commande de prendre la

clef de la Chambre de la Royne, chofe qu il

n' auoit envie de faire, mais comme la Royne

fortoit de fa Chambre, die le regarde & lui com-

mande de prendre la dite clef. Et au foyr la

Royne eftant a l'Abbay die enuoy led. Pans

vers Monfieur de Boduel, lui comm'anda lui dire

de bouche allez vous en a Monfieur de Boduel, &
lui diftez qu'il me femble qu' il feroyt le mieulx

que Monfieur de St. Croix, avecque Guilliame

Blackatre aillent a la Chambre du Roy faire ce

que led. de Boduel fcait, & qu' il parle a Monfieur

de St. Croix touchant ce Purpos car il feioit

mieulx ainfy qu' aultrement ; & pour ce ne fe-

rric qu'un peu Prifonier dedans le Chafteau ;

apres auoir led. Paris racompte ces faifts a

Monfieur de Boduel, il lui dift, Je parlerois a

Monfieur de Santle Croix, & puis j'y irons par-

ler moy mefme a la Royne. Led. Paris n'a

Souuenance d'aultre chofe que ee feift ce jour

la ; mais le refte eft contenue en fa premiere De-

pofition. jufque a ce que la Royne arriua en

l'Abbaye, & Monfieur de Boduel s' eftant auffi

retire en fa Chambre, auecque led. Paris, furuinc

Monfieur de Honkly en Compagnye de deux ou

troys Seruiteurs, & ce par le chemin dernere

l'Abbaye, qui mene droyt au Logis de fon Mon-

fieur de Ruthven ; & apres qu' ils auoyent parle

en l'oreille enfemble comme Monfieur de Boduel,

avoit deja commence de changer fes Habille-

ments, le dift Boduel teifc apres au dit Paris, que

Monfieur de Hontely c' eftoit offerte d' aller auec-

ques lui, mais qu' il ne le vouloyt mener, quant

& lui i & apres que Monfieur de Hontely ce full

partie pour aller coucher, led. de Boduel prend

le Tailor & Paris auecques lui, comme il eft dit en

fa primiere Depofition a cefte Marque +. Le

Lundy matin entre neuf & dix heures led. Paris

dift qu' il entra dans la Chambre de la Royne la

quelle eftoyt bien clofe, & fon lift tendu du noire,

enfigne de Dueil, & de la Chandelles allumes

dedans la ruelle, ou Madame de Briant luy don-

noit a dejeuner ung Ouf la, ou auffi Monfieur

de Boduel arriue & parla a elle fecretement foubz

la Courtine. Ce jour la Lundy ce paffe ainfi,

fans fe que led. Paris parle a elle Mardy au matin

elle fe leue, & le dit Paris eftant entre en fa

Chambre, la Royne lui demanda (Paris qu'as

tu) Helas ce dit il je vois que chacun me regarde

de cofte, ne te chaille, dit elle, je te feray bon

Vifage, Perfonne ne t' oferoit dire mot cepen-

dam\ elle ne luy dit chofe de Confequence jufques

a ce qu'elle alloit a Seton, alors, elle luy com- -

mandaft da prendre une Ceffette ou il y aueif

— que le Thefaurier

luy auoyt apporte de France pour la porter a la

Chambre de Monfieur de Boduel, qui eftoit a

cefte heur la loge dedans le Palais, au deflus de

la Chambre la ou fe tenoit le Confeil & puis,

apres lui commanda de prendre fon Coffre des

Bagues, & les faire porter au Chafteau, & le

delTurer entre le mains de Sieur de Skirling pour

lors Capitaine foubz Monfieur de Boduel, chofe

qu'il feift, en apres elle voyant led. Paris tout

fafche, die preffoyt fouuent de faire Seruice a

Monfieur de Boduel, ce qu' il n' auoit envie de

faire ains demandoyt fouuent fon Conge & voy-

ant cela, a la fin elle luy dit, Paris allez vous

confeiller auec Monfieur Jacques Balfor, ^e'eft

ung Homme d'efprit je moy fuis confolee par

pleufieurs foys & me confole de prefent.

Item. Interrogue du premiere privaute qu'il

a cognoiftre entre la Royne & Monfieur Boduel.

Refpond, Que c' eftoit alors que led. de Boduel

conduyfoit la Royne vers Glafcow, quant elle

alloit querir le Roy a Kalandar apres fouper afT

fez tard Lady Reyres vint a la Chambre de Mon-
fieur
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fieur de Boduel& voyt led. Paris, la & demande,

que faict ce Paris ici? C'eft tout ung ce die il

Paris ne dira chofe que je lui defend dire, & la

deffus ellel'amene a la Chambre de la Royne,

ceci e'eftoit le foire deuant, que le lendemain la

Royne envoya la Courfe par Paris aud. Monfieur

de Boduel.

Item. En oultre il dit & declare qu' environ

le Temps que led. de Boduel fuft faict Due, la

Royne lui baillaft le buffet & veffelle d'argent

de Monfieur le Prince, la ou eftoit ces Armoyries

pour la porter a Monfieur de Bothweille lequel

luy diet que e'eftoit pour en faire ofter la Marque

de Prince, & y mettre la fienne ce qu' il delivra

a ung qui a efpoufe une Marguerite Hepbron,

(mais il ne fcait bonnement fon nom) lequel lui

dit qu 'il le debuoit bailler a Monfieur Jacques

Balfour pour le faire faire.

Item. II diet & confeffe que la Nuyt aupa-

rauant que la Royne fuft ravye & enlevee dud.

5ieur de Boduel, que Monfieur d'Ormefton vint

parler a', la Royne bien fecretement a Lythgow.

La deffus, la Royne refcript une Lettre par le

dit Paris, & parce qu'il ne fcauoit bien le Che-

min, la Royne le feift conduire par led. Ormeftone

chez Monfieur de Saltoun la ou led. Monfieur de

Boduel, eftoit en bonne Compaignee, & mefmes

les Capitaines coucher aupres de luy & d'aultres.

Et trouuent led. Seigneur de Boduel endormy
Pefveilla, & luy diet, Monfieur voyla des Lettres

que la Royne vous envoye, he bien Paris ce dit

il couche toy la] ung peu cependant je m'en vays

efcrire, & apres auoir efcript & dictau di£tParis,
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recommende me humblement a la Royne & luy
dictes que j'iray aujourdhui la trouuer fur le che-
min au pont.

Item. Eftant interrogue, s' il fauoit pourquoy
Jofeph s'en alia de ce Pais. Refpond, Que la

Royne luy diet (Paris) il faut que tu controuue-
rez quelque chofe en ton efprit pour faire peur
a Jofeph a fin qu' il s' en aille, & voyant qu' il

ne pouuoit rien faire elle luy dit, je feray faire

une Lettre que tu peideras derrier luy pour luy
faire peur mais lui ne pouuant ce faire, elle le

feift dire par le Juftice Clerk comme il peuft qu'
il euft a comparoiftre au Parlement chofe qu'il

l'affroyaft grandement & courut ca & la deman-
dant fon Conge, en fin la Royne bailie neufvingt

a Paris pour les bailler a Jofeph a fin qu' iL

s'en allaft, ce qu'il fift, & ainfi ayant receu lad.

Somme il s'en alia.

Item. Diet, que Jehan Hay fouuent apres la

Mort du Roi le Confeilloit & le Comfortoit
bien, & qu' aultre ne le Confoloit, que fouuent

comme Monfieur de Huntly le veoyt le Voyant
defait le demandoit, Paris qu' as tu ?

I

This is the true Copy of the Declaration of
the faid Nicholas Hubert, alias Paris, quhair-

of the Principalis markit every Lef with his

own Hand, and the fame being red again in

his Prefence, he avowit the fame, and all Parts

and Claules thereof to be undoubtedly trew.

Ita eft Alexander Hay Scriba Secreti Confilii

S. D. N. Regis, ac Notarius publkus,

NUMBER III.

Per IndiEiamenta MichaeP xiij et xiiij° Elizabeth^ Regine. %

Mida" ["Nquifitio capt' coram d'na Regina
-

J apud Weftmonafter' die Jovis prox-

im' poft octabis fancti Martini anno

Regni d'ne Elizabeth' Dei gratia Anglias Fraun-

ciae & Hibernie Regine fidei defenforis &c. quar-

todecimo per facr'm Thomae Grefham Militis

Thome Chamberlen militis Will'mi Hollis mili-

tis Francifci Newdigate armiger' Will'mi Haw-
tree armiger' Will'mi Wrightman armiger' Tho-
me Higate armiger' Johannis Marfhe' armiger'

Will'mi Clarcke armiger' Anthonii Colclothe ar-

miger' Edwardi Ofborne armiger' Johannis lfe-

ham armiger' Robarti Burbage armiger' Ric'

Bellamy armiger' Thome Norwod armiger' Jaf-

per Leake armiger' & Galfridi Walkaden armi-

ger'. Qui dicunt fupra facr'm fuum qd Thomas
Dux Norf'k nuper de Remynhall in Comitatu

Norf'k ut falfus proditor contra illuftriffimam et

chriflianiffimam Principem d'nam noftram Eliza-

beth' Dei gratia Anglie Francie et Hibernie Regi-

nam fidei defenforem et fup'mam d'nam fuam ti-

morem dei in corde fuo non habens nee debit'

legianc' fue ponderans fed inftigatione diabolica

feduct' cordialem dilectionem et veram debitam

obedienc' quas veri et fideles fubditi dicte d'ne

Regine erga ipfam d'nam Reginam gererent et

de jure gerere tenent' penitus fubtrahere delere et

extinguere intendens viceflimo fecundo die Sep-

tembris anno regni d'eae d'ne n're Elizabeth'

Reginas nunc xi
mo

ac diverfis aliis diebus et vi-

cibus antea et poftea apud Charterhoufe in Co-
mitatu Midd' falfo malitiofe et proditorie con-

fpiravit imaginat' fuit circu'ivit et compafavit

d'eam D'nam Reginam fupremam d'nam fuam
non folum de regali ftatu tit'lo poteftate et regi-

mine Regni fui Anglise penitus deprivare depo-

nere dejicere et exhereditare verum etiam eand'm
d'nam Reginam ad mortem et finalem deftructi-

onem adducere et ponere : Ac feditionem in

dicto regno Angliae fufcitare levare et facere ac

etiam ftragem miferabilem inter fubdit' dicte

d'ne Regine per totu' Regnu' Anglie gen'arc et

caufare, ac infurredtionem et rebellionem verfus

d'eam d'nam Reginam fupremam et naturalem

d'nam fuam procurare et fufcitare, ac guerram
publicam et acerrimam infra hoc Regnum fuum
Angl' contra ipfam d'nam Reginam fufcitare le-

vare ct habere ac gubernationem tjufdem Rtgni

er. finceram Dei religionem in eodem Regno rede

et pie ftabilit' pro voluntate et liberto fuis mu-

* This is the Indittment of Thomas Duke of Norfolk, tried 1571. 14 £/»'z. See his Trial, Vol. I. Pag. 82. and copied

from the M. S. of D. Brereton Bourcbier, late of Barvjlyvix Glto-Jlerjbirc. 9007. 8.

tare
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tare et akerare necnon (latum totius reipublice

per univerfas fuas pV bene inftitut' et ordinat'

totaliter fubvertere et diftruere et diverfos ex-

traneos et alienigenos non exiftent' fubdit' dicte

d'ne Reginas ad hoc regnum Angl' hoftiliter inva-

dend' et guerram acerrimam verfus eandem D'nam
Reginam in eodem Regno levand' fufcipiend' et

faciend' incitare procurare et inducere : Et ad

ilia nequiffima et nephandiffima proditoria ima-

ginationes compaffa'cones inten'cones et propo-

fit' fua pred'ca perimplend' et perficiend' ip'e

idem Thomas Dux Norf 'k fciens et perfect' in-

telligens Mariam nuper Scotorum Reginam cla-

mafle et pretendiffe tit'lum et int'efle ad prefent-

em poiTeffionem et ftatu' imp'alis Corone hujus

Regni Angl' Scienfque et perfecte intelligens qd
predieta Maria nuper Scotorum Regina prean-

tea falfiffime nequiffime et injuftiffime affeveraffet

et affirmaffet qd prefat' d'na n'ra Regina Eliza-

beth' nullum jus neque titulum ad Coronam hu-

jus Regni Angl' h'uit Etetiam fciens perfecteque

intelligens qd prefat' Maria nuper Scotorum Re-

gina falfifiime nequiffime et injuftiffime ufurpaffet

ftilu' titulum et Regine nomen hujils Regni Angl'.

Et qd ipfa prefat' Maria nuper Scotorum Re-

gina fcripfiffet et no'iaffet feip'am in divers' fuis

Script' Reginam Angl': Et quod ip'aead'm Ma-
ria nuper Scotorum Regina geffiffet et conjun-

giffet arma hujus Regni Angl' cum armis Regni

Scotias tarn in Sigillis et vafibus fuis argenteis

q'm in aliis rebus fine aliquali differens' five di-

ftinctione. Et infuper fciens perfecteque intel-

ligens quod dicta Maria nuper Scotorum Regina

non revocaffet nee renunciaffet iniqua et injufta

clam' et ufurpac'oes fua pred'ca xxiii die Sep-

tembris anno regni d'ee d'ne Elizabeth' nunc

Regine Anglie xj
mo

ac diverfis aliis diebus et

vicibus antea et poftea apud Charterhoufe pred'-

cam in Com' Midd' predict' falfo fubdole & pro-

ditorie querebat et conabat fine affenfu concenfu

et agreament' prefat' d'ne n're Elizabeth' Regine

fupreme d'ne fue feip'm conjungere et in Matri-

monio copulare cum prefat' Maria nuper Scoto-

rum Regina. Et eifdem de caufa et propo'ito

ip'e idem Dux pred'eo xxiii" die Septembris

anno undecimo fupradidto et diverfis aliis diebus

et vicibus antea et poftea apud Charterhoufe

pred'eam in Com' Midd' predict' falfo fubdole

et proditorie fcripfit diverfas literas ad prefatam

Mariam nuper Scotorum Reginam et tarn eaf-

dem l'ras quam diverfafigna et pignora voc' Toa-

kens ad illam prefatam Mariam nuper Scotorum

Reginam pred'eo xxiii" die Septembris an-

no undecimo fupradicto et diverfis aliis diebus et

vicibus antea et poftea falfo fubdole et prodito-

rie miffit. Necnon eodem xxiij" die Septem-

bris anno Regni d'ee Regine xi
mo

fupradicto et

diverfis aliis diebus et vicibus antea et poftea

apud Charterhoufe pred'eam in Com' Midd' pre-

dict' falfo fubdole et proditorie mutuo dedit et

accomodavit tarn prefat' Marias nuper Scotorum

Reginas quam amicis et adherentibus fuis plures

et diverfas magnas pecuniarum fummaa : Nee non
a prefat' Maria nuper Scotorum Regina pred'eo

xxiij die Septembris anno Regni d'ee d'ne Eli-

zabeth' Regine undecimo fupradict' et diverfis

aliis diebus et vicibus antea et poftea apud Char-

terhoufe pred'eam in Com' Midd' predict' diver-

fas literas ac diverfa figna et pignora vocat' Toa-

kens falfo fubdole et proditorie recepit et h'uit

licet prefat' Dux tunc antea per prefat' d'nam

Elizabeth' Reginam fuper debit' legians' fue
fp'ialit' prohibitus et vetitus fuit quod nullo mo-
do intromittet five tractaret de maritagio cu'
prefat' Maria nuper Scotorum Regina faciend*

licet etiam prefatus Dux per diverfas litteras et

inftrument' manu propria ip'ius Ducis fcript' et
per prefat' ducem d'ee d'ne Elizabeth' Regine
fupreme d'ne fue fniffa et exhibit' preantea pre-
fat' maritagium penitus recufaffet et renuntiaffet

proteftans et affirmans fe in eodem maritagio
nunquam intromiffurum five aliqualit' procefiu-
rum : Et etiam iidem Jur' ulterius fuper facr'm
fuum prede'm prefentant et dicunt quod cum
Thomas Comes Northumbr' nuper de Topclif in

Com' Ebor' et Anna uxor ejus; Carolus Comes
Weftmerl' nuper de Branfyeth in Comitatu Du-
nelm', Richardus Norton nuper de Norton Con-
yers in Comit' Ebor' armiger, Thomas Marken-
feild nuper de MarkenfeU in diet' Com' Ebor*
armiger fimul cum aliis falfis proditoribus rebel-
latoribus & Inimicis publicis d'ee d'ne Regine
Elizabeth' Deum pre oculis fuis non habente*
nee debitum legiantiar' fuarum ponderant' fed:

Inftigatione diabolica feduct' machinantes devi-
fantes et confpirantes d'eam d'nam Reginam Eli-
zabeth' de regali Statu titulo et poteftate Regni
fui Angl' dejicere, et difhereditare, necnon
eand'm d'nam Reginam ad mortem et finalem
deftructionem adducere et ponere ea intentione
ut illas proditiones confpirationes: et imaginati-
ones fuas perimplerent et ad effectum redigerent
decimo fexto die Novembris anno Regni d'ee
d'ne Regine nunc undecimo ap'd Rippon in d'ea
Com' Ebor' contra dictam d'nam Reginam fu-

premam D'nam fuam ex eor' co'i propo'ito et af-

fenfu cum magna multitudine gentium ad nume-
rum quatuor mille homin' et ultra modo guer-
rino armati et arraiat' feip'os illicite falfo et pro-
ditorie infimul congregaver' et affemblaver' ac
guerram publicam et acerrimam verfus dictam
d'nam Reginam Elizabeth' fupremam d'nam fu-

am apud Rippon predictam dicto xvi die Novem-
bris anno undecimo fupradicto falfo et prodito-
rie paraver' ordinaver' et levaver', De quibus
omnibus et fingulis proditionibus rebellionibus et

confpirationibus pred'eis dieti Thomas Comes
Northumbr' et Anna uxor ejus, Carolus Comes
Weftmerl', Richardus Norton, et Thomas Mar-
kenfelde cum multis aliis dictorum falforum pro-
ditorum et rebellatorum predict' per debit' legis

formam legittime indictat' et poftea fuperinde fe-

gittime utlagat' et attinct' fuer' et adhuc exiftunt

prout per feperal' record' inde in Cur' d'ee d'ne
Regine nunc coram ip'a Regina remanen' plene
liquet de record' cumque poft perpetrationem et

commiffionem nequiflimarum proditionu' prediet-
arum in forma pred'ca per ip'os factaru' et com-
miffarum predicti Thomas Comes Northumbr'
et Anna uxor ejus, Carolus Comes Weftmerl',
Richardus Norton et Thomas Markenfelde, ac
quamplures alii falforum proditorum et rebellato-
rum predict' xx'"° die Decembris anno Regni d'ee
d'ne Regine nunc undecimo pro proditionibus
illis extra hoc regnum Angl' in regnum Scotias
fugier' et receffer' et ib'm per quofdam proceres
et magnates dicti regni Scotie fcilt per Jacobum
Ducem Chaftle le Roy, Comitem de Huntley,
D'num Harris, D'num Hume, D'num de Bu-
clughe et D'num de Fermhurfte, et alios Scotos
Subditosd'ci Regni Scotie exiften' recept' auxili-

ati et confortati fuer', ac de eadem d'na Regina
Elizabeth'
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Elizabeth' detent' in et verfus quos proceres et fcipiend' et maintenend' : Et etiam quod idem
magnates pred'cos d'ci Regni Scotie eadem d'na Thomas Dux Norf'k eodem xe die Martij an-

Elizabeth' Regina poftea pro eadem caufa per no regni dicte d'ne Elizabeth' Regine tertiode-

prenobilem Thomam Comitem Suffex ejufdem cimo fupradict' ac diverfis aliis diebus et vicibus

d'ne Regine in partibus borealibus locu' tenen' antea et poftea apud Charterhoufe pred'cam in

iuum generalem cum potenti et forti exercitu ar- Com' Midd' predict' falfo nequiter et proditorie

matorum hominum apertam et publicam guerram confpiravit confentiit et agreavit cum prefat*

proclamavit levavit et fecit, tanquam verfus hof- Rob'to Ridolphie fufcitare et movere et exci-

tes et inimicos fuos et regni fui Anglie, rac'one tare infra hoc Regnum Anglie totam vim et

cujus guerre prefat' Carolus Comes Weftmerl' potentiam quas ip'e pred'cus Thomas Dux
Anna uxor dicli Thorna; Comitis Northumbr' Norf'k et confederal fui aliquo modo valerent five

Richardus Norton et Thomas Markenfielde a potuiffent facere vel excitare infra hoc regnum
prediclo Regno Scotie ufque Antverpia in par- Anglie ad conveniend' cum prefat' exercit' arma-
tibus Brabantie fugier' recefier' et transfetaver', torum hominu' per didtu' Regem Hifpaniarum ut

ac ib'm idem Carolus Comes Weftmerl' Anna prefert' mittend', et cum eodem exercitu armato-
uxor dicTti Thome Comitis Northumbr' Richar- rum hominu' et cum talibus aliis fubditis hujus

dus Norton et Thomas Markenfeilde contra le- Regni Anglise quos idem Dux Norf'k comparere
giantiarum fuarum debit' morabant' in manifeftum et procurare potuiffet conjungere cum dicto exer-

contempt' d'ce domine Regine nunc et legum fu- citu per dom' Regem Hifpaniaru' ut prefert' mit-

aruin, Pred'cus tamen Thomas Dux Norf'k pre- tend' guerram publicam contra dictam d'nam Eli-

mifforum non ignarus fed ea omnia et fingula in zabeth' Reginam infra hoc Regnu' fuu' Anglian

forma pred'ca bene et perfecte intelligens et levare fyfcipere et manutenere eteandem Mariam
fciens vj die Auguft' anno regni d'ce d'ne Eliza- nuper Scotorum Reginam extra cuftod' et pof-

beth' Regine duodecimo fupradicto apud Char- femonem ejufdem d'ne n're Elizabeth' Regine
terhoufe pred'cam in Com' Midd' predict' ac di- Anglie eripere et liberare, ac predictam illuftrif-

verfis aiiis diebus et vicibus antea et poftea pred'- fimametChriftianiffimam d'nam n'ram Elizabeth'

co Carolo Comiti Weftmerl' ac prefat' Anne ux- Reginam de regali ftatu titulo poteftate prehe-

ori predicti Thome Comitis Northumbr' diver- minentia et regimine hujus regni fui Anglias pe-

fas pecuniarum fummas pro auxilio adjument' re- nitus deprivare deponere dejicere et exhereditare,

levamine conforta'cone et fupportatione fuis mit- nee non fe eundem Thomam Ducem Norf'k in

ti delib'ar' et diftribui falfo et proditorie procu- matrimonio cum prefat' Maria nuper Scotorum
ravit et caufavit, Et infuper quod idem Thomas Regina conjungere et copulare.

Dux Norf'k xvj die Julii anno regni d'ne n're Etulterius Jur'pred'ci fuperfac'mfuu'pred'cm

Elizabeth' Regine Angl' tertiodecimo apud dicunt et prefentant quod cum prefat' Robartus

Charterhoufe pred'cam in Com' Midd' predicl' ac Ridolphie tres feperales l'r's credentials in no'ie

diverfis aliis diebus et vicibus antea et poftea eif- prefat' Thome Ducis Norf'k pro ip'o Robarto
dem prefat' Jacobo duci Chaftle de le Roy, Co- Ridolphie in fuis falfis nequiffimis et proditoriis

miti de Huntley, D'no Harris, D'no Hume, nuntiis pred'eis videl't unam earundem l'rarum

D'no de Buclughe, D'no Fermhurft, inimicis ad prefat' Ducem de Alva, alteram ad prefat'

publicis di6te d'ne Elizabeth' nunc Regine Angl' Ep'm Romanum, ac tertiam ad prefat' Phillip-

tune exiften' falfo et prodicorie fuit adherens con- pu' Plifpaniarum Regem transferend' ettranfpor-

fortans et auxilians : Et ulterius Jur' predicti fu- tand' compofuiffet et fcripfiffet quod poftea ip'e

per facr'm fuu' predictum prefentant et dicunt id'm Thomas Dux Norf'k falfo et proditorie

quod cum Pius quintus modo Ep'us Romanus intendens volens et a'io fuo confiderans fuccefii-

eft et exiftit et 2d'm fuit notabilis capit'lis et onem effectum et complemen' in predictis falfis

publicus inimicus d'ce d'ne n're Regine Eliza- et proditoriis nunciis per prefat' Robartum Ri-
beth' et hujus Regni Anglie, Quod idem prefat' dolphie utprefertur miffis quendam Will'm Bar-

Thomas Dux Norf'k hoc bene fciens et intelli- ker generofum fervientem ipfius Thomas Ducis
gens decimo die Martii anno regni ejufdem d'ne Norf'k xx° die Martii anno regni d'ce d'ne Re-
Elizabeth' Regine tertiodecimo apud Charter- gine nunc tertiodecimo fupradicto apud Charter-

houfe pred'cam in Com' Midd' predict' ac diver- houfe pred'cam in Comitat' Midd' predict' falfo

fis aliis diebus et vicibus antea et poftea- ea in- fubdole et proditorie ad Guerrau' Defpes ambaf-
ten'cone ut prodic'ones pred'eas ad effectum pro- fatorem dicti Phillippi Hifpaniarum Regis mifit

duceret falfo fubdole et proditorie confentiit ad- ad declarand' oftendend' et afBrmand' prediclo

vifavit et procuravit quendam Robartum Rhi- ambaffatori predicti Phillippi Hifpaniarum Re-
dolphie mercatorem alienig'num extra hoc reg- gis quod ip'e idem Thomas Dux Norf'k affir-

num Anglie mitti ad prefat' Ep'm Romanu' nee mabat et affirmare vellet predictas l'ras creden-

non ad Phillippu' Regem Hifpaniarum et Du- tiales ad prefat' Ducem de Alva Romanu' Ep'm
cem de Alva ad obtinend' de ip'o prefat' Ep'o et Phillip' Hifpaniaru' regem no'ie fuo compo'it

Romano quafd'm pecuniaru' fummas imponend' et fcript' adeo valent' et firmiter prout ipfemet

exponend' circa provifionem et maintentionem idem Thomas Dux Norfolk' eafdem manu fua

exercitus milieu' ac hominu' armatorum ad in- propria fubferipfiflet : Et infuper iidem Jur' fu-

trand' et invadend' hoc regnum Anglie & ad guer- per facr'm fuu' predictum prefentant et dicunt

ram levand' fufcipiend' maintenend' in eodem quod predictus Robartus Ridolphie xxvj" die

regno contra ip'am D'nam n'ram Elizabeth' re- Martij anno regni d'ce d'ne Elizabeth' nunc Re-
ginam : Ac quod idem Rex Hifpaniarum per gine Anglise tertiodecimo fupradicto apud Doaver
mediationem dicli Ducis de Alva mitteret in hoc in Com' Can' extra hoc regnum Anglie ad et

regnum Anglie quendam exercitum armatorum ufque partes ext'as et tranfmarinas iter fuu' arri-

hominu' et militu' ad hoc regnu' Anglie inva- puit ad perficiend' perimplen' et exequend' diet*

dend' z.c ad guerram publicam et acerrimam con- proditoria nuncia per confenfum agreament' pre-

tra d'eam d'nam Reginam Elizabeth' levand' fu- fat' Thome Ducis Norf'k pofteaquc pred'cus Ri-

Vol. VIII. Rrrr dolphie
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dolphie eadem nequiffima et proditoria nuntia fua

in partibus ex'cis et tranfmarinis tarn prefat' Duci

de Alva quam prefat' Ep'o Romano narravit retu-

iit et declaravit et communicavit. Et quod pred'-

cus Robartus Ridolphie poft pred'cm exit' etrecei-

fionem fuu' extra hoc regnu' Anglie, ac poll ea-

dem falfa nequiffima et proditoria nuntia fua pre-

d'ca prefat' Duci de Alva narrat' declarat' et

fad' una l'ram fuam in quibufdam fubdolis alienis

et inconfuetis charaderibus et notis Anglic' did

Ciphers ad prefat' Thomam Ducem Norf'k fcnbi

fecit et mint. Quam quidem l'ram fie ut pretert

fcript' miffam ip'e idem Thomas Dux Norf'k

xviii° die April is anno regnid'ce d'ne Elizabeth'

Refine xiij" fupradid' apud Cbar.terboufe pre-

d'cam in Com' Midd* predict' falfo et proditone

recepit et h'uit et eand'm adtunc et lb'm pre-

fat' Will'mo Barker fervienti fuo in l'ras cognitas

et comm's reducend' & decipherand' Anglic*

did' To be deciphered lib'avit et dedit, et eand'm

l'ram in co'es et cognitas litteras redud' et deci-

pheratam Anglic' did' deciphered ip'e id'm Dux

poftea xxvt0 die Aprilis anno regni dide d'ne

Elizabeth' nunc tertiodecimo fupradido apud

Charterhoufe pred'cam in dido Com' Midd' falfo

et proditorie recepit infpexit et perlexit et penes

fe adtunc et ib'm falfo et proditorie retinuit et

fervavit, per quam quidem l'ram predidus Ro-

bartus Ridolphie eidem Thome Duci Norf'k

inter alia fignificavit eumque certiorem fecit de

benigna audientia fua quam ip'e id'm Robartus

h'uit apud prefat' Ducem de Alva in nequiffimis

et proditoriis nuntiis fuprad'cis : Et quod id'm

Dux de Alva requifivit et voluit amicos et fau-

tores confederationis et p'poit predid' paratos

effe quandocunque potentia per didum Hifpa-

niarum regem mittend' infra hoc Regnu' Anglie

applicaret : Et preterea iid'm Jur' fuper facr'm

fuu' pred'cu' prefentant et dicunt quod pred'cus

-°s;ni

non in peffimu' et pernitiofiffimu' exemplum om*

niu' aliorum in tali cafu delinquen' ac contra foi-

mam diverforumStatut' in hujufmodi cafu editor'

et provifor' &c;

Et modO fcil't d'cO inftanti die Martii viz. xvj°

die Januarii anno xiiij° fupradido coram prefat'

Georgio Comite Salop preclari ordinis Garte-

rii milite et hac vice Anglie Senefcallo apud

Weftmonafter' in magna aula pl'itorum ib'm

ven' predid' Thomas Dux JNorr'k fub cuftod*

prefati Owini Hopton Milit' locum tenen' d'ne

Regine dide Turns London' in cujus >cuftod'

preantea ex cauia predida et aliis certis de

caulis commiffus fuit ad barram hie dud' in

propr' perfona fua, qui committit' prefato locum-

tenenti, &c. Et ftatim de omnibus et fingu-

lis fep'alibus proditionibus pred'eis fibi fupenus

feperatim impo'it alloquut' qualiter fe velit inde

acquietari, dicit quod ipfe in nulio eft inde cul-

pabil' et inde de bono etmalopon' fe fuper pares

luos, &c.
Super quo predidi Reginald' Comes Rand'

Will'mus Comes Wigorn' ac ceteri antedidi Co-

mites et Barones, pred'ei Thome Ducis Norfk
pares inftant' fuper eorum fidelitatibus et legian-

ciis dide d'ne Regine debit' per prefatum Senef-

callum Anglie ab inferiore pare ufque ad fupre-

mu' par'm lllorum feperatim pubhee examinat'

quihb't eorum feperatim die' quod predidus Tho-
mas Dux Norf'k de feperahbus p'ditio'b's pre-

dicTtis iibi feperatim in forma predida fuperius

impo'it eft inde culpabil' modo et forma prout

per feperales indidament' predid' fuperius fup-

po' &c
Super quo inftanter Servien' d'ne Regine ad

legem, ac ipfius d'ne Regine Attorn' juxt' debit'

legis formam petunt verfus eundem Thomam
Ducem Norf'k judicium et executionem fuper-

inde pro d'ea d'na Regina h'end' &c.

Et fuper hoc vis' et per Cur' hie intelled' om-Thomas Dux Norf'k xvj° die Junu anno re

d'ee d'ne Elizabeth' Regine nunc xiij
Q [upradid

apud Charterhoufe predid' in Com' Midd' predid' nibus et finguhs premiffis Con' eft quod predic

a nrefat' Pio quinto Romano epifcopo unam l'ram tus Thomas Dux Norf k ducat' per prefat Lo

eidem Duci dir'cam falfo et proditorie recepit cumtenen' ufque did' Turrim London' et deinde-

cer quam id'm Epifcopus Romanus promifit ei- per mediu' Civitat* London' ufque ad turcas de

dem Thome Duci Norf'k auxiliu' et fupplemen- Tiborne trahatur et ib'm fufpendat' et vivens ad

terram profternat' ac interiora fua extra ventrem

fuu' capiant' ip'oq' vivente comburent', et caput

ejus amputetur quodque corpus ejus in qua-

tuor partes dividat', ac quod caputet quarteria

et fupplemen

turn pro'adjuvamine predido Marias nuper Sco-

torum Regine, ac pro et ad nequiffima et prodi-

toria propo'it et intentiones predid' exequend

et perficiend' contra legiancie fue debitum ac

contra pacem dide d'ne Elizabeth' nunc Regine ilia ponantur ubi d'na Regina ea affignare volu-

Anglie coronam et dignitat fuas et in legum erit, &c.

hujus Regni Angliae contempt' manifeftum. Nee

NUMBER
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NUMBER IV.

The bringing Sir Walter Raleigh to Execution. *

SI R Walter Raleigh; by Vertue of His Ma-
jefty's Writ of Habeas Corpus, was brought

to the King's Bench Bar, at Weflminfter,

where he was proceeded againft, as follows.

Firft, the Writ, deliver'd to the Judges by Sir

Walter Apfly, was read, purporting, That where-

as Sir Walter being long before, in the Prefence

of divers Noble Perfonages, legally convicted of

High Treafon, at Winchefter, was then and there

adjudged to be hang'd, drawn, and quarter'd.

After the reading of this Writ, Mr. Attorney,

Mr. Henry Telverton, fpake, in Effect, thus.

My Lords, Sir Walter Raleigh, the Prifoner

at the Bar, was, Fifteen Years fince, convicted

of High Treafon, by him committed againft the

Perfon of His Majefty, and the State of this

Kingdom, and then received the Judgment of

Death, to be hang'd, drawn, and quarter'd : His
Majefty, of his abundant Grace, hath been pleafed

to fhew Mercy -upon him 'till now, that Juftice

calls unto him for Execution.

Sir Walter Raleigh hath been a Statefman, and

a Man, who, in Regard of his Parts and Quali-

ty, is to be pitied : He hath been as a Star, at

which the World hath gazed ; but Stars may fall,

nay, they muft fall, when they trouble the Sphere

wherein they abide. It is therefore His Majefty's

Pleafure now to call for Execution of the former

Judgment, and I now require Order for the fame.

Then Mr. Fanfhaw, Cierk of theXrown, read

the Record of the Conviction and Judgment, and

call'd to the Prifoner, to hold up his Hand,
which he did. Then was the Prifoner afk'd,

What he could fay for himfelf, why Execution

fliould not be awarded againft him ?

Sir Walter Raleigh. My Lords, my Voice is

grown weak, by reafon of my late Sicknefs, and

an Ague, which I now have ; for I was even

now brought hither out of it.

Lord Chief Juftice. Sir Walter, your Voice is

audible enough.

Sir Walter. Then, my Lord, all that I can

fay is this •, That the Judgment which I received

to die fo long fince, I hope it cannot now be

ftrain'd to take away my Life •, for that fince it

was His Majefty's Pleafure to grant me a Com-
mifTion to proceed in a Voyage beyond the Seas,

wherein I had Power, as Marfhal, on the Life

and Death of others, fo, under Favour, I pre-

fume I am difcharged of that Judgment : For,

by that Com million I departed the Land, and

undertook a Journey, to honour my. Sovereign,

arid to enrich his Kingdom with Gold, of the

Ore whereof this Hand hath found and taken

in Guiana ; but the Voyage, notwithftanding my
Endeavour, had no other Succefs, but what was
fatal to me, the Lofs of my Son, and wafting of
my whole Eftate.

Being about to proceed, he was, by the Lord
Chief Juftice, interrupted, who fpake.

Lord Chief Juftice. Sir Walter Raleigh, this

which you now fpeak, touching your Voyage, is

not to the Purpofe, neither can your Commifiioa
any Way help you, by that you are not pardon'd

;

for by Words of a fpecial Nature, in Cafe of
Treafon, you muft be pardon'd, and not impli-

citly. There was no Word tending to Pardon
in all your Commiflion, and therefore you muft
fay fomething elfe to the Purpofe ; otherwife, we
muft proceed to give Execution.

Sir Walter Raleigh. If your Opinion be {ot

my Lord, I am fatisfied, and fo put myfelf on
the Mercy of the King, who I know is gracious ;

and, under Favour, 1 muft fay I hope he will be
pleafed to take Commiferation upon me. As
concerning that Judgment which is fo long paft,

and which, I think, here are fome could witnefs,

nay, his Majefty was of Opinion, that I had hard
Meafure therein.

Lord Chief Juftice. Sir Walter Raleigh, you
muft remember yourfelf ; you had an honourable

Trial, and fo were juftly convicted ; and it were
Wifdom in you now to fubmit yourfelf, and to

confefs your Offence did juftly draw upon you
that Judgment which was then pronounced
againft you ; wherefore I pray you attend what
I fhall fay unto you. I am here call'd to grant

Execution upon the Judgment given you Fifteen

Years fince ; all which Time you have been as a

dead Man in the Law, and might at any Minute
been cut off, but the King in Mercy fpared you.

You might think it heavy, if this were done in

cold Blood, to call you to Execution, but it is

not fo ; for new Offences have ftirr'd up his Ma-
jefty's Juftice, to remember to revive what the

Law hath formerly caft upon you. I know you
have been valiant and wife, and I doubt not but

you retain both thefe Vertues, for now you fhall

have Occafion to ufe them. Your Faith hath

heretofore been queftion'd, but I am refolved you
are a good Chriftian, for your Book, which is

an admirable Work, doth teftify as much. I

would give you Counfel, but I know you can ap-

* People have often v/onder'd how an old Sentence, that had lain dormant fo long, could have been put in Execution ;

efpecialJy, as Sir Walter, by the King's Patent, had Power of Life and Death over the King's Subjefls : And as what is print-

ed in Vol. I. pag. 219. is a very lhort and imperfcdl Account of the Proceedings againft that Great Man, before Sentence, we
hope the Account which we have procured from authentick MSS. will be acceptable ; together with the Warrant of his Ex-
ecution, from Rymer'i Fcedera.

ply
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Sor-

were

were

you ;

ply unto yourfelf far better than I am able to

give you ; yet will I, with the good Neighbour

in the Gofpel, who finding one in the Way,
wounded and diftrefs'd, pour'd Oil into his

Wounds, andrefrefh'd him, I give unto you the

Oil of Comfort ; though, in refpect that I am a

Minifter of the Law* mix'd with Vinegar,

row will not avail you in fome Kind : For,

you pain'd, Sorrow would not eafe you

,

you afflicted, Sorrow would not relieve

were you tormented, Sorrow could not content

you •, and yet, the Sorrow for your Sins would

be an everlafting Comfort to you.. You muft do

as that valiant Captain did, who perceiving him-

felf in Danger, faid, in Defiance of Death ;

Death, thou expecleft me, but, maugre thy Spite, I

expect thee. Fear not Death too much, nor fear

not Death too little ; not too much, left you fail

in your Hopes ; not too little, left you die pre-

fumptuoufly : And here I muft conclude with my
Prayers to God for it ; and that he would have

Mercy on your Soul. And fo the Lord Chief

Juftice ended with thefe Words j Execution is

granted.

Sir Walter Raleigh. My Lord, I defire thus

much Favour, that I may not be cut off fudden-

Jy, for I have fomething to do in Difcharge of

my Confcience, and fomething to fatisfy his Ma-

jefty in, fomething to fatisfy the World in ; and

I defire I may be heard at the Day of my Death.

And here I take God to be my Judge, before

whom 1 fhall fhortly appear, I was never difloyal

to his Majefty, which 1 will juftify "where I fhall

not fear the Face of. any King on Earth : And
lb I befeech you all to pray for me.

De Warranto fpeciali pro decollation Walteri

Raleigh, Militis.

JAME S, by the Grace of God,

King of England, Scotland,

France, and Ireland, Defender of the

Faithe, csV. To our righte Truftye

and Well-beloved Counfellor Fran-

cis Lord Verulam, our Chancellor of England;

Greeting.

Whereas Sir Walter Raleigh, Knighte, late of

the Parifhe of Saint Martyn in the Feilds, in the

County of Middle/ex, with others, hath been in-

dicted of divers High Treafons by him commit-

ted againft Us, and thereupon hath been tryed,

and found Guiltye of the fame, before our deare

Coufine and Counfellor, Thomas Earle of Suffolke,

then Chamberlaine of Our Houfehold,

Gilbert late Earle of Shrewjbury,

Charles late Earle of Devon,

Henry Lord Howard,

A. D. 1618.

Rymcr's Fee-

dera,Yo\. 17.

pag. 115.

Edit. 1717.

Robert Lord Cecill, of Ejjingdon, then Our".

Principal Secretary,

Edward Lord Wotton, then our Comptroller of
oure Houfehold,

And other our Juftices of Oier and Terminer*
"at our Citye of Winchejler, in our Countye of
Suthampton, concerning Treafons, and other Of-
fences, lately affign'd ; which faid Sir Walter
Raleigh was, for the fame his Treafons, by them
adjudged to be drawn, hanged, and quartered*

according to the Lawes and Cuftorhes of this

our Realme of England, in that Cafe provided j

which faid Commifiion, with the faid Judgment*
Indictment, and the Tryall and Proceedings
thereupon, were retourned, and doe remayne in

our faid Court of Pleas, before Us to be hould-
en ; and although the faid Sir Walter Raleigh be
adjuged to dye'as aforefaid

;
yet We, mynding

to difpence with that Manner of Execution of
Judgment, doe therefore, by theis Prefents, par-

don, remit, and releafe the faid Sir Walter Ra-
leigh, of and from fuch Execution of his Judge-
ment to be drawne, hanged, and quartered, as

abovefaid, and inftead thereof, our Pleafure is

to have the Head only of the faid Sir Walter

Raleigh cut off, at, or within our Palace of Wejl-

minfier, in, or upon fome fitt and convenient

Place, or Scaffold, to be provided in that Behaulf,

and that in fuch Sort, and Order, as in fuch Cafes

have been heretofore done ; the faid Judgment
to be drawne, hanged, and quartered, or any
Lawe, or other Thing, or Matter whatfoever,

to the contrary notwithftanding : Willing^ charg--

ing, and hereby exprefsly commanding you our
faid Chancellor, That, uppon Receipt hereof,

you do forthwith direct, under our Great Seale

of England, Two feverall Writtes, one to the

Lieutenante of our Tower of London, or his

Deputy there, for the Del yvery of the faid Wal-
ter Rawleigh to the Sheriffe of Middle/ex, at, or

within our faid Palace of Wejlminfler aforefaid ;

and another Writt to the faid Sheriff" of Middle-

fex, for the receiving the faid Sir Walter Raleigh

of and from the Handes of our faid Lieute-

nante, or his Deputye, and for the executing of
him there, at fome fitt and convenient Place,

to be there, by our faid Sheriff", erected and pro-

vided for that Purpofe, in fuch Manner and Form
as in fuch Cafes hath heretofore bin done, or ufd

to be done ; and theis Prefents fhall be your War-
rant and Difcharge for the fame, againft us, our

Heirs and Succeffors for ever.

Witnefs our Self, at Weftminfter, the Eight

and Twentieth Day of October.

Per Breve de Privato Sigillo,

NUMBER
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N U M B E R V.

The Argument of William Prynne 0/LincolnVInn, Efq\ *Hill.
2.0 Car. I. Banc. Regis. In the Cafe of the Lord Connor
Magwire, Baron 0/Inefkellin in Ireland, (the chief Contriver

of the late Irifti Rebellion and Maffacre of the Protejlant
Englifh) againft whom he was ajfigned Councell by both
Houfes of Parliament.

The Cafe and Plea of the Lord Magwire.

COnnor Magwire, by the Name of Connor
Magwire of London Efquire, was, in M-
cbaelmas Term laft, indicted in this Court

for feveral High Treafons committed by him/elf, to-
gether with Hugh Mac-Mahon and divers other

Confpirators and falfe Traytors againft our Lord
the King within the Realm of Ireland in partibus
tranfmarinis on the 23 Day of Oaober, 17 Caroli.

Upon his Arraignment at this Bar, after Not
Guilty pleaded, being demanded, How he would
be tried ? he put in this Special Plea, as to the
particular Manner of his Trial only, under his
Councels Hand.
That by the Statute of Mag. Charta, it is en-

acted, That no Freeman ought to be imprifoned,
&c. Nor will we pafs upon him, but by the law-
ful Judgment of his Peers, or by the Law of the
Land. That after this in a Parliament held at
Droghedah in the Kingdom of Ireland, in the
10th Year of King Henry 7th, it was enacted,
That all Statutes late made within the Realm of
England concerning or belonging to the Common
and Publique Weal of the fame, from thenceforth
fhould be deemed good and effectual in Law -, and
over that, be accepted, ufed, and executed within
the Land of Ireland in all Points, and at all

Times reqiiifite, according to the Tenor and Effetl of
the fame: And that by Authority aforefaid they
and every of them be authorized, approved, and
confirmed in the faid Land of Ireland : That be-
fore the Time of the fuppofed Treafons, King
Charles, by his Letters Patents under the Grea°
Seal of Ireland, bearing Date the laft Day of Au-
gujl, in the 4th Year of his Raign, at Dublin
in Ireland, did create Brian Magwire, Father of

the faid Connor Magwire, Baron of lnijkellin in
the County of Farmanagh in the faid Realm -,

and granted to him and the Heirs Males of his
Body, the Title, Honor, and Dignity of the faid
Barony, amd to have a Place and Voice among the
Peers and Nobles of Ireland in the Parliaments of
that Realm : By virtue whereof the faid Brian
was feifed in his Demefn as of Fee Tayl of the
faid Barony, and dyed feifed thereof at Dublin
1 Feb. 1 2 Caroli, before the fuppofed Treafons

;

after whofe Death the faid Barony defcended to
him as Heir in Tail : That by virtue of thefe
Letters Patents, before the faid fuppofed Treafons
committed, he was one of the Barons, Lords, and
Peers of Parliament in the Realm of Ireland ; and
at the Parliament begun and held there the 1 6th
Day of March, 16 Car. at Dublin, and conti-
nued until the 17th of Augufi then next follow-
ing, and then adjourned till the 9th of November'
next enfuing, and thence prorogued to the 24th
of February next following, and from thence con-
tinued till the 24th of June, 17 Car. he was pre*
fent as one of the Peers of the Realm of Ireland.
And further faith, that on the 23d of Oaober,
17 Car. he was taken and arrefted by certain
Perfons to him unknown at Dublin in Ireland,
and there committed to fafe Cuftody for the
Treafons pretended to be committed by him, till

afterwards he was, on the 12th of June, 18 Car.
by certain Perfons to him unknown, brought in
fafe Cuftody, againft his Will, to Weflminjler
within the Realm of England, and then and there
committed to the Tower of London, where he is

yet detained. And therefore prayeth, That he
may be tried and judged by his Peers of the Realm
of Ireland, for the fuppofed Treafons in the India*
ment. To this Plea of his Mr. AJke, the King's

• I apprehend it neither unfeafonable nor unprofitable to publifh this Argument at La-v concerning the Trial of IrilhPeersfor foragn Treafons aOu
fjy them made by me near . + Years part, in the King's-Bencb Court at JVclninfter, in the CafeOf Connor Magwre, an Infl, Baron, there indided for High Treafon, in having a principal Hand in the late bloudy Rebenfon

whole Phta" SilTrT (by fpeaal Order) affigned Counfel, among others, by the Parliament then fining ; uponwhofe Plea, and a Demurrer thereunto, I firft argued this newPoint in Law, never formerly difputed, adjudged in openCourt

Z fli7 Tf i ("C™'*r)«»"««i*Z
treafon in Ireland, fen, overfrcn thence /^England again/his WilVmiTbelazily trudfortt tn the King's-Bench at Weftminfter by a Middlefex Jury, and outed of his Tryal by Irifh PeersVf his

M?ZlhJMr
aTV 5 ?• V-rH AftCr »? f0kmn Ar?UmentS *"hc Bar

> ^ m > fel^d Se&m&S ag nftfandMr.Hales and Mr. Twfden for the Pnfoner, and Mr. Jullice Bacon's Argument on the Bench, his Pica was Lr-ruledadjudged againft him
; „ be.ng rcfolved, he might and ougto ,o be tried onh by a Jury of Middlefex, not by his PeTn .Tire and

Z\ I Tri V ng
t°'u

GfV° his Indi«ment
'
"as tried by a Subllaiitial Jury (to whom he took bothThis tr*ZLand legal Challenges, wh1Ch the Court allowed him of right) and after a very fair and full Trial was found Cui v & the

^Lel"?^ rg"ant EVldCnCe
; 3nd the" COnd«™ed

'
a"d <*«uted « a Tra> tor at Tyburn. PrynnX PrefaJ, to his

This Argument mould be read after Lord Magic's Plea in Vol. I. Pare n-n-
Vol. VIII. * * 9

Sfff Attorney
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Attorney in this Court, hath demurred in Law,

fnd the Prifoner hath joyned in Demurrer: And

Whether this Plea of the Prifoner, as to his Trial

T^P-rs of the Realm 'f\^»g m

Law ? is the fole Queftion to be now argued.

This Cafe is of very great Concernment and

vet of greater Expectation
:

'
It concern the

Ihole Parage of Ireland in fome Refpefts on

The one hand-, and on the other, the Juftice

both of the King, Parliament, and Kingdom of

England, in bringing a defperate Rebell and

Arch-Travtor to condign Punifhment, tor tne

^ofthorrTd, bloody Tr^on again :
the

:

King

H oval Crown and Authority, the Jrrotercani

Rdi" on and the whole Englijh Nation inhabit-

fnzZ'and (devoted to Deftrudtion by thrs

T^yfor aid
(

his Confederates) that ever was

tinned or executed under the Sun. The Eyes

S S our Three Kingdomes (highly concerned

fn and deeply fullering by, this Treafon) but

more efpecially the Eyes and Hearts of our ad-

Ln ng v gilant Parliament (which hath fpecially

Commended it to this- Court, and affigned my

fdf among others, Counfel in this Cafe) are m-

tentiveTv filed upon the final Refult and Ifliie of

r I wilh my Vacancy to ftudy, and Abihtie to

arsue this publique Caufe, had been fuch as

St have fatisfied Expeftation and difcharged

SeTruft repofed in me, but other pubhck Ser-

vices having much interrupted me therein I fhaU

beSm to argue it for the prefent with the be ft

Si may, and fo leave it to thofe learned Gen-

tlemen of the Law (if there (hall be need of any

furTher Arguments) who are provided to argue

after me, t°o fupply what is defective m this my

proemiall Argument.

All Matters of Fa* and Form arifing in this

Plea have been already admitted true, and fuffi-

dently Pleaded in Law by mutual Confent and

vr r, hut the meer Matter in Law refts now

^be'lb" £ch I conceive ,o be but one

""jtett *e Prifoner pleads, *W Ifcr.

„ plrliiment, of which he was a Peer and

ZJe, , eonZZi i* Ireland h Probation a,

rS of hh Apprehenfion anijefng over m,o

End nd-, yet this Privilege of Parliament comes
ungianu , > , p . c his Xnal,
n° W

o
y
n?v

m
in

q
iffu a hath been falfiy fuggefied

?The LodsHoufe, and intimated in an Ordi-

nance of theirs fince revoked) but re ates only to

his firft Apprehenuon, which is not here in Con-
hlS L Refides he pleads not, That this

Tartmnt l^continuing and acluaty fitting in

Ireland\ of -which he ought to have* the Privi-

t but that it was continued till the 24th of

4une 17 Car. which is three Years fince and
June, 17 ^ f ended . Nor pleads

[VT^at1Lo»&be, or to have been tryed

for' 2^TrefonTn the Parliament ./Ireland nor

that his Privilege of Parliament ought to extend to

m?b Treafon (when the Treafon is vifible and

4 fnjiffo. 25. So as the Matter of his Privilege

* See 3 £.4 <• u '^ lrtland-

of Parliament is quite out of doors, and the fole

Point in Iffue is but this

:

Whether a Peer of Ireland committing High

treafon in Ireland, for which he is there appre-

hended, and afterwards by Order of Parliament

here brought thence into England againft his Willi

may be indiiled and tryed for that Treafon in this

Court of King's-Bench by a Jury of Middlefex

only, not by his Peers of Ireland, by virtue of the

Statute of 35 Hen. 8. cap. 2?

And under favour, I conceive in fome Clear-

nefs affirmatively, That he may and fhall be tryed

here by an ordinary Jury of Middlefex, and outed

of his Peerage, by virtue of this Jcl.

The Queftion arifing meerly upon the Acl: it

felf, which is very fhort, I fhall firft recite it,

and then draw my Arguments out of the very

Intention, Words,- and Bowells of it;

The Aft of 35 Hen. 8. cap. 2.

Ftofmucb as fome Doubts ano CUte*

ttions baoe been mofceo, C&at certain

fcmos of ^reaftms, ^ifpjtfionS, ano Con<

cealments of Creafons, none, pevpetrateti,

02 committeo out of ttje mingS ^ajefttes

Eealm of England, ano otbec W Peaces

Dominions cannot, ne map, op tt»e Com*
mon tatos of tijis Eealm, be etijufreo ot,

bearo, ano oetermineo fmtfun WW fata

Eealm of England ; fij? a #w ftemcgfc

£D?oer, ano Declaration mm to be bap

ano maoe, oe it enacteo fay »o^ of

tw P^fent parliament, Cljat all manner of

mzncm mm alreaop wane o? neciare^

0? hereafter to fte maoe oj fceclareti op anp

tbe UW aim ©tatute0 ofm Eealm, to

oe ^reafons?, £©ifp?ifion0 of Creafon^, o?

Concealments of tscreafons, oone, ano per»

petratco, o^ committer o? ^reafter toJbe

oone, perpetrateo, o? commtttep, op an?

perfon 0^ petfong out of W Eealm of

England, ($11 oe from Dencefo?tb mjtureo

of, ijearo ano oetermineo, bmizw mwji

Doioen before ijtmfelf, bp soop an; latontl

e&cn of W fame mnz to^ere t&e faio

oaencl) ujall at ano be Itept -, 02 e«e beio?e

fucb Commifeioner0, ano. in m ««
:

of

tlje Eealm, a0 ujall be afstpeo bp tbe^iW
^ajeffies Commifgion, ano bp coop ana

iatofull ^en of tlje fame ftos^M*
manner ano JTo?m, to all 3ntent0 ano pur^

pofe0, a0 if atcft Cteaioms, ^PJP "!,?
WaStSk 02 Concealments of ^teafongj

bao been oone, perpetrate;, anj'
£onmutte&

tmtbin tbe fame ©Dire wbere tlep ffjall be

(0 tnquireo of, fjearo, ano oetermineo, as is

fl

SSoeo altsiaps, Cljat if anp tbe
:

peers

oftbiS Eealm fijall bappen to be enocteo

of anp lUcb ^reafons o? .
ot|er ©fj^

afoie aio, feWjftp<tWM*fi
after fucb Jnotctment tbep fjall^^
Sail bP tbeir peers, in fuel) \M m*mm »m as Datb been ijmto^e ac-

cuaomeo.
From



A P P E N D I X.
From this Ad I (hall deduce feveral Argu-

ments and Conclufions to prove, that the Prifo-

ner at the Bar, though a Peer of Ireland, fhall

be tried by an ordinary Jury of Middlefex here,

not by his Peers in or of Ireland, for the Treafons
committed in Ireland, whereof he ftands here in-

dided.

For my more methodical proceeding, I fhall

divide the fingle Point in Controverfie into thefe

Three fubordinate Queftions.

I. Whether this Statute extends to Treafons com-

mitted in Ireland, by Irifh Commoners ?

II. Whether it reacheth to Treafons in Ireland per-

petrated by Irifh Peers, as -well as by Irifh Commons ?

III. Admit it extends to Irifh Peers as well as

Commoners, whether it doth not then inevitably out

them of their Trials by Irifh Peers, and fubjecl

both of them alike to a Trial at this Bar, by a
Middlefex Jury ?

For the firft, Whether this Aft extends to Trea-

fons committed in Ireland, by Irifh Commoners?
There is but little Doubt of it. For firft, it is

as clear as the Sun at Noon-Day, that this Ad
extends to all Treafons done or perpetrated in Ire-

land by Irifh Commoners •, for the main Scope and
Intent of this Law being to make all manner of
Offences then made or declared, or hereafter to be

made or declared to be Treafons, Mifprifions of Trea-

fons, or Concealments of Treafons, by any Laws or

Statutes of this Realm, done, perpetrated, or

committed by any Perfon or Perfons out of Eng-
land, inquirable or triable within this Realm,
without any Scruple cr Difficulty, either in this

Court, or before fuch Commiffioners in fuch Shire of
this Realm, as the King by his Commiffion fhall

affign (the very Sum and Subftance of this Act,
as the exprefs Letter thereof refolves,) the Realm
of Ireland being out of this Realm of England,
and no Part thereof, and Treafons therein com-
mitted by Commoners, being Treafons done and
perpetrated out of this Realm of England ; (as is

clear by 20 H. 6. f. 8. a. b. 19 H. 6. 53. b. 32 H.
6. 25. b. 2 R. 3. f. 12. 1 H. 7. f. 3. Plowden 368.
b. Dyer, f. 360. b. Cook 7 Report, f. 22, 23. Cal-

vin's Cafe, 1 H. 5. c. 8. 4 H. 5. c. 6. Cook's

Inftit. p. 11. 18.) Thefe Treafons muft certainly

and moft necefiarily be both within the Intent
and Words of this Law, and fo confequently
triable in this Court by an ordinary Jury of Mid-
dlefex, without any Scruple or Difficulty : The
rather becaufe Ireland, though out of this Realm
of England, is yet Part of the King's Dominions,
and a fubordinate Kingdom, united and annex'd
to the Crown of England, govern'd by the Laws
of England, and bound by Ads of Parliament
made in England in many Cafes, as is refolved,
and undeniably evidenced by Pat. 6. Johan. m.
6. n. 17. Rot. Pat. 8 Johan. m. 1. Clauf. 12. H. 3.
m. 8. Pat. 30 H. 3. m. 3. 14 H. 3. The Statute
of Ireland, Pat. 5 E. 3. pars 1. m. 25. 11 E. 3.
c - 2

> 3> 4» 5- 2 7 E- 3-c. 3, 18. 13E.1. Stat, de
Mercat. 1 II. 5. c. 8. 4 H. 5. c. 6. 1 H. 6. c. 3.

3 //. 7. c. 8. 1 H. 8. c. 5. 32 H. 8. c. 4. 35 H.
8. c. 2. 32 II. 6. Statutes of Ireland, c. 1. 8 E.
4. in Ireland, c. 1. 10 H. 7. in Ireland, c. 4, 5,
22. 7 H. 8. in Ireland, c. 1. 28 II. 8. in Ireland,
c

-
2

> 3> 5> 6
» 7* 8 > *3> J 5> 18, 19. 33 II. 8. in

Ireland, c. 1. 1 H. 7. f. 3. Kelway f. 202. b.

343
Cook's 7 Rep. f. 22 , 23. Calvin's Cafe, 1 Inftit.

» W' M 4
l^-J', l

A9
' 35°> ^ 3 InftiC -

c' <r ' .,,;,
am y°bHS Arg^ent at Law at

iJtrattord

:

^Attainder, vide Rufhworth's Strafford's
Trial, p. 694, et Seq. and therefore Treafons there
committed are more apt and proper to be tried
here within the Letter and Intention of this Law,
than Treafons done in France, Spain, or any Parts
elk, out of the King's Dominions, where our
Laws and Ads of Parliament are not obligatory.

II. This Statute (as I conceive) was princi-
pally made to punifh Treafons, Mifprifions of
Treafons, and Concealments of Treafons in Ire-
land, where they were more frequently done and
perpetrated, than in any or all Parts of the
World out of this Realm of England, as our
Hiftones and the * Irifh Statutes record : And
the horrid general Treafon, Infurredion and Re-
belhon in Ireland (much like this for which the
Prifoner is indided) mention'd in the Statute of
Ireland, 28 H. 8. c. 1. but feven Years before
this Ad, with other frequent Treafons and Re-
bellions there, were, no Doubt, the chiefeft
Ground of making this new Law. And that
which puts it out of all Difpute, is the Statute
of 28 H. 8. made in the Parliament at Dublin in
Ireland, c. 7. which reciting the Statute of 26 H.
8. c. 13. made in England, concerning Treafons,
and enading, (as this of 35 H. 8.) " That if any
" of the King's Subjeds, Denizens, or others
" ?£

C0^mi
t or Pra6tife wt of t&e jUmttis of" tW Eealm (of England) in any outward

« Parts, any fuch Offences, which by this Ad
«« are made, or heretofore have been made Trea-
" fon, that then fuch Treafon, whatfoever it be,
" that fhall fo happen to be done or committed!
" fhall be enquired and prefented, by the Oaths
" of Twelve good and lawful Men, upon good
" and probable Evidence and Witnefs, in fuch
" Shire and County of this Realm, before fuch
-" Perfons as it fhall pleafe the King's Highnefs
« to appoint by Commiffion under his Great Seal,
" in like Manner and Form as Treafons commit-
" ted within this Realm have been ufed to be
" enquired of and prefented ; and that then up-
" on every Indidment and Preferment founden
" and made of any fuch Treafons, and certified
" into the King's Bench, like Procefs, and oth»r
" Circumftance fhall be there had and fued agiinft
" fuch Offenders, as if the fame Treafons fo pre-
" fented had been lawfully found to be done and
" committed within the Limits of this Realm,
" fcfV." Adds this memorable Claufe thereto',
Ccnfidering then this Statute made in the Realm
of England, is moft beneficial and expedient to have
due Execution fott&fo tfje M\\#% JLattO HttD
Donumon of Ireland, efpectaup ta refpect orW Difflj EebeUtott Wt iateip commfttco,
that the odible Infamy againfl the King and Queen
in the fame Acl expreffed, and other Offences,
Abufes, and Abominations there mentioned, mitl'
cipallp ijaoe ceett pjomulrjetr, pionotmccD,
none ami attempteo tin't&m ty$ im lano,
Be it therefore ejtablifhed, ordained, and enabled,
by Authority of this prefent Parliament, That the
aforefaid Statute and Ordinance, and every Thing
and Things therein contained, be ejlablifhed, con-
firmed, accepted, deemed, judged and taken for

• See the Statutes of Ireland 3 E. z. c. 4. ,8 H. 6. c. 2, 3. 25 H. 6. c. 4, 5. 28 H. 6. c. , , E 4. c 2 - F * c 6
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a goon attti rtoftt &m ftntiin tf)e fttn&'g

3Lano ano Dominion of Ireland, ano to be

ajs 0000, effectual* ann of tlje fame ifrentrta

ano quality, effect, fo^ce ano fcertue, to all

intents ano purpofes tDit&in tlje fafo Hants,

as tlje fame 10 oj oug&t to be in tfte Eealm
Of England ; and that the /aid Statute and Aft

made in England, and every thing therein con-

tained, ujau Jjase relation, aim tafce effect

toitfjin tW &ano of Ireland apinft" all m
fenoerg contrary to tfje iTontt tljereof, <jc*

Now that Act of 26 H. 8. c. 13. with this or

35 H. 8. c. 2. being principally made and intend-

ed for the Treafons done and committed in Ire*

land,' as this lrijh Parliament refolves in terminis,

and being moft beneficial and expedient for that

Realm ; it would be very illegal, yea irrational,

abfurd,- impolitick, and improvident to exclude

Ireland out of this Law, where Treafons were

moft frequent, moft dangerous to our Kings and

Realm, and to extend it only to other Places out

of the Realm, where Treafons were feldom done

or perpetrated, and nothing fo perilous to the

King and Realm of England^ as Treafons, Re-

bellions in Ireland have ufually been in former

and later Ages.

III. It hath been adjudged by all the Judges

of England both in * Orourk's Cafe, 33 Eliz. and

in Sir John Perrot's Cafe, Z4 Eliz. cited in Cal-

vin's Cafe, Cook's 7 Report, f. 23. a. in his 1 In-

ftitutes on Littleton, f. 26. b. 3 Inftitut. p. 11, 24.

and fo was it agreed without any Argument in

Hugh Mac-Mahcne's Cafe, this laft Michaelmas

Term (the Prifoner's Confederate in this horrid

Treafon) that Treafon committed in Ireland it-

felf by an lrijh Commoner, is triable in this Court

by this very Statute, (contrary to the fubitane ex-

trajudicial Opinion of Dyer, M. 19 & 20 Eliz.

fol. 360.) refolved fince to be no Law: Seeing

then it hath been thus frequently refolved hereto-

fore, and in Cafe of the Treafons now in quefti-

on this very laft Term without any Scruple;

That an Irim Commoner committing Treafon in

Ireland, and brought over from thence hither againfl

his Will, is triable in this Court by a Middlefex

Jury ; there is no Doubt at all of the firft Que-*

ftion, but that this Statute extends to Treafons

committed in Ireland by lrijh Commoners, and

the Doubt (if there be any) will reft meerly in

the fecond Point, which I am already arrived at

;

namely,

Whether this Aft extends to Treafons -perpetrated

in Ireland by Irifh Peers, as well as by Irifh Com-

moners ? And under Correction, I conceive, with

much Clearnefs, that it doth, for thefe enfuing

Reafons.

1. From the Generality and Univerfality of

the Act itfelf 5 wherein I fhallobferve a four-fold

Univerfality, which fupplies me with four unde-

niable Arguments, to prove Irifh Peers within

this Law, as well as Irifh Commoners.

The firft, is a Univerfality of the Kinds of

Offences fpecified in the Aft, in thefe general

Terms ; ail manner Of £>ffenCeS being already

made or declared, or hereafter to be made or de-

clared by any the Laws or Statutes of this Realm,

to be Treafons, Mifprifion of Treafons, or Conceal-

ment of Treafons, done or perpetrated out of this

N D I X.
Realm of Englahd, fhall be enquired of by the

King's Jufthes of his Bench, &c. Now thefe ge-

neral words, ail manner of iSDffence& $c»
muft neceffarily extend to all manner of Trea-

fons perpetrated or committed out of this Realm
by Peers as well as Commoners ; to this Trea-
fons of the Lord Magwire, as well- as to the

Treafons of Mac-Mahone, Efq; they being the

felf-fame Treafons in Stibftance, and a manner of
Treafons fpecially made and declared by the Laws
of this Realm, fince there are no reftrictive

Words to confine thefe general Claufes of Trea-

fons only to Commoners, and no exprefs Excep-
tion for the Offences or Treafons of lrijh Peeri

to be found within the Statute 1 elfe there would
be a Repugnance and Contradiction between the

Text and the Glofs, and this general fhould be
1

turned into a fpecifical in refpedt of the TraitOii

offending : Therefore this general Claufe extend-

ing to all Treafons whatfoever done or perpe-

trated out of the Realm, muft neceffarily extend

to the Treafons of all Irifh Peers as well as Com-
mons ; and fo both of them, by the Words and
Intention of this Law, fhall be triable in this

Court.

The fecond is, b Univerfality of T'ime. All

manner of Offences already made or declared, or

hereafter to be made or declared, Treafon, &c.
done, perpetrated, or committed, or hereafter W
be Bone, peepetrateo, 03 committee, fhaii

be enquired of by the King's Juftices of the

Bench, &c. which extends to all former Trea-

fons done out of the Realm at any Time be-

fore the making, and to all future Treafons

fince the paffing of this Act : Now this Univer-

fality of Time extends as well to the Treafons

of Irifh Peers as Commoners, to the Treafons

of Baron Magwire as well as of Mr. Mac-Ma-
hone, both being alike Treafons committed after

this Act.

The third is a
-f-

Univerfality of Place : All man-

ner of Treafons done, perpetrated, or committed 0Ut
of tu$ JRealm of englano, that is, in any

Place whatfoever out of the Realm of England,

be it in Ireland, Scotland, France, Spain, Ger-

many, Italy, Barbary, Turky, the Eafi or Weft-

Indies, as was refolved in Dr. Storie's Cafe, Hil.

13 Eliz. Dyer 298. b. 2 & 3 Phil. & Mar. Dyer

131, 132. Now this extends generally to all fo-

reign Treafons committed by Peers as well as

Commons, and fo to the Treafon of the Prifo-

ner at the Bar, it being done in Ireland, out of

this Realm of England, and fo fully within the

Aft.

The 4th (which is fatal and unanfwerable) is

a Univerfality of Perfons, coupled together with

all the three former Generalities in thefe exprefs

Words : All manner of Offences made Treafon,

&c. done, perpetrated, or committed IBj) att?

PerfOtt 0? Pet(0n& out of Ms Realm of Eng-
land, fhall be from henceforth enquired of, heard

and determined before the King's Juftices of his

Bench, &c. Now anj> PerfOtt 0? PerfiJWEi be-

ing a univerfal Exprefiion, equivalent to all man-,

ner of Perfons whatfoever, colleftively, or, to all'

and every Perfon whatfoever, diftributively, extends

to Irifh Peers, as well as Commoners, yea, to all

Subjects, of all Ranks whatfoever, within the

* See Mr. St. John'/ Argument again]} the Earl of Strafford, in Rujbiuortb's Strafford's Trial. P. 694.

f See Cook's 3 hjiit. p. 34.
Compafs
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Compafs of this Law, in regard of the manner

of Trial, but fuch only who are excepted out

of it by fpecial Provifo. Now Irijh Peers are

none of thofe Perfons excepted, as I fhall prove

anon.

That thefe Words, any Per/on or Perfons, ex-

tend to Peers as well as Commoners, where there

is no Exception of Peers, is undeniable;

Firft, Becaufe a Peer is a Perfon, though of a

higher Rank, or Degree than an ordinary Com-
moner, or Freeman, and one kind of Perfon in

Law ; therefore within thefe Words, any Perfon

or Perfons.

Secondly, Becaufe general Laws, made for the

common good Safety of the Realm, and Punifh-

ment of the grand Crime of High Treafon, are_

like to God himfelf, * no Refpecters of Perfons,

but bind and punifh all alike. Therefore any

Perfon or Perfons, in fuch a publick Law as this,

made for the common Good, Safety, and Punish-

ment of the greateft Treafons, Evils, muft ne-

cefftrily include all Perfons, Subjects whatfoever,

and except none, efpecialiy the greateft, whofe

Examples and Offences are commonly moft dan-

gerous and pernicious.

Thirdly, In all publick Acts whatfoever, thefe

Words, any Perfon or Perfons, extend to Peers as

well as Commoners ; and I know no one Prece-

dent to the contrary. To inftance in fome few

Acts, inftead of many: In the Statutes of 26 H.

8. c. 13. and 5 and6£. 6.c. 11. concerning Trea-

fons, Any Perfon or Perfons, or any of the King's

Subjects, Denizen, or ethers, that fhall commit or

praclife Treafon out of the Limits of this Realm^ in

any outward Parts, extend to Peers as well as Com-

mons; therefore, in this Act of the fame Nature.

So in the Statutes of i Ed. 6. c. 1 . 2 and 3 E. 6. c. 1

.

5and6£. 6. c. 1. and'i Eliz. c. 2. If any Perfon

or Perfons fhall deprave or revile the moft blefjed Sa-

craments, or the Book of the Common Prayer, Sec.

In the Statute of 1 Eliz. cap. 1. and alfoof 5 Eliz.

cap. 1 . If any Perfon or Perfons, Sec. fhall extoll,

Sec. the Power of the Bifhop of Rome, or _of his

See. 13 Eliz. c. 1. If any Perfon or Perfons fhall

bring in, or put in ure any Bull from the Bifhop of

Rome, Agnus Dei, Pictures, Croffcs, Sec. In the

Statute of 23 Eliz. c. 2. If any Perfon or Perfons

fhall with a malicious Intent fpeak any falfe or fe-

diiicus News of the Queen, Sec. In 27 Eliz. c. 2.

If any Perfon or Perfons fhall harbour or contribute

any Money to the Maintenance of any Jefuits,

Priefts, Sec. In all thefe Acts, (to pretermit -f

many others) the Words, any Perfon or Perfons,

extend to Peers as well as Commons, as is re-

folved in the Bodies and Provifoes of all thefe

Acts : Yea, in the Statute of 25 E. 3. c. 2. of

Treafons (though a moft penal Law) the Words
are only, If a Man do compafs or imagine the

Death of the King -, If a Man do levy IVar againft

the King in his Realm, Sec. If a Man counterfeit

the King's Broad or Privy-Seal, or his Money, &c.

Yet it hath been refolved without Difpute in all

Times, and fo agreed by Sir Edward Cook, Infi-

nite 3. p. 4, 5. That this Word, a Man, ex-

tends to both Sexes alike, including Women as

well as Men, Peers as well as Commoners, Lords

as well as Peafants ; yea all Ranks, Callings,

Conditions of Men who are Subjects ; and that
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this Word Man, in the fingulaf Number only,
extends to many Men, to any Number of Men
committing any of thefe Treafons jointly, as

well as to a fingle Man, or Traitor, becaufe it

is a general Law, made for the Safety of the
King's Perfon, and the Realm. Much more then
muft any' Perfon or Perfons, in this Statute, be-
ing both in the fingular and plural Number, and
in common acceptation, a far more univerfal, ge-
neral, and comprehenfive Expreffion than this

of a Man, in 25 E. 3.C 2. extend equally to all

Sorts, Sects, and Degrees of Men, as well as it,

and fo to Peers as much as it, and to Peers as

well as to Commons, as it doth in the Statutes

of2$H. 8. c. 22. 26 H. 8. c. 13. 27 H. 8. c. 2.

33 H. 8. c. 12 and 20. 5 E. 6. c. 1 1 . 1 Mar. c. 6.

1 and 2 Phil. & Mar. c, 9, 10, n. 5 Eliz. c, !.

13 Eliz. c. 2. 18 Eliz. c. 1. 23 Eliz. c. 1.27 Eliz.

c. 2. 3 Jac. c. 4. concerning Treafons.

Secondly, My fecond Argument to prove Irifb

Peers within this Statute, is, becaufe Irifh Com-
mons are within its Verge, even for Treafons
committed in Ireland, as hath been adjudged in

the fore-cited Cafes of Orourk, Sir John Perrot,

and Mac-Mahone: For Laws and Law- givers

being no Refpecters of Perfons, where the Of-
fences be the fame, and there being no Claufe^

Word, or Syllable in this Statute extending to

Irifh Commoners Treafons, but which doth, may,'

and ought, by the felf-fame Juftice, Reafon.,

and Equity, to extend to the Treafons of Irifh

Peers, (this Statute making no Diftinction be-

tween the one and the other) and the Commons
of Ireland having as abfolute a Right and Inhe-

ritance in their native Privilege of being tried by
their Peers in Ireland, (which yet is taken away
by this Act in Cafe of Treafon) as the Peers in

Ireland have in their Peerage (to be tried there

by their Irifh Peers :) We muft not, yea we can-

not, in Point of Juftice, diftinguifh between the

one and the other, where the Law itfelf makes
no Diftinction : Therefore, fince the Irifh Com-
moner is undoubtedly within the Words and

Scope of this Act, to be tried at this Bar,' by a

Middlefex Jury, the Irifh Peer (unlefs we will

judge with Refpect of Perfons, and coin a Di-

ftin£tion not warranted by this Act) muft be alfo

tried in the felf-fame Manner. The Law is the

fame, the Crime is the fame, both in Magiaire's^

and in Mac-Mahone'% Cafes ; therefore the Trial,

and Judgment too, muft, in Law and Reafon,

be the fame in both.

Thirdly, It will be granted me, without Dif-

pute, That if an Irifh Peer commit Treafon in

any foreign Parts, out of England and Ireland,

as in Spain, France, Flanders, Italy or Germany,

he fhall be tried in this Court, by an ordinary

Jury, if Freeholders, and not by his Peers in

Ireland, by vertue of this Act. Nay, if he com-
mit Treafon in Ireland, and fly into England, he

may, and fhall be tried for that very Treafon,

by an ordinary Jury, at this Bar •, § becaufe by
flying his Country, and a legal Trial there, he

hath outed himfelf of the Benefit of his Peers.

Therefore it extends to Irifh Peers, even for

Treafons done in Ireland, elfe they could not be

triable here in any of thefe Cafes, which are

granted on all Hands to be Law.

• Aflsx. 3, 4. Rom.'n. n. Eph. vi. 9. Col. in. 25. 1 Pet. i. 17.

+ See 25 //. 8. c. 3, 1©, 13. 26 H. 8. c. 2. 32 //. 8. c. 4, 7, 9, 13.

3, 4. 13 Eliz. c. 8. 13, 14 Eliz. c. 3. 1 and 2 PHI. and Mar.c. 3.

$ See Cook's 3 Inftit. p. 31.

5 Eliz. c. 9,

1 Eliz. c. 6.

14, 15, 21, 22, 23.

Tt 1

1

8 Eliz. c. 2,

Fourthly,
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Fourthly, It is evident by the Provifo in this

Act, that Englijh Peers committing any manner

of Treafons out of this Realm, are triable for

it in England., by vertue of this Law, as well as

Enghjli Commoners, though they were not fo by

the Common Law. Therefore Iriftj Peers com-
mitting Treafons, fhall be within it likewife, and

fo triable here as well as Iri/h Commons, elfe they

fhould be in far better Condition than Englijh

or Scotijh Peers, and quite exempted out of this

Act. Now the fame Words that bring Eng-

lijh Peers within this Law, mult of Neceffity

hook in Irijh Peers too, there being no Claufe

which exempts or includes the one more than

the other.

Fifthly, The very Letter, Intent, and Scope

of this Act (as appears by the Body of it, and

likewiie by the Statutes of '2.6 H. 8. c. 13. and

5 and 6 E. 6. c. 11. to the fame Effect) was, to

make all Treafons done or committed out of

England, by any Perfon or Perfons whatfoever,

triable in England, either before the Juftices in

this Court, or * before fpecial Commiffioners in

fome other Counties ; but to be (till triable with-

in this Realm, as the Words ( All manner of

Treafons hereafter to be done, perpetrated, or com-

mitted by any Perfon or Perfons, out of the Realm

of England, fhall be frOltt fjettCCfOrtt) enquired

of, heard, and determined before the King's Jufti-

ces of his Bench, &c.) clearly refolve in direct

Terms : Therefore to make the Treafons of Irijh

Peers committed in Ireland, or elfewhere, triable

here in England, as well as the Treafons of Eng-

lifh Peers, or Irijh Commoners. And to fend

them back into Ireland, to be there tried by their

Peers, when once they are here in Prifon, and in-

dicted in this Court, by exempting them out of

this Act, contrary to the very Letter and Intent

of the Law, is to run Point-blank againft the

very Words and Meaning of this Law, and the

Law-makers : Therefore he muft, by this Act, be

tried at this Bar, and that by an ordinary Jury

only, as I fhall prove anon.

Sixthly, The very Scope and fole Purport of

this Act, is not to make new Treafons, or Trai-

tors, which were none before, but to bring real

Traitors only* for Treafons formerly made, or

hereafter to be made and declared Treafons by

the Laws and Statutes of this Realm, to exem-

plary Punifhment in this Kingdom, for the Peace

and Prefervation of the King, Realm, and the

better Execution of Juftice (the very Life of

Laws) upon Delinquents only of the higheft

Rank, for the moft tranfeendent Crimes of High
Treafons, or Mifprifion, or Concealments of

Treafons, not for Felonies, or Petit Treafons ;-

which Confederation muft neceflarily induce us,

for the common Good, to give it the largeft,

tulleit, and moft equitable Conltruction that may
be. Thus the Judges, in former' Times, have

always interpreted it, as appears, by Dyer, f. 132,

298. Cook's 7 Rep. Calvin's Cafe, f. 23. a. his fir ft

Inltitut. on Littleton, f. 26. his third Inititut.

p. 24. and in Orourk's Cafe, wherein the Judges

refolved, Firft, That the Statute of 1 Mar. Seff. 1.

repealing all former Treafons, but thole within

25 E. 3. and of 1 and 2 Phil, and Mar. c. 10.

* See 26 H. 8. c. 13. I E. 6. c. 'n.

f 1 H. 7. Co. 7. Rep. Calvin's Cafe, f. 16, 17, 23.

enacting, That all Trials hereafter to be had for
any Treafon, fJjall be had and ufed only according

to the due Courfe of the Common Law of this Realm, -

and not otherwife, extends not to the taking away
of foreign Treafons, or their Trials, by this Law.
And in Orourk'% Cafe, they extended it by Equi-
ty, beyond, and in fome fort, againft the Letter

of the Law itfelf ; for he ftanding mute, and re-

hiring his Trial, was thereupon condemn'd and
executed for a Treafon committed by him in Ire-

land, though the Words of the Statute are, The
Treafon fhall be enquired of, heard, and determined

before the Juftices of the King's-Bench, by good and
lawful Men of the fame Shire, where the faid Bench

fhall fit ; and the Act fpeaks nothing at all of
ftanding mute. But this being a publick Law for

the common Good, to bring Traitors only to

their Trial and juft Punifhment, his Refufal to

put himfelf upon his Trial, was adjudged to be

a Determination and Conviction of his Treafons

within the Act ; elfe any Traitor, by ftanding

mute, might evade and fruftrate this good Law.
If then this Statute may thus be conftrued by
Equity, and dilated beyond the Words, to one
who ftands mute, for a Treafon done in Ireland;

much more may it be extended to a Treafon by
an Irijh Peer, who is fully within the Words and
Intent of it, as I have already manifefted : And
it would be a moft pernicious Glofs which fhould

either elude or nullify this beneficial publick Law.
Seventhly* It is clearly refolved in and by our

Parliaments, 13 E. 1. Proem. 13 E. 1. of Statute

Merchants, 21 E. 3. rot. pari. n. 67. in the Sta-

tute of 5 H. 5. ch. 6. and in divers of our Law
Books,

-f-
That Acls ofParliament made in England,

wherein Ireland is either fpecially named, or ge-

nerally and neceffarily included, do bind thofe in

Ireland, both Commoners or Peers alike. This
therefore beifig fuch a Law, extending and bind-

ing thofe in Ireland, as hath been refolved in the

fore-cited Cafes, it muft certainly bind both the

Peers and Commons of Ireland, to a Trial at this

Bar, for Treafons done in Ireland,-^ hen the King
and Kingdom deem it neceffary or expedient to

try them here in England.

Eighthly, The Provifo in this Aft, for Trial

of Treafons done out of this Realm, by Peers

within the fame, extends only in pofitive Terms
to Peers of this Realm of England, becaufe they

only are Peers within England, and fo only triable

by their Peers, for foreign Treafons within the

fame, not to Peers of Ireland, who are no Peers

at all, nor triable by their Peers within this

Realm of England ; therefore this Provifo ex-

tending only to Peers of this Realm, excludes all

other foreign Peers, whether Irijh or Scots, from
any Trial by their Peers in England, for Treafons
afted out of it.

Ninthly, There is very great Reafon why na-

tural Irijh Peers and Barons fhould be within the

Compafs of this Law as well as Commoners, and
rather they than any other foreign Peers ; be-

caufe, as our § Hiftorians, the Irijh Annals, Sta-

tutes, and our Records do teftify, ever fince

their Conqueft by King Henry the Second, and
Submiffion to the Kings of England, they have
frequently (almoft every Year,) in moft King's

Mr. St. John'j Argument at Law, atCook's Inftit. I. p. 33.

Strafford's Attainder, in Rujh--vjytb, Vol. 8. p. 698.

(j Mat. Paris, An. I 230. Mr. Cambden's Ireland, p. 114, to 140. The Annals of Ireland, in Mr. Camb. Britan, p. 154,

156, 157, 158, 159, 169, 162, 163, 164, 165, 166, 167, 168, 169, 170 to 201.

Reigns
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Reigns, broken forth into private, petit, or ge-

neral Rebellions and lnfurreftions againft the

Englijh, (as I could inftance in liindry Particulars)

in which Rebellions I commonly find a Magwire,

zMac-Ms.hcn, and Oneal, in the Van, as Ring-

leaders of all the reft, as they were in this laft

Rebellion, wherein moft of the native Tri/k Peers

and greateft Septs, have been deeply engaged,

as principal Confpirators. Among other Rebel-

lions I find in Story, and (which is more authen-

tick) in the exprefs Statute made in the Parlia-

ment at Dublin in Ireland, Anno 28 H.S.c. 1.
*

(but feven Years before this Law ;) That Gerald

i-itz-Gercld, Earl of Kyldare, the Earl of Dej-

mond, with divers others of the lrijh Peers and

Gentry, confpiring together to extirpate the Eng-

lijh, and deprive the King of his Sovereignty

in Ireland, did fend to the French King, the

Emperor, and Biihop of Rome, for Aid and Af-

fiftance for taking the fame Land out of the

King's and Englijh Poffefiions ; and thereupon,

with Banners difplay'd, and great Forces, trai-

teroufly invaded the King's Dominions there,

befieged the City and Caftle of Dublin, murder'd

the King's good Subjects, who withftood them,

and refilled the King's Forces fent from hence,

&c. for which they were all, by this Aft, attaint-

ed.of High Treafon. The like general Rebel-

lions have there broke forth fundry Times, both

before and fince that Aft, but none fo generally,

dangeroufly, and bloodily, as this for which the

Priloner at the Bar ftands indicted. The Trea-

fons therefore, in Ireland, being commonly fo

frequent, fo general, wherein moft of the native

lrijh Peers (and feme of the Englijh Extraftion

too) were ufually chief Actors ; there was very

great Reafon, Policy, and Juftice too, why fuch

a Law as this fhould be made to reach to Ireland,

and why, in fuch Cafes as thefe, (Rebellions there

being fo univerfal, and moft of the lrijh Nobility

Confpirators, and Parties in them) that thefe Peers,

and the chiefeft Confpirators, when furprized,

fhould be prefently ferit over from thence into

England, and tried there for their Treafons.

Firft, To fecure their Perfons from Efcapes

and Refcues, which might be there more eafily

procured, efpecially when and where the lrijh

Rebels are Matters of the Field-, as the Statute

of 17 II. 7. in Ireland, c. 14. refolves.

Secondly, To avoid a 4- Failure of Juftice there,

when by reafon of the many lrijh Peers there

out in aftual Rebellion, or by means of Al-

liance of moft other Peers to them, or of the

Flight of other thence, or the Employment of

them in Service, or Places of Truft, or by rea-

fon of the Interpofition of the Rebels Forces

between them and the Place of their Trial there,

a competent Number of indifferent IriJJj Peers,

for a fpeedy Trial, cannot be affembled with

Safety or Conveniency in Ireland, to try a rebel-

lious Traitor by his Peers there ; which obvious

Defefts are all fupply'd by this Aft.

Thirdly, To prevent all Partiality and Inju-

ftice in fuch Cafes, which might happen in Trials

by Peers in Ireland, either by Confanguinity, or

Alliance of the Peer to be tried to the Irijli Peers

who are to try him, or by Confederacy of the

Triers in the fame Treafon with the Party tried

;

or through Fear of Mifchief or Revenge upon
the Triers, Jury, Witneffes, and Judges, by the

tried Rebel's Friends, Kindred, and Confede-
rates, in cafe he fhould be condemn'd by them,
and executed (none being fo vindictive and
bloody in this kind as the lrijh.) Upon all which
weighty Reafons, there was a fpecial Caufe, why,
both in Juftice, Policy, and Prudence, all lrijh

Peers, who by publick Rebellion commit High
Treafon in Ireland, fhould be fent over and tried

here by ordinary Juries, to prevent the forenamed
Mifchiefs and Failure of Juftice, and bring them
to condign Pimifhment. Now in this Cafe here

in Judgment at the Bar, all thefe recited Reafons
hold : For, Firft, moft of the lrijh Peers were
in aftual Rebellion when the Priloner was fent

over ; moft of the Englijh and Proteftant lrijh

Peers there, either murder'd, or forced to fly

thence, or fo difperfed and employ'd, that they

could not affemble a competent Number of in-

different Peers to any Place, with Conveniency,
to try him in Ireland. Secondly, the Enemies,
and lrijh Rebels, were then Matters of the Field

in moft Places, the Prifoner in Danger to be ref-

cued by Force from them, or by Treachery-

likely for to efcape out of their Hands, and the

Times fo troublefome, as would admit no Lei-

fure for fuch a Trial. Thirdly, moft of the lrijh

were ally'd to Magwire, or engaged with him in

the felf-fame Treafon and Rebellion ; and fo nei-

ther in Law, Juftice, or Prudence, fit or indiffe-

rent Perfons to pafs upon his Trial in this Cafe

of moft publick Concernment. Fourthly, the

Judges, Witneffes, and Peers, that fhould try

him there, would have been in extream Peril of
their Lives, and of exemplary publick Revenges
from their Confederate Rebels, who threaten'd

Revenge, as appears by Mac-Mahon's Speech

( Magwire's Confederate) to the Juftices upon his

firft Examination :• / am now (faid he) in your

Hands, and you may do with me what you pleaje :

•But 31 am Cure an'tyta fetn Daps 3 flmil

bt rCbengeD i and by like Words of Revenge
ufed by Owen Oneil in Flanders, fo foon as he heard

Magwire was apprehended. Fifthly, If he fhould

now be fent back from hence into Ireland, to be
tried, the Rebels, and his Party, are there fo

predominant, that fcarce any Witneffes, nor
Peers, nor Judges either, would or durft there

to appear openly againft him ; or elfe fuch Means
would be made to delay or elude his Trial and
Execution, that by fome Device or other, there

would, queftionlefs, be a Failure of Juftice againft

him. Therefore, for all thefe weighty Reafons,

he may, and ought, by all Rules of Policy,

Equity, and Juftice, to be arraign'd and tried

only at this Bar, by vertue of this Aft, which
fo clearly extends unto him ; That Jo the Blood

oj § above One Hundred and Fijty Thoujand inno-

cent Protejlants, Jhed in Ireland, in lejs than jour

Months Space, by means oj this Rebellion, which
cries aloud to Heaven and Earth for Revenge
againft this great Contriver and Arch-promoter
of it, may not go unrevenged in a way of pub-

* See 1 E. 3. rot. pari. n. 4, 5, 6. 6 E 3. n 1 1. 6 E. 3. Pari. 2. n. 3. 7 R. 2. n. 4. 13 R. 2. n. 2,

f Upon which Ground Writs of Error lie in the King's-Bench in England, to reverfe erroneous Judgments in the Court j

and Parliaments of Ireland, Cook's 4 Injl. p. 352. Mr. St. John'* Argument at Laiv againjl Strafford, in Rujh<wortb''o Col-

Unions, Vol. 8. p. 696, 698.

§ Dr. Jones, and other printed Relations concerning the Irijb Rebellion.

lick
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lick Juftice, to our eternal Infamy. I have quite

done with the fecond and main Queftion,- and

proved an IriJIj Peer to be within the Statute, as

well as an Irijh Commoner.
I fhall now proceed to the laft Point, arifing

From the Manner of this Plea, that he may be

tried by his Peers, not expreffing where or how,

and intimating that he would be fo tried here in

England. It is briefly this : Admitting an Irifh

peer to be triable in England for a Treafon com-

mitted by him in Ireland, whether this doth not

inevitably out him of his 'Trial by Irifh Peers, and

fubjecl him to a Trial at this Bar by an ordinary

Jury, as well as an Irifh Commoner ? And I con-

ceive without any Scruple, affirmatively, that it

doth, for thefe undeniable Reafons :

i. Becaufe Irijh Peers are Peers only in Ire-

land, not in England -, and ceafe to be fuch in

Judgment of Law fo foon as ever they arrive in

England, both perfonally in themfelves, and re-

latively to others, being here in Judgment but

mere Efquires, not Lords, and are to be fued

as fuch, not as Lords or Peers, even as Peers of

Scotland, France, or Spain are, as is refolved

and adjudged n E. 3. Fitzh.N. Br. 473. $ R. 2.

Procefs, Fitzh. 224. 20 E. 4.6. Brook, Nofme de

Dignity, 49 M. 19 cj? 20 Eliz. Dyer 360. b. Cook's,

7 Rep.f. 15, 16. Calvin's Cafe, Co. 9 Rep.f. 117.

the Lord Sancher's Cafe in Point, and Cook's 3 In-

Jlit. p. 30. The Prifoner then being no Peer in

England, it is impofftble that he fhould be tried

in England by his Peers.

2. Becaufe no fuch way of Trial was ever yet

heard of in any Age, of any Irifh or other fo-

reign Peer, tried here in England, either by En-

glifh Peers, or by his Irijh or foreign Peers ; there-

fore fuch a Trial fhall not, nor can be had or

admitted now.

3. Becaufe neither the King's Bench, nor the

Commiffioners before whom the Statute limits

thefe foreign Treafons to be tried, nor yet the

High Steward of England (if any fuch fhould be

created) have any Power or Jurifdiction to funi-

mon a Jury of Peers out of Ireland to appear be-

fore them here in England upon fuch a Trial as

this ; neither are the Peers of Ireland bound by

any Law to appear or attend as Peers on any

fuch Service or Trial here, being Peers, and

bound to ferve as Peers (which their Patents ex-

prefs) only in Ireland, and no Peers here : There-

fore a Trial by his Irifh Peers here in England,

is an Impoffibility, as well as an Illegality.

4. Admit a Jury of Peers might be fummoned
and fent from thence, yet it would be a great

Delay of Juftice, it requiring a long Time to

procure a full Appearance of Peers thence ; yea,

a betraying of Ireland to the Rebels at this in-

ftant, to fend for fo many Proteflant indifferent

Peers now from thence as might ferve to try him

here. Moreover, it would be an infinite Ex-
pence, Charge, Trouble, befides the Danger by

Sea, to fummon a Jury of Peers from thence; and

if they failed to appear in England upon Sum-
mons, as is probable they would, and lawfully

might, they being not bound to it by any Law,
and fo no Fine certain to be fet upon them for

not appearing, nor legal Means of Coercion to

compel them to come over upon fuch a Trial,

there fhould be a Failure of Juftice for want of

fuch a Peerage : And therefore no fuch Trial

m;'y or can be expected> which would elude and

null this Law.

5. This Statute directs the Trial of forergri

Treafons in exprefs Terms, to be before the

Judges in the King's-Bench, or the Commiffioners ap-
pointed by the King in any County of this Realm.
Now no Trial by Englijh or Irijh Peers was ever
heard of either in the King's-Bench, or before

fuch Commiffioners ; but ic always hath been,
and ought to be, either in the Houfe of Peers in

Parliament, or before the Lord High Steward of
England, as all former Precedents accord ; and
15 E. 3. c.2. 1 H. 4. x. 10 E. 4. 6. b. 13 H. 8.

12. Brook Treafon, 29, 33. Cook's 3 Inftitute, c. 1.

&? 2. p. 28, 29, 30. 4-E. 3. ret. Pari. n. 1. 50 E.
3". rot. Pari. n. 21 to 3 1. 34. 7 R. 2. n. 15 to 24.
10 R. 2. n. 6 to 18. 1 1, n. 2. n. 6, 7. 14 R. 2.

n. 14. 21 R. 2. n. 12 to 17. £s? Placila Corona
coram Dom. Rege in Pari. n. 1 to 20. 1 H. .4.

Plac. Corona in Pari. n. 1 to 11. Walfingham HiJL
Aug. p. 402. 2 H. 4. n. 30, 3 1. 5 H. 4. rot. Pari,

n. 12, refolve. Therefore no Trial can be in

this Cafe by Peers, either in this Court, or be-

fore CommiiTioners, by vertue of this Actr or
any other Law.

6. This Statute is introductive of a new way
of trying foreign Treafons, done out of this

Realm, by a Jury within England; which by the

Rules of the Common Law could neither inquire

nor take notice of any Treafons or Matters com-
mitted, perpetrated, or acted beyond the Seas,

is evident by the Prologue of this Act, the Sta-

tutes of 26 H. 8. c. 13. 5 E. 6. c. 1 1 M. 2 C5" 3.

E. 1. Coram Rege Rot. 56. Hereford. M. 2 E. 2.

Fitzh. Obligation 15. & Utlagary 18. Tr. 8 E. 2.

Fitzh. Tcflament.6. 6 E. 3./. 17, 18. 27/^43.
41 E. 3. 19. 48 E. 3. 2, 3. 20 H. 6. 28, 44. 15
E. 4. 14, 15. 20. E. 4. Perkins, Seel. 121. 494.
737. Cook 4 Inftit. c. 17. 1 Inftit.f. 74. Stamford
1. 2. c. 14. Cook 2 Rep. 49. a. Long & Pecoek's

Cafe, 5 Rep.f. 107. a. 3 Inftit. f. 48, 49. Where-
upon it altering the Common Law in this Parti-

cular, it outs allformer Doubts, and molt punctu-
ally prefcribes all the Particulars and Appurte-
nances belonging to the Trial of them, from
which there neither may nor can be any Vari-
ation by Law.

Firft, it appoints the Place where they fhall

be tried.

1

.

In general, within this Realm of England.
2. In particular, either in the KingVBench,

wherever it fits, or in fuch County as the King by

his Commiffioners fhall affign. 2. The Judges be-
fore whom the Trial fhall be are thus particular^

ly defcribed, The Juftices of the King'j- Bench, or

fuch Commiffioners as the King Jhall appoint under
the Great Seal.

3. The Jurymen by whom they fhall be tried

are thus defined in Terminis in the Act, By good
and lawful Men (not Peers or Commons of Ire-

land) Of ttje fame g)f)tre, where the faid Bench

of the King Jhall fit, if the Trial Jhall be in the

King's-Bench ; and if before Commiffioners align-

ed by the King in any Jhire of the Realm, then by

the good and lawful Men of the (HlVlZ %tjlVZ
where the Commiffioners fit ; which is doubled (like

Pharaoh's Dream) to make it more certain : and
likewife precifely enacted by the Statutes of 26
H. 8. c. 13. & s& 6 E. 6.c. 11. in purfuance of
this Ad.

4. The Manner how the Trial fhall be is thus

punctually fpecified ; 3jtt fUClj ' $&mWZ HnU
jform, to M 3intent£ cm purport, as if

fuch Treafons, &c. had been done, perpetrated,

and
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and committed 'within the fame * Shire where they

Jhall be fo inquired, heard, and determined, as is

ofore/aid: Which laft Words (with the very like

in the Statutes of 26 H. 8. c. 13. & 5 E. 6. c. 11.

extending to our Cafe) put an end to the Point

in Queftion j for if the Lord Magwire now at

the Bar had committed the Treafons for which

he is now indicted in Weftminjler, there is no
Doubt nor Scruple of it, but he mould have been

tried by a Jury of Middle/ex, notwithftanding his

Peerage in Ire'Iand ; and he could neither have

pleaded nor demanded his Peerage, as is refolved

expreflyin Calvin's Cafe, C. 7 Rep.f. 15, 16. and

in the Lord Sanchiar's Cafe, Cook's 9 Rep. f. 1
1
7.

who was tried and condemned by an ordinary

Jury, for fuborning Carliel to murther Turner

with a Piftol in England, though a Peer of Scot-

land, becaufe he was here no Peer ; and the fore-

cited Books are exprefs, that the fame Law holds in

cafe of a Peer of Ireland. Since then this Law
exprefly enacts, That the Trial of all foreign Trea-

fons Jhall be by good and lawful Men of the fame
Shire where the King 's -Bench Jhallfit, in fuch Man-
ner and Form, to all 3intems ami purpofc&
30 if tlje failte CreatOttSl had been committed

here in Middlefex where the King's-Bench fits ;

there neither may nor can be any other Form of
Trial for the Prifoner, nor in any other Place,

nor before any other Judges, nor by any other

Jury, but fuch as this Statute hath punctually
defined, and that is by a Jury of''Middlefex, tO
an Jntentg ami purpafeg m tf.tlje ^reaiong
for which the Prifoner jiands endicled had been
plotted and executed in Middlefex. Therefore

to admit him to a Trial by Irijh Peers, and not
by good and lawful Men of Middlefex, or to

fend the Prifoner back to Ireland, there to be
tried by his Peers, is to run quite counter and
point-blank againft this unanfwerable Claufe of
the Statute, That he Jhall be tried by good and
lawful Men of the fame Shire where the King's-

Bench fits, to all Intents and Purpofes as if the'

Treafons had been there committed. And had they

been there committed actually, as they are legal-

ly by the exprefs Purview of this Law, it could
never fo much as be fcrupled and made a Quere,

Whether he mould be tried by his Irifh Peers
here, or fent over to be tried in Ireland for Trea-
fons a&ed there, after an Endiftment for them
here found againft him ? In one Word, Statutes

which prefcribe new Forms of Trial in fuch a

particular way as this Act doth, are like Letters

©f Attorney, or Licenfes of Alienation, f they

tnujl be ;, oft JLriftly purfued, and not varied from
in the leajt Punclilio ; as was refolved by all the

Judges of England, Hill. 2 1 Jac. in the Cafe of
Penal Laws, Co. 7 Rep./.' 36, 37. Therefore no
ether Form of Trial ought to be admitted in this

Cafe than what the Statute prefcribes, and that is

only by good and lawful Men of Middlefex, not
by IriJb Peers.

7. The Provifo in this Aft puts a Period to

this Cafe :

Provided always, That if any the Peers of this

Realm Jhall happen to be tnditted oj any Juch Trea-

fons, or other Offences . aforefaid, by Authority of
this Ail, that then after fuch Endiclment they fhall

have their Trial by their Peers, in fuch like manner
as hath been heretofore accujlomed.

From whence I fhall obferve thefe five Parti-

culars :

1. That Treafons committed by Englijb Peers

in foreign Parts are triable here in England, with-

in the very Body and Purview of this Law.
Therefore by the felf-fame Reafon, Law, and
Juftice, Treafons Committed out of this Realm
in Ireland even by Irijh Peers, are triable in Eng-
land by this A (51, elfe Iriflo Peers fhould be quite

out of this Act, and in better Condition than

Englifh or any Irifh Commoners, who are clearly

adjudged within it.

2. That Trial by Peers is faved by this Pro-

vifo only to the Peers of this Realm ; which both

in the Prologue and Body of this A<51 is exprefly

Ailed This Realm of England. But the Peers of

Ireland are no
||
Peers at all of this Realm of

England, as is refolved in 1 1 Ed. 3. Brief 473.
20 E. 4. 4. Co. 7 Rep. f. 15, i~6. & 9 Rep. Lord
Sanchar's Cafe, f. 117. Co. 3 Inf. p. 30. cs* Dyer

f. 360. b. Therefore no ways within theCompafs,
Words, or Reafon of this Provifo, but clearly

fecluded out of it, and fo not triable by their

Peers. And this Statute prefcribing a new Way
of Trial for foreign Treafons, not triable here

by Peers before, had excluded all Englijh Peers

from Trial by their Peers, by the Body of the

Law, as fome conceive, had it not been faved to

them by this fpecial Provifo : Therefore certainly

Irijh Peers, who are not provided for at all, and
no Peers in England, mult neceflarily be excluded

from their Peerage by it upon their Trial here.

3. The Reafon why this Law- doth fave the

Trial by Peers to Peers of this Realm only, and
to no others (which as fome conceived was not

faved to them in Cafes of foreign Treafons by
the Statute of 26 H. 8. c. 13. as appears by the

Lord Graye's Cafe hereafter cited) makes an end
of the Cafe in Queftion, becaufe Peers of the

Realm of England are Peers in every Shire and
County of England. Therefore by the Great

Charter of England, and all other Acts confirm-

ing it, and the Common Law itfelf, they ought
to be tried only by their Peers within all Coun-
ties and Places of England: But Irijh, Scotch, and

foreign Peers, are no Peers in any County of
England, as the forecited Books refolve. Now
this Statute enacting all foreign Treafons to be

triable not in Ireland, or any other his Majefty's

Dominions, but in England only, it was necef-

fary and convenient by this fpecial Provifo to fave

the Trial by Peers to all Englijh Peers to be tried

for foreign Treafons only in England, according

to § Magna Charta and the Common Law, being

their Birthright, becaufe they are actual Peers in

all Places of England, and may have Englijh Peers

enough at hand to try them without Delay upon
all Occafions. But Irijh and other Peers being

no Peers at all in England, and it being a thing

improper to try them by EngliJJj Peers, being no

real Peers to them, and a thing impoffible to try

them here by Irifh, or any other foreign Peers,

for the Reafons formerly alledged, and this Sta-

tute confining the Trials within it only to Eng-

land, it had been a direct Contradiction and Ab-

• See V)j

t 21 H. 7
|| SeUate Tit

Vol. VIII.

r f. 31, 232,298,360. Cook's 7 Rep. f. 23. 1 1 Rep. f. 6

7. Br, 'Alienation 9. 30 E. 3.

of Hon. p. 837, 840, 841.

17. Br. Alienation, 23 E-f 30.

$ Cap. 29. See Cook's 2 Inft. p. 48, 49.

Uuuu furdity



$s° J P P E N D I M.
furdity to provide, that thefe foreign Peers fhould

be tried here by their foreign Peers for Treafons,

and not by an ordinary Jury, becaufe they are

neither Peers themfelves in England, nor others

Who fhonld cOme hither from Ireland, or other

Foreign Parts, who lofe their foreign Peerage,

as foon as they fet foot on Englifh Ground, with

relation Unto England, where their Peerage pre-

fently ceafeth.

4. The Statute is, That the Trial forfuch Trea-

fons, &c. jhall be in fuch Manner and Form to all

Intents and Purpofes as if they had been committed

in England. Now if Englifh Peers commit Trea-

fon in England, they fhall by the Statute of Mag-
na Charta, cap. 29. (yea by King John's Charter,

and by the Common Law long before, as Sir

Edward Cook proves in his Commentary upon it,

and I have at large demonftrated in my * Plea

for the Lords and Houfe of Peers) be tried only by

their Peets, and not by any ordinary Jury, by

Englifh but not Irifh Peers, 2s I have formerly

proved. Therefore the Ground of faving Trial

by Peers to Peers of England by this Act, is an

unanfwerable Argument to deny fuch a Trial

here to any Peers of Ireland by Irifh or Englifh

Peers.

5. The laff. Words of this Provifo determine

the Cafe in Queftion without more Difpute

:

Provided always, That if any Peers of this Realm

happen to be indicled of any fuch Treafons aforefaid

by Authority of this Acl, they fhall have fuch Trial

by their Peers, in fuch like manner as hath i)£ttl

ijeretOfO^e aCCUffOmeU- It being always the

Cuftom of England, f Jince Magna Charta, and

long before, in Cafes of Treafons at the King's Suit,

to try all Englifh Peers in England only by their

Peers, and fuch a Privilege as
||
Sir Edward Cook

holds, they cannot wave if they would, as it was
adjudged in the Lord Dae re's Cafe, Paf. 28 H. 8.

and fince in the Earl of Caftlehaven'j Cafe* 7 Car.

But on the other fide it is moft certain, that it

hath never been accuft omed heretofore, that

Irifh or any other foreign Peers fhould be tried

for any Treafons here committed by Englifh,

Irifh, or any other foreign Country Peers within

the Realm of England ; nay, no one Precedent of

this kind was ever heard of; and it is an im-

poffible thing in Point of Law, as I have pro-

ved : Therefore no fuch Trial by any Peers can

be once thought of or imagined for the Prifoner

or any other Peer of Ireland^ within the Purview

Or Provifo of this Aft.

6. I fhall add further, ex abundanti, to put this

Cafe out of all Queftion, That I have made fome
curfory Search into moft of the Irifh Annals,

Hiftories, Antiquities, Statutes, upon this Oc-
Cafion (and I fhould have made a further Inqui-

fition had I enjoyed any vacant Hours to do it)

yet I cannot find fo much as one Precedent of

any Iri/h Peer tried in Ireland for Treafon, or

any other Offence, by his Peers, before this Sta-

tute of 35 7/. 8. and I believe the Prifoner's Coun-
cil cannot (as indeed they neither did nor could)

produce one Example of fuch a Trial there, by
Peers, before this Law, nor any Aft of Parlia-

ment in that Realm before this Statute concern-

ing Treafons, which provides, That Irifh Peers

Jhall be tried by their Peers, there being no fuch

Claufe, or leaft Hint thereof, to be found in the
Statutes of 18 H. 6. c. 2, 3. 10 H. 7. c. 13.. 13
H. 8. c. 1. 28 H. 8. c. 1, 2, 7. which make fundry
Offences Treafons, and extend to and mention
Irifh JL0$3 ami JReutlg by Name; as well as

Commons ; all and every of thefe Afts leaving
both the Irifh Peers and Commoners to the felf-

fame Trial by a Jury. Arid fince this Aft I

prefume they canhot produce above One Prece-
dent (and that a very late one in cafe of Treafon)
where an Irifh Peer was tried by his Peers, and
it was the Cafe of the L. Slane, much about 20
Years fince there tried and acquitted by his Peers
in Ireland, as I am informed ; before which time
it was then confeffed by the fudges there, they

never heard or read of any one fuch Trial ufed in

Ireland -, and fince it we have heard of no other
Trial there by Peers, to fecond it, but only of
one Noble Lord (the Lord of Valentia, Vifcount
Norris) there extrajudicially condemned by mere
Martial Law in a Council of War, even in Times
of Peace, by the Earl of Strafford, Ann. Dom
1635. but not executed, nor tried by his Peers
in a legal way; all their Peers formerly being
there either attainted by Aft of Parliament, as
is evident by the Irifh Statutes of 28 H. 8. c. 1.

3 & 4Ph. & Ma. c. 1. n El.c. 1. 13 Eliz. c. 61
7. 27 Eliz. c. 1. 28 Eliz. c. 8, 9. n Jac. c. 4.
2 H. 6. rot. Pari. n. 8. or executed by Martial
Law, as foon as apprehended in the Wars, or elfe

flain in aftual Rebellion, or pardoned upon their

Submiffions, without any Trial for their Trea-
fons by their Peers.

For Attainders of Irifh Peers, and other Trai-
tors and Rebels by Aft of Parliament in Ireland*

I find the Earl of Kildare, with others, attainted

for a Treafon and Rebellion (much like this for
which the Prifoner ftands here indifted) in a Par-
liament held at Dublin in Ireland, 28 H. 8. c. 1.

Since this, in 1 1 Eliz. c. 1. Shan ONeale, a bloody
defperate Rebel, was attainted by Parliament
after his Death, (being hewn in pieces by the
Scots) and the Name of Neale extinguifhed, it

being made High Treafon for any to afTume that
Name -, and I find a Mac-Mahon and Magwire
forfeiting Land among other Rebels in that Aft ;

which largely fets forth the Queen's Title to
Ireland. 27 Eliz. c. 1. James Eujlace, Vifcount
of Baltinglas, was attainted of High Treafon for
a publick Rebellion againft the Queen. 28 {Eliz.

c. 9. I find John Brown, and near one hundred
more Irifhmen, by Name attainted of High Trea-
fon by this Aft for an open Rebellion. In 11
&? 1 2 Jac . c. 4. I find Hugh Earl of Tyrone, Jury
Earl of Tirconell, Caconaugh Magwire, Mac-
Mahon, and above 20 more chief Irifh Gentlemen,
attainted of High Treafon by this Aft, for their

open Rebellions. But for a Trial of any Irifh

Peer for any Treafon in Ireland by his Peers, I

can meet with no Precedent as yet, but that of
the Lord Slane only, and fhall be glad to be in-

formed of any other to parallel it.

Indeed in the printed Statute of 2 Eliz. c. r."

made in Ireland, for reftoring to the Crown the
'

ancient Jurifdiclion over the State Ecclefiaflical

and Spiritual, and abolifhing all Power repugnant

to the fame, and in the Statute of 2 Eliz. in Ire-

land, cap. 6. intituled, An Acl whereby certain

* Page 202 to 307.

-f See my Plea for the Lords and Houfe of Peers, 202, 203 to 309. where this is largely proved ; & p. 424.

A 3 lii/lit. f. 30.

Offences



APPENDIX.
'Offences are made High Treajon, I met with thefe

two Claufes concerning the Trial of Irijh Peers

for Treafons only within thefe Acls. " And if

«' it (hall fortune that any Peer of this Realm
" lhall happen to be indicted of and for any Of-
'** fence that is made Prerrtunire or Treafon by
" this Act, that then the fame Peer or Peers fo

«' being indicted, (hall be put to anfwer for every

** fuch Indictment before fuch Peers of this

" Realm, of Englijh Blood (not Irifh, mark it)

" as by the Lord Deputy, Governor or Gover-
" nors of this Realm, (hall be by Commiffion
" appointed under the Broad, Seal, and to have

** his and their Trial by his and their Peers ; and
" to receive and have fuch like Judgment upon
" the fame Trial of his or their Peers, or making
" open Confeflion of the fame Offence or Offen-

" ces, as in other Cafes of Treafon or Premu-
" nire hath been ufed, or is ufed in other Cafes

" of High Treafon and Mifprifion of Treafon ;

" which latter Claufes, As in other Cafes of Pre-

" munire and High Treafon hath been ufed, and,

«« As is ufed in other Cafes of High Treafon, or

** Mifprifion of Treafon, relate only unto thofe

" Words, To receive and have like Judgment
" upon Trial 3 and fo only to the Judgment and
" Sentence given in thefe new Treafons and Of-
«« fences enacted by thefe Acts, not to the man-
•* ner of Trial by Peers j" which is merely a

new kind of Trial never mentioned in any other

Jrijh Acts before thefe, and reftrained only to the

new Treafons and Premunires fpecified in thefe

Acts, in Imitation of the * Englijh Statutes made

in the (elf-fame Cafes, which provide a Trial by

Peers for our Englijh Peers ; which was never

heard of in any other Acts of Parliament in

Ireland till thefe, and never practifed that I read

of in that Realm, either before or fince. To
clear this up more fully, the Statute of 11 E. 3.

c . 4. makes mention of Prelates, Earls, and Ba-

rons in Ireland, as well as in England : And the

Statute of 4 H. 5. c 6. prohibits, That any one of

the Irifh NationJhould be chojen to be an Archbijhop,

Abbot, or Prior, within Ireland, becauje many of

them (againjl a Jormer Acl there made) had been

made Arcbbifioops, Bijhops, Abbots, Priors, where-

by they became Peers of the Parliament in the

fame Land, and brought with them Irifh Servants

to the Parliaments and Counfels there holden,

whereby the Privities of the Englifhmen with-

in the fame Land have been and be daily difcovered

within it to the Irifh People Rebels to the King, to

the great Peril and Mifchief of the King's lawful

liege People in the fame Land. And the Statute

of 10 H. 7. in Ireland, c. 16. enacts, That the

Spiritual and Temporal Lords of the Land of Ireland

JJjall appear in every Parliament holden in that

Land U\ theft J£>atUament EOfceg, in like Man-

ner and Form as the Lords of the Realm of Eng-

land appear in the Parliaments holden within the

faid Realm, under pain of forfeiting iooj. to

the King : Which Ufe of Robes they had there for

Penury omitted by the Space of 20 or 24 Years.

But there is no Mention of any Trial by their

Peers in thefe or any other Englijh or Irijh Sta-

tutes, Lut thofe forfeited of 2 Eliz. c. 1 i£ 6.

Yea the Statute of 25 H. 6. in Ireland, c. 28. enacls,

For that there is a Law ejlablijhed, That efoerj?

• 1 EL c. 1.6. t Pat- « H. 3. m. 3.

$ King Henry being then a Minor, and under his Regiment.

35*
Lo^o that is called a £o#i of ti&e patua«
tttetlt, in all Pleas perjonal as well as real, irl

which Amerciaments do lie, Jhall be amerced
loos, to the great Impoverijhment of the faid Lords

\

forafmuch as their Livings are diminijhed and wajl-
ed by War; That HO JlQ£l Of parliament
Jhall be amerced from thenceforward in the faid
Pleas, otfjerftnfe t&an otfjet pertbng, »*/-

withjlanding any Law made before to the contrary.

The Amerciaments therefore of Irifh Lords] and
Commons being alike by this Law, it is very
probable their Trials by Jury were both alike,

and that they were not tried by their Peers.

Now the Prifoner's Council have pleaded iii

his Plea, That Magna Charta gives the Trial by
Peers in Ireland, and no other Law but it ; and
that it was not accepted, received, confirmed,
and ufed as a Law in Ireland till the Statute of
10 //; 7. and the Words thereof (if it be con-
firmed by that Act) are moft clear in itj That
all statutes late maoe, &c from fjencefo#9,
be deemed, accepted, ujedi and executed within

this Realm of Ireland in all Points; and if it

were made a Law there by the Statute 8 £.-4.

c. 1. (which I rather believe) the Words of that

Aft are, That ftottt fytXtZfOlfy all other Statute's

and Ails made by Authority of Parliament in Eng-
land, be ratified, confirmed, and adjudged by Au-
thority of this Parliament in their Force and
Strength, from tyZ fitf?) Dap Of March. S(>

as Magna Charta was not a general Law in Force,
Ufe, Acceptance, or Execution in Ireland, at

leaft amongft the Irijh, till 8 E. 4. or 10 H. 7.

as is evident by thefe Acts. Becaufe I would
leave nothing concealed or unanfwered that

might make for the Prifoner's Advantage, I mud
acknowledge that King Henry III. in the firft

Year of his Reign fent a Roll of the Liberties

which his Father King John and he had granted

to this Realm of England unto Ireland, out of
his fpecial Grace, by unanimous Confent of all

his Lieges, and confirmed the fame to all his Spi-

ritual and Temporal Lords and faithful Subjects

there (for their Fidelity to him and his Father)

to them and their Heirs for ever, as a fignal

Badge of his Favour, by this Patent : f Rex,
Archiepijcopis, Epifcopis, Abbatibus, Comitibus, Ba-
ronibus, Militibus, et libere tenentibus et Ottltlt1

bu0 fioetfW fufg pet fttfoerniam conffitutt&
Salutem. Fidelitatem vejlram in Domino com"

mendantes, quam Domino patri nojlro femper ex-

hibuijlis, et nobis ejlis diebus nojlris exhibiti ; volu-

mus, quod infignojidelitatis vejtre tarn praclara, tarn

infigniter Lti>ertatiou0 Eegno noffro anglie

a patre noffro et nouig conctW, oe gratia

noitra et oono in Eegno noffro pberme
gauutatig, im et oeffti imperpetuum t $uas

dijlinile in Rotulum redatlas, Oe COmmtttti tOlX-

filio omnium fioelium noffrojum ™us mit-

timus, fignatas figillo Domini Gualonis Apojlolica

Jedis Legati, et Jidelijfimi nojlri Willielmi Mare-
fcaiii § Eectones noffti et Eegiti noffri, quia

figillum nondum habuimus ; eajdem proceffu temporis

majo^um confilio p?op#o figillo firmanoaei,

Tejle apud Gloverniam, 3 die Februarii ; he being
** crowned but on the 28 th of Oclober before at

Clocejler, where this Patent bears Date.

•• Mai. Parii Hift. Angl p. 278,

After
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After which King Henry having ratified the

Great Charter of Liberties in England, in the

ninth Year of his Reign (printed in all our Sta-

tute Books, and in Cook's z Inftitute) in the 12th

Year he commanded it, or rather that of Pat. 6.

Johan. Reg. m. 6. to be publifhed openly in Ire-

land by his Writ ; *. " Rex, diledlo et fideli

*' fuo R. Burgo. Juftic. fuo Hibernia, falutem.

<* Mandamus vobis firmiter prascipientes, quate-
'* nus certo die et loco faciatis venire coram
46 vobis Arcbiepifcopos, Epifcopos, Abbates, Priores,
tl Comites et Barones, Milites, et libere tenentes, et

** Ballivos ftngulorum Comitatuum, et coram eis

" publice legi faciatis Cattaflt DOttU Eeg$
'* 2Of)nniU0 patris noftri cui figillum fuum ap-
,f penfum eft, quam fieri fecit jurari a Magnati-
* bus Hibernia, de legibus et confuetudinibus

" Anglice oblervandis in Hibernia. Et praecipi-

*' atis eis ex parte noftra, quod leges illas et

" confuetudines in Carta praedicta contentas de
" caetero firmiter teneant et obfervent. Hoc

idem per fingulos Comitatus Hibernia clamari

faciatis et teneri Prohibentes firmiter ex parte

noftra, et fuper forisfacturam noftram nequis

contra hoc mandatum noftrum, venire prsefu-

mat, eo excepto quod non de morte nee de
" catallis Hibernenftum occafione nichil ftatuatur
* c ex parte noftra citra quindecim dies a die St.

Michielis, anno r. n. 12. fuper quo refpetlum de-

dimus Magnalibus nqftris Hibernia;, ufque ad
terminum praditlum. Tefte meipfo apud Weftm.
8 die Maii, anno 12.

In Cook's 3 Inftit. f. 141. b. 4lnftit.p. 329. b.

et in 18 H. 3. Rot.. Par. m. 17. n. 21. there is

mention made of Confuetudines et Leges Regni

fioftri Anglise, quas bona memoria Dominus Jo-
hannes Rex pater nofler tie COnmittttt OtttntUm Be
MUtm$ contend! tenett ftatutt in tetta ilia*

Tefte Rege apud Winch. 28 die Oclob.

In the thirtieth Year of Henry III. all Laws
and Cuftoms of England were eftablifhed in Ire-

land by this -f Patent : Quia pro communi utilitate

terra Hibernia?, et pro unitate tenarum, Rex vult,

et tic commtmi conftlto JRegnt p?ottatm eff,

<IU03j ontneg lege0 et ConfttetuWnejs que in

J&egno $nglie tenentut m ^tbecnia tenean=

tut, et eawm tetta efftiem iegtfeuis ftt&ja-

eeat, et pet eafoem tegatut, ficut johan. Rex
cum ultimo effet in Hibernia, ffattttt et fitWttet

11tantiai3lt ldeo volumus, quod omnia Brevia de

communi jure qua currunt in Anglia, Jimiliter cur-

rant in Hibernia fub novo figillo noftro, &c. Tefte

meipfo apud Woodftock, 19 die Septemb.

The Patent of King John, which this Patent

mentions, is that of Rot. Pat. 6 Johan. Regis,

m. 6. n. 17. never yet printed. Rex, &c. Jufti-

ciariis, Baronibus, Militibus, et omnibus fidelibus

fuis, See. fcialis quod dedimus poteflatem Jufticia-

riis noflris Hibernia;, quod Brevia fua currant per

terrain noftram et poteflatem Hiberniae, fcilicet

Breve de Recto, de feodo dimidia Militis, et in-

fra ; et erit terminus ds morte aut poft transfreta-

tionem Henrici patris noftri de Hibernia in An-
gliam. Et Breve de nova diffeifina, et erit termi-

nus poft primam Coronaiionem noftram apud Cant.

Et Breve de Fugitivis et Nativis, et ejus erit ter-

minus pift captionem Dublin. Et Breve de divifis

faciendis inter duas villas, exceptis Baroniis : Et

ideo vobis mandamus et firmiter pracipimus, quod
hac ita fieri et firmiter teneri per totam poteflatem
noftram Hibernia; faciatis. Tefte meipfo apud
Weftm. 2 Novemb.

In the 41ft Year of his Reign, Claufe-41 H. 3.
m. 11. dorf. I find this memorable Writ, touch-
ing the Confirmation and Cuftoms of England
fettled in Ireland, by Affent of the Prelates and
great Men thereof : Rex, Thefaurario et Baro-
nibus de Scaccario Dublin, falutem. Quia de
affenfu et voluntate Prselatorum et Magnatum
terras Hibernia dudum fuit provifum et concef-
fum, quod eifdem legibus uterentur in terra ilia

quibus homines regni noftri utuntur in regno illo 5
et quod eadem Brevia quoad terras et tenementa
recuperanda currerent in terra ilia, quae currunt
in regno prasdicto, ficut noftis : Et dicta provi-
fio et concefiio omnibus retroactis temporibus
fuerint obtenta et approbata ; miramur quamplu-
rimum, quod ficut ex infinuatione venerabilis pa-
tris Thoma Lifmor. Epifcopi accepimus, ema-
nare' permififtis ex Cancellaria Edwardi filii nof-
tri in Hibernia, contra confuetudinem obten-
tam et formam Brevium in regno noftro ufitatam,
Breve fubferiptum contra prasfatum Epifcopuni
in ha;c verba : E. illuftris Regis Anglia primoge-
nitus Vic. Waterford, falutem. Precipe Thoma
Lifmor. Epifcopo, quod jufte et fine dilatione
reddat Waltero Epifcopo Waterfordi Maneria
de Archmordeglan, Kilmordri et Motha cum pet-
tinentiis, quae clamat effe jus Ecclefise fuse, et
in quas idem Epifcopus non habet ingrefliim nifi
per Alanum quondam Lifmor. Epifcopum cui
Griffinus quondam Lifmor.

, Epifcopus ilia de-
mifit, qui in ilia fe intrufit poft mortem Roberti
quondam

^ Lifmor. Epifcopi, qui inde injufte et
fine judicio diffefuit Robertum quondam Water-
ford. Epifcopum, preedecefTorem Epifcopi poft
ultimum reditum, &c. Quia vero dictum Breve
tarn diffonum eft, et contra leges et confuetudines
in regno noftro obtentas, et formas Brevium nof-
trorum ibidem approbatas, praefertim cum Breve
ingreffus non tranfeat tertiam perfonam, nee ra-
tione intrufionis in terram aliquam poft mortem
alicujus competat actio alicui de terra ilia, nifi
illi cui per mortem illam jus debetur in eadem :

Nee enim dicitur intrufor, qui jure hsereditario,
vel ratione Ecclefise fuae, fuccedit prssdecefiori
fuo in hiis de quibus idem prasdeceffor fuit feifitus
in Dominico fuo ut de feodo die quoobiit : Vo-
bis mandamus, quod fi dictum Breve a Cancella-
ria prasdicta in forma prasdicta emanaverit, exe-
cutionem ejufdem Brevis fuperfedeatis ; revocan-
tes fine dilatione quicquid per idem Breve actum
fuerit in Curia praefati filii noftri. Tefte apud
Wynd. 27 die Januar. Eodem modo fcribitur
Alano le Suche Juftic. Hibernia, et Waleranno de
Wellejly, et fociis fuis Jufticiariis itinerantibus,
ut fupra.

In the fifth Year of King Edward III. rot. Pat.

5 E. 3. parte 1. memb. 25. it was enacted in a
Parliament that Year in England, among other
things, Quod una et eadem Lex fiat tarn Hiberni-
cis quam Angiicis, excepta fervitute Vicagiorum
penes Dominos fuos, &c. by a Parliament then
holden in Ireland.

* Claufe 12 H. 3. part 1. m. 8.

f Rot. Par. 30 H. 3. m. 3. Sir John Davis's Irijb Rep. p. 37. Cook's 4 Inftit. p. 350. 1 Inftit. f. 141. b.
Juki's Argument at 5/r^rrfVAttainder, in Rujhivortb's Coll. Vol. 8. p. .695,

Mr..$tr
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APPENDIX. - 353
Yet notwithstanding all thefe Patents, Char- Volentes Ifamahe fitia Oragilig, et Matildse filia

ters, A&s, the Benefit of the Great Charter, Oragilig, Hibernicis, grattaill fittete ffceCfolCUt.

and of the Liberties, Laws, and Cuftoms of conccdimus pro nobis et haredibus nojlris, quod ea-

England, extended not to all Ireland, and the dem Ifamaia et Matilda ad totam vitam fuam banc

Info therein dwelling ; but only to fuch Parts of habeant libertatem, 'videlicet, quod ipf<e de c<elero

Ireland as were reduced and divided into Coun- in Hibernia Utftlttlt? Ie0tt)Ug SttgltCftM'jE? X P
ties, and pofiefled by the Englijh Colonies, and firmiter inbibemus, ne quis eas contra banc concefi

to the Englifhmen inhabiting in Ireland, and inch fionem nojlram vexet in aliquo vel perturbet : "in

Irijh within the Englijh Pale as lived in due Sub- cujus, &c. T. Rege apud Weftm. 12 die Junii,

^ecVion and Obedience to the Kings of England, per ipfum Regem.

or were fpecially endenized by their Patents to Pat. 19. E. 1. m. 20. Rex omnibus ad quos,

them, not to the IriJJj Countries and Colonies ?zc. falutem. Sciatis quod de gtatia HOlita fpC J

which were not reduced into Counties, and under Ctalt, cortceffimus Willielmo filio Carmok. Clerico,

the Obedience of the Kings of England (amount- quod ipfe et omnes pofleri fui imperpetuum 3LC0C Ct

ing to more than two third parts of Ireland in COttftietUlMte SngWcaiUl Utantttt ' tit tCtra

Extent of Ground) who had no Benefit of the nolfra ipttJCtlttC, ita quod ipfi per alias leges et

Laws or Liberties of England, but by fpecial confuetudines, -per nos et minijtros nofiros quofcunque

Grants and Charters of Indenization from the de catero non deducantur contra volunlatem fuam,

Kin^s of Engl.vnl, which fome Septs of the Irifh fed quod ipfi in vita fua et morte de catero Ubtt-

and^others purchafed from our Kings, as Sir fate gatltseaitt SltgUCfflUU In cujus, &c. Tefte

John Davis proves at large in his lrifh Reports, Rege apud Afherurg. 22 die Jan.

in the Cafe of Taniflry, fol. 37, 38, 39. and the The like Patent is granted Mauricio de Bre.

Records there cited: To which I ihall add thefe Hibernico, Pat. 24. E. i.m. 3. Thefe Records,

following Records not mentioned by him, fully with Clauf 2. E. 3. m. 17. Rex dtletlo etfidelifuo

evidencing this Truth. Clauf. 37. H. 3. m. 15. Johanni Darcy, de Nevien, Jufliciario fuo Hi-

Dorf. Rexjujtk. Hibernire falutem. Mcnftravit bernise, falutem. Ex parte quorundam heminum

nobis Mamorth OfFerthierim, et Rothericus/na/w de Hibernia extitit fupplicatum, $ft P0C ffatUtUUt

ejus, quod Antecejfores fui et ipfe, licet Hibernien- \\S%Z faCiefi&Um COttC€Bei*e MittlUg, qtl0O 01tt=

ies fmffent, femper tamen firmiter fuerunt adfdem [\z& ptbCClXiti QUI ftQiUgtitlt ligtuUg Ut&tltUC

et fervitium noftrum et pradeceffcrum nojlrorum Re- ^ttOfcCSmS Ita q«05 )\ZUftZ HOtt XySSoZfXXfc

-gam Anglic, ad Conaueftum una cum Anglicis ftjper IJ30 Cljattag altqtiagi a XM$ fatpetrate*

faciendum fuper Hibernienfes. Et idea vobis man- Nos igitur certiorari volentes, fi fine alieno pr<ejudi-

damus, quod fi ita eft7 tunc non permittas ipfos cio pramiffis annuere valeamus, vobis mandamus,

Mamorth et Rodericum repelli, quin poffint terras quod MliUltUttm Utapatttm tttVZ. flttU3 fit

vendnare in quilus jus habent, UCUt ^UillUt p?0Vtma patltatttentO iUUlU UtXZTlW, fuper

$ttCCitCU9* Qy'a fl ipfi ei Anteceffores fui fie fe hoc cum diligentia perfcrutari faciatis, et de eo

habuerunt cum Anglicis, quar,wis Hibernienfes, quod inveneritis, una cum vejlro confilio'et advifa-

injufliiin eft, licet Hibernienfes fint, quod exceptione mento nos diftincle et aperte cum celeritate qua po-

qua r.peUnntur Ibernenftr, a vendicatione terrarum teftis, ccrtificetis, hoc breve noftrum nobis remittentes:

et altisrepdhntur. Telle, &c. Which, compared with Clauf. 5. E. 3. part 1.

By this Record it is apparent, that all Iri/hmen m. 25. Pro hominibus terra Hibernias de Lege

but thofe whofe Anceftors joyned with our Kings Anglise utenda in cuftodiis recuperandis, &c. are

in the Conqueft of Ireland, and were loyal Sub- an unanfwerable Evidence beyond Contradiction,

jeefs to our Kings, had no Benefit of the King's that the Great Charter, Liberties, Cuftoms, and

Writs and Laws to claim or recover Lands in Laws of England, granted to thofe of Ireland by

Ireland, in 37 H. 3. King John, Henry III. Edward I. and III. ex-

Hereupon divers native Irifhmen purchafed fe- tended only to the Englifh Subjects inhabiting

veral Patents from our Kings, granted out of Ireland, and to fuch Irifh who lived in Englifh

fpecial Grace to enable themfelves and their Poft- Counties in due Subjection to the Kings of Eng-

erity to enjoy the Benefit of the Englifh Laws in land, or were by fpecial Charters of Indenization

Ireland, for which I fhall cite thefe few enfuing enabled to enjoy the Benefit of them ; who were

Precedents, inftead of many of like nature. Pat. but few in confideration of the reft of the Irifh

iy. Johan. Reg. memb. 15. together with Pat. Nobility, Gentry, and Commons, retaining their

' 12. E. 1. m. 11. Pro' diverfis in Hibernia, quod ancient Brehon Laws, and would not fubmit

uti pofftnt Legibus Anglic in Hibernia. Rex om- to the Laws of England, nor Government of

nibus Ballivis et fidelwus fuis Kibcrniae ad quos, our Kings, againft whom they frequently re-
' &c. falutem. Volentes Giraldo fil. Johannis Hi- belled, being reputed rather Enemies than Re-
bernico, gratiam facere fpeciahm, conccdimus pro bels, and ufually fo ftiled in the Statutes of Ire-

nobis et lUredibus ncjlris, quod idem Geraldus et land, till the Statutes of 33 H. 8. c. 9. as appears

liberi fui quos legitime procreavit, banc habeant Ji- by the Statutes of 18 H. 6. c. 3. 25//. 6. c. 4, 5.

bertatem, quod ipfi de catero in Hibernia Utatltttt 28 H. 6. c. 1. 3 E. 4. c. 2. 5 E. 4. c. 6. 18 is. 4.

l£$lfcilS SlnnJlCanilS ; et firmiter inhibemus, ne c.2. 10 H. 7. c. 9, 10, 17, 19. 28//. 8. c. 11.

quis eos contra banc conceffvmem nojlram vexet in and by Sir Jobn Davis's Irifio Reports, in the Cafe

aliquo, vel perturbet. In cujus, &c. T. Rege apud of Tanijlty, fol. 39. the Common Laws and Sta-

Carnarvan, 30 die Maij. Confimiles liters habet tutes of England being not univerfally received

Margcria de Leffan, Hcnricus de LeiTan, Petrus or eftablifhed throughout the whole Realm of

de Lefian, Andreas de Leffan, Bencdictus ftlius Ireland, till after the Statutes of 3 and 4 Phil.

Johannis, Ardmagh, Willielmus Heuke, Hiber- et Mar. c. 3. 11 Eliz.c. 9. and King James his

nici. In cujus, t'c. Tefte ut fupra. Proclamation in the third Year of his Reign; or

Pat. 18. E. 1. m. 24. Rex omnibus Ballivis et at leaftwife till the Statute;; of 8 E. 4. c. 1. or 10

fidtlwus fids in Hibernia, ad quos, ccc. falutem. H. 7. c. 22. which eftablifhed all the Statutes

YoL.VllI. Xxxx made
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made in England, concerning or belonging to the

Good of the lame, only as to the Engl'jJory, or

Englijh Pale and Counties, not to the Irijhry, as

the Statutes of 1 7 H. 7. c. 8, 9, 10, 11, 13, 17,

19. 35 H. 6. c. 3. 5 &/. 4. e, 3, 4, 5- 13 #- 8 -

c.. 3. 28 H. 8. c. 15. made in Ireland, with other

Acts refolve, which the Lord Magwire Confeffeth

in his Plea, and his Council cannot deny. Now
the Lord Magwire being none of the Englijh

Pale, or Irijh Septs, Liege Subjects to our Kings,

but of the Irijhry, and profefs'd Enemies to our

Kings, as the IriJJj Annals and Statutes inform

us j the Statute of Magna Charta, and the Laws,

Liberties, and Cuftoms of England, granted to

the Englijh and loyal Irijh Subjects in Ireland-,

and fo this Trial by Peers could not extend to his

Anceftors till after the Statutes of 8 E. 4. or

10 II. 7. and of 35 II. 8. c. 1. yea, after the Sta-

tutes of 3 and 4 Ph. and Ma. c. 3. and 11 Eliz.

c. 9. for reducing the Irijhry into Counties, and

under the Laws and Statutes of England, to

which they were not formerly fubject. And
from thefe Patents of King John and Henry the

Third fore-cited, and the Statutes of 8 E. 4. and

10 H. 7. 'till 35 H. 8. cap. 1. no one Prece-

dent of any one Irijh Peer's Trial by his Peers

in Ireland, in any Cafe whatfoever, can be pro-

duced ; therefore certainly there was no fuch

Trial known or in ufe in Ireland, before 35 H. 8.

nor any Precedent of it fince, till one of late ;

and una Hirundo nonfacit Ver.

If then the Peers of Ireland, before the making
of this Act of 35 H. 8. were never actually

tried by their Peers, for any Treafon done in

Ireland, for ought can be proved, and there be

no exprefs Act for any Trial by Peers there,

for any Treafon, but only the Act of 2 El.

c. 1 and 6. and that only for fpecial Treafons

within thofe Laws, which are none of thofe

for which the Prifoner ftands here indicted ; I

may fafely conclude, That this Law of 35//.

8. never intended to preferve to Irijh Peers a

Trial by their Peers in Ireland, which kind of

Trial was never before had, ufed, or practifed

in that Realm ; and therefore the Prifoner mail

be tried by an ordinary Jury at this Bar, not by

his Irijh Peers ; becaufe, if he were in Ireland,

(for ought appears yet to me) he fhould not be

tried by his Peers there : And in both thefe

Points, the Book in Dyer, (the only Authority

which feems to be ftrongeft againft,) is for me,

the Words whereof are thefe in Englijh ; 'The

grand Chancellor oj Ireland moved this Quejtion to

the Queen's Council, IJ an Earl or Lord oj Ireland,

who commits Treajon in Ireland, by Rebellion, Jhall

be arraign'd and put to his Trial in England jor

this Offence, by the Statutes oj 26 H. 8. c. 13.

32 H. 8. c. 4. 35 H. 8. 2 or 3 E. 6. And it was
held by fVrey, Dyer, and Gerrard, Attorney Ge-
neral, That he could not : Mark now their Rea-
fons, for he cannot have his Trial here by his Peers,

(which is a full Refolution in point of my third

Queftion, agreeing with what I have endeavour'd

with Arguments to prove, and is an unqueftio-

nable Truth, which I fubmit to.) then it fol-

lows, Nor can he be tried here by any Jury oj

Twelve ; mark the Reafon, not becaufe he is a

Peer of Ireland, and therefore ought to be tried

by his Peers, and not by a Jury, for that had
been full againft me, and it is now the only "Knot
in Queftion, but becaufe he is not a Subject of
England, but of Ireland, and therefore he fhall
be tried there ; which Reafon (extending as
well to an Irijh Commoner as Peer) hath been
fince adjudged directly falfe, abfurd, and againft
the Law, both in Orourk's Cafe, and in Sir John
Perm's Cafe, and fince in Mac-Mahon's Cafe.
And Sir Edward Cook informs us, in his Inftitutes

on Lit. f. 261. that fVrey himfelf, in Orourk's
Cafe (where this Opinion of his was vouch'd)
did openly difclaim, that ever he deliver'd any
fuch Opinion as this, but ever held the contrary
to it •, and fo it is a Mifreport in this particular:
After which, the Book concludes thus; And it

is Jaid, that the UJage (to wit, in Ireland) to at-
taint a Peer, is by Parliament, fittD foot fop Peet#>
which comes full in terminis to what 1 have
laft infifted on, and," I am certain, cannot be
difprOved. Wherefore this Authority in Dyer,
as to all that is Truth and Law in it, is wholly
for me, in the Reafon of the Law, and againft
me only in what hath been fince adjudged to be
no Law. I fhall clofe up all with a ftronger Cafe
and Authority than this in Queftion, which will

over-rule this Cafe, and that was In * Trinity

Term, An. 33 H. 8. in the King's-Bench. Ed-
ward Lord Gray, immediately before having been
Lord Deputy of Ireland, was indicted, arraign'd,

and attainted of High Treafon, by an ordinary

Jury in the King's-Bench, in England, for letting

divers Rebels out of the Caftle of Dublin, and
difcharging Irijh Hoftages and Pledges, that had
been given for the fecuring the Peace of Ireland;

and for not punifhing one who faid, the King
was an Heretick, whilft he was Lord Deputy in

Ireland: For thefe Treafons (all acted and com-
mitted in Ireland) though an Englijh Peer, he
was tried by an ordinary Jury in England, by
the Statute of 26 H. 8- c. 13. ratify'd in Ireland

by 28 H. 8. c. 7. fore-cited ; which fecluded him*
from his Trial by Peers, being not faved by thefe

Acts : Therefore a Fortiori fhall thefe Statutes,

and this of 35 H. 8. c. 2. and 5 E. 6. cap. 1.

made fince his Judgment, exclude this Irijh

Lord, being no Englijh Peer, from any Trial by
his Peers.

Finally, The Prologue of this Statute, coupled
with the Body thereof, puts a Period to this

Queftion, beyond all Doubt or Difpute. Foraj-

much as fome Doufetjs ami Cmeffiong Da&e
hZtU IttQ&gil, that certain Kinds oj Treajons, &c.
committed ' out of the King's Majejly's Realm oj

England, cannot, nor may, by the common Laws
oj this Realm, be enquired oj, heard, and determin'd

within this his jaid Realm oj England
; jor

a plain Eemetij?, €)ctm% ana Declaration,
tljereinta beljan ana mane, fee itenacten, &c
That all manner oj Treajons, &c. committed by

any PerJon or Perjons out oj this Realm oj Eng-
land, fljaji be, from Ijencefo^tlj, enquired °j,

heard, and determined by the King's Jujlices oj his

Bench, &c. by good and lawful Men oj the jame
Shire, where the Jaid Bench fl^all fit and be kept,

in like Manner and Form, fCT all 3!nteitt0 ailfa

Jj2iltp0{e0, as ijjuch Treajons had been done within

the Jame Shire, where they Jhall be Jo enquired of>

* Mr. St. John's Argument at Strafford'j Attainder, in RuJhworth, Vol. 8. p. 689 & 695.
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beard, and determined. The fole Scope, End,
and Purpofe then of the King and Parliament in
this Aft, being to take away all Doubts and
Queftions formerly moved in point of Law,
couching the Trial of Treafons done out of the
Realm, berore the King's Juftices of his Bench,
and Commiflioners in England, by a Jury, and to
make and enaft a plain Remedy and Declaration
therein for the, future, in Manner aforefaid, I
humbly apprehend, there can be no Doubt nor
Queftion now moved, whether this Prifoner oimht
to be tried by his Peers in Ireland or England,
for this his moft horrid Treafon committed out
of the Realm of England; fince this Statute fo
clearly declares and refolves the contrary, in moft
plain and pofitive Words. The rather, becaufe
the King's Patent, creating him Baron of Inejkel-
lin, under the Great Seal of Ireland, maketh him
only a Peer in Ireland, and gives him only a^Lm£ ¥fsJmn% ^ P«*s ana
tflww of 3ireimtD, m ttje parliaments of
3imart&, not in England, as he fets forth in his
own Pica, * in precife Terms; as the Patent
made by King Edward the Fourth, to Robert
Bold, created him Baron of Rathiauth in Ireland,
and conftituted him, Unum Deminum & Baronem
omnium & fingulorum Parliamentorurn fc? magno-
rum Conciliorum nofirorum \\\ terra HOfita M-
bernts tenendorum : Habendum, tenendum ' una
cum ftilo, titulo, nomine, honore, loco et Jejfwne
inde fibi et kjtredibus fuis mafculis imperpetuum
And as. King Henry VIII. f made Thomas Vifcount
Rocbford, by the felf-fame Patent, both Earl of
miftre infra rejtnum noffcum anglfe, and
Pari of ormond, m terra tt oammio noffro
pUerntE only, with feveral Ciaufes of Invefti-
tures; feveral Habendums, and feveral Creation-
monies for each Title and Kingdom : And as the
Patents of all other Irijh Earls, Vifcounts, Lords,
and Barons in Ireland, create and make them
Peers only in Ireland, not in England, as learned
Mr. Selden informs us, § and their very Patents
refolve in tcrminis-, and therefore quite exclude
the Prifoner, and all other Peers of Ireland, from
any Trial by their Peers in England, either by
the Provifo or Body of this Statute, or their
Patents, which are point-blank againft it.

And now, 1 hope, I have fully made good the
Point in Queftion, with all the feveral Branches of
it, That this Aft extends to Treafon committed
in Ireland; yea, to lrijh Peers, as well as to Irijh
Commoners ; and that there can be no Trial at
all upon it here of an Irijh Peer by Irijh Peers,
nor in any Place elk within England, and that only
(as the Prifoner's Cafe is) by a Middlejex Jury.
And fo I have finifh'd my affertive Part.
The firft and grand Objection is that which I

meet with in the beginning of this Piifoner's
Plea, the Statute of Magna Charta, c. 29. Cfiat
no jFreeman Ojalt be taken or imprUoneo, or
Oiflcifeo of fn'0 jFreeljolo, $c, nor win we pa fs

upon, or condemn him, but by the lawful Judg-
ment of his Peers, or by the Law of the Land*;
which Law and Statute is, among others, efta-
blifh'd for a Law in the Kingdom of Ireland,
there to be put in ure at all Times when Need is,

by the Statute made in the Parliament held at
Droghedab in Ireland, in the Tenth Year of King
H. 7. c. 22. and by vertue of thefe two Laws he
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ought to be tried by his Peers in, or of Ireland,
in this Suit againft him by and for the Kin«
To which I fhall give thefe fatisfadory Anfwers.
1. That the Statute of Magna Charta, in its

ongmal Creanon and Confirmation, was made
and granted to the Archbijhops, Bijhops, Abbots,
mors, tarIs, Barons, Towns, and to all the Free-
men of this our Realm of England, and to them
only, to be kept in our &talTfcOm Of enttlaitO for
etier, whence it is intituled, The Great Charter
of the Liberties of England, as the Prologue of
it refolves. The firft Chapter thereof is pecu-
liar to the Church of England, viz. Chat the
C8Utt& Of mmlm Ml be free, and enjoy
all her Rights and Liberties inviolable. We have
alfo granted to our Freemen of our Realm of Eng-
land thefe Liberties under-written, to have and to
hold to them and their Heirs, of us and our Heirs
for ever So cap. 12. The City of London fhall
have all her old Liberties and Cujloms, and ali
other Cities, Boroughs, Towns, and the Barons of
the Cinque-ports, and all other Ports, fhall have all
their Liberties, and their Cujloms. Cap. 35 One
Meafure of Wine, &c. fhall be throughout our
Realm. Cap. 32. All Merchants (if they were
not openly prohibited before.) fhall have fafe and
fure Condutl to depart out of England, to come into
England, and to tarry in England, as well by
Land as by Water, &c. In Cap. 23. AllWeers
fhall be utterly put down between Thames and
Medway, and throughout all England : And the
Conclufion, cap. 37. concerns the Realm of Eng-
land, and Englijhmen only. Neither doth the
Charter of King John, nor that of the 11 of
H. 3. nor 18 H. 3. m. 17. nu. 21. nor of 30 H.
3. nor yet of 13 E. 1. cited in Cook's 4 Inftit. p,
349> and 350. and in his Inftit. on Littleton,
f. 141. eftablifh Mag. Char, at leaft in relation to
all the native Irijh, but Englijh alone, it beino-
made particularly for the Realm of England, and
Englijhmen; and therefore the Prifoner pleads,
it was fettled there only as a Law to be received
and put in ufe (in refpecl. of the Irijh then livino-
only in the Englijh Pale, and the King's loyal
Subjects, not of any Irijh Enemies in Hoftility)
by the Statute of 10 H. 7. c. 22. but not before :

And fo is Sir Edward Cook's Opinion, in exprefs
Terms, in his 4 Injtitut . pag. 351.
By which it is moft clear, that from Kino-

Henry the Second's Days, (who firft fubdued
Ireland, An. 11 71.) there were no Trials in Ire-
land, of any Englijh or Irijh Peers, Subjects to our
Kings, for Treafon by their Irijh Peers, by vertue
of Magna Charta, 'till after the Statute of 10 H. 7.
which was made but forty fix Years before the
Statute of 35 H. 8. between which, and this later
Law, we read not of one Trial of any Irijh Peer
for Treafon there by his Peers, nor yet fince, that
I can find, (but only one of fate by 2 El. c. 1,6.)
'till this very Day ; by which it is moft apparent,
that this Trial by Peers in Ireland, (a Privileoe
now infifted on) was never actually claim'd or
enjoy'd by any Peer of Ireland, efpecially by
thofe in antient Enmity and Rebellion againft
our Kings, ftiled Enemies in the Irijh Statutes,
and Englijh Records, before the Statute of 35
//. 8. and fo it can be no Prejudice, norlnjuftice
at all, nor Breach of Magna Charta, to out the
Prifoner of it.
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2. It may be queftion'd upon very good Rea-

fons, Whether the Statute or \oE. 7. c. 22. doth

confirm this Statute of Magna Charta in Ireland,

or not ? at leaft as to Irijh Peers, efpecially thofe

of the old lrijh Blood, (to whom it relates not,

as I have proved in the Point of Trial by Peers)

and that upon thefe Grounds.

Firft, becaufe the Words of that Statute are

not, That all Laws made in England, mall be

confirm'd, received, and executed in Ireland in

all Points ; but, That all Statutes late made within

the Realm of England, concerning or belonging to

the Commonweal (not Peers) of'the fame, fhall hence-

forth be deemed good and effeclual in Law, and

received and executed in this Realm of Ireland;

Now Magna Charta being no Law then late made

within this Realm, but made at leaft Two hun-

dred feventy one Years before it, can hardly

(without much {training of the Words beyond

their proper Meaning) be brought within the

Compafs of this Aft ; though Sir Edward Cook,

in his fourth Inftitute, pag. 351. informs us,

That Hil. 10 Jac. it was. refolved by the two

Chief Juftices and Chief Baron, that this Word
late, in this Act, hath the Senfe of before, and

fhall not be taken in its proper Senfe or Mean-
ing ; fo that the Act, By this Conftruction, againft

the Senfe of the Words, extends to Magna Charta,

and to all the Acts of Parliament made in Eng-

land, not only late, but even long before, yea,

many LIundred Years before this Act-, which,

for my part, (under the Favour of thofe reverend

Judges, who thus interpret it) I hold ftill dif-

putable, yea, erroneous, and no Law at all, ef-

pecially for thefe two Reafons.

1. Becaufe if any Law introduced and con-

firm'd Magna Charta, and the other Laws of

England, in Ireland, it is the Statute of 8 E. 4.

c. I. which confirms the Statute made in England,

in the Parliament of 6 R. 2. c. 6. concerning

Rapes, of which there was fome Doubt made,

whether it extended to Ireland ? and then con-

cludes thus : In avoiding of all Inconvenience that

might happen, becaufe of the Ambiguity of the jaid

Statute, Be it enabled, confirmed, and ratified by

Authority of the faid Parliament, that the faid

Statute be adjudged and approved in Force and

Strength, and may be of Force in this Land, from

the Sixth Bay of March lajlpafl; and that from

henceforth, the faid Ail, atttl all €tljft %W
tUt£0 Ant! Q(t$, made by Authority of Parliament

wnhin the Realm of England, be ratified, con-

firmed, and adjudged by Authority of this Parlia-

ment, in their Force and Strength, from the faid

Sixth Bay of March. So that this Law, if any

at all, 'confirm'd Magna Charta, and all the Sta-

tutes made by Authority of Parliament in Eng-

land, to be in Force and Ufe in Ireland, (yet

only as to the Englifh and Irijh Subjects under

the King's Obedience, and none elfe, as I have

proved,) and this Statute of 10 //. 7. which con-

firms only the Statutes lately made, muft and

doth, in Truth and Reafon, relate only to the

Laws made in England fince that Statute of 8 E.

4. c. 1. not formerly there confirm'd by that Act:

So that the Prifoner's Plea, That Mag,:a Charta

was confirm'd by 10 11. 7. is but a meer Miftake,

and a void Plea •, neither are the Judges here

bound to take Notice of this Iriflo Act of 8 E. 4.

e. 1. unlets pleaded by the Prifoner, being no
Law of this Kingdom, and not binding here.

• Co. 2. Inftit. Proem.

2. Becaufe the foremention'd Charters of 6 Job,

12. and 30 H. 3. &c. confirming the Ufe of the

Laws of the Realm of England in Ireland, did

not extend to fettle Magna Charta there, (at leaft-

wife not as to the Benefit of the natural Irijh,

but to the Englijh and the Irijh within the Englilh

Pale alone) as is agreed by Sir Edward Cook, and
in a manner refolved by this Act of 10 H. 7. as .

the Words thereof, From henceforth be deettfd

good and effeclual in the Law, and over that be

ufed, accepted, and executed within the Land of
Ireland, in all Points; at all Times reauifite, im-
port. And if thofe Chartets extended not to

Magna Charta, which are fuller than this Actj

1 doubt this Law will hardly do it.

3. Admit the Law of 10 H. 7. extends to

Magna Charta in fome Particulars thereof for-

merly ufed in Ireland, yet it reacheth not to the

trying of Irijh Peers by their Peers now in que-

ftion, for thefe enfuing Reafons;

1 . Becaufe Trial of Irijh Peers by their Peers

in Ireland, was never ufed or heard of, nor is

there any one Inftance to be found before or fince

Magna Charta, 'till xo H. 7. which there fettled

that great Charter for a Law, nor from 10 H. 7.

'till 35 H> 8. nor fince tfeat, but of late, in one

Cafe only, about twenty Years fince, 'till this

Inftant. Now what Littleton notes of the Sta-

tute oiMerton, Sect. 108. " that no Action
" can be brought upon that Statute for a Difpa-
" ragement, for that fince the making of it, it

" was never feen or heard, that any fuch Action
" was brought upon it againft the Guardian ;

" and if any fuch Action might have been brought
" upon this Matter, it will be intended, that

" fome Time it would have been put in lire.'*

The like fhall I fay concerning Magna Charta^

and the Trial of Irijh Peers by their Peers in

Ireland, That if the Trying of Irijh Peers by
their Peers had been the common Law of Ire-

land; or if Magna Charta, and 10 H. 7. had
eftablifh'd it there for a Law, it would fome
Time or other have been there put in ure, and
fome Peers there would have claim'd and enjoy'd

this their Privilege in point of Trial : But fince

it was never yet in Ufe there, for ought I find,

nor any one can prove, before 35 H. 8. I cannot

deem it the common Law, nor Privilege of the

Peers of Ireland, but the peculiar Privilege of

our Englifh Peers, both by the common Statute-

Law, and Great Charter of England, and no
Trial of Right incident to Irijh Peers, as it is to

EngliJJj ; therefore this kind of Trial neither is

confirm'd to, nor intended to be conferr'd on
Irifh Peers by Magna Charta, which is but a
Confirmation only of our * common Laws of
England, and no Introduction of any new Law
here; and fo fhould introduce no new Law there,

but confirrfi the common Laws and Cuftoms there

formerly ufed, and fo the Trial by Peers is not

there fettled in refpect of the Irifh Peers, by the

Statute of 10 H. 7. Now that which principally

confirms me in this Opinion, is the two fpecial

Acts of Parliament, made in Ireland in 2 Eliz.

c. 1. and 6. already cited, which create a fpecial

Form of Trial of Irijh Peers, not by their Peers

there, of Irijh Blood, but by their Peers of that

Realm, of the Englifh Blood alone, only in the

new Treafons and Premunires fpecified in, and

created by thofe two Acts, but in no other

Treafons ; which Claufes had been meerly nu-

gatory
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eafory and fuperfluous, had the Trial of Iri/h being no Refpecters of Perfons, and every Man's

Peers in Ireland, by IriJIo Peers^ been the Birth- Birth-right alike, of Commons as much as of

right, and known Privilege of Irijh Peers, either Peers, as the Laws and Great Charter of England

by the Common Law there ufed, or by the Cuf- are ; Magna Charta being as largely made, and

torn of Ireland*, or by Magna Charta, with this as amply granted to the meaneft Freeman, as to

Act of 10 H. 7. confirming it. It therefore never the greateft Peers or" England and Ireland, as the

being the Intent of this Act, nor ofMagna Charta, Prologue and 9, 14, 15, 19, 21, 22, 26, 27, 29
to grant any new Privilege, or Form of Trials Chapters thereof refolve.

to Irijh Peers, which they never formerly en- Since then this Act of 35 H- 8. chap. 2. doth,

joyed, neither the one nor other will fufficiently without all Controverfy, (as hath been refolved

fupport the Prifoner's Plea* nor indulge him any in the fore-cited Cafe) deprive the Commoners

Trial here or there by his Peers of Ireland (at of Ireland of a Trial in Ireland by Irijh Commo-
leaft of Irijh Blood) for fo horrid a Treafon as ners, and fubjects them to a Trial by an EngHJh

this ; which I hope is a fatisfactory Anfwer to Jury here, for Treafons there committed ; for

this Objection, fince Cuitom is the belt Expofi- which, by the Common Law, the Cufloms of

tor of all antient Laws, as Sir Edward Cook de- Ireland, and Magna Charta, before the Statute

clares in his Commentary on Littleton, Sect. 108. of 26 H. 8. and this Act of 35 H. 8. they could

f. 81. b. be no where tried, but only in Ireland, not in

4. Admit the Objection true, That Magna England, as is collected from the Cafe of Sir Elias

Charta extends to Ireland, by vertue of this Act AJhburnham, Tr. 18 E. 3. coram Rege, Rot. 14.

of 10 H. 7. fo far as to give Irijh Peers, in Ire- cited by Sir Edward Cook, in his 4 lnjlit. p. 356.

land., (though not of the Englifo Pale) a Trial (the principal Cafe that can be objected againlt

by their Peers, which they had not before its me, which makes nothing to the Purpofe, being

Confirmation there ; yet then I anfwer, That long before thefe Statutes were made :) There-

this Statute of 35 H. 8. c. 2. upon which the fore, by the felf-fame Reafon, it fhall take away

Prifoner is arraigned, by making all Treafons the Trial of Irijh Peers in Ireland and England

done and perpetrated in Ireland, triable in Eng- by Irijh or Englijh Peers, for Treafons perpetrated

land, when there is jult Occafion, (as now there by them in Ireland, and fubject them to a Trial

is, in this Time of a univerfal horrid Rebellion, by an ordinary Englijh Jury at this Bar, or before

and in fundiy other fore- mentioned Refpects) re- Commiffioners in any County of England, as I

peals this Claufe of Magna Charta, and deprives have already proved •, which Jury here are, in

the Prifoner of the Benefit of his Peerage, if at Truth, Peers to all Irijh Peers, being here no

all conferred on him by it, and the Act of 10 H. Peers at all, but only Commoners.

7. Since it is molt certain, that Statutes made in If it be objected, That this Law of 35 H. 8.

the Parliaments of England, (being the fupreme chap. 2. cannot abrogate Magna Charta, all Acts

Kingdom and Court, to which Ireland, and its and Judgments againlt Magna Charta being de-

Courts, are fubordinate, and whofe erroneous clared void, by 25 E. 1. ch. 1, 2, 4. 28 E. 1.

Judgments in their High Courts and Parliaments c. 1. and 42 E. 3. ch. 1. therefore it fhall not take

there, were only reverfible here in England, in away the Trial by Peerage from Irijh Peers :

the king's-Bench and Parliament of England, as I anfwer, 1. That you may, by like Reafon,

is evident by ClauJ. 7. H. 3. par. 2. m. 10. and object, that it cannot take away a Trial in Ire-

ClauJ. 29. E. 3. m. 12. 8 H. 6. rot. Pari. n. 69. land, by an Irijh Jury, from Irijh Commoners,
Cook's 4 lnjlit. p. 356. Mr. St. John'.; Argument feeing it cannot repeal Magna Charta, and the

at Law, at Strafford'* Att. Rujhworth, Vol. 8. p. Common Law. But this Objection is yielded,

696,698. Keilway, f. 202. b. Br. Error, 127. Fitz. and adjudged idle, in cafe of an Irijh Commoner;
Nat. Bre. f. 24. Co. 7 Rep. f. 18. a. Calvin'j Caje) therefore it is, and muit be fo in cafe of an Irijh

do oblige thofe of lreland,not only before, but ever Peer.

fince 10 H. 7. when Ireland is either particularly 2. The objected Statutes do make void and

named, or generally included, as is agreed by null all Acts and Statutes, made againlt Magna
Rajlal's Abridgement, Title Ireland, 1 1 E. 3. c. 2. Charta, before the Parliaments wherein they were

and 10 E. 3>ch. 8. 4 E. 4. ch. 1. 3 H. 7. ch. 8. made ; but they extend not at all to future real

14//. 4. Rajtal Parceners 2. 27 E. 3. of the Parliaments and their Acts, fubfequent Parlia-

Sraple, ch. 1. 18. \\Eli ,z. ch. 5. 1 H. 7. o.ff. 3. ments having always had Power to controul, al-

3 //. 7. fol. 10. 2 R. 3. f. 12. and Cook's 7 Rep. ter, and abrogate precedent Acts ; yea, the very

Calvin's Caje, f. 17, 22, 23. 4 lnjlit. p. 35. it Common Law, and Great Charter itfelf, when
being fo refolved, as to this Purpofe, by all the inconvenient or defective, as all our Books ac-

Judgfs of England, in Orourk's, and Sir John cord : Therefore Sir Edward Cook, in his 4 In-

Perrct's Cafes, cited in Calvin's Cafe, and ad- fiitute, p. 42. refolves, and proves at large, by
judged in Mac-Mahon's Cafe, tried at this Bar 11 R. 2. c. 3. 5 rot. Pari. n. 22. 48, 49. 1 H. 4.

the lalt Term, that this Act of 35 H. 8. c. 2. c. 3. 2 H. 4. c. 22. 21 R. 2. c. 16. 1 H. 4. n. 48.

binds thofe of Ireland, for Treafons there com- 70. 144. 2r R. 2.n. 20, 21,. 36, 37, 85, 86, 89,

mitted, and makes them fubject to a Trial here, qo . that " Acts, (yea, and Oaths) againfl the

whether Peers or Commoners, as I have already " lawful Power of fubfequent Parliaments, that

proved. " they (hall not repeal fuch and fuch Laws (tho'

5. It is unqueftionable, That every Commoner " mischievous or unjuft) bind not at all, and are

of Ireland hath as large, as full an Intereft in " meerly idle :" For eodem modo quo quid con-

Magna Charta, the Laws and Privileges of Eng- Jlituitur dijjolvitur ; thofe who have Power to

land and Ireland, and as much Right to be tried make any Laws, having as great, as full a Power
in Ireland, for Treafon there committed, by an to controul, alter, or repeal th< m, when they

Irijh Jury, as any Peer in Ireland hach in or by fee Caufe and Neceffity for it ;. as you may read

them to- be tried there by his Peer?, thefe Laws in Rajlal's and Poulton's Abridgements of Statutes,

* Co. z Inftit. Protm.

Vol. VIII. Yyyy and
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and the Statutes at large, repealing former Afts-,

and how often Magna Charta hath been altered,

fupplied or * repealed, in fome Particulars, in

and by our Parliaments, fince its making, by

fubfequent Afts, both by prefcribing, creating

new Imprifonments, Forfeitures, corporal 1 u-

nifhments, Fines, -Executions, Treafons capital

Offences, Cuftoms, and Imports, not then known,

or different Ways, or Places of Trial, not then

in Ufe, in Cafes of foreign Tfeafons* and the

like, by a Jury in England, not then ufual, but

fince confirmed by the Statutes of^6 H. 8. c. 13.

28 H. 8. c. 25. 33 H. 8. c. 27. 3 5 «* «^
a and 6 E. 6. c. 11. contrary to, or t difteient

from Magna Charta, and the Common Law, 2 E

6 c. 24. is fo well known to all Lawyers, that I

Will'not ipcnd Breath to prove it

i. I anfwer, That this Aft of 3 5 R
,

8
'J

both alter, and, in fome fort, repea Magna

Charta, and the Common Law, as to the Point

and Place of trying foreign Treafons in England

itfelf as to EngUJh Peers and Commoners, to

whom alone the Great Charter was firft granted,

they being not triable in England, by Jury or

Peers for any foreign Treafons, by the Common

Law, or Great Charter. Therefore, a Fortiori, it

muft both alter and repeal the Common Law and

Great Charter, as to Irijb Subjefts, for whom the

Great Charter was never originally made, nor

vet direftly confirmed to them by 10E 7. but

only implicitly and doubtfully at molt, as I have

pr
°4 "I" anfwer, that this Aft of 35 #• 8

-
doth

no ways abrogate or alter Magna Charta, in

Truth or Reality, but rather ratify and confirm

it in the Form and Manner of this Trial, though

not in the Place : For Magwire being only a Peer

in Ireland, but not in England, every Freeman of

England, that (hall be impanneled to try him is,

in Truth and Law, his Peer here. And this Aft,

enafting that he fhall be tried not by Martial

Law, or the Judges themfelves, but by good and-

lawful Men of the Shire, where the King s-Bench

fhall fit, who are his Equals and Peers in Eng-

land, and faving the Trial by Peers to every Peer

of this Realm, after his Indiftment found by

Jury This Way and Form of Trial, by Jury

in England, being then and now the Law of the

Land*, is no Contradiction or Repeal at all, but

a direft Purfuit and Confirmation thereof, ac-

cording to its Letter and Meaning. And fo much

in Anfwer to this grand Objection, wherein 1

have been over tedious, but (hall recompence it

with Brevity in the Remainder.

The Second Objeftion (a mere Branch of the

former) is this.

That if Irijb Peers fhould be made by an or-

dinary Jury within this Law for Treafons done

in Ireland, this might prejudice the whole Nobi-

lity of Ireland, who, by colour of this Aft, might

be fent for out of Ireland, and tried here for Trea-

fons, Mifprifions, and Concealments otTreaions

there committed, and fo quite deprived of their

Birth-right of Trial by their Peers, which would

be of dangerous Confequence.

I anfwer, u That 1 have manifefted, that this

Trial by Peers was never deemed, claimed, nor

enjoyed in Ireland, as a Privilege by Irijb Peers,

nor ever ufed or praftifed in that Land before

this Aft, and but once claimed fince, and that in

Ireland ; therefore it cannot be intended, that,

this Statute, or the Makers of it, ever imagined

to fave this manner of Trial by Peers only t6

lrifi Peers, which they never enjoyed, nor fo

much as once claimed or poflelTed before the

making of it. Neither can it be any Injury

or Injuftice to deprive them of that now, they

never heretofore claimed, ufed, or enjoyed, as
1

their Privilege, or Birth-right, being not indu-

bitably fettled on them by any Law that I have

feen ; but only in fome fpecial Cafes of Treafon,

fince 35 H, 8. whereof this is none, by the late

Afts of 2 Eliz, c. 1 and 6. when as this Privilege

is taken from them,' not by a bare-ftrained Expo-

fition, or Implication, but by this exprefs Aft of

Parliament made long fince for the common
Good and Safety of England and Ireland, not yet

repealed.

2. This Objeftion, with as great or greater

Strength and Colour, might be made for all the

Commons of Ireland, (far more numerous and

confiderable than their Peers) they being deprived

by it of Trials by Irijb Juries in their native

Country, than for Irijb Peers alone •, which Trial

here againft irijb Commons, was never of late

excepted againft, this Law having been fo often

adjudged to reach to them : Therefore there is

no Colour, to exempt Irijb Peers out of it.

3. This pretended Prejudice to Irijb Peers, in

point of Trial by their Peers, is folely in Cafes

of Hiph Treafon, or Mifprifion and Conceal-

ments of it, and no other, the Statute extending

to no Crimes, but thefe alone : Therefore the

Mifchief is not great in general ; and no Irijb

Peers, I prefume, but fuch who have traiterous

or difloyal Hearts, will deem it a Difparagemenr,-

or Injuftice to them, to be fecluded of a Trial

by their Peers, only in thefe Cafes of High

Treafon : And if others, who are profefled

Rebels and Traitors, murmur at it, (as none elfe"

•will) we need not much regard it, nor prefe-F

their pretended Privilege, before our own Kings,

Kingdoms, Religions, yea, Ireland's Safety and

Welfare, in bringing them to a fipeedy Trial and

condign Punifhment for their Treafons here in

England, by vertue of this Law.

4. Even by the very Common Law, before

this Aft, Treafons committed in Ireland by Peers

or Commons, were triable before the Marfhal of

England, in England itfelf, as is evident by the

Parliament Roll of 2 H. 6. p. 9. § where John

Lord Talbot, being the King's Lieutenant in Ire-

land, accufed James Bottiler, Earl of Ormond,

of certain Treafons (there particularly recited)

by him committed in Ireland, before John Duke

of Bedjord, Conftable of England, in his Mar-

fhal's Court ; which Accufations the King, by

the Advice of his Parliament, did difcharge and

abolifh, to appeafe the Differences between them r

Upon which elfe he might have been proceeded

againft, though an Irijlj Peer, without any Trial

by his Peers ;
(fee Cook's 4 I*fi*t> P- I2 3' 12 4 )

Therefore a Fortiori this fpecial Aft of Parlia-

ment may fubjeft Irijb Peers to a Trial by a fub-

ftantial Englijh Jury in England, for Treafons done

in Ireland, fince triable for them here before its

making even in the Marfhal's Courts.

5. This Statute doth not fimply take away the

Trial of all Treafons committed in Ireland, from

thence, only it makes them all triable here, when

* See Horn's Mirror of Ju/lices, p. 3H> 3 T 5

f See an exaft Abridgement of die Records,

$ See an exaft Abridgement, p. 567, 568.
P- 37 2

' 379.

Cook's 4 Injlit*

380.

P- * 2 3> 124.
the
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the King, State, and Parliament fliall fee juft Parliaments, in all Ages, have been very curious

Caufe or Occafion for Trial of them here, as to preferve, and not to alter ; yet the Trial of

now they do in thefe Times of general Rebellion Peers by Peers alone, (not by a Jury of other

there, when the Rebels are fo predominant, and Freemen) for the molt Part, (if rightly confi*

the Times fuch, that no fafe, fair, or indifferent dered) is rather a meer Punctilio of Honour, than

Trial of this Traitor, can be there had or ex- Matter of real Privilege or Benefit to Peers ;

pected : And feeing the Law and common Kea- and by Intendment of Law and common Expe-
ibn will inform every Man, that the King and rience, a fair and legal Trial, by the Oaths of

State will never be at the Colt and Trouble to twelve honeft, fubftantial, indifferent Englifjj Gen-
fend for Traitors and WitnefTes out of Ireland^ tlemen, or Freeholders, to whom the Prifoner

to try them here, but upon a molt juft Occafion, may take all forts of lawful Challengs by Law, -f

and urorent Neceffity, to prevent either a Failure which fhall be allowed, if there be any juft Caufe

or Delay of Juftice, in cafe of horrid Treafons of Sufpicion of Partiality, Injuftice, Confangui-

and Rebellions : And no Irijh Peer, who hath nity, &c. befides his peremptory Challenge of

any Loyalty in his Heart, or Reafon in his Head, thirty-five Jurors, without Caufe (which Chal-

will deem it a Difhonour or Prejudice to the lenges, § Cook affirms, fhall not be admitted, or

whole lrijh Peerage in general, or the traiterous granted, in cafe of Trial by Peers) it being the

Peers, fent hither to be tried, in particular, to ufual, ancient
||
Trial, in all Cafes between the

be outed of a Trial by Irijh Peers, in fuch Cafes King and ordinary Subjects, between Man and

of Neceffity, and Expediency only ; it being Man, Peers and Commoners, both in all Civil

better and fafer for this Realm, and Ireland too, and Criminal Caufes whatfoever, it is, and will

that thefe native Irijh Peers, who have been be every way as juft, as beneficial to a Peer, in

proved to break out into actual Rebellion, in all point of Lav/, as a Trial by twelve Peers, upon
Ages, (as this Prifoner's Anceltors have done, their Honours only, ** without Oath : And the

as much, or more than any, his * Grandfather Exchange only of the Form of Trial, by twelve

being the firft Man that broke forth in Tyrone's indifferent Englijh Gentlemen of Quality, upon
Rebellion) fhould be fubject to Trials for the their Oaths, for twelve Irijh Peers of Englijh

fame, by ordinary Englijlo Juries here, and outed Blood, nominated and appointed only by the

of their Peerage, than that fuch Arch-Traitors King, or his ft Lord Deputy of Ireland^ upon
and Rebels, as the Prifoner and his Confederates their Honours, without Oath, in this Cafe of

are, (guilty of the Effufion of many Thoufands Neceffity, can be no Injuftice, Injury, or Prejudice

of Proteftants and Englijhmen's Bloods) fhould to the lrijh Peers in general, nor yet to the Pri-

efcape uncondemned, or be executed by Martial foner in particular : The rather, if we confider,

Law. And our Law, in this Cafe, which con- i. that every Indictment, by which an Eng-

cerns the Safety of two Kingdoms at once, will lijh, or Irijh Peer, is, or can be tried, mu ft firft

rather fuffer a particular Mifchief, efpecially to be proved before a Grand Jury of Commons, (as

rebellious Peers, than a general Inconvenience to this very Statute prefcribes) and found by them
both Realms, and all loyal Subjects in both. upon Oath, not by a Jury of Peers, which is a

6. Though the Trial of all Englijh and Irijh kind of preparatory Trial of a Peer by Jury,

Peers, by a legal Indictment, Prelentment, and without which there can be no proper Trial by

Jury of their "Peers alone, and not by Martial Peers, as is rcfolved, Cook's 3 Injlilule, p. 28,

Law, or Commiffioners themfelves alone, be an 30, 31, 32. and 1 H. 4. 1.

effential fundamental Right and Privilege, for the 2. That in Cafes of Appeal §§ brought by a

Security of their Lives and Eftates, which our common Perfon for Murder, Rape, Robbery,

* See Cambden's Inland, p. Ill, 120, 121, 199.

f See Stamf. 1. 3. c. 7. 7 H. 7. iz. Brook's Challenge, 217. Fitzb. Statbam's and Brook's'Abridgements, and AJ/i's Table,

Title, Challenge.

§ See Cook's 3 Inflit. p. 27. ||
See Fitzb. Brook, AJh, Title, Jurors, Trial, Inqueft.

**
1 H. 4. 2. 27 H. 8. 22. & 13 H. 8. 11, 12. Brook's Treafon, 29, 33. 10 E. 4. 6. Cook's 3 In/lit. p. 28, 29. 2 Inft. p. 49.

If 2 Eliz. c. 1. & 6.

§§ Mr. Prynne in his Preface to this Argument fays, That Errors themfelves in the Courts of Ireland, with other Grievances,

could not antiently be redrefTed in the Parliaments thereof, but only in England, till 29 Ed. 3. as is evident by this memorable
hitherto unprinted Record made for Relief in fuch Cafes. Crook'j 1 Rep. m. 14 Car. p. 5I1, 512.

Clauf. 39. E. 3. m. 12. De erroribus corrigendis in Parliamentis tenendis in Hibernia : Rex, Jujliciario & Cancellario fuis

HiJberniae, falutem. Ex parte nonnullorum Jidelium nbftrorum Communitatis tcrr<e nojtrte Hibernice, Nobis eft gravitcr conquerendo

men/raturn, ut cum ipjt dampna & gravamina quamplurima a magna tempore Jujlinuerint ex hoc, quod ipft terras & tenementa fta
in manum noftram per minijiros nofiros terra prtediftts, cum nomine diJlriBionis, cum ex caufa tranj'grejjionis, Jt-ve alicnationis fins

iicentia niftra faclee, •voluntnrie & abjque caufa ratiunabili cap/a, extra manus nojlras, licet rile & procejfu debito inde penes -vos&
alios deConfilio nojlro in partibus illis,juxta legemfjf conjuetudinem terra prttdiilar profecutifuiffent recuperare nonpnjfunt. (See Pat. 8.

jfohan. Regis, m. 1 , 2. Pat. 9 Jcban. Reg. m. 4. n. 26.) Et etiam ex hoc, quod Errores qui in Recordis & Proceflibus placitorum

coram fufticiariis nofiris & aliis Curiis & Flacitis in eadem terra, qua: Recordum habent, habitis, 8c in redditionibus judiciorum

& placitorum eorundem intervenifie prjetendantur in Parliamentis in eadem terra corrigi nequeunt, nee alias jufticia inde fieri

line remedio in Anglia qua-rendo ; propter quod, quidam propter labores t> cxpenfas circa prarmifja oppofilas ad maximam miferiam

ijj inapiatn deducunlur, £j? quidam omnino exbaredati exijluni ; unde iiclcm fdeles nojlri A obis cum inftancia fupplicarunt, ut fuper

pramifjis remedium cc/tgruum apponifaciamm. Et quia videtur Nobis & Confilio nollro durum effe K3 gra've, quod conquerentes

fjper aflecutione Jufticia; de injuriis fibi illatis in partibus prxdiclis, taliter abfque remedio fatigerentur ; per quod pro quicte,

fcf indempnitate populi nojiri in terra pradicta fub noftro regimine exifteiitis, cui in exhibitione Jufticia; fumus debitores ; ordina-

vimus, quod de omnibus terris C5* tenementis in terra pradiita per fujliciarios, Efccalores, feu quofcunque alios Minijiros nnjlros, fub
Ho nojlro in manum nojlram caplis, illis qui pro cijdem terris l£ ttnementis extra manum nrjlre-.m debito &juflo proceffu coram -vcbis

profequi isoluerint, Jufer hoc plena Jujlicia fecundum legem 8c confuetudinem terra noftra: Anglia, 8c dicta; terra; noftnc HikerniiS

fiat, at ue mandalis nojlris Jub magna -vel privato Sigil/o n'jjlro Anglix, <vobis ctut aliis Minijlris in terra pradiSla ante hac
tempera dirtctii, non ibjlanlibus. (i>ee z E. 3. c. 8. 18 E. 3. Stat 3. 20 E. 3. c. 1. 2 Clauf. 5 E. 3. part I. m. 27. 1 R. 2. n. 96.
2 R. 2. n. 51. Clauf. 20 E. 3. part 1. dorf. 13.) Et quod ad profeeutioncm omnium y fingulorum qui conquer! vtliarint Errorcs in

Recordis vel ProcelTibus cmn: uliquibui Jufliciariis, feu aliis Minijlris prfsdictis, inleri/cniffe, Rotuli coruudam Recordorum & Pro-

cefjwm in Parliamentis noftris in eadem terra tenendis, per Jufliciarios feu Minijiros, coram quibus Recorda VS Proceffus ilia fuerint,

t>-
rcrantur; 8c ibidem eadem Recorda ic Proceffus diligcntcr recitcntur 8c examinentur, & crrorcs fi quos in eifdem invenire cou-

nt, debite corrigantur. Et idco Vobis ;nandamus, quod^Ordinaticiiem prtrdiclam in terra nojlra fradiela tencri, & partibus

1 uerentilus plenam IS celcrem Jujiiciam fieri facialis in forma pradiila, quibufcunque mandalis itobis an! aliis in terra f;vr..' .

Hr.te b/tc tempora in ccntrarium direBis, non obflanti!"<. J'a qtrid aliquii malrridm nr.n (wheat N'.iis pro d"fe,'/:t fajtuia:. jiiper

tufibus praditlis, de calero conquerendi. Tef.'c Rege apusl Weftta 30 die Augudi. Per ipfum Regem 'J Confilium,

or
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6r the like, and likewife in cafe of a Premunire

againft an Englijh Peer, where his Life is not

brought into queftion, he fhall riot be tried by

his Peers, but by an ordinary Jury as other Men;
Trial of Peers by Peers being only in Cafes of

Indictments for Treafons or Felonies at the

King's Suit, and no other •, as is clear by the Sta-

tute of Magna Charta^ ch. 29. Neither will we

pafs upon him, or condemn him^ without the lawful

'Judgment of his Peers, &c. the Words only of

the King, not of the Commons : In this out-

Books are exprefs in point, all cited in Sir Edw.

Cook's 2 Inftitute on this very Chapter of Magna
Charta, ch. 29. in his Pleas of the Crown, or 3

Inftit. c. 2. p. 30, 31. & 20 Ed. 4. 6. b. Now
this Cafe in queftion concerning not only the

King, but the whole Kingdom of England and

Ireland, and thofe many Thoufands of common
Perfons whofe innocent Blood hath been fhed in

Ireland by him and his confederate Rebels, cry-

ing out for Vengeance and Juftice againft him

without Delay ; he may thereupon be juftly tried

by an ordinary Jury of Commons, as well as in

cafe of an Appeal- of Murder brought by a com-

mon Perfon.

3. Peers of Parliament, even of this Realm,

not by inherent Nobility and Birthright, but

only in right of their Baronies, which they hold

in auter Droit, as Archbifhops, Bifhops, Abbots,

Priors, and the like, fhall not be tried by their

Peers for Treafons or Felonies at the King's Suit,

but only by an ordinary Jury ; as Archbiihop

Scroope of York, Cranmer Archbiihop of Canter-

bury, * Adam de Orlton, or Carlton, Bifhop of

Hereford, Mark Bifhop of CarVfle, Fifher Bifhop

of Rochejler, and others were tried, 3 Ed. 3./. 6.

Kelway's Reports, f 184. Stamford's Pleas of the

Crown, f. 135. Crompton's Jurifdi5iion of Courts,

f. 12, 19. Hall's Chron. 6 H. 4. /. 25. Co. 3 Inft.

f. %6. Now if thefe very Englijh Peers, to whom
Magna Charta was immediately granted by

Name of Archbifhops, Bifhops, Abbots (being

the firft Perfons mentioned in the Prologue and

ch. 1 and 29 of this Charter) fhall be outed of

their Peerage in thefe Cafes of Indictment at the

King's Suit, though within the very Letter of

Magna Charta, becaufe-they are no Peers of

England by Blood or Birthright, but in right of

their Churches, then, a fortiori, Irifh Peers fhall

be deprived of their Peerage by this fpecial Act,

who are not within the Letter or Intent of Magna
Charta, never made for them, but for Englijh

Noble Blood. And if it be neither Injuftice,

nor Injury, nor Inconvenience, to deprive thefe

Ecclefiaftical Englijh Peers of a Trial by Peers

in Cafes of Treafon or Felony at the King's Suit,

though within the Letter of Magna Charta, and

to try them by an indifferent Jury of Freehold-

ers •, it cannot be reputed any Injuftice, Injury,

Prejudice, or Inconvenience at all now to out

this Irifh Peer of his Peerage here, where he is

no native Peer, for fuch an horrid Treafon as

this.

4. lrijh Peers are no Peers at all in England;

upon which Account and Reafon if they commit
Treafon here, they fhall be tried by an ordinary

Jury : Therefore to try them only by Freehold-

ers, not by Peers, in England, can be no Injury

nor Difhonour to their Peerage, unlefs it were in

Ireland where they are Peers ; and yet have been

feldom or never hitherto tried there by their Peers;

as I have proved.

5. The very Statutes of Ireland itfelf, made
by the Peers and Commons thereof to prevent

rnany Mifehiefs by Thieves, Murderers, and
Rebels in that Realms do deprive both the Lords
and Commons there of any legal Trial at all both

for their Lives and Eftates too ; Witnefs the

Statutes 28 H.6.c. 1. 3 &? 5 E. 4. c. 12. and ex-

pofe them to the Judgment, Slaughter, and Plun-

der of particular Men, in fome Cafes authorizing
" all Manner of Men that find any Thieves rob-
" bing, breaking up Houfes, by Day or Night,;

" or going or coming to rob or fteal, having no
" faithful Man of good Name and Fame in their

" Company, in Englijh Apparel, to take and kilt

" thofe Thieves (though Peers) and cut offtheif
" Heads (without Indictment or Jury) and feize

" their Goods, without any Impeachment of the
" King, his Heirs, Officers, or any other, for

" which they are to receive a Sum of Money
" from every Plow-land and Perfon of Eftate
" v/ithin the Barony where they fhall flay and
" behead fuch Thieves." And 25 H. 6. c. 48c 5.
" If any Englijhman fhall have any Hair or Beard
" upon his upper Lip like the lrijh, it fhall be
" lawful for every Man to take their Goods, es
*' lrijh Enemies, and to ranfom them as Enemies:
" And if any lrijh Enemies received to the
" King's Allegiance, fhall afterwards rob, fpoil,

" and deftroy the King's liege People, it fhall be
" lawful for every Liegeman that may meet with
" him afterwards, to do with him, and his Goods
" and Chattels, as to Enemies who were never
" liege, and to ranfom them at their free Will,
" without any Impeachment of the Law." And
Ch. 6. " If any Men, except Knights and Pre-
" lates, fhall wear gilded Bridle, Peytrels, or
" other Harnefs, that it fhall be lawful to every
" Man that will to take the faid Man, his Horfe
" and Harnefs, and to poffefs the fame as his

" own Goods, without Indictment or legal Trial."

All which would be monftrous in England.

Therefore it is much more legal and juft, and
no Injury at all, to try the Prifoner, an Arch-
Rebel, in England, f in the Time of War and
Combuftion in Ireland, for his Treafons there

perpetrated, by an indifferent, honeft, lawful,

Englijh Jury, upon an Indictment found by the

grand Inqueft, than thus to kill or behead fuch

Malefactors in Ireland, and feize both them and

their Goods as Enemies, and ranfom them at

* Godwins Catalogue of Bifhops, p. 232, 233, 605, 606.

f Mr. Prynne in his Preface to his Argument fays, I (hall here infert one pertinent Record, to manifeft that the trying of

Irifh Malefactors in England, the binding them to appear, the recording their Defaults, and giving Judgment againft them
for not appearing here for Murders, Robberies, and Felonies, committed or acted by them in Ireland, is no Novelty (having

omitted it in my Argument) it being in ufe in the ninth Year of King John, as this Patent manifefts.

. Rot. Pat. Ann. 9. Johan. Reg. m. 4. n. 46. Rex, M. filio Henrici, Jufliciario Hibernix, falutem. Mandamus vobis, quod

deducifacialis fecundumjudicium Comitis Dublin, Galfredum de Marifco & alios qui reclati funt de incendio, & rokeria, & morte

hominum, c5" aliis reStis qua pertinent ad Coronam noftram, unde eis dies datus eft coram nobis in Anglia, a die fanfti Michaelis

ad 15 dies, ad quern non venerunt, nee pro fe refponfales miferunt, & abfentiam fuam die illo Attornatis eis in defaltarti.

Et ipfos deduci faciatis fecundum judicium pradic~li Comitis de vita & membris, & obfidibus, 81 vadiis, & plegiis. Tefte meipfo

apud Theoukelbury, 12 die Novembris.

pleafure,
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pleafure, without Trial, Jury, or Indictment,

and not only to indemnify but reward thofe that

do it, by Laws there made by the Englijh and

Jrijb themfelves; which will anfwer all Objections,

and wipe off the leaft Shadow oflnjuftice in this

Cafe and Trial.

The third Objection is this, That if Irijh Peers

had been within this Law, there being fo many

Rebellions in Ireland fince its enacting, we mould

have had fome Precedents of Irijh Peers here tried

by Jury e're this : But there is no fuch Precedent

extant •, therefore certainly Irijh Peers for Trea-

fons perpetrated in Ireland, are out of this Act.

To this I anfwer, 1. That no Irijh Peers have

been tried by their Peers in Ireland for Treafons

fince this Act-, ergo they are within it.

2. That this Argument is merely fallacious,

and non-concludant ; for the Reafons why no

Irijh Peers have been tried here fince this Law by

virtue of it, is not becaufe they were not deemed

within it, but for other Reafons.

1. Becaufe moft of the Irijh Peers who have

been in actual Rebellion fince this Law, were

* either actually flain in the Wars, or fled the

Kingdom, or elfe were received into Grace, and

pardoned before Trial upon their Submiffions, or

elfe attainted and executed by Act of Parliament,

or by Martial Law in Ireland. And by thefe

means only avoided their Trials here.

2. Becaufe fome Irijh Rebels, as great as Mag-

wire, or any of their Peers in Power and Eftate,

have been heretofore tried and executed for Trea-

fons in England by virtue of this Law, though

brought over hither from Ireland againft their

Wills ; as Orourk and Sir John Perrot of old,

and Mac-Mahon the laft Term ; and the Trials of

thefe three here are direct Precedents in Point, and

good Warrant by this very Act for the Trial

alfo of this Irijh Peer, as I have proved.

3. This Statute is not very ancient, yet dill

in as full Force as ever •, and if this be the firft

Precedent of an Irijh Peer that came judicially

in queflion here in England, to be tried upon it

fince its making, it is no Argument he is out of

this Law, but rather an Inducement to make him

a leading Precedent to thofe rebellious Peers of

that Nation, who have been the Ringleaders of

the ordinary Commons there in this grand Re-

bellion, there being no Precedent, Judgment,

nor folid Reafons againft it •, yea fome Judgments

in cafe of Irijh Commons, and many unanfwera-

ble Reafons, for it.

The fourth Objection is, The Opinion of the

Book in Dyer, f. 360. 1. forecited, recited in

Crompton's JurijdiRion oj Courts, f. 23. a. and Mr.

St. John's Argument at Law at Strafford 's At-

tainder, That an Irijh Peer cannot be tried here

in England for Treafon done in Ireland, neither

by his Peers, nor by a Jury ; becaufe he is no

Subject of England.

To this I have already given an Anfwer, and

fhall here only add, 1. That the only Reafon

given in the Book hath been fince feveral times

adjudged to be no Reafon at all nor Law by all

the Judges of England, a Subject of Ireland being

a Subject of the King of England in all Places,

as is adjudged in Calvin'?, Cafe, and that Wrey
difclaimed any fuch Opinion delivered by him as

is there reported. Therefore the Reafon of this

Opinion being adjudged erroneous, and no Law,

the Opinion itfelf grounded on it mud needs be
fo too; the rather, becaufe the Opinion there cited

was upon a Cafe cafually put and moved out of
Court by way of Difcourfe, without Study or
Argument, and. fuddenly delivered only by Dyer
and Gerrard (fince Wrey difclaimed it) but not
given upon any Caufe actually depending or de-
bated and argued in Court. 2. That it is a full

Authority for me, both becaufe it determines
there can be no Trial of an Irijh Peer by his Peers
in England but only by a Jury, and that in Ire-

land itfelf Peers are not ufed to be tried by Peers,

but attainted by Act of Parliament ; therefore an
Authority point-blank againft the Prifoner's Plea.

The fifth Objection is, Orourk's Cafe ; which
in Judge Anderjon's own Book of Reports is put
thus, Whether Orourk^ an Irijh Subjecl (and no
Peer nor Baron of Ireland) might be tried by this

Act here in England for Treafons committed in

Ireland? Which Words (nient ejleant un Peer ou.

Baron de Ireland) in the putting of the Cafe
feems to intimate, that in that Cafe the Opinion
of the Judges was, That an Irijh Peer was not

within this Act.

To which I fhall return this brief Anfwer,
That this Claufe, Not being a Peer or Baron in

Ireland, in the putting of that Cafe, was only a

Defcription of the Quality of his Perfon, he being

no Peer or Baron of that Realm, not any Point

in or Part of the Cafe, there being not one Syl-

lable in the whole Debate or Argument of it, by
way of Admiffion, or otherwife, that an Irijh

Peer was not within this Act : And in this very

Cafe the Judges refolved the Book in Dyer to be

no Law, and Wrey difclaimed any fuch Opinion
of his therein reported, as Sir Edward Cook's In-

ftitutes on Littleton, fol. 261. b. record.

The fixth Objection is this, (intimated in an
Order of the Lords Houfe) That this may much
concern the Peers of England ; for this Law for

trying foreign Treafons is- enacted in Ireland; and
fo by colour of it Englijh Peers may be fent over

into Ireland, to be tried there by a Jury of Irijh

Commoners, for Treafons done in England, as-

well as Irijh Peers fent thence to be tried by or-

dinary Juries here in England for Treafons com-
mitted in Ireland.

I anfwer, 1 . That there is no fuch Law extant

in Ireland, that I can find, among all their printed

Statutes ; fo as this is a vain Surmife.

But, 2. If there were any fuch Law there, yet

England being the fupreme Realm to Ireland,

may make Laws in the Parliament here to bind

the Irijlj Peers and Commons ; but the Parlia-

ment in Ireland being a
-f-

fubordinate Realm to

England, never yet did, nor can make any Laws
at all to bind any Englijh Peers or Commons for

things done in England, until the Rebels there

fhall be able to conquer England (which I hope
they never fhall) as we have conquered them.

Therefore we need not fear any fuch obliging

Laws of theirs, or the Trial of Englijh Peers in

Ireland. So as this vain Fancy is quite out of
doors, and the Lords themfelves upon Conference

with the Commons, have been fully fatisfied

that this Cafe no ways concerneth the Peers of
England, whofe Trial by their Peers is by direct

Provifo faved to them in this Act; and there-

fore cannot come in queftion, or be taken from
them by Pretence of any fuch Law eftablifhed in

• See the Annals of Ireland, and Mr. Cambden in Ireland, p. 121 to 200,

Vol. VIII.

f See Croie's Rep. p. 264, 511, 512.

Z z z z Ireland

:
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Ireland: Whereupon they have reverfed their

Order, which feemed to give fome Colour for

this Objection.

Pat. 48 H. 3. pars 1. m. 8. I find this memo-
fable Record :

" Rex, &c. omnibus falutem.

** Cum fecundum "confuetudinem hactenus in

" Hibernia obtentam, Uclagati in Regno noftro

" Anglic pro Utlagatis in Hibernia haberi non
" confueverunt, et Gregorius le Somner, ratione

" Utlagariae in ipfum promulgatae in regno noftro

*' Anglic, nuper captus fuit in Hibernia et in

" Angliam reductus et imprifonatus ; Nolumus
" quod fidelibus noftris Hibernia aliquod praeju-

" dicium ex hoc in pofterum gravetur. In cu-
4< jus, &c. Tefte Rege apud Turrim London.

"26 die Junii." If Engli/hmen outlawed in Eng-

land could not by the Law and Cuftom of Ire-

land be taken upon a Capias Utlagatum in Ireland,

or reputed as outlawed Perfons there, as this

Patent rcfolves, much lefs can they there be

tried for any Treafons acted in England by colour

of this Law, nor can our Englfh Peers be there

tried for Treafons here by an Irijh Jury.

A feventh Objection, which I have heard made
by fome, is as vain and abfurd as the former ;

That if Irijh Peers be within this Act for Trea-

fons done in Ireland, then by the fame Reafon

Peers in Scotland might be fent for and brought

into England, and there tried by an ordinary Jury

by virtue of this Law, for Treafons done in

Scotland; which would be a great Prejudice to

the Peers of Scotland,- and the Privileges of that

Kingdom.
I anfwer, 1. That this Act extends not to any

Treafons of Scots Lords or Commons committed

or acted in Scotlana, and triable there, though it

reach to Irijh Lords and Ireland.

1

.

Becaufe this Act was made long before the

Union betwixt England and Scotland, by 1 Jac.

c. 2. 3 Jac. c. 3. 4 Jac. c v 1. & 16 Caroli;

whiles that Scotland was under the abfolute and

immediate Power of its own Kings, and not of

the Kings of England ; and fo it cannot extend

to them.

2. Scotland, although the * Kings of it have

often done Homage to the Kings of England in

ancient Times (as their Sovereign Lords) was ftill

an abfolute independent Kingdom in this refpect

of being fubject only to, and governed by its

own Parliaments and Laws ; but not fubordinate

to, nor governed by the Laws or Parliaments of

England, which never bound them heretofore,

nor now, as they did and do Ireland; their Laws
and Statutes and ours ftill continuing different.

Therefore this Act neither did nor could bind

the Scots Peers or Commons in Point of Trial

here for Treafons committed in Scotland, as it

binds the Irijb (ftill fubjeft to our Laws and Par-

liaments) for Treafons done in Ireland.

3. The very Acts of Pacification § between both

Kingdoms, and the Solemn League and Cove-

nant paffed this Parliament here and in Scotland

too (which do fpecially referve the Trials of all

Traitors and Delinquents of their Kingdom to

the Trial and Judicatory only of their own Par-

liaments and Realms) have for ever provided

againft this vain Pretence, and fecured not only

all Scottijh Peers but Commoners too againft any

Trials here by virtue of this Act for Treafons

done in Scotland 5 therefore I mall o-ive it no fur-
ther Anfwer.

The laft Objection I can think of is this ; That
in every Cafe of Treafon or Felony new made
by Statute, the Lords of Parliament in England
fhall have their Trial by their Peers faved, not-
withftanding the Statute provides hot for it by
exprefs Words ; fo that Provifo's of Trial by
their Peers inferted into them in fuch Cafes are
but idle, and ex abundantly becaufe it is provi-
ded for both by the Common Law, and by
Magna Charta itfelf, c. 29. and fo was it ad-
judged in the Cafe of the Lord Hungerford here-
tofore, and in the Earl of Cafllehaven's Cafe of
late for Buggery, upon the Statute of 25 H. 8;
c. 6. Stamford's Pleas of the Crown, f. 152, 153.
UCrompton's Jurijditlion oj Courts, f. 29. There-
fore the Trial of Irijh Peers by their Peers fhall
be likewife faved to them within this Aft, tho'
it be not expreffed, as well as the Trial by Peers
is to Englijh Peers by exprefs Provifo.

I anfwer
j firft, That this Rule holds generally

true in all Cafes of new Treafons and Felonies
where the Offences only are made capita], or pu-
nifhable according to the ancient, ufual, and or-
dinary Proceedings of Law, and the Manner of
the.Trial of them left at large, and not precifety'
limited how and by whom "they fhall be tried

;

as they are in the objected Cafes upon the Sta-
tutes of 25 H. 8. c. 6. & 5 Eliz. ch. 17. concern-
ing Buggery j where the Words are, « That
" this Vice fhall be adjudged Felony, and that
" fuch Order and Form of Procefs (hall there-
" upon be ufed againft the Offenders, as in Cafes
" of Felony at the Common Law, and that the
" Offenders being thereof convicted by Verdict,
" Confeffion, or Outlawry, fhall fuffer Pain of
" Death, fifr * Which Words, without the
leaft Contradiction, ftand as well with Trial of
Peers who are guilty of it by their Peers alone,
as of Commons by a Jury, they being both
according to the Order of our Common Law, and
a Verdict by Peers is as properly ftiled a Verdict
in Law, as a Verdict by Jury ; Witnefs 1 H. 4. 1.

and Cook's 3 In/lit. ch. 2. p. 30. But, in the Sti-
:

tute of 35 H. 8. there is no Creation or Intrt';

duction at all of any new Treafon*; but only an
Introduction of a new Form and Way of Trial
for Treafons formerly made and declared fuch,
then done, or hereafter to be committed out of
this Realm, and that new Form of Trial pre-
cifely limited in all Particulars, and efpecially

enacted to be by an ordinary Jury, except only
in cafe of our Englijb Peers : Therefore this Sta-
tute comes not at all within the Objection, be-
caufe it particularly defines the Place where, the

Judges before whom, the Juries by whom, with
the whole Form and Manner how fuch foreign

Tfeafons fhall be tried, with all other Circum-
ftances of the Trial, and exprefly prefcribes,

That all but Engli/h Peers indicted for foreign

Treafons, fhall be tried by good and lawful Men
of the Shire where the King's-Bench or Commif-
fioners fit. Therefore to alter this Form of Trial

precifely prefcribed by this Statute, by introdu-

cing a new Trial by Irijh Peers, is to run quite

crofs againft, elude, and repeal this Statute, as

I have argued and proved at large.

- * See Hov. p. 545, 546, 550. 'Walfitigham Hijl. Ang. p. 48 to 56. Mat. Paris Hift. Ang. p. 417, 433, 666, 667.

29 E. 1. Rot. Clauf. dorf toClauf. 33 £. k dorf. 13. feed ula clauf. 34 £• i. dorf, 10. clauf. 10 E. 3. dorf. 9.

§ 1 Jac. C. 2. 3 Jac. c. 3, 4 Jac. 1.

I have



A P P E N D I X.
I have now quite done with my Argument of

this new untroden Cafe ; and I hope therein fuf-

ficiently manifefted, that this Plea of the Prifoner

is invalid, and fuch as ought to be over- ruled in

Point of Law : And therefore as he hath been

fent for over from Ireland, by the Wifdom and

Juftice of our Parliament, and by the Lords, Ju-
ftices, and Council there tranfmitted hither, to

receive a juft and ipeedy Trial »t this Bar for his

bloody Treafons, which there (in refpect of the

Rebels Power, Tumults in that Realm) he could

not conveniently undergo ; fo I humbly pray on
the behalf of the King, Kingdom, Parliament,

and our whole Englijh Nation, to all which he

hath been fuch a capital Traytor and Enemy,
That this Plea of his may prefently be over-ruled,

and himfelf brought to his fpeedy Trial, Judg-
ment, and Execution, for his unparallelled Trea-

fons, and the Blood of thofe many thoufands of

innocent Englijh Proteftants fhed in Ireland upon

this Occafion,- which cries for Juftice and Exe-

cution againft him without further Delay •, the

rather, becaufe nulli differemus Juftitiam is one

Claufe of that very AeT: of Magna Charta, ch. 29.

which he hath pleaded in Bar of his Trial, of

which I pray both he and the whole Kingdom
may now enjoy the Benefit, by his undelayed

Trial and Execution too, in cafe he fhail be found

guilty of the Treafons for which he ftands indict-

ed -, of which there is little Doubt, fince fo fully

confeffed by himfelf in a Writing under his own
Hand, and we are ready to make them good

againft him$ as we have already done againft his

Confederate Mac-Mahon, by the Teftimony of

a Cloud of honourable pregnant Witneffes, in

cafe he mail deny it.

After two Arguments at the Bar on both Sides

of this Cafe, Juftice Bacon argued it himfelf, and

delivered his Opinion and Judgment againft the

Prifoner's Plea, That though he be a Baron of

Ireland, yet he was triable for his Treafon by a

Middle/ex Jury in the King's-Bench, and outed

of his Peerage, by 35 H. 8. c. 2. Which Judg-
ment was approved by this Order of both Houfes

of Parliament. :

Die Lunas 10 Februarii, 1644.

Ordered by the Lords and Commons in Parliament

affembled, That the /aid Houfes do approve of the

Judgment given by Mr. Jujlice Bacon, in over-ruling

the Plea of the Lord Magwire, and of the Man-
ner of the Trial by the Indiclment of High Treafon

in the KingVBench : And the fudge is hereby re-

quired to proceed fpeedily thereupon according to Law
and Jujlice.

John Brown, Cler. Pari.

Henry Effing, Cler. Pari. D. C.

Upon which, on Monday Febr. 10, 1644. he

was brought from the Tower of London to the

King's-Bench Bar, and there arraigned ; where

putting himfelf upon his Trial, he challenged

twenty three of the Jury, which appeared, per-

emptorily : Whereupon a Dijtringas was award-

ed to the Sheriff of Middlefex to return Quadra-

ginta tales the next Day ; of whom he challenged

twelve more peremptorily : And being tried by

twelve of the refidue returned (againft whom he

had no legal Exception nor Challenge) he was

• The Stat, of Inland, printed at Dublin i6zi. p. 183.

Upon his own Confeffions and pregnant Evidence
of fifteen Witneffes (Perfons of Quality) found
guilty of the Treafons for which he was indicted j

and thereupon Febr. it. was adjudged to be
drawn to Tyburn, and there hanged by the Neck,
and cut down alive, and then his Bowels to be
taken out, and there burnt before his Face, his
Head to be cut off, and his Body to be divided
into four Quarters, and then to be difpofed as the
Parliament fhall appoint. Which was accord-
ingly executed the 20th of February.

At the End of the Argument Mr. Prynne fays'

thus

:

To fill up the vacant Pages of this Sheet, I

fhall annex this one Record, and alfo one Irifh

AcTr, being both very pertinent to my Argu-
ment.

Pat. 1. E. 1 rri. 20. Hibernia.

Venerabili in Chrifto Patri eadem gratia Mid-
den Epifcopo, & dileftis & fidelibus fuis Mau-
ricio.Rlio Mauricii, Jufticiario fuo Hibern. & Ma-
giftro Johanni de Saumford, Efceatori fuo Hibern.

falutem. Cum defuncto jam Celebris memoriae
Domino H. Rege Patre noftro (cujus animae
propicietur altiffimus) ad nos Regni Anglta
gubernacul. & terra? Hibern. Dominium pertine-

ant, ob quod Prselati, Comites, & Proceres, ac
Communitas Regni noftri nobis tanquam Domino
fuo ligio& Regi fidelitatis Juramentum & omnia
alia quae nobis ratione Corona? & Dignitatis Re-
gis ab ipfis fieri & praaftari nobis, in abfentia

noftra, poterunt plenarie & fine omifhone aliqua
prompto & libenti animo praeftiterint : Ac Ar-
chiepifcopi, Epifcopi, Abbates, Priores, Comi-
tes, Barones, Milites, libere tenentes, ac tota

communitas terras noftrae Hibernia nobis tanquarri

Regi & Domino fuo ligio confimile facramentum
fidelitatis prasftare teneantur. Dedimus vobis
poteftatem recipiendi nomine noftro fidelitatem

ipforum. Ita tamen quod fi vos omnes intereffe

nequiveritis, tunc duo vel unus veftrum qui prae-

fens fuerit nichilominus plenariam habeat potefta-

tem recipiendi nomine noftro fidelitatem ipforum
in forma prsedicta. Et ideo vobis mandamus,
quod fidelitatem praedictam nomine noftro reci-

piatis, prout melius videbitis expedire. In cujus,

&c. Dat. per manum W. de Merton Cane, apud
Weflm. VII die Decembris.

23 H. 8. c. 1. made in Ireland. *

An Ad that the King and his Succeffors fhall

be Kings of Ireland.

FfltyafinucB m tl)t fttns our tnoff era*
clous oreao g>ouereujn lo^n, ano fjtss

©race's! moff noble progenitors, &mrj0 of
England, j&a&e tat 1OTO0 Of tty$ HailO Of
Ireland, ijattng all manner of fttnglp 3iurif-

otctlon, potoer, preeminences, ano au*
ttjojttp ftopal belonging or appertaining to

ttie Eopal Cftate ano S^ajeffp of a fting;, op
tlje iQame of Lord of Ireland, tuyere tlje

mtng'g S^ajeffp, ana W noule progenitors,
juftly and rightfully were, and of right ought

to be, Kings of 3itelan0, and fo to be repu-

ted, taken, named, and called, attO for I3CU Of

naming tlje J&fns'js ^ajelty ano m noble
v

Progenitors
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Progenitors! Kings of Ireland, according to

their faid true and juft Title, Stile, and Name,
therein ijatb been great Occafion tbat tfce

irifhmen ano 31tt^at«tantjs ttHtbin t&t'js Eealm
Of Ireland have not been fo obedient to the King's

Highnefs, and his mofl noble Progenitors, and

to their Laws, as they of right and according to

their Allegiance and bounden Duties ought to

have been. t®fyttfOXt> at tfje UlttlUZ J0Ut-
futt, petition, ano Eequeff of tbe £om
g>pirttual ano anempo^al, aim otfjer tfje

iftutg'0 lomnn:, faitbful, ano obeotent Sub-
jects of tlji0 Laito of Ireland, ano op tbeir

full aiTentg, be it enacteo, o#ameo, ano ep

taMtfljeo op tlji0 prefeut parliament, that the

King's Highnefs, his Heirs, and SuccefTors,

Kings of England, be always Kings of this Land
of Ireland, and that his Majefty, his Heirs, and

SuccefTors, have the Name, Stile, Title, and

Honour of King of this Land of Ireland, with all

manner of Honours, Preheminences, Prerogatives,

Dignities, and other things whatfoever they be,

to the Eftate and Majefty of a King appertaining

and belonging; and that his Majefty, his Heirs,

and SuccefTors, be from henceforth named, cal-

led, accepted, reputed, and taken to be Kings of

the Land of Ireland, to have, hold, and enjoy the

faid Stile, Title, Majefty, and Honours of the

King oi Ireland, with all manner of Preheminence,

Prerogative, Dignities, and all other the Premiffes,

unto the King's Highnefs, his Heirs, and Suc-

cefTors for ever, as united and knit to the Impe-

rial Crown of England. StttO bZ ft fttVt&et ZW
acteo fap tfje atttbojitp afo?efaio, €;&at on tins

fioe tbe firft Dap of July nctt coming:,

proclamation (ball be maoe in all <g>lnre0

tmtbitt tbi0 lano of Ireland, of t$z 'ftenour

ano Sentences of tins act* ami if anp per*
fon ano perfong, of fobat €ffate, Dtgnitp,

0? Condition foeoer tljep 0? ty be, fubject

qi refiant uittftitt tlji0 lano of Ireland, after

tbe faio firlf Dap of July, \^ touting 0? tm*

ptintittg, or by any exterior Act or Deed, ma-

licioufly procure or do, or caufe to be procured

or done, any thing or things to the Peril of the

fcing'0 ^ajeffp'0 molt Eopal perlOn, or ma-

licioufly give Occafion, by Writing, Deed,

Print, or Aft, whereby the Jftittg'0 ^ajeffp,
his Heirs, or SuccefTors, or any of them, might

be difturbed or interrupted of the Crown of this

Realm of Ireland, or of the Name, Stile, or

Title thereof, or by Writing, DeeO, Print, OC

act, prOCUte or do, or caufe to be procured or

done, any thing or things to the Prejudice, Slan-

der, Disturbance, or Derogation of the King's

Majefty, his Heirs, or SuccefTors, in, of, or for

the Crown of this Realm of Ireland, or in, of,

or for the Name* Title, or Stile thereof,- where-
by his Majefty, his Heirs, or SuccefTors, or any
of them, might be difturbed or interrupted in

Body, Name, Stile, or Title of Inheritance, of,

in, or to the Crown of this Land of Ireland, or
of the Name, Stile, Title, or Dignity of the

fame •, tfrat tijen eoetp aiclj perfon ano per-
mits, of tobat €ffate, Degree, 0^ Coitomon
tbep be, fubject 0? Eeftantg imttjin tbe ram
Lano of Ireland, ano tbeir aioerg, Counfei--

10^0, <$aintaitter0, ano abbettorg tljerem,

anO eoerp Of tbem, for every fuch Offence,

fhall be adjudged High Traitorsy and every fuch

Offence fhall be adjudged and deemed High
Treafon, and the Offenders, their Aiders, Coun-
fellors, Maintainers, and Abettors therein,-

and every of them, being lawfully convicted

of any fuch Offence, by Prefentment, Verdict,

Confeflion, or Proofs, according to the Cuftoms
and Laws of this faid Land of Ireland, fhall fuffer

Pains of Death, as in Cafes of High Treafon,

and alfo fhall lofe and forfeit unto the King's

Highnefs, and to his Heirs, 3&ing0 Of tijlS

Keailtt Of Ireland, all fuch his Manors, Lands,
Tenements, Rents, Reverfions, Annuities, and
Hereditaments, which they had in Poffefiion as

Owner, and were fole feized of in their own
Right, of, by, or in any Title or Means, or in

any other Perfon or Perfons had to their Ufe of
any Eftate of Inheritance at the Day of any fuch
Treafon and Offences by them committed and
done, ano tbat alfo eoerp fuel) ©ffenoec
fljall lofe ano forfeit to tbe fting's ^tgbnef&
ano to U# faio ^eiris, 30 wtt ail fucb cf*
tateg of jfreeboio, ano littered for £ear& of
lanog ano Eentg, as ail tbe $0000, Cljat*

telg, ano Debt& foljicb tbep oj anp of tbem
bao at tbe time of tbeir Conoictton 0? at*
tainoer, of 0? fo^ anp fuel) Offence ; faoing
alioap to eoerp perfon ano perftmg, ano
QBootes politick, tfjeir ^eir0> @>ucceflb$,
ano af0ign0, ano to eoerp of tbem, otbec

tfjan fucb PeriOn0 a0 fljall be fo conoicteo

0^ attamteo, tbeir 5>eir0 ano g>uceefib$,
ano all otber claiming to tbeir 8fe, an fucb

Eigbt, Citle, &fe, 3lnteeeff, pou~e®ion, Con*
Oition, Eent0, jfeeg, Offices*, annuities?,

Common0, ano profits foblcb tltep 0^ anp
of tljem fljall bappen to fjaoe, in, to, or upon
anp fucb s^atto?0, tano& ^enement0,Eent0,
Eeoerfton0, @>eroice0, annuities ano J£>e-

reoitamentg, tobicb fo fljall bappen to be toff

ano forfeiteo, bp reafott ano occafion of anp
oftbe Creafong oj jSDffence^ abooe rebearfeo,

anp time before tije fato Creafong 01 flDf«

fences committeo o? oone*

NUMBER
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NUMBER VI.

The Dying Speech of Mr. Peter Vowell, * executed July 10,

1654.

Gentlemen^

AT this earthly Bar, from them that pre-

tend to have a great Meafu re ofSanctity,

I had hard Meafure : But to that Bar I

am now going, the Bar of Heaven, where I

mall have Juftice •, yea, one Day Juftice againft

them, except they water their Beds and Couches

with Tears of Repentance.

The Court gave fevere and rafh Judgment on

my Body ; and fent a pitiful Fellow (but pitilefs)

that gave as rafh a Judgment on my Soul : But
that precious Jewel none of them could touch to

hurt. The Souls under the Altar cried for Ven-
geance, loud, long ago : How many more of

late Years have been added to them to help the

Cry ! The Cry is loud of thofe lately, whofe

Blood hath been unlawfully fpilt. But Vengeance

is God's, and I will leave it to him.

The Court at my Trial faid I was confident,

and held it as a Fault : He alfo whom they fent

to the Tower (I know not if to intrap me) under

pretence to comfort my Soul, told me alfo I was
confident. I fay the fame ; and the fame Confi-

dence bring with me now ; and by God's Affift-

ance, I hope, fhall carry it out of this World
with my Innocence.

Gentlemen Soldiers, Amongft the ancient and
moil favage fort of Heathen they had a Law,
once every three, fix, or twelve Months, to offer

up a Sacrifice of human Blood to their God

;

and that their God was a Devil. Amongft us,

whether Heathen or not you beft know, of late

Years, we have had a fatal Cuftom, once in

three, fix, or twelve Months, to make not only

a Sacrifice, but many Sacrifices of human Chri-

ftian Blood : Our Scaffolds have reeked and
fmoaked with the choiceft fort of Blood ; but

unto what God, do you judge. What God is

he that delights in the Blood of a Man ? Baal,

the God of Ekrcn, Beelzebub, the God of Flies.

Amongft the Primitive Chriftians, that lived

neareft the Time of our Saviour Chrift, the great-

eft Tyrants and Perfecutors of the Chriftians lived.

The Perfecution was great ; and yet the Courage
of thofe perfecuted Chriftians was fo great, that

it excelled the Fury of the Perfecutors ; that

they came in fafter to be killed, than they could

kill : They offered their Bodies and Throats fo

thick unto the Slaughter, that the Hands of the

Tyrants were weary with killing. And yet San-

guis Martyrurn was Semen Ecclefia: And many
Heathens came in with the Chriftians, and died

Chriftians, and died with them ; the Chriftians

ftill increafed the more.

Of late Years there hath heen a great Perfec-
tion in this Nation •, and yet the Sufferers have
been fo many, and prefented themfelves fo thick,
in the Vindication of their King, Country, and
Laws, that they ftartled the very Enemy himfelf %

their Conftancy fo great, that the Eyes of their

Judges dropt Tears ; whether real or true, \tt

the Judge of Judges judge: They ftill ftand
amazed at their Conftancy, though they exceed
the old Heathens, are not weary of killing.

Oh Soldiers ! how many of you have been
brought up and led on by blind Principles,

wronged in your Education, or feduced by your
indifcreet, heedlefs, and heady Teachers ? How
many of you, young, have for fomefmall Difcon-
tent departed from your loving Mafters, dear
Friends, or tender Parents, and fled into the
Army ? How many of you, driven by tyrannous
Oppreffion, Poverty, or Cruelty, have left your
dear Wives and Children ? And fome for Novel-
ty or Wantonnefs adhered to this Imployment,
not confidering the great Danger of fpilling in-

nocent Blood. How many of you have drawn
your Swords, you do not know for what ? How
many of you keep drawn your Swords, you do
not know for what ?

You have put to death a pious and juft King j

and in his ftead have reared up even another Jero-

boam, that makes Jfrael to fin : What his Good-
nefs is, you beft know.
You have put down a good old Law, and

raifed up another of your own to judge the Peo-
ple by. For my calling for the Benefit of the

former, and for the Equity even of your own
Law, I am in part condemned here to die. Be
you Judge of the Proceedings.

How many of you have had a hand in putting

down the ancient true Church, and raifed up in

your own Imaginations a new one ? But, alas i

you know not what you do : If you did, you
would grieve to fee what a glorious Church you
have ruined; you would never have pulled up
the Hedges, and broken down the Fences, that

the wild Beafts of the Forefts fhould come in ;

that the little Foxes fhould devour, and the wild

Boar root out, fo ftately a Vine.

When the Jews were led into Captivity, their

goodly and magnificent Temple was burnt : But
in procefs of Time they obtained Favour amongft
the Heathen Kings they dwelt amongft, and had

Liberty wherewith to rebuild. Rebuild they

did, and finifhed a Second Temple ; at which
Sight all the young Men rejoiced, to fee fo gal-

lant a Temple ; but the old Men wept, to fee

how far different and fhort the Second Temple

* From the MS. of Dr. Richard Drake, late Chancellor of Sarum.-—-This Sjeech fhouU follow his Trial, in Vol. 2.

P. 212 to 217.

Vol. VIII. 5 A was
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was from the Glory of the Firft. So you, young

Men, rejoice at your imaginary Church •, but the

old Men, methinks I fee Tome weep. Oh ! weep

not for me ; weep for your Country, weep to

fee Religion, Liberty, and Laws taken from

you ; weep to fee fo many good Men fnatched

away;, but indeed from the Miferies to come;

and weep for what Miferies your unhappy felves

will fuffer.

Soldiers, However you flourifh for a time, and

perhaps many of you may rejoice at our Deaths,

believe it, as Sam/on pulled the Houfe of the

Philiftines down, when he fell ; fo fhall we give

you and your Caufe a greater Blow by our

Deaths, than living we poflibly could have done.

You may for a time flourifh ; but remember

what our Saviour faid, All you that make ufe

of the Sword, fhall perifh by the Sword. You
fhall be cut down like the Grafs, and wither

away like the green Herbs.

But do you behold yonder glorious Place ? Do
you behold the fpangled Heavens, where the

holy Angels dwell, where God himfelf is fur-

rounded with Thrones, Principalities, Powers,

and the celeftial Spirits of juft Men ? When the

Trump fhall blow, when the Dead fhall rife at

the dreadful Day of Judgment, how will you
anfwer all your Rapes and Murthers ? Do you
think that your Hands, which have been bathed

in the Blood of your King, the Blood of fo

many of your eminent Countrymen, founjuftly;

that have been bathed in the Blood of many of
your Friends, your Kindred, perhaps your Pa-
rents, can ever reach yonder glorious Place, with-

out Repentance ? Oh ! no. Repent now, there-

fore; it is not too late : Shake off your bloody

Protector; refcue your ancient Laws; and call

in your Royal young Prince, whom you have
long enough wronged. Make your Addreffes

to the great Protector of Heaven and Earth j

and defire him, as I now do for my felf, for a
Pardon, for a Pardon for all your former and
prefent Tranfgrefflons.

I die an obedient Son of the Church of Eng-
land, and with a dutiful Heart to the Kingj
and defire that none prefent that loves them
would be difheartened by,my Death* but conti-

nue faithful to the End.

And fo farewel. I forgive all the World.

#*-

NUMBER VIL

A true and impartial Relation of the Death (and Dying
Speech) of Mr. John Gerard, who was beheaded on Tower-
Hill, July 10, 1654.*

[ Publijhed by his Friends. ]

IT was thought needlefs by the Friends of

Mr. Gerard, to declare any thing concerning

his Sufferings to the World more than in

their Sighs, had not the facrilegious Malice of

the lafl weekly Pamphlet thrown fome Stains

upon his Name, and fo incenfed them to a Vin-

dication as pious as his Death was. 'Tis moft

certain, that there can no Blots flick upon true

Honour, which fuch weak Felons endeavour

againft: it : Thefe are curfed Beafts, but their

Horns are fhort ; fepulchral Dogs ! that fcrape

up Graves, and violate the Dead, and are fierce

and ravenous ; but yet Dogs ftill. And all wor-

thy People will call their Railing, Praife, and

what they intend a barking Infamy, .the greatefl

Merit. Yet becaufe every Underflanding is not

of the fame Brightnefs, and thofe putrid Libels

may, by ill chance, fall into fome innocent Hand
hereafter (and yet fure fuch Vermin fhould not

be endured long) therefore let wife and good
Men pardon him that hath undertaken this Juftice

for that Gentleman, and be pleafed to read this

fad Story, not for their Satisfaction fake, but

their Sorrows : It may dry up a friendly Tear,

perhaps, and ftiil a murmuring Groan, to fee the

comely Pofture of his Paffion, how well all was
carried by him, and how honourably, and the

honefl Circumftances may not improbably take

off from the Sadnefs. Why fhould I grieve that

Death, which had fuch a living Glory in it ? or

dishonour that Blood with feeble Tears, which
was fhed fo like the holy Martyrs ? 'All that

knew this Perfon, cannot but witnefs his general

Refolution, and whether his great Courage fell

lefs than it felf (as that Viper hiffeth) or did not

rather rife greater now, when the Chriftian was
twifted with the Gentleman, let this faithful Re-
lation witnefs : In which, though all Terms and
Syllables may not be exactly the fame, yet if

there be a material Falfhood, or a wilful Flat-

tery, may his Neck that wrote it feel a viler De-
ftiny than Axes are, or Halters. Amicus Gerar-

dus, fed magis Arnica Veritas.

From the firfl Day of his Imprifonment he

forefaw the heavy Sentence hovering upon him,

and therefore gave all Diligence to fecure himfelf

againft it ; that however he underwent a tempo-
ral Condemnation, he might efcape an eternal.

But after that fad Doom was pronounced, then

hebeftirred himfelf amain, and made double Hafte
for Fleaven : It was for his Life, and therefore

he would lofe no Minute, but the fame Night
gave Directions to a dear Friend for a Minifter

(whom he knew to have long honoured his

This Relation and Speech fhould follow hit Trial, Vol. 2. P. ZI2 to 217.
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Family) to be brought to him early next Morn-
ing ; and it pleafed Authority to gratify him in

this great Defire, fo that an Order was fent freely

for the quiet Ad million of any fuch Perfon to

him. With this fpiritual Friend he fpent fome
Hours every Day in Prayer, and other ghoftly

Refrefhments ; which (God be praifed) were not

without fweet Effect and Impreflions upon his

Soul. There were fome other Minifters (Mr.
Bond and Mr. Caryl) of great Obfervation for

Gravity and Godlinefs in thefe Times, who vi-

fited him, and who I am confident will put their

Seal to this Truth with me, that they found him
meek, humble, modeft, penitent, comforted,

and not far from the Kingdom of God, if not

already in it •, but I have good Hope he was in

Poffeffion, and fo had he, through Grace. Upon
the Morning (which was the laft he muft fee

until that of the Refurreftion) he fubmitted to

fome wholfome Orders of the Church, and re-

ceived her Comforts by them. That done, he

proceeded to (the higheft Enjoyment of Grace
that can be adminiftred upon Earth) the holy

Communion, whereof with his Brother Sir Gil-

bert Gerard he was a Partaker, with as much Re-
verence, Zeal, Thankfulnefs, holy Sorrows, and
hoiy Joys, as a devout Soul could evidence : He
wept as if he would have wafhed his Saviour's

Wounds, which his Faith prefented, in his Tears ;

and yet he faid he was admirably ravifhed with

all inward Peace and Comfort in his own Con-
fcience. This paffed ; he had now nothing to

do but to die, which he expected that Morning
very fpeedily : But by the Plea fu re of Authority

both the Time and the Place of his Execution
were altered ; fo that he was to wait a little

longer until Evenings for his Releafe. Many
Friends and Perfons of Honour came to take

their laft Leave of him, who can gladly witnefs his

Undifturbednefs and civil Chearfulnefs to every

one of them. His Brother tarried continually

with him, and they eat together •, and though
fome Eruptions of Paflion could not be reftrained

now and then, where Nature was fo much
concerned, yet they were generally pleafant ; and
•at laft parted (about half an Hour before he was
led- forth to Death) with as much Calmnefs and

Placidnefs, as if they had been to meet again anon
fafe and unhurt, as they had done formerly. So
have I feen a windy and ftormy Day con-

clude in Stillnefs and Sun-fhine, as if weary,

and defiring to reft without any Breath of
Trouble. The Minifter only waited on him to

the laft; and about Five o'Clock enters the

Lieutenant of the Tower, and the Sheriff of
London; (two fure Friends, that will not leave

him, as long as he hath Life remaining in him :)

They told him a four Mtffage, That they were

come to conduct him to his Death's Blow. He
replied, They were very welcome ; and received

them fo fearlefs and untroubled, that the Sheriff

told the Minifter, He was forry to fee him fo un-
fit for that Condition •, but (under Favour) he

miftook his Condition : That which he accounted

Fitnefs to die, our Pamphlet-monger would have
call'd Flagging and Cowardice. So hard a Thing
it is to fatisfy all Curiofities, even with our Blood,

and nothing more ingenious than to carry this

bitter Cup even, when fo many Mifconftruclions

fhake it. At his Lodging,'he defired the Sheriff

that he would permit the Minifter, and three

others that were his Friends and Servants, to go
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upon the Scaffold with him ; which, as it was a
feafonable Wifdom in him to defire, fo was it a
fortunate Kindnefs from them that granted it,

elfe it.may be their Teftimony might have been
wanting to his injured Reputation. Fie took
Leave particularly of the Houfhold, where he
was a Prifoner, and was fo clearly collected in
every thing he did, that he went out of his Way
into the Kitchen, to bid his Landlady farewel,
giving Thanks for her Refpecls during his Bonds,
which he faid he fhould die in to her. As he
pafs'd by the Guards in the Tower, he gave them
Money twice, and told them, he fhould trouble
them no longer, being on his Remove to better
Guards. He walk'd along to the Scaffold on
Tower-Hill, fhewing a great deal both of Plura-
lity and Refpeft to the People, who generally
lamented him, and pray'd for him. As he went,
he was bare-headed for the moft part, carrying
his Hat in his Hand, and fometimes refting it in
a carelefs Bravery on his Left Side. When he
came to (or rather leap'd upon) the Scaffold,
(for he was fo far from flagging when about to
.tread that tragical Stage, that many obferved
how fprightfully he feem'd to fkip up the Steps
to it, as if he had gone to dance there, rather
than to die) his grim Executioner prefented him-
felf to him, to whom, withachearful Smile, he faid,
Welcome, honefi Friend; and defiring to fee his
Ax, he took it into his Hands, and kiffing it,

with a pretty Glance of his Eye (which was a
natural Lovelinefs in him) towards the Minifter,
he faid, This will do the Deed, I warrant it. The
Scaffold was very much crowded with People,
yet, as well as he could, he made fome Turns to
and fro upon it, with a Paper, (which he had
taken out of his Pocket) in his Hand, wherein,
it feems, he had prepared fome Heads of a
Speech, which he intended to have deliver'd ;

but the Sheriff and Lieutenant told him, if he
fpoke any thing, it muft be very brief, and that
they muft not fuffer him to fpeak any thing that
was feditious; Well, Gentlemen, (faid he ) your
Will be done ; but, God be praifed, I never yet had
to do -with any thing that was /editions ! 1 would
fain have fpoken fomething to clear myfelf to the
World, according to the Cuftom, if it might have
been: But come, Sir, (fays he, turning to the Mi-
nifter) let you and Ifpeak to him that will give us
Leave; and fo kneeling down together in a Cor-
ner of the Stage, the Minifter pray'd with him
a fhort Time •, which done, they flood up again :

Then turning himfelf to the People, and putting
off his Hat, he told them, That he was not per-
mitted to fpeak a few Words, according to his
Intention, yet he doubted not but what he would
have faid would come to their Eyes, though it

muft not come to their Ears ; But this I defre all

to take Notice of, (and this he fpoke with a double
Vehemence) that 1 die a faithful Subjetl and
Servant to King Charles the Second, whom I
pray God to blefs, and rejlore to his Rights ; and
had I Ten Thoufand Thoufand Lives, 1 would
gladly lay them all down thus for his Service.

Flere he was interrupted, and the Sheriff wifh'd
him rather to confefs what he knew concerning
the horrid Plot he was condemn'd for •, he an-
fwer'd, That he had confefs'd all that he knew
concerning any Plot;* that he thought they knew
more of the Plot that condemn'd him, than he
did, but he heartily forgave them. The Mini-
fter told him, it was well done to forgive and

pardon
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pardon thofe that perfecute us* that was an Aft
of true Chriftian Love, but, as his Cafe flood,

Love was not enough ; he ought to deal in this

Bufinefs (upon which his Life lay) with all Can-

dour and Sincerity, not concealing any Thing
of that Nature, as was charged againft him, as far

as he might glorify God\ and ferve the Publick

Good. Upon which, lifting up his Eyes towards

Heaven, and laying his Hand upon his Breaft,

Oh ! Sir, fays he, // there had been any fuch

Thing in this Breaft, would 1 not have reveal'd it

before this Time ? 1 proteft, in the Sight of Almighty

God, I know no ' more of any fuch Defign, but only

what I have often acknowledged, that it was mo-

tioned to me by Henfhaw, (who, 1 confidently be-

lieve, is in their Hands,) and debated twice or

thrice, when I was with him ; but I never enter-

tained it at all, and at the loft flatly difown'd it,

and tcld him, I would have nothing to do in it> He
was many Times preffing me to nominate what Per-

fons 1 knew I could bring, and to have their Names ;

but let them Jhow any fuch Thing, if they can,

againft me : But 1 am certain he is in their Hands.

Paufing here a little, and fetching a Turn or two

on the Scaffold, being very hot, (as he had been

all that Morning) he call'd for fome Small-beer,

which he had given Order to be ready, and was

brought thither in a ftone Bottle, of which he

drank a little once or twice. Then the Minifter

went to him, and minded him, that fomething

might be expected from him, as to his Religion,

and Difpofition to die : To which (gathering up
an extraordinary Refolutlon in his Face,) he re-

plied, / die a Chriftian, a true Chriftian, according

to that Faith and Religion, which was profefs'd by

the Church of England, in the Time of our late

King, of bleffed Memory. And I praife God, I am

fo fitted and ready to die, that I am confident, by

the Merits of Chrift Jefus, that my Sins are par-

doned, and my Salvation is at Hand. Then turn-

ing about, he call'd for his Waftcoat and Cap,

and throwing off his Doublet, put them on, whilft

his Servants help'd to put up his Hair. His
Waftcoat was not very clean, which he took

Notice of to his Man : But 'tis no great Matter,

faid he, if the Heart be clean, all's well enough.

Being thus prepared, he calls for the Block, and

viewing it, (as with Delight) laid himfelf down
upon it, to fee how it would fit, and was fo far

from finking at the Sight of it, that he almoft

play'd with it; and rifing quickly, pulls a little

Prayer-Book out of his Pocket, which he gave

to the Minifter, willing him to find that particu-

lar Prayer which was proper for that Occafion,

but the Crowd being great, he could not quickly

find it, fo that he kneel'd down with the Book
open awhile in his Hand, as if he had read, but

quickly fhut it, and pray'd with great Expreffi-

ons of Fervency by himfelf. When he had done,

the Lieutenant faid fomething to him (as it feems)

concerning his Brother Charles, that had witnefs'd

againft him ; I know not what the Lieutenant

faid, (for he fpake low) but Mr. Gerard fpake

aloud, and reply'd paffionately, Oh! Chrift, Sir!

I love my poor Brother with all my Heart ! he is

but a Touth, and was terrify 'd ; I know how he

was dealt with ; tell him, 1 love him as well as

ever I loved him in my Life: And commend me to

my Brother Sir Gilbert, whcfe Releafe I befeech you,

Sir, to ajfift ; there being no more Caufe, that I

know of, for his Imprisonment, than only that he
was found in the fame Bed with me, which, fure,

is no capital Crime. Having faid this, he took
his Leave with him, and the Sheriff, and all he
knew on the Stage ; and turning about once more
to the People, defired them to pray for him,
himfelf kneeling down with the Minifter, laid his

Head in his Bofom, and they pray'd together
the laft Time. After this, he bid them all fare-
wel again, and befought them to remember they
had a poor Sovereign abroad, who deferved to
be remember'd. Then forgiving the Executi-
oner, and faluting the Minifter with his laft Em-
brace and Kifies, he bow'd himfelf to the Stroke
of Death, with as much Chriftian Meeknefs and"
noble Courage mix*d together, as I believe was
ever feen in any that had bled upon that Altar:
And this all the People, that were Spectators, did
feem to underftand and acknowledge ; beholding
his fatal Blow with a univerfal Sadnefs and Si-
lence ; whereas, when the other Gentleman fell

quickly after, upon another Score of Blood and
Riot, they gave a great and general Shout, as

applauding the Juftice of the Portugal's Death ;

* but pitying and bewailing the untimely Fall
of fo brave and magnanimous a Spirit, as did
(through all the Clouds of Death) fhine glori-

oufly in this unfortunate Gentleman.

His SPEECH.
Gentlemen,

AS this Kind of Speclacle is no new En-
tertainment to your Eyes, for you have

had a late Glut of fuch Objects, fo is it no
ftrange Thing to me to be made fuch a Specta-
cle ; for I have been bred upon the Theatre
of Death, and have learn'd that Part fo well,
though, I confefs, a very hard one, as to per-
form it pretty handfomely, both as becomes
a Gentleman and a Chriftian.

" Only I muft defire you to expecl no fine

Prologue, or Speech, from me ; I never ftu-

died to make Orations : A very unfit Man to
lay Plots againft a State, who am fcarce able
to lay a few Lines of plain Englijh together,
as I ought ; but though I cannot fpeak hap-
pily, I doubt not but I fhall die happily.
" I confefs myfelf a great Sinner ; Who is in-

nocent? God be merciful to me a miferable
Sinner. I adore the Juftice of God in all this

that is come upon me : I have deferved to die
long fince, and bleffed be God, who hath given
me fuch Time to prepare; but for this Crime
I ftand condemn'd for to Day, I do proteft

mine own Innocency, as to any Confent or"
Engagement to act in it.

" 1 hope you will believe me, when you con-
fider upon what fiender Proofs and Teftimo-
nies I fuffer; none of them legal, or pofitive,

but circumftantial.

" For my Brother Charles, alas ! poor Youth !

how he was wrought upon ! But I defire all

my Friends to think honourably of him.
" For my Brother Sir Gilbert, this Imagina-
tion of a Plot is faid to have been hatch'd in

France, but I fear the Neft was at Whitehall.

" As for the King, fo far from concurring to

fuch a Deed, that I am only unfatisfy'd in

this, whether I fhall die right in his Favour,
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* DonPcntakonSa, Brother to the PortugalA mbafiador, who was convi&ed July the 6th, with others of Murder, (in the

New Exchange) by a Jury of fix Aliens, and fix Denizens, was brought to the Scaffold, and executed with Mr, Gerard.
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becaefe fufpected of any thing fo unworthy of

him.
" I fear he loft his Kingdom by fuch Practices

;

but whether he would recover them fo, is a

Queftion :' God hath better Ways, when it

fhall be good in his Sight to plead his

Caule.

I was lately in France, but on mine own

Score ; for I have commanded there, and pro-

bably might again.
*' For my paft Life, it hath been but a trouble-

fome one, but now I hope I fhall reft! Since

I was any thing, I have ferved the King, as I

was bound ; and I wifh all that did fo, had

done it as faithfully : He was condemn'd for a

Tyrant, but God
" For my Religion, though a Soldier, I am
able to profefs I am a Chriftian Soldier, a true

Son of the Church of England, as conftituted

under Queen Elizabeth, King James, and

King Charles, of bleffed Memory : Her Doc-

trine and Government I embrace, her Truth

and Peace I pray God to reftore.

" I humbly give Thanks to God Almighty,

for providing me the Comfort of a Minifter,

on whofe Fidelity I might repofe my Soul.

** And I pray God to blefs the poor faithful

Minifters of this Church, and give you Hearts

to efteem them ; the Want whereof is no fmall

Caufe of our Mifery.
" My Days have been few and evil, yet, God
be bleffed, in all the Vanities and Folly of

Youth, I have been far from Atheifm, or Con-
tempt of God's Worfhip ; I had always awful

ImprefTions of God's Honour and Service,

which is now my Comfort.
" And now, dear Countrymen, fare you well;

I pray God blefs you all, and this whole
Nation.
" Alas, poor England I When will thefe black

Days be over! When will there be Blood
enough ! I wifh mine may fill up the Mea-
fure. — I forgive all.

*' Once more, fare you well : Commend me
to all my Friends, pray for me.
" I pray God make you as faithful and loyal

as I have lived, and as happy as I fhall be by
and by, when I am dead.
" Come, Lord Jefus ! come quickly

!

" Father of Mercies, have Mercy on me !

" Saviour of the World, fave my Soul

!

" O Lamb of God, that takes away the Sins

of the World, hear my Prayers!
" Into thy Hands, O Lord, I commend my
Spirit !

" Lord Jefus ! receive my Soul

!

N-U M B E R VIII.

The Trials^ Behaviour^ and Dying Speeches of Col. Okey,

Col. Barkftead, and Miles Corbet, Efq\ April, 1662,. *

' Publiflfd by their Friends. J

COlonel Okey, Colonel Barkftead, and Miles

Corbet, Efquire, being involved in one and

the fame Danger, did, fince the King's

coming in, fhip themfelves for Holland, after

many great Difficulties and Hazards. Two of

them, viz. Col. Barkftead, and Col. Okey, after a

fhort Stay in Holland, travell'd up higher into the

Country, and at length fettled themfelves at

a Town call'd Hana, in High Germany, where,

by their good Carriage and obliging Converfati-

on, they obtain'd the Favour and Privilege to be

enroll'd Free Burghers of the faid Town. They
continued there for many Months, in good Efteem
with the Inhabitants, and with great Endearment
of Affections to each other. Some urgent Occa-

fions inviting Col. Barkftead to return for Hol-

land, Col. Okey, out of meer Kindnefs and Re-
ipect to his Friend, refolves to accompany him,

and fo both of them took their firft Conveniency
for Holland ; having before received Encourage-

ment to undertake the Voyage, from a Friend,

whom they had employ'd to folicit the States

General, that they might abide for a fhort Time
within their Jurisdiction, unmolefted -, to which,

as their Friend inform'd them, they did moft
freely and willingly condefcend. Another alfo

was more particularly engaged by Col. Okey, to

acquaint Sir George Downing (the King's Refi-

dent now in Holland,) with their Intentions of
coming fpeedily into that Country, in cafe they

might, for a few Days, remain there in Safety,

and that he had no Order from the King his

Mafter to feize them : Sir George did affure that

Gentleman, that he had no Order from the King
to apprehend, or moleft them, but that they

might be as free and fafe there as himfelf. Upon
this laft Encouragement they did very much de-

pend, Col. Okey efpecially being confident that

Sir George Downing had a particular Kindnefs

for him, who gave him his firft Bread in Eng-
land. This generous and plain-hearted Colonel

(who took a Meafure of all Men by himfelf) did,

without the leaft Hefitation, repofe a great deal

cf Truft and Confidence in one whom he had
been inftrumental to raife from the Duft. They
had not been long in Holland, before their Occa-
fions cali'd them to Delft, whereof the foremen-
tion'd Knight had timely Notice by one of his

* Thisfhould follow the Trials and Speeches of the Regicides, Vol. 2. p. 4I3.
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Spies employ'd for that Purpofe, and having in

Readinefs a Warrant from the States General for

the febing of them, the Knight, and his ruffianly

Crew, without the leaft Senfe of Humanity or

Honour, having certain Knowledge of their Ar-

rival at Delft, did, the very fame Night, proceed

upon their Defign, and took them at their

Lodging, together with Mr. Corbet, who, upon

Notice had that they were in Town, went only

to give them a Vifit, and it being late, was even

ready to take his Leave of them. When they

were all three thus feized, immediately they

were hurried to Prifon,. and by the Procurement

of Sir George Dozvning, were raoft barbaroufly

ufed, having Shackles and Fetters put upon them,

and fo caft into a nafty, moift, and dark Dun-

geon, having nothing elfe but the damp Earth to

repofe upon, and there continued all Night, tilj

Two of the Clock the next Day, in a very fad

Condition ; but afterwards, being treated a little

more like Men, fome of the States came to them

into the Prifon, bringing one of their chief Mi-

nifters with them, and between examining of

them, and difcourfing with them concerning the

Fad for which they were feized, and the Caufe

in which they were formerly engaged ip England,

-wherein Col. Barkftead efpecially gave them fuch

Satisfaction, that all of them, and particularly

the Minifter, when they took their Leaves of

them, feem'd to have a better Opinion both of

their Perfons and their Caufe, than they had be-

fore ; and did withal give them Affurance, that

they fhould not be deliver'd up, to be fent for

England, until they had had a more pubhck

Hearing of what they could fay in their own

Defence.. But by the extreme Officioufnefs of

Sir George Downing, and his continued Solicita-

tions, accompanied (as is reported) with ftrange

Menaces, thefe Perfons were foon after, (not only

contrary to the particular Engagements of the

Lords before-mention'd, but alfo againft the very

• Laws of Nations, and of all human Society and

Commerce, yea, againft their own former Prac-

tice, in the Cafe of Ravilliac, who murder'd the

Kina of France,) by Order from the States Ge-

neral, at Two of the Clock in the Morning,

taken out of Prifon, and being manacled with

Wrift-Irons, Chains, and Locks, were thruft into

a Veffel lying at Delft, and from thence con-

vey'd into one of the King of England's Frigats,

provided for the Purpofe, and fo, in a few Days,

were brought for England. When they arrived

at the fewer of London, they were forthwith

difpofed of, by Order of the Lieutenant, to

their feveral Prifon-Lodgings, and there con-

tinued until the Sixteenth of April, 1662, upon

which Day they were carried up by Water to the

Kino's-Bench Bar, to receive Judgment, having

beerf already, by Aft of Parliament, attainted or

HiMi-Trealbn, for compaffing the Death of the

lar t°Kino- Charles the Firth After a very fhort

D
the

ifpute, whether -the Prifoners at the Bar were

u .e Perfons named in the foremention'd Aft of

Attainder, yea or no ? Witneffes being produced,

who made full Proof in the Affirmative, and tne

Prifoners themfelves confeffing it, the Jury,

without going from the Bar, gave in their Ver-

dift, that they were the Perfons named in the

faid Aft, whereupon Judgment was given againft

them accordingly. After Sentence was given,

they were remanded back to the Tower.

N D I X.
Colonel Barkstead'j Behaviour.

TH E Morning of his Execution being far

fpent in difcourfing with his Friends, the

Sledge, about Eight of the Clock, came into'

the Tower, which making a great Noife upon

the Stones, he ran to the Window with a fmiling

Countenance,* to view them, and faid, Oh ! our

Chariots are now come ! A little while after the

Sledge came, the Gentleman Porter, or fome

other Officer in the Tower, came to acquaint him

with it, defiling him to prepare for his Depar-

ture ; to which he rejoicingly anfwer'd, That

bleffed be God, it was not then to do •, and fo,

with much Chearfulnefs, he committed his Wife

into the Hands of the Lord God Almighty, retir-

ing upon his Promife, That he will be a Father

to the Fatherlefs, and a Hufband to the Widow.

A little before his Departure, he defired his Wife

to button on""his Cloak, which accordingly the

did, and prefently the Gentleman-Jailor, and a

File of Soldiers, came, by the Lieutenant's Or-

der, and received him •, at which Time he parted

with his Wife and Relations, as himfelf profetVd,

with as much Joy as ever he received them. Now
being brought by the Jailor to the Lieutenant's

Door, that being the Place appointed for the

Sledge to receive them -, and although it was the

Place and Houfe in which he lived in Plenty and

Honour, yet he had fo much eftranged himfelf

unto it, that he did not fo much as caft his Eye

upon it ; and no Wonder, if his Treafure were

in Heaven, that his Heart was there alfo. He
was appointed the firft that fhould enter the

Sledo-e, and fo to be drawn the foremoft of the

three
5

through the City. Having thus enter'd

the Sledge, he fat down, and looking about him

with a chearful Countenance, and fpeaking com-

fortable Words to fuch Friends as were near

him, after a while, the Sledges were order'd to

be drawn away, which accordingly was per-

form'd ; and coming down the Church-Hill, op-

pofite to his Prifon, (alias his Palace,) his Wife,

with fome other Friends, ftanding at the Win-

dow, took her Handkerchief out of her Pocket,

and fhook it at him, which he perceiving, took

off his Hat, and (everal Times fhaking it over

his Head, cried out with an aftonifhing Chearful- .

nets, To Heaven, to Heaven, to Heaven, my Love,

and'leave you in the Storm. Thus p'afling along,

he came to the Tower Gate, where fome reviled

him in Words and Carriages, not only his Ene-

mies, but his former intimate Friends, which he

rather fmiled than was troubled at. Near Hol-

born there came, a young Woman to him, being

very earned to fpeak to him, which the Officers
-

permitted ; all that the told him the had to fay

to him was this, That whatfoever he did, the

beq;g'd of him to go on chearfully in fo glorious

a Caufe. Several fpake to him in the fame man-

ner : And though he met with fome Revilers in

the Way, yet the Number of his Friends, and

of fuch as bleffed him, and the reft, in the Name

of the Lord, far exceeded them. As he pafs'd"

along, feveral Times, a Friend that accompanied

him, afk'd him how he did ? who told him, He

was never better in all his Life, and that he grew

ftronger and ftronger every Moment. And going

up Holborn, being in Difcourfe with the fame,

Friend, he, with a fmiling Countenance, told him,

That he evidently faw Jefus Chrift coming down
the
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the Hill to receive and embrace him ; and that

this Hour's Difficulty, that he was now to go
through, was not to be mention'd with that Glo-

ry he was to enjoy. When he came near the

Place of Execution, the Multitude of People en-

sealing, they could not bring the Sledge near

the Gallows, fo the Sheriff order'd that he mould
be brought on foot, which accordingly was per-

fOrm'd, - and a Cart Handing ready under the

Gallows, he chearfully got into it ; before which,

fome of his Friends took their Leave of him, he

leaving this Word of Counfel with them, To
trull in that God, that hath promifed never to

leave nor forfake thofe that trull in him.

Being enter'd the Cart, the Executioner tied

his Hands with black Ribbons, taking off his

Perriwig, and putting on his Cap, the Sheriff

told him, that he would permit him to fay any

thing between God and himfelf, but nothing in

Juftification of the Act : But he refufed to fay

any thing 'till Col. Okey came, which was imme-
diately after.

Several reviled him at the Place of Execution •,

among the reft, the Lord —— , bidding him
(in a fcoffing way) Good-buoy, Barkftead, Good-

buoy ; to which, with a Smile, he return'd this

Anfwer, Sir, you are no Gentleman, to triumph over

a dying Man.
Another Thing obfervable was, that a Cour-

tier, by way of Derifion, told him, Barkftead !

you have got the Comforter, (meaning a little

Strong-water Bottle, that he had in his Hand •,)

to which he replied, That, bleffed be God, he

had a better Comforter than, that, or elfe he

fhould not be able to ftand there fo chearfully as

he did.

To conclude, all his Carriages and Actions

were exceeding chearful, going through thofe

Difficulties he met with, with an undaunted Re-

folution, to the Admiration' and Aftonilhment

of his Enemies, and the great Rejoicing of his

Friends, who had before earneftly befought the

Lord to vouchfafe his comforting and

Prefence to him.

affifting

Colonel John Okey'j Behaviour.

ON Wednesday the 16th of April, 1662, being

the Day that Col. Barkftead, Col. Okey,

and Mr. Corbet, had Sentence pafs'd upon them
at the King's.- Bench Bar, after which, a Friend

went to vifit Col. Okey, and found him in a fweet

and bleffed Frame of Spirit, and very chearful,

not in the leaft under any Difcouragement, but

acquainted the faid Friend, that they had been

up at Weftminfler, and that Sentence was given

againft them ; and declared he was net in the

leaft difquiered at it, but thankfully own'd the

Providence of God, in bringing them from the

Place where they were beyond Sea, to their pre-

fent Condition, wherein he profefs'd himfelf to

be much fatisfy'd, and declared, he had rather

lay down his Life here, than to have been buried

in another Nation ; and exprefs'd further, That
lor what he was charged withal, and condemn'd,

lie had not the leaft '1 rouble upon his Spirit. He
alfo told this Friend, That he defired to blefs

God for the Prayers of the Lord's People, for

he found the Benefit and Advantage of them in

this Time of his Trial: And with much Chear-

fulnefs of Spirit, afterwards he did blefs the Lord
lor his Goodnefs to him, declaring he had got

more Benefit and Advantage in the Time of thefe

his Troubles, than in many Years before ; and
one Day efpecially, fince his coming into the

Tower, he faid, He was reading fome Verfes in

the xvith Chapter of John, and the Lord did fo

fet home upon his Spirit, ver. 26, 27, efpecially

that Word, The Father himfelf loveth you, that

he was lb much refrefh'd in his Soul, that for an

Hour together, he was, as it were, ravifh'd with
the Joy of the Lord ; the Sight of which was
much Comfort to his dear Wife, and did much
cefrelh and chear her Spirit.

And upon Friday, the Day before his Suffering,

feveral Friends went unto him about One of the

Clock, and were with him fome Hours ; he feve-

ral Times fpake to them, faying, Well, Friends,

Ifoall now get to Heaven before you, and Jhall go

out of a finfid evil World, into that Place where I
Jhallfin no more, nor -farrow any more ; I blefs the

Lord, he is good to me in all his Difpenfations,

and 1 could not have been without any of thefe Af-
flictions. Then he mention'd divers choice Places

of Scripture, as 2 Cor. iv. 8, 9, and the 17th

Verfe, explaining the Words to fweet Advan-
tage : As for Affiitlions, faid he, they are but flight

and momentary, and that they work to Glory, yea,

an exceeding, yea, a far more exceeding and eternal

Weight of Glory : And much ftrengthening him-
felf with the Promifes of God, Ifa. xliii. 1, 2.

upon which Scripture he did thus defcant

:

Though Jacob was but a Worm, and fo troden

upon by every one, yet the Lord would be with him,

andfo with all his Saints and People in their Suffer-

ings. He infilled alfo upon that Scripture, Heb.

xiii. 5, 6. together with many others, which were
proper to his Condition, and the Lord was pleafed

to make every one of them a ftrengthening Cor-

dial to him.

The Day of Execution, feveral Friends went
to Col. Okey, by Six of the Clock in the Morn-
ing, where they found him ready drefs'd, and
with a fweet chearful Spirit bid them welcome.
They afk'd him how he did ; he faid, Never
better in his Life, and had found the Benefit of
Prayers, and it had been a fweet Night unto him,

being fweetly refrefh'd, which alfo did much ap-

pear by his chearful and frelh Countenance ; for

it was obferved, that he never look'd better in

all his Days. Fie declared he had much Quiet-

nefs in his Spirit, and faid, As for the Lofs of

his Eftate, it did not in the leaft trouble him

:

Then a Friend hinted to him, the parting with

his Wife and Relations ; he anfwer'd, She had

been a very tender Wife to him, and had exprefs'd

her abundant Love and Tenderneis in this his

Diftrefs ; but he was not in the leaft troubled at

their parting, being allured the Lord would be

better to her than he could be ; and alfo faid,

that though his Wife had loft much fince ftie

knew him, as to outwards, yet fie had gain'd

much, as to the better Concernments, (for fo his

Wife had declared unto him) which doubtlefs,

well confider'd, will out-weigh all other Loffes.

Some of thefe Friends fpent fome Time in Prayer

with him, alfo the Colonel himfelf went to Prayer,

and the Lord appear'd very much in carrying

forth his Spirit to own his Hand, and to fee his

Goodnefs in all his Difpenfations, and to implore

further Afnftance : And between the Times of

Prayer, they had much fweet Conference with

him, in all which he manifefted a very gracious

and holy Frame of Spirit, and often declared,

with
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with great Chearfulnefs, that he was ready to be

offered up. He was heard often to afk, Whether
his Chariot was yet come or no ? and fome Friends

told him, TVtll, now the 'Time draws nigh ; who
anfwer'd, I lata ready, 1 am ready. Then came the

Order for his going to the Sledge, upon which

he went with all Chearfulnefs, and fo went for-

ward with undaunted Courage, to meet Death
in the Face, like a Chriftian Soldier indeed ; who,

through the Lord's Affiftance, prefently obtain'd

mere than a Conqueft over all his Enemies.

As he was in the Sledge, and drew near to the

Place of Execution, a Friend came to him, and

faid, Sir, 1 have a great Deftre to know how .it is

with you, and how the Lord is pleafed to manifeji

himfelf unto you, in the Condition you are now in.

The Colonel replied, Friend, 1 thank you, I blefs

the Lord I have great Caufe to praife and magnify

his great and glorious Name, for his nnfpeakable

Gcodnefs towards me, efpecially in this prefent Dif-

penfation ; for I can truly fay, and that by Experi-

ence, that the Goodnefs of the Lord endures for
ever ; and praifed be God for this prefent Trial.

The fame Friend furiher replied, and faid, Ipray,

Sir, are you not at all dejetled in your Spirits ? Are
you not cqft down in your Mind? Have, you not

hard Thoughts of God for this his Jlrange Provi-

dence towards you ? The Colonel replied, Friend,

I Jhall endeavour to falisfy you as well as I can in

this Matter ; and I let you know, that I have not

the leaf Trouble upon my Heart, nor the leafi Bur-

den upon my Spirit, upon the account of my Suffe-

rings ; neither have I any hard Thoughts of God,

but, on the contrary, can fpeak to the Praife of his

Grace
y

that his Goodnefs hath carried me forth

above the Fear of all thefe Things. And, my Friend,

let me tellyou further, that I have had more Expe-

rience of God, and more Acquaintance with God,

within thefe three or four Days, then ever I had

in all my Life; and at this prefent, Iam fo farfrom
being dejetled, or caft down in my Spirits, as that I

am fo much elevated and lifted up in my Soul, that

I am not able to tell you how it is with me.

And when he was ready to rife out of the

Sledge, another Friend came to him, and afk'd

him how he did, to whom he anfwer'd, I blefs

the Lord, I am very well, and do no more value

what I am now going about, than this Straw

:

(taking up a piece of Straw in his Hand.) I have,

fays he, made many a Charge in my Time, but now

1 have but one Charge more to make, and then 1Jhall

be at reft.

Mr. Corbet'; Account of the Proceedings againft

him at Weitminfter.

THurfday, April i j, fome of his near Relati-

ons and Friends came to vifit him, and

having heard fome malicious Reports to his Pre-

judice^ as that he had deny'd his Name, and hot
own'd himfelf to be thePerfon that was mention'd
in the Aft, when he was at Weftminfter, at the
King's-Bench Bar ; earneftly defired him to let

them know the Truth of Things from his own
Mouth : To which he readily anfwer'd, That he
was much mifunderftood, and wrongfully repre-

fented, if any faid fo of him : And moreover
faid, That he bleffed God, he was neither afhamed
of his Name, nor of his Caufe, nor of his Ma-
tter, and hoped never fhould, and then related as

followeth.

That his Brethren, Col. Barkftead, Col. Okey,

and himfelf, being brought before their Judges*
Were there called all by their Names, to which
they made Anfwer, and, as they were bid, held
up their Hands. Then the Queftion being put,

What they had to fay for themfelves concerning
the Faft which they ftood there arraign'd for,

and which they were, charged with in the Aft of
Parliament, at that Time read before them ?

Mr. Corbet anfwer'd, he did not take himfelf to

be the Perfon named in the faid Aft, for that he
did never malicioufly, wickedly, and traiteroufly

imagine, contrive, or endeavour to murder the

late King, as was there charged upon him in the

faid Aft, and therefore defired them to prove it.

What! (faid fome on the Bench,) will you deny
your Names now ? Did you not anfwer to, and
hold up your Hands at thofe Names ? To which
Col. Okey made anfwer, (not underftanding Mr.
Corbet's Drift, which was to have a Proof made,
that they were Guilty, in Manner and Form as

the Aft expreffeth it,) He would never deny his

Name for the Matter : No more will I, faith Mr.
Corbet, neither do I; but may there not be more

Men of my Name, faith Mr. Corbet, that perhaps

may have been guilty of Malice againft the King ?

though for my own Part I never was. Then Col.

Okey began to perceive his Miftake, and Col.

Barkftead alfo ; who being thus rectified, Mn
Corbet proceeded, and told the Judge, It was
true, they were called by their right Names, and
did accordingly own them ; Tet, faith he, it doth

not judicially appear to this Court, that we are the

Perfons meant in the Aft, (putting an Emphafis
on the Word judicially .) No, faith one, the Pc.r-

liament hath adjudged it, and you are the Mer ;

yet however, faid fome, let a Jury be empanneWd :

And then the Attorney-General faying, that he
was ready for a Trial, a Jury was call'd, againft

which no Exceptions being made, Evidences
were taken, and they found Guilty. * The Judge
then afk'd again, What they had now to fay,

why Sentence fhould notpafs ? Mr. Corbet replied,

He humbly conceived the Proceedings of the

Court were not regular, nor agreeable to former

Eaw,Precedents ; for according to Eaw, there ought

* The King againft Okey, Barkftead, and Corbet.

They having been attainted by Aft of Parliament, for the Murder of King Charles the Firft, being three of his Judges,

which fate in the High Court of Juftice, as they called it, and having efcaped, and being retaken, and brought to the Bar,

and demanded whether they were the fame Perfons in the Aft mention'd, they faid, they were of the fame Names, but there

might be divers Perfons of the fame Names : But they (further) faid, that the Court ougjit not to proceed againft them, with-

out having a Record of their Attainder here in Court, as was done in Sir Walter Raleigh's Qafe, where the Indiftment, though

long before, was (made) a Record of this Court, and produced ; and -thereupon the Record of the Aft of their Attainder being

removed by a Certiorari into Chancery, and thence fent hither by a Mittimus, was read unto them ; whereupon they pleaded, That
they were not thejfame Perfons ; and Iflue was taken thereon, and a j ury retum'd immediately to try it, which was dene, and they

were not permitted to challenge peremptorily ; for they are not now to be tried for the Treafons, but (only) of the Identity of

Perfons, and the Jury found them the fame Perfons ; and thereupon Sentence of Execution was immediately given, and three

or four Days afterward, they were executed at Tyburn. Lcvinz's R-eports, Vol. I. p. 61.

Keling's Reports, p. 13. Memorandum, That in Eajier Term, i^Car. 2. John Barlfead, John Okey, and Miles

Corbet, three of thofe Perfons who prefumed to judge the late King to Death, wera apprehended, they then being outlaw'd

upon the former Indiftment ; and they were brought to the King's-Bcnch Bar, and demanded feverally, V/hat they could fay,

why Execution mould not be awarded againft them ? (after the Indiftment was firft read to them) and they pleaded,, they

were not the fame Perfons ; and thereupon, the fame Day, a Jury was prefently return'd, the Court fining, and they found

they were the fame Perfons, and fo Execution awarded, which was after done accordingly.

Note, So is the Report in the Marwfcript, but the Record is of an Attainder by Ail ofParliament ; hit there might be an Out'

lazvry alfo.

firft
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firft to be an Indictment, an Information, and
Scire Facias, (as was in the Cafe of Sir Walter
Raleigh) all which were pre-requifite to an If-

fue in Law, as their Lordfhips well knew ; fo

thac here was a Conclufion without Premiffes :

Yet if it fhould pleafe the Judges to over-rule

it, he was contented ; (carrying himfelf with
much Reverence and Refpect unto the Court.)
To which either the Attorney-General, or fome
other, replied, That Mr. Corbet faid Truth, as

to ordinary Proceedings, but here it was extra-

ordinary, viz. by Acl: of Parliament in a Bill of
Attainder ; and then cited a Book Cafe of one
Stafford, who was thus proceeded againft, fen-

tenced and executed in Henry the Vllth's Time.
To which Mr. Corbet replied again, he had no-
thing to fay to that, but what the Authority of
the Nation had made Law, he mult fubmit to j

and did acknowledge, as Things ftood, they did
proceed according to the Rules given them, and
in that refpect did what was juft, according to

the prefent Law. But did you not confefs the Facl,

faith one, by your own Flight ? it being a known
Maxim, Qui fugqm facit fatetur /acinus. To
which Col. Barkjlead anfwer'd, That he, for his

Part, fled for fear of an Arreft, threaten'd againft

him for Twenty Thoufand Pounds for pretended
falfe Imprifonment. Mr. Corbet faid, That he,

for his Part, did not fly for Twelve Years to-

gether after the Fad done, and that any body
who had a Mind to it, might eafily have feized

him, it being well known where he was all that

Time ; and when he did fly, it was not prohibi-

ted, nor any way unlawful, as conceived, for

himfelf, or others, fo to do ; and now that he
was return'd again, he knew not that he was an
out-law'd Perfon, and, if Occafion had been,
could have been ready to have traverfed any Suit

commenced againft him. And as for what he had
done in this Bufinefs, that there he ftood accufed
for, he faid, he was engaged in it by the then
Supreme Publick Authority of the Nation, the
Lawfulnefs of which Authority, he faid, at that

Time, was every where acknowledged and re-

puted fo to be ; and had he not this to plead for
' himfelf, he fhould then have thought, that what
was done by himfelf and others, had been very
wicked and abominable : But the Authority be-
ing, fince that Time, changed, and new Laws
made, by which, both the„ Fact, and the Power
kfelf too, by vertue of which it was done, are

both faid to have been invalid, (though the Law-
makers, at that Time, did not think fo,) he had
nothing further to add.

This is- a true Relation of this Matter, as near
as poffibly can be, taken from his own Mouth -,

if any Miltake be in a Word ignorantly related,

or Sentence mifplaced, the Reader is defired to

pardon it.

This Mr. Corbet having been heretofore bred
at Lincoln's -Inn, and known to be a good Law-
yer, and lace Lord Chief Baron in Ireland, and
alfo much acquainted, by long Experience, with
Affairs of State, as having been a Member in all

the Parliaments that have fat fince the beginning
of the late King's Reign; and being alfo further
known to have been an ancient and long-expe-
rienced found Chriflian, a Man of a very tender
Confcience, and of an holy Life and Converfa-
tion, and that as well in his greateft Profperity,

as in his Adverfity ; it was the earned Defire of
many, even of all Parties that knew him, fully

Vol. VIII.

373
and clearly to underftand from his own Mouth
(Specially now in this Time of his Affliction;
what- inward Peace, Quiet, and Satisfaction he
had in his own Confcience, touching that Adt
which he was condemned, and very fhortly to
die for, and which paffed under fo many dread-
ful Names, of the moft horrid, heinous, wicked,
and unwarrantable Acl that was ever done, of
the vileft Murder, moft execrable Regicide, 'de-
teftable and bloody Crime, that Men ever were
guilty of, and like unto which none hath been
faid to have been ever perpetrated in this World
before, except the putting of Chrift himfelf to
death.

His Anfwer to this Quefton was the more de-
fired, becaufe he being taken for fo good a Ch'ri-
ftian, and fo able and experienced a Lawyer and
Statefman, as is before defcribed, his Opinion
therein would be the more confiderable, and his
Words be of the greater Weight, which fide
foever they fhould fall, whether to the Juftifica-
tion or the Condemnation of the Fadt.
Now to this Queftion (which he faid he had

long before examined thoroughly, and very well
digefted) he faid he would make this true, faith-
ful, and ingenuous Anfwer, and hoped he fhould
ftand to it, and maintain it to his laft Breath.
And although he did find (he faid) fome near
Relations were not of his mind in it, yet for his
own part he remained fteady and unmoveable
therein ; and before feveral Witneffes (which he
hath now left furviving) that heard him, de-
clared as followeth :

i. He faid, When he was named and appoint-
ed by the Parliament to be one of the Judges,
he was not prefent in the Houfe, nor did he at
any time give his own perfonal Confent thereto,
or Approbation of it, but rather fully refolved
never to engage in that Bufinefs.

2. When the Bill came into the Houfe, he
fpake againft it, and gave his Reafons ; nor could
he be drawn by any Arguments to appear in
the High Court of Juftice, or allow of their
Proceedings.

Yet, 3. The State of Affairs being as then
they were, and the Confequence on both fides
(either of owning, or not owning and joining
in that Acl:) being with much Prayer and Confi-
deration well weighed by him, he at laft came
to a fixed Settlement in his Mind about thefe
enfuing Particulars.

1. That the fupreme Authority of the Nation,
as then it ftood (notwithftanding the Alterations
made in it) being generally accepted and fub-
mitted to at home, and owned by foreign States
abroad, without any Queftion made of°it from
the Body and Bulk of the People (though here
and there fome fcrupled it, whofe Intereft lay
contrary) was lawful and fufficient to warrant all

that was or fliould be done in reference to the
late King.

2. That the folemn Appeals made to God on
both fides, both by the King on his fide, and
by the Parliament on their fide, all the time of the
War, and anfwered fo diftindly and fully from
Heaven, on behalf of the Parliament (as all Men
then feemed to judge) did further confirm him in
the Warrantablenefs of their Undertakings, and
Righteoufnefs of the whole Caufe.

3. That the Forefight of fuch miferable Chan-
ges, as by return of the Hierarchy, and the Con-
comitants and Effects thereof (which he faw was

5 C aimed
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aimed at, and did believe was intended by the

Jate King, at leaft after fome time; did greatly

induce him to look into, and fully inform him-

felf about the Matter of the Charge againft the

laid Jate King.

4. That upon mature and long Debates of

Parliament, and fuch as were authorized to fearch

into the Charge aforefaid, he found things fully

proved ; and moreover faid, That the Matters

objected were of a very u'nufual and high Nature,-

but that which principally fwayed him to do what
he did, was the Blood of Ireland, and the levying

War againft the Parliament, who were thereupon

forced for their own Defence and the Safety

of the People (by whom they were trufted, and

whom they did reprefent) to take up Arms, and
fo againft their Wills to maintain a moft coftly,

dangerous, and unnatural War.

5. That though he was now fully fatisfied in

his own Mind of the Lawfulnefs of the Fact, as

well as of the Power by which it was done, and
that it was his Duty no longer to ftand out, but

to join with his Brethren as an Actor in it, or

elfe he 'might become guilty of Unfaithfulnefs to

the Caufe of God and his Country ; yet fuch was
his bafe and timorous Spirit, that he kept back
2nd would not appear in it, the rather, becaufe

he was much fet upon by his Nephev/, Sir Thomas
Corbet (who then lived in the Houfe with him)
not to meddle at all, or have any hand in it.

Now this Sir Thomas Corbet having a very con-

fiderable Eftate, to which himfelf was next Heir,

and which (in cafe he fhould go crofs to his

Mind in this Bufinefs) he had Power (by cutting

off the Entail) to give away from him and his

Children, he was loath to difpleafe ; for he faw
apparently which way his faid Nephew was bent.

Yet,

6. Notwithstanding this, Confcience wrought
much with him, and would not fuffer him (he

faid) to be quiet Night nor Day ; for while, on
the one hand, thefe carnal Fears and difturbed

Thoughts pulled him from his Duty (fo he call-

ed it) yet, on the other hand, it pleafed God
more ftrongly to draw him to it, by often bring-

ing and fetting home upon his Heart that Scrip-

ture in Rev. xxi. 8. The Fearful and Unbelieving

——fhall have their Part in the Lake that burn-

eth with Fire and Brimjlone. This Text did fo

work and work in his Mind, and fo powerfully

prevail with him, that though he had deferred

to appear at the High Court of Juftice till the

very laft Day of the Trial, yet then he durft
' ftay no longer, but made hafte to come in and fit

among them, come what would of it in this

World, left the aforefaid Punifhment of the

Fearful fhould hereafter for ever befal him. And
what he now did (he faid) he did it with a free

and refolved Mind, and he bleffed God that had
conquered his cowardly Spirit, and enabled him
at laft (though late) to come in and do his

Part, and in fomemeafure to prove himfelf faith-

ful and obedient to God's as well as the Nation's

Call herein. And further faid, that upon the

Grounds before alledged, if all that hath been
done were to be acted over again, he would do
as he had done, and would not abate an Inch of
it •, which Words he fpake with great Sobernefs

and Settlednefs of Mind but the very Day before

bis Execution.

Laftly, As to the whole BuGnefs, he faid he

could and did appeal to God, the righteous
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Judge of all things, that what he did (as fat as
he could difcern himfelf) v/as not out of any ill

Spirit towards the late King's Perfon, nor out of
any the leaft Malice or Difaffection to him, nor yet
out of any unworthy End or Dcfign of his own

;

for as to the faid King's Lands or Goods, or
other publick Title, he never defired nor endea-
voured to get any of them, but always by good
Providence kept himfelf free, that neither himfelf
nor any of his might grow rich, or make the
leaft Advantage that way. And as for that ne-
ceffary and publick Act of Juftice (as he called
it) he did never repent at all that he had a hand
in it, nor, after all the Searchings of Heart about
it,- did fee Caufe fo to do,' when at any time he
had the moft ferious and calm Reflections upon
it;- though he did confefs, as to the Circum-
ftances of that Act (the Subftance whereof he
faid he muft always own) he had been compaffed
about with many finful Weakneffes and Infirmi-
ties in the managing of it, as he had before in
part hinted, which he hoped and believed were
all walked away in the Blood of Chrift.

Mr. Co R b e t's Behaviour; •

N the Day of his Execution, when he was
finifhing his Prayer, there was a Noife at

the Door, occafioned by fome that halted to come-
in (not knowing what he was about) to tell him
that he muft prepare for the Sledge, but that he
fhould be called for the laft of the three.

In the mean while he fitted himfelf for his
Journey •, and firft bethought himfelf of his Cap,
faying, Muft I not carry a Cap to the Gallows ?
and fo looked out the beft he had. Truly (faid
he) / had almoft forgot it; but it may be well ex-
cufed, for 1 have not been ufed to thefe things.

Then he took his Bible (which he promifed
to fend back and give to his Keeper when he
fhould have done with it) and put it into his
Pocket, to carry with him as his belt and fureft
Friend and Companion both in the Sledge and at
the Gallows. Next, he put a little Bottle of
Cordial into his Pocket for his Ufe by theWay,
if Occafion fhould be ; But 1 hop (faith he) /
fhall find a better Cordial, elfe I know I fhall faint
for all this. This done, and his clean Linnen got
on, viz. Band and Cuffs, with his Cloak clean
brulhed and fitted about him, and alfo a new
Pair of Gloves put on, which his Wife had pro-
vided for him, and which he called his Wedding
Gloves, he was now in Readinefs whenever he
fhould be lent for ; which a Friend taking notice
of, put him in mind of a Speech which) fell from
him the Night before, faying, Sir, you faid laft

Night, the Bridegroom was ready, and the Mar-
riage-Supper was ready, and the Robes and
Crown were ready, but that you were not 'rea-

dy ; methinks you are ready now ! and a very
trim and handfome Bride ! To which he fmiling-
ly replied, Am I fo ? the Lord make me fo j

bleffed be God, I can fay I am willing to it, as
I have good Reafon, for I am fure 'tis the beft
Bridegroom that ever was that I am going to,

-

And you need not be afhamed to go, faith his
Friend, confidering what Garments you are
cloathed with, and how you are decked (alluding
to thofe Words in Ifa. lxi. 10.) To which he re-

plied, Whatever we have of that kind, it is all

of our Bridegroom's own Colt : He is not like

other Bridegrooms, for he purchafah his Bride,

he
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he cloaths her, 2nd he adorns her; whatever

Beauty fhe hath upon her Perfon, or Love in hef

Heart towards the Bridegroom, 'tis he only that

put it in her. -

Some of the Warders at the Door afking if he

would pleafe to go? Doth the Gentleman- Jaylor

call for me r faith he. No, faid they. Then,;

laid he, I have not my Warrant yet to go, I mult

flay for that firft; till that come, my Duty is to

be paffive ; it being with me as it was with Peter;

who was to be carried whither he would not

;

yet when I am called, I hope then I fhall go

without further bidding. Then he reminded us

of being in the way of our Duty, and in that to

truft God; but take heed (faith he) of Negleft

of Duty, take heed of fmful Compliances, of

apoftatizing from God ; take heed of Supersti-

tion, Popery, Idolatry ; keep clofe to God and

his Truth; Oh! truft God; truft in him, and

then he will never leave you.

And now a Meffenger was indeed come, to

tell him that the Sheriffs were ready for him ;

And I for them, faith he •, and fo prefently haft-

ened away, without taking Leave of his Wife

:

Which one perceiving, faid to him, Will you

not fpeak to your Wife before you go ? O yes,

faid he ; and then turning back, faluted her ; and

committing and commending her to the Lord,

bid her farewell : But fhe clinging to him, cried

out, Oh, my dear Hufband! my precious Huf-

band! What an Hufband fhall I now lofe ! whom
1 have-not prized, whom I have not improved,

as I ought and might have done ! Oh, faith fhe,

what will become of me ! At vyhich Carriage of

his Wife, though fome Tears were ready to ftart

from his Eyes, yet he conquered himfelf, and

taking his Wife by the Hand, faid, O my dear

Wife7 fliall we part in a Shower ? (which Words

he had ufed on Occafion once before) Be con-

tented, faid he, God will be an Hufband and a

Father to thee and thine ; with other fuch like

good Words ; and fo kiffing her, turned to his

Son Miles, whom he took by the Hand* and

bleffed him alfo ; and then haftened to the

Sledge, defiring a Friend to ftay with his Wife

and his Son to comfort them.

When he was bound in the Sledge, and ready

to be drawn away, one that had mewed him fome

Kindnefs in the Time of his Imprifonment, took

him by the Hand, and afked him how he did ?

Methinks, faith he, I begin to fee the Lord ap-

pearing; looking up to the Skies, which at that

time {laid he that he fpake to) were as clear and

bright as he had ever feen them : To this Friend

Mr. Corbet faid, Farewell ; and the Lord requite

you for all the Civilities that I have received from

you.

As he rid along, he carried his Bible in his

Hand, with his Eyes much fixed upon the World
over him that he was now going to ; and being

naturally a very black, fwarthy, melancholy

Man, and aged alfo, his Countenance feemed fad

and dejected at a diftance, which caufed fuch

People as knew him not to think his Heart with-

in too was like his Face without ; but they were

much miftaken ; for though he abounded not,

nor was lifted up with ravifhing Joys, as fome
have been, yet he had an inward, firm, folid,

well- fettled Peace and Comfort ; which was not

now new to him, but which he had enjoyed and

lived upon many Years, as is evident by many
Paffages which came from him even in the Sledge;

take two for Inftance, 'till more come.
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When brie afked how it Was with him, after

he had been drawn ii good part of his Way ? he
gave this.chearful Anfwer, / am well now, (faith

he) but I fhall be better anon, when I am gotten
yonder, abeve that Place, pointing to the Hea-
vens before him.

Not long before he got to the End of his

Journey, one came from a Friend to the Sledge

-

fide, to tell him, that Endeavours were ufed to
get his Body for Burial. What care I (faith he)
what becomes of my Body when I am dead? let

them do zchat they will with iti I blefs God my Scut
is fafe.

The feverdl SPEECHES of Colonel John Okey^
Colonel John Barkftead, and Miles Corbet, Efq;
at the Place of Execution, April 19, 1662.

UPON April 19, 1662. being the Day ap-
pointed for the Execution of Colonel John

Barkftead, Colonel John Okey, and Miles Corbet,

Efq; who were drawn on three feveral Hurdles
from the Tower to Tyburn, Colonel Barkftead was
firft brought to the Place of Execution, and then
Colonel Okey, and then Mr. Corbet; who at a
good diftance of Time one after another mounted
£ Cart, which was prepared for them to ftand in

whilft they fpake to the People.

Colonel John Barkftead was the firft that
afcended the Cart ; and as foon as he was in, he
lifted up his Eyes to Heaven, and faid, Bleffed,

be God. And then immediately one, fuppofed
to be of the Life-guard, cried out very loud,
He is almofl dead ; if he be not quickly hanged, he
will be dead before ; therefore hang him, hang himt

before he be quite dead: See how he looks.

But, being much fpent, he waved fpeaking to
that ; and after he was tied up, finding the Rope
very ftrait, he would fit on the Side of the Cart
to reft himfelf, but could not 'till the Rope was
fomewhat loofened. After refting himfelf, it was
expected he would fay fomething before the other
Prifoners came, which was at leaft half an Hour's
diftance. The Sheriff therefore fpake to him to
this Effect.

Sheriff. Tou muft not fpeak any thing in Juftifi-

cation of fuch an horrid Offence, for which you
came hither to fuffer.

To which Colonel Barkftead replied, I cannot

fpeak much, by reafon of the Weaknefs of my Body ;

/ defire to get as much Refrefhment as I can before I
fpeak.

Then the Sheriff fpake to Mr. Haftings, who
was Under-Sheriff of the County of Middlefex,

Will not you difpatch one firft of all?

To which the Under-Sheriff anfwered, We ufe

to hang all together.

Colonel Barkftead then lifted up his Eyes and
Hands to Heaven.

Then replied the Sheriff, Let it be according as

it ufed to be.

Then faid the Executioner to Colonel Bark-

ftead, Tou may be going on in your own Prayers,

and lofe no Time.

Barkftead. I fhall be but fhort. And taking
fomething out of a Silver Box, putting it into his

Mouth, and lifting tip his Eyes, faid, / bltfs

God, I have a better Comforter than this.

Then being 'afked by fome Perfon of Quality,

Whether he were not forry for what he had done ?

He anfwered, Sir, Iftjall be forry for whatever the

Lord convinccth me to be a Sin : When the Lord ftts
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home thai upon my Soul, IJhall exprefs it unto God

and Man ; and truly that mufi be from him alone.

Then Mr. Thomas Porter fpake to him, / am
forry to fee you there ; but you will be a happy Man
within this half Hour.

Barkfi. I have, 1 blefs God? an Affurance thro^

Jefus thrift that I fhall be fo. But feeling the

Cart ftir under him, as he did feveral times before,

and thereby the Rope pinching him, he defired

it might be eafed.

Then Colonel Okey was brought towards the

Cart ; and when Colonel Barkftead faw him, he

lifted up his Eyes and Hands.

Some of the Sheriff's Officers, when Okey came
to the Cart, faid of him, That he was a lufty,

flout, brave Man, as ever fought in England.

Then faid the Sheriff to Colonel Okey, I hope

1 need not give you this Caution, That you make no

Jujlification of this horrid Offence, not to juftify

that Offence for which you are brought hither this

Day.

To which Colonel Okey made this Reply : Sir
i

I mufi not lye for God, much lefs for you ; I hope you

will give me Leave to /peak what lies upon my Con-

fcience, whether I am guilty or not guilty : We will

fpeak fomething of what lies upon us.

Then Mr. Corbet being at the Cart ready to

come up, Colonel Okey ftooping down to help

him up, faid, Come, Brother Corbet, how do you?

and clapping his Hand upon his Breaft, faid, i"

thank God, I have it here. Then fpeaking to the

Sheriff, he faid, May I have my Hat on, or ftand

bare ?

Which you pleafe, faid the Sheriff, you have your

Liberty for that.

Then Colonel Okey addreffed himfelf to fpeak

to the People as followeth.

Colonel Okey'j Speech.

Gentlemen,

TH E Providence of God hath brought me
to this Place, to pay that which every Man

oweth. I fhall not trouble you with what is fu-

perfluous, which is, to tell you of my Family,

which of all the Families in Ifrael was the leaft,

and I was the leaft of that Family. It is not un-

known to moft here, what Troubles have been in

this Nation, and how eminently the Hand of

God did appear therein. Among many others

that were called forth to ferve the King and Par-

liament, (as then the Caufe was ftated) 1 was one,

which I did faithfully, according to the bell of

my Power and Knowledge. I here do blefs God,
that I was called to that Work ; for I am per-

fuaded in my Heart that it was for the Glory of

God, and the Good of his People, however it

was turned at laft; and if I had as many Lives as

1 have Hairs on my Head, I fhould have ven-

tured them all in that Caufe. I have nothing

upon me as to that; and I thank God, I am fully

fatisfled as to that Caufe : But I fhall fay no more
to that, but only this in general, That as the Pa-
rents of him that was born blind, being afked by

the Pharifeees how he came to his Sight, anfwered,

He is of Age, let him fpeak for himfelf; and fo

the Caufe is fufficiently able to fpeak for itfelf.

But as to that which I have been adjudged for,

and am come hither to give my Life for, viz.

the Death of the late King, I fhall only fay thus

much, That I think moll of you know, that I

was none of the Council within nor without, nei-

ther, did I know any thing of the Trial of the'

King, or who were the Judges, 'till I faw my
Name inlerted in a Paper; and I did fit there
but once or twice: But for any Malice to him,
1 had no more than to my own Soul, but prayed
for him. to the laft Hour of his Life, as I did for
rnyfelf ; and fo I have done for this King alfo,
which is my Duty to do. I have many hundred
Times, fince I went out of England, this two Years
laft pall, and before aJfo, begged with Tears of
the Lord, if there were any Iniquity or Malice,
or any Thing of that Nature, in what I did, that
God would fhew it to me ; yea, the like I did
this very Morning, befeeching the Lord, that
if I had any Guilt of his Majefty's Blood upon
rne, or any Hatred againft him, he would reveal
it to me, that I might here confefs it before you
all. But I have nothing upon my Spirit as to
that. And whatever other Men did, I fhall fay
nothing to that; as for myfelf, I can fay again,
that I got not any thing by it, but remained in
the fame Condition ; I was a Colonel before,
and was no more fince : 1 thank the Lord, I am
clear in that. (Then, making a Stop, he faid,
There is fuch a Noife, I cannot fpeak) And, Sir,
I fhall tell you now what is upon my Spirit : I
-take what hath befallen me as righteous and juft
from the Lord, for my unworthy walking, for
being no more zealous for God and his People,
no more fruitful in my Generation, and no more
thankful; but as for that thing, I thank the
Lord, I have no Guilt upon my Spirit. And as
for all my other Sins, I confefs they are many
and great ; but I thank the Lord, he hath given
my Soul the Pardon of them all, through the
Blood of Chrift, for his Name's fake, and thro

3

the Riches of his Grace, and his abundant Mercy
towards me. And now I will only fpeak a Word
to our Friends here. You all know we have had
many Troubles, and much Blood hath been fhed,
and there hath been a Vacancy as to a fingle Per-
fon : But the Nation did earneftly defire him that
now reigns; and I wifh from my Soul he may
reign glorioufly and righteoufly, and reign here
fo, that he may reign for ever. And now they
have the great Mercy they did defire, I wifh
that they would make" a right Improvement of
it, and that they would walk in fomeMeafure an-
fwerable to that Mercy that they have fo much
defired. I fhall beg this, as a dying Man, That
as they have received a Mercy, which they ac-

count fo exceeding great, that they would walk
anfwerable to it, that God might have the Glory,
and the Nation might yet flourifh in Peace and
Righteoufhefs. I fhall beg of thefe Gentlemen,-
(fome of the Guard) and all others that have a
great Affeclion to their King, that they would
pray more for him, and love him more, and that

they would fwear lefs, and drink lefs ; for if you
were beyond Sea, to hear what I have heard of
this Nation, it would make your Hair ftand on
end, and your Ears to tingle. They fay cer-

tainly, that notwithstanding the great Anfwer
they have had of their Defires, yet if they go on
in the Way of Wickednefs and Blafphemy, which
they report do abound in England, (for my Part, I

have been a clofe Prifoner, and have fpokeu with

no body almoft fince I came) that this Nation .

cannot ftand three Years together : Therefore I

fhall make it my humble Requeft, That as this

Nation hath fiourifhed and gone beyond other

Nations in Piety and Religion, it might flourifh

ten
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ten times more than it hath done thefe many-

Years upon the fame Account. It hath been a

Nation that hath profeffed the Gofpel, which in-

deed hath flourifhed here more than in any other

Kingdom, and fo it hath had more Glory and

Honour than other Nations ; and I defire it

may continue, that you may have Peace within

your Palaces, and Plenty within your Dwellings.

Oh that every Man would ftudy in his Place to

fear God, and honour the King, and to give

Glory to God, and walk in fome Meafure an-

fwerable to thofe many Mercies they have and

do enjoy ! And, that as they have what they fo

much defired, every Man would now beg, that

the Gofpel may fiourifh, and that Righteoufnefs

and Truth may be in the Midft of you ! There

is fomething that I mall fpeak more; I would

be loath to" fpeak, fo as to offend you in any

thing. (Then replied the Sheriff, I am glad to

hear thefe Expreflions from you) Sir, let me tell

you, becaufe it is a very great Matter, and looks

like a black Thing that is charged upon us in the

Indictment, I mould have abhorred it, had there

not been a Face of Authority, an Authority that

then was owned ; had it not been fo, I fhould

have abhorred to have done any thing in that

Bufinefs, as much as any Gentleman here : There-

fore, I thank God, I have Peace as to that, and

Peace as to all my Iniquities whatfoever, thro'

rich Grace and Mercy. And truly as to the

Caufe, I am as confident even as I am of my
Refurrection, That that Caufe which we firft

took up the Sword for, which was for Righte-

oufnefs, and for Juflice, and for the Advance-

ment of a godly Magiflracy, and a good Miniftry

(however fome Men turned about for their own
Ends) fhall yet revive again. I am confident, I

fay, That Caufe for which fo much Blood hath

been fhed, will have another Refurrection ; that

is, you will have a bleffed Fruit of thofe many
thoufands that have been killed in the late War :'

But I would leave this to all my Brethren and

Friends, that they would keep their Places, wait

upon God, ftand flill and fee the Salvation of

God ; and rather fuffer, than do any thing to

deliver themfelves by any indirect or unjuft Ways.

If his Majefty had been pleafed to have given

me my Life, or if I had come over, or heard

(for I had a Warrant for my Return into Eng-

land, from the Houfe of Commons; but I fell

fhort two Days, and fo was fain to go back)

time enough of the Proclamation, I would, thro'

the BlefTing of God, have lived quietly, and ra-

ther have fuffered, than have done any thing

againft the Law of the Land, and I would fay this

to all good Men and others ; rather to fuffer, than

take any indirect Means to deliver themfelves,

but to wait upon God, keep their Way, ftand

ftill and fee the Salvation of God : And God,

when it fhall make moft for his own Glory, and

the Good of his People, will deliver, and that

in fuch a Way that himfelf fhall have Glory in,

and the Gofpel fhall have no Reproach by. But

becaufe fome think we are Enemies to Magi-
flracy and Miniftry, I fhall only fay this, That I

always (I thank the Lord) did pray both for

Magiflracy and Miniftry, and that you might

have righteous Laws eflablifhed > that fo Judg-
ment may run down like a Stream, and Righte-

oufnefs like a mighty River : And that lhall be

mv Prayer now, That God would give you Peace

Vol. VIII.
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and Truth, and fcatter them that delight in Blood
and War.

Mr. Corbet'; Speech. g

WE are now dying Men, and upon dying
Ground, and we are now in the Prefence

of the great God, to whom we are now goino-

:

Truly I defire to fpeak in his Fear touching that
which we are here come to fuffer for. I will only
fay this, (Mr. Sheriff) Both the levying of the
War, and that Act that we are now accufed and
condemned for, if they had been done without
Authority, they had been abominable ; and to
juftify that Authority, I do not come here to do
it. The Parliament, the Wifdom of the Nation,
that now' is, hath decried it down, and faid 'tis

void ; and the Court of Juftice, where we have
been in Purfuance of their Judgment, hath given
Judgment againft us. Truly fo long as that

Act of Parliament ftands on Foot, Judges muft
give Judgment accordingly ; but there have been
many Appeals about that Authority, and the
Nation hath been governed by it, and the Na-
tions about us have owned it, and we are now
going to God who is the righteous Judge, and
that Word is upon my Heart, Ifa. xxxiii. 22.
Truly Men may judge, and they may make
Laws; and it is our Duty to fubmit to the Laws
of the Nation, or leave it if we think them too
hard. But whatfoever Laws are made, God is

our Judge, and he will judge this Caufe, and
God is our Lawgiver : It is a Scripture Phrafe,

God is our Lawgiver ; and he is alfo our King, and
he will fave us : He will judge the Caufe of his

People: And I hope that the Minds of fober
Men will wait for that Judgment. Truly, Mr.
Sheriff, as concerning that common Afperfion
laid upon us, That we fhould be againft Magi-
flrates and Miniflers; the Lord knows it is my
Principle, and I defire there may be a Handing
fettled Government, a godly Magiflracy, and
likewife a godly Miniftry in this Nation : And
I pray God grant that his People may be bleffed

under them. And truly, for the Magiftrate that

now is, the Hand of God hath brought him into

the Throne : While I have been in other Na-
tions, I have bleffed God, and defired the Lord
that he may rule for God, and be a Terror to

Evil-doers, and countenance the true Profefibrs

of the true Proteflant Religion, that he may de-

fend both Religion itfelf, and the Profefibrs of it.

Truly there have been many (as they call them)
Sects and Herefies, that have fprung up in thefe

later Times ; but bleffed be God, there have
been alfo great Appearances of God, and much
Light is broken out, more in this Nation than I

could ever hear of or fee in the Nations round
about, though they profefs the fame Religion.

I have been among many whom they call Re-
formed Proteftants, but of true Proteftants, fuch

as hold their Profeffion in their Lives, there are

more in this Nation than elfewhere, and they are

not to be compared for Number, bleffed be God,
and the Lord increafe them and multiply them
daily; for the Glory of the Nation is not in a

Multitude of People only, but of fuch as fear the

Lord, and worfhip God, and lift up his Name :

And truly my Defire and Prayer is, That the

Gofpel, the true and glorious Gofpel of God,
the Gofpel of Jefus Chrift, may have a {rts

5 D Courfe
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Courfe in this Nation, and may be glorified in

the Lives of Men, as weti as in their Words.

As for the particular Way of Worfhip that

I ajn of, I (hall only fay, That in my Judgment

and Confcience I have and do understand that

which is called the Congregational Way to be

neareft to the Word of God ; and I do freely

bear my Teftimony to the ConfefTion of it, that

is extant, which was made at the Savoy : But

with this, that alfo of the AfTernbly of Divines

that was made in the Time of the Long Parlia-

ment, and the Declaration they made concerning

Religion, faving only as to the Difcipline-part

:

As to the other, I do fully fubfcribe unto it ; for

! think that the faid ConfefTions are the raoft

clear of any Proteftant ConfefTions (whereof I

have feen divers) that are extant ; and in foreign

Parts they will confefs as much.

Mr. Sheriff, As to what I fhall defire for the

Nation (for truly we are taking our Leaves of

it, and we fhall fee your Faces no more) that

which I upon the Knees of my Soul do beg for

this Nation, is, That as they are Proteftants in

Name, and take that upon them in Profeffion,

fo their Lives may be anfwerable. Truly nothing

doth more dread my Spirit, and caufe me to fear

the Wrath of God to come upon this Nation,

than when I hear that amongft thofe which bear

the Names of Proteftants, there is fuch Prophane-

nefs, Drunkennefs, Swearing, and fuch Abomi-
nations that are not to be named, no not among
moral Men. The Lord ftop the Courfe of them,

as alfo the Growth of Popery and Superftition,

and that ehe Truth of God may break forth, and

that Men may love it ; for truly the Gofpel is

worth the loving, the Truths of God are worth

loving : And if we love them, then truly God
will love us* and blefs us.

Mr. Sheriff, For my own Part, if there were

any here that I knew I had wronged, I would

afk them Pardon and Forgivenefs, if I knew
them. I muft confefs, I have been in many pub-

lic Actions ; I have been of all the Parliaments

fince the late King's Reign •, and in the begin-

ning of this Parliament, I muft confefs (I being

called to it) did think it was my Duty to act ac-

cording to the Ability God gave me, and to de-

ny myfelf. I thank God for it, I came with an

Eftate to the Parliament ; and I blefs God for it,

1 lpent it while I fat in the Parliament : And
truly, I thank God, they cannot find any Eftate

that I have forfeited; for I have none to forfeit.

This Bufinefs that we are here for, I was very far

from being a Contriver of. When the Bill came
into the Houfe, I muft confefs, I being a Mem-
ber of the Parliament, did fomewhat wonder at

it, ar.d I did fpeak againft it ; but when it was

pafs'd, and I was named to be a Commiffioner,

truly, it being done by that that was then called

the Authority of the Nation, I did think I was

bound to obey in that Refpeft. I will fay no

more. I never fat but once in that they called

the High Court of Juftice •, but for that I'll fry

no more. I. do not come to condemn that Au-
thority and Power; neither will I now (becaufe

the Parliament, and the Nation, and the Spirits

of Mtn, are againft it) juftify it. (And being a

little interrupted, he faid) I will not fpeak to of-

fend any Man. Truly, I thank God, I never

got any thi ther of King's Lands, nor Bi-

Jhops, nor Dean and Chapters Lands ; I never

knew what belonged to the Trade of buying

or felling Lands, I thought I was in a better Way,
looking to that Station which God had called me
to. And as my Brother faid, Let Men hold to
their Stations* and to what God hath called

them ; and fo ferve God and their Country, and
let them not be afraid. And I think it is the"

Honour of good Chriltians, and of good People,

to be obedient to the Government they are under,
and to uphold it to the uttermoft. I have not
much more to fay. If any Man hath done me
any Wrong (as I perceived when we came along
fome Peoples Tongues were againft us) I pray
God forgive them. I defire not to open my
Mouth againft any of thofe Reproaches we met
with. Some I perceived did exprefs their Love,
and their Love to my Soul ; and I hope God
will hear their Prayers. And while we are in

the Land of the Living, I fhall defire to do as

we have done fince his Majefty came to the Go-
vernment. When we were in Holland, we did
pray for the King and the Government, and de-
fired of the Lord that they might fettle Peace
in the Nation; which, if we love our Country,
we ought to rejoice in, and our private Interefts

muft give way to it. And truly I fhall defire

even from my very Soul, that if any Man here
or elfewhere hath wronged me, that the Lord
would forgive them. And truly the Court of
Juftice that pafs'd their Judgment upon us, as

the Law ftands, I think, did according to their

Places. And if we may have Liberty in a few
Words to commend ourfelves to God, I fhall

,
trouble you no further ; and I thank you for
your Civility.

Then Col. Okey /pake a few Words, as follozveth.

Mr. Sheriff, I will not trouble you with any
thing that he h^th faid, only fomething which I

thought to fpeak, as to my own Judgment. But
this I would leave among you that live in the

Land of the Living. I have been in moft re-

formed Places where they call themfelves Prote-

ftants, but I muft tell you, there is a great deal

of Difference between their Minifters and the

Minifters that be in England; and fo of their

ProfefTors. And therefore, as God hath given you
fuch Minifters as fcarce any other Nation hath

befides, fo that you would honour and refpeft

them ; as alfo thofe that are ProfefTors and godly
People ; not fuch as have a Shew only, but thofe

that are really fuch, that you would countenance

them, and honour them ; for as for Minifters and
People that live according to the Word, I think

there are not fuch again in the World as are to

be found in thefe Nations. I fhall add one Word
further.

I was, as near as I can reckon, a Major and

Colonel Tixteen Years in the Army (I ODly fpeak

that, becaufe I have a Word to fay to another

thing) I do not know whofe Ox or whofe Afs I

took away in that fixteen Years time ; and if I

have done any Man any Wrong, I hope and de-

fire they will forgive me, as one that had many
Failings. And whoever hath proceeded againft

my Life, either in England or Holland, for there

was one (who formerly was my Chaplain) that

did purfue me to the very Death, where I re-

mained but two Nights, and was going back

again (for I had done my Bufinefs) but both him

and all others upon the Earth I forgive as freely

as I defire the Lord to forgive me. I have no

Malice
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Malice either to Judge or Jury, but defire that

the Lord would forgive them •, as alfo thofe in

Holland that fent us over, contrary to what they

did engage to my Friends : We will fay nothing

of them, but pray God that our Blood may not

be laid -to their Charge, nor to the Charge of any

in England.

Then Colonel Barhftead addreffed himfelf to

fpeak, as followeth.

Colonel Barkstead'j Speech.

Mr. Sheriff,

I
Shall, as near as I can, obferve your Order,

and not willingly do any thing that fhall give

Offence. I muft confefs the Weaknefs of my
Body is fuch, which harh not been of a Day, but

of a long time, that it will not give me Liberty

to fpeak much ; and I have had this Advantage,

that my Brethren have fpoken before me ; and

were I to fpeak at large, I muft fpeak over the

fame things which they have fpoken already,

and I am unwilling to trouble you with that,

becaufe you faid your Time was overflipt, and

therefore I fhall only fpeak to the Caufe as it was

at firft ftated (and, I hope, without Offence, we

fefs, I fpeak the rather to that, becaufe there
hath formerly been fomething afted byvme to-
wards Perfons that were not of my Judgment,
which I have fcen fince was very hard ; and I

blefs God, I have feen it, and have been lorry
for it : And therefore I do defire, that all that

fear the Lord, would make it their Work and
their Bufinefs to ftudy to love God, and to love
one another, and to love the Nation wherein
they live, and to give no Difturbance to it : For
certainly, Sir, I fhould leave this, as that which
the Lord hath fettled upon my Heart-, their

Work is to fit ftill, yea, their Strength is to fit

ftill, for the Lord will do his Work in his own
Time ; and when he comes to do the Work, there

is none fhall hinder. I think you have had all

Experience of it in the late Works which the
Lord hath done ; for I muft own it his.

Indeed, Sir, I am forry that my Weaknefs of
Body doth prevent me from fpeaking more to

you ; yet I do blefs God that I have this Op-
portunity. All I fhall fay further is, That there

is a Truth (and I hope I may fpeak it without
Offence) that is much upon my Spirit, and I am
confident I fhall fpeak it without any Offence at

all. 1 think we are all here Chriftians, and there

is none here (I think) but faith the Lord's Prayer,
may fay fomething to that, fo far as the Afts of and fayS} rh Kingdom come^ th wm he done in
Parliament have feal'd it tip, or rather left it open.)

Truly therein I did engage very freely at the

beginning of the War for King and Parliament,

and in the Place to which I was chofen, I blefs

the Lord he made me faithful to thofe I ferved :

As to what hath been fince that, I fhall forbear to

fpeak to, only in the general fay, That before

and fince I came into this late Trouble, I have

begged of the Lord to give me a Sight of all

my Sins, and fhew me a Pardon in the Blood of

Jefus Chrift j which, through free Grace and

Mercy, I can fay the Lord hath done. I could

not have flood with fo much Comfort as I do

now at this time, if he had not given me an Af-

furanee of the Pardon of all my Sins •, and where

he hath fpoken Peace, there is none can fpeak

War or Trouble. I conceive it not proper to

give you here an Account of my Faith ; for if I

fhould, I fhould go very little afide from my
Brethren that have fpoken before me : That
which hath been my Judgment and my Practice*

hath been the Congregational Way •, I muft own
that, and do. I fhould much rejoyce to fee a

Spirit anfwering that great Mercy that the Lord
hath given to this Nation ; I mean that great

Mercy that he hath bellowed in giving them the

Gofpel, and that in fuch a manner, as truly we,

though we have been fome hundreds and thou-

fands of Miles among the Proteftants abroad,

yet I do not know it to be fo pure as it is in this

Ifle, bleffed be the Lord •, and 1 hope to the Na-
tion of England the Lord will give Hearts to

walk accordingly.

And as to the Bufinefs of the Government of
this Nation, as it now flands, I have prayed for

it, and can pray for it, and fhall, as long as I

have Breath, pray for it; and do, from my Soul,

defire that the Lord would blefs the King, and
give him a Heart to rule for him, and his Glory,

and then I am fure the Lord will profper him.

Indeed, as to thofe that fear the Lord in the

Nation, I could wifh that the Lord would fettle

them, and rftake them of one Mind-, bur that is

thf Work of the Lord, and it muft lie there ;

and truly, he will do it in his Time. I muft con-

Earth, as it is in Heaven, &c. and I hope they

go through the Prayer, and fay why they do pray
that Prayer; alfo fay, For thine is the King-
dom, the Power and the Glory, for ever and ever.

Amen. God hath given the Kingdoms of the

Earth to Jefus Chrift, he fhall reign ; and hap^

py and bleffed is that King and Nation that hath
him for their King. And certainly, for His
Majefty that now is, to reign under Jefus Chrift,

is no Dishonour at all to- him : For Chrift doth,
and fhall rule over all the Kings, Princes, and
Nations in the World. And therefore, indeed,

this is that Kingdom that is moft certain, and
that we do defire, and all pray that it may come ;

and I do wifh that all Perfons would have aTen-
dernefs, and not to be at Enmity with, -nor hate,

nor, as much as they can, cut the Throats of
thofe that own that Kingdom, and the coming of
that Kingdom.
As to other Things, there hath been fo much

faid, that I fhall forbear fpeaking; only this, as

to the Bufinefs of the King, I blefs God I can
fay it, I was no Actor or Contriver, either with-

in or without. I was many Miles from this Place

when that was doing : I was put in by the Au-
thority that then fat, and I was called and chofen
to that Work ; and truly, what I did, I did

without any Malice, without any Contrivement
in the leaft; and did, even to the very laft, pray
for him : And fince His Majefty, that now is,

came to the Throne, I have, as I have pray'd

for my own Soul, pray'd for him, and that he

may reign in Peace and Righteoufnefs, to the

Glory of God, and the Good of all the People
of the Nation. I fhall not trouble you with

more, becaufe I fee your Time is pad, and my
Weaknefs is fuch, that 1 am necefiltated to break
off.

Then Col. Okey /pake further, as followeth.

Mr. Sheriff,

T is not only our Judgments now, but it was

our Practice when we were beyond the i

We did fhun any Difputes, nay, we avoided Oc-
cafions

I
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cafions of feeing our own Countrymen, becaufe

we would have nothing to do with the Affairs

in England, but to pray for them, and to per-

fwade to be quiet, and to fit ftill ; fo that we may
fay, as Paul did in another Cafe, They neither

found us in the Temple difputing, or "wrangling, or

Jlirring up the People ; only our Work was to pray

for them.

Then Mr. Corbet faid, Now we have done [peak-

ing to Men, we may now /peak unto our God ; truly,

he mufi help us, and give us his own Spirit : Men
nay fay Prayers, and read them, but to pray in

the Spirit, and to pray fo, as to be accepted with

God, requireth much Strength and Affiftance from
him. Then Mr. Corbet addrels'd himfelf to

Prayer, which was very long. The Conclufion

was omitted, becaufe of a buftling among the

Horfes.

Then Col. Okey addrefs'd himfelf to Prayer.

Then Col. Barkjlead addrefs'd himfelf to Prayer,

having firft fpoken to the Sheriff thefe few Words
following.

Mr. Sheriff,

I do fee your Time is fpent, and we are drawn
up into a very narrow Compafs ; and I hope you

will take my Word now as before. 1/ball only fpeak

a Word or two unto the Lord, and no more.

Then Col. Okey fpake a few Words more, as

followeth.

/ did break off Duty, becaufe you dejired it, and

J would, not be troublefome to you.

Then he very earneftly exprefs'd himfelf fur-

ther, as followeth.

O love the Lord, and hate all Things that are

evil. 1 havefound by Experience, more Evil in the

leafl Sin, than Good in any Thing this World can

afford ; there/ore I beg it of all that are here, to love

God, and to hate that thai is evil. The Lord give you

Peace and Truth. I hope our Relations fhall not

fare the worfe for us, but that you will fhew them

Kindnefs. And as to what my Brother faid, I thank
the Lord, I have the Affurance of his Love, and

the Pardon of my Sins through the Riches of his

Grace, andfree Love in Jefus Chrijl.

After this, Col. Barkjlead call'd a young Man,
who was known to him, and taking a Silver Box
out of his Pocket, he charged him to give it to

his Daughter.

Their Speeches and Prayers being ended, the

Executioner clear'd the Cart of the reft of the

People who were gotten in, and then pull'd down
their feveral Caps over their Eyes, and upon the

lifting up their Hands, the Cart was drawn away ;

at which Time, Col. Bark/lead efpecially was
heard to fay, Lord Je/us, receive our Souls ; and
after he had hanged for a little Space, he lifted

up his Hand.
That which many did efpecially take Notice

of, was, That there was not fo much as the leaft

Attempt made by any to raife a triumphant Shout
upon the drawing away of the Cart, -

t but there

rather appear'd the Symptoms of an univerfal

Face of Sadnefs in that vaft and generally tumul-
tuous Affembly, who were the Spectators of their

feveral Deaths.

They all hung near about a Quarter of an
Hour: The firft that was cut down was Col.
Barkjlead, who was quarter'd according to the
Sentence ; the other Two hanging all the while.
The next cut down was Col. Okey, Mr. Corbet
hanging ftill, who, after Col. Okey was quarter'd,

had the Execution done upon him alfo, according
to the Sentence. Their feveral Quarters were
brought back to Newgate, about Five of the
Clock in the Afternoon, to be boil'd.

A brief Account of Col. Okey'j Funeral.

WHEN Col. Okey*s Body was quartered, it

pleafed the King to fend a Warrant to the
Sheriff of London, to deliver the macerated Body
to be buried where his Wife fhould think meet

;

which Thing being granted, without Petitioner
Application from her, or his Relations; and the
Rumour of his Funeral fuddenly flying about the
City, and the Place appointed at Stepney, (where
his firft Wife lieth in a fair Vault, which he pur-
chafed formerly for a Burying-Place for him and,

his Family,) there was a numerous Concourfe of
fober, fubftantial People affembled to Chrifi-

Church, to attend the Corpfe, and fome Thou-
fands more were coming thither to that Purpofe j

fo that there were in view about Twenty thou-
fand People attending that Solemnity at, and
coming to the Place aforefaid, who in a folemn
and peaceable Manner behaved themfelves, as

that Affair required : Yet it fo pleafed the King
to revoke his firft Grant to Mrs. Okey, and by the
Sheriff of London to difappoint and fend home
again the Company attending the Funeral ; which
the Sheriff with much Harfhnefs, and many bitter

Words, did his Work. The People, though
much troubled at the Difappointment, yet, fo

foon as they underftood the King's Pleafure, de-
parted, and left the mangled Limbs to the Dif-

pofal of them that had devoted them to the Gib-
bet and Ax : The Company left many a thou*
fand Sighs to attend him to his then unknown
Grave.

That Night the Body was carried to the Tower
of London, and there, by Mr. Glendon, Parfon of
Barkin, was buried with the Service-Book, afrefh

wounding his bleeding Limbs thereby ; but Rapes
are imputed only to the Ravifher. Mr. Glendon

could not but fay, that his Body was laid there,

in fure and certain Hope of a joyful Refurrecti-

on. His Teftimony was true, though a Poet of
their own. And now there he lies, and the Tower
of London is his Tomb. His Epitaph he partly

writ in the Hearts of Thoufands at the Place

of Execution.

For a particular Account of the CharatJers and

Behaviour of the Regicides, and their Trials, (as

given by their Friends) fee Ludlow'* Memoirs,

Vol. 2- p- 59> to 93. and p. ^9, to 104.

NUMBER
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NUMBER IX.

7#£ Speech and Deportment of Colonel James Turner, * at his

Execution in Leadenhall-Street^ January 21, 1663, who was
condemned for Felony and Burglary', in breaking open the

Houfe, and robbing of Mr. Francis Tryon, Merchant
,

living in Lime-Street, London.

About Eleven o'Cloci, Col. Turner, (attended with

Mr. Ordinary of Newgate, and another Mini-

fter,) was drawn in a Cart to a Gibbet eretied

in Leadenhall-ftreet, at Lime-ftreet end; where

comings Col. Turner call'd the Executioner to

him, told him, that his Friends were defirous of

all his Cloaths, and that in Confideration thereof

he gave him 50 s. and 2 s. 6d. to drink, and

about 15 s. to the Serjeants and Teomen, attend-

ing to fee his Body and Cloaths delivered to one

Mrs. Smith there : And Jlanding in the Cart,

faid as followeth.

SIR Richard Ford, and you, the other Mr.
Sheriff, and all you Gentlemen : I am come
hither to pay that Debt I owe, and that

every Man owes to Nature; 'tis the juft Hand
of God upon me For my Sins, and there is no

Man hath done me Wrong in it ; and truly, it is

my Sins, and the greatnefs of my Sins, (and that

I am very fenfible ofj) hath brought me hither •,

and the greateft Sin that troubles me, and lies

upon me, (which I hope the Blood of Jesus
Christ, nay, I am confident, the Blood of

Jesus Christ hath wafbed all my Sins away,

)

is that Sin which I was much addicted to, and

that was the Sin of Prophanenefs ; of blafpheming

God, of taking his Name in vain. It is truth,

I muft not only accufe myfelf, but, in fome Senfe,

give you the Truth of my Confcience. I never

heard any Man or Woman, or whatever they

were, fwear in my Life, but I did tremble to

hear them : For keeping of Company with Gen-
tlemen of Honour (they were Men of Quality,

though that were an ill Quality in them) was the

Occafion of it. I never kept Company with any

poor, bafe, inferior People, with any Thief, or

any fuch like bafe Perfon, in all my Life, but fled

from them, and avoided them, 'till this Accident.

Truly, thofe poor Men engaged in it, I muft free

. them, 1 brought them into this Bufinefs clearly and

freely ; and i befeech you, Mr. Sheriffs, as I am a

dying Man, that you will help thofe People in

this Bufinefs ; poor filly Men ! As I was telling

you, for that great Sin of Swearing : Keeping

Company with Perfons that did fjvear, I did get

a Habit of Swearing, though I hated it and

loath'd it, when I oblervtd it in myfelf, and yet

may be, did it again, forgetting prefentlv and

not obferving, being of a hafty Nature. It was

my Rafhnefs, and my Inconfideratenefs, that hath

brought me hither. Gentlemen, it is expected

by all the City, and by all the World, that knows
me, that I fhould make fome great and notorious

Confeffion ; it is Truth, I muft, and freely do
here confefs, as I faid before, that 'tis my Sins

in general, and that Sin of blafpheming God's
Name ; I do charge myfelf particularly with

that, as the Occafion of bringing me hither : As
for the Fact itfelf, I do tell, ye, it was my own
Aclj my own Contrivance, and the poor Souls

that are yonder, knew nothing of it.

Gentlemen, you will live when I am gone :

There is my two Sons ; I here declare, as I ex-

pect Mercy by and by, at the Hands of my Sa-

viour and my God, they are as innocent as any
Perfon that looks upon me. For the youngeft,

rny Son Ely, he never knew or heard of one
Penny of the Money, or Bufinefs at all ; there-

fore he is clear ; he was in his Bed that Night it

was done, and in the Morning it was removed
from my Houfe : For the elder, he never knew
of any Monies, or any thing of it-, only I did

tell him, that it was a Merchant's Money that

was broke, and that I would fecure it for his

Wife and Children ; fo that he was clearly inno-

cent of any thing of the Fact, of the Robbery
of the Houfe ; he knew not that it was Mr.
Tryon's Money, but did carry that Money with
me to Tower-Hill, as I bid him; fo that he is as

innocent as the younger. You underftand me,
Mr. Sheriffs ; if you bid your Servant take fo

much Money, carry it, and difpofe of it as you
direct him, What is it to him how you came by
that Money ? So that I fay, this elder Son, he
is (I fpeak in the Prefence of God) as free a9

the other.

I do beg and befeech you, Mr. Sheriffs, in the

Bowels of tender Mercy and Compaflion, that

you would go to the Lord-Mayor, to the Court
of Aldermen, that thefe two poor young Men
may be difcharged ; let them not lie there until

the next Scffions, among Thieves and Murderers,
for they will be utterly undone. They are come
from the Loins of good Parents; my Father was
an ancient Reverend Divine, a Parfon within

eleven Miles of this Town, a godly Minifter,

forty odd Years Minifter of one Parifh; no Man
more beloved than he, a Man of Charity, and
for Peace, never fuffer'd them to go to Law >

Vol. VIII.

This Speech fhould follow Lis Trial in Vol. 2. p. 523.

F. he
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he was Juftice of Peace amongft them, Mediator

for them ; if any Poor wanted any thing, they

came to him, he relieved them •, he did all the

Poor's Bufinefs, and compofed the Differences of

the Rich likewife: I am the Son of that Father,

though an unfortunate Son. My Wife was a

Gentlewoman's Daughter in Dorfetjhire, her Mo-

ther had a great Portion, and is yet living 5 they

are of the Family of the Foyles, 8000/. the old

King had of her Uncle, which was lent; they

were Perfons of Quality. I fay, thefe Children,

they came from the Loins of good Perfons. This

1 fpeak in reference that you will take that fa-

therly Care, that thefe two poor Boys may be

turn'd Out of Prifon. Their Mother hath nothing

to fupport them : Suppofe it your own Wife's

Cafe; add not Affliction to Affliction ; reftore

her Children to her this Night, let me beg it*

that God may be praifed and glorified in the

Truth of all Things. Will you promife it, Mr.

Sheriffs, that you will endeavour it ?

Six Richard Fordt I do; I have been ready at

all Times to promife you any Thing which was

in my Power to perform ; but afk not that which

is not iri my Power to grant : You defire they

may be difcharged to Night.

Turner. That's but comparatively j as foon

as poffible.

Sir Ruhard Ford. I do promife you, that this

that you have declared concerning your Sons,

{hall be communicated to the proper Judges,

and I will endeavour that they may be put out

of our Goal.

Sir Richard Rives. And I will ufe my Endea-

vours in the Thing.

Turner. Pray do, they know nothing of it;

pray put them out, my Wife will want them

;

fhe hath no Comfort left, and this will ruin her.

Sir Richard Rives. We will do our Endeavour

;

proceed on.

Turner. I have done, that's for the Children

;

then for William Turner, what he did, he did at

my Inftigation ; he a&ed this at my Entreaty,

it was wholly by my Direction, therefore let the

poor Man be likewife difcharged, if there be no

other Thing againft him but this Fault.

Sir Richard Ford. We will promife that we

will take all Occafions to give an Intimation to

the Lord Chief Juftice what you have declared,

in extenuating of his Crime, as he was a Hire-

ling of yours.
m

Turner. I have told you that it was my bins

that hath brought me hither ; and truly 1 muft

deal really with you, this Nation is very full of

Sin, of crying Sins, of Sins, that (without God's

wonderful Mercies) the Land will fuddenly

mourn by his Hand : I have every Year expected

the fweeping Plague to come and take away

two thirds of the Nation for the Sins that he

upon us ; and truly, notwithstanding the Mini-

Iters of God do preach, and call, and cry aloud,

vet no body regards them. Truly, from the

Magiitrate to the very Peafant, there is abun-

dance of Neglect to the true Service and Fear of

God, that my Soul has bled and groan'd within

me, as I have gone up and down the Streets,

and as 1 have lain in my Bed. And I muft in-

genuoufiy confefs to you, that I have not once or

twice, nor a hundred Times, but a thoufand

Times, wifh'd myfelf diflblved, and in another

World. I have been fick of it, not for any

Want, but with the meer Trouble, the Diflike

that did fo difpleafe me, to fee all manner of

Bufinefs in Tumults and Diforders, and Sin, and

all manner of Wickednefs ; that truly I have

had no Pleafure (thefe latter Years) in the World ;

indeed I have not. I have (to my poor Wife)

faid many a hundred Times, Lord God, that

thou wert- in thy Grave, and I too, were it not

for thefe poor Children ; truly, I could beg it

of God, feeing all People are in Combuftion,

none tied in Love and Amity. When I was a

Boy, there was no fuch Doings ; my Father, I

told you, was a Minifter, there was eight or ten

Gentlemen, adjoining Families, who kept a Houfe

of Hofpitality, loving Friendfhip, Peace and

Quietnefs ; but now there is no fuch thing in the

World : It is a new World, a World of Malice

and Difference ; and 'tis to blame, that Brethren

do not hang together in Unity.

It is expected, that I fhould declare here, as

a dying Man, fomewhat to free myfelf from thofe

Afperfionsj Accufations, and Calumnies, that

have been laid upon me ; thofe Marks with black

Coals that People have laid upon me; I do declare

to you, there are a great many Scandals that lie up-

on me. I fhall not juftify myfelf at all, but rather

accufe myfelf, that I am, as St. Paul faith, The

greatefi oj Sinners. But for thofe Things that are

laid upon me, I muft clear my Family and my
Reputation, as I can before God, and in Jesus
Christ. It is laid uport me, that I fhould

take 200/. of Dr. Hewyfs Lady, for to afilft her

in the helping her Hufband, that was, in the

getting him a Pardon or Reprieve. To that I

anfwer^ (I know not whether I fhew'd you, Mr.

Sheriffs, my Lady's Certificate or no; I heard

not of this Bufinefs 'till within thefe two Nights)

I never heard of her, nor her Hufband, in fuch a

manner; no, I would not have had that Sin mix'd

with my Blood, not for ten Thoufand Worlds ; I

fhould have thought, whenever it had enter'd into

my Cogitations, I fhould have thought myfelf

eternally loft : But about that, I fent Mr. Gray, of

Black-Friers, who rode thirty-two Miles the other

Night, and he hath brought a Certificate under

her Ladyfhip's Hand to the King; which Certifi-

cate, if they will go to my Wife, they may have

it, and print it. She writes, fhewing it to the

King's Moft Excellent Majefty, That fhe was

inform'd, that James Turner, Gent, a Prifoner in

Newgate, is accufed for taking 200/. of her to-

wards the reprieving of her Hufband ; fhe doth

declare fhe never knew him, nor heard of hinv

therefore fhe is bound in Confcience to free him

;

and fo fhe humbly takes her Leave. This is at-

tefted by that Gentleman, with an Affidavit under

the Hand of* Sir John Brampfton, Knight. She

crot a Letter from Secretary Thurlow, wherein he

writes, and fets forth all the Bufinefs, That one

Col. Whetton had 235/. of my Lady Hewyt, to

procure this Bufinefs ; and that Whetton did pre-

tend, that he had given Thurlow a Hundred

Pound of it to that Purpofe, which he there, un-

der his Hand, denied that he ever received one

Penny, directly or indirectly ; fo that Whetton

was the Perfon clearly accufed, and fhe fent me

Word, fhe is fuing him for the Money •, fo for

that I hope I have vindicated myfelf before God

and the World.

In the fecond Place, there is another Calumny

thrown upon me, and that is, That I fhould cozen

or deceive the King that now is of'fome Monty,

when I was beyond Sea with him ; truly, it is

well
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well known to Thoufands of the World, I. was

never out of England, never beyond Sea with the

King, never cozen'd him of a Penny; that I

have ferved him and his Father with all the Sub-

ftance that I had, with my Blood, and with all

my Fortune and Goods, as a hearty Subject

mould, and I pray God receive my Soul but with

a Drop of his Mercy, fo fure as 1 ferved the old

King, and pray'd for him, and loved him.

The firit Commiffion that ever I had, was el-

deft Captain of Horfe to William Marquis of

Neivcajlle, in his own Regiment; I gave him

the Troop, Fourlcore and feventeen Men, well

Horfed ; 1 never received one Penny Advance

for the faid Troop, and but one Week's Pay for

myfelf and Officers, and three Weeks Pay for my
Troopers, in all my Life, not a Penny more: 1

ferved him faithfully four Years, or thereabouts.

I was a Prifoner at London-Houfe, at Tork, in the

Tower, at the Council of State, the Court- Mar-

shal, and the Council of War of Oliver's : I was a

Prifoner at Luton in Bedford/hire ; bringing the

King up from Newark to Oxford, I was wound-

ed, lhot in the Neck, and taken Prifoner: And
'tis very well known by Mr. William Cotton, who
is one of the Gentlemen Harbingers of the King's,

he is the ancienteft to this King, and hath ferved

his Father in that Office ; it was his Fortune to

be hard by when I was (hot, who was then a

Stranger to me, but he being one of the King's

Servants, and hearing a Lieutenant Colonel of

the King's was flain, he came in ; after I was

lhot, I was crept into a Hedge among Briers

and Thorns, fo deep, that he was forced to cut

a Way to come at me, and fo drew me out, or I

had died there. I was Prifoner at Luton fo to

St. Alban's, where I lay in Cure in the Compter,
'till it coft me, my ficft Penny reckoning, fixty

odd Pounds in Gold ; they trufted me, and took

my Word, 'till I could fend to Tork, where my
Wife lived, nineteen Miles beyond Tork: When
I was able to ride, I was brought to Town, put
into London-Houfe, where 1 abided, and paid my
Ranfom, no Exchange would be allow'd. The
King that is dead, (of Hefted Memory) fent three

Exchanges for me, his own Trumpet, Sir Mar-
maduke Langdale's Trumpet, and my own Trum-
pet. The Committee at St. Alban's returned the

Trumpeters Word that I was dead, for my
Wounds were mortal, and fo I believe they did

think I was dead. Afterwards I had Command
of more than one Troop, and I was Lieutenant

Colonel to Sir John Prefton, and was eldeft

Captain to the Marquis of Newcaflle.

Sir Richard Ford. I have no Pleafure to inter-

rupt you ; if you have any thing to fay, that may
fit you for your Change, as Marks (for avoiding

thefe Inconveniencies,) to the People "

Turner. I have done, Sir Richard.

Sir Richard Ford. I do not apprehend this a

prop?r Work for a dying Man, in good Earned:
methinks it is not a proper Work, for you to give

this Narrative now of the Affairs in the Army.
Turner. I have but a few Words more ; I have

wholly told you, that it was my own Contrivance,

and no body's elfe, that 1 come hither, and
therefore I do juftly fuller here by the Hand
of God and Juftice ; and 1 do defire all Chriltian

People, that either hear me, or fee me, or fhall

hear of me, that they will take Warning by me;
it 11 the firft Offence of this Nature that ever I

had to do withal in my Life. God is my Witntfi,

as I faid before, I never knew a Thief, or dif-

honeft Man, but I avoided them : But I fay,

and I could wifh with all my Soul, and I defire

it earneftly, that all People would take Warning
by me this Day, and to avoid, as much as may
be, all Sins in general : And I muff, declare to

you likewife, that if it had pleafed God, that

two of the Officers had not met me, and arrefted

me in St. Mary Ax, between Two and Three
of the Clock, and carried me here to the Hoop

Tavern, where they ftaid me, Mr. Tryon had had
every Pennyworth of his Goods and Money, and

not loft a Farthing, nor a Hair of his Head ; but

God forgive them. A great deal of Blame hath

lain upon me about thofe Villains, who were half

drunk, and beat Mr. Tryon. I fay, he had had

all his Goods again. God above, that hears me,

knows my Soul, it was not intended to rob him,

or to hurt him, it was to ingratiate myfelf; the

Reafons I told him Yefterday. He is the worfe

Man, the beft part of 10000/. fince his Wife
died ; and I had lately difcover'd which Way
and how : I have told him of the Perfon, but

this is not a Place to name him, or fpeak of thefe

Things ; I hope God will give him Wifdom to

avoid Dangers, and to make Good of what I

told him Yefterday ; a worfe thing will come ;

for he will be robb'd indeed, if he have not a

Care : He fhould have been robb'd about a Year
fince, and he did employ me to enquire after it,

and difcover it: I have given him Warning fe-

reral Times : He is an honeft brave Gentleman,
a good Chriftian, and an honeft charitable Man.
But, Mr. Sheriffs, affure yourfelves, fo fure as I

am going to Heaven, 1 fhall be there in Glory,

fo fure had Mr. Tryon (if I had not met with thefe

two foolifh timorous Officers) have had his Goods
and Money again, there never had one Word of
this Bufinefs been known. 'Twas a fad Fate, that

thefe two Fellows, out of a little Fear, fhould

be the Occafion of my coming hither ; but God
forgive them ; Stubs and Lyon, I mean, thefe two
Villains, I have no body to thank for my Blooc,

but them ; and yet do I free them, and freely

forgive them : And I forgive the whole World,
as freely as I defire God and Chrjst Jesus
fhould forgive me. Mr. Sheriffs, are you fatis-

fied in this ? Would you have me fay any more
touching the Fact ?

Mr. Sheriff. It is Satisfaction to us, if you are

fatisfied yourfelf.

Turner. This Morning, as I was coming out
of the Prifon, to add Scandal to Scandal, one came
and charged me I fhould clear myfelf about a

Fire in Lothbury, in the new Buildings, whether

I had any Hand in that ; the Lord Jefus Chrift

knows my Soul, 'till even now they afk'd me
the Quefton, I never thought of it, but was then

heartily forry, and in my Bed when I heard of it.

Another fent me a Letter, but I tore it, one

"John Marjhal, touching fome Money that was
loft in Coleman- Street ; he might as well have
afked the Perfon 10 be born, as have afked

me, for I knew not of it. And one brought a

Deed of one Katberine, I forgot her other Name,
alack, 1 know nothing of it. There was another

large Paper put into my Hands, touching a Man
that died in my Houfe, one Turner, a tall proper
Gentleman, a Clothier of Kent ; he came to my
Houfe, and defired me to furnifh one Daintry

with five hundred Pounds, which he had a Place

at the Cufiom-Houfe for : This Turner was a

Stranger
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Stranger to me, only a Name- fake : It is thought,

as by the Paper was hinted, that he mould have

fomething put in his Drink, which mould occa-

fion his Death ; he drank nothing at my Houfe,

more than what my Wife and felf, and two or

three honeft Gentlemen, that were there. He
told my Wife once, Coujin, faith he, 1 am very

ill, pray give me a Cup ofyour Water ; he had drank

a Glafs or two or Wine ; there was but one

Bottle among five of them ; and foon after, this

Gentleman fell afleep, with his Hand on his

Cheek, and never waked again : He died of an

Apoplexy, or Lethargy, as the Coroner found

it. I muft clear myfelf of this, becaufe I have

received a Paper, it was at the End thereof hint-

ed, Whether I did know if Daintry was not con-

cern'd in this Bufinefs ? The Man could not put

any thing into our Drink fine; I have heard of

your SpaniJJo Tricks, but I muft free Daintry of

that, according as I underftand it. He was to

do Daintry the Courtefy, and furely he would

not fo reward him. I believe Daintry was as free

as any body •, but the Jury and Coroner did return,

that he died of God's Vifitation, a natural Dif-

eafe, and I hope I have fatisfied the World of that.

Mr. Ordinary of Newgate. Pray, Colonel Tur-

ner, know you nothing of a Glafs Jewel, deli-

ver'd to the Countefs of Devon/hire, in the room
of another ?

Turner. I know nothing of fuch a Thing ; I

never had any Jewels of her in my Life ; fhe is

an honourable Peribn, fhe will not fpeak of fuch

a Thing.

I will now give Account of my Faith. I have

been bred up a true Proteftant of the Primitive

Church of England ; my Father bred me, and

inftructed me very ftridtly in the Law of God

:

I will not tell you when I came to 'Prentice, I'll

let that alone : I am free of the Company of Dra-

pers ; and I have lived civilly and honeftly in St.

Martin's, at the upper end of Cheapjide ; 1 am
fure there are a Thoufand forrowful Souls, and

weeping Eyes for me this Day.

Sir Richard Ford. Pray put that little Time
that you have to fpend here to good Ufe, and

leave off thefe Relations.

Turner. Have a little Patience, let me fatisfy

the World of fome Particulars ; I was a conftant

Church-man, 'tis well known to my Parifhioners

;

I never durft fee a Man in the Chnrch, with his

Hat on, it troubled me very much. If a Man
comes before a Judge on Earth, he is not fuf-

fer'd to v\ear his Hat, much lefs fhould they

before the Magistrate of Magistrates, the God
of Heaven.

Sir Richard Ford. Hear me one Word ; thofe

reverend Perfons about you, methinks they fhould

admonifh you to leave off thefe Difcourfes.

Mr. Ordinary. We prefs to the Condemnation

of a Man's felf, that he might be juftified in

God's Sight.

Turner. Mr. Sheriff, I will hold you but a very

little while longer, I do here truly confefs that I

have been, as I have faid, a very great Sinner,

guilty of all the Sins in the World.

Mr. Ordinary. Speak to fome Particulars.

Turner. Pray be quiet, can ye ? ' Efpe-

cially that of Prophanenefs ; I am truly fenfible,

heartily ibrrowful for my Sins ; and 1 do beg of

God, of his infinite Mercy, through the Merits

of Chrift, who died for me, to wafh away all my
Sins, and all the Sins of this People here prefenr,

and all the Sins of the whole World. J do beg,

that God will open the Heart of any Man that

ftaggers in Faith, to confirm him. I do fay,

and pawn my Salvation upon it, That no Man
dare gainfay that Jefus Chrift died for Sinners,

of whom I am chief : That Man that lays hold
upon Chrift by Faith, the Gates of Hell fhall

never prevail againft him. Truly, I am thought
to be a great Drinker, a Company-keeper ; my
Occafions did call me to Taverns, but I blefs

God, I think there is no Man, (pardon me, for

I will not fpeak it with Oftentation) I hope no
Man ever faw me difguifed in Drink, to my
Knowledge, except it was when I was a Boy.
J am truly, heartily,- and fincerely forrowful for

my Sins : I do confefs them before my God, and
the whole World, that the leaft of my Sins are

able to throw me into Hell; but that the Blood
of Jefus Chrift, that doth wafh away the Sins

of the whole World, hath purged and cleanfed

mine. I fay, I do here heartily, folemniy, and,

wholly confefs my Sins, and am truly forrowful

for them; that is my Confeffion, with more
Trouble of Soul, than I am able to exprefs.

Here I have made my true and faithful Confeffi-

on. In the fecond Place, I have made Reftitution,

fo far as in me lay ; the Gentleman hath every

one of his Jewels again.; every Farthing-worth j

nay, he hath two Thoufand Pounds worth more
than he mifs'd, therefore there was no Intention,

of Felony : But my fad Fate in meeting with
thofe two fad Officers, God of his Mercy ever-

laftingly forgive them, •

Mr. Ordinary. Exprefs your Charity as to the

World.
Turner. Do not put me out of my Way, I muft

go Step by Step. Firft, I have given you my
Confeffion: Secondly, I have made Reftitution,

I have reftored all to my Power: The third

Thing that is behind of a Chriftian, is my true

and unfeign'd Repentance, and my Charity to

the whole World ; that God, that is the Searcher

of all Secrets, that tries the Reins,, that knows
all the inner Parts, knows my Sou], that I long
and defire to be with Jefus Chrift in Glory.

Mr. Ordinary. Which is beft of all.

Turner. I am in perfect Charity with the whole
World : It is expected by fome, that I fhould

fall Upon fome Perfons to recriminate on them

;

I fhall not do it, the Lord God of his infinite

Mercy forgive them. It was reported to His
Majefty, that on Sunday laft I was drunk, and
that I abufed this reverend Perfon Mr. Ordinary :'

This News was brought me by fome that were

prefent when -the King was told fuch Stories, that

I was drunk, and ranted, and fwore God damn
me, and God fink me, and that I had five thou-

fand Pounds, and I would have a Pardon, and cared

not for the Bufinefs, and would have a Pardon when
I pleafe. This great Reproach was thrown upon
me to the King, and that, with fome other Scan-

dals, has taken off the King's Affections : But

this is altogether falfe; for Mr. Hicks, my Land-
lord, can tell, that on Sunday Morning he would

have had me drank my Morning's Draught, I

told him, No, I would not drink : I only drank

one fmall Cup of Cyder in the Morning, two

little Glaffes of Sack, and one Glafs of Claret at

Dinner. I went to Church with this reverend

Gentleman, where I received a great deal of

Comfort to my Soul, for which I thank him: He
made a found Scholar-like Sermon, and fit for

Perfons in our Condition. I did perceive they

wanted a Clerk, and I took upon me to officiate

as
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as Clerk, and 1 was happy I hacf that Opportuni-

ty. I came home, and remain'd in my Chamber.

About Eight or Nine o'Clock, Juftice Stringer

came to me in Chancery- Lane, and two or three

Knights and Perfons of Quality, eight or nine in

all : They had one Bottle of Sack among them,

of which I drank one little Cup : And for the

fwearing of thofe Oaths, I did not do it, I hate

them, they were Untruths, and the Lord forgive

them that railed that Scandal.

Sir, I muft defire that you would now join with

me in Prayer ; but I have forgot one Thing, it is

fhort : That Night the Seffions broke up, I was

put in the Hole : It is a moft fearful, fad, de-

plorable Place; Hell itfelf, in Comparifon, can-

not be fuch a Place ; there is neither Bench,

Stool, nor Stick for any Perfon there -, they lie

like Swine upon the Ground, one upon another,

howling and roaring ; it was more terrible to me
than this Death : I would humbly beg, that Hole

may be provided with fome kind of Boards, like

a Court of Guard, that Men may lie down upon

them in Eafe ; for when they lhould be beft pre-

pared for their Ends, they are moft tormented,

lying only upon the Ground ; they had better

take them and hang them as foon as they have

their Sentence.

Jack/on, the Keeper. Seventeen out of Nine-

teen made their Efcapes out of that Hole, they

having only a Form there.

Turner. I did with thefe poor Souls pray hear-

tily ; none were able to pray, poor Creatures

!

two were dying-, 1 prayed with them, comforted

them, affifted them, and gave them five Shillings

when I came out of the Hole : Now pray join

with me in Prayer.

Sir Richard Ford. If I did think there were a

Reprieve to come for you, I could be contented

to fpin out the Time thus ; but, in good earned,

I expect none ; unlefs you had an Apprehenfion,

you were not to die, you would not thus run to

fo many Impertinencies, that, methinks, cannot

fit you for Death.

Turner. Truly, I expect none ; pray join with

me in Prayer.

Then he pray'd fome Time, and Mr. Weldon,
the Ordinary of Newgate, join'd with him in

Prayer.

Mr. Ordinary. The Lord Jefus have Mercy
upon thee.

Turner. Mr. Sheriffs, God be with ye : Pray
remember my Duty and Refpects to my Lord
Mayor, and to all the Aldermen, and to all their

Families.

Turner. Executioner, I charge you meddle not

with my Cloaths.

Serjeants. Col. Turner, we'll take care of them.

Turner. Lord, I am afiurcd to be with thee

in Glory, 1 do rely and depend, all in all, upon
Chrift : Refufe not my Soul at the lafc Hour,
I have none in nor Heaven, none in Earth, nor

any thing but thee to rely upon •, and therefore

into thy Hands, both now, and for ever, I com-
mit my Soul, my Body, my Spirit, in fure and
certain Hopes of a joyful Kefurrection at the

Day of Judgment, where I muft appear and give

Account for my Sins-, but Jefus Chrift hath

warned them away in his Blood. Pray, Doctor,

let me beg you to read thofe Verfes in the fecond

of t'he Hebrews, to comfort me, being the 14, 15,
1 6, 17, and 18 Vcrfes. Forafmch then as the

Children are Partakers of hlefh and Blood, he alfo

himfelf likevjife took fart of the fame, that through

Vol. VIII.

Death he might deflroy him that had the Power of
Death, that is the Devil; and deliver them who,
through fear of Death, were all their Life-time

fubjetl to Bondage. For verily he took not on him
the Nature of Angels, but he took on him the Seed

of Abraham ; wherefore, in all Things it behoved him
to be made like unto his Brethren, that he might
be a merciful and faithful High-Prieft, in Things

pertaining to God, to make Reconciliation for the

Sins of the People ; for in that he himfelf hath fuf-
fer'd, being tempted, he is able to fuccour them that

are tempted.

After this, he gave Forty Shillings to a Mini-
fter, to be given to the Pocr of that Parifh, and
Eighteen Shillings and Sixpence more, to be de-

liver'd to his Wife, to be given. to his young
Son's School-Mafter.

Turner. Mr. Jackfon, God be with you : Re-
member me to my Landlord, and all there. My
two Children, I hope, will be freed. Mr. She-
riff, muft I hang all Day ?

Sir Richard Ford. You will be cut down, as

foon as you are dead.

Turner. Pray tell me true, Mr. Sheriff.

Sir Richard Ford. You will not hang above
half an Hour.

Thereupon, he directed the Executioner to

take off his Halter from his Shoulders ; and af-

terwards taking it in his Hand, kiffed it, and put
it on his Neck himfelf: Then after he had fitted

his Cap, and put it on, he went out of the Cart

upon the Ladder. The Executioner tied him
up, and pulling the Rope a little, fays Turner,

What, doft thou mean to choak me ? Pray, Fel-

low, give me more Rope : What a fimple Fel-

low is this ! How long have you been Executi-

oner, that you know not yet how to put the

Knot?
Mr. Seeker, Minifter, out of a Window near.

Mr. Turner, have you remember'd thofe four

Things I fpake to you of ?

Turner. I have done them.

Mr. Seeker. I truft this Hour of Heavinefs

will be an Hour of Happinefs.

Turner. I am affured of it.

Mr. Seeker. A living Chriftian in a dying Hour
is the beft of all. The Lord be with you, and
the Lord carry your Soul fafe thorow the Jaws
of Death, to the Joys of Life.

Turner. I doubt not, but through a dark
Cloud, I fhall fee a bright Saviour. Executio-

ner, look ye, turn me not off,j 'till you have the

Sign from me, which fhall be by laying my
Right Hand on my Left Shoulder. The Lord
God forgive thee, I do.

In the midft of fome private Ejaculations, of-

fering to pull down his Cap, he efpied a Gen-
tlewoman at a Window nigh, kiffed his Hand,
faid, Tour Servant Miflrefs. ———— His Cap be-

ing pull'd down, he lifted up his Hands, and

faid, 1 difclaim any Defert of mine own, there is

nothing in me -, look upon me through Jefus Chrift.

Lord Jefus receive my Soul : And thereupon giving

the Sign, the Executioner turn'd him off. And
after fome fhort Time, he was cut down, and his

Body convey'd to a Houfenear, there to red. for a

Space, 'till they provided for him decent Burial.

The Confluence of People from the Goal, to

the Place of Execution, was very great, beyond

the Memory of any upon the like Occafion.

During his Impnfonment, and to the laid Breath

of Life, his Carnage was very undaunted.

5 F NUMBER
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NUMBER X.

The Behaviour and Speech of Mr. John Twyn, at his

Execution, *

IN the Interval, betwixt the Condemnation
and Execution of John Twyn, diverfe Ap-
plications were made to him, in order both to

his Temporal and Eternal Good ; and in par-

ticular, Mr. Weldon, the Ordinary of Newgate,

ipent much Time and Pains upon him, to con-

vince him of that horrid Crime, for which he was
to fuffer; particularly prefling him to a Confefli-

on both of his Offence, and of the Author of

that treafonable Piece, for which he was to die.

His Anfwer was, That it was not his Principle

to betray the Author, but it belong'd to others ;

whereupon, Mr. Ordinary demanded of him,
What it was that could prevail with him to un-

dertake the Printing of it ? He faid, He was a

poor Man ; that he had received Forty Shillings,

and the Promife of a larger Sum, whereupon he

undertook it ; but who it was that made him
that Promife, he would not difcover.

Mr. Ordinary did likewife further urge him to

a Confeffion of the Author, upon a Confidence,

that fuch a Difcovery might fave his Life : To
which he replied, That he neither could do it,

nor did believe himfelf obliged to it, if he could ;.

for better (fays he) one fuffer, than many. Be-

ing prefs'd to receive the bleffed Sacrament, he

return'd, That he was not free to do it ; he was

againft receiving according to the- For.ms of this

Church, and he hoped he might do well enough
without 'it; and in this Temper he continued 'till

he came to the Place of Execution, where going

up the Ladder, Mr. Sheriff told him, That if he

had any thing to fay, he mould remember the

Cautions he had given him.

Twyn. I fuppofe this Appearance of People

doth expect that 1 fhould fay fomefhing as to the

Matter i come here for. It is true, I come here

condemn'd as a Traitor, for printing a Book,

taken to be, and own'd to be, and judged to be,

fcandalous and feditious.

Sir R. Ford. And treafjnable, put that in too.

Twyn. For my own Part, I can fay this, I knew
it not to be fo, till I came to the Bar, to be tried;

1 was furprized in the doing of it, both in the

Beginning, and at la ft, I was clear and free in my
own Thoughts, as not to intend any Sedition.

Sir R. lord. I would not willingly interrupt a

dying Mail •, I. told you before that you muft not

declare any thing in juftification, or Mitigation

- of fo foul a Crime ; but if you had any thing to

fay that was for the difburthening of your own
Confcience, or to give any good Admonitions

,
to the People to beware of falling into the like

Crime, you fhould be patiently heard ; but I

mder you fhoiUd go about to jultify yourfelf

in this, when you did confefs both to my Brother
here, and myfelf, after Sentence, that that which
was paffed upon you, was juft anddeferved.

Twyn. I do not fay otherwife of it, but that it

was juft ; but as to my Ignorance of the Matter
of intending or imagining to foment and contrive

any fuch Thing tending to fuch Ends, but barely

for getting a little Money for my Family ; I was
as clear as the Child unborn of any other Defign
knowingly, of any fuch Thing, I do look upon
it as a Surprizal. Firft, I was furprized in this

Matter, by reafon of that dangerous Sicknefs,

and Weaknefs I was in when it was brought ; I

received it with my own Hands, but it was wrapt
up in waft Paper, and fo I deliver'd it to my
Servant, he went on with it; and two or three

Days after, it was taken from me by thofe that

came to fearch my Houfe, who themfelves told

me, they came upon Information ; fo that it was
a Matter I was furprized with when it was brought
in, by reafon of my Sicknefs and Weaknefs, being
unable to overlook it : And likewife as foon as it

was brought in, the third Day I was difcover'd

in it, by fome way of Information ; and whether
thofe that were the Senders of it in, might not
be the Difcoverers, I know not. Some Difcove-

ry was made by the Confeffion of thofe that

fearched my Houfe : They came by Information,

not by Chance. Then when they had taken me,
I did ingenuoufly acknowledge and confefs who I

had it of; and yet for all this, the fearching after

thofe Perfons concern'd was neglected that whole-

Day, tho' they were at home, and eafy to be

taken, I could prove it.

Sir R. Ford. Mr. Twyn, give me Leave to tell

you once more, that I am heartily lorry you have
given me the Occafion to interrupt you a fecond

Time ; all thefe Things you pleaded at the Bar,

and faid as much as you could ; the Wifdom and
Juftice of the Bench did not think this to be a

fufficient Excufe of that Treafon you are found
guilty of; I would afk to what End this Dif-

courfe tends ; tell me your End ?

Twyn. My End is this,
. and it pleafe your

Worfhip, to fhew how ignorant and unacquainted

I was with the Nature of the Thing; and how
far I was in my Confcience, from intending that

Treafon.

Sir R. Ford. You fay you were furprized, and

that you knew not the Treafon; Was it not

clearly and plainly (by your own Servant) proved

that you compofed fome Part of it, and printed

it yourfelf, and corrected it ? You underftood

Englijh, or elfe you could not correct it; if you

underftood Englijh, or Senfe, you could not be

ignorant that it was a horrid Piece of Treafon,

This Speech <honld foliow bis Trial, in Vol. 2. p. 534.

fuch
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fuch as no honed Man ought to fee and conceal

one half Hour ; therefore do not juftify your-

ielf, it fervcs not to any Purpofe here, or in the

World to come : If you are not guilty of the

Malice, you have the more eafy Accefs to Com-
fort hereafter ; but that will not help you here

on Earth : Pray fpend that little Time you have

to fome better Purpofe than this ; if you have

any thing to fay that may become a modeit Man
to fay, we are willing to hear it : If you can re-

member any Perfon that affifted you in correcting

it, or othervvife were concern'd in it, fay it.

Twyn. No Perfon affifted me, I corrected it

not -, it was carried out of my Houfe to correct,

and brought in corrected.

Sir R. Ford. You fhall not fay that you are

denied that Chriftian Liberty a dying Man ought
to have ; we are not to fuffer any Reflections on
this Bufinefs, you had a fair Trial : I fay, we
would not deprive you of your Liberty of fpeak-

ing, but do not abufe that Liberty that is given

you, by fpending your Time impertinently, and
fruitlessly ; but if you have any thing further to

offer to God, which is more for your Good, go
to that.

Twyn. I mall forbear to infill any further, as

to the Narration of that Matter -, I fhall be very

unwilling and tender of reflecting any thing upon
the King, or the Government, or give Offence

to your Worfhips any way.

Sir R. Fo;d. Nothing but that fhall offend us.

Twyn. I fhall go to Prayer.

Sir R. Ford. Do, do, we will join with you,

and pray for you.

He continued in private Prayer on the Ladder
fome Time.

Sir i?. Ford. Executioner, do not turn him off,

'till he has given you a Sign.

Mr. Ordinary of Newgate. Mr. 'twyn, give a

Sign to the Executioner, when you have done

;

you muft not throw yourfelf off, you will be

your own Executioner in that.

Twyn. Executioner, when I give you the Sign,

by pulling you by the Shoe, then turn me off.

Executioner. I will, I will, the Lord blefs thy

poor Soul.

Afterwards, the Executioner coming down,
Mr. Tivyn told him, the Sign ihould be by moving
his Foot.

Twyn. Lord, hear the Prayer of thy poor
Servant, receive me into thy Mercy. Lord, in thee

L believe, receive try Spirit ; I^ord Jefus ! let my
Prayers be acceptable in thy Sight: O Lord, my
Strength, and my Redeemer ; O Lord, I befeech

thee, receive me into the Arms of thy Mercy ; let

me have an Inheritance zvith thee, to live with thee

for ever, and then come, Lord Jefus ! come quickly.

Then giving the Sign, the Executioner did
his Office ; and being cut down, his Head was
fever'd from his Body, and his Body divided

into four Quarters, which are to be difpofed of
as the King fhall aflign •, fince which Time, his

Head is placed over Ludgate, and his Quarters
upon Alderfgate, and other Gates of the City.

It will be here convenient to make Two Obfervations

upon the Words of the Prifoner.

I R S T, he fays, That the Proofs were fent

out of his Houfe to be corrected, and brought
back again corrected, and fo not corrected by
himfelf; which is not only contrary to what he
formerly own'd, as was made out by feveral Proofs
at his Trial, concerning his own correcting of it,

but to his folemn Declaration at the Bar, avow-
ing, that he knew nothing more of the Bufinefs

than what he there deliver'd : Forj fuppofing
fuch a Confeffion, the next Queftion would infal-

libly have been, To whom was it carried? or,

Who corrected it ? as the readieft Way to the

Difcovery of the Author.

Secondly, he fays, That the Perfons concern'd
(meaning Calvert, and her Maid) were neglected

that whole Day, being at Home, and eafy to be
taken, which is difproved, both by his own Ser-

vant, and Mrs. Calvert's : And likewife proved,
on the other Side, That if he himfelf would have
order'd his Apprentice to have look'd after the

Maid, (as he promifed, and was directed,) fhe

had been fecured that very Morning; the Fellow
meeting her in St. Bartholomew''s Clofe, within a

Quarter of an Hour after his Mafter was carried

away, not knowing that fhe had any Concern in

the Bufinefs. As to the Miftrefs herfelf, fhe is,

at prefent, under Cuftody.

.—
, ^ jj -^ ^ tjj jj. ^ m- -tferfk, 4fc.jJtt ofr •*&& tt- rtfc <fc- Hi tk tt lie- ~ik- rik- ik-^ -ilf- Ik- 4t - -iP- 4k*^k- nk* jjfc- Jife- ?ik- •& ^k- Jto- alfc£k ik $k- $k $k- nk afr- Jlfc- -~lfc- -^fe- $k- •ik ijt- $L- -ifc -ife 4k- Jk. -ifc. ^ .^fc. -u, .* ^ik-^K,

NUMBER XI.

The Karlo/Clarendon'j Vindication of himfelf againfl the

Articles of Treafon exhibited againft him in Parliament. *

Mr. Scymor'j SPEECH to the Houfe of Lords.

My Lords,

f^FIE Commons AflTembled in Parlia-

ment, having received Information ofT divers treafon able Practices and Defigns

of a greax Peer of this Houfe, (Edward Earl

of Clarendon) commanded me to accufe the

faid Edward Earl of Clarendon of Treafon,

and other Crimes and Mifdemeanors ; and I

do here in their Names, and in the Names of

the Commons of England, accufe Edward Fail

of Clarendon of Treafon, and other high Crimes
and Mifdemeanors. I am further commanded

• This Vindication fhould be read after the Proceedings againft the Earl of Clarendon, in Vol. 2. p. 580.

by
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" by the Houfe of Commons, to defire your

" Lordfhips, That the Earl of Clarendon may
" forthwith be fequeftred from Parliament, and

" be committed to fafe Cuftody. They further

" command me to acquaint your Lordfhips,

" That they will in convenient Time exhibit

" the Articles of the Charge againft him.

November 14, 1667. The Vote of the Houfe

of Lords.

Refolved, cjfr.

" That the Lords have not complied with the

" Defire of the'Houfe of Commons, concerning the

" Commitment of the Earl of Clarendon, and fe-

" queftring him from Parliament; becaufe the

" Houfe of Commons have only accufed him of

" Treafon in general, and have not afign'd or fpeci-

" fed any particular Treafon.

r -t 1 c l e s of Treafon exhibited in Parliament

againft Edward Earl of Clarendon.

AT the Earl of Clarendon hath

defigned a Standing Army to be

raifed, and to govern the Kingdom thereby ;

advifing the King to diffolve the prefent Par-

liament-, to lay afide all Thoughts of Parlia-

ments for the future •, to govern by Military

Power, and to maintain the fame by Free Quar-

ter and Contribution.

II. " 1 hat he hath, in hearing of many of

his Majefty's Subjects, falfely and feditioufly

faid, The King was in his Heart a Papift,

Popifhly affected, or Words to that Effect.

III. *« That he hath received great Sums of

Money for palling the Canary Patent, and other

illegal Patents ; and granted feveral Injundions

to flop Proceedings at Law againft them, and

other illegal Patents formerly granted.

IV. " That he hath advifed and procured di-

vers of his Majefty's Subjects to be Imprifoned

againft Law, in remote Iflands, Garrifons, and

other Places, thereby to prevent them from

the Benefit of the Law; and to introduce Pre-

cedents for Imprifoning of other of his Ma-
jetty's Subjects in like Manner.

V. " That he hath corruptly fold feveral Of-

fices, contrary to Law.

VI. That he hath procured his Majefty's

Cuftoms to be Farmed at under Rates, know-

ing the fame ; and great pretended Debts to

be paid by his Majefty, to the Payment where-

of his Majefty was not in Striclnefs bound:

And hath received great Sums of Money for

procuring the fame.

VII. " That he hath received great Sums

of Money from the Company of Vintners, or

fome of them, or their Agents, for enhancing

the Prices of Wine, and for freeing them from

the Payment of legal Penalties which they had

incurred.
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VIII. " That he hath in a fhort Time gained

to himfelf a far greater Eftate than can be

imagined to be lawfully gained in fo fhort a

Time : And contrary to his Oathj hath pro-

cured feveral Grants under the Great Seal from

his Majefty, to himfelf and Relations, of fe-

veral of his Majefty's Lands, Hereditaments,

and Leafes, to the Dif-profk of his Majefty.

IX. " That he introduced an Arbitrary Go-
vernment in his Majefty's foreign Plantations;

and hath caviled fuch as complain'd thereof,

before his Majefty and Council, to be long

imprifoned for fo doing.

X. " 1 hat he did reject and fruftrate a Pro-

pofal and Undertaking, approved by his Ma-
jefty, for the Prelervation of Nevis and St.

Chifopher's, and reducing the French Planta-

tions to his Majefty's Obedience, after the

Commiffions were drawn for that Purpofe ;

which was the Occafion of fuch great Lofies

and Damages in thofe Parts.

XI. " That he advifed and effected the Sale

of Dunkirk to the French King, being Part of

his Majefty's Dominions, together with the

Ammunition, Artillery, and all Sorts of Stores

there, and for no greater Value than the faid

Ammunition, Artillery, and Stores were worth.

XII. " That the faid Earl did unduly caufe

his Majefty's Letters Patents under the Great.

Seal of England (to one Dr. Cronither) to be

altered, and the Inrollment thereof to be un-

duly razed.

XIII. " That he hath, in an arbitrary Way,
examined and drawn into Queftion divers of

his Majefty's Subjects concerning their Lands,

Tenements, Goods and Chattels, and Proper-

ties ; determined thereof at the Council-Table,

and Hopped Proceedings at Law ; and threate-

ned fome that pleaded the Statute of 1 7 Car. 1

.

XIV. " That he had caufed ^uo Warrantors

to be iffued out againft moft of the Corpora-

tions of England by Act of Parliament, to the

Intent he might receive great Sums of Money
from them for Renewing their Charters ; which

when they complied withal, he caufed the faid

£>uo Warranto''s to be diicharged, and Profecu-

tion thereon to ceafe.

"

XV. • That he procured the Bills of Settle-

ment for Ireland, and received great Sums of

Money for the fame in a moft corrupt and un-

lawful Manner.
XVI. " That he hath deluded his Majefty

and the Nation, in all foreign Treaties and

Negotiations relating to the late War.
XVII. " That he was a principal Author of

that fatal Counfel of dividing the Fleet, about

June 1666.

* THE firft Charge, then, that is printed

againft me, is, That the Earl of Clarendon hath

defigned a Standing Army to be raifed, and to go-

vern

Montpelier, July 24, 1668.

* ks nothing could be more furprifin* to me, nor I think to any Man elfe, than to find myfelf, after near Thirty Years

Service of the Cro*n in the higheft Truft ; after having paffed all the Time of his Majefty's Exile with him beyond the Seas,

and in his Service, and in which the indefatigable Pains I took was notorious to many Nations ; and after 1 had^the Honour

ai,

a

Intereft in the Nation, had ever made the lead: Complaint againft me, or had

fVom meTsoTwm no fmaii'comfort'to"me," to'feVand know, that very few Men of Honour or Reputation approved or

liked



vern the Kingdom thereby ; advifed the King tv dif- from all the Parts of the Kingdom, and been

folve the frefent Parliament -, to lay afide allThoughts often taken Notice of by the King himfelf with

of Parliamentsfor the future ; to govern by Military great Approbation, and confefs'd by moft of
Power, and to maintain thefame by free Quarter and the Nobility upon feveral Occafions. I have
Contribution. often declared in Parliament the King's Affection

It is no great Vanity to believe, that there is and Reverence for the Laws, and his Relblu-

not one Perlbn in England, of any Quality, to tion neither to fwerve from them himfelf, nor to

whom I am in any Degree known, who believes fuffer any body elfe to do fo : And upon the

me guilty of this Charge; and I want not a publick Occafions of fwearing the Judges in- any
Cloud of Witneffes, (befides the Teftimony that Courts, I always enjoin'd them to be very ftricT:

Ihope his Majefty himfelf will vouchfafe to give and precife in the Adminiftration of Juftice ac-

me in this Particular) who from all they have cording to Law, with all Equality, and without

heard me fay in Council, and in Converfation, RefpecT: of Perfons, which the King expected

can vindicate me from this odious Opinion. Hav- from them •, and that as he refolved never to in-

ing had the Honour, by the fpecial Command terpofe by Meffage or Letter for the Advance-

bf his late Majefty of bleffed Memory, to attend ment or Favour of any Man's Right or Title,

the Prince, his now Majefty, into the Parts be- fo he would take it very ill if any Subject (how
yond the Seas, and to be always with him and in great foever) fhould be able to pervert them :

his Service thefe many Years of his Exile, and And I do believe there have never paffed fo

till his happy Return •, I always endeavoured to many Years together in any Age, in which the

imprint in his Majefty's Mind an Affedion, Crown hath not in the leaft Degree interpofed

Efteem and Reverence for the Laws of the Land; in any Caufe or Title depending in Weftminjler-

without the trampling of which under Foot him- Hall, to incline the Court to this or that Side 5

felf could not have been opprefs'd ; and by the or in which the Crown itfelf hath had fo many
Vindication and Support of them, he could only Caufes judged againft it in feveral Courts ; at

hope and expect Honour and Security to the leaft in which former Practice and Ufage on the

Crown. Upon this Foundation and declared Behalf of the Crown hath been lefs followed :

Judgment, I came into the Service of his Father, And nothing is more known, than that from the

by oppofing all illegal and irregular Proceedings Time of the King's blefied Return into England,

in Parliament ; and I never fwerved from that even to the Preparation of this Charge againft

Rule in my Advice and Counfel to him or his me, I was reproached with nothing fo much as

Son. From the Time of his Majefty's happy too much adhering to the Law, and fubjecting all

Return from beyond the Seas, I took nothing fo Perfons to it; and this Reproach hath not been

much at Heart as the Eftablifhment of the due caft upon me by any fo bitterly and malicioufly,

Adminiftration of Juftice throughout the King- and in Places where they thought it might pro-

dom, according to the known Laws of the Land, duce moft Prejudice to me, as by thofe who now
as the beft Expedient I could think of for the contrived this Charge, and who have always been

compofing the general Diftempers of the Nation, great Enemies to the Law.
and uniting the Hearts of the People in a true All this* and much more of this kind, is ma-
Obedience to, and Reverence for his Majefty's nifeft to all the World ; and therefore I need

Perfon and Government. And with what Succefs not labour more in this Vindication. Yet I can-

I ferved his Majefty in this Province, (which he not but obferve, that there is not in all the King's

was pleafed principally to commit to my Care Forces, nor was not when his Forces were then

and Truft) I muft appeal to the whole Nation ; much greater, one Officer recommended by me;
and whether the oldcft Man can remember, that and moft of them fuch who profefied publickly

in the beft Times Juftice was ever more equally a great Animofity againft me; having been, by
adminiftred, and with lefs Complaint and Mur- the Malice of fome Men, very unreafonably per-

mur ; which hath been frequently acknowledged fuaded that I was their Enemy ; that 1 defired

liked what was done ; but that the fame was contrived, purfued, and brought to pafs by Men and Women of no Credit in

the Nation ; by Men, who had never ferved his Majefty or his blefied Father eminently or ufefully, but moft of them of

Truft and Credit under Cromwell, or never of Credit to do him the leaft Service ; and who were only angry with me, for not

being pleafed with their vicious and debauched Lives, or for oppofing or difTuading their loofe and unreafonable Counfels,

which they were every Day audacioufly adminiftxing in Matters of the higheft Mement, with great Licence and Prefumprion.

But, above all, it was of the higheft Confolation to me, when it was publickly and induftrioufly declared, that the King was

firmly refolved to deftroy me, and would take it very well from all Men who would contribute thereunto, by bringing in any

Charge or Accufation againft me ; when the moft notorious Enemies I had, were the only Perfons trufted in Employment

;

Men who had moft eminently differved and malicioufly traduced the King, and been to that Time look'd upon as fuch by his

Majefty ; and all who were believed to have Kindnefs for me, were difcountenanced ; when Men of all Conditions and Degrees

were daily follicited and importuned, by Promifes and Threats, to declare themfelves againft me, at leaft if they would not be

wrought over to do any thing againft their Confciences, that they abfent themfelves from thofe Debates ; that all this Malice

and CJor. (piracy, with fo long Deliberation and Confultation, fhould not be able at beft to produce and exhibit any other

Charge and Accufation againft me, but fuch a one, as moft Men who knew me, or had any Truft and Employment in the

Publick Affairs, were well able to vindicate me from the Guilt of, and even my Enemies themfelves did not believe : The
Particulars whereof (as far as I can take Notice of them, they having not to this Day been reduced into any Form, fo much as

in the Hou/e of Commons itfelf) I fhall now examine ; and if I fhall appear too tedious in the Examination and Difquifition of

them, and to fay more than is neceffaay for my own Defer.ce, and to mention many particular Perfons in another Manner than

is ufual upon Occafions of this Kind ; I defire it may be remembered and confidered, that this is not written as a formal

Anfwer to an Impeachment, nor like to be published in my Life-time; a Judgment of Banifhment being paffed againft me
(without the leaft Proof made, or offered, for the making good any one Article of Treafon or Mifdemeanour) by Act of

Parliament ; but is a Debt due to my Children and Pofterity, that they may know (how much foever they are or may be in-

volved in the Effefts of the fharp Malice againft me) how far I am from any Guilt of thofe odious Crimes which have been

fo odioufly laid to my Charge. And this being my End, I may be excufed if I fo far enlarge upon all Particulars, that it

may be manifeft unto them how far I have been from treading in thofe Paths, or having been acceflary to thofe Counfels,

which have been the Source from which any of thofe bitter Waters have flowed, which have corrupted the Taftc even almoft

of the whole Nation. And in order to this fo neceffary Difcou.fe and Vindication of my Integrity and Honour, I can only

take Notice of the printed Paper of my Charge, all other Correfpondencc and Communication being fo ftriflly inhibited to

ail kind of Men to hold any Commerce with me, except my Children and menial Sen-ants, who only have Libcity to write

to me of my own Domed ick Affair',, and the Letters they write and receive being to be firft communicated to one of the

Secretaries of State. Earl of Clarendon'/ Letter.

Vol. VIII. •

5 G lhaC
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that they might be difbanded ; at lead fo obliged

to the Rules of Law, that they fhould be every

Day call into Prifon ; and they had indeed found

that in forrie Infolencies they had committed

againft the Law, and fome Pretences they had

made to Privileges againft Arrefts, and the like,

that I had always oppofed their Defires. So that-

it is not probable that I Ihould contribute my
Advice for the raifing a Standing Army, and

that the Kingdom fhould be governed thereby,

when there were very few Men fo like to be de-

ftroyed by that Army as myfelf.

There is another Part of this Article* how im-

probable and impoflible foever, which in many

Refpects will require a more ample Difcoiirfe and

Defence: That I advil'ed the King to diffolve

the prefent Parliament; to lay afide all Thoughts

of Parliaments for the future, to govern by Mili-

tary Power, and to maintain the fame by free

Quarter and Contribution. Which Particulars,

fo compounded and put together, and folemnly

undertaken to be proved, even by two Privy-

Counfellors, who pretended to be prefent at the

Debate, "was in Truth the Foundation of the

great Prejudice that was raifed againft me •, and

which, tho' known to be falfe to the Perfons who
difperfed it, and appeared very impoflible to all

Men who had but an indifferent good Opinion

of my Integrity or Difcretion ; yet the Manner
of the Infinuation, and the Circumftances with

which it Was related, and the private Intimation

from fome Privy-Counfellors that they would
prove it, got fo much Credit in the Houfe of

Commons, that they thought fit to make it a

Part of my Charge ; and therefore it will be ne-

ceffary to fet out a clear Narrative or that whole

Debate, upon fome Particulars whereof thofe In-

formers, againft their Oath, and againft all kind

of Ingenuity, have grounded their Infinuation,

and direct (tho' hitherto fecret) Information

:

All the Particulars whereof are fo well known to

feveral Perfons of Honour who were prefent,

that I could never have doubted, if the Matter

had ever been brought to a public Examination,

I fhould have received an ample Vindication ;

and, in Truth, that the Informers themfelves,

how confidently foever they had undertaken it,

would never have juftified their Accufation.

At the laft Recefs of the Parliament it had

been prorogued to the tenth of Otlober follow-

ing, I being at that time indifpofed with the

Gout, and fo not able to be prefent. About the

beginning of June (the Treaty being then begun

at Breda) the Dutch Fleet, under the Command
•of Be Rutter, came upon our Coaft, and feemed

to be bound for the River of Thames., which

caufed a general Terror in Kent; upon which,

Lieutenant-General Middleton was fuddenly fent

down thither to draw the Train-bands together,

in order to which he convened them to Rochefter

:

The Fortifications at Sheernefs (which the King
believed to have been made defenfible, having

himfelf made a Journey thither in the Winter,

and charged the Commiflioners for the Ordnance

for the Profecution of it, who no Doubt failed

much in the Execution of his Commands) were

found fo weak, and fo utterly untenable, that

upon the Approach of the Butch Fleet, the Sol-

diers who were in it (who were very good ex-

perienced Men, and under excellent Officers)

were by their Cannon forced to quit it, and the

Dutch prefently landed upon it, and feemed to

have a Refolution of fortifying it : Upon the
News whereof, and of the general Diftracliort

in that Country, the Duke of Albemarle was fent

down to Chatham, with . fuch Troops of Horfe
and Foot as could fpeedily be drawn together
of the Regiments of Guards, and fuch of the
Train-bands of the neighbour Countries as could
be perfuaded to march. Upon the General's
Arrival at Chatham} he writ very chearful and
confident Letters, that he had no Fear of the
Dutch, if they ihould make any Attempt, which
he was confident they durft not do; and that he
had put a Chain over the River, which would
ftop their Ships from coming up : However, the
next Day, being the twelfth of June, the Dutch
Fleet advanced, having without the leaft Diffi-

culty broken the Chain, and fhortly after taken
and burned two or three of the greateft Ships of
the Royal Navy (which had been very negli-

gently left there, and might well have been
brought into Security) and fix or feven Merchant
Ships, whereof fome were Outward-bound with
Merchandize ; all Things being in (6 great Dif-
fraction at Chatham, and thereabouts, that no-
thing was done that was naturally to be expect-
ed from an experienced Commander, who had
excellent Officers with him, ready to obey his-

Orders.

The Noife of this quickly filled the City of
London ; and yet the Confufion there was not fo

great as in the Court itfelf, where they who had
moft advanced the War, and reproached thofe

who were againft it, as Men who were not foli-

citous for the Honour of the Nation, and who
never fpoke of the Dutch but with Contempt,
and that they fhould be cudgelled, were the moft
dejected Men that can be imagined, fpeaking
very bitterly againft thofe who had advanced
the War : And truly the Diffraction was fo great
in Court and City, as if an Army of a hundred
thoufand Men had encompaffed it j and though
the Dutch Fleet returned out of the Thames, and
advanced no farther than Chatham, yet it re-

mained ftill upon the Coaft, and landed about
Harwich, and attempted the Caftle of Langhorne-
Point, and kept the Counties of EJJex, Norfolk,

and Suffolk, in perpetual Alarm for many Days :

The Train-bands which had been drawn toge-

ther, pretended that the Time was expired that

they were obliged to maintain themfelves; and
therefore required Pay, or Liberty to depart,

though the Enemy was in View, and themfelves

like to be made the firft Prey. The Regiments
which had been raifed without Charge to the

King, upon the Intereft of feveral Perfons of
Honour and great Reputation, had upon the firft

Mufters received one Month's Pay ; but that

Time was expired, and they muft either receive

another Pay, or take free Quarter upon the Coun-
try, which the Time would not bear. In this

Perplexity, fome Perfons had advifed the King to

fummon the Parliament to convene upon a fhorc

Day, notwithftanding it flood prorogued till

October. And when his Majefty afked my Opi-
nion of it, I told him I thought it could not be

done ; I was fure it never had been done. To
which his Majefty replied, That he was aflured

by many that he might do it, and named Mr.
Prynn to be of that Opinion. Shortly after his

Majefty appointed the whole Council to meet

upon the Debate, of which I knew nothing till

1 came into the Room : The King himfelf told

us



APPENDIX.
tas what we were to debate upon ; that we all faw

the Straits we were in, the general Diftemper

39*
it would be beft to diflblve the Parliament, and
to call another. Many declared themfelves againft

of the Nation, the Infolence of the Enemy; this at Expedient; profefling, that though there

that there was a Neceffity of having an Army
that he had r\o Money, nor knew where to get

any, nor could imagine any other Way to pro-

vide againft the Inconveniencies which were in

View, than by calling the Parliament ; of which

and any other Expedient he would receive our

Advice ; expreffing fo much of his own Senfe,

that it was plain enough that he inclined to that

Remedy : Upon which three or four of thofe

who fat at the lower End of the Table, and who
were known to have contrived the Counfel, ex-

prefled themfelves at large ; feemed very confi-

dent that it might lawfully be done; that no

other Way could be found to raife Money; that

Men could not be kept together without Mo-
and defired that they who were of ano-

Opinion would propofe feme other Coun-

I do not deny, their Reafons did in no de-

fatisfy me-, and though I knew very well

the. Refolution was upon the Matter already

taken, that there was a great Deflre in fome

Men (whole Malice to me was enough known)

to lead me into fome Exprefiions of which they

might take Advantage; yet the Obligation of

my Oath to deliver myfelf freely, the conceived

ney

;

ther

fel.

gree

that

had at fome Times appeared many ill Humours
and Mifapprehenfions in the Houfe of Commons,
yet that they were very right, in the main, for
the King's Service ; and that there is no Hope
ever to fee another Houfe fo well conftituted for
Church and State ; and the King himfelf feemed
to have the fame Opinion, and no Inclination to
diflblve it ; and fo refumed the former Debate,
What was to be done for the prefent to raife

Money, or to maintain his Army, if he fhould
not call the Parliament to meet before the Day.
The old Argument, That there could no other
Way be found out, was urged ; and calling with
more than ufual Earneftnefs in that Place, that
they who were of another Opinion would propofe
their Expedient, the King himfelf, with fome
Quicknefs, afked me what I would advife ? To
which I replied, That if in Truth that which
was propofed was in the Nature of it not prac-
ticable, and being practifed could not attain the
Effect, it ought to be laid afide, though another
could not for the prefent be propofed ; that I

thought it clear, that the Parliament could not be
affembled in lefs than twenty Days ; and that if

they were met, and believed themfelves lawfully

Security of that Place, and the Opinion that the qualified to grant a Supply of Money, we all

know the Formality of that Tranfaction would
require fo much Time, that Money could not
be raifed foon enough thereby to raife an Army,
or maintain that Part of it which was raifed to

landing of an Enemy which was al-

the Coaft, and (as many thought)
ready every Day to make their Defcent ; and yet
the fending out a Proclamation for re-aflem-

prevent the

ready upon

Thing propofed was not reafonable, and would

produce many Inconveniencies to the King's

Service, prevailed with me to difcharge my own
Confcience, God knows, according to the beft of

my Underftanding : I faid, I knew well the Dif-

advantage upon which I fpoke in fo tender a

Point, and too impopular a Thing it was to be

againft the convening of the Parliament in a Time
of fo great Straits, when no other Remedy could bling the Parliament

be found ; yet that appearing to me not pracli- End to all our

cable, I thought it ought not to be embraced

:

That it was confeffed by all hands, that in the

Point of Law, the convening them before the

Time to which they were adjourned, was at leaft

very doubtful ; and to me, upon all the Dif-

quifition I could make, it was very clear that it

could not be done ; that the Temper of both

Houfes was well known ; and it could not but

be prefumed, that when they came together, the

firft Debate they would fall upon would be of

the Manner of their coming, and whether they

were in a Capacity to act ; and 1 doubted very

believed

the Affront they

, would inevitably put an
Councils ; that, for my part, I

the Dutch had fatisfied themfelves with
had given us, and had no

Thought of proceeding farther ; that they could
not have Men enough on board to make any
Defcent, without our having Notice of it ; and
that the King had all poffible Security from the
King of France, that he had no fuch Intention,

and then it would not be in the Power of the
Dutch, with their own Strength, to give us any
Trouble : However, for the prefent Support of
thofe Troops which were to guard the Coafts,

fince Money could not be found for their prefent

much, that there would be very few who would conftant Pay, without which free Quarter could
be willing to pafs an Act of Parliament in fo not be avoided, the only Way that appeared to

dowbtf- . a Seafon ; and then if their Meeting be practicable, and to avoid the laft Evil, would
when they might fay any

nothing, I thought it well

whether in fo general a

was only to confer,

thing, and conclude

worth the confidering,

Diftemper, fuch an Aifcmbly might not interrupt

be to write Letters to the Lieutenants and De-
puty-Lieutenants of thofe Counties where the

Troops were obliged to remain, that they would
caufe Provifions of all Kinds to be brought into

all other Confutations and Expedients, and yet their Quarters, that fo the Soldiers might not be
propofe none, and fo encreafe the Confufion : I

laid, If the Neceffities were fo urgent, that it

was neceflary to have a Parliament convened,

and that they could not lawfully re-affemblc that

which was prorogued till the Day to which it

was prorogued, as I was confident it could not

be, there could be no Doubt but that it was in

the King's Power to diflblve that Parliament,

and forthwith iffue out Writs for the calling an-

other Parliament" which might regularly be af-

fembled more than a Month before the proro-

gued Parliament could meet. And there were

compelled to ftraggle to provide for their own
Victuals, which would end in the worft kind of
free Quarter ; and that the like Letters might be
written to the neighbour Counties, wherein no
Soldiers were quartered, to raife Money by way
of Contribution, as had heretofore been done,
that fo the Troops might be enabled to flay, and
continue in the Pofture they were in, for Defence
of the Kingdom, in which thofe other Counties
had their Share of the Benefit, and without whk li

they muft themfelves be expofed to the Diforder
of our own Soldiers, or to the Invafion of the

many more of the Council of the fame Mind, that Enemy upon their Retreat, or to both : And it

is
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is pofilble, that in the Eafneftnefs of this Debate,

and the frequent Interruptions which were given,

I might ufe that Exprefiion of railing Contribu-

tion, as had been done in the late Civil War;
but how, from fuch a Debate, in fuch a Place,

and with fuch Circumftances, every Particular

whereof will be juftified by many Lords of the

Council, who were then prefent, can naturally

be formed any Conclufion, or in truth any rea-

fonable Imagination, that I have defigned a Stand-

ing Army to govern the Kingdom by, advifed

the King to diflblve the prefent Parliament, to

lay afide all Thoughts of Parliaments for the fu-

ture, to govern by military Power, and to main-

tain the fame by free Quarter and Contribution,

I mult and am very willing to refer and fubmit to

the impartial Judgment of the Parliament, and of

all difcerning Men.

The fecond Article is, That I have, in the

Hearing of many of his Majeftfs SubjeclSi falfly

and feditioufly faid, The King was in his Heart a

Papift, Popifhly affected, or Words to that Effecl.

I have Occafion too often, throughout this

whole Charge, to acknowledge and magnify the

great Goodnefs of God Almighty, that finee he

thought not fit (for my greater Humiliation, and

it may be to correct the Pride of a good Confci-

ence) to preferve me entirely from thofe Afper-

fions of Infamy, and thofe Flagella Lingua, thofe

Strokes of the Tongue, which always leave fome

Mark or Scar in the Reputation they defire to

wound, that he hath yet infufed into the Hearts

of my Enemies, who fuggefted and contrived

this Profecution againft me, to lay fuch Crimes

to my Charge, as my Nature is known moft to

abhor, and which cannot only not be believed,

but muft be contradicted, and a Vindication of

me from that Guilt muft be made, by all Men
who know me to any degree, or have been much

in my Company ; and as Juftice would have re-

quired it, fo the uttfal Form in Cafes of this kind

doth exact, that in fo general a Charge they fhould

have named one fingle Perfon of thofe many in

whofe Hearing I have laid that odious Imputa-

tion upon the King ; and every Man will pre-

fume, that one fuch Perfon would have been na-

med, if he could have been found. There is no

Man now alive, who hath had the Honour to be

fo many Years about or near the Perfon of the

King, as I have been ; no Man who knows more

the Temptations he hath undergone, and the

Affaults he hath fuftained, in the Matter of his

Religion, during the whole Time of his Exile,

when almoft a total Defpair poffeffed the Spirits

of moft Men of his own Religion, that he would

ever recover his Regality, and the Hopes, and

Promifes, and Affurances, were fo pregnant, of

very many of all Conditions, that he mould fud-

denly recover if he would change it : No Man
knows fo well, with what Chriftian Courage he

repelled thofe Affaults, or with what pious

Contempt and Indignation he refitted and reject-

ed thofe Temptations ; nor hath any Man (I

think) held more Difcourfes with his Majefty

concerning Religion, and fconer and more clear-

1/ difcerned the Reproaches he would undergo,

from that innate Candour in his Princely Nature,

which difpofed him to receive any AddrefTes, or

hear any Difcourfes, which thofe of feveral Fac-

tions in Religion, with great Prefumption, have

ufed to prefent to him ; whilft his Majefty hath/

with equal Temper, and Angular Benignity*

heard all ; and pitying their Errors, difmiffed

them with Evidence, that their Arguments were
too weak to make Imprefiion in his Judgment;
which though they knew well, yet either Party,
out of the Vanity of their Hearts, ufed all the

Endeavours they could to get it believed that

the King was propitious to them and their Party;

and the Papifts, being moft prefumptuous in

particular, and in their dark Walks in their fe-

veral Counties making it a fpecial Argument to

their Profelytes, and thofe they endeavoured to

make fo, that the King favoured them, and was
of their Religion in his Heart ; of which, and
the great Prejudice it brought to his Majefty, I

frequently received Advertifements from many
Perfons of Honour, and of warm Affections to

the Government; of which I always informed
the King, who was exceedingly offended at their

Folly and Prefumption, and wilhed that fome of
them might be apprehended, and profecuted

with the utmoft Rigour and that fome fuch Pro-
fecution might be made againft all the Roman
Gatholicks,' that they might all be convicted;

which I always gave in Charge to the Judges ac-

cordingly ; and upon that and the like Occa*
fions had a juft and neeefTary Opportunity to th-

large in the Prefence of many Perfons of Honour
and Intereft in the Kingdom upon the Sincerity of
the King's Religion, and his eonftant Exercife

of it when he fuffered by it ; giving fuch Inftan-

ces of many Particulars as were pertinent to the

Difcourfe. Of which Endeavours of mine, and
of fome Fruit thereof, I doubt not but that

many of as confiderable Perfons as are in England
will be ready to give me their Teftimony: And I

may without Vanity fay, that I had more than

a common Part in the framing and promoting
that Act of Parliament, that hath made thofe

feditious Difcourfes, of the King's being a Papift

in his Heart, or popiftily affected, fo very penal

as it is ; and therefore there is need of an un-
doubted and uncontroulable Evidence, that I

did fo foon run into that Crime myfelf ; which-is

all I fhall for the prefent fay upon the fecond

Article.

The third Article is, That I have receivedgreat -

Sums of Money for paffing the Canary Patent, and
other illegal Patents ; and granted feveral Injunc-

tions to flop Proceedings at Law againfi them, and
other illegal Patents formerly granted.

I did prefume in my humble Addrefs to the

Houfe of Peers to allure their Lordlhips, that I

never received one Penny over and above the

juft Perquifites of my Office, according to the

Precedent and Practice of the beft Times, which
I conceived to be thofe of my Lord Coventry and
my Lord Elmefmore, and which I had made my
Rule in all that I had received, except only what
I had from the immediate Bounty of the King.

And as I did always all that was in my Power
to prevent and ftop all illegal Patents ; fo I believe

there are more found in the Office flopped by me
than by any of my Predeceffors in fo long Time :

But fince the Canary Patent hath made fo much
Difcourfe to my Reproach, I fhall enlarge upon
it, and fet down very punctually all the Proceed-

ings I know in that Affair : By which both the

Reafonablenefs and Juftice of that Grant will ap-

pear
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pear, and my Innocence and Unconcernment
in it.

About the firfb Cbriftmas after the King's Re-

turn into England, the Lord Treafurer, the Lord
Privy- Seal, myfelf, and the two Chief Juftices

(being the Perfons appointed by the Statute for

that Service) met together to fet the feveral Pri-

ces upon the feveral Wines •, and were attended,

according to Cuftom, by the Company of Vint-

ners, and the chief Merchants in the City who
traded in that Merchandize ; and being firft to

limit the Merchants to a reafonable Rate, before

we could fet any Price to the Vintner upon the

Retale, we found, by the beft Enquiry we could

make, that the firft Prices beyond the Seas which

the Merchants paid for their Wine were fo ex-

ceffive, that the Retale could not be brought

within any Compafs ; and that fince the Begin-

ning of the Troubles the Price of Wine in gene-

ral was exceedingly, increafedy and particularly

that of the Canaries was almoft double to what it

had been in the Year 1640. I knew very well,

by the Correfpondence I had held in the Canaries,

(during the Time I had ferved his Majefty as his

Ambalfador in Spain) that the whole Trade of
Canary Wines was driven folely by the Eng/i/h,

and the Commodity entirely vented in the King's

Dominion, all Chriftcndom befide not fpending

five Pipes of Canary Wine; and therefore I

afked the Merchants, what would be the Way
to remedy that Mifchief, and whether what I

had reported was not true ? They confeffed it

to be very true, and that it was a Reproach to

our Nation to be fo much impofed upon in a

Trade that we might govern ourfelves; and that

the unreafonable Prices of the Wine was not

the greateit Prejudice that was befallen that

Trade : That before the Troubles they had been

fo far from imploying any Stock of Money, that

they fent their Ships fully laden with all Com-
modities thither, which yielded very good Mar-
kets, being fent from thence to the Weft-Indies

in their Plate Fleets ; that the very Pipe-Staves

they carried did very near difcharge the Value

of the Wine, fo that they brought home the

Proceed of their other Commodities, either in

Pieces of Eight, or fuch other Merchandize as

had been brought thither from the Indies, and

upon which they received great Profit : That,

on the contrary, the Trade is now wholly dri-

ven by ready Money ; that the Commodities they

fend thither will not be taken off, except at

their own Prices; fo that they have for the late

Years fent their Veffels empty thither, except

only with fome few Pipe-Staves, which, by the

Deflruction in Ireland, they cannot fend in any

great Proportion from hence; and their Ships

return from thence with no other Lading but

thofe Wines, which drey pay for in ready Money,
cither with Pieces of Eigne fent in their Ships

from hence, or by Bills of Exchange charged

upon fome known Merchants in Spain; that

over and above this, they had of late fet new
Duties upon the Wine, and laid other Impofi-

tions upon the Merchants, than the Englifh Na-
tion hath been ever accuftottied to: They faid,

that all this proceeded from the immoderate Ap-
petite we have for that fort of Wine, and there-

tore we take fiom them as much as xhey can

make ; and from our own Difordev and Irregu-

larity in buying them, in contending who fliall

get the moft ; and fo raiting the Prices one upon
Vol. VIII.

another, and making the Spaniards themfelves
Judges what we fliall pay. My Lords, upon
Confutation amongft themfelves, found the Mat-
ter too hard for them, and that the Reformation
of fo much Evil muft be done by degrees;
and upon a Reprefentation of all the Difficulties

to his Majefty and his Privy-Council* whole
Wifdom could only provide a Remedy propor-
tionable to the Mifchiefs ; for the prelent, as

they were refolved not to raife the prefent Prices

at which the Wine was bought and fold (which
they believed, how reafonable foever, would be
very unpopular) fo they thought it very un-
juft to draw down or abate thofe Prices, fince it

appeared to them that the Wines coft more in

Proportion upon the Places of their Growth :

They declared therefore to the Merchants and
the Vintners, that though for the prefent they

would permit the fame Prices to continue for the

next Year, which they had been fold for the

prefent Year, and which indeed were confirmed
by the Ac~t of Parliament, they fhould hereafter

take care what Markets they made ; for that

they were refolved the next Year to make the

Prices much lower, both to the Merchant and
the Vintner : And upon the Report made of the

whole Matter to the King in Council, a Procla-

mation was publifhed accordingly.

The next Year both the Merchants and Vint-
ners were very earned Suitors, that greater Prices

might be allowed ; or, at leaft,^ that the fame
might be continued ; making it very evident

that their Wines coft them more than they had
done the' Year before. Upon the Debate the

Canary Merchants were much divided ;• fome of
them infilling very importunately to have the

Prices raifed, becaufe it was notorious that they

had paid much more, by reafon, as they faid,

that the Vintage had not yielded near the Pro-
portion that it ufed to do ; others, though con-

ferring the Encreafe of Price, yet pretending a

more publick Spirit, and the Neceflity of a Re-
formation, preifed earneftly that the Price might
not be raifed, but that they might be per-

mitted to take what they had done already for

this Year. It was quickly perceived whence
this Moderation proceeded, and that the laft

Propofers had a great Quantity of Wine upon
their Hands, which had been provided the Year
before, and fo might well be fold at thofe Prices

;

but that the former had no Old left upon their

Hands, but were fupplied with a full Provifion

of New, which had coft them fo much dearer.

Both the one and the other defired us, that what-

ever Refolution we took for the prefent, a

Claufe might be inferted in the Proclamation,

that the next Year after Canary Wine fhould not

be fold for above Twenty four Pounds the Pipe,

and that every Year after it fhould be drawn
loweF, as it might well be, it having been fold

in the Year 1640 for Twenty Pounds ; though

his Majefty found it,- at his Return, permitted to

be fold at Six and thirty : Such a Claufe, they

faid, would give Notice to the Iflanders, and

oblige them to fell their Wine at more reafonable

Rates, and render the Merchants unexcufable, if

they ftould give greater. My Lords, notwith-

ftanding all the Allegations, thought fit to bring

the Prices of all Wines lower, which they did, as

the moft cffecUial Warning for the future ; but by

his Majefty's Approbation, that Claufe was in-

ferted in the Proclamation as they defired.

5 H The
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The Year following, when the Lords met

again according to Cuftom (which is, as hath

been faid, about Chriftmas) they found not the

lead Reformation ; on the contrary, that the

Canary Merchants had paid dearer than ever,

which made them all more folicitous to have the

Price railed, and the Vintners as importunate for

their Retale. And indeed the Vintners were in

a much worfe Condition than the Merchants,

they making it appear that they paid the Mer-

chants much dearer, without which they could

get no Wine, and fo muft give, over their Houfe-

keeping •, that the Penalty upon the Merchant

was very fmall, being not above Forty Shillings

a Pipe, and the Crime not eafy to be difcovered,

as was manifeft by there being not one Merchant

qUeftioned in many Years for that Tranfgref-

fion ; whereas, on the contrary, the Penalty up-

on the Vintners was very fevere, and fo eafily

difcovered by any Man who went to a Tavern

and would be an Informer, that molt of the

Vintners in London were then fued in the Exche-

quer upon thofe Penalties, which if exacted muft

produce their prefent Ruin. The Merchants

excufe themfelves for their prefent Pretence, and

for their having given more than was lawful for

them to have done, by their own Defire, that

they had done their belt, and that the greateft

Traders amongft them had confented not to fuffer

the Prices to be raifed upon them, but that they

found it ineffectual ; and that though ,they fhould

pive over their Trades, it would produce no Re-
formation-, that the Trade was open to all Ad-
venturers, and that there had been many Ships

lent from England that very Year by Jews and

other Tradefmen, who had never before traded

to the Canaries; infomuch as when they who had

been long bred up to the Trade, and had been

long Factors in thofe Iflands, fent their Ships

thither, they found other Englijh Ships there,

and the Wines bought at a greater Price than

they had allowed their Faffors to give; fo that

they muft either have their Ships return empty

and unladen, or take the Wines at the Prices

other Men gave* that they had chofen the latter,

as well to continue the Trade, as to draw home
fome Part of the Stock they had in that Country

;

that they could imagine but two Ways to reform

that Excefs ; the one, by putting the Trade in

fuch a Method, and under fuch Laws, as might

reftrain that Licence, and not leave it in the

Power of Perfons who never had been in the

Trade to give-Law to it;, and by this means the

jflanders would find it neceffary to fet reafonable

Prices upon their Commodities, and to yield fuch

other Advantages and Privileges to the Merchants

as they had heretofore enjoyed ; the other, that

the King would by his Proclamation prohibit the

Importation of any Canary Wines into his Domi-
nions-, and hereby he would quickly receive fuch

Propofitions from Spain, as would put it into

his own Power to make the Reformation ; other-

wife the Wanders were perfuaded that England

could not live without their Wines. The Lords

were refolved, notwithftanding all that had been

faid, that they would execute the former Procla-

mation, and reduce the Prices of Wines to what

had been then determined; and after they had

given a full Account of the v/hole Bufinefs unto

the King in Council, the Refolution was appro-

ved, and a Proclamation iffued out accordingly.

The Merchants and the Vintners applied them-

felves to his Majefty, and to many of my Lords
of the Council, and thought they had Encou-
ragement enough from thence to hope for Relief,

in an Appeal by Petition to the King and Coun-
cil ; and they had thereupon a Day given them
to be heard, many of my Lords thought it very
hard, if notunjuft, to compel Men to fell cheaper

than they bought, which was the Truth of the

Cafe, and which muft oblige both Merchants and
Vintners to fophifticate and corrupt their Wines
to preferve their Eftates, which might probably
turn to the great Damage of the whole King-
dom, in producing Sicknefs and Difeafes ; and
this generous and charitable Confideration pre-

vailed with the major Part of the Lords to be

well contented, and to wifh that fome Indulgence

might be exercifed towards them. On the con-

trary, when the King had well weighed the whole
Proceedings, and with Trouble and Indignation

confidered the obftinate Vice of the Nation,

which would make us ridiculous to all the World,
he expreffed a pofitive Refolution to vindicate

himfelf and his Government from this Reproach.

He thought the adhering firmly to the Prices

which had been refolved upon would be the beft

Preface to this Reformation, though it might
bring particular Damage to particular Perfons

;

who had yet lefs Caufe to complain, becaufe their

own Advice had been followed ; and thereupon

declared, that he would make no Alteration

:

but withal told them, that if they could make
any Propofition to him for the better Regulation

of the Trade (for they had themfelves mentioned

a Charter) he would gracioufly receive any Pro-

pofitions they would make, and gratify them in

what was juft; and fo, notwithftanding all At-
tempts which were often repeated, the Price fet

by the Lords was ratified for the Year following.

Shortly after many of the Merchants, who had
always traded to the Canaries, petitioned the King
that they might be incorporated, and that none

might be permitted to trade thither but fuch

who would be of that Corporation, and obferve

the Conftitutions which fhould be made by them :

Which Petition was prefented to the King at the

Council-Board -, and being read, his Majefty (ac-

cording to his Cuftom in Matters of Difficulty

and publick Concernment) directed it to be laid

afide, and read again on that Day Month; in

which Time his Majefty prefumed that all who
would oppofe it, would prefent their Reafons

and Objections againft it, which he was very defi-

rous to hear. At the Day appointed, though
there were no Petitions againft it,, yet it was ob-

ferved that there were many of the moft eminent

Merchants of that Trade whofe Names were not

to the Petition, nor appeared defirous to have a

Charter granted ; which his Majefty confidering,

put off the Debate for another Week ; and di-

rected, that the other Merchants by Name ihould

be defired to be prefent, and to give their Ad-
vice freely upon the Point : And there was ac

that Day a very full Appearance; when his Ma-
jefty directed, that a Relation fhould be made to

them of the whole Progrefs that had been made
in the Bufinefs, and the Damage and Difhonour

the Nation underwent in carrying on of that

'

Trade ; that many Merchants had prefented a

Petition to him, containing an Expedient, to

bring it into better Order, but finding them not

to appear in it, and being informed that they

were moft engaged in that Trade, he had fent

iof
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for them to know their Opinion, whether they

thought what was propofed to be reafonable,

and iit to be granted ? and if fbj why they did

not concern themfelves in it ? They anfwered,

That the Reafon why they had not appeared in

it was, becaufe they fhould be Lofers by it, and

therefore were not folicitous to obtain a Grant

from his Majefty to their own Damage ; and fo

enlarged upon the Nature of the Trade, their

long Experience in it, and the Greatnefs of their

Stock, which they fhould not be allowed to con-

tinue under any Regulation : But as they did not

think themfelves obliged to be folicitous for a

Change, fo they could not deny, being required

by his Majefty to fpeak the Truth, but that the

Propofition that was made was for the publick

Good and Benefit of the Kingdom, and that they

could conceive no other Way to redeem that

Trade, and the Nation, from the Infolence

which the Spaniard exercifed upon us ; implying,

that if his Majefty would command them, they

would likewife concur, and join in carrying on
the Service. To which his Majefty giving them
gracious Encouragement, they all departed of

one Mind, his Majefty remaining confirmed in

the former Opinion he had of it. But there re-

mained yet an Objection which was principally

infifted upon by the Minifters of the Revenue,
who alledged very reafonably, that this new mo-
delling ot the Trade muft produce fome Altera-

tion, and would meet fome Oppofuion from the

Spaniard, which for the Time would leffen the

Cuftoms, and entitle the Farmers to a Defalca-
tion. The Petition was therefore referred to the

farmers of the Cuftoms, who were to attend

the next Council-Day : And being then called

in, they acknowledged, that the Defign propofed
would prove very profitable to the Kingdom
in many Refpects, upon which they enlarged

;

and that in the End it would not be attended
with any Diminution of the Cuftoms; but for
the prefent, they faid, they could not but expect
that the Obftinacy and Contradiction of the Spa-
niard would give fuch a Stop to Trade, at leaft

for one Year, that if his Majefty did not reim-
burfe them for what fhould fall fhort in the
Cuftoms, they muft look to be very great Lofers

;

the Merchants, on the other Hand, offering to

be bound, that if they did not the firft Year
bring in as much as had been ufually entered,
they would make good what fhould be wanting
to the Farmers upon a Medium ; and his Majefty
himlelf declared, that he would not, for a fmall
Damage to himfelf, hinder the Kingdom from
enjoying fo great a Benefit ; and thereupon he
commanded the Sollicitor-General, who then
attended the Board, to prepare fuch a Charter,
as might provide for all thofe good Ends which
were defired in the Petition, and which had
been fo largely debated. And I believe there

was never a greater Concurrence of the Board
in any Direction.

Many Months paffed before the Charter was
drawn; in which Time I never heard of the leaft

new Objection made againft it, or that any Man
was unfatisfied with it. After it was engioffed,
and paffed the King's Hand, it was brought to

the Great Seal; and then the Lord-Mayor of
London and the Court of Aldermen had entered
a Caveat, and I appointed a Day to rnar Parties.

The City alledged an Order made a Year or two
beiore by the King in Council, upon a Com-

plaint then exhibited by the Court of Aldermen
againft the Turky Company, and other Corpora-
tions, in which they faid there were very many
Merchants of the beft Trades and greateft Eftates

in the City, who would never take out their

Freedom of the City* and fo refufed to bear any
Charge or Office in it, to the very great Preju-

dice and Difhonour of the City, and of the Go-
vernment thereof; they being by this Means
compelled to call inferior Citizens to be Alder-
men, before they had Eftates to bear the Charge
of it, whilft the graveft and the richeft could not

be compelled to take it, becaufe they were not

Freemen : Befides the Rules which the King
gave upon the Difference then in Queftion, he
was pleafed to declare, and appointed it to be
entered as an Order in the Council-Book, that

Provifion fhould be made, that in all Charters

which he fhould hereafter renew or grant to any
Companies or Corporations within the City of
London, that they fhould firft make themfelves

Freemen of the City, if they were not fo before;

and therefore that this Charter fhould not pafs

the Seals, before feveral Members, who were

named in it, had made themfelves Freemen of

the City, by which they might be made liable to

the Charges of it. The Merchants could not

deny, that many of them were not yet Freemen,
nor refolved to be : They faid, they had never

heard of this Order: And I declared to them,
that I could not feal the Charter before they had
given Satisfaction in it; and they feemed as pofi-

tive, that they would rather be without their

Charter, than fubmit to the other Inconvenience,

and fo they departed then ; but fhortly after they

agreed to the Obligation, and a Claufe to that

Purpofe was entered in the Charter in the King's

Prefence, and fo returned to me to have the Seal

fixed to it.

There were, by this Time, feveral other new
Caveats entered againft it ; all which I heard,

and fettled every one of them to their joint Satif-

faction. I heard then that there would be fome
Motions for the flopping it in the Houfe of Com-
mons; and fome Parliament-Men who ferved for

the Weftern Boroughs came to me, and defired

me that I would not fix the Seal to it till they

fhould be heard, fince it would undo their Weftern
Trade ; and told me they refolved to move the,

Houfe of Commons to put a Stop to it. I in-

formed them of the whole Progrefs it had had,

and told them 1 believed that they would hardly

be able to offer any good Reafons againft it

:

However, fince it was known that the Parlia-

ment would be prorogued within ten or twelve

Days, I would fufpend the Sealing the Charter

whilft the Houfes fat, to the End that they might
make any Objections againft if they thought fit :

But the Parliament rofe fhortly after, without

further taking Notice of it-; nor did thofe Par-

*liament-Men, or any others, further follicit me
againft the paffing of it ; and fo I affixed the

Great Seal to it according to my Duty. There-

upon the Company chofe a Governor and other

Officers, according to their Charter, and made
fuch Orders and By-Laws as they thought fit,

for the carrying on and Advancement of their

Trade; which they might alter when they found

it convenient ; and for the prefent they refolved

u on a Joint-Stock, afllgning fo many Shares to

particular Men. In this Compofition and Diftri-

bution, there happened fome Difference between

them-
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themfelves, which could not be taken Notice of

Abroad ; and even ibme of the-m, who firit peti-

tioned, and were moft folicitous to procure the

Charter, did what they could to hinder the Ef-

fect of it ; fent privately to their Factors at the

Canaries, to oppofe any Orders which mould be

lent from the Governor and the Company ; and
that they mould do all they cOuld to incenfe the

Spaniards againit the Charter, promifing that their

Wine mould be taken off in Spite of the Cor-

poration : Whereupon, great Diforders did arife

in the Canaries between the Englijh themfelves

;

and by the Conjunction of the Spaniards with

thofe few Englijh who oppofed the Charter, they

proceeded 10 far, as to fend the principal Factors

for the Company out of the Ifland to Spain, and
to make a publick Act by the Governor and
Council there, that no Ship belonging to the

Company mould be fuffered to come into the

Harbour, or to take in any Lading from the

ifland : All which were tranfacted there many
Months beiore it was known in England, and
probably would have been prevented, or eafily

reformed, if. the breaking out of the Plague at

London, and the War, had not reftrained all

Englijh Shipping from going to the Canaries for

the Space almoft of a full Year ; which Inter-

miffion hkewife gave fome Advantage here to the

Merchants who oppofed the Charter, by the not

Return of their feveral Stocks within the Time
promifed by the Company.
When the King was at Oxjord, and heard what

had paffed at the Canaries, fome Merchants ap-

peared there, to petition againft the Charter,

whereof there were fome who were the firft Peti-

tioners for it : His Majefty appointed a Day for

the folemn Hearing of it, in the Prefence of his

Privy-Council, the Governor being likewife fum-
moned to be there. Upon opening all their

Grievances, the Petitioners themfelves confefs'd,

that they could not complain of the Charter

;

that it was a juft and neceffary Charter, and for

the great Benefit of the Kingdom, though fome
private Men might for the prefent be Lofers by
it ; that their Complaint was only againft their

Conltitutions and By-Laws, and their fevere Pro-

fecution of them contrary to the Intention of the

Charter itfelf; inftancing, among other Things,

the very fhort Day limited by the Charter, after

which they could not continue their Trade with-

out being Members of the Corporation ; and

tlut Day was fo foon afcer the Sealing of the

Charter, that it was not poffible for them to

draw their Stock from thence in fo (hort a Time.
When they had finilh'd all their Objections, the

King obferved to them, that they complain'd

only of what themfelves had done, and. not at all

of the Charter, which gave them only Authority

to chufe a Governor, and make Conftitutions

and By-Laws j but directed not what thole Con-
ititufions and By-Laws fhould be,, which were*

the Refult of their own Confutations, in which
the major Part muft concur •, and of that Kind
their Joint-Stock was one, which, with the reft,

they might alter again at their next Court, if the

m.:jor Part were grieved with it : But becaufe

they had complained of fome Particulars, in

which they leem'd to have Realbn on their Side,

bis Majefty exprefs'd a VVillingnefs to mediate

and make an Agreement between them, and there-

upon bid the Governor anfwer fuch and fuch

i'ajticulars, which feemed to have moft of Juftice;
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which he did very much at large, making it clear-

ly appear that they had* in Truth, little Caufe of
Complaint; as to the fhort Day which was
affign'd to them for drawing away their Stocks,
which had the greateft Semblance of Reafon, he
faid they had no Reafon to complain of want of
Warning, for that the Day was well enough
known to them long before the Sealing of the
Charter, and might very well have been complied
with ; but that they knew likewife, that after-

wards the Time was enlarged to a Day defired
by themfelves, that there might be no Caufe of
Difcontent ; and thereupon read the Order of the
Court to that purpofe, which they could not
deny in Conclufion ; fince it appeared that their

Stock ftill remained there* which in Juftice be-
longed to them, whether by their Fault or Mif-
fortune it had not been drawn over. The Kino-

perfuaded the Governor, and his Affiftants, to
give them fuch Satisfaction in that Particular and
others, that before they retired from his Majefty's
Prefence, they were unanimoufly agreed upon all

their Pretences ; and though fome of the Lords,
upon fome Insinuations and Difcourfes they had
heard, had believed the Company to be in the

wrong, they were now fully convinced of the

contrary, and believed the Charter to be founded
upon great Reafon of State, and that the Execu-
tion of it had been very juftifiable, and with
great Moderation; and it is to be obferved, that;

the Parliament being then affembled at Oxjordt

there was not the leaft Complaint againft that

Charter, or Corporation.

This was the whole Progrefs of that Affair,

and all that 1 know of the Proceeding in it; in

which I muft confefs, though I had no Hand in

the Contrivance, I was fully fatisfied in the

Juftice and Integrity of it, and even in the Necef-
fity in Reafon of State; and therefore, upon all

the Addreffes made to the King or Council in

that whole Tranfadtion, 1 did, it may be, appear

more follicitous and warm for the Difpatch than

other Men ; and yet I never remember a fuller

Concurrence in the whole Board than in this Ad-
vice ; nor did my Inclination towards it, proceed

from any other Motive than that of the Publick

Good, without the leaft Temptation to or Ima-
gination of any Profit or Advantage to myfelf,

to which 1 have never been thought to be ever

inclined; and the Delays I ufed in the paffing

this Charter, after it came to be fealed, and my
giving Time for the weighing all Objections, and
fo much oppofing the Company, with reference

to their being made Freemen of the City, that

they departed from me with a Refolution to

profecute the Charter no farther, are no Signs

that I had fuch a Mind to pleafe them as a Man
would have who was corrupted by them, or who
was to have a Share in the Profit of the Patent.

For the granting any Injunctions in Chancery to

ftop Proceedings at the Law, againft that or any
other Charter, I cannot comprehend the Mean-
ing of that Charge ; and do prefume that I have

never granted any Injunctions in that Court, but

what was agreeable to the Courfe and Juftice of

it, and I am fure was always done in publick, and

upon Debate in the Court.

The Fourth Article is, That I have advijed

and procured divers oj his Majefty''s Subjecls. to be

imprijoned againft Law, in remote IJlands, Garri-

Jons, and other Places, thereby to prevent them

from
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from the Benefit of the Law; and to introduce

Precedents fir imprifoning of other of his Majefiy's

Subjetls in like manner.

I know not what to anfwer to this Article, it

being fo general, and no particular Perfon being

named ; but it is generally known, that I have

never taken upon me to commit any Man to Pri-

fon, but fuch who by the Courfe of the Chancery

for Matters of Contempt are juftly committed.

It is probable that I have been prefent at the

Council- Board, when many Perfons have been

ordered to be committed, and whofe Commit-
ment hath, by the Wifdom of that Board, been

thought juft and neceffary ; and therefore I am
not to anfwer apart for any thing done by them j

only I may fay, that I was frequently of Opini-

on that the Commitments were very juft, and
very neceffary; and it is notorioufly known, that

by fuch Commitments a Rebellion hath been

fometimes prevented, and that other Perfons,

who have been afterwards attainted and executed

for High Treafon, have, upon their Examinati-

on, and at their Death, confefs'd that their Pur-
pofe had been to rife in Arms at fuch and fuch

Times, if their Friends, upon whom they had
principally relied, had not been then committed
to Prifon ; and I well remember, that it was
thought fit that moft of the Perfons who ftand

attainted for the Murther of the late King, his

Majefiy's Royal Father, fhould be removed out

of the Tower, and difperfed into feveral Iflands

and Garriibns; and if any other Perfons have

been likewife fent thither, I prefume it was upon
fuch Reafon, as, upon a due Examination there-

of, will make it be thought very juft.

The Fifth Article is, That I have corruptly

fold feveral Offices contrary to Law.
This Charge I utterly deny.

The Sixth Article is, That I have procured his

Majefiy's Cuftoms to be Farmed at under Rates,

knowing the fame ; and great pretended Debts to be

paid by his Majejly, to the Payment whereof his

Majefty was not in Striclnefs bound ; and have re-

ceived great Sums of Money for procuring the fame.

I have never had any thing to do in difpofing

of his Majefiy's Cuftoms, or any other Part of
his Revenue-, only for fome fhort Time after his

Majefty's firft Arrival in England, I, amongft
others of my Lords of the Council, was a Com-
miffioner of the Treafury •, during which Time,
if I am not very much miftaken, there was no
Farm lett of any of the Revenue, and the Cu-
ftoms were put into the Hands of Commiffioners,
to the end that a Computation might be made as

near as was poffible of the true Value of them,
before that it fhould be put into a Farm, which
every Man conceived would be fit to be done as

foon as might be. The White Staff was fhortly

after given to the Earl of Southampton, and the

Chancellorfhip of the Exchequer to the Lord Afh-
ley, I having then refign'd it, and having been
before poffcfs'd of it at the Time when the King
returned into England ; and from the Time that

that thefe two Officers of the Revenue were made,
which determined the former Commiffion, I never

intermeddled in the Cuftoms, or any other Branch
of the Revenue ; except when the King com-
manded me to be prefent in fome Confutations
which he had with my Lord Treafuter, when
there were other of my Lords likewife prefent

;

Vol. VIII.

that excellent Perfon always refortlng to the

King, for his Direction in all Matters of the leaft

Difficulty which occurred to him in the Admini-
ftration of his Office ; and except the Lord Trea-
furer himfelf (with whom I had the Honour to

have held a long and a faft Friendfhip) did defire

to confer with me, as he very often did upon
many Particulars of his Office, believing that I

was not altogether ignorant in that Adminiftra-

tion, with which I had been formerly fo well ac-

quainted ; and that I prefume might be the Rea-
fon why he did oftentimes procure me to be join'd

with him in References from the King, upon
Matters wholly relating to his own Office. But
I never fuffered particular Applications to be

made to me in thofe Cafes, nor had ever any fe-

cret Conference with any Perfons who were con-

cerned in fuch Pretenfions. What is meant by
my having procured his Majefty's Cuftoms to be

Farmed at under Rates, knowing the fame, and
great pretended Debts to be paid by his Majefty,

to the Payment whereof his Majefty was not in

Striclnefs bound, I cannot imagine, except it re-

lates to the Payment of a Debt due from his late

Majefty to fome of the Farmers ; in which, tho'

I had no more to do than in giving Information,

and my particular Advice to his Majefty, in the

Prefence of my Lord Treafurer, the Chancellor

of the Exchequer, and other of my Lords, and fo

am not myfelf refponfible for what his Majefty

did thereupon, and he did nothing but with the

Approbation and Confent of all the reft ; yet I

think myfelf obliged upon this Particular, which
fo much concerns the Honour and Juftice of the

late King, and of his prefent Majefty, to enlarge

and relate all I know of what their Majefties did,

and what induced his prefent Majefty to do his

Part of it. It is notorioufly known, that before

the late Troubles, and in the very firft Entrance

into them, his Majefty was neceffitated to borrow

very great Sums of Money from his then Farmers of

his Cuftoms, and to oblige them to ftand perfonally

bound for many other great Sums of Money which

other Men lent to his Majefty upon their Security.

That thereupon, and for the Repayment of thofe

Sums of Money which the Farmers had advanced,

and for fecuring them from any Damage for thofe

Monies which others had lent upon their Obliga-

tions, his Majefty, with the Advice of the then

Lord Treafurer and Chancellor of the Exchequer,

had granted a farther Leafe of his Cuftoms to thofe

Farmers for Three or Four Years to come, after

the Expiration of their former Leafe; with a Co-
venant on his Majefty's Part, to pay the juft In-

tereft of Eight per Cent, for all fuch Monies as

were advanced by them, or for which they flood

bound; and likewife that they fhould, out of

their growing Rent, deduct all fuch Sums of

Money by the Year, as they had lent, or were

bound for. It is as well known, that after the

Beginning of the Parliament in 1640, and before

the Commencement of the fecond Leafe, the

Houfe of Commons not only forced the faid Far-

mers to pay a very great Sum of Money for their

Prefumption in receiving Cuftoms and Impofiti-

ons upon Merchandize in the former Years, when,

as they pretended, fuch Payments were not due;

but took alfo from them their new Leafe granted

to them by the King, and fo left them without

any Capacities of reimburfing themfelves of the

Money they had lent, and likewife in the Mercy

of their Creditors to whom they flood bound

;

5 I many
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many of whom quickly began to exercife that

Severity towards them, that many of the poor

Gentlemen had their Eftates quickly extended

upon Judgments and Recognizances, and their

Perfons taken in Execution, and committed to

Prifon ; where fome of them who had been known
to have great Eftates, as Sir Paul Finder, and

others, were forced to end their Days. There

were very few Circumftances in the late King's

Misfortune, which gave him fo much Trouble,

or fo much afflicted him, as the Senfe he had of

the hard and unjuft Sufferings thofe poor Gentle-

men underwent for him and their Affection to his

Service ; which he often mentioned, and as often

declared, that he held himfelf obliged to make
them full Reparation, as foon as God fhould

enable him. And after he had vouchfafed to

make me his Chancellor of the Exchequer, he fre-

quently fpoke to me of it ; of the very good

Opinion he had of the Men, of the great Services

they had done for him ; and commanded me ex-

prefly, that whenever it fhould fall within my
Power, I would do them all the Right I could.

And of this I did often inform his Majefty during

the Time he was Abroad, and after his Return,

without any other Motive than his Father's Com-
mand, and his own Honour, having myfelf never

had any Degree of Friendfhip with any of the

Perfons concerned, and a very ordinary Acquain-

tance with fome of them. Upon his Majefty's

happy Return, thofe Gentlemen who were alive

of the old Farmers (which, as I remember, were

Sir John Jacob, Sir Job Harby, Sir Nicholas Crifpe,

and Sir John Harrifon) applied themfelves to

the King, having lain feveral Years, and then

remaining in Execution in fome Prifon, and hav-

ing had their Eftates fold, upon the Profecution

of thofe Creditors to whom they were bound for

Monies lent to his Majefty. As foon as Care

was taken for collecting the Revenue, thofe Four

Gentlemen named before, and Two others who
had ferved his Majefty very well, were appoint-

ed his Commifiioners for the collecting the Cu-

ftoms and Duties upon Trade ; in which Collec-

tion they continued for above a Year, or there-

abouts ; during which Time many of their Cre-

ditors, who had generoufly forbore to profecute

them whilft they were in Prifon and undone, be-

gan now to commence their Actions againft them,

prefuming they were then, or would fhortly be

able to fatisfy them : Whereupon, his Majefty

commanded my Lord Treafurer, and me, with

fome other Lords, as I remember, to fend for

thofe Creditors, and to declare to them, that his

Majefty would, in a fhortTime, enable his Far-

mers to pay them their juft Debts, which he well

knew were contracted for his Service ; and that

he would take it very well from them, if they

would for the prefent give no Obftruction to his

Service, by the Profecution of thofe Perfons at

Law, whofe Time was folely taken up in the ne-

ceffary Service of his Majefty : Whereupon they

willingly defifted from that Profecution ; and

many of them finding now, that by his Majefty's

Favour they were like to receive their Debts,

which before they thought defperate, they frank-

ly remitted the Whole, or Part of the Intereft,

that in Strictnefs of Law was ftill due to them.

His Majefty, fhortly after, judging it beft for

his Profit to determine the Collection by Com-
miffion, and to Lett the Whole to Farm, gave

Direction to the Lord Treafurer to confer and

treat with any fit Perfons who defired the fame.

Many Overtures were made by feveral Perfons^

and fome applied themfelves directly to his Ma-
jefty ; upon which, and after a competent Time
in confidering all that was propofed, the King
appointed a Day when he would be attended by
my Lord Treafurer, and other of my Lords,
and when all the Pretenders fhould likewife be
prefent, and he would then and there declare his

own Judgment j having firft declared to the Com-
mifiioners, whereof Four were old Farmers to

whom fo much Money was due, that whofoever
fhould take the Farm, they fhould be obliged to

pay them their juft Debt at fuch Times, and by
fuch Proportions as his Service could bear ; but
as to the Letting the Farm itfelf, he fliould nei-

ther confider the Debt he owed them, nor the

Sufferings they had undergone, but only the Rent
they fhould offer; which, if as much as any Body
elfe would give, he would prefer their Perfons

before others ; but if any other fit Men would
offer more than they thought fit to give, they

fhould be his Farmers •, and therefore wifhed

them well to confider what they would propofe

to him. After two Days fpent by his Majefty
in Conference with feveral Pretenders apart, and
finding that the Propofitions made to him by the

old Farmers, with whom the other Two were to

be joined who had ferved with them as Commiffi-
oners, were at 'leaft as much, if not more for

his Profit than any which had been made by the

reft, he declared that the Farm fhould be Lett
to thofe who had been his Commifiioners : Which
was at that Time underftood to be fo far from
a good Bargain, that the Two Commifiioners who
were not concerned in the great Debt, utterly

refufed to meddle with the Farm at fo great a

Rent; the other Four publickly declaring at

the fame time, that they would not give the Rent
but in Contemplation of their Debt, which they

thought they fhould fooner and better receive,

when it fhould be affign'd upon their own Col-

lections, than when it fhould be charged upon
new Farmers ; but were Suitors to his Majefty,

that he would oblige the other Two (Sir John
Wolftenholme and Sir John Shaw) to be joint

Farmers with them ; which his Majefty did, by
making them a gracious Promife, that if they

fhould be Lofers he would repair them : And
thereupon Directions were given to Mr. Attor-

ney-General to prepare a Grant accordingly;

and I do not know there was one diffenting Voice

from what his Majefty inclined to do upon the

whole Debate of that Matter, the. fame appearing

to every Man to be molt juft and reafonable.

The Farm being thus fettled, the old Farmers

were directed to bring their Accompt to my
Lord Treafurer; by which it fhould manifeftly

appear how much the late King was juftly and

truly indebted to them, and how thofe Debts

were incurred; that fo, upon a juft Computation,

fuch a Satisfaction might be made to them,,

as was confiftent with the prefent State of his

Majefty's Occafions. Many Months, if not a

whole Year, were fpent in the Examination of

thofe Accompts before the Auditors ; who, be-

fides the Exceptions they took for want of fome
Formalities, in the Proof of fome Monies paid,

which after Twenty Years of Licenfe, in which

all their Books and Papers had been taken, their

Houfes plundered, their Perfons imprifoned, and
in which fo many Perfons employed by the King

to
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to receive and by them to pay Money were dead,

could hardly be made with the ufual Exactnefs,

made likewife feveral Certificates of particular

Cafes, which required further Direction ; and

the Lord Treafurer would neyer take upon him-

felf to give thofe Directions, only declaring to

them, which he had frequently done, that, in re-

gard his Majefty was not ftrictly bound in Juftice

to pay that Debt due from his Father, but that

his prefent Majefty's generous and royal Difpo-

ficion had prevail'd with him to pay that juft

Debt, whereby they might be preferved from

Ruin, in which he faid he fully concurred with

his Majefty •, but that he would never advife him,

on the contrary, he would always diffuade his

Majefty from paying or allowing any Intereft,

though paid by them, which would fwell the

Debt to fuch a Proportion, that his Majefty could

never undertake the Payment of it : Which De-

termination, how great foever their Lofs appear'd

to be, feem'd to be fo juft, at leaft fo neceflary

for the King, that they wholly referr'd it to his

Majefty ; hoping that it might prevail with mar.y

of their Creditors not to exact it from them,

though the Sale of their whole Eftates had made

Satisfaction to others for the whole Intereft as

well as for the Principal. When the Auditors

Certificate was ready, and all the Doubts and

Queftions, which did arife thereupon, were clearly

ftated, his Majefty vouchfafed again to be pre-

fent, with the other Lords, who had from the

Beginning aflifted in the Examination of that

Bufinefs; and then the Lord Treafurer declared

to his Majefty, what he had before faid to the

Perfons concerned, that though he willingly ap-

proved his Majefty's Goodnefs in taking upon

himfelf that great Debt, yet that he would by no

Means give his Advice or Confent that he fhould

pay or allow any Intereft for it. Upon the whole

Matter, and upon all the Doubts ftated to his

Majefty, and after the Rejection of feveral con-

ftderable Sums of Money demanded by them,

and for the Payment whereof fuch direct Proof

was not made, as is required by the Courfe of

the Exchequer, though I think moft Perfons who
were prefent, were, in their private Confciences,

well fatisfied that thofe Sums had been, in Truth,

paid, as was alledged; there appear'd to his Ma-
jefty to be juftly due to them the Sum of Two
Hundred Thoufand Pounds Principal Money for

almoft Twenty Years, and for which they had

paid fo much Intereft ; and his Majefty thought

it very juft, and, with many gracious Exprelli-

ons to them of his Purpofe and Refolution fur-

ther to repair them as he fhould be able, gave

Order to the Lord Treafurer that the faid Debt

of Two Hundred Thoufand Pounds fhould be

paid to them in Five Years ; that is, by Forty

Thoufand Pounds for every Year out of the Rent

of the Farm; and that all Inftruments neceflary

for their Satisfaction and Security fhould be pre-

fently given to them, whereby they might be

able to comply with their Creditors, and avoid

their Importunity. I do confefs myfelf to have

been prefent at thefe Agitations, and to have

contributed my humble Advice and Opinion to

his Majefty that he fhould pay this Debt; which

I thought myfelf obliged to do, as well as a faith-

ful Counfellor to his prefent Majefty, as in Dif-

charge of my Duty and Obligation to his Father ;

and 1 have very good Reafon to believe, that if

that Two Hundred Thoufand Pounds be paid
according to his Majefty's Direction, of which
I know nothing, and of which the Heirs and
Executors of thofe Farmers who are dead, as
well as the four prefent Farmers, have their equal
Proportions, that the faid Perfons have not at
this Day half the Eftates which they had in the
Year 1640, when they enter'd into thofe En-
gagements for his Majefty: Nor was there any
one Perfon prefent at the Agitation of this Af-
fair, who feem'd in the leaft Degree to differ in

Opinion, or to diffuade his Majefty to give that

Satisfaction for that Debt which he vouchfafed
to do.

I do likewife very willingly confefs, that I have
in the manner aforefaid, and being called to ad-
vife, given my Opinion for the Payment of many
other confiderable Debts incurred by his late Ma-
jefty ; and for which many Perfons of Honour,
who adhered to him during the War, were per-

fonally bound for him, and whofe Eftates had
been extended, and their Perfons imprifoned for

the fame ; many of whom were then in Execution,
and in Prifon when his Majefty return'd, and
others then fued in Weftminfter-Hall, in his Ma-
jefty's own Court. His late Majefty having
granted under his Great Seal of England, to feve-

ral Perfons intrufted for the reft, many of his Fo-
refts, Parks, and other Lands, for their Security

and indemnity, who were or fhould ftand bound
for him, for Monies which were then borrowed
for, and applied to the neceflary Support of him-
felf and his Army, and to no other Purpofe ; and
in that Grant I was particularly entrufted, as well

by the Defire of the Perfons concern'd, as by hia

Majefty's Command, to be follicitous for their

Satisfaction : And I cannot deny that I have ne-

ver been more delighted, than when I have been

able to procure any Satisfaction for thofe Perfons

who were fo bound and fo fecured ; nor ever more
troubled, than that I could do no more, and that

there remain fo many ftill unfatisfied, and almoft

undone for thofe Debts fo contracted, of which
Number I believe there are ftill too many. But

having made thefe clear Confeflions of what is

Truth, and what I did do in thefe Tranfactions,

I muft as pofitively deny, that ever I procured

or advifed the Letting his Majefty's Cuftoms, or

any other Part of his Revenue ; on the contrary,

that I ufed all the Ways I could to advance the

Rents without refpect of Perfons -, and I prefume

I was never prefent at the Letting of any Farm
that any Man would have given more for, than

they did to whom it was Lett, what Offers fo-

ever were made afterwards, when his Majefty had

contracted himfelf, and a Grant was ifliied accord-

ingly, under the Great Seal of England: And
I do as pofitively deny, that ever I received or

expected the leaft Sum of Money, or Money-
worth, for any Leafe made by his Mnjefty of his

Cuftoms, or any other Part of his Revenue •, or

for the Payment of any one Debt made by his Ma-
jefty, to which he was or was not bound ; I

having never had any other Motive for the Per-

formance of thofe Offices, but the pure and en-

tire Consideration of his Majefty's Honour, Ju-
ftice and Profit, and my own Inclination to gra-

tify worthy Perfons, who in Juftice ought to be,

or might with Juftice be gratified and obliged,

and who have commonly been fuch Perfons to

whom I have had no kind of Obligation.

The



4©o APPENDIX.
The Seventh Article is, That 1 have received yet fince his Goodnefs thought me fit for it, 1

great Sums of Money from the Company of Vintners, hope many others will think fo too -, at leaft as fit

or foms of them, or their Agents, for inhancing the as fome Men, who have received greater Marks
Prices of Wines, andfor freeing themfrom the Pay- and Proportions of it than I have done, and who,
went of legal Penalties which they had incurred. though they might ferve much better, had not

If I had been in the leaft Degree guilty of this ferved fo long. 1 forbear to enlarge upon this

Charge, it would very eafily have been proved, particular Charge, becaufe I conceive that it is

and the Vintners would very gladly have helped now evident to many who were wrought upon by
them in it, being Perfons who never thought thofe who did not believe it themfelves, to think

themfelves beholden to me, and fo not obliged my Eftate to be very great, that the Information

to conceal any of my Corruptions. They well they received was without ground : And who-
knew that I could never be prevail'd with to con- ever confiders, that the firft Year after the King's
fen t to the inhancing the Prices of their Wine, coming in, yielded juftly more Profit to the Great
and that I never had the leaft Sum of Money from Seal than I ever received in all the Years follow-

them in my Life. I remember, at a Time when ing, and fome particular Acts of Bounty in his

his Majefty had refufed to grant all their other Majefty conferred on me, without the leaft Suit

Petitions, the Company of Vintners did complain of my own, and unthought of by me, will believe

that there were fo many Informations againft them that my Fault is greater in having no better an
profecuted by Informers in the Exchequer, that Eftate, that that what I have hath been gotten
they muft give over their Trades, and be like- by Corruption. I have none of his Majefty's
wife undone, if they were feverely profecuted for Lands but what I bought, for as much as any
what was paft ; and therefore befbught his Ma- body would pay for it, of thofe who had the fame
jefty in Council, that he would pardon what was granted to them out of his Majefty's Bounty, and
paft, and that for the future they would trefpafs that Grant confirmed by Act of Parliament; and,
no more. Whereupon his Majefty thought it I preiume, it cannot have fallen from his Majefty's.

worthy of his Mercy to fhelter them for the pre- Memory, and I am fure is well known to fome
fent from that Profecution ; and thereupon com- Perfons of Honour yet alive, that when his Ma-
manded his Attorney-General to call the Infor- jefty was gracioufly pleafed, at his firft comino-
mers before him, and to appoint the Vintners to over, to offer me fome Land which had never
pay them fuch reafonable Rewards for their Pains yielded the Crown any thing, I abfolutely refufed

as he thought fit, and thereupon he fhould enter to receive it
?

becaufe it was generally thought to

a Noli Profequi; but his Majefty charged them be of great Value, as I believe it is ; and there-

for the future, not to run into the fame Danger :
Iore I would not expofe myfelf to the Envy which

And as this Grace from his Majefty was not upon naturally attends fuch Donations, having in truth

my Promotion, but purely from his own Bounty never had an immoderate Appetite to make hafte

and Goodnefs, from which no Perfon there dif- to be rich ; and as much apprehended the bein°-

fuaded him, as I remember, fo 1 never received accufed of Witchcraft or Burglary, as of Bribery

the leaft Profit from the fame. and Corruption. In a Word, I do declare, that
my Debts being difcharged, for which I pay ln-

The Eighth Article is, That 1 have in a Jhort tereft, all my Eftate is not worth, being fold, the

Time gained to myfelf a far greater Eftate than can Money I have received from his Majefty's own
be imagined to be lawfully gained in fo fhort a Time:, Royal Bounty, and far from being fuitable to the

and, contrary to my Oath, have "procured feveral Quality I yet hold, and which was never obtain'd

Grants under the Great Seal from his Majefty, to by my own Ambition, as many Perfons of Ho-
vnyfelf and Relations, of feveral of his Majefty's nour yet alive can teftify.

hands, Hereditaments, and Leafes, to the Difprojit

of his Majefty. The Ninth Article is, That I introduced an ar-

I wifh with all my Heart that the Truth of bitrary Government in his Majefty's foreign Planta-

this Article (which I prefume hath drawn on all tions, and have caufed fuch as complained thereof

the reft) were clearly known to all the World $ before his Majefty and Council, to be long imprifoned

that they who in Truth believe that I have fo for fo doing.

great an Eftate, were very well informed what it is, Though I cannot pofllbly comprehend the full

and they would then clearly difcern that I need Meaning of this Article, yet becaufe I have heard

not be afhamed of having gotten fuch an Eftate, of many Difcourfes made of the Authority I af-

nor needed to have any Recourfe to any ill Arts fumed over the Plantations, and the great Advan-
or Means for the obtaining thereof ; they would tage and Profit I have drawn to myfelf from
know that I have been fo far from procuring fe- thence, I am very willing to take this Occafion

veral Grants under the Great Seal of England to relate all that 1 know, and all that I have done
from his Majefty, to myfelf and Relations, of with reference to any of his Majefty's Plantations

;

feveral of his Majefty's Lands, Hereditaments, declaring, in the firft Place, that at his Majefty's

and Leafes, to the Difprofit of his Majefty, that Return, and before, I did ufe all the Endeavours
I never moved his Majefty in my Life, for any I could to prepare and difpofe the King to a great

one Grant to myfelf, or any of my Relations. Efteem of his Plantations, and to encourage the

If his Majefty's Royal Bounty did difp'ofe him Improvement of them by all the Ways which
to confer fomewhat of Benefit and Advantage could reafonably be propofed to him •, and I was
upon an old Servant, who had waited upon his confirmed in this Opinion and Defire, as foon as

Father and himfelf near Thirty Years in fome I had a View of the Entries in the Cuftom-Houfe,

Truft and Employment; I hope it fhall not be by which I found what a great Revenue accrued

imputed as a Crime in me to receive his Favours, to the King from thofe Plantations, infomuch as

I am far from believing or imagining that the the Receipts from thence had upon the Matter
poor Services I ever did, or can do, were in any repaired the Decreafe' and Diminution of the Cu-
Degree proportionable to his Majefty's Bounty ;

ftoms, which the late Troubles had brought up-

on
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on other Parrs of Trade, from what it had
formerly yielded. The firft Confideration that of-
fer'd itlelf before the King, that related to the
Plantations, was concerning the Barbadoes, which
having been molt difcourfed of fince,' and, as I
hear, with fome Reflections upon me of Partia-
lity and Injuftice, I fhall, in the firft' Place, fet

down all 1 know in that Affair, and how I came
to fpeak in it.

Before the Beginning of the late Troubles,
the King had granted the Illand of the Barba-
does to the Earl of CarUJle and his Heirs for ever,
upon a Suppofition that it had been firft difco-
vered, poii'dkd, and planted at his Charge;
and the faid Earl fent a Governor and People
thither, and enjoyed it to his Drath, and by his
Will fettled it for the Payment of his Debts,
which were very great: The Troubles falling
out in a fhort Time after, little or no Profit had
been drawn from thence towards the Satisfaction
of thole Debts, and the Executors and Truftees
totally neglected the taking Care of it, or profe-
cuting the Plantation •, but in and after the War,
many Citizens, Merchants, and Gentlemen, who
were willing or forced to withdraw themfelves
from England^ tranfported themfelves thither,
and there planted, without afking any body's
Leave, or without being oppofed or contradicted
by any body. About the Year 1647, or there-
abouts, the late hail of CarUJle,. Son and Heir
of the former Earl, to whom the Inheritance
of that {{land belonged, treated with the late
Lord WilLugbby of Parbam, how that Bland
might be fo ordered, that the Plantation mi^ht
be advanced, and Profit made by ir, which would
at laft redound to himfelf when the Debt mould
be paid. The late King was then in the Hands
or the Army

; and with his Approbation and
Confent, it was agreed between the faid Earl and
the faid Lord, that a Leafe mould be made by
the Earl of CarUJle to the Lord Wtllougbby, of all
the Profits which fhouid arife out of that Plan-
tation for the Term of twenty one Years, as I
remember ; a Moiety of the whole Profits to be
received by the Lord miloughby himfelf, for his
own Ufe, and Recompence of his Charge and
Pains ;

and he was likewife to receive a Commif-
fion from the faid Earl, to be Governor of that
and the reft of the Caribbee Iflands (all which
were comprehended in the Charter granted by
the King to the Earl of CarUJle) and that a Com-
miflion fhouid likewife be procured from the
King, or the Prince of Wales, by which the faid
Lord milcugbby was to be confhtuted Governor
of the faid Iflands. About that Time the Fleet
then in the Downs returned to their Obedience
to the King, withdrawing themfelves to fheCoaft
of Holland, to offer their Service to the Prince
of Wales, his Majefty that now is ; the Lord
miloughby coming likewife over, then to him, to
fcryc him in any Condition he pleafed to employ
him. I need not fpeak of the Difappointments
Oi that Summer, and the ill Succefs of that Fleet;
but all thofe Hopes being vanifhed, and there

no prefent Employment for the Lord Wil-
he then informed the Prince of what had

paired between the Bad of Carhjk and him, with
his Father's Confent; which his Highnefs had

ill- received from the King himfelf, with
much Recommendation of the Lord miloughby.
I was then attcm

• Prince in Holland,
as one of the K.i \ Council affigned by him for
Vo L. VIII.

40I
that Service. Upon the undemanding of this"
whole Cafe the Prince, upon the unanimous
Advice of the Council, thought fit to grant fuch
a ummiffion of Governor of the Barbadocs and
other Iflands, as he defired ; and he had the
more -Reafon to defire it (notwithstanding the
Earl of Carljle's Grant and Commiffion) becaufe
the principal Planters upon the Barbadoes had

A?Pfficers
,

in the Kin§'s Arm 7> or of manifeft
Affection to him, or always looked upon as of
his Party. With this Commiffion the Lord Wil-
lougbby had, at his great Charge and Expence,
tranfported himfelf to the Barbadoes, and was
there received as Governor ; and made a Con-
tract with the Planters, that fo much fhouid be
paid upon the Hundred to the Earl of CarMe,
to whom the Propriety of the Whole belonged.
But before this Agreement could be well exe-
cuted, or any Profit drawn from thence, the
Bland was reduced to the Service of the Parlia-
ment, and of Cromwell, and a Governor appoint-
ed by them

; the Lord miloughby being fent in-
to England, where he remained till the Kino's
Return, and had given unqueftionable Evidence
of his Affection to the King's Service, for which
he had often been committed to Prifon before and
after Cromwell's Death.
As foon as the King returned, the Lord Wil-

loubgby (who had then eight or nine Years to
come of his Leafe formerly granted to him by
the Earl of CarUJle, who "was then likewife living!
and ready to do any other Act to the Lord Wil
loughbfs Advantage) refolved to return himfelf
to the Barbadoes, and defired the King to renew
his Commiffion to him for the Government -

which his Majefty was very willing to do, as to'
a Perfon he efteemed very much, and who had
fpent very much of his own Fortune, as is noto-
noufly known, in that Service : But the Barba-
does and all thofe other Iflands were now become
of another Confideration and Value than they had
been of before the Troubles ; the Barbadoes it-
felf was (by that Confluence and Refort thither
as was mentioned before) fo fully planted that
there was no Room for new Comers, and they
had fent very many of their People to the other
Iflands to plant ; many Citizens of London had
raifed very great Eftates there, and every Year
had a great Revenue thence; and the Kind's
Cuftoms from that one Bland came to a very
great Sum of Money yearly. All thefe Men, who
had entered upon that Plantation as a wafte Place
and with very great Charge brought it to that
Perfection, and with great Trouble, began now
to apprehend that they mult depend upon the
good Will of the Earl of Carlijle and Lord mi-
loughby for the Enjoyment of their Eftates there,
which they looked upon as their own ; all thefe
Men joined together in an Appeal to the Kino-
and humbly prayed his Protection : and that they
might not be opprefied by thofe two Lords, they
faid, they were the King's Subjects; that they
had repaired thither as to a defolate Place and
had by their Indufcry obtained a Livelihood
there, when they could not with a good Confer-
ence ftay ,n England ; that if they were now left
to thofe Lords to ranfom themfelves, and com-
pound their Eftates, they mult leave the Country
and the Plantation would be deftroyed, which
yielded his Majefty fo great a Revenue ; that
they could defend themfelves by Law againft the
Earl of Carlijk's Title, if his Majefty did not

5 K counte-
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countenance it by a new Grant of the Govern-

ment to the Lord Willoughby ; and therefore

were Suitors to his Majefty not to deftroy them

by that Countenance. At the fame Time, the

Creditors of the late Earl of Carlijle (whole

Debts were to be fatisfied by the Profits of that

Plantation, by the Will and Settlement of the

faid Earl) petitioned the King that they might

be firfb provided for ; their principal Money due

to them at the Death of the Earl amounted to

no lefs than Fifty thoufand Pounds, of which

they had never yet received one Penny ; and

therefore that the Profits which fhould arife ought

in the firft place to be applied to them, there

having been many Families utterly ruined for

want of their Money fo due to them. The King
appointed to hear all the feveral Pretences at the

Council-Board, where they all attended with

their Counfel ; and after his Majefty had fpent

three or four Days himfelf in hearing the feveral

Allegations, and finding new Pretences and Dif-

ficulties every Day to arife (which fhall be men-
tioned anon) his Majefty appointed feveral of my
Lords of the Council to confider of the whole

Matter, and to confer with the feveral Parties,

and if it were poffible to make an End between

them by their own Confent ; otherwise to report

the feveral Titles to his Majefty, with fuch Ex-
pedients as in their Judgments they thought moft

likely to produce a general Satisfaction, without

endangering the Plantation, the Prefervation

whereof his Majefty took to Heart. I had the

Honour to be one of that Committee, and took

very much Pains in reading the Charters, Grants,

and Leafes, and many other- Papers and Dif-

patches which concerned that Affair, and con-

ferred with feveral of the Perfons interefted, to

the end that I might the better difcern what
could be done, having never underftood or heard

any thing of the Matter, or that concerned that

Plantation, otherwife than what I have before fet

down upon the Difpatch of the Lord Willoughby

in Holland; nor had I the leaft Inclination or

Byafs to any Party. Upon the hearing all the

Allegations before my Lords, the feveral Pre-

tences and Titles appeared to us to be thefe;

which we afterwards reported to the King.

The Lord Willoughby demanded nothing from
the King but his Commiffion to be Governor
for the remainder of the Years which had been

granted to him by the Earl of Carlijle, to the

end that he might receive one Moiety of thofe

Profits which fhould arife to the Earl, and which

had been- affigned to him with the Confent and

Approbation of the late King, and his Majefty

that now is, upon which he had undertaken that

Voyage, and fpent fo much of his Eftate.

The Earl of Carlijle, while this Contention

was depending, died, and by his Will devifed

his Intereft in the Barbadoes to the E. of Kinnoul,

who likewife petitioned the King for the pre-

ferving his Right ; but neither he, nor the Per-

fcn under whom he claimed, had any Pretence

till all the Debts were fatisfied, nor did the Earl

of Kinnoul demand any thing till then ; but be-

lieved the Profit would arife yearly to fo much,
that the Debts would quickly be fatisfied, and

then the Whole would come to him.

There was another I itle that preceded the

Earl of Carlijle' s, which was that of the Earl of

Marlborough, who alledged and proved it to be

true, that the Barbadoes and thofe adjacent

Iflands were firft granted by the King to his

Grandfather the Earl of Marlborough, then Lord
High-Treafurer of England, before the Earl of
Carlijle had any Pretence thereunto ; and that

the Lord Treafurer had afterwards confented
that the fame fhould be granted to the Earl of
Carlijle, upon a full Contradt, that he fhould firft

receive for ever the Sum of Three hundred
Pounds by the Year out of the firft Profits of
the Plantations j which Sum of Three hundred
Pounds had never yet been paid ; and therefore

the Earl of Marlborough defired, as Pleir to his

Grandfather, to have Satisfaction for the Arrears,

and that the growing Rent might be fecured to'

him.

The Creditors were of two kinds : The firft,

and who had firft petitioned the King, as was
faid before, had an-Afiignment made to them by
the Executors and Truftees of the Earl of Car-

lijle upon his Will, and who, at his Death, owed
them the full Sum of Fifty thoufand Pounds, or

thereabouts : The other Creditors confifled of

feveral Tradefmen and Artificers, to whom the

faid Ear| was indebted for Wares and Goods
which had been delivered for his Ufe, and of fe-

veral Servants for their Arrears of Wages ; and
all thefe had, during the late Troubles, exhibit-

ed their Bill in Chancery againft the Executors

and Overfeers of the late Earl, and had obtained

a Decree in- that Court for their Satisfaction, out-

of the Profits of thofe Plantations ; which Decree

ftood confirmed by the Acts of judicial Proceed-

ings •, and as I remember their Debts amounted
to Thirty thoufand Pounds, or thereabouts

:

None of the Creditors in general, of one or the

other fort, had ever received one Shilling from
the Time that the Earl had firft affigned it.

The Planters infilled pofitively, that the Char-

ter granted to the Earl of Carljle from the King
was void in Point of Law ; for which their Coun-
fel alledged many Reafons : And having fpent

much Time upon that Argumentation, they con-

cluded with two humble Propofitions to the

King ; firft, That his Majefty would give them
Leave to profecute in his Name in the Exchequer,

and at their own Charge, to repeal that Grant

to the Earl of Carlijle ; . by which they fhould be

freed from the arbitrary Power and Oppreffion

which would be exercifed upon them under the

Colour of that Charter, and his Majefty might

receive a great Benefit to himfelf, by taking the

Sovereignty to himfelf, to whom it juftly belong-

ed : And in that cafe they offered in their own
Names, and for the reft of the Planters who were

in the Ifland, to confent to an Impofition of fo

much upon the Hundred, which they confident-

ly avowed would amount to at leaft Ten thou-

fand Pounds a Year; out of which his Majefty's

Governor might be well fupported, and his Ma-
jefty difpofe of the Overplus as he thought fit.

Secondly, If his Majefty would not fuffer the

Charter to be repealed, that he would leave thofe

who claimed under the Earl of Carlijle's Patent

to their Remedy at Law, and leave the Planters

to their own Defence; which they hoped in Ju-
ftice could not be denied to them, fince they

alone had been at the Crrarge to fettle the Plan-
'

tation, which brought fo great a Revenue every

Year to his Majefty, when the Earl had not been

at the leaft Expence thereupon ; and if his Ma-
jefty fhould not affift their Pretences with his

Royal Authority, they muft all quit the Planta-

tion,
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tion, which would be to his Majefly's great

Damage.
Thefe being the feveral Pretences of the feveral

Perfons, and nothing being to be done by any

Agreement between themfelves, their Interefts

being fo diftinft and inconfiftent with each others,

his Majefty thought fit, in the firft place, to re-

fer the Confideration of the Legality and Validity

of the Patent to his Counfel at Law ; who, upon

full Deliberation after the hearing of all Parties,

returned their Opinion, That their Patent was

void, and that his Majefty might take the fame

into his own Power. This Report was no fooner

made to his Majefty, but that he very gracioufly

declared, he would not from hence receive any

Benefit and Advantage to himfelf, until all their

Pretences had received Satisfaction ; and that he

would make no other Ufe of avoiding the faid

Charter, than to difpofe the Profits of the Plan-

tation to thofe who in Juftice had any Pretence in

Law or Equity to receive the fame ; and there-

fore, that the Lord IVilloughby (hould proceed in

his Voyage to the Barbadoes, and fhould receive

according to his Bargain a Moiety of the Profits,

and that the other fhould be difpofed of for the

Satisfaction of the Debts and other Incumbran-

ces ; in order to which, his Majefty appointed

the fame Committee of the Lords to meet again,

and to adjuft the feveral Proportions.

When they met, they had all the Perfons con-

cerned prefent with them, or ready to be called

in upon any Occafion ; and they all appeared

very glad that the. King had taken the Care and

Protection of the Plantation upon himfelf, which

was all the Security the Planters had or could

defire ; and the Lords firft Care was to make
fome Computation of what might be depended

upon as the yearly Revenue that would arife

upon the Impofition within the Ifland : But the

Planters could not be drawn to any particular

Agreement in that Point, not fo much as to con-

fent to what fhould be impofed upon every Hun-
dred; but, on the contrary, declared, that too

much had been undertaken in that kind by one

of their own Number (Mr. Kendale) in his Dif-

courfe before the King in the Council, and de-

clared that the Plantation could not bear the Im-

pofition he had mentioned ; that whatfoever was

to be done of this Nature was to be tranfacted

by an Affembly in the Ifland •, and that all that

they could promife for themfelves was, that they

would ufe their utmoft Endeavours with their

Friends in the Ifland, that when the Lord Wil-

longhby fhould arrive there, and call an AfTembly,

they fhould confent to as great an Impofition as

the Plantation would bear; by which a good

Revenue would arife to the King for the Purpofes

aforefaid.

The Creditors had great Reafon to be glad of

the Refolution his Majefty had taken ; for <ho' it

would be a ;jng time before they could be fully

fatisfied out of a Moiety of the Profits, tho' it

fhould arife to the higheft Computation ; yet in

time they fhould receive all, and fhould every

Year receive fome : Which would leffen their

Debt, and relieve thofe who were in the higheft

Necelfities, of which there was a great Number;
whereas they had hitherto, in fo many Years,

received not one Penny; and it was evident,

that without his Majefly's Authority they never

fhould, fince the Planters were refolved never to

confent to any Impofuion, or fubmit to any Au-
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thority that fhould be exercifed Under the Earl of
Carlisle's Patent, without a due Courfe of Law,
the Way to obtain which would be very difficult

to find out; and they underftood well enough,
that without his Majefly's ,Grace and Bounty to

them, the repeal or avoiding the Earl of Carlifie's

Patent would put a quick End to all their Pre-
tences.

The greater! Difficulty that did arife was from
the Earl of Kinnoul, to whom the laft Earl of
Carltfle had devifed thefe Iflands by his Will;
and he had a great Mind to go thither himfelf,

and take Poflefllon of his Right; and his Coun-
fel had perfuaded him, that the King's Charter
granted to the firft Earl of Carlijle was good and
valid in Law, and that they believed they could
maintain and defend it in any Court of Juftice.

Then his own Eftate in Scotland was fo totally

loft by the Iniquity of the Times, and by his

Father's having fo frankly declared himfelf for the

King, when very few of that Nation loft any
thing by their Loyalty, that he had very little

left to fupport himfelf; and therefore was wil-

ling to retire into any Place abroad, where he
might find but a bare Subfiftence : But when he
confidered again, that he could have no Pretence

to any thing in the Barbadoes
y

till after all the

Creditors were fully fatisfied, and how long it

was like to be before they could be fatisfied, there

remaining ftill due to the Creditors of both kinds

no lefs than Fourfcore thoufand Pounds Sterling

principal Money, he did not believe that his in*

filling upon the Patent would be worth the Charge
and Hazard he mull inevitably be put to ; and
therefore, upon further Deliberation with his

Friends, he willingly referred himfelf and all his

Intereft to the King's gracious Determination, as

all the reft of the Pretenders and interefted Per-
fons had done.

The Cafe being thus fully ftated to the Lords,
and every Man's Intereft or Pretence clearly ap-

pearing to them, they confidered ferioufly a-

mongft themfelves what they might reafonably

propofe to the feveral Perfons, in order to their

Agreement amongft themfelves ; and that prov-

ing ineffectual, what Advice they might reafon-

ably give his Majefty. They were unanimoufly

of Opinion, not to advife his Majefty to caufe

the Patent to be called in Queftion ; for though
they doubted not, upon the Opinion of his learn-

ed Counfel, that the fame would be adjudged
void and illegal, yet they did not think it a fea-

fonable Time when the Nation is fo active and in-

duftrious in foreign Plantations, that they fhould

fee a Charter or Patent queftioned, and avoided,

after it had been fo many Years allowed and
countenanced, and under which it had fo long

fiourifhed, and was almod grown to Perfection ;

and that fince his Majefty had declared, that

notwithstanding any Right of his own, all pof-

fible Care fhould be taken for the Satisfaction of

the Creditors, as well as for the Prefervation and
Support of the Plantation, it would be equally

equitable and honourable in his Majefty, not to

leave the Earl of Kinnoul the only Perfon uncon-

fidered, and bereaved of all his Pretence ; but that

they would humbly move his Majefty, that he

would gracioufly vouchfafe to affign fome pre-

fent Maintenance to the faid Earl, which his un-

happy Condition required, out of the Revenue
which fhould be there fettled, and until the

Debts fhould be paid ; and that after that time

fuch
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fuch an Augmentation might be made to him as

his Majefty in his Royal Bounty mould think

fit; in confideration whereof the Earl mould

procure the Patent to be brought in and furren-

dered: Which he promifed mould be done ac-

cordingly, as foon as the Settlement mould be

made of that Proportion which mould be affigned

to him.

That the Lord Willoughby mould enjoy the

Benefit of his former Contract with the Earl of

Carlijle, and approved by his Majefty, during the

remainder of thofe Years which are not yet

expired; that he fhould make what Hafte he

could thither, and call an AfTembly, to the end

that fuch an Impofition might be agreed upon to

be paid to his Majefty as fhould be reafonable,

in confideration or the great Benefit they had al-

ready and fhould ftill enjoy, in being continued

and i'ecured in their feveral Plantations, of which

as yet they were as it were but Tenants at Will,

naving no other pretence of Right but the Pof-

feffion ; and therefore, that thofe Merchants and

Planters who had petitioned the King, fhould,

according to their Obligation and Promife made

by them to his Majefty, ufe all their Credit with

thofe in the Ifland, that the Impofition might

arife to fuch a Proportion that the Revenue might

anfwer the Ends propofed, and that one Moiety

of that Revenue fhould be enjoyed by the Lord

Willoughby for his Term.

That the Annuity of Three hundred Pounds

a Year fhould be paid to the Earl of Marlbo-

rough, according to the original Contracl men-

tioned before •, and that the Afiignment that his

Majefty would likewife be pleafed to make to the

Earl of Kinnoul, fhould be likewife firft paid ;

and then that the remainder of that Moiety

fhould be received to the Ufe of the Creditors

;

and that when the Lord Willoughby' s Term fhould

be expired, his Majefty fhould be defired, after

the Refervation of fo much as he mould think

fit for the Support of his Governor, that all the

remainder might be continued towards the Credi-

tors, whilft their juft Debts fhould be paid.

Thefe Particulars appearing reafonable to the

Lords, all Perfons concerned were called, and

the fame communicated to them, who appeared

all well contented ; and thereupon the Lords

refolved to prefent the fame to his Majefty,

which they did accordingly at the Board, and

his Majefty with a full Approbation and Advice

of the whole Council ratified the fame ; where-

upon that Order was made by his Majefty in

Council, which comprehends all the Particulars

mentioned before, which was delivered to the

Lord 'IVilloughby, with his Majefty's exprefs

Command, that he mould fee it punctually and

precifely executed ; and the like Order was

delivered by the Clerk of the Council to every

other Perfon mentioned, who defired the fame

:

To which Order I do for the more Certainty

refer myfelf, being in no degree confident (hav-

ing at this time no other Help than my Memo-
ry; that it is let down with that Exactnefs as it

ought to be. As I have throughout this Affair

taken very great Pains to reduce it to this parti-

cular Agreement, which at thr.t time feemed to

be i'atis factory to all the Perfons concerned, fo I

had not the leaft Temptation of particular Bene-

fit' to myfelf; and I do ftill believe it to be very

juft, and reafonable, and agreeable to his Maje-

fty's Juftice and Goodnefs, all Circumftances be-

ing confidered ; and though it may be, in Strict-

nefs of Law, and by the avoiding the Grant
made to the Earl of Carlijle^ his Majefty mi°-ht
have poffeffed himfelf of the whole Ifland, with-
out any tender Confideration of the Planters or
of the Creditors, I am not afhamed that I never
gave his Majefty that or the like Connie], in this

or any other Matter of the like Nature ; and if

I had, I am confident his Majefty would have
abhorred it, and not have thought the better of
me for giving it.

The other Part of this Article, That I have
caufed fuch as complained of the arbitrary Go-
vernment in the Plantations before the King and
Council, to be long imprifoned for fo doing,
doth refer, I fuppofe, to the Commitment of
one Farmer ; who being fent over a Prifoner by
the Lord Willoughby, in a Ship that came from
thence, made his Appearance at Oxford, his

Majefty being then there in the Sicknefs-Time,
which was the firft time I ever heard of the Man,
or of the Matter ; and at the fame time one of
the Secretaries of State received a Letter from the

Lord Willoughby, which was fent by the fame
Ship, in which his Lordfhip had fent a direct,

full Charge of Mutiny, Sedition, and Treafon
againft him ; and by his Letter informed the

Secretary of all the Behaviour and Carriage of
the faid Farmer, with all the Circumftances there-

of; and that he had, by his feditious Practices,

prevailed fo far upon a difaffected Party in that

Ifland, that the Lord Willoughby was obliged in

the inftant to fend him aboard the Ship, without
which he did apprehend a general Revolt in the

Ifland from his -Majefty's Obedience: And the

Lord Willoughby likewife defired that Farmer
might not be fuffered to return thither before

the Ifland fhould be reduced to a better Temper.
The Man was called in before the King and
Council, and the Charge which the Lord Wil-
loughby had fent read to him : The greateft Part

whereof he could not deny ; and in. his Difcourfe

upon it behaved himfelf fo peremptorily and in-

folently before the King, that his Majefty thought
it very neceffary to commit him, nor did any
one Counfellor then prefent appear to think other-

wife : And I do confefs, that the difcharging

him from his Imprifonment was fome time after-

wards moved, and that I was always againft his

Difcharge ; being of Opinion that it was im-
poffible for the Lord Willoughby, or any other

Governor in any of the Plantations, to preferve

his Majefty's Right, and fupport the Govern-
ment, if he fhould be fo far difcountenanced,

that a Man fent over by him as a Prifoner, under
fuch a particular and fo heinous a Charge, fhould

be upon his Appearance here fet at Liberty ; but
my Opinion was, that he fhould be fent back a

Prifoner thither, that he might be tried by the

Law and Juftice of the Ifland, and receive con-

dign Punifhment for his Offence. And I cannot
deny, but that I am ftill of the fame Opinion ;

and if it be an Error, it proceeds from the Weak-
nefs of my Underftanding, which is not in my
Power to reform.

What I have here fet down, is all that occurs

to my Memory with reference to the Ifland of

the Barbadoes ; which being not particularly

mentioned in the Article, but comprehended
under the general Expreffion of his Majefty's

foreign Plantations, I take myfelf obliged to

give fome Anfwer even to that General : And I

hope
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hope it will not be imputed as a Crime to me, And if the other concerning Nevis and St. Chrifto-

if J have taken more Pains than other Men in pbers was rejected, of which I know nothing,

that important Service of his Majelty concerning I prefume it was, becaufe it either appeared un-
his foreign Plantations, which 1 did not think practicable, or not confident with his Majefty's

was enough taken to Heart ; and if my Defire other Affairs,

and Readinefs to take any Pains, or give any

Affiftance to the Advancement of that Service, The Eleventh Article is, That I advifed and
did induce many Perfons to apply themfelves to effected the Sale of Dunkirk to the French King,

me on thofe Occafions, I hope it fhall not be being Part of his Majefty's Dominions, together

charged upon me as over Activity, or Ambition with the Ammunition, Artillery, and all Sorts of

to ingrofs more Bufinefs into my Hands than I Stores there, and for no greater Value than the faid

was intitled to ; for which I have this Excufe to Ammunition, Artillery, and Stores were worth.

make for myfelf, that I found the Pains I took It is very well known to his Majefty, and to

to be acceptable to his Majefty : And I was fo feveral Perfons yet alive, that the parting with

far from having any particular Defign or Advan- Dunkirk was refolved upon before ever I heard of

tage to myfelfj that I do profefs and declare, it; and that the Purpofe was therefore concealed

that from all or any of his Majefty's foreign from me, becaufe it was believed that I was not

Plantations I never had the lead Reward, or the of that Opinion, and that I would not concur in

leaft Prefent made to me, except that the now the Advice. When it was afterwards propofed

Lord Willougbby once told me, that his Brother and debated, when I was prefent, there likewife

had fent over fome Pieces of the fpeckled Woo.d attending upon his Majefty and his Royal High-
which grows in Surinam, with Direction, that nefs, the late Lord Treafurer, two Secretaries

if I liked it, I might have what I would of it

;

of State, and fome other of the Lords of the

whereupon I had fome Pieces, which I thought Council ; the Reafons that were given for the

might have been applied to the making of Cabi- parting with it, were, firft, That the Profit

nets* or the adorning of Wainfcot ; but as they which did or could accrue to the Kingdom by
were very fmall, fo the Middle of every Piece keeping it, was very inconfiderable, whether in

was wind-fhaken and rotten, that they could not War or Peace ; that by Sea it was very little ufe-

be applied to any confiderable Ufe •, and except ful, it being no Harbour, nor having Place for

fome Blocks of Walnut-Tree which the Gover- our Ships to ride fafe in •, and that if it were in

nor of Virginia fent to me, and of which I made the Hand of the Enemy, it could do us little

fome Table-Boards and Frames for Chairs, the Prejudice, becaufe three or four Ships might
Workmanftiip whereof coft me much more than block it up, and keep it from infefting their

the Wood was worth : And thefe two Particulars Neighbours ; and that though heretofore it had

contain all the Rewards and Prefents, or Profit, been a Place of Licence at Sea, and had much
that ever I received from all his Majefty's foreign obstructed Trade by their Men of War, yet that

Plantations, or any body to my Ufe; that proceeded only from the Unfkilfulnefs of
that Time, in applying proper Remedies to it

;

The Tenth Article is, That I did rejeSl and which was manifeft by Cromwell's blocking them

frufirate a Propofal and Undertaking approved by up, and restraining them when he made War
his Majefty, for the Prefervation of Nevis and upon them, infomuch as all the Men of War
St. Chriftophers, and reducing the French Plan- left that Place, and betook themfelves to other

tations to bis Majefty's Obedience, after the Com- Harbours •, that it was fo weak to the Land

miffions were drawn for that Purpofe ; which was (notwithstanding the great Charge his Majefty

the Occafion of fo great Lofs and Damage in thcfe had been at in the Fortifications, which were

Parts. not yet finifhed) by the Situation and the Soil,

I never did reject or fruftrate any fuch Pro- that it required as many Men within to defend

pofal or Undertaking, never taking upon me in it, as the Army fhould confift of that befieged it;

the leaft Degree to make a Judgment of Things otherwife, that it could never hold out and en-

of that Nature, nor was ever any fuch Propofal dure a Siege of two Months, as appeared clearly

made to me ; but I do very well remember, that by its having been taken and retaken fo many

his Majefty himfelf did once deliver to the Coun- Times within the late Years ; in all which Times

cil a Paper, which he faid one of his Servants, it never held out fo long, though there was al-

Mr. Marfh, had delivered to him, containing ways an Army at no great Diftance to relieve it.

fome Propofitions for Ships and Men to be fent Secondly, That the Charge of keeping and main-

by his Majefty for the Recovery of St. Chrifto- taining it, without any Accidents from the

pbers, which had been newly taken by the French. Attempt of an Enemy, did amount unto above

Upon the reading of which Paper and Propo- One hundred and twenty thoufand Pounds a

fitions, the fame were referred to the Confidera- Year; which was a Sum the Revenue of the

tion of the Lord-General, one of the Secreta- Crown could not fupport, without leaving many

ries of State, and to the Vice-Chamberlain, as I other Particulars of much more Importance un-

remember, who were to confer with Mr. Marfh, provided for; and this was not lightly urged,

and fuch others as joined with him ; and they but the State of the Revenue, and the conftant

were at the fame Time appointed to confider of and indifpenfible Iffues were at the fame Time

another Propofition delivered in Writing by the prefented. Thirdly, It could not reasonably be

now Lord JVtlbugbby and fome Merchants of believed, but that if Dunkirk were kept, his

London, who were Planters in the Barbadces, for Majefty would be fhortly involved in a War with

the fupplying and better fecuring that Ifland, and one of the two Crowns: The Spaniftj Ambafla-

the relt of thofe Caribbee Iflands ; and for the re- dor had already demanded the Reftitution of it

during and recovering any of them which were in Point of Juftice, it having been taken from his

or fhould be taken by the Enemy; upon the lat- Mafter by the late Ufurper, in a Time when there

tcr of which fomewhat was afterwards done : was not. only a Peace between his M.i; tty and the

Vol. VIII. 5 L King
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King of Spain, but when his Majefty refided and Englijh, yet they durft not receive it into their

was entertained by the Catholick King in Flan- own Poffeflion ; which neither of the Kings
ders ; and, at the fame Time, both France and would have approved of; and fo it would have
Spain inhibited their Subjects from paying thofe expofed them to the Difpleafure,; if not to the

fmall Contributions to the Garrifon at Dunkirk, Hoftility of both Crowns. Upon this full Deli-

and endeavoured to reftrain the Governor himfelf beration, his Majefty inclined rather to give it

from enjoying fome Privileges which had been up to France than to Spain ; but deferred any
always enjoyed by him, from the Time that it pofitive Refolution till he had imparted the Mat-
Was put into Cromwell's Hands ; and it was then ter to the Council-Board, where the Debate was
conceived, that as it would be very hard for the again refumed, principally concerning the keep-

King to preferve a Neutrality towards both ing or the parting with it ; in which Debate the

Crovvns, even during the Time of the War be- Memory and Mention of what hath been done
tween them (which Temper was thought very in the Houfe of Commons heretofore upon that

neceffary for his Majefty's Affairs) fo it would Subject was not omitted, nor the Bill that they

be much more difficult long to avoid a War with had fent up to the Houfe of Peers for annexing

one of them upon the keeping of Dunkirk, if it infeparably to the Crown ; but after a long
the Peace that was newly made fhould remain Debate of the whole Matter, there was nor, as I

firm and unmaken. Upon thefe Reafons (the remember, above one Lord of the Council who
major Part whereof were out of my Sphere, and offered his Advice to his Majefty againft his

I could only govern myfelf by the Opinion of parting with it ; and the Ground of that Lord's
thole who underitood Matters of that Nature^ diffenting was enough underftood to have no-
nor could I anfwer any' of the Arguments which thing of Publick in it. In conclufion, his Majefty
have been offered) his- Majefty relblved to eafe refolved, for the Reafons aforefaid, to put it

'

himfelf of the Burthen of maintaining Dunkirk, into the Hands of France, if that King would
and to part with it in fuch a Manner as might be fatisfy his Majefty's Expectation in the Money
moft for his Advantage and Benefit. There re- he would require for it.

mained then no other Queftion, than into what Monfieur D'EJlrades came privately over to

Hand to put it ; and the Meafure of that was treat upon it without any Character ; but pre-
only who would give moft Money for it, there tending to make it his Way for Holland, whither
being then no Inclination to prefer one before he was defigned for Ambaffador.- After he had
another. It was enough underftood, that both waited upon the King, his Majefty appointed
Crowns would be very glad to have it, and would four or five of the Lords of his Privy-Council
probably both make large Offers for it ; but it (whereof I was required to be one) to treat with
was then as evident, that whatfoever France Monfieur D'EJlrades upon the Sale of Dunkirk j

ihould contract for, the King might be fure to and at that our firft Conference together, after

receive, and the Bufinefs would be foon difpatch- we had in vain endeavoured to perfuade him to

ed ; whereas, on the other hand, it was as noto- make fome Offer, we did demand the Sum of
rious, and as evident to his Majefty, and to all feven hundred thoufand Pounds Sterling to be
who had any Knowledge of the Court of Spain, paid by the King of France for the Delivery of
and of the Scarcity of Money there and in Flan- Dunkirk and Mardyke (which is always under-
ders, that how large Offers foever the Spaniard ftood to be included when Dunkirk is mentioned)
might make, they could not be able in any Time into his Poffeflion. Which Sum appeared to him
to pay any confiderable Sum of Money ; and fo ftupendous, that he feemed to think the Treaty
that there would be fo much Time fpent in Con- at an end, and refolved not to make any Offer
fults between Madrid and Brujfels before it could at all on the Part of the King of France ; and fo

be difpatched, that the keeping it fo long in his the Conference broke up. At the next Meeting
Majefty's Hands would be an intolerable Burthen he offered three Millions of Livres, which, ac-
to him ; befidcs that, it feemed then probable cording to the common Account, amounted to
that the Spaniard would fhortly declare himfelf three hundred thoufand Piftoles ; which we as

an Enemy, for befides that he demanded Dun- much undervalued : So that any further Con-
kirk as of right, fb he likewife required the Re- ference was difcontinued till he had fent an
ititution of Tangier and Jamaica upon the fame Exprefs or two into France, and till their Return

;

Reafon, and declared that without it there could and afterwards, upon our infifting upon what he
be no lafting Peace between England and Spain, thought too much, and his Offer of what we
and refufed fo much as to enter upon a Treaty of efteemed too little, the Treaty feemed to be at

Alliance with the King, before he would pro- an end, and he preparing for his Return. In
mile to make fuch a Reftitution. There wanted conclufion, his Majefty being fully as defirous to
not in this Conference and Debate the Confide- part with it, as the King of France could be to

ration of the States of the United Provinces, as have it, it was agreed and concluded, that upon
Peifons like enough to defire the Poffeflion of the Payment of five hundred thoufand Piftoles

Dunkirk, from whence they had formerly re- in Specie at Calais to fuch Perfons as the Kino-
ceivcd fo much Damage, and were like enough to fhould appoint to receive it, his Majefty's Garri-
u-ceive more whenever they fhould be engaged fon of Dunkirk fhould be withdrawn, and that
in any War; and if in Truth they had any fuch Place put into the Hands of the King of France

:

Defire, more Money might reafonably be re- All which was executed accordingly; and i be-
quired of them, and probably be obtained, than lieve was a greater Sum of Money than was ever
could be expected from either of the Kings. But paid at one Payment by any Prince in Cbrijlendom,
upon Difcuflion of that Point, it did appear to upon what Occafion foever. And that all this

every Man's Reafon very manifeft, that though fhould not amount to a greater Value than the
they had rather tfjat Dunkirk fhould be put into Ammunition, Artillery, and Stores were worthy
the Hand of the Spaniard than delivered to which were delivered with it, is very ftrano-e,

France, or than it fhould be detained by the and cannot be fuppofed by any reafonable Com-
putation.
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putation. I do very well remember, that in the

Treaty, we did with much Eafneftnefs and Reib-

lution infill upon the detaining and tranfport-

ing into England the Cannon and other Artillery

and Ammunition ; but Monfieur D'Eftrades

Would not confent to it, it being, as he faid, ne-

ceffary for the Defence of the Place, which pro-

bably might be attacked by the Spaniard within

few Days after it fhould be delivered into the

Hands of the French -, and upon our inferting

that Exception of the Cannon and Ammunition

in our Demand, he was at laft induced to confent

to the Payment of five hundred thoufand Piftoles,

which he had never before yielded unto 5

and when his Majefty plainly difcerned that the

King of France would in Truth give no more,

and had caufed fome Eftimate to be made of the

Cannon and Ammunition, the Value whereof, as

I remember, was not thought to arife to more

than twenty thoufand Pounds Sterling, or there-

abouts, his Majefty refolved to accept what was

offered, for which I have not heard that he hath

ever fince been forry •, and his Majefty did at

the fame Time refolve, and pofitively declare,

that all the Money which fhould be received for

Dunkirk, fhould be brought to and depofited in

the Tower of London, and no Part of it applied

to any ordinary Occafions, but to be preserved

for fome preffing Accident, as anlnfurreftion, of

the like, which was reafonably enough appre-

hended •, and I prefume it was all iflued out in

fuch a Manner, and at fnch Seafons, as his

Majefty found neeeffary for his moft important

Affairs ; of the Particulars whereof I can fay

nothing. This is all I can fay concerning the Sale

of Dunkirk, and of my Part in that Tranfactton :

To which I fhall only add, that I acted that

Part in it which I was obliged by my Duty to do*

in Obedience to the King's Commands ; and that

before, or in, or after the Tranfaction, I never

received the Value of one Shilling for Reward,

or Prefent, or any other Confideration relating

to that Affair •, and I believe the Treatment I

have received fince my coming into France, is an

unqueftionable Evidence that that King did never

take himfelf to be beholden to me for that, or

any other Service, as in Truth he never was.

The Twelfth Article is, That 1 did unduly caufe

his Mojefiys Letters Patents under the Great Seal of

England, {to one Dr. Crowther) to be altered, and

the Inrcllment thereof to be unduly raxed.

"When 1 fir ft heard of this Charge, 1 could not

comprehend what the Meaning of it was, being

moft affured that I had never caufed any Altera-

tion to be made in any of his Majefty's Letters

Patents under the Great Seal, or the Inrollment

thereof to be razed •, but upon Enquiry I was in-

formed, that Dr. Crowther, who was Chaplain to

his Royal Highnefs the Duke of York, and had

attended upon his Perfon during the whole Time
that his Highnefs was beyond the Seas, upon his

Majefty's Return into England, had obtained

from the King his Royal Prefentation to the Par-

ibnage of Treddington in the County of Worcefter;

which Prefentation, according to Courfe, pafTed

under the Great Seal of England; that when he

brought his Action upon the Prefentation again ft

the Intruder, who refufed to give him Poffeliion,

and the Record was carried down to the A fuzes

in the Country, when the Do£tor's Counfd was

to open his Title, and thereupon was to produce

the King's Prefentation, they found, upon Pe-
rufai thereof, that either by Misinformation, or
Negligence of the Clerk, inftead of the County
of IVorcejler, where the Rectory was, the County
of Warwick was inferted ; upon which Miftake*
the Doctor was necefiitated to be Nonfuited :

and thereupon he forthwith made a Journey to
London, to advife with his Counfel, and the moft
experienced Clerks, how to recover the Misfor-
tune that had befallen him, and that his Majefty's
Right might not be deftroyed by fuch an Over-
fight in the Clerk ; and it feems he was by them
advifed, as the ufual Way in Cafes of that Nature*
to Petition the King, that* in his Majefty's Pre-
fence, the Prefentation might be mended, and
Worcefter inferted inftead of Warwick, and that

thereupon the Great Seal might be again affixed

to it ; all which was done accordingly, as in fuch
Cafes is ufual. And this is all I know of that

Affair.

The Thirteenth Article is, That I have in ah
arbitrary Way examined and drawn into Queftion
divers of his Majefty's Subjects concerning their Lands,
Tenements, Goods and Chattels, and Properties j

determined thereof at the Council-Table, and flopped

Proceedings at Law, and threatened fome that pleaded

the Statute of 17 Car. 1

.

.
I muft here again lament my own Misfortune,

that 1 am expofed to publick Reproach under a
general odious Charge, without inferting any one
Particular, to which I might make my Defence :

I have therefore no more to fay, but that I am
very innocent as to any Crime laid to my Charge
in this Article •, and I have been fo far from exa-
mining and drawing into Queftion any of his

Majefty's Subjects concerning their Lands, Tene-
ments, Goods and Chattels, and Properties, and
determining the fame at the Council-Table, and
flopping Proceedings at Law, that I do not know
or believe that any one Cafe of that Nature hath
been ever determined there, at leaft when I have
been prefent ; I having always difcountenanced
all fuch Addreffes, and procured all Petitions o£
that Kind to be rejected as often as they have been
tendered ; and I take myfelf obliged to fay, for

the Vindication of his Majefty's Honour and
Juftice, that there have not been fo many Years
pafTed fince the Erection of the Council-Table,
with fo little Difturbance or Difquiet to the Sub-
jects concerning their Lands, Tenements, Goods
and Chattels, and Properties, as hath been fince

his Majefty's happy Return, nor hath the ordi-

nary Courfe of Proceeding at Law been lefs

obftructed.

The Fourteenth Article is, That 1 did caufe

Quo Warranto's to be iffued out againft moft of the

Corporations of England by Acl of Parliament, to

the Intent 1 might receive great Sums of Money from
them for renewing their Charters ; which when they

complied withal, I caufed the faid Quo Warranto's
to be difcharged, and Profecution thereon to ceafe.

I never caufed any Quo Warranto to iflue out
againft any one Corporation in England, but by
his Majefty's exprefs Command, or by Order of
the Board ; which was always upon fome Mifcar-

riage or Mifbehaviour in the Corporation : And
I do not remember that I ever moved the King
againft any particular Corporation, but that of

Woodftock ; and which my Duty to his Majefty

obliged me to do, being intrufted by his Majefty

with
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with the Commafid of his Houfe and Parks there,

and being his Majefty's Steward of his Honour
and Manor of Wood/lock, upon which the Bo-
rough had always depended. His Majefty hav-

ing conferred that Charge upon me, I was no

fooner poffefTed of it by the Death of the late

Earl of Lindfey, who enjoyed that Place before,

than I received a Petition from feveral Inhabitants

and BurgefTes of the Borough of Woodftock, who
complained that the Mayor and Juftices had lately

procured their Charter to be renewed, without

the Privity or Confent of the Borough ; and that

under Pretence of renewing it, they had procured

many new Claufes to be inferted, and thereby re-

duced much of the Government, which before

depended upon the whole Corporation,- into their

own Hands; and had thereby likewife procured

a Piece of Ground, the Benefit whereof did for-

merly belong to all the Burgeffes, and was ufu-

ally applied to the Relief of fuch of them who
were decayed in their Eftates, to be now granted

to the Mayor, and a felect Number of the Juf-

tices, and the Profits thereof to be at their Dif-

pofal, to the great Prejudice of the Borough and

the Inhabitants thereof. I referred this Petition

to Mr. Juftice Morion, who lived within four or

five Miles of Woodftock, and defired him to exa-

mine the Truth of thefe Allegations, and to cer-

tify me whether the Complaints were juft and
r.eafonable : Whereupon, he took the Pains to go
over to the Town, and confer with the Mayor
and Juftices, and heard the Allegations of the

Petitioners ; and upon the whole Matter certified

me, that he found feveral important Alterations

in the new Charter from what had been in the

old, and fome new Conceffions ; and at the fame

Time, Sir William Fleetwood, who is Ranger of

the Parks, certified me, that fince the renewing

of their Charter, the Mayor and Juftices were

not fo good Neighbours to his Majefty's Game,
as they had formerly been, and had withdrawn
many of thofe Services which they had ufed to

perform ; and that when any Trefpafles were

committed by thofe of the Borough upon his

Majefty's Woods or Game, which happened very

frequently, and Complaint was thereof made to

the Mayor and Juftices, who had the fole Jurif-

diction within the Borough, there was fo flight

and perfunctory Examination thereof, that the

Profecutors were wearied out, and no Juftice could

be obtained. It was my Duty to inform his Ma-
jefty of thefe Proceedings, who was much offend-

ed thereat, and thereupon gave Directions to his

Attorney-General to bring a Quo Warranto, and

to repeal that Charter which had been fo unduly
procured, and in which his Majefty had been fo

grofiy deceived and abufed ; and I believe there

was the lefs Vigour ufed in the Profecution. of

that Quo Warranto, becaufe the Mayor and Juf-

tices for fome Time pretended that they would
fui render the faid Charter, and receive a new one

in fuch Manner as his Majefty thought fit, though
they afterwards changed their Mind. And this

is the only Charter which I gave Direction for

the Profecution of, to the belt of my Memory-:
Nor did I ever give Direction, upon the Receipt

of any Money, to difcharge any Quo Warrantors,

or caufe the Profecution thereupon to ceafe ; nor

did 1 ever receive the leaft Sum of Money for the

granting or renewing any Charter, other than

the ufusi Fees received for the fame by the Clerk

of the Hannaper, and accompted to the Great

Seal ; which Fee, as I remember, amounts to

thirteen Shillings and four Pence, or there-

abouts.

The Fifteenth Article is, 'That I procured the

Bills of Settlement for Ireland, and received great
Sums of Money for the fame^ in a moft corrupt and
unlawful Manner.

I do confefs, if I have received the leaft Sum
of Money for or upon the paffing any Bills for
the Settlement of Ireland, I have done the fame
in a moft corrupt and unlawful Manner ; nor in-

deed have I been more follicitous in procuring
any of the faid Bills to pafs, or been more con-
cerned in or for the paffing them (except for his

Majefty's Service, and the Publick Peace) than
any other Counfellor prefent at thofe Debates
hath been j but becaufe this Afperfion upon my
Honour and my Honefty hath been by fo much
Induftry contrived by fome Men, who very well
know my Innocence in that Particular, and may
yet have gained Credit with many upon the Con-
fidence of bold Reporters ; I do not know a
better Way for my own intire Vindication, than
to fet down an intire Relation of all that hath
paired by my Hand* or with my Privity, with
reference to Irelandf fince the Time of his Ma-
jefty's happy Return into England. When his

Majefty found, at his coming to Whitehall, feve-
ral Perfons of Honour and Quality deputed from
Ireland, to tender the humble Duty* Obedience,
and Submiffion of that Kingdom. to his Majefty's
Government and Subjection; the prefent Govern-
ment of Ireland, at that Time, being executed in
a Military Way, by thofe who had the Command
of that Part of the Army, which, upon the Re-
volution in England, had declared their Purpofe
and Refolution to return to his Majefty's Obe-
dience ; and there could not be too much Expe-
dition ufed in fettling it under thofe Laws, and
that Form of Government it had been formerly
accuftomed to. Every body remembers the
Multiplicity of Bufinefs the King was incumbent
to at that Time, being to reduce his three
Kingdoms to that old Order and Form of Go-
vernment which they might in Juftice require, and
which for fo many Years had, by the Confufion
of the late Civil War, been difcontinued ; and
therefore it will not be much wondered at, that
the Settlement of Ireland did not proceed with
that Expedition as the diffracted Interefts of that

Kingdom did require.

Within few Days after the King's Arrival at

Whitehall, the Commiffioners or Deputies from
Ireland (for I know not under what other Name
or Title to mention them) taking Notice of the

Truft the King then repofed in me, (a greater

Truft, God and the King well know, than I was
in any Degree ambitious of) addreffed themfelves

to me, defiring that I would receive from them
an Information of the prefent State and Condition
of that Kingdom ; which his Majefty had like-

wife commanded them to impart to me; and that

I would affift them in procuring his Majefty's
Favour, that as little Time might be loft as was
poffible, in endeavouring to fettle and compofe the

diffracted Condition of that Kingdom : And
upon Conference with them, I quickly found that

it was in a diffracted Condition indeed ; fo hope-
lefly diffracted, that I could not comprehend any
practicable Way to compofe it. There had been

an Act of Parliament made in the Beginning of

the
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the Rebellion for the Encouragement of Adven-
turers; that was, to encourage all Perfons to
bring in Money for the carrying on the War,
upon the Affurance of having a Kecompence for
their Money out of the forfeited Lands of thofe
who were or fhould be in Rebellion, according
to an Eftimate of the Values by the faid Aft 3
Parliament

;
in which, for their better Security

there was likewife a Claufe, that his M airily
fhould not grant a Pardon to any of thole Rebels :And upon this Invitation many honourable Per-
fons, and others, had brought in great Sums of
Money for the carrying on that War, upon the
Security aforefaid. But the Rebellion fhortly
breaking out in England, the Perfons in Power
in both Houfes quickly violated that whole Aft,
by taking the Monies railed, and lent for the
Service of Ireland, without, and contrary to the
Confent of thofe who lent it, and applyino- it for
the Support of the Rebellion in England; and
employed thoie Regiments of Horfe and Foot,
who were levied for Ireland, to ferve againft the
King, under the Command of my Lord of Ef-
fex, and who did ferve under his Command, at
the Battle of Edge-Hill ; where fome of them
out of the Detrilation of being fo betrayed into
Rebellion, quitted my Lord EJfex his Army, and
went oyer to the King. The Service of Ireland
being thus neglected, and to fuch a Degree that
the Rebels there increafed in Number and in
Strength, many Perfons of Honour in that Na-
tion, who had contained themfelves within their
Obedience, and were in no Degree privy to the
firft Infurreftion and breaking out into Rebellion
found it now neceffary for their own Prefervation'
to fecure themfelves in thofe Towns and Places
which were poffeffed by the Rebels, and fo joined
with them in their Counfels

; yet making all
the Profeffions of Duty to the King, and of
an impatient Defire to return to their Subjeftion •

which many of them made good afterwards upon
the firft Opportunity. By this means the Rebels
in Irelmd advanced every Day in Power, and had
feveral Armies in the feveral Provinces of the
Kingdom, much fuperior in Power to the Englijh
Forces, whilft they were every Day diminifhed
by their want of V.ftuals, want of Cloaths, and
want of Pay, which the Parliament neglefted to
iupply them with, and the King could not His
late Majefty, after above a Year's Time that the
Rebellion in England had been profecuted againft
him, notwithftanding all Overtures of Accom-
molition, found it necefTary to make a Ceffation
\n Ireland; which was after fome Years tranfaft-
ed into a Peace, which though it was quickly af-
terwards moft wickedly and perfidioufly broken
by the Info to their own Definition, yet many
principal Perfons of Honour and good Fortune
adhered afterwards conflantly to the Kin<r, with-
out ever fwerving from their Allegiance; and
fuch Men believed the full Benefit of that Peace
in being reftored to their Eftates which did in
Juftice belong to them, a,.d expefted the fame
accordingly.

After the Murder of his late Majefty, the
King that now is receiving an Addrefs from his
Roman Cathclick Subjects in Ireland, with great
Acknowledgments of their paft Crimes and Er-
rors, and of ample Profeffions of their Duty and
Obtd.ence for the Time to come, during the
1 ime of his being in France, 1 fent the Lord Mar-
quis of Ormond into Inland as his Lieutenant of
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that Kingdom, and with Authority to make fuch
<~onceffions to his Roman Catholick Subjects asmight unite them to his Obedience; and that
thereby fuch an Union might likewife be made
between his Enghjh and Irijh Subjects (the Lord
Incbiamn having reduced the whole Province of
Munjler and the Army, and Garrifons thereof,
to make Profeffion of Fidelity to their King,)
that Dublin might quickly be recovered, which
was the only confiderable Place that then con-
tinued in Rebellion, and in which there were verymany of known Affeftions to the King, who
would quickly have rendered that City to the
Lord Lieutenant, if a great Supply from thePar-
lament, immediately after the Murder of the
late King, had not unhappily arrived the veryUay or Two before the Marquis of Ormond
marched with his Army to recover Dublin; and
within very few Weeks after, Cromwell himfelf
Janded there with a great Army of Horfe and
*oot, and all Provifions neceffary for the Sup-
port and Maintenance of it.

It is not neceffary in this Place, and upon this
Occafion, to mention what befel that unhappy
Kingdom after Cromwell's Arrival there- the
quick and fpeedy Reduction of Towns and Gar-
rifons, the diffolving and difmiffing of the Troops
and Army under the Command of the Lord
Lieutenant, and he being forced to withdraw
himfelf out of the Kingdom, and to return into
France

5 which, although it proceeded from the
miferable and foolifh Jealoufies of the Irijh and
then from their Treachery and Perfidioufnefs,
yet thofe Crimes did not cover the whole Nation
yet there remained ftill very many Perfons of
Honour and Quality, who never after were faulty
to his Majefty, and therefore expefted the Bene-
fit of the laft Peace, likewife confirmed by his
Majefty that now is, as of Juftice belonging to
them

;
and many of this Condition (fome where-

of had never been in Arms againft the Crown,
but had faithfully ferved in his Majefty's Army
in England during the whole Rebellion) trans-
ported themfelves to his Majefty beyond the Seas
and many others were taken and put to Death in
Ireland.

After all Oppofition to the Parliament was to-
tally fuppreffed in Ireland, and the Kingdom en-
tirely at their Devotion, they began then to think
of executing the Aft of Parliament of the Seven-
teenth Year of the late King, for Satisfaction of
the Adventurers : But as they had from the Be-
ginning violated that Aft, by the mifapplyfocr
the Men and the Money, as aforefaid ; fo they
now preferred the gratifying and rewarding, and
paying the Arrears due to the Officers and Sol-
diers, by affigning them liberal Proportions of
the Lands which they called forfeited, before
they did any thing for Satisfaftion of the Adven-
turers, except fuch only who for fome other Me-
rit or Interefl had a Title to their Favour and
amongft the forfeited Lands they reckoned all
that which belonged to the Church, to the Mar-
quis of Ormond, the Lord hebiquin, and all thofe
who had adhered to the King, and conflantly
oppofed the Rebels there, as Part, and diftr.buted
the fame accordingly. So that at this Time, when

!. h°
nT fr'0nerS for lhat Kingdom attended

his Majrily, the Officers and Soldiers of the
Army, and fome Adventurers, were and had
been in quiet Poffcffion for many Years of all the
Church-Lands, of all the Marquis of Otmond's

5 M Lands,
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Lands, and the Lands of all other his Majefty's pedients to be practicable, was the fettling the

faithful Friends and Servants ; and yet there re- Government in fuch a Form, and by fuch Rules*

mained a general Complaint amongft the Adven- as the Kingdom had been accuftomed to before

turers, that they were in no degree fatisfied what the Troubles ; and that the Courfe and Courts

was due to them upon their Adventures by the of Juftice might be opened. Then the Corn-

Act of Parliament, and defired the King that N.iflioners themfelves propofed, as the firft Work
they might receive what was their Due. incumbent upon his Majefty, in Piety, Honour

Cromwell had not exercifed fuch a Severity as and Juftice, that all fuch to whom the Lands of

to eradicate the whole Irijh Nation; but had tranf- the Church, the Lands of the Marquis of Or-

planted them with fo great Rigour out of the mond, and of all his Majefty's Friends who had

other Provinces into the Province of Concught, been faithful to him, fhould be forthwith removtd,

that there was fcarce left one Irifo Family out of that the right Owners might immediately be put

Conougbt, where theUfurper had aflign'd them fe- in Pofieflion of what in R ght belonged to them ;

verally fuch Proportions as he thought Recom- which was the more eafily to be done, becaufe

pence enough for the fmall Poffeftions he had for- much of thofe Lands remained undifpofed of, and

merly allowed them out of their own Eftates, in referved for Cromwell himfelf, and much of the

thofe Places where their Fortunes had lain: And reft had been afligned to thofe Officers who had

to this Tranfplantation they had been forced to been the King's Murtherers ; and fo thofe Lands
give their Confent, having had nothing in their were free from all other Title or Pretence, but

Election but either to accept thefe Affignations, or what the King himfelf could make to them. But

to have nothing to live upon in any other Place, then there was fome Caution and Order to be ob-

But now, upon his Majefty's Return, as well thofe ferved ; firft, to affign other Recompence to fuch

Men who had been tranfplanted thither out of who were poffeffed (how erroneously foever) of

other Provinces, as thofe upon whofe Lands the any Lands, either as Adventurers upon the

other were tranfplanted as forfeited to the State, Statute, or as Soldiers, for the juft Arrears of

were now Suitors to the King, that every one their Pay ; and his Majefty had declared before

might be reftored to his own ; and that their paft his coming into England, that there fhould be

Crimes might be expiated by the extreme Suffer- Satisfaction given to all fuch Perfons j and the

ings they had fuftained for many Years ; and that Truth is, the whole Kingdom of Ireland was at

thofe Men who had been as deep in Rebellion as that Time fo much poffeffed by the Adventurers

themfelves, and continued much longer, and and Soldiers, that it was thought very neceffary

profpered better in it, might not be gratified and in Point of Prudence to remove none out of Pof-

rewarded with their Eftates and Fortunes. feffion of what had been formerly affigned to

Many Perfons of Honour and Reputation, as them, and according to the Rules of that Time,
is faid before, had repaired to the King whilft he until fome other Lands were affigned to them j

was beyond the Seas, and followed and attended which was not difficult to be done. Then the

him there; many Regiments had been raifed and Commiflioners, difcerning how much his Majefty

tranfported with the Confent and Approbation was concerned for many of thofe who had ferved

of Cromwell, for the Service of the two Crowns him beyond the Seas, and for others who claimed

of France and Spain ; and many of thofe Officers the Benefit of the firft: and fecond Treaty, un-

had ferved his Majefty from the Beginning, and dertook that his iMajefty fhould not bepreffed in

had never been in Rebellion, and upon his Maje- any of thofe Particulars, but that all fuch Perfons

fly's Command, when he was in Flanders, brought fhould be preferved, and their Eftates fecured ;

their Regiments over thither to ferveas he fhould and thereupon a Preamble was prepared, contain-

direcft : And as the King had kept Intelligence ing thofe Provifions which were approved by the

always with many of his well- affected Subjects Commiflioners, who undertook to have fuch a

in England, and in Scotland, fo he had likewife Bill tranfmitted as might be the Foundation for a

done with fome in Ireland, to the End that they good Settlement, and in which his Majefty might

might be ready to make ufe of the firft Oppor- make fuch Alterations as he did think fit.

tunity that fhould be offered, by any Divifions in There were more Difficulties appeared in fet-

the Army, or other Conjunctures, to join with tling the Government than were at firft: appre-

thofe who were moft forward to advance the hended ; and nothing was fo neceffary as fending

King's Restitution ; which many considerable Men over the King's Commiffion, which might deter-

there had promifed to do, and in fuch Seafons could mine all other Authorities of Committees and

have rendered themfelves very ufeful ; and all Officers, in which Men had been inverted by a

thefe Men had fome Pretence to the King's Common Confent, or rather by the Prevalence

Favour, and an Expectation to be reftored, at of a Party, which already grew into Factions

leaft, to fome Part ot their Eftates. and Conteftations. The General, who had con-

This was the perplexed Eftate of that King- tributed fo much to the King's Keftoration, and

dom when the King returned into England, and appeared very zealous for the Advancement of

when thefe Commiflioners attended upon his Ma- his Service, had been by the Parliament and

iefty, and conferred with me ; when I protefted Council of State (as they called them) declared

to them that there were fo many Intricacies in and created General of all the Forces in the Three

the Bufinefs, and the whole Kingdom involved Kingdoms ; and fo his Orders had been obeyed,

in fo many contradictory Titles and Interefts, as well in Scotland and Ireland, as in England,

that 1 knew not what Counfel to give, or what before his Majefty's Return ; and the King did

to propofe -, but that I would in publick Council not think fit in any degree to lefTen his Truft and

give the bed Advice and Afliftance I could for Authority, nor had the General any Inclination

the fettling that Kingdom, when they fhould to part with his Power in Ireland, where he had

make any fuch Proportions to his Majefty as procured a great Eftate, and could beft fecure it

were practicable. That which was firft to be under his own Authority ; and yet he refolvtd

done, and which could only make all other Ex- not to go thither, and indeed his Prefence then

about
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about the King was thought very neceflTary.

Hereupon, the King declared that he would

make the Lord Rcbarts Deputy of Ireland; who

was willing to receive that Charge, knowing at

the fame Time, that the Duke of Albemarle was

to continue Lieutenant of that Kingdom. But

there quickly arofe fuch Differences between the

General, and the Lord Robarts, about the draw-

ing their' Commifilons, the latter being fo fcru-

pulous and nice in having the leaft Dependance

upon the General, though Lord Lieutenant ; and

his Pride and Morofity was fuch towards the

Commiflloners of Ireland, that they withdrew

themfelves from giving him further Attendance

and Information ; fo that his Majefty quickly

difcerned, that though he was a Man of great

Parts and Knov/ledge, yet his Nature and Tem-
per was not fit for that Employment, and there-

fore refolved for the prefent to put the Govern-

ment into the Hainds of three Lords Juftices,

the Lord Chancellor of that Kingdom, the Earl

of Monlroih, and the Earl of Orrery, who might

begin to reduce the Government into fome Order,

until his Majefty could take a further Refolution

for the Eftablifhment of it.

As foon as a Bill was transmitted, according

to the ufual Courfe, to his Majefty, for the

Settlement of Ireland, with fuch a Preamble as is

before mentioned, though the Body of the Bill

did not in Truth correfpond with it; his Maje-

ity gave Direction, that it fhould be fhewed and

expofed to thofe of the feverai Interefts, even to

the IriJIo themfelves, who were the moft like to

receive Prejudice from it : And after a fufficient

Time allowed for every Man's Confideration, his

Majefty appointed a Time to have it read at the

Board, and to hear what Objections could be

made againft it. The great Debate then was

upon the Pretences of the Irijh, who appeared

with marvellous Confidence, and complained,

that by that Act then. prepared, and under Con-

fideration, the whole Irijh Nation would be ex-

tirpated, all their Eftates being thereby taken

from them. As the prefent Government in Ire-

land, which had declared for the King, had fent

over Commiflloners or Deputies to attend his

Majefty, and know his Pleafure, as is mentioned

before-, fo the Body of Adventurers had like-

wife chofen fome Perfons to prefent their Griev-

ances and Defires : and the Irijh, under the

Names of the Roman Catholicks of Ireland, had

likewife chofen others to appear on their Behalf,

whereof fome were Lawyers and Men of good
Parts, who well knew all the Tranfactions in

Ireland from the Beginning of the Rebellion,

throughout all the Changes of Government : The
chiefclt Arguments they urged for themfelves

were, Firjl, their long and great Sufferings ; the

Lofs of their Eftates for Five or Six and Twenty

Years-, the wafting and fpending of the whole

Nation in Battles, and in Tranfportation of Men
into the Parts beyond the Seas ; whither, as I

remember, they reckoned above Twenty Thou-

fand Men to be tranfportcd out of that Kingdom
in Four or Five Years; the great Numbers
which had been executed and maflacred after his

Majefty's Government had been forced from

thence ; the great Numbers which had perifhed

by Famine aid the Plague i thofe two great

Judgments having raged over the Kingdom for

two or three Years ; and at laft the tranfplanting

the fmall Remainder of the Nation into one Cor-

ner of the Province of Conought, where yet much
of the Land was taken from them, which had
been afligned to them with all thofe Formalities

of Law which were practifed under that Govern-
ment. Secondly, They demanded the Benefit of

the two Treaties of Peace ; the one in the late

King's Time, and the other confirmed by his

Majefty that now is j by both which they ftand

indemnified for all Acts done by them in the Re-
bellion ; and infilled upon their Innocence fince

that Time, and that they had purfued all Ways
that were in their Power to manifeft their Affecti-

on to his Majefty, and fo entire an Obedience to

his Commands whilft he was beyond the Seas, that

they betook themfelves to, and withdrew them-
felves from, the Service of France or Spain, in.

fuch manner as his Majefty fignified was his Plea-

fure they fhould do. 'Thirdly, they urged, and
forced with a little more Liberty and Indifcretion

than became them in that Conjuncture, the Un-
worthinefs and Incapacity of thofe who for fo

many Years had poffefled themfelves of their

Eftates, and fought now a Confirmation of their

rebellious Title from his Majefty : That their

Rebellion had been more infamous, and of a

greater Magnitude than that of the Irijh ; who
had rifen in Arms to free themfelves from the

Rigour and Severity that was exercifed upon
them by fome of the King's Minifters, and for

the Liberty of their Confcience and Practice of

their Religion, without having the leaft Intention

or Thought of withdrawing themfelves from
his Majefty's Obedience, or declining his Maje-
fty's Government : Whereas, the others had car-

ried on an odious Rebellion againft his Majefty's

Sacred Perfon, whom they had horridly murthe-

red in the Sight of the Sun, with all imaginable

Circumftances of Contempt and Defiance, and as

much as in them lay, had rooted out Monarchy
itfelf, and overturned and deftroyed the whole
Government of Church and State ; and therefore

that whatever Punifhment the poor Irijh had de-

ferved for their former Tranfgreffions, which •

they have fo long fince repented of, and departed

from the Rebellion when they had Armies and
ftrong Towns in their Hands, and put themfelves

again under his Majefty's Protection ; this Pare

of the Englijh, who were poffeffed of their

Eftates, had broken all their Obligations to God
and the King, and fo could not merit to be gra-

tified with their Ruin and total Deftruclion :

That it was too evident and notorious to the

World, that his Majefty's Three Kingdoms had
been very faulty to him, and withdrawn them-
felves from his Government, by which he had
been compell'd to live in Exile fo many Years ;

and yet, that upon their Return to their Duty
and Obedience, his Majefty had been gracioufly

pleafed to grant a free and general Pardon, and
Act of Indemnity, in which many were compre-
hended who had in truth been the Contrivers and
Fomenters of all the Mifery and Defolation which
had involved the Three Nations for fo many
Years -, and therefore they hoped, that when all

his Majefty's other Subjects (as criminal at

leaft as the others) were, by his Majefty's Cle-

mency, reftored to their own Eftates which they

had forfeited, were in full Peace and Mirth

and Joy, the poor Irijh alone fhould not be totally

exempt from all his Majefty's Grace, and left in

Tears and Mourning and Lamentation, and be

facrificed without Redemption to the Avarice

and
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and Cruelty of thofe, who had not only fpoiled

and opprefs'd them, but had done all that was

in their Power, and with all the Infolency ima-

ginable, to deftroy his Majefty himfelf, and his

Pofterity, and who now return to their Obedience,

and fubmitted to his Government, when they

were no longer able to oppofe it ; nor did they

yet return to it with that Joy and Alacrity and

Refignation as the Iriflj did, and defired to do :

And fo concluded with thofe pathetical Appli-

cations and Appeals to his Majefty, as Men well

verfe-d in Difcourles of that Nature are accuftorn'd

to do.

This Difcourfe carried on, and urged with

more Paffion, Vehemence and Indifcretion, than

was fuitable to the Condition they were in ; and

in which, and the Excefles of their Rhetorick,

they had let fall many Exprefllons very indecent

and unwarrantable, and in fome of them confi-

dently excufed, if not juftified their firft Entrance

into Rebellion, (the mod barbarous certainly,

and unexcufable, that any Chriftians have been

engaged in, in any Age,) they irreconciled them-

felves to many who had Compafiion enough for

them, and gave their immediate Adverfaries ('who

flood upon the advantage Ground) both Provo-

cation and Opportunity to fay many Things to

their Reproach, which probably would elfe have

been forborne. They enlarged upon all the odi-

ous Circumftances of the firft Year's Rebellion,

the murthering of above a Hundred Thoufand
Perfons in cold Blood, and with all the Barbari-

ty imaginable ; which Murthers. and Barbarities

had been always excepted from Pardon : And
they told them, that if there were not fome
amongft themfelves that then appeared, they

were lure there would be many found amongft

thofe for whom they appeared, who would be

found guilty of thofe odious Crimes, which were

excluded from any Benefit by thofe Treaties.

And fo that firft Agitation before his Majefty

vented itfelf in fo much Bitternefs and Animofity

on both Sides, that his Majefty thought it belt

to conclude it with fuch Reprehenfions and Ani-

madverfions, as might difpofe them to a better

Temper when they ftiould be next admitted to his

Majefty's Prefence.

At their next Attendance upon his Majefty,

which was within few Days after, the Commiffi-

oners for the Proteftants, taking Notice of what

the other Party had alledged for their Defence

;

the Pretence they had to the two Afts of Pacifi-

cation •, and their extolling their own Innocence

from that Time; and their- great Affection for

his Majefty's Service ; declared, that whatever

legal Title the Adventurers had to the Lands

they were in Poffeffion of, many of whom had al-

ways faithfully ferved the King ; yet they would

be content, that all thofe who had in Truth pre-

ferred their Integrity towards his Majefty from

the Time of either or both the Pacifications, and

not fwerved afterwards from their Allegiance,

fhould partake of his Majefty's Grace, and Royal

Bounty, in fuch a Manner, and to fuch a De-

gree, as his Majefty thought fit to exercife towards

them : But they were confident they fhould make
it appear, that their Pretences to that Grace and

Favour were not founded upon any reafonable

Title; that they had never confented to any

one Act of Pacification, to which the Indemnity

had been annexed, which they had not violated

and broken within Ten Days after, and then re-

turned to all their Afts of Difloyalty and Re-
bellion ; that after the firft Aft of Pacification,

ratified by the laft King, in very few Days after

they treated the Herald, his Majefty's Officer,

who came to proclaim that Peace, with all man-
ner of Indignity, tearing his Coat of Arms (the
King's Arms) from off his Back, and beat and
wounded him fo, that he was hardly refcued from
the Lofs of his Life •, that about the fame time
they endeavoured to furprife and murther the
Lord Lieutenant, and purfued him to Dublin,
which they forthwith befieged with their Army,
under the Command of that General who had
figned the Peace ; they imprifoned their Com-
miflioners who were authorized by them, for con-
fenting to thofe Articles which themfelves hac]

confirm'd, and fo profecuted the War with as

much Afperity as ever; and refufed to give that
Aid and Affiftance they were obliged to, for the
Recovery and Reftoration of his late Majefty,
who was then in Prifon at the Ifle of Wight ; the
Promife and Expectation of which Supply and
Affiftance, was the fole Ground andConfideration
of that Treaty, and of the Conceffions therein

made to them -, that they thereupon renounced
their Obedience to his Majefty, and put them-
felves under the Protection and Difpofal of Ri-
nucceni, the Pope's Nuncio, whom they made
their Generaliffimo of all their Armies, their Ad-
miral at Sea, and to prefide in all their Councils.
After their Divifions amongft themfelves, and the
Burthen of the Tyranny they fuffered under, had
diipofed them to petition this King, who was
then in France, to receive them into his Pro-
tection, and to fend the Marquis of Ormond over
again into Ireland to command them ; and his

Majefty was fo far prevailed with, as to fend the

Marquis of Ormond into Munfter, with fuch a
Supply of Arms and Ammunition as he could
procure ; where the Lord lnchiquin, Lord Pre-
fident of that Province, with the Proteftant Ar-
my, received and joined with him ; and fhortly

after, the Confederate Ir'ijh made that fecond
Treaty of Pacification, of which they now like-

wife demanded the Benefit : But that it is noto-
rioufly known, that they no fooner made that

Treaty than they broke it, in . not bringing in

thofe Supplies of Men and Money which they
were obliged to do, and the want whereof ex-
pofed the Lord Lieutenant to many Difficulties

;

and he had no fooner undergone the firft Misfor-
tune before Dublin, than they withdrew from
taking any further Care of the Kingdom, raifed

Scandals upon and Jealoufies of the whole Body
of the Englijh; who, being fo provoked, would
no longer venture themfelves in any Action cr

Conjunction with the Irijh. They caufed an Af-
fembly or Convention of the Clergy to meet with-

out the Lord Lieutenant's Authority, and put
the Government of all Things into their Hands ;

who, in a fhort Time, improved the Jealoufy in

the Minds of the People towards the few Prote-

ftants who yet remained in the Army, and who
had ferved the King with all imaginable Courage
and Fidelity, from the very firft Hour of the

Rebellion in the Three Kingdoms, to that de-

gree, that the Marquis was even compeU'd to

difcharge his own Troop of Guards of Horie,
confifting of fuch Officers and Gentlemen as arc

mentioned before; and to truft himfelf, and all

the remaining Towns and Garrifons, to the Fi-

delity of the lrijh\ protefting, that upon fuch a

Con-
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Confidence the whole Nation would be united,
as one Man, to his Majefty's Service, under the
Command of the faid Marquis : But they had no
fooner received Satisfaction in that Particular,
(which was not in the Marquis's Power to refufe
to give them) but that they raifed feveral Calum-
nies againft the Marquis himfelf, and declaimed
againft his Religion, and inhibited the People
upon Pain of Excommunication* not to fubmit
to this or that Order enjoined by the Marquis

;

and upon the Matter, inhibited any Obedience
they paid to him : Inftead of raifing new Forces,
thofe that were raifed run from their Colours and
difperfed themfelves •, they who were trufted with
the keeping of Towns and Forts, either gave
them up by Treachery to Cromwell, or loft them
through Cowardice to him upon very feeble At-
tacks : Their Great General Owen Neile had
made a formal Contract and Stipulation with the
Parliament

; and in the End, when they had di-
verted the Marquis of all Power to oppofe the
Enemy, and gave him great Caufe to believe his
Perfon to be in great Danger to be betray'd, and
deliver'd /up to the Enemy, they vouchfafed to
petition him to depart out of the Kingdom, which
they could eafily compel him to do ; and that he
would leave his Majefty's Authority in the Hands
of one of his Majefty's Roman Catholick Subjects,
to whom they promifed to fubmit with the moft
punctual Obedience. Whereupon the Marquis
finding that he could not unite them in any one
Action worthy of the Duty of good Subjects, or
of prudent Men towards their own Prefervation

;

and fo, that his Refidence amongft them longer
could in no degree contribute to his Majefty's
Service or Honour ; and that they would make it

be believed, that ifhe would have committed the
Command into the Hands of a Roman Catholick,
they would have been able to have preferved thofe
Towns which ftill remained in their Poffefiion,
which were Limerick and Galloway, and fome
other Places of lefs Importance ; and likewife
by degrees recover from the Enemy what had'
been loft; which was very poffible for them to
have done, having great Bodies of Men to
perform any Enterprife, and fome good Officers
to lead them, if they would have been obedient
to any Command : Whereupon the Marquis had
refolved to gratify them, in placing the Com-
mand in fuch a Perfon's Hand, whofe Zeal for
the Catholick Religion was unqueftionable, and
whofe Fidelity to the King, and entire Affedion,
was unblemifh-d

; and fo made Choice of the
Marquis of Clanrickard, a Name, though of an
Engltfi Extraction, had for fo many Hundred
Years r-fided in that Kingdom, and had the
greateft Fortune amongft them, that he had the
Reputation of being of the beft Family of the
Irijh, and whofe Family had, in all former Re-
bellions, as well as in this, preferved their Loyalty
unfpotted to the Crown. The Roman Catholicks
of ail kinds pretended at leaft a wonderful Joy
at this Election, acknowledged it a great Obli-
gation to the Lord Lieutenant for making it, and
applied themfelves to the other with all Protcfta-
tions of Duty and Submiffion, to induce him to
accept the Ch.irgr, who indeed knew them too
well to be willing to truft them; yet upon the
Marqur, of Osmond's earneft and folemn Intreaty,
and out of his great Zeal for his Majefty's Ser-
vice, and to fupport his Government there, until
his Maj-tty could procure other Supplies, or
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give better Orders for the doing it, he was con-
tented to receive fuch Commiffions from the Lord
Tieutenant, as were neceffary for the Execution
of that Command, and Prefervation of the Go-
vernment. Upon which, the Marquis of Ormend
embarked himfelf, with fome few Friends and
Servants, upon a little Pink that was bound for
France, where he arrived fafely about the Time
that his Majefty tranfported himfelf thither after
his miraculous Efcape from Worcefier,

The Lord Lieutenant was no fooner o-one, but
that the Marquis of Clanrickard, the new Lord
Deputy, found himfelf no better treated than the
Lord of Ormond had been : That Part of the
Clergy which had continually oppofed the Lord
Lieutenant for being a Proteftant, were now as
little fatisfied with the Deputy's Religion, and as
violently oppofed all his Defires, and violated
their own Promifes, and quickly made it evident,
that his Affection and Loyalty to the Kin<* was
that which they difliked, and a Crime that could
not be weighed down by the undoubted Sincerity
of his Religion. They enter'd into fecret Cor-
refpondence with the Enemy, and Confpiracies
between themfelves

; and though there were fome
Perfons of Honour and Quality with the Deputy
who were very faithful to him and to the Kin^'
yet there were fo many about him of another Al-
lay, that all his Councils, Refolutions, and De-
figns were foon enough difcovered to the Enemy
to be prevented

; and though fome of the Let-
ters were intercepted, and the Perfons difcover'd
who gave the Intelligence, he had not Power
enough to bring them to Juftice ; but being com-
monly Friars and Clergymen, the Privilege of
the Church was prefently infifted upon, and fo
they were refcued from the fecular Profecution
till their Efcape was contrived. That perfidious
and treacherous Party had fo great an Intereft in
all the Towns, Forts, and Garrifons, which yet
pretended to be fubject to the Deputy, that all
his Orders were ftill contradicted or neglected-
and the Enemy no fooner appear'd before any
Place, but fome Faction in the Town caufed it to
be deliver'd up and render'd. Nor could this
fatal Sottifhnefs be reform'd even by the Severity
and Rigour which the Engli/Jj exercifed upon
them

; who, by the wonderful Judgment of God
Almighty, always executed thofe Men who put
themfelves and the Towns into their Flands
finding them to have had fome barbarous Part in
the foul Murders which had been committed in
the Beginning of the Rebellion, and who had
been, by all the Acts of Grace granted by the
feveral Powers, ftill referved for Juftice : And of
this kind there were fo many Jnftances in and
about Limenck and Galloway, that they deferved
to be collected and mention'd in a Difcourfe by
ltfelf, to obferve and magnify the wonderful Pro-
vidence of God Almighty, in bringing heinous
Crimes to Light and Punifhment in this World
by Means unapprehended by the Guilty ; info-
much, as there was fcarce a Perfon of the Clergy
or Laity, who had had a fingle Hand in the con
tnving and fomenting the firft Rebellion, and in
the Perpetration of thofe horrible Murders who
had obftructed all Overtures towards Peace and
caufed Peace to be broken as foon as made ;' who
had adhered to the Nuncio, and endeavoured
moft mahc.oufly to exclude the King and his
Royal Poftenty from the Dominions of Ireland;
1 lay, there was fcarce a Man very notorious,'

5 N ail(j
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and eminent. in Tranfgrefiions of this kind, who
did not by fame Act of Treachery firft endea-

,vour to merit from the Englijh, and by that or

by fome other means fell into their Hands, and

were by them publickly and reproachfully exe-

cuted and put to Death.

This being the fad Condition the Lord Deputy

was in, and the Irijlo Party having without his

Leave, and againft his exprefs Command, taken

upon them to fend Meffengers into Flanders, to

defire the Duke of Lorrain to take them into his

Protection, offering to deliver feveral important

Places and Sea-Towns into his PofTeffion, and

to become his Subjects; upon which Invitation

the Duke fent over an Ambaffador and a good

Sum of Money for their prefent Relief; the De-

puty was in a fhort time reduced to thofe Straits,

that he durfl not remain in any Town, nor even

in his own Houfe for three Days together, but

was forced for his Security to fhift from Place to

Place, and fometimes to lodge in the Woods and

Fields in cold and wet Nights, by which he con-

tracted thofe Infirmities and Difeafes which

fhortly after brought him to his Grave ; and in

the end, he was compelled to accept a Pafs from

the Enghjh, who had a Reverence to his Perfon

and unipotted Reputation, to tranfport himfelf

into England, where his Wife and Family were,

and where he died before he could procure means

to carry himfelf to the King, which he always

intended to do.

When the Englifo Commiffioners had enlarged

themfelves with fome Commotion in this Narra-

tion and Difcourfe, they again provoked the Irijh

Commiffioners to nominate one Perfon amongffc

themfelves, or thofe for whom they appeared,

who they believed could in Juftice demand his

Majefty's Favour ; and if they could not make
it evidently appear, that he had forfeited all his

Title to Pardon after the Treaties, and that he

had again been as faulty to the King as before,

they would be very willing he fhould be made
the Object of the King's Grace and Bounty, and

be reftored to his Eftate. And then applying

themfelves to his Majefty, with great Duty and

SubmiiTion, they concluded, that if any Perfons

had, by their fubfequent or fecret Services, or

by their Attendance upon his Majefty, rendered

themfelves grateful to him, and worthy of his

Royal Favour, they were very willing that his

Majefty fhould reftore all, or any of them to

their Honours and Eftates, in fuch manner as his

Majefty in his Wifdom fhould think fit, and

againft all Impediments whatfoever. And here-

upon feveral Acts of Parliament were paifed, for

the Indemnity and the reftoring feveral Perfons

of Honour and Intereft to their Eftates ; who
either in Juftice could require the fame, as having

been always faithful to the Crown, and fuffercd

with it and for it ; or who had fo manifefted their

Affection and Duty for his Majefty, that he

thought fit in that Confideration to wipe out the

Memory of whatfoever had been formerly done

amifs : And by this means many were in a fhort

time put into a full Poffeffion of their Eftates, to

which they could make a good Pretence at the

Time when the Rebellion begun. '

The Confideration and Debate about the Set-

tlement of Ireland, upon the Bill propofed, took

up very many Days, his Majefty being always

prefent, and in which there arofe every Day new
Difficulties. It appeared plainly enough, that

the Guilt was fo general, that if the Letter of
the Act of Parliament of the Seventeenth Year of
the late King were ftrictly purfued, almoft an

Extirpation of the whole Nation would follow,

and which at beft would be very miferable.

Then the Tranfplantation into Conought had been
acted, and finifhed fo many Years before (which
was very prudently done in Point of Govern-
ment, in refpect of the unfteady Humour of that

People, and their natural Inclination to rebel, if

the fame had been executed by any Rules of Ju-
ftice) and the Soldiers and Adventurers had been

Hkewife fo many Years in the Poffeffion of their

Lots, and had laid out fo much Money in build-

ing and planting, that if his Majefty had review-

ed all that had been done, and taken thofe Ad-
vantages upon former Mifcarriages and Milappli-

cations as in Law he might have done, the whole
Foundations upon which all the Hopes refted of

preferving that Kingdom within their Obedience
to the Crown of England muft have been fhaken,

and even diffolved. And then the Memory of

the Beginning of the Rebellion in Ireland (how
many other Rebellions foever had followed it,

as bad or worfe in refpect of the Confequences

that attended them) was as frefh and as odious to

the whole People of England, as it had been
the firft Year ; and the whole Nation upon the

Matter (though there were many Perfons of it

of great Flonour and Virtue) was fallen into that

Contempt, that they feemed indeed in the Eyes
of Cbriftendom worthy of the miferable Fate they

were reduced to: And no doubt it was a Confi-

deration that reafonably made them thought lefs

worthy of extraordinary Favour and Compaffion,

that when both the other Nations had made
many noble Attempts for redeeming their Liber-

ty, and for the Reftoration of his Majefty (for

Scotland•it(t\( had done much towards it) and
his prefent Reftoration was, by God's Bleffing,

and only with his Bleffing, the fole Effect of the

Courage and Affection of his own Subjects; fo

that Engldnd and Scotland had in a great degree

redeemed, and even undone what had before

been done amifs ; and his Majefty had approved

and fecured thofe Affections to them, by thofe

Promifes and Conceffions which he was in Juftice

obliged to perform : But the miferable Irijh alone

had no Part in the Benefit his Majefty had re-

ceived, nor
r
had God fuffered them to be the leaft

Inftruments in bringing his good Pleafure to pafs,

or to give any Teftimony of their Repentance
for the Wickednefs they had wrought, or of

their Refolutions to be better Subjects for the

future ; fo that they feemed as a People left out

and exempted from any Benefit from that bleffed

Conjuncture in his Majefty's Reftitution : And
this Difadvantage was improved towards them by
their frequent Manifeftation of an inveterate Ani-

mo'fity againft the Enghjh Nation and Englijb

Government ; which again was recompenced to

them by an irreconcilable Jealoufy of all the Eng-

UJh towards them; declaring plainly, that they

could be no longer fecure of any thing they had,

or fhould have in Ireland^ than it fhould evident-

ly appear that it was not in the Power of the

Irijh to take it from them ; and to this Conclu-

fion their prefent Confidence and Impudence
contributed very much : And it appeared plainly

enough, that they expected the fame Concef-

fions (which the Neceffity of that Time had

made fit to be granted to them) in refpect of

their
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their Religion, and Liberty of Confluence, as

they called it, should be now likewife confirmed,

without which all other Graces would not be

sufficient to contain them within the Limits of

Subjection. This State and Condition of Affairs,

and the Temper of the People, made it very ne-

ceffary to the King to be very wary in diipen-

iing his ordinary Favours (which his natural

merciful Inclination prompted him to) to the

Jrip, and in the Alterations which Juftice obli-

ged him to make in that Kingdom, that the

Manner of it fliould make it appear, that it was

the particular Juftice in a particular Cafe, which

could not be attended with a Confequence preju-

dicial to any general Intereft.

There appeared in this Debate an Intention id

the Soldiers and Adventurers, which was to have

great Countenance and Approbation in the Bill

now under Examination, to deftrov all Intails

and Settlements at Law upon Consideration of

Marriage, or any other Contracts which had been

made before the Rebellion •, nor had there been

in the whole former Proceedings, in the Time of

the Usurpation, any Consideration taken of Mort-
gages or Debts due by Statute or Reconnizance,

or upon any other Security •, fo that all fuch

Debts mult be either loft to the Proprietors, or

remain ftill with the Intereft upon the Land,
whofoever had enjoyed the Benefit or the Profit

thereof: All which feemedvery unreafonable and

unjuft ; and that fuch Eftates fhould remain for-

feited by the Treafon of the Father, who had

been only Tenant for Life, againft all Defcents

and legal Titles of innocent Children, and of

which in all legal Attainders the Crown never

had or could receive any Benefit. Yet, how un-

reafonable., foever thefe Pretences appeared to be,

the Rules and Directions for the Remedy there-

of were not very eafy ; the Englijh declaring,

that if fuch Titles were preserved and allowed

to be good, there would not in that univerfal

Guile which upon the Matter comprehended and
covered the whole Irijh Nation, there would not

be one Eftate forfeited for Treafon, but Intails

and other ufeful Conveyances would be forged

to defend and secure the fame ; nor would there

be Witneffes wanting to juftify and prove what-

foever their Evidence could be applied to: And
if thofe Tria.'s were to be by the known Rules

and Cuftoms of the Law in Cafes of the like Na-
ture, there was too much Reafon to fufpect and

fear that there would be little Juftice done, fince

a Jury of In/h would be fure to find againft the

Englft> ; and there was as much Reafon to ap-

prehend that the EngUJh would bring in their

Verdict againft the Irijh, let the Evidence on
either Side be what it would. However, the

King was in no degree inclined, upon any Sug-
gestions, to countenance fuch a barefaced Viola-

tion of the Law by any Declaration in the Act

;

and after many Alterations and Amendment 5
,

and there remainirg ftill fo many Difficulties and
Intricacies, he foresaw that all Matters were not

yet fo clearly ftated, that the Settlement could be

made by this Bill ; but that fuch Preparations

might be made towards it, and fuch Examina-
tions taken, and fome Particulars fettled and
adjufted, and what remained ftated with more
Clearnefs for his Majefty's Determination, he

.pafTcd the firft Act of Parliament, and commuted
the 1 ;:ecution thereof to too many Commiffio-
ners, nominated to his I by thofe who

were moft conversant in the Affairs of Ireland

;

none, or very few of which were known to his

Majefty, or to any of thole who had been fo'

many Years from their Country, in their con-
ftant Attendance upon his Majefty's Perfon be-

yond the Seas. And upon this Conclusion, and
this Difpatch, the Commiffioners from Ireland

of all Kinds returned thither, the Farl of Orrery

being one of the three Juftices who were enfrufted

with the Government.
After a Year fpent in the Execution of this

Commission, there was very little done towards

the fettling the Kingdom •, but, on the contrary,

the Breaches were made wider, and fo much Paf-

fion and Injuftice (hewed, that Complaints were

brought to his Majefty from all Parts of the King-
dom, and from all Perfons in Authority. The
Number of the Commiffioners were fo great, and
their Intereft fo different, that they made no
Dispatch •, very many of them were in Poffeffion

of thofe Lands which others fued for, and bought
the broken Titles and Pretences of others for

inconfiderable Sums of Money, which they sup-

ported and made good by their own Authority

;

and thofe Men, who had their own particular

Concernment chiefly to maintain, attended the

Service very diligently : The few who were more
indifferent, by having no Intereft of their own
at flake, were weary of their Attendance and
Expence (there being no Allowance for their

Pains) and offended at the Partiality and Injuftice

they faw practifed, withdrew themfelves, and
would be no longer prefent at thofe Tranfacticns,

which they could not regulate or reform : All

Interefts were equally offended and incenfed ; and
the Soldiers and Adventurers complained no lefs

of the Corruption and Injuftice than thelrijh did ;

fo that the Lords Juftices and Council found it

neceffary to tranfmit another Bill to his Majefty,

which, as I remember, they called an Explana-

tory Bill of the former; by which they had pro-

vided, That no Perfon who lived in Ireland, or

had any Pretence to an Eftate there, fliould be

employed as a Commissioner : but that his Ma-
jefty fhould be defired to fend over a competent
Number of well-qualified Perfons out of England

to attend that Service ; upon whom a fit Salary

fhould be fettled by the Bill, and fuch Rules fet

down as might direct and govern the Manner of
their Proceedings ; an Oath being likewife inclu-

ded in the Bill which the Commiffioners were to

take for the impartial Adminiftration of Juftice.

And for the Profecution of this new tranfmitted

Act, feveral Perfons were fent over to attend,

and inform his Majefty and the Council upon
any Difficulties or Scruples that might arife upon
the feveral Claims and Pretences which were

made.

The fecond Act took as much Time as the

former ; all that had been faid in the former De-
bates being again repeated, and a! moft with the

fame Paffion and Impertinence •, the Irijh making
large Obfervations upon the Proceedings of the

late Commiffioners, to juftify thofe hears and
Apprehensions they had formerly urged. And
there is too much Reafon to believe, that their

greateft Defign now was rather to keep off any

Settlement, than that they hoped to procure fuch

a one as they defired •, relying more to find their

Account from a general Diifatisiaction, and the

Diftraction and Confufion which was like to

attend it, than irom any Determination that wjs

like
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like to be given in their Favour : Which yet they

did not defpair of, as well by fome Promifes

their Friends at Court had made to them, upon

great Promifes made firft by them, as well as for

the Prejudice they found was generally conceived

againft fome of the Soldiers, and many of the

Adventurers, who were like to gain moft upon

the Divifion. And though the lrijh were in ge-

neral 'Dread and Deteftation for the Reafons

aforefaid ; yet there were many particular Men,
both of the Soldiers and Adventurers, who, in

refpect of many notorious and opprobrious Ac-

tions againft the Crown throughout their whole

Employment, were as little fatisfied with this

Revolution as any Men could be, and were fo

univerfally odious both in England and Ireland,

that if the King's Juftice could have been obfer-

ved, and their particular Cafes fevered from the

reft, without Violation of the Rule which fecured

the reft,' any thing that could have been done to

their Detriment would have been grateful enough.

However, after a very tedious Debate, his Majefty

being affured by thofe who were thought to un-

derftand Ireland very exactly.* and, upon the Sur-

veys which had been taken of Ireland with great

Punctuality, undertook that there was Land
enough to fatisfy all the Soldiers and Adventu-

rers, and that there would be enough left for the

Accommodation of the lrijh in a liberal Propor-

tion •, and having given fome Rules likewife and

Limitations to the immoderate Pretences and

Demands of the Soldiers and Adventurers upon
the Dublin Ordinance, and imperfect Admea-
furements, and fome other Irregularities which

in the Execution of the former Commiffion they

had indulged to themfelves, his Majefty likewife

difpatched the fecond Bill.

Whilft this fecond Bill was under Deliberation,

there fell out fome Accidents which produced

great Alterations with reference to the Affairs of

that Kingdom : The Earl of Montrolh, who was

one of the Juftices, was lately dead ; and it had

been very apparent, that whilft he was alive, the

Difference between the three Juftices, and their

different Humours and Affections, had little

advanced the fettling the Government ; fo that

they who took the mo'ft impartial Survey of all

that was done, did conclude that nothing could

be fo reafonably done towards a Settlement, as

the deputing one fingle Perfon to exercife that

Government: And the Duke of Albemarle him-

felf, who had a very considerable Eftate in that

Kingdom, which made him long for a Settle-

ment, and who had both before the King's Re-
turn, and ever fince, pafiionately infilled that

the Duke of Ormond mould not be employed
there ; who likewife had as great an Averfion

from the Thought of it ; I fay, the General now
had fo totally changed his Mind, that he told the

King, that there was no Way to explicate the

Kingdom out of thofe Intricacies in which it was
involved, but by fending over a Lord Lieutenant

thither : that he thought it not fit for his Maje-
fty's Service, that himfelf, who had the Com-
miffion of Lord Lieutenant, fhould be abfent

from his Majefty's Perfon •, and therefore that he

Was very ready and defirous to give up his Com-
miffion •, and that in his Judgment no body
would be able to fettle and compofe the feveral

Factions in that Kingdom but the Duke of Or-

mond, which he thought would be very grateful

to all forts of People ; and therefore his pofitive

Advice was, that his Majefty would as foon as
was poffible grant his Commiffion of Lieutenancy
to him, and fend him over into Ireland; and
both the King and the General had fpoken with
the Duke of Ormond, and prevailed with him to
accept the Charge, before ever I heard of it ;

all of them believing that the Uncertainty of his
being able to do the King Service, in fo general
a Difunion and Jealoufy of Perfons, and Contra-
diction of Interefts, and the great Affection and
Friendftiip I had for the Duke of Ormond, would
make me diffuade him from expofing himfelf to-

fo hazardous an Undertaking ; which was very
true : But his Majefty believing that it was very
neceffary for his Service, and the Duke having
always refigned himfelf to his Majefty's Difpofai,
he chearfully undertook the Employment; and
his Majefty named and appointed Sir Richard
Rainsford, Serjeant at Law, (fince made one of
the Barons of his Majefty's Exchequer at Weji-
minfter) Sir Edward Smith, one of the Benchers
of the Middk-Temple, (afterwards made Chief
Juftice of his Majefty's Court of Common-Pleas
in Ireland) Henry Coventry, one of his Majefty's
Bed-chamber, Sir Winftan Churchill, Colonel
Edward Cooke, Sir Edward Deering, and Sir Tho.
Beverly, all Perfons of very good Parts and very
clear Reputations, to be his Commiffioners for
the Execution of the Bill of Settlement of Ire-
land: And with thefe, and all other Perfons who
attended that Intereft, the Duke of Ormond en-
tered upon his Journey for that Kingdom about
July or Augujl, in the Year One thoufand fix

hundred fixty four, full four Years after the
King's happy Return into' England. And when
Mr. Coventry fhortly after procured his Majefty's
Leave to return to his Attendance upon his Per-
fon, Sir Allen Broderick was appointed to ferve
in his Place as a Commiffioner.

It was fome Months before the Commiffioners,
after their Arrival in Ireland, could fettle thofe
Orders and Rules for their proceeding which
were neceffary before they appointed the People
to attend : and it was as neceffary that they fhould,
in the Order of their Proceedings, firft proceed
upon the lrijh ; both becaufe there fhould be no
Settlement of Soldiers or Adventurers in Poffef-
fion of any Lands, before the Title of the lrijh

was determined ; and becaufe there was a Claufe
in the laft Act of Parliament, that all the Irtjh

fhould put in their Claims by fuch a Day, and
be determined before fuch a Time ; which Time
might be prolonged for once by the Lord Lieu-'
tenant and Council. So that the Delay for fo

many Months before the Commiffioners fat, gave
great Argument of Complaint to the lrijh, tho'

it could not poffibly be avoided, in regard that

the Commiffioners themfelves had not been no-
minated by the King above twenty Days before
they began their Journey for Ireland; fo that

they could never fo much as read over the Acts
of Parliament together before they came to Dub-
lin •, and then they found fo many difficult Claufes

in both Acts of Parliament, and fo contrary to

each other, that it was no eafy Matter to deter-

mine how to govern themfelves in Point of Right,

.

and to reduce themfelves to any Method in their

Proceedings : But after they had adjufted all

things as well as they could, they publifhed their

Orders in what Method they meant to proceed,

and appointed the lrijh to put in their Claims by
fuch a Time, and to attend the Profecution of

them
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them accordingly. And they had no fooner en-

tered upon their Work, but the Englijh thought

they had begun it foon enough ; for they heard

every Day many of the Irijh, who had been

known to be the mod forward in the firft Begin-

ning of the Rebellion, and the moft malicious in

carrying it on, declared innocent ; and Deeds of

Settlement and Entails, which had been never

heard of before, and which would have been pro-

duced (as they reafonably believed) before the

former CommiiTioners if they had had them to

produce, now declared good and valid ; by
which the Irifh were immediately put into Poffef-

fion of a very great Quantity of Land taken from
the Englijh : So that in a fhort Time the Com-
miiTioners had rendered themfelves as generally

odious as the Irifh, and were looked upon as

Perfons corrupted for that Intereft, which had

every Day Succefs almoft in whatfoever they pre-

tended ; and their Determinations happened to

have the more of Prejudice upon them, becaufe

the Commiffioners were always divided in their

Judgments ; and it is no Wonder that they who
feemed moft to adhere to the Englijh Intereft

were moft efteemed by them. The Parliament

'in Ireland was then fitting, and the Houfe of

Commons (confiding of very many Members
who were either Soldiers or Adventurers, or

had the like Intereft) was very much offended

at the Proceedings of the Commiffioners, made
many Votes againft them, and threatened them
with their Authority and Jurifdiction : but the

Commiffioners, who well knew their ov/n Power,

sind that there was no Appeal againft their Judg-
ments, proceeded ftill in their own Method, and.

continued to receive the Claims of the Irifh be-

yond the Time that the Act of Parliament or the

Act of State limited to them, as was generally

underftood ; and during their laft eight or ten

Days Sittings upon thofe Claims, they paffed

more Judgments and Determinations than in near

a Year before, indeed with wonderful Expedition ;

when the Englijh, who were difpoffeffed by thofe

Judgments, had not their Witneffes ready, pre-

suming that in Point of Time thofe Caufes could

not have been heard. By thefe Sentences and

Decrees, many hundred thoufand of Acres were

adjudged to the Irijh, which had been looked

upon as unqueftionably forfeited. This raifed

fo great a Clamour, that the Englijh refufed to

yield Poflfeffion upon the Decrees of the Com-
miffioners ; who, by an Omiffion in the Act of

Parliament, were not qualified with Power
enough to provide for the Execution of their

own Sentences : The Courts of Law eftablifhed

in that Kingdom would not, nor indeed could,

give any Affiftance to the Commiffioners ; and

the Lord Lieutenant and Council, who had, in

the Beginning, by their Authority, put many
of thofe into Poffeffion of thofe Lands which the

Commifiloners had decreed to them, were now
more tender and referved in that Multitude of

Decrees which had lately paffed : fo that the

Irijh were ufing their utmoft Endeavours by

Force to recover the Poffeffion of thofe Lands
which the Commiffioners had decreed to them,

whilft the Englijh were likewife refolved by Force

to defend what they had been fo long poffeffed

of, not-vvithftanding the Comminioners Determi-

nation -, and the Commiffioners themfelves were

fo far troubled and diffatisfied with thefe Pro-

ceedings, and with fome intricate Claufes in the

Vol. VIII.

Act of Parliament concerning the future Profe-
cution of that Affair, that though they had not
yet made any Entrance upon the Decifion of the
Claims of the Englijh, or of the Irifh Proteftants,
they declared that they would proceed no far-

ther upon the Execution of their COmmiffiort,
until they could receive his Majefty's Pleafure i

and for the better doing thereof, they defired his

Majefty's Leave that they might attend his Royal
Perfon ; and there being at the fame Time feveral

Complaints made againft them to his Majefty,
and Appeals made to him from their Decrees, his

Majefty gave the Commiffioners Leave to return
;

and at the fame Time all the other Interefts fent

their Deputies to folicite their Right : In the
Profecution whereof, after much Time fpent,

the King likewife thought fit to receive the Ad-
vice and Affiftance of his Lieutenant ; and fo the:

Duke Of Ormond likewife attended his Majefty,
and the Settlement of Ireland was the third Time
brought before his Majefty and his Council ;

there being then likewife tranfmitted a third Bill,

ds additional and fupplemental to the other two,
and to reverfe many of the Decrees made by the

Commifiioners, they bearing the Reproach of all

that had been done, or had fucceeded amifs, and
of all Perfons who were grieved of any Kind
foever.

The King was very tender of the Reputation
of his Commiffioners, who had been always
efteemed Men of great Probity, ^and unqueftion-

able Reputation ; and though he could not refufe

to receive Complaints, yet he gave thofe who
complained no farther Countenance, than to give
the others Opportunity to vindicate themfelves j

nor did there appear the leaft Evidence to quef-

tion the Sincerity of their Proceedings* or to

make them liable to any reafonable Sufpicion of
Corruption ; and the Complaints were ftill pro-
fecuted by thofe who had That taken from them
which they defired to have kept for themfelves.

The Truth is, there is Reafon enough to believe,

that upon the firft Arrival of the Commiffioners

in Ireland^ and fome Converfation they had, and
the Obfervation they made of the great Bitternefs

and Animofity from the Englijh, both Soldiers

and Adventurers, towards the whole Irijh Nation,

of what Kind foever ; the fcandalous Pro-
ceeding of the late Commiffioners upon the firft

Act, where they had not been guided by any
Rules of Juftice, but rejecting all Evidence which
might operate to the taking any thing from them
which they refolved to keep, the Judges them-
felves being both Parties and Witneffes in all the

Caufes brought before them ; together with the

very ill Reputation very many of the Soldiers

and Adventurers had, for extraordinary Malice

to the Crown, and to the Royal Family ; and
the notable Barbarity they had exercifed towards

the Irijh, who, without Doubt, for many Years

had undergone the moft cruel Oppreffions of all

Kinds that can be imagined, many thoufands of

them having been forced, without being covered

under any Houfe, to perifh in the open Fields

for Hunger ; the infamous Purchafes which had

been made by many Perfons, who had compelled

the Irijh to fell their Remainders and lawful Pre-

tences, for very inconfiderable Sums of Money :

I fay, thefe and many other Particulars of this

Kind, together with fome Attempts that had

been made upon their firft Arrival, to corrupt

them, againft all Pretences which fhould be made
5O by
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by the Irijh, might probably difpofe the Com-
mifiioners themfelves to fuch a Prejudice againft

many of the Englijh, and to fuch a Companion

towards the Irijh, that they might be too much
inclined to favour their Pretences and Claims

;

and to believe that the Peace of the Kingdom
and his Majefty's Government might be better

provided for, by their being fettled in the Lands

of which they had been formerly poffeffed, than

by fupporting the ill-gotten Titles of thofe who
had manifefted all imaginable Infidelity and

Malice againft his Majefty, whilft they had any

Power to oppofe him j and had not given any

Teftimony of their Converfion, or of their Re-

folution to yield him for the future a perfect and

intire Obedience, when they could oppofe him

no longer •, as if they defired only to retain thofe

Lands they had gotten by Rebellion, together

with the Principles upon which they had received

them, until they fhould have an Opportunity to

juftify both by fome new Power or Concurrence

amongft themfelves. Whencefoever it pro-

ceeded, it was plain enough the Irijh had received

more Favour than was expected or imagined ;

and in the very Entrance into the Work, to

avoid the Partiality which was too apparent in

the Englijh towards each other, and their Ani-

mofity againft the Irijh as evident, very ftri6t

Rules had been fet down by the Commiffioners,

what Kind of Evidence they would admit to be

good, and receive accordingly ; and it was pro-

vided, that the Evidence of no Soldier, or

Adventurer, fhould be received in any Cafe, to

which himfelf was never fo much a Stranger ;

as, if his own Lot had fallen in Munjler, and

that he had no Pretence to any thing out of that

Province, his Evidence fhould not be received as

to any thing that he had feen done in Lempjler, or

Cunought, or Ulfter, wherein he was not at all

concerned ; which was thought to be a very un-

juft Rule, after fo many Years expired, and fo

many Perfons dead, who had likewife been pre-

fent at thofe Actions : And by this Means many
Perfons were declared not to have been in Re-

bellion, when there was full Evidence that they

had been prefent in fuch and fuch a Battle, and

in fuch and fuch a Siege, if the Witneffes might

have been received, who were then prefent at

thofe Actions, and ready to give Teftimony of

it, and of fuch Circumftances as could not be

feigned, if their Evidence might have been re-

ceived. That which raifed the greateft Umbrage
againft the Commiffioners was, that a great

Number of the moft infamous Perfons of the Irijh

Nation, who were looked upon by thofe of their

own Country with the greateft Deteftation, as

Men who had been the moft violent Fomenters

and Profecutors of the Rebellion, and the greateft

Oppofers of all moderate Counfels, and of all

Expedients which might have contributed to-

wards a Peace in the late King's Time, whereby

the Nation might have been redeemed, and who
had not had the Confidence fo much as to offer

any Claim before the late Commiffioners, were

now adjudged and declared Innocents, and fo

reftored to their Eftates •, and that many others,'

who had in Truth never been in Rebellion, but

notorioufiy ferved the King againft the Rebels,

both in England and in Ireland, and had never

been put out of the Poffefllon of their Eftates,

were now upon fome flight Evidence, by the In-

terception of Letters, or Confeffion of Meffen-

gers that they had fome Correfpondence with
the Rebels, though it was evident, that even
that Correfpondence was perfunctory, and only

to fecure them that they might purfue his Ma-
jefty's Service, were condemned, and had their

Eftates taken away from them. Many who had
formerly made their Claims, without infilling

upon any Deeds of Settlement, or other Convey-
ances in Law, now produced formal Settlements,

in Confideration of Marriage, or other like good
Confederations in Law, made before the Begin-
ning of the Rebellion j which being now proved
by Witneffes enough, Decrees were every Day
obtained for the Reftitution of great Quantities

of Land upon thofe Deeds and Conveyances

:

though the Forgeries of thofe Deeds, and Per-

juries of the Witneffes, were very notorious, and
fome Inftances were given of the Manifeftation

and direct Proof made of the Forgery of Deeds,

upon which Decrees had been made, to the Sa-

tisfaction of the Commiffioners themfelves, with-

in a very fhort Time after the pronouncing fuch

Decrees, and yet no Reparation was given, but
the faid Decrees proceeded, and were executed

with all Rigour. The Commiffioners anfwered,

That they had made no Decrees but according

to their Confciences, and fuch as they were obliged

to make by the Courfe and Rules of Juftice j

that they did not doubt, but in truth did believe,

that there had been evil Practices ufed, both in

forging of Deeds and corrupting of Witneffes,

and that the fame was equally practifed by the

Englijh as well as the Irijh ; and therefore that

they had been obliged to make that 0,rder which
had been fo much excepted againft, not to admit
the Teftimony of any Englijh Adventurer or Sol-

dier in the Cafe of another Adventurer or Sol-

dier : for that it was very notorious they looked
upon the Whole as one joint Intereft, and fo

gratified each other in their Teftimonies ; and
of this they gave many fad Inftances, by which
it was too evident, that the Perjuries were mu-
tual, and too much entertained by the one and
the other Side : That they had ufed the beft

Providence and Vigilance they could, by the

careful Examination of the Witneffes, which
were produced apart, and never in the Prefence

of each other, and by afking them all fuch mate-
rial Queftions as occurred to their Underftand-
ings, and which they could not expect to be

alked, to difcover the Truth, and to prevent

and manifeft all Perjury : That they had Jikewife

ufed their utmoft Diligence and Care to prevent

their being impofed upon with falfe and forged

Deeds and Conveyances, by taking a precife and
ftrict View themfelves of all Deeds produced ;

and interrogated the Witneffes with all the Cun-
ning they could, upon the Matter and Confide-

ration upon which fuch Deeds had been entered

into, and upon the Manner and Circumftances

in the Execution thereof ; which was all the

Providence they could ufe ; and though they

met with many Reafons oftentimes to doubt the

Integrity of the Proceedings, and in their own
private Confciences to apprehend there might be

great Corruption, yet that they were obliged

judicially to determine according to the Tefti-

mony of thofe Witneffes, and the Evidence of

thofe Deeds in Law, againft which no Proofs

were made : That they had conftantly heard all

that the adverfe Party thought fit to object, both

againft the Credit of any Witneffes, and the

Truth •
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Truth of any Conveyances which were produced ;

upon which they had rejected many Witneffes,

and difallowed fome Conveyances : but when the

Objections were only founded upon Prefump-

tions and Probabilities, as moft ufually they

were, they could not weigh down the full and

categorical Evidence that was given : That if

they had yielded to the Importunities of the

Perfons concerned, who oftentimes preffed to

have further Time given them to prove fuch a

Perjury, or to difprove fuch a Conveyance, it

muft have made their Work endlefs, and flopped

all Manner of Proceedings, for which it appeared

that they were ftreightened too much in Time,

and that in truth would have but opened the

Doors wider for Perjury and other Corruptions j

fince it was very plain to them, that either Side

could bring as many Witneffes as they pleafed,

to prove what they pleafed, and that they would

bring as many as they believed neceffary for the

Work in hand : And therefore that the Commif-

fioner's having before prefcribed a Method and

Rules to themfelves for their Proceeding, and

that no Man could have a Caufe in which he was

concerned brought to hearing without his know-

ing when it was to be fo heard, and fo it was to

be prefumed that he was well provided to fup-

port his own Title ; and therefore that they had

thought fit, upon mature Deliberation amongft

themfelves, to adhere to the Order they had

prefcribed to themfelves, and others, and to

conclude that they could not be able to prove

that at another Day, which they were not to

prove then : For the Difcovery of any Forgery

after the Decrees had been pafTed, and upon

which they had given no Reparation, they con-

feffed fome few fuch Difcoveries had been made

to them, by which the Forgery appeared very

clearly ; but as they had not Power by the Act

of Parliament to punifh either Forgery or Per-

jury, but muft leave the Examination and Punifh-

ment thereof to the Law, and to the Judges of

the Law ; fo that they had only Authority to

make Decrees upon fuch Grounds as fatisfied

them in their Confciences, but had not any Au-

thority to reverfe thofe Decrees after they were

once made and publifhed, upon any Evidence

whatfoever. They concluded with their humble

Defire to the King, that the ftricteft Examina-

tion might be made of their Corruptions, in

which they were fure to be found very innocent,

againft all the Malice that was difcovered againft

them : That they had proceeded in all Things

according to the Integrity of their own Hearts,

and the beft of their Underftandings ; and if they

had, through the Defect of that, erred in any

Part of their Determinations, they hoped their

Want of Wifdom fhould not be imputed to them

as a Crime.

Many who had a very good Opinion of the

Perfons and Abilities of the Commiffioners, were

not yet fatisfied with their Defence , nor did they

believe that they were fo flrictly bound to judge

upon the Depofition of fufpected WknefTes : but

that they were therefore trufted with an arbitrary

Power, becaufe it was forefeen that Juries would

not have been intire ; fo that they were, upon

weighing all Circumftances, to declare what in

their Confciences they believed to be true and

juft : That if they had bound themfelves up by

too ftrict and unrcafonable Rules, that they

fhould rather have in Time reformed thofe Rules,
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than thought to fupport what was done amii's,

by the Obfervation of what they had prefcribed
to themfelves ; and it was believed that the intire

Exclufion of the Englijh from the proving of
what could not in Nature be otherwife proved,
was not juft or reafonable : That their Want of
Power to reverfe or alter their own Decrees upon
any emergent Reafons which could afterwards
occur, was a juft Ground for their ferious Deli-
beration in and before they pafTed any fuch De-
crees ; and their Excufe for not granting lono-er

Time, when it was prefTed for, upon Reafons
which were very vifible, was not to be juftified,

it not being poffible for any Man to defend him-
felf againft the Claims of the Irijb, without know-
ing what Deeds or Witneffes they would pro-
duce for making good their Suggeftions ; and
therefore it was as impoffible for them to have
all their Evidence upon the Place : Befides that,

it was very evident, that in their laft ten Days of
their Sitting (which were likewife thought to be
when their Power as to thofe Particulars was de-
termined, and in which they had made more
Decrees than in all the Time before) they had
made fomany in a Day (contrary to their former
Rule and Method) that Men were plainly fur-

prifed, and could not produce thofe Proofs
which in a very fhort Time they might have been
fupplied with ; and the refufing to allow them
that Time, was upon the Matter to determine
their Intereft, and take away their Eftates, with-

out being once heard, and upon the bare Alle-

gations of their Adverfaries ; and in thofe latter

Decrees many Inftances were given of that Na-
ture, wherein the Evidence appeared to be very
full, if Time had been given to produce it.

There was one very notable Cafe decreed by
the Commiffioners extremely complained of, and
cried out upon by all Parties, as well Irijb as

Englijh ; and for which the Commiffioners them-
felves made no other Excufe or Defence but the

Receipt of a Letter from the King ; which was
not thought a good Excufe for fworn Judges, as

the Commiffioners were : It was the Cafe of the

Marquis of Antrim ; which Cafe having been fo

much upon the Stage, and fo much enlarged up-
on, to the Reproach of the King, and even to

the traducing of the Memory of his bleffed Fa-
ther •, and fome Men, who moft contributed to

what was unwarily done in that Affair, having

done all they could to wound my Reputation,

and to get it to be believed that I milled his

Majefty, by my Advice, to oblige that Marquis 3

1 think it a Debt due to Truth, and to the Ho-
nour of both their Majefties, as well as for my
own Vindication, to fet down a very particular

Narration of that whole Affair ; by which it will

appear how far the King was from fo much as

wifhing that any thing fhould be done for the

Benefit of the Marquis, which fhould be con-

trary to the Rules of Juftice. Whilft his Majefty

was in foreign Parts, he received frequent Ad-
vertifements from England and from Ireland, that

the Marquis of Antrim behaved himfelf very un-
dutifully to him -, that he had made himfelf very

grateful to the Rebels, by calumniating the late

King j and that he had given it under his Hand
to Ireton, or fome other principal Perfon em-
ployed under Cromwell, that his late Majefty had
fent him into Ireland to join with the Rebels,

and that he was not offended with the Irijb for .

entering into that Rebellion. Which was a Ca-

lumny
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lumny fo falfe and fo odious, and reflected fo much
upon the Honour of his Majefty, that the King
was long refolved, as foon as God fhould put it in-

to his Power, to caufe the ftricteft Examination to

be taken-eoncerning it: The Report having gained

much Credit with his Majefty, by the Notoriety

that the Marquis had procured great Recommen-
dations from thofe who governed in Ireland to

thofe who governed in England; and that upon the

Preemption of that he had come into England,

and as far as St. Albans towards London -, from
whence he was forced fuddenly to return into Ire-

land by the Activity of his many Creditors, who,
upon the News of his coming, had provided for

his Reception, and would unavoidably have caft

him into Prifon ; and no Recommendation could

have inclined thofe who were in Authority to do
any thing extraordinary for the Protection of a

Perfon, who from the Beginning of the Irijh Re-
bellion lay under fo ill a Character with them,
and had fo ill a Name throughout the Kingdom.
The King had been very few Days in London,

after his Arrival from the Parts beyond the Seas,

when he was informed that the Marquis of Antrim

was upon his Way from Ireland towards the

Court ; and the Commiffioners from Ireland,

who have been mentioned before, were the firft

(if I remember well) who gave his Majefty that

Information ; and at the fame Time told him all

that his Majefty had heard before concerning the

Marquis, and of the bold Calumnies with which
he had traduced his Royal Father, with many
other Particulars •, all which they affirmed would
be proved by unqueftionable Evidence, and by
Letters and Certificates under his own Hand.
Upon this full Information (of the Truth where-

of his Majefty entertained no Doubt) as foon as

the Marquis came to Town, he was, by the

King's fpecial Order, committed to the Tower ;

nor could any Petition from him, or Intreaty of
his Friends (of which he had fome very power-
ful) prevail with his Majefty to admit him into

his Prefence ; but by the firft Opportunity he

was fent Prifoner to Dublin, where he was com-
mitted to the Caftle, his Majefty having given

Direction that he fhould be proceeded againft

with all Strictnefs according to Law ; and to

that Purpofe the Lords Juftices were required to

give all Orders and Directions neceffary. The
Marquis ftill profefled his Innocence, and ufed

all the Means he could to procure that he might
be fpeedily brought to his Trial, which the King
likewife expected ; but after a Year's Detention

in Prifon, and nothing brought againft him, he

was fet at Liberty, and had a Pafs given him by
the Council there to come into England. He
then applied himfelf to his Majefty, demanding
nothing of Favour ; but expected Juftice, and
that afcer fo many Years being deprived of his

Eftate he might at laft be reftored to it, if no-
thing could be objected againft him wherein he
had differved his Majefty. He was a Gentleman
that from his Youth had been bred up in the

Court of England ; and having married the

Dutchefs of Buckingham, he had been very well

received by both their Majefties, and was fre-

quently in their Prefence ; he had fpent a very
vaft Eftate in the Court, without ever having
received the leaft Benefit or Advantage from it

;

he had retired into Ireland, and lived upon his

own Eftate in that Country fome Years before

the Rebellion broke out ; in the Beginning
whereof he underwent fome Sufpicion, havino-
had fome Correfpondence with them, and poil£
bly made fome Undertakings to them ; but he
went fpeedily to Dublin, and from thence trans-
ported himfelf to Oxford to his Majefty, to whom
he gave fo good an Account of all that had paiTed,
that the King had no Doubt of his Affection
to his Service, though he had little Confidence
in his Judgment and Underftanding, which were
never very remarkable : Befides that,, it was well
known that he had a very unreafonable Envy to-
wards the Marquis of Ormond, and would fain
have it believed that his Intereft in Ireland was
fo great, that he could eafily reclaim that whole
Nation to his Majefty's Obedience ; but that
Vanity and Preemption never gained the leaft
Credit with his Majefty.

Upon the Scots entering into England with
their Army upon the Obligation of their Cove-
nant, and all his Majefty's Endeavours to pre-
vent it being difappointed, the Marquis of Mon-
trofs had propofed to his Majefty to make a Jour-
ney privately into Scotland, and to get into the
Highlands ; where, with his Majefty's Authority,
he hoped he fhould be able to draw together fuch
a Body of Men as might give his Countrymen
Caufe to call, for their own Army out of England
to fecure themfelves ; and with this Overture
or upon the Debate thereof, that the Earl of
Antrim (for he was then no more) might be like-
wife fent into Ulfter, where his Intereft lay, from
whence he would be able to tranfport a Body of
Men into the Highlands, where he had likewife
the Clan of the Macdonalds, who acknowledged
him to be their Chief, and would be confequent-
ly at his Devotion ; by which means the Marquis
of Montrofs would be enabled the more power-
fully to proceed in his Undertaking. The Earl
of Antrim entered upon his Undertaking with
great Alacrity, and undertook to the King to
perform great Matters in Scotland, to which his
own Intereft and Animofity enough difpofed
him, having an old and fharp Controverfy and
Conteftation with the Earl of Argyll, who had
difpoffefTed him of a large Territory there. All
Things being adjufted for this Undertaking, and
his Majefty being well pleafed with the Chearful-
nefs of the Earl's Undertaking, he created him
at that Time a Marquis, gave him Letters to the
Marquis of Ormond, his Lieutenant there, as well
to fatisfy him of the good Opinion he had of
the Marquis of Antrim, and of the Truft he had
repofed in him, as to wifh him to give him all

the Affiftance he could with Convenience for the
carrying on that Expedition for Scotland-, and
for the better preventing any Inconvenience that
might fall out by the Rafhnefs and Inadvertency
of the Marquis towards the Marquis of Ormond,
his Majefty fent Daniel Neil, one of his Bed-
chamber, into Ireland with him, who had great
Power over him, and very much Credit with the
Marquis of Ormond, and was a Man of that
Addrefs and Dexterity, that no Man could fo well
prevent the Inconveniences and Prejudice which
his natural Indifcretion and Levity might tempt
the Marquis to, or more difpofe and incline the
Lord Lieutenant to take little Notice of thofe
Vanities and Indifcretions ; and the King did
likewife, having no Defire that the Marquis
fhould ftay long in Dublin, and he promifing at

his
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Kis going from Oxford] that he would in Perfon
go into Scotland with his Forces, give him Leave
to hold that Correfpondence with the Iri/lj Rebels
(who had the Command of the mod Northern
Parrs, and without whcfe Connivance at lead he
would very hardly be able to make his Levies,
and tranfport his Men) as was neceffury to that
End : Within the Limits of which, it is probable
enough that he did not contain himfelf, and might
fay many Things which he had not the leaft Au-
thority to warrant him in.

Upon his coming to Dublin, the Lord Lieute-
nant gave him all the Countenance he could wifh,
and affided him in all the Ways he could to profe-
cute his Defign

; but the Men were to be railed
in or near the Rebels Quarters : And it cannot be
denied but that the Levies he made, and fent over
into Scotland under the Command of Kalketo, was
the Foundation of all thofe wonderful Afts which
were afterwards perform'd by the Marquis of Mon-
trofs , they were Fifteen Hundred very good Men,
with very good Officers, all fo hardy, that neither
the ill Fare, nor the ill Lodging in the Highlands,
gave them anyDifcouragement, and gave 'the firft

Reputation to the Marquis of Montrofs of being
at the Head of an Army; under which he drew
together fuch of the Highlanders, and others of his
Friends who were willing to repair to him ; but
upon any Military AftioTi and Defeat given by
them to the Enemy, which happen'd as often as
they encounter'd the Scots, they went always
home with their Booty to their Houfes, and the
bifo only flayed together with their General. And
from this Beginning the Marquis of Montrofs grew
to that Power, that after many Battles won by
him with notable Slaughters of the Enemy, in one
of which he defeated the Marquis of Argyk,
with his Army of above treble the Number of
what Montrofs had, and in which the Marquis of
Argyle v?as forced to make his Efcape, by putting
himfelf almoft fingle into a Boat, and fo putting
himfelf off into the Sea, having left, befides others^
many of his own Name and Family dead upon
the Ground; after which the Marquis of Mon-
trofs marched viftorioufly with his Army, till he
made himfelf Mafterof Edenborough, and redeem'd
out of the Prifon there the Earl of Crawford, Lord
OgUby, and many others of his Friends, who
had been taken and fent thither, with the Refo-
]ution that they fhould all lofe their Heads;
and the Marquis of Montrofs himfelf did always
acknowledge, that the Rife of his good Succefs was
due and to be imputed to that Body of Irifh which
had in the Beginning been fent over by the Mar-
quis of Antrim; to whom the King had acknow-
ledged the Service by feveral Letters all in his
own Hand, in which were very gracious Expref-
fions of the Senfe his Majedy had of his great
Services, and his Refolution to reward Him. It
is true, the Marquis of Antrim himfelf had not
gone over with his Men, as he promidd to do,
but flayed behind in Ireland, under Pretence of
railing a greater Body of Men, with which he
would venture his own Perfon ; but either out of
Jealoufy or Difpleafure againft the Marquis of
Montrofs, or having, in truth, no Mind to that
Service, he never purfued the one nor the other,
but remain'd not only in the Enemies Quarters',
but in their Councils, taking all Occafions to
crofs whatever the Lord Lieutenant moft de-
fjred ; by which he gave fo great Advanr-
Vol. VI [I.
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againft himfelf, and might, in Scriftnefs of Law
have been as feverely punifh'd by the King as the
word of the Rebels. At lad, after he had been
taken Prifqner by the Englifj or Scotch, and made
his Efcape out of their Hands, he tranfported
himfelf into Flanders, and from- thence came into
the IVeft into the Harbour of Falmouth, when the
Pnnce (his Majefty that now is) was in Cornwall*,
to whom he immediately made Tender of his
Service with two good Frigates which he had,
and in which were likewife a Quantity of Arms,
and fome Ammunition, which he had procured
in Flanders, for the Supply of Ireland. Moft of
the Arms and Ammunition were employ'd, with
his Content, for fupplying of the Troops and
Gamfons in Cornwall; and his Majefty made ufs
of one of the Frigates to tranfport his Perfon to
Sally, and from thence to Jerfey ; without which
Convenience, the Prince had been expofed to
very great Difficulties. And after all which,
Dublin being given up to the Parliament, and the
King's Authority withdrawn from that King-
dom, he again tranfported himfelf into Ireland,
and joined with the Irifi, and was by them fent
into France, to defire the Queen -Mother and the
Prince to fend the Marquis of Ormond to exercifb
his Majefty's Government in that Kingdom;
which was done accordingly, in the Manner as is
mention'd before.

The Marquis of Antrim alledged all thefe Par-
ticulars, and produced many original Letters
from the late King, the Queen-Mother, and the
Prince, in all which his Services had been acknow-
ledged, and many Promifes made to him ; and
concluded with a full Proteftation, that he de-
fired no Pardon for any thing he had ever done
againft the King ; but if that there was the leaft
Proof that he had fail'd in his Fidelity to him,
or had not, according to the belt of his Under-
ftanding, advanced his Service, he look'd for no
Favour: But if his being in the Irifh Quarters
and confulting with them, without which he could
not have made his Levies for Scotland, and his
joining with them afterwards, when his Majefty's
Authority was withdrawn from thence, do,
by the drift Letter of the Law, expofe him to
Ruin without his Majedy's Grace and Favour,
he did hope his Majedy would redeem him from
that Milery, and that the Forfeiture of his Edate
fhould not be taken, as if he were a Traitor and
a Rebel to the King : And it appeared, that if
he were redored to all he could pretend, his
Debts were fo great, and his Creditors had that
legal Incumbrance upon his, Fortune, that his
Condition, at bed, would not be liable to much
Envy. Though the King had never been taken
Noticeof to have any great Inclinations to the
Marquis, who was very little known to him ;
yet this Reprefentation, and clear View of what
he had done, and what he had differed, raifed
great Compaffion towards him in his Majedy's
Royal Bread; and he thought it would, in fome
degree, refleftupon his own Honour and Tuflice
and upon the Memory of his bleded Father if
in a Time when he paded by fo many heinous
Tranfgreffions, he fhould leave the Marquis to
the Fury of his Enemies, for no other Crime up-
on the Matter, than for not having chat Prudence
and Judice in his Endeavours to ferve the King
as he ought to have had; and the Rigour he had
exercited towards him upon his firft Arrival, in

fending
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fending him to be tried in Ireland, by thofe who
enough wifhed his Deftruction, and that they had

not been able to make the leaft Proof againft him,

improved his Majefty's good Difpofition towards

him : Yet he refufed pofitively to write a Letter

to the Commiffioners on his Behalf, which the

Marquis molt importunately defired, as the only

Thing that could do him good ; but his Majefty

directed a Letter to be prepared to the Lord

Lieutenant, in which all his Allegations and Sug-

geftions fhould be fet down, and the Truth there-

of examined by the Lord Lieutenant ; and that

if he fhould be found to have committed no great-

er Faults againft his Majefty than thofe which he

confeffed, that then the Letter fhould be fent to

the Commiffioners, that they might fee both their

Majefty's Teftimonies in fuch Particulars as were

known to themfelves. And this Letter was very

warily drawn, and being approved by his Maje-

fty, was fent accordingly to the Lord Lieutenant

;

and fhortly after was, contrary to his Majefty's

Refolution, and contrary to my Advice, and

without my Knowledge and Privity, like wife fent

to the Commifiioners •, who had thereupon made
fuch a Decree as is before mention'd, and de-

clared that they had made it only upon that

Ground : Which gave his Majefty fome Trouble,

and obliged him to infer t a Claufe in the next Bill

concerning that Affair. And this was the whole

Proceeding that related to the Marquis of An-

trim, in which I had no Temptation of any Kind

to incline me-, and I do yet want Underftanding

to comprehend how there was more Favour

Ihewed towards him by his Majefty, than he

might in truth very reafonably pretend to, what

Noife foever hath been raifed, and what Gloffes

foever have been made upon that whole Tranf-

action.

When his Majefty enter'd upon the Debate of

this Third Bill, which was tranfmitted to him
for a Supplement and Addition to the former

Two, he quickly found the Settlement propofed,

and which was the End of the Three Bills, was

now grown more difficult than ever : All the

Meafures which had formerly been taken, from

the great Proportion of Land which would re-

main to be difpofed of, were no more to be re-

lied upon, but appear'd to have been a wrong

Foundation from the Beginning ; which was now
made more defperate, by the vaft Proportions

which had been affign'd to the Irijh by the Com-
miffioners Decrees ; and fomewhathad intervened

by fome Acts of Bounty from his Majefty, which

had not been carefully enough watched and re-

prefented to him. The King had, upon paffing

the former Bills, and upon difcerning how much
the Irijb were like to fuffer, refolved to retain all

that fhould by Forfeiture, or otherwife, come to

his Majefty, in his own Power, to the End, that

when the Settlement fhould be made, he might

be able to gratify thofe of the Irijh Nation, who
had had any thing of Merit towards him, or been

leaft faulty j but he had unawares fwerved from

that Rule, and had made feveral Grants, out of

his Royal Bounty, to many of his Servants, who
had been encouraged by their Friends in Ireland

to make thofe Suits, and had procured Certifi-

cates from thence ; which being produced to his

Majefty, had difpofed him to thofe Conceffions,

which otherwife he would not fo eafily have

paffed : There was befides, in all fuch Grants, a

new Claufe introduced, of a very new Nature

;

for they being grounded always upon Letters out

of England^ and paffed under the Great Seal of
Ireland^ the Letters were form'd there, and tranf-

mitted hither only for his Majefty's Sign Manual

;

fo that neither his Majefty's learned Council at

Law, nor any other his Minifters (the Secretaries

only excepted) had any Notice of fuch Grants.

The Claufe was, That if any of thofe Lands fo

granted by his Majefty, fhould be otherwife de-

creed, his Majefty's Grantee fhould be reprized

with other Lands ; fo that in many Cafes the

greateft Inducement to his Majefty's Bounty beJ

ing the Uncertainty of his own Right, which the

Perfon to whom it was granted was obliged to

vindicate at his own Charge, his Majefty was now
bound to make it good if his Grant was not
valid ; and fo that which was but a contingent

Bounty, v/as turn'd into a real and fubftantial

Benefit, as a Debt from his Majefty : Which
created another Difficulty in the Settlement ;

which was yet the more hard, becaufe there were
many Claims of the Irijh themfelves yet unheard,

all the falfe Adrneafurements to be examined,
and many other Uncertainties to be determined
by the Commiffioners, which left thofe who were
in Poffeffion, as well as thofe who were not, in

the higheft Infecurity and Apprehenfion.

This Intricacy, and even Defpair, which pof-

feffed all kind of People, of any Settlement, made
all of them willing to contribute to any that could

be propofed. They found his Majefty very un-
willing to confent to the Repeal of the Decrees

made by the Commifiioners ; which muft have
taken away the Confidence and Affurance of
whatfoever fhould be done hereafter, by making
Men fee that what was fettled by one Act. of Par-

liament might be un fettled by another ; fo that

there was no Plope by fuch an Expedient to in-

creafe the Number of Acres, which being left

might in any Degree comply with the feveral Pre-

tences : The Irijh found that they might only be
able to obftruct any Settlement, but fhould never

be able to get fuch a one as would turn to their

own Satisfaction : The Soldiers and Adventurers

agreed lefs amongft themlelves ; and the Clamour
was as great againft thofe, who by falfe Adrnea-
furements had got more than they fhould have,

as from thofe, who had received lefs than their

Due -, and they who leaft feared any new Exa-
mination could not yet have any fecure Title, be-

fore all the reft were fettled. In a Word, all Men
found that any Settlement would be better than

none -, and that more Profit would arife from a

fmaller Proportion of Land, quietly poffefs'd,

and hufbanded accordingly, than of a much
greater Proportion under a doubtful Title, and
an Uncertainty which muft difhearten any Indu-

ftry and Improvement. Upon thefe Confidera-

tions and Motives they met amongft themfelves,

and debated together by what Expedient they

might draw Light out of this Darknefs : There
appear'd only one Way which adminifter'd any
reafonable Hope, which was, by increafing the

Stock for Reprifals to fuch a Degree, that all

Mens Pretences might, in fome Meafure, be pro-

vided for ; and there was no other Way to arrive

to this, but by every Man's parting with fome-

what which he thought his own : And to this

they had one Encouragement, which was of the

higheft Importance to them, which was, that

this Way an End would be put to the unlimited

Jurisdiction of the Commiffioners, (which was

•very
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very terrible to them) who from henceforth would
have little other Power than to execute what
fhould be here agreed upon. In Conclufion,

they brought a Propofition to the King, railed

and digefted between themfelves, that all Per-

lbns, who were to receive any Benefit by this Act,

fhould abate and give a fourth Part of what he

had towards the Stock for Reprifals ; all which

the Commiffioners fhould diftribute amongft thofe

Irifo who fhould appear moft fit for his Majefty's

Bounty j and this Agreement was fo unanimous,

that though it met with fome obftinate Oppofition

after it was brought before his Majefty, yet

the Number of the Oppofers was fo fmall in re-

flect of the others who agreed to it, that they

grew weary and afhamed of farther Contention

;

and thereupon that Third Act of Settlement, as

fupplemental to the other Two, was confented to

by the King : who, to publifh to the World
that nothing ftuck with him which feemed to re-

flect upon the Commiffioners to their Prejudice,

refolved to make no Change ; and fo though Mr.
Baron Rainsford, and Sir Thomas Beverly, made
their humble Suit to his Majefty, that they might

not return again into Ireland, his Majefty did not

grant their Requeft, and continued Sir Edward
Smith, who was now Chief Juftice of the Common
Pleas in that Kingdom, Sir Edward Deering, Sir

Allen Broderick, (who had fucceeded Mr. Coven-

fry in that Office, when he returned to Court)

Sir Winfian Churchill, and Colonel Cooke, his

Commiffioners, to execute what was done by this

new Act, and fo to perfect the Settlement.

Thefe were all the Tranfactions with reference

to Ireland, which I was privy to, and in which I

affifted, as all the reft of my Lords of the Coun-
cil who were prefent did ; and did very little

more in it than any of the reft did, except when
any Difficulties occurred in their private Meetings

and Debates, they fometimes reforted to me for

Advice ; which I was very ready to give them to

the beft of my Underftanding, being very ready

and willing to take any Pains which might make
that very difficult Work more eafy to be com-
pafled ; but as I never deferved any Reward for

fo doing, fo I never received the Benefit of one

Shilling in Money, or Monies worth, for any

thing that was done in that Affair ; and was fo

far from entertaining any Overture made to that

Purpofe, that it is notorioufly known to fome
Perfons of Honour, who, I prefume, will be

ready to teftify the fame, that when, upon his

Majefty's fiift Return into England, fome Propo-

fitions were made to me, of receiving the Grant
of fome forfeited Lands, and for the buying of

other Lands there, upon the Defire of the Own-
ers thereof, and at fo low a Price, that the very

Profit of the Land would in a fhort Time have

paid for the Purchafe •, and other Overtures of

immediate Benefit in Money, which others did,

and lawfully might accept •, I rejected all Propo-

rtions of that kind, or relating to it, and declared

publickly and privately, that I would neither

have Lands in Ireland, or the leaft Benefit from
thence, till all Differences and Pretences there

were fo fully agreed and fettled, that there could

be no more Appeal to the King, or repairing to

his Majefty and Council for Juftice ; in which I

told them, 1 fhould never be thought fo compe-
tent an Advifer, after I had any Title of my
own in that Kingdom, to byas my Inclinations ;

and I never took a firmer Refolution in any Par-
ticular in my Life, than to adhere to that Con-
clufion : Yet, becaufeitis notorious enough, that

I did receive afterwards fome Money out of Ire-

land, and have a very lawful Title to receive

more, it is neceffary for my own entire Vindicati-

on, to fet down particularly how that came to

pafs, and to mention all the Circumftances which
preceded, accompanied, or attended that Af-
fair.

Amongft the Bills which were firft tranfmitted

from Ireland after his Majefty's happy Return,

there was an Impofition of a certain Sum of Mo-
ney upon fome fpecified Lands, in the feveral

Provinces, (the Nature whereof I cannot charge

my Memory with) which were to be paid to his

Majefty within a limited Time, and to be dif-

pofed of by his Majefty to fuch Perfons who had
ferved him faithfully, and fuffered in fo doing, or

Words to that Effect; 'for I may with a very

good Confcience fay, that I never to this Minute
read the Act of Parliament, and am almoft confi-

dent that I never heard of it at the Time when
itpaffed, being often abfent from the Council, by
reafon of the Gout, or other Accidents, when
fuch Matters were tranfacted. But very near two
Years after his Majefty's Return, I received a

Letter from the Earl of Orrery, that there would
be in his Hands, and the Earl of dnglefey's and
Lord Mazzarin's, (who it feems were appointed

Treafurers to receive the Money raifed by that

Act of Parliament) a good Sum of Money for

me j which he gave me Notice of, to the End
that I might give Direction for the Difpofal

thereof, whether I would have it returned into

England to me in Money, or laid out in Land in

Ireland-, and he wifhed that I would fpeedily

fend my Direction, becaufe he was confident that

the Money would be paid in at leaft by the Time
that my Letter could arrive there. No Man can

be more furprized with any thing, than I was at

the Receipt of this Letter ; believing that there

was fome Miftake in it, and that my Name might
have been ufed in Truft by fomebody who had
given no Notice of it ; and without returning

any Anfwer to the Earl of Orrery, I writ by that

Poft to the Lord Lieutenant, (for it was after his

firft going into Ireland) to inform him what my
Lord of Orrery had writ to me, and to defire him
to inform me by his own Inquiry what the Mean-
ing of it might be. Before 1 had an Anfwer from
the Lord Lieutenant, or indeed before my Letter

could come to his Hands, I received a fecond

Letter from the Earl of Orrery, in which he in-

form'd me, that there was now paid in, to my
Ufe, the Sum of Twelve Thoufand Six Hundred
Pounds, or thereabouts, and that there would be

the like Sum again received at the End of Six

Months ; fending me likewife a particular Direc-

tion to what Perfon, and in what Form, Iwas to

fend my Order for the Payment of the Money.
I forbore likewife to anfwer this Letter, till I had
received an Anfwer from the Lord Lieutenant;

who then inform'd me at large, what Title I had
to this Money, and how I came to have it : That
fhortly after the pafiing of that Act of Parliament

which had given his Majefty the Difpofal of the

Money before-mention'd, the Earl of Orrery had
come to him, and putting him in mind how the

Chancellor had rejected all Overtures which had

been made to him of Benefit out of that King-

dom,
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dom, (which Refufal, and many others, which

fhew how unfollicitous I have always been in the

Way of getting, is not more known to any Man
living than to the Lord Lieutenant,) wifhed that

he would move his Majefty to confer fome Fart of

that Money upon him ; which the Lord Lieu-

tenant very willingly did, and his Majefty as

chearfully granted : That a Letter was according-

ly prepared, and his Majefty's Royal Signature

procured by Mr. Secretary Nicholas, who was at

the fame Time commanded by the King, not to

Jet me know of it; and to which Purpofe there

was likewife a Claufe in the Letter, whereby it

was provided that I fhould have no Notice ot it,

which the Lord Lieutenant faid was by his Maje-

fty's Direction, or with his Approbation ; be-

caufe it was faid, that if I had Notice of it, I

would be fo foolifhas toobftruct it myfelf : And
that there was a Claufe likewife in the faid Let-

ter, which directed the Payment of the faid Mo-
ney to my Heirs, Executors, or Affigns, if I

fhould die before the Receipt thereof. Of all

which being thus fully advertifed by the Lord
Lieutenant, and of which till that Time I had
not the leaft Notice or Imagination, Idefired Mr.
Secretary Nicholas to give me a Copy of that

Letter, (winch had been fince palled as a Grant

unto me under the Great Seal of Ireland, accor-

ding to the Form of that Kingdom ,) which he

gave me, with a larger Account of many graci-

ous Circumftances in the King's granting it, and

the Obligation laid upon him of Secrecy, and the

great Caution that was ufed that I mi^ht have no

Notice of it. After I was inform'd of all this,

J did not think there was any thing left for me
to do, but to make my humble Acknowledge-

ment to his Majefty for his Royal Bounty, and

to take care for the receiving and tranfmitting

the Money to me, and that 1 might receive the

fame very honeflly : I did thereupon wait upon

his Majefty with that Duty which became me ;

and his Majefty was gracioufly pleafed to enlarge

his Bounty with thofe Expreffions of Favour, and

the Satisfaction he had vouchfafed to take himfelf

in the conferring his Donative, that my Joy was

much greater from that Grace, than in the Great-

nefs of the Gift.

At the very fame Time, and the very Day
that I received the Letter from the Lord Lieu-

tenant, the late Earl of Portland had come to

me, and informed me of a Difference that was

fallen out between the Lord Lovelace, and Sir

Bulftrode Whitlocke, upon a Defect in the Title to

certain Lands purchafed heretofore by the faid

Sir Bulftrode Whitlocke from the Lord Lovelace,

and poffeffed by the other for many Years : That
the Lord Lovelace had been compell'd, in the

late ill Times, for the raifing of Money to pay

his Compofition, and other neceffary Ufes, to

make Sale of his Manor of Blunfden in the County

of Wilts, and that Sir Buljhcde Whitlocke had pur-

chafed the fame from him at a lefs Price than in

truth it was worth : That though the Convey-

ances had been made and executed with all the

Formality the Doctrine of that Time required ;

and that the Lord Lovelace had covenanted, that

his Son, who was then under Age, fhould join in

the fame Aflbrance when he fhould accomplifh

the Age of One and Twenty, which he had now
newly done about the Time we are mentioning -

?

and that the Lord Lovelace was refolved, though

he was in his Perfon liable to the Covenant, to

take Advantage of the Alteration of the Times,
and to compel Sir Bulftrode Whitlocke to pay him
more Money ; or that his Son, who was Tenant
in Remainder, fhould enter upon the Land. The
Earl laid, that he defired to make an End between
them ; and that the Lord Lovelace (whofe great
Friend he was) fhould receive fome more Money,
which his Condition required, without fo great a

Damage to Sir Bulftrode Whitlocke, as by the Law,
he would be liable to, however the other might
fuffer in his Perfon ; that upon Conference be-
tween them, he found that the Manor of Blunf-
den was joined to fome Land I had in Wilt/hire,

and would be very convenient to me, and there-

fore wifhed that I would purchafe it at a juft

Value, which would produce a Satisfaction to
both the other. This Proportion being made
upon the very Day, as is faid before, that I re-

ceived the Letter from the Lord Lieutenant of
Ireland, by which it appeared that there was near
as much Money already received for me as would
pay for that Purchafe, befides what would be
more received within Six Months after, I wifhed
the Earl of Portland to bring both the Perfons
concern'd to me within Two Days, in which
Time I would refolve what to do ; nor did I need
much Time to confider of it ; the Perfon who then
rented the Whole, and the Land itfelf, being
very well known to me : So that when they all

came to me at the Time appointed, after a very
fhort Conference together, we agreed upon the

Purchafe, and appointed the Writings to be pre-
pared and executed as foon as might be ; when
I promifed to pay more Money together than is

uilial in fuch Purchafes, prefuming I could not at

all be difappointed in the Return of that Sum of
Money from Ireland, which was the fole Ground
and Encouragement J had to undertake that Bar-
gain : But the very next Letters 1 received from
thence informed me, that the Neceffities of that

Kingdom had been fuch, that they could only
return me Six Thoufand Pounds, and that they
had been forced to make ufe of the reft for the
Publick, which would without doubt take care to
repay me again within a few Months ; and fo I

found myfelf engaged in a Purchafe which I could
not retract, upon a Prefumption of Money which
in that manner I was difappointed of; And I

have not only never fince received a Penny of
what was due upon the Second Payment, (and
which I prefumed would have been fo certain,

that I affigned it upon the Marriage of my Se-
cond Son to him, as Part of his Portion,) but the

Remainder of the firft Sum was fo borrowed or
taken from me, that no Part of it hath been fince

paid to me, or to my Ufe : By which, and the

Inconveniencies and Damage which hath fince en-

fued to me from thence, I may reafonably fay,

that I am yet a Lofer, and involved in a great

Debt by that fignal Bounty of his Majefty, which
I hope will, in due Time, be made good to me
under fo good a Security as an Act of Parliament

;

and I have great Reafon to complain of thofe my
very good Friends who firft difpofed his Majefty
to that Act of Grace, and were not afterwards

follicitous enough in their feveral Places to make
it effectual to me. And this is a very true Ac-
count of all that Bufinefs, and of all the Money
which I ever received from Ireland, with all the

Circumftances thereof; which, I hope, in the

Jud|
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Judgment of all impartial Men, will not refledl

to the Prejudice of my Integrity and Honour.

The Sixteenth Article is, That 1 have deluded

and betrayed his Majefty and the Nation, in all

Foreign Treaties and Negotiations relating to the late

War.
I do heartily with that thofe particular Trea-

ties, and the Particulars in thofe Treaties, had

been mentioned, wherein it was conceived that I

had deluded and betrayed his Majefty* that I

might have at large fet down whatsoever I have

known and done in thofe Treaties, and then it

would eafily have been made appear how far I

have been from betraying and deluding him. It

was never any Ambition of my own that brought

me to have a Part in any Treaty ; God knows,

I heartily wifhed to have meddled in nothing but

the Adminiftration of that great Office the King

thought fit to entruft me with ; but his Majefty

had fo good an Opinion of me then, that he re-

quired and commanded my Service in many of

thofe Treaties ; and therefore it will be neceffary

for me, according to the Method I have hitherto

fofed, to mention every particular Treaty that

hath been entered into, fince the Time of his

Majefty's Return into England, and the Part that

1 have had in it : Being as willing to be called to

the ftridteft Account for any other Treaty he had

made when he was Abroad, or for any other

Counfel I have ever given him in my Life, pub-

lick or private ; wherein, I doubt not, I fhall

be found to have behaved myfelf (according to

the weak Abilities God Almighty hath given me)

with Fidelity to my Mafter, and with all imagi-

nable Affection to my Country, how unhappily

foever I am reprefented.

The firft Treaty was with the Crown of Por-

tugal, in which I was none of the Commiffioners

who treated, and was only prefent when any Re-

port was made by the Commiffioners to the Coun-
cil-Board, where all the Articles were debated

;

and I do not remember that there was any Dif-

ference of Opinion upon any of them ; and that

Treaty hath been generally held the bed that hath

been made with any Crown, the Merchants having

thereby greater Advantages in Trade than they

have in any other Place, befides many other great

Benefits, with a great Enlargement of his Ma-
jefty's Empire.

The fecond Treaty was with the States of the

United Provinces, in which likewife 1 was none of

the Commiffioners who treated ; but all that was

by them tranfacted was ftill brought to the Coun-
cil-Board, and debated there in his Majefty's Pre-

fence ; in which the Rule by which his Majefty

guided himfelf was, as I remember, that he would

not remit any of thofe Conceffions which had been

formerly made by them in their laft Treaty with

Cromwell; and their Unwiilingnefs to conlent to

that was the Reafon that their Ambaffadors pro-

ceeded fo flowly : And his Majefty had the lefs

Reafon to be follititous for Expedition, becaufe

the King of France had given him his Royal

Word, and propofed it himfelf, that the Two
Crowns might proceed in their feveral I reaties

with the Dutch together, that fo they might be

brought to fuch good Conditions, that they might

live like good Neighbours with both the Crowns,

which he obierved they were not naturally in-

clined to do i and promifed pofuively, that lor

his Part, he would not conclude any thing with
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the Dutch, before he had entirely communicated
the fame to his Majefty. Notwithftanding which
Engagement, Frame entered into and finifhed
their Treaty, and in it made that fecret Article
which they declared afterwards to be the Ground
and their Obligation to affift the Dutch in the
enfuing War. However, his Majefty proceeded
notj till the Holland Ambaffadors confented to
all which had been granted before to Cromwell;
which being done, the Peace was made and rati-
fied on both Sides, and, without Doubt, with
more Advantage and Honour to the Engli/h, than
ever had been provided by any former Treaty
between the Crown of England and thofe States.
From the two Crowns of Sweden and Denmark,

Ambaffadors Extraordinary arrived here fhortly
after his Majefty's Return, and the feveral Trea-
ties were made with both thofe Crowns before
the Departure of the Ambaffadors ; in neither of
which Treaties I was a Commiffioner, nor knew
any thing that paffed in either, but as it was re-
prefented at the Council-Board* and debated in
his Majefty's Prefence ; nor did 1 ever hear that
either of them was reckoned a disadvantageous
Treaty, both of them containing as much Benefit
to the Englijh as any Treaties which had been
made before with thofe Crowns. It is very true,
there were fome unufual Expreffions of Kindnefs
and Friendfhip in the Treaty with Denmark ;

which, in refpeft of that King's being at that
Time in a very low Condition, under the difad-
vanfageous Conditions of the Treaty of Copen-
hagen newly fubmitted to, and under almoft as
ill a Treaty extorted from him by the Dutch,
and yet being in terrible Apprehenfion of fome
new Oppreffion from the one and from the other,
the Ambaffador did very earneftly follicit to have
inferted, and were, upon great Deliberation,
allowed and inferted by his Majefty's own par-
ticular Direction ; in Confideration of the near
Alliance in Blood between his Majefty and that
King; and the Civilities and Obligations his
Majefty had received from Denmark, during his
Majefty's being in Holland, after the Murther of
his Father; and during his being in Scotland,
when the King of Denmark fent him Horfes,
Arms and Ammunition ; of which, his Majefty
had fo great a Senfe, that he was often heard to
fay, That if it had pleafed God to have brought
him Home before that difadvantageous Peace at
Copenhagen had been made, which was done by
the Countenance of th£ Englijh Ships, and the
Threats of thofe who were then Ambaffadors
from the governing Power in England, that he
would have done the beft he could to have de-
fended and protected him ; and therefore he did
very readily yield to that Article drawn by the
Ambaffador ; hi3 Majefty declaring at the fame
Time, that he was very willing that thofe Princes
who were Neighbours to Denmark, and from
whom that Kingdom apprehended new Oppref-
fions, fhould know his Majefty's Refolution to
fupport that King, and to defend him from new
Injuries, to which the Policy of his Government,
as well as his Inclination, invited and obliged
him : though it is very true, the King of Den-
mark did fhortly after make very ill Returns to
his Majefty for that his fo fignal Affedtion.

'I hele were all the Treaties made by the King
before the War with the Dutch, for there was
very little Progrefs made either wirh France or
Spam for the Reafons mentioned before, except

5 Q^ only
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only a fhort Treaty with the Elector, of Bran-

denburgh; which Treaty, for the moil Part, was
particular with reference only to the Prince of
Orange, his Majefty's Nephew, and for the better

ordering of his Affairs; in which Treaty his Ma-
jelty likewife employed Five or Six of his Privy-

Counfellors •, and the few Articles between his

Majefty and that Elector in Point of State, were

likewife tranfa&ed by them, and debated and

confidered at the Council- Board, and in which all

Things were inferted for his Majefty's Benefit

and Service ; and if they had not been afterwards

violated by the Elector, his Majefty had reaped

much Fruit and Advantage even by that Treaty.

After the War was entered into with Holland,

his Majefty fent Mr. Coventry to Sweden, and Sir

Gilbert Talbott to Denmark, to difpofe thofe two
Crowns to a Confidence in each other, and then

to difpofe them both to adhere to his Majefty, or

at lead not to favour or afllft the Dutch. The
Treaty with Sweden fucceeded to his Majefty's

Wifh, and was concluded in a League Defenfive,

very much to the King's Satisfaction, and with

the full Approbation of the whole Board ; that

Crown having manitefted fo much Affection to

his Majefty, and fuch an Inclination to an entire

Conjunction with him, that upon very reafonable

Conditions they would have been induced to have

entered into a League Offenfive, and even in the

prefent War againft the Dutch : In order to

which, they fent their Ambaffadors hither, at

the fame Time when Mr. Coventry returned, and

they became the Mediators for the Peace •, having

firft declared to his Majefty, that if the Treaty

fhould prove ineffectual, the Crown of Sweden

would immediately join with his Majefty in the

War againft the Dutch. What became of the

other Treaty with Denmark is publickly known,
his Majefty having declared to all the World how
perfidioufly he was treated by the Dane.

There remains only One other Treaty to be

mentioned, which is the laft with the Dutch, up-

on which the Peace was made ; and therefore it

will be neceffary to let down the Inducements to

that Treaty, the whole Progrefs and Conclufion

of it : By all which it will eafily appear that his

Majefty was neither betrayed or deluded in it

;

or if he were, that it was not done by me. After

fo many Encounters and various Succeffes in the

"War, which had been carried on with a much
greater Expence than his Majefty, at his firft

Entrance into it, was perfuaded it would coft him,

when he faw the Strength and Power of the Dutch

fo much increafed by the Conjunction of France

and Denmark, which fupplied them with Money,
Ships, and (what they had more wanted) with

Men as many as they defired ; and that all the

Propofitions he could make to Spain could not

induce them to enter into fuch an Alliance with

him as might embark them againft France ; not-

withstanding it was evident to all but themfelves,

that the French refolved to break the Peace with

them, having at that Time publifhed thofe Decla-

rations, which they afterwards made the Ground
of the War: His Majefty clearly difcerned, that

the Dutch grew lefs weary of the War than they

had before feemed to have been ; and that they

would be able, with that AfTiftance and Conjunc-

tion, to continue the War with lefs Inconvenience

than his Majefty was like to do. He had found

it neceffary for the ftreightning the Trade of the

Enemy (the depriving them of which could only
induce the Dutch to defire a Peace, and which
he could not do by the Strength of his own Ships,
which were ftill kept together to encounter their
Fleet) to grant as many Commiffions upon Let-
ters of Mart to private Men of War as defired
the fame, and with fuch ftrid Orders and Limi-
tations as are neceffary in thofe Cafes ; and he
found indeed the Advantage very great, in the
Damage thofe Men of War did to the Enemy,
which was confiderable, and gave them great
Trouble : On the other Side* the common Sea-
men chofe much rather to go on board thofe Men
of War ; where their Profit out of their Shares
of the Booty was greater, and their Hazards
much lefs than in the King's Ships, where they
got only Blows without Booty, though their Pay
and Provifions were much greater than they had
been in any former Times ; fo that when the
Royal Fleet was to be fent out, there was greater
Difficulty in procuring Seamen and Mariners to
man it. And then, whereas the Advancement
of Trade was made the great End of the War,
it was now found neceffary to fupprefs all Trade,
that there might be Mariners enough to furnifh
the Ships for the carrying on the War ; and this
Inconvenience produced another Mifchief, for by
the great Diminution and even Suppreffion of
Trade, there was likewife fo great a Fall in the
Cuftoms, Excife, and all other Branches of the
King's Revenue, that it was evident enough,
that his Majefty would have very little to carry
on the War, but what fhould arife by Impofition
in Parliament upon the People ; who already
complained loudly of the Decay of their Rents,
of the fmall and low Prices which their Commo-
dities yielded by the Ceffation of Trade, and
efpecially by the carrying out of all the Money
in Specie from the feveral Counties, to London,
for the carrying on of the War ; and the Parlia-
ment itfelf appeared to be fo weary of it, that in-
ftead of granting a new Supply proportionable
to the Charge, they fell upon Expedients to raife

Money by Sale of Part of the King's Revenue,
which was already too fmall to fupport the
ordinary and neceffary Expence of the Crown :

But above all, his Majefty was moft difcouraged
by the extreme Licence of the Seamen in general

;

but efpecially of thofe who were called Privateers,
fet out in the particular Ships of War upon Ad-
venture, who made no Diftinction between Friends
and Foes •, but, as if the Sea had been their own
Quarters, they feized upon all Ships which came
within their View, and either pillaged them en-
tirely, and fo difmiffed them, (which they ufually
did to thofe which they forefaw would be de-
livered by the Courfe of Juftice) or elfe brought
them into the Harbours after they had taken
from them what they belt liked. And then the
formal Proceedings -in the Court of Admiralty
were fo dilatory, and involved in fo many Ap-
peals, that the Profecution of Juftice for Injuries

received grew as grievous as the Injury itfelf;

which drew a univerfal Clamour from all Nations,
that without being Parties to the War, they
were all treated as Enemies. France had made
the Damage they had this Way received, and the
Interruption of their Trade, a great Part of their

Quarrel, and one Ground of their Conjunction
with the Dutch. From Spain, which really wifhed
better to us than to our Enemies, the Complaints

were
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were as great •, that their whole Trade was de-

ftroyed ; their Ships or blunders, which fupplied

Sp.iin with what they wanted for themfelves, and

with what was neceffary for their Trade and In-

tercourfe with the Indies, were ail taken as Dutch,

becaufe it was very hard to diftinguifh them by

their Language ; which was likewife the Cafe of

all the Hans Towns, which made grievous Com-
plaints, and had, without doubt, received great

Damage. Thofe Provinces of Italy, whole Do-
minions reached to the Sea, as the two Repub-
licks of Venice and Genoa, and the Duke of Flo-

rence, expoftulated very grievoufly for their feve-

ral Ships taken by thofe Free-booters of Scotland

and ot Ireland, both which Nations enriched

themfelves very much upon fuch Depredations ;

and how much foevef the Royal Navy was every

Day weakened, the Number of the Men of War
wonderfully increafed : So that thofe Kind of

Ships, of England, Scotland, and Ireland, covered

the whole Ocean •, and of thofe Ships which were

taken and carried into Scotland or Ireland, Cirt

England there were many Re-deliveries) it was

obferved, that there were Veftigia nulla retrorfum.

Even Sweden itfelf, with whom a new ftricfter

Alliance was then entered into, with as fevere

Reftridtiohs to that Licence of the Men of War as

could be contrived for the Liberty and Security

of the Trade of that Crown, complained exceed-

ingly of the Violation of all thofe Conceffions

and Provifions, and that their Ships were every

Day taken and plundered. .And this univerfal

Complaint began to awaken all Princes to a Jea-

loufy, that the Englijh endeavoured to reftrain all

Trade, till they could make themfelves the entire

Matters of it. And it is very true, in the firft

Entrance of the War there had been many un-

fkilrul Expreffions, even in the Parliament as

well as in the frequent Difcourfes of Parliament-

Men, that by this War, and by fupprefling the

Dutch, (of which they made not the leaft doubt)

the King would be able to give the Law to all

the Trade of the World, and that no Ships

fbould pafs the Sea without paying fome Tribute

to England; which Liberty and Rafhnefs in Dif-

courfe, made a great ImprefLon upon thofe who
wifhed any Mifchief to the Dutch, till they faw

what Danger might enfue to themfelves by the

Succefs of the Englijh ; and thereupon wifhed

that they might break themfelves upon each other,

without Advantage to either Party : And this

general Temper and Complaint made the deeper

Impreffion in his Majefty, by his difcerning an

extreme Difficulty, if not an Impoffibility, to

give ajuft Wemedy to it; and confequently, that

he fhould be fhortly looked upon as a common
Enemy. Pie had taken very great Pains, upon
deliberate Confultations, to fupprefs that odious

Irregularity and deftrudtive Licence that was

pradtifed amongft the Seamen, and had, in many
particular Cafes, himfelf examined the Excefs,

and cauted exemplary Juftice to be done upon
the Offenders and Reftitution to be made of

what had been taken, at leaft of what was left;

for no Jullice could prelerve the injured Perlons

from being Lof:rs : lie granted fuch Rules and

Privileges, and Protection to the Ports ot blan-

ders, and to others of his Alhrs, as themfelves

defired, and looked upon as their full S^cuiity ;

but then he quickly found, t' at from thofe very

Ports, and in thofr very Ships which enjoyed

thofe Privileges, the Trade of the Dutch was
driven on : So that it was evident enough, that

by that Liberty which other Nations thought
themfelves in Juftice intitled to, if not reftrained,

the Hollanders themfelves would be eafily able to

carry on their whole Trade in the Ships of Flan-
ders, Hamborough, and the other Free Towns,
or in their own Ships owned by the other ; and
that the Reftraint would be likewife impoffiblei

Without a total SuppfeiTion of the Men of War,
and a Revocation of all Commiffions granted to

any of them ; which muft likewife be attended
with the Freedom and Security of Trade to all

his Majefty's Enemies. In the laft Encounter at

Sea, the Prince Royal, and Three others of his

Majefty's Navy, had been loft; and another (the

London) had been burnt in the River by the Neg-
ligence of the Seamen ; for there was never any
Difcovery made, that there was any Purpofe or
Malice in it : The French had obliged themfelvesi
that the Duke de Beaufort, Admiral of France,

fhould, with the whole Fleet under his Com-
mand, amounting to Eighteen good Ships, join
with the Dutch ; and the King of Denmark was
likewife engaged to fend all his greateft Shipsi
which were Ten or a Dozen, in order to the like

Conjunction. So that his Majefty clearly dif-

cerned that the Enemy would be much fuperior

to him in Strength and Power, though he fhould
have been able to have manned and fet out all his

Royal Navy ; which he very well forefaw he
fhould not be able to do, both for Want of
Money, and Want of Seamen, who were already
in great Diforder and Mutiny for Want of their

Pay, of which, there was indeed a great Arrear
due to them ; and which was worfe, there was
grown fuch an Animofity amongft the principal

Officers of the Fleet between themfelves, that

the whole Difcipline was corrupted ; fo that it

was hard to refoive into what Hands to put the
chief Government thereof, if it could have been
made ready. Upon which, and the whole State

of Affairs, upon Deliberation and frequent Con-
fultation with the principal Officers of the Sea,

and fuch others whofe hxperience in fuch Mat-
ters rendered them moft capable to give Advice,
his Majefty found it moft counfellable to refoive

to make a defenfive War the next Year, and to

lay up all his great Ships ; and to have fome
Squadrons of the lighter Veffels continue in feve-

ral Quarters affigned to them, which fhould be
ready to take any Advantage which fhould be

Offered ; and that there fhould be likewife ready

in the River another good Squadron of Ships

againft the End of the Summer, which being

ready to join with thofe which lay out, when
the Enemy was weary, and their Ships foul,

fhould be able to make many notable Advantages
upon them ; of which they who advifed it were
fo confident, that they did believe this Defenfive

Way thus ordered and profecuted, would prove
a greater Damage to the Enemy in their Trade,
and all other Refpedts, than they had ever yet

undergone. And in all this Counfel and Refo-
lution 1 had no other Part than being prefent

;

and not underftanding the Subject Matter of the

Debate, 1 thought myfelf not to be able to an-

fwer any of the Keafons which had been alledged.

Thefe Confiderations, upon a full Survey of

his ill Condition at Home and Abroad, induced

his Majefty to wifh that there were a good End
of
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of the War •, which Inclination his Majefty

vouchfafed to inform me of, well knowing that I

would be very glad to contribute all I could to it,

as the Thing I defired moft in this World, and

which I thought would prove the greateft Benefit

to the King and Kingdom ; and his Majefty

likewife told me, that he found all thole who
had been moft forward and impatient to enter

into this War, were now weary of it, and would

be glad of a Peace: So that there remained now
nothing more to do, than for his Majefty to ad-

vife with whom he thought fit (for there feemed

many Reafons to conceal both the Inclination to

Peace, and the Refolution not to fet out a Sum-
mer Fleet, from being publickly known) what

Method to obferve, and what Expedients to

make ufe of, for the better fecuring this wifhed

for Peace, without appearing to be too follicitous

or importunate for it, or fo weary of the War as

in truth he was ; and to this Confultation his

Majefty was pleafed to call, together with his

Royal Brother, Prince Rupert, the General, the

Lord Treafurer, myfelf, and thofe other honour-

able Perfons with whom he ufed to advife in his

moft fecret and moft important Affairs.

That which occurred firft was, to confider

whether there were any Hope of dividing the

French from the Dutch; upon which Suppofi-

tion the Profpect was not unpleafant, the War
with one of them being hopefully enough to be

purfued •, the Conjunction was only formidable

:

And to this Purpofe feveral Attempts were made

both in trance and Holland ; both Sides being

equally refolved not to feparate from each other,

till a joint Peace fhould be made with England,

though they both owned a Jealoufy of each other ;

thole of Holland having a terrible Apprehenfion

and Forefight of the King of France's Defigns

upon Flanders, which would make his Greatnefs

too near a Neighbour to their Territories ; be-

iides that the Logick of his Demands upon the

Devolution and Nullity of the former Treaty

upon the Marriage, was equally applicable to

their whole Intereft, as it was to their Demands

from the King of Spain: And France, upon all

the Attacks they had made both in France with

the Ambaffador there, and in Holland by their

own Ambaffador, found clearly, that they were

to expect no Affiftance from the Dutch in their

Defigns, and that at leaft they wifhed them ill

Succefs, and would probably contribute to it

upon the firft Occafion ; and this made them wil-

ling to determine their fo ftrict Alliance, which

was already very chargeable to them, and not

like to be attended with any notable Advantage,

except in weakening an Ally from whom they

probably promifed themfelves more good. How-
ever, neither the one nor the other could be in-

duced to enter into any Treaty apart, though

they both ftemed willing and defirous of a Peace ;

in order to which, the Dutch, through the Swedes

Ambaffadors Hands, had writ to the King, to

offer a Treaty in any 1'uch neutral Place as his

Majefty mould make choice of ; profeffing that

they mould make no Scruple of fending their

Ambaffadors diredly to his Majefty, but that

their Conjunction with the other two Crowns,

which required a neutral Place, would not admit

that'Condefcenfion -, and at the fame Time they

intimated to the Swedes Ambaffadors, that the

King of France would not fend his Ambafladors

into Flanders, or any Place of the King of Spain's

Dominions •, and therefore wifhed that his Ma-
jefty would make choice of Dijfeldorp, Cullen, or

Francfort, or Hamborough, or any' other Place
which his Majefty mould think more convenient
than the other, under that Exception : All
which Places, and in truth any other out of the

King of Spain's Dominions, were at fuch a Dif-

tance (the Winter being now near over) that

there could be no reafonable Expectation of the

Fruit of the Treaty in Time to prevent more
Ads of Hoftility.

About this Time the Earl of St. Albans having
been fent into England by the Queen- Mother
upon her own particular Affairs, Monfieur De
Ruvigny did write to him, that that Court did
earneftly defire a Peace ; and that, if he were
in France, he did believe fome Expedient might
be found that would produce the fame; and he
continued for many Weeks together to write

very earneftly to the Earl of St. Albans to come
into France with Authority to treat and conclude
a Peace, and that it might be made before fuf-

pected. All which Letters the Earl fhewed to

his Majefty. Monfieur De Ruvigny was a Per-
fon very well known to the King, and many
others in the Court, to be too wife a Man to

write upon fuch a Subject, and in fuch a Manner,
without very good Authority ; and that he was
likewife a Man of Honour, and would not fuffer

himfelf to be made ufe of upon any unworthy
Defign ; and therefore his Majefty concluded,
that it would be fit that the Earl of St. Albans

fhould tranfport himfelf into France; who having
difpatched all the Bufiriefs for which he was fent

by the Queen, his Return could adminifter no
Caufe of Jealoufy to any ; nor had he fo much
as a Letter of Credit from the King, and only
had Direction to understand from Monfieur De.

Ruvigny, upon what Ground he had fo earneftly

invited him over, and to receive any Propofition

he or any body elfe fhould offer in order to Peace,

which he fhould tranfmit to his Majefty, and
expect an Anfwer ; with a pofitive negative In-

struction, that if any Propofition fhould be made
to him to oblige his Majefty to affift the French
againft blanders, he fhould utterly reject it.

At the fame Time the Baron De IJfola, who.

-was Envoy from the Emperor, and a much
more dexterous Man than the Spanijh Ambaffa-
dor, and fo more relied upon in Madrid as well

as Vienna, in thofe Affairs which concerned their

joint Intereft, pretended to have received Letters

from Holland, by the Confent and with the Pri-

vity of De Witt, that they had there a great

Mind to Peace-, ,and that if De Witt (who was.

looked upon as the only Man that oppofed it)

might receive any Affurance of the Good- will

and Protection of the King, he would be willino-

to negotiate the Peace, whether trance fhould

be willing to it or no; and the Baron (who had
nothing more to follicit on the Emperor's be-

half) offered immediately to take his Leave and
return to Brujjels, and from thence he would go
incognito to the Hague and confer v\ ith De Witt,

and would thereupon give his Majefty Adver-
tifement what he might depend upon. The
King would have thought the better of any
Peace that had been piocured without the Inter-

pofition of Franct, and therefore willingly corn

fented to his Journey ; and gave him Leave ro

allure De Wat, that he fhould find all poilible

Good-will and Friendfhip from his Majefty, and

that
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that his Majefly defired nothing more than a juft

and an honourable Peace, and upon fuch Con-
ditions as might make it rafting.

Whilft theie Matters were in Agitation in

France and in Holland, the Swedes Ambaffadors
earneftly folicited for an Anfwer to the Letter
they preferred to his Majefty from the States,

concerning a Neutral Place; which put his Ma-
jefty to another Deliberation. Not to return any
Aniwer, would be interpreted a Refufal of the
Treaty, and fo make his Majefty appear to all

Chriftian Princes to be better pleafed with the
War. To accept of any of thofe Places infinua-

ted from the Dutch, would be againft his Dig-
nity, in fo far condefcending to the unreafonable
Impofition of the King of France-, and yet to
nominate any Place in Flanders for the Treaty,
after France had fo pofitively declared itfelf,

would be interpreted both by France and Holland
as a Rejection of the Treaty, at leaft would make
France lefs follicitous for a good End of it.

When his Majefty called that Committee of the
Board to confult upon fome Expedient in this

Affair, he propofed himfelf one Expedient,
which I am fure I had not heard of before;
which was, to make choice of the Hague for the
Place to treat in. The Condefcenfion to Holland,
in fending his Ambaffadors to treat in their own
Province, was not, upon a Difquifition of it,

thought to be of that Importance, as to neglect
the Benefits and Conveniences which might rea-
fonably be expected from the having it in that
Place. The People were not only generally very
weary of the War, and defirous of a Peace, but
the States themfelves were very much divided,
and De IVitt had been expofed to many Difficulties
and Reproaches, under the Character of being
the fole Perfon who defired the Profecution of
the War; and he had prevailed moft, by takin<*
upon him to allure the States, that the King had
no Thoughts of Peace, but only laboured to
feparate France from them, and divide them
amongft themfelves. There could not be a greater
Manifeftation of his Majefty's ardent Defire of
Peace, than by offering to fend his Ambaffadors
to the Place where the Body of the States them-
felves refided, and who would be the only
Judges of the Reafonablenefs of what his Ma-
jefty fhould propofe, and by being upon the
Place might give all Expedition to the Work :

Befides, that all other Princes concerned had
their Minifters likewife there; and therefore if

his Majefty's Overture in this Particular fhould
be rejected, all the World would conclude that
the Dutch would not endure fo much as to hear
of Peace. And upon thefe Reafons the Refolu-
tion was taken to name the Hague for the Place
of the Treaty ; and his Majefty's Letters were
difpatched accordingly.

The firft News we heard from Paris and the
Hague, after the Earl of St. Albans being arrived
there, and the Baron De Iffola at Brujfels, was a
great Complaint, that the King had fent the
Baron De Iffola privately to the Hague with Over-
tures of Peace ; but efpecially with Defign to
divide Holland from France, and toperfuade°them
to break their Alliance with them ; in which there
were fome particular Expreflions which his Ma-
jetty had in truth ufed to the Baron De Iffola, and
many other which he had never ufed. The
King had Keafon to conclude from hence, that
Vol. VIII.
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De Witt was never to be treated withal privately i
and that the Baron De Iffola was not to be trufted,
he having perfuaded and prevailed with his Ma-
jefty to give him leave to fpeak with De Witt
upon fome Letters he had fhewed the King from
Monfieur Friquett, the Emperor's Envoy at the
Hague, a Gentleman not unknown to his Majefty,
and of a very clear Reputation ; wherein there
was Mention of a Difcourfe made by De Witt to
him, which might very well encourage the King
to give that in Charge to the Baron which his
Majefty had in truth commended to him : Nor
in truth had it been materia], if he had faid no
more than his Majefty gave him leave to do ;

which yet he promifed not to mention, except he
clearly difcerned the other to be very willing to
deal as freely with his Majefty ; but it plainly
appeared that the Baron had far exceeded his
Commiffton, and faid many things for which he
had not any Power, and which in truth had never
paffed in Difcourfe between the King and him.
And as the King of France had always ex-
preffed the greateft Prejudice, and the moft bitter
Jealoufy, from the Time that the Baron was de-
figned for England, as a Perfon who delighted
in nothing fo much as in puzzling and perplex-
ing, and creating Intricacies in all Treaties in
which he had ever been engaged, which had been
many in feveral Courts of Chrijlendom ; fo indeed
his Parts were moft proportioned for embroiling
and for preventing any Conclufion, in which he
gave himfelf leave to fay and do anything which
he thought would contribute to his End, with-
out the leaft Confideration of Ingenuity or Sin
cerity in the Matter ; though otherwife it cannot
be denied that he was a Man of great Parts and
of a univerfal Undemanding in the Affairs of
Chrijlendom.

At the fame time the King of France com-
plained of the Authority given by his Majefty to
the Baron De Iffola, we found in the Dutch prin-
ted Gazette the Copy of a Letter written then by
tne King of France himfelf to the States ; in which
he informed them of the Earl of St. Albans beinc*
newly come to him with Proportions from the*
King of England in order to Peace ; and that he
had a Plenipotentiary Commiffion to treat and
conclude, mentioning fome of the Conditions he
had offered; and therefore defired that they
would arm their Ambaffadors in France to join
in the Treaty. This gave his Majefty great Of-
fence, and juft Caufe to fufpeft that whatever
Pretences France had made, it did not at all de-
fire the Peace ; and he had the more Reafon to
complain of this Injury, becaufe there was not
the leaft Colour or Ground of Truth in the Re-
lation the Earl of St. Albans having not any
thing like a Commiffion ; nor, as he protefted
upon this Occafion, (whereof he had likewife
taken Notice at Paris, and complained before he
could have any Advertifement from England)
had he ever pretended to have the Jeaft Power
from his Majefty; nor had he ever mentioned
any of thofe Particulars to any Perfon which
were lo formally inferted in that King's Letter
to the Slates: And his Majefty was the more
confirmed m his Belief that France would not
contribute to the Peace, becaufe they did at this
very Time, with equal Paffion to De Witt him-
felf, oppofe the Treaty at the Hague ; againft
which they could have no Reafon to except, if

5 K they
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they had a Mind to the Peace, unlefs they hoped

by the Trick that is mentioned before, to have

got the Treaty to Paris by a CommiflTion to the

Earl of St. Albans ; which they had tried all the

"Ways they could to obtain, and his Majefty had

as pofitively refufed to grant, and then refolved

to infill on the Hague, or upon fome Place in

Flanders, let .the Succefs be what it would.

During this Agitation, an Exprefs was fent

over from the Earl of St. Albans, with two Pa-

pers which 'he had received from Monfieur Be
Lyonne, and both in his own Hand, which Ori-

ginals were fent to the King; the one contained

a Propofition for the Peace, that there fhould be

no Mention of the Charges of the War, or the

Damages received by it on either Side ; but that

it fhould be in his Majefty's Choice, whether all

Things fhould remain in the State they were at

prefent, either Side to keep what it had taken,

and were pofTeffed of by reafon of the War ; or

that both Sides fhould come to an Accompt, and

either be repaired by the other for the Damages
it had fuftained ; and that after his Majefty had

made his Election of thofe two Particulars, from

thence the Peace fhould be obferved between the

King and the Dutch, according to the laft Treaty

which had been made at London after his Majefty's

Return : The other Paper was a Propofition

made to his Majefty, that he would promife un-

der his Hand that he would not, during the

Space of a Year to come, enter into any Treaty

to the Prejudice of France, nor give any Affift-

ajice againft France during that Year, this Over-

ture being made about the Beginning of March -,

and in Confideration hereof, the King of France

wOuld reftore the Ifland of St. Chriftophers, which

he had newly taken from the Englijh, and would

undertake that the Dutch fhould confent to the

Peace upon the Conditions formerly mentioned •,

and that the Treaty fhould be, if his Majefty de-

fired it, at Dover or Canterbury, fince it would

not be poffible to perfuade De Witt ever to con-

fent that it fhould be at the Hague; which he

looked upon as a Defign only to countenance the

Party of his Enemies : And at the fame time the

States writ again to the King, and offered to treat

at Dover or Canterbury.

Though his Majefty had, in all his Anfwers

to the Dutch, demanded Satisfaction for the Da-

mages he had fuftained, and for the Charge of

the War ; and made little Doubt, if France had

not entered into that Conjunction, that they

would have been induced to have made fome

Compenfation towards it; yet the Cafe was now

altered, and they thought themfelves by the new

Alliances to ftand upon the Advantage Ground,

fo that his Majefty found any Demand of that

kind would not be fubmitced to ; nor, in truth,

had the like been infilled upon in any Treaties

of this Age, after the longeft or fharpeft War
that had been made. Hereupon, after full Deli-

beration, his Majefty was well contented to accept

of the Propofitions made by the King of France

for the Peace, and made choice of the Firft Alter-

native, that both Parties fhould be contented to

enjoy what they had got without any Accompt,

the Dutch having loft very much, more than the

Engliflj ; and we having taken from them in Gui-

nea, and upon that Coaft, more important Places

^than they had taken from Us : and the Reftitu-

tion of St. Chriftophers by the King of France,

put his Majefty into the fame Condition in his

APPENDIX.
Plantations in the Weft-Indies, as he had been be-
fore the War.
When his Majefty thought that all Things upon

the Matter had been adjufted, and cared the lefs

where the Treaty fhould be ; and having fent

fuch an Anfwer into France as was punctually
agreeable to what had been thence defired ; he
received another Difpatch from thence, with in-

finite Excufes, and Proteftations of Sincerity,

that the Dutch had exprefly refufed to confent
to a Peace, except the King would remit and
part with the Ifland of Polaroone in the Eaft-
Indies ; an Ifland which had been formerly taken
by the Dutch from the Englijh with very foul

Circumftances, and the Re- delivery whereof was
promifed by them in their Treaty with Cromwell^

and again renewed in their laft Treaty with the
King, and his Majefty had fent Ships thither

to receive it -, which not being delivered upon
Pretence of want of fome Formality in the de-

manding, it was one of the Grounds of the pre-

fent War, as an Indignity and Breach of Faith

towards his Majefty : though they protefted that

it was only the Fault of their Governour in

thofe Parts, who for want of an Order from the

Eaft-lndia Company, though he did receive the

Order of the States-General, had not refufed, but
delayed its Delivery ; and that that and all other

Orders that could be required, were again re-

newed, and already fent thither, and they we're

confident the Place was by that time given up.

It was alledged by the King of France, that the

Dutch had always declared to him, in all the

Difcourfes which had been between them of a
Treaty, that they would never reftore Polaroone :

And Monfieur De Lyonne protefted, that he had
never known that the Reftitution thereof was
comprehended in the laft Treaty, but conceived

that it would fall within the Alternative, if the

King fhould make choice of that -, which he had
done, or otherwife would fall into the AccOmpt

:

and concluded, with a very earned Defire, that

the King would rather yield in that Particular,

than break the Treaty for an Ifland which was
nothing worth for the prefent, nor could be"

made valuable in lefs than feven Years j with a

Proteftation ftill, that he would do all that was
in his Power to perfuade the Dutch to part with
Polaroone ; but if they fhould deny to do it, he
could not feparate himfelf from them upon that

Point, fince they had ftill mentioned it as a Con-
dition : but if his Majefty would yield in that

Particular, all Difficulties fhould be removed,
and the Treaty concluded without any new Ob-
ftruction. This unreafonable Litigation, and the

receding from what had been fo fully undertaken
before, removed all Confidence from his Majefty

of the fincere Intentions of France-, nor could

he forefee what other new Scruples would afife

from the one hand, and be admitted by the

other. However, after a full Deliberation with

his Council upon the whole State of his Affairs,

and after having communicated to them all that

had paffed, he did refolve not to reject the

Treaty, but was contented thaf Breda fhould be

the Place ; not thinking it fit, for many Reafons,

to bring the Treaty to Dover or Canterbury, to

give the Enemy that Advantage if it fhould

prove ineffectual, that it fhould be broken in his

own Dominions ; or to make other Advantages

by Infufions to the People, who were generally

more diflatisfied than they had Reafon to be :

And
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And thereupon his Majefty named the Lord
HoHis, and Mr. Henry Coventry of his Majefty's

Bed-Chamber, for his Ambaffadors in that Trea-

ty, Men very well qualified for the Service, who
were dilpatched to Breda as foon as was poffible,

which was about the Beginning of May ; France

having promifed, that the Fleet under the Com-
mand or the Duke De Beaufort fhould remain in

the Porr, and that he would ufe his utmoft Power
to difpofe the Dutch, in the Entrance into the

Treaty, to confent to a CefTation, that fo there

might be no more Acts of Hoftility on either

Side, until it might appear what Succefs the

Treaty was like to have towards a Peace : And
concerning the Bufinefs of Polaroone, he gave

them Charge to infill upon the Delivery, and fent

to the Eaft- India Company, who had the fole In-

tereft in that Ifland, to fend their Deputies to

the Treaty, who fhould be privy to all that

fhould be treated upon that Affair, and who
might propofe or accept whatfoever they thought

belt tor themfelves ; towards the obtaining where-

of, France was fo fully engaged to ufe their ut-

moft Interpofition.

What paffed during the Treaty is known to

fo many, that I need not mention it here, every

Difpatch from the Ambaffadors being read and
debated at the Council-Board ; and when fuch

Difficulties did arife that the Ambaffadors would
not take upon them to make any Conclufion with-

out a particular Communication of the Temper,
and Difpofition, and Refolution of all the Per-

fons concerned, they thought fit that one of them-

felves (the Lord Ambaffador Coventry) fhould

attend his Majefty, being obliged to return with

his Majefty's Anfwer within fo many Days ; and

as foon as he arrived, he gave his Majefty a full

Account, before the whole Council-Board, of

all that had paffed in the Treaty ; that the Dutch

behaved themfelves very infolently, and that the

Authority of De Witt was fo great at the Hague

with the States, that no body durft oppofe any

thing he advifed ; that the Dane, by his Infti-

gation, had made Demands of a very infolent

Nature ; that they believed that the French Am-
baffadors had behaved themfelves very well, and

done all that was in their Power to do, and had

reftrained the Dutch from their Infolence by

Threats and Menaces, which they likewife ufed

towards the Dane : In fine, he read all the Ar-

ticles which were concluded between them ; with

all thofe which remained undetermined and un-

confented to, on either Side •, with what the

French Ambaffadors refolved to perfuade and re-

duce the Dutch to confent to yield to, or to de-

clare againft them in their Matter's Name. Upon
which Report, every particular Article was at

large debated at the Board, which took up many
Days. The Ambaffador faid, there was not

the leaft Hope of having Polaroone reftored to

the Engl-fo \ that they faid it was contained in

that Alternative which the King had made choice

of •, and when it was replied to them, that the

"Words of that Alternative clearly determined

the contrary, for that either Side was to remain

poffeffed of what they had got by reafon of the

War, which could not be applied to this Ifland,

which they had unjuftly taken and ufurped fo

many Years before ; and that they were obliged,

by the lalt Treaty, to reftore it, fo that the War
had no Operation upon that ; to this they an-

fwered, that they had, according to the Treaty,
fent Orders for the Re-delivery of it, and that
they believed it had been delivered accordingly ;

and that upon the News of the War, their Sub-
jects had re-taken it again, which would bring
it within the very Letter of the Alternative:
And this our Eaft-India Company was fo far

from contradicting, that they believed it to be
true, and had fhewed me, before the Treaty
began, a Letter they had received from one of
their Factors in the Indies, that there was a Re-
port there, that the Dutch had delivered up Po-
laroone to thofe who were fent to receive it, and
that fhortly after that they had taken it from
them again ; and therefore they defired that a
fpecial Article might be inferred in the Treaty,
whereby the Dutch might be obliged to give it

up again, if they had in truth fo indirectly deli-

vered it, that they might again re-poffefs them-
felves of it; which could not but be underftood
to be a plain Violation of their Publick Faith, or
a vile Artifice to elude it. The Ambaffadors
replied, that if it had been in truth delivered by
them, though fo indirectly taken, they could not
infift upon it, but allow it to be in the Alterna-
tive ; they defired only that it might be inferted

in the Article, that if in Truth it had never been
delivered, they fhould be obliged to do what fo

long fince they fhould have done. The Dutch
anfwered, that the End of this Treaty was to

eftablifh a firm Peace, and therefore they would
admit of no doubtful Expreffions which might
create future Difputes. The Ambaffadors faid,

it was very evident, and the French Ambaffadors
had acknowledged the fame to them, that,they

were refolved never to part with the Ifland; fo

that there remained no more to be confidered

upon that Particular, but whether, upon the Re-
fufal of Polaroone, the War fhould be continued.

The Eaft-India Company were fent for to deli-

ver their Opinion ; and they very frankly decla-

red, that they believed a Peace to be very necef-

fary for the Kingdom, and therefore would not
that the War fhould be continued upon any par-

ticular Intereft of theirs ; and it was evident

enough, that if the War continued, their whole

Eaft-India Trade muft be deftroyed, the Dutch
being fo much fuperior in Shipping, and all kind
of Strength, in thofe Parts. Hereupon the King
refolved to confent to their keeping of Polaroone ;

and I do not know that there was one Man at

the Board of another Opinion. To conclude,

after a long Debate for fo many Days upon every

Particular, the King refolved, with the Concur-
rence of the whole Board (one or two Perfons

only excepted) to confent to the Peace upon
fuch Conceffions and Provifions as the French

Ambaffadors had obliged themfelves to bring

the Dutch to confent to ; and thereupon the

Ambaffador returned with full Power, and in a

fhort time after that Peace was concluded and
publifhed. And therefore I cannot underftand

how his Majefty could be deluded or betrayed in

that Treaty, which paffed with fuch a full Ex-
amination and Difquifition ; and in all which De-
bates his Majefty himfelf had taken the Pains to

dilcourfe more, and to enlarge himfelf in the

Anfwer of all thofe Objections which were fore-

feen, than I had ever known him to do upon any

other Article.

It
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It is very true, that I had been commanded

by the King to write moft of the Letters and

Directions which had been fent to the Earl of

St. Albans from the Time of his going over, con-

cerning the Treaty, his Lordfhip having ( I pre-

sume by the fame Direction-) directed moft of his

Letters to me ; and moft of the Difpatches to

the Ambaffadors were likewife prepared by me,

they being by their Inftructions ( without my
Defire or Privity) to tranfmit their Account to

one of the Secretaries, or to myfelf : But it is as

true, that I never received a Letter from either

of them, but it was read intirely in his Majefty's

Prefence to thofe Lords of the Council who at'

tended, where Directions were given what An-

fwer fhould be returned •, and I never did return

any Anfwer to either of them, without having

firft read it to the Council, or having firft fent it

to one of the Secretaries to be read to his Maje-

fty ; and I can with a very good Confcience pro-

teft to all the World, that I never did the leaft

Thing, or gave the leaft Advice relating to this

War, or relating to the Peace, which I would

not have done if I had been expiring, and to

have given.an Account thereof to God Almighty

that Minute : And as his Majefty prudently and

pioufly, and paflionately defired to put an End to

that War; fo no Man appeared more delighted

with the Peace when it was concluded than

his]Majefty himfelf did ; though, as far as I could

make any Judgment of the Publick Affections,

the Publication of that Peace was attended with

the moft univerfal Joy and Acclamation of the

whole Nation, that can be imagined : Nor is it

eafy to forget the general Confternation that the

City and the People of all Conditions were in,

when the Dutch came into the River as high as

Chatham ; and when the Diftemper in the Court

itfelf was fo great, that many Perfons of Quality

and Title in the Galleries and Privy-Lodgings

very indecently every Day vented their Paflions

in bitter Execrations againft thole who had firft

counfelled and brought on the War, wifhing that

an End were put to it by any Peace ; fome of

which Perfons, within very few Days after, as

bitterly inveighed againft the Peace, and againft

the Promoters of it. But I am fo far yet from

repenting or being afhamed of the Part I had in

it, that I look upon it as a great Honour, that

the laft Service performed for his Majefty was

the fealing the Proclamations, and other Inftru-

ments for the Concluiion and Perfection of that

Peace, the Great Seal of England being that very

Day fent for, and taken from me.

The Seventeenth and laft Article is, That I
'jcas a principal Author of that fatal Counfel of

Dividing the Fleet about June, 1666.

How far I have always been from giving Ad-
vice in the Profecution of the War either by Land
or Sea (except by being preient at fome of the

Debates) I have at large fet down before; I ne-

ver in my Life having pretended, either in the

Time when I ferved his late Majefty during the

War, or in this King's Time, to underftand any

thing of that Affair : But when I have been pre-

fent in Counfels of that Nature, I have always

governed myfelf by their Opinions who had the

greateft Reputation of Skill in that Profeflion ;

and I never prefumed lefs in my Life to give an

Advice, than I did in this Particular concerning
the Divifion of the Elect ; and I fhould make a.

full Anfwer to this Charge, if I fhould fay no
more, than that I am not guilty of it. But fince

it hath made fo much Noife, to the Difadvantage
of the King, and of the Conduct of his Af-
fairs, and that no Care hath been taken to inform
Men of the whole Carriage in that particular

;

I will, as I have done at large to the other Ar-
ticlesj for his Majefty's Honour, and for the

Vindication of thofe of his Council who were
prefent in thofe Debates, (how unjuft foever many
of them have been to me) fet down very particu-

larly all that I know of that Matter, and how the

Fleet; came to be divided; upon the View of
which, I am of Opinion, what Misfortune foever

attended it, no Man will haveCaufe to be afham-
ed of any Fault he committed in it. From the

Time that his Majefty refolved to fend Prince
Rupert and the General with a joint Power and
Authority to command the Fleet, there was
Caufe enough to apprehend that there would not
have been fo good an Accord between them as

the conducting fo great a Service required ; and
I was then thought to have fo great an Intereft in

both of them, that his Majefty commanded me
to ufe the utmoft Endeavours to difpofe them
to a good Underftanding towards each other;
and I believe they will both confefs, that I per-
formed all the Offices 1 could, and with fome
Succefs, to that good End : And I was the more
follicitous in it, becaufe I found that the Prince
was much unfatisfied with the Refolution his

Majefty had taken, that they fhould both go in

one and the fame Ship ; and that his Highnefs
was very defirous to be in a Ship by himfelf, and
even to command a Part of the Fleet upon any
Enterprize that fhould offer itfelf, feparated

from the other : And there was too general an
Opinion, from what Ground I know not, even
at the Time when our Fleet was ready, and when
the two Generals went to it, that the Dutch
were not in any degree- ready to come out ; that

the greateft Ships had not taken in their Provi-
fions, and that they had not Men enough to man
the Fleet ; and that they had no Defign to come
out of their Port till the Duke de Beaufort fhould
be ready upon the Coaft to join with them 5

which Fleet was then at Breft, and in great Rea-
dinefs. I had no Part in managing the Intelli-

gence, nor in truth fo much as a Correfpondence
by Letter at that Time, with any Man in France
or Holland. The two Generals were not many
Days at Sea, when my Lord Arlington informed
his Majefty and my Lords, that he had received

Intelligence from a good Hand, that the Dutch
were in no degree ready to come out with
their Fleet ; and that the Duke de Beaufort on
fuch a Day of the Month had all his Fleet ready,

and his Men on Board, to take the firft Oppor-
tunity of the Wind to fet fail from Brefi; that

the Wind had been fair thefe two laft Days, and
therefore that it might be prefumed that he was
by that time at Sea, and making his Courfe for

Holland. Whereupon it was confulted, whether
any Order fhould be fent to the Fleet, that Prince

Rupert with Part of it might bend his Courfe to-

wards Breft, whilft the General with the other

Part waited the Hollanders Motion. There had
been a long Profpect and frequent Debates upon
this Contingency, and how advantageous a thing

it
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it would prove, if we could have timely Adver-

tifement of the Duke de Beaufort's Motion, that

a Part of the Fleet might be fent to encounter

him before his Conjunction with the Dutch ; and

to that purpofe the Lord Arlington had taken all

the Pains he could to get particular Intelligence

of the Motion of that Fleet. When this Intel-

ligence was communicated, fome were of Opi-

nion that his Majefty mould fend prefent Orders

to the Generals, that Prince Rupert fhould with

Jfuch a Number of Ships as they fhould think fit

bend his Courfe as is before-mentioned. The
late Lord Treafurer and I were prefent at this

Debate ; and though we feldom offered Advice

in fuch Cafes, yet being now both of one Opi-

nion, we did defire the King, that he would not

take upon himfelf to fend pofitive Orders in an

Affair of fuch Moment, upon an Intelligence

that might not be true •, though we believed it to

be very probable, that the Generals were like

every Day to know more of the Motion of the

Enemy than we could do : And therefore we
humbly offered it to his Majefty, whether it

might not be fit in this Cafe, to fend fome of the

Council then prefent, and who had feen the In-

telligence, and heard the whole Debate, pre-

fently to the Fleet, to inform the Generals of

what his Majefty had heard, and of the Confe-

derations which had been thereupon; and if

they had received no Advertifement to the con-

trary, and upon Conference together, thought

fit to divide the Fleet, and that Prince Rupert

fhould fet fail in order to engage the Duke de

Beaufort, his Majefty would be very well content

that they fhould put that Defign in Execution,

without ftaying for farther Orders. His Majefty

waspleafed (with the concurrent Opinion ofevery

Perfon prefent) to approve of this Propofition •,

and immediately made choice of Mr. Vice-Cham-
berlain and Sir William Coventry, to ufe allpoffible

Expedition to find out the Fleet, and inform the

Generals of all that had paffed. I muft not for-

get to fay, that at this Conference, and before

the Meffengers were difpatched, Mr. Secretary

Morrice informed the King, that he had received

Intelligence very different from what my Lord
Arlington's was •, which was, that the Dutch Fleet

was even ready to come out, all their Men being

aboard, which was likewife commended to thofe

two honourable Perfons to make Part of their

Information. The Winds were fo favourable,

that the two Meffengers went to and returned

from the Fleet with more Speed than could rea-

fonably have been expected ; they reported to the

King, that they had imparted all his Commands
to the Generals, and that they had had full Con-
ferences together upon it ; that by all the Intelli-

gence they had received, they did conclude, that

the Dutch were not ready to come out ; and

therefore they thought it very counfelable, that

the Prince fhould endeavour to meet with the

Duke de Beaufort; and in order to that, they

had agreed before their coming away, and had
agreed what Ships fhould attend Prince Rupert,

and what fhould ftay behind with the Genera],

which they refolved fhould be executed by fuch

a Time, if they did not receive his Majefty's

Orders to the contrary •, which his Majefty did

not think fit to fend, fince they were of the fame
Mind, and fo they feparated each from other, as

was agreed. 1 have heard (but I was not then

Vol. VIII.

prefent) that upon a more certain Intelligence

that the Dutch Fleet was come out, Orders were

fent to hinder the Prince from going out ; which,

if they had been tranfmitted with Care enough,
would have come to him in time : But there

being fome Negligence in that, they came not to

him time enough to return till the fecond Day of
the Engagement ; which is fo well known that I

need not enlarge upon it. And this is all that I

know of the dividing the Fleet ; in which I do
not know that any Man can be juftly blamed
with more Reafon than all Men may be, whofe
Counfels have not that Succefs which is defired

;

and if there were any Fault committed, I am fure

there is no Colour to impute it to me, nor am I

in the leaft degree refponfible for any Confe-

quence upon it.

I have now, according as my Memory hath
been able to fupply (for I have not any Paper or

Note by me for my Affiftance) anfwered every
particular Charge againft me ; I hope fo fully,

that, how powerful foever my Enemies fhallbe yet

able to appear, as they do continue very power-
ful, all indifferent Men will abfolve me from any
Guilt : And though I neither do or can expect
any thing of Juftice or Ingenuity from thofe Per-
fons who have by all the evil Arts imaginable con-
trived my Deftruclion, by infufing into his Maje-
fty's Ears Stories of Words lpoken, and Things
done by me, of which I am as innocent as I was
when I was born, and other Jealoufies of a Na-
ture fo odious, that themfelves have not the Con-
fidence publickly to own ; yet, I fay, notwith-
standing all this Difad vantage for the prefent, I

do not doubc but that Pofterity, if not the pre-

fent Age, will clearly difcern my Integrity and
Innocence in all the Particulars which are object-

ed againft me, and lament my prefent Sufferings,

that after fo many Years of very faithful and
painful Service, I fhould be banifhed my Coun-
try, and forced to feek my Bread in foreign Parts

at this Age. However, it concerns me very
much to wipe off one Reproach which I may
feem to have brought upon myfelf, by my with-

drawing and fecretly flying out of the Kingdom,
to avoid, as it may be thought, the Juftice of
Parliament; which, as it is made the Ground
and Foundation of the Act of Banifhment, fo I

may reafonably prefume that it hath made deep
Impreflionin the Minds of many worthy Perfons,

who were not over-inclined to entertain a Pre-

judice againft me, and who, by my withdrawing,
may reafonably believe, that if I were in truth

fo innocent as I have profeffed myfelf to be, I

would not have declined the moft fevere and
ftricteft Examination of all my Actions, of which
I ought to be very ambitious ; and that an exact

Inquifition might be made into my whole Life,

from which, and from which only, if I am fo

innocent as I pretend to be, I might reafonably

promife to myfelf fuch a full Vindication, as

might amply repair me in point of Integrity and
Honour, not only to the Shame of my Enemies,
but to my full Reparation for the Damages I have
fuftained, if I could prove fuch a grofs Combina-
tion and Confpiracy againft me as I have feemed
to accufc them of: And therefore it concerns me
very much to make fuch a Defence for myfelf in

a clear Relation of all the Motives and Circum-

5 S ftance3
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ftances which prevailed with me at that time to

withdraw myfelf, after I had fo often rejected

all Overtures and Advice to that Purpofe, and

fo publickly declared that I would rather under-

go all the Danger and Ruin which might attend

my being brought to a Trial, than to contribute

to my own Infamy by endeavouring to decline

the Trial : And I hope that when 1 have made
a faithful Narration of all thofe Reafons and

Motives which obliged and even forced me to

do what I did, I fhall be thought by all difpaf-

fionate Men not only not to have deferted and

betrayed my own Innocence, but to have com-
plied with that Obligation and Duty which I

have always paid to his Majefty, and to his Ser-

vice-, and againft which I hope, and am moft

confident, that God Almighty will always pre-

ferve me from committing the leaft Fault or

Omiffion.

When his Majefty was pleafed firft to fend me
an Intimation of his Purpofe to take the Seal

from me, which was by the Duke of Tork, he

vouchfafed to ufe all the gracious Expreffions

that can be imagined ; the great Satisfaction and

Benefit he had received by my Service, the Affu-

rance he had of my Fidelity, and that he was

confident nothing could be objected againft me,

which I would not be well able to anfwer ; but

that the Parliament had contracted fo great a

Prejudice againft me, that if they had fat but one

Day longer before their laft Adjournment, they

would have accufed me of High Treafon, and

that he was moft affured that they continued in

that Refolution, and would execute it the firft

Day of their next Meeting ; that I well knew
the Condition of his Affairs, and how much he

depended upon the Houfe of Commons for a

Supply of Money, without which he fhould not

be able to fupport his Government : His Advice
therefore was, that I fhould deliver up the Seal

to him out of my own Choice, by which he

fhould be able to protect me from further Incon-

venience ; and.it would be fo grateful to the Par-

liament, that he fhould in Confideration thereof

receive all that he could defire from them. It

will eafily be believed that I was enough furpri-

fed with this Meffage, it being at a Time when
my Mind was broken with the Lofs of my Wife ;

for which his Majefty had vouchfafed in his Royal

Perfon to condole with me very few Days before,

and when my Condition in all Refpects was in

no degree pleafant to me: I defired the Duke
that he would procure an Audience for me with

his Majefty, which his Royal Highnefs had not

the leaft Doubt of obtaining, and made as little

Doubt but that his Majefty, in refpect of my
Lamenefs and Indifpofition, would be gracioufly

pleafed to come to my Houfe : which his Maefty

the next Day promifed to do ; but upon Confe-

rence with others, afterwards changed that his

gracious Purpofe, and appointed me to attend

him in a Morning in my own Chamber at White-

hall, which being a Ground-Room, would not

put me to the Trouble of going up Stairs ; and

thither his Majefty did vouch fafe to come to me,
there being no body then prefent but his Majefty

and the Duke. The King received me very gra-

cioufly, with all thofe Expreffions which he had

ufed to the Duke; and when I afked him whe-

ther he had taken any Offence at my Carriage,

and whether I had mifbehaved myfelf in his Ser-

vice ? He faid, No, but the contrary ; that I had
ferved him very well, and that he believed no
Prince had a better Servant •, and that the Refo-
lution he had now taken was for my Good and
Prefervation ; and fo enlarged himfelf upon the
Refolution the Houfe of Commons had taken to
accufe me of High Treafon, and the Prejudice
they had againft me. I told him, that he might
poflibly be deceived in that Information; and
that if he examined it better, he would find that
I was not a Man fo univerfally odious to any Per-
fons of Power and Intereft to ferve him ; at leaft,

that my Lord Arlington and Sir William Coventry,
who were my known Enemies, would not be
found to be more popular than myfelf ; that the
Manifeftation of his Difpleaftire in this manner
would be fo far from preferving me, that it

would infallibly expofe me to the Malice of my
Enemies, and was upon the Matter to call for
Accufations againft me to gratify his Majeflv;
and I told him then, as I had done before, that
Sir William Coventry had taken upon him, upon
the Day of the laft Prorogation, to offer fome
leading Men of the Houfe of Commons, that i he
Chancellor fhould be facrificed to them, if that
would content them. His Majefty told me*
that he knew much more of the Combination
that was againft me than I did ; and that he was
moft affured, that if I were not removed before
the Parliament met, it would not be in his Power
to preferve me; but if I voluntarily gave up the
Place, and withdrew into the Country, he would
undertake I fhould not receive the leaft further
Trouble. I told him, i the Seal was in his own
Difpofal, he might take it when he pleafed ; but
that I would not bring the Reproach upon my-
felf, by voluntarily giving it up, that I deferted
his Service at a Time when fome Men would be-
lieve that I might be of fome Ufe to him. His
Majefty feemed to be refolved upon the Matter,
but difmhTed me with many gracious Expreffions
of his good Opinion ; which he continued long
after to do to thofe Perfons, who of themfelves
taking Notice of this Difcourfe in the Court,
prefumed to fpeak to his Majefty, and to difiuade

;

him from proceeding in that manner towards
me; as the Archbifhop of Canterbury, the Lord
General, the Earl of Bridgwater, and otliers ; to
all whom his Majefty mentioned me as a Perfon
of whofe Affection and Integrity to his Service
he had an unqueftionable Affurance : And I do
in truth believe, that his Majefty at that time had
been perfuaded to believe that my Removal was
necefiary for his Service, and had in himfelf no
Difpleafure towards me, in order to any further

Profecution.

As foon as the Seal was taken from me and de-
livered to the King, I heard that Mr. May had
kiffed the King's Hand, and told him he was
then King of England, and never before ; and •

then every Day my Enemies declared their Ani-
'

mofities againft me ; and Sir William Coventry

declared publickly in all Places, that he had ad-

vifed the King to remove me, as a Thing upon
which his Welfare depended : My Lord Arling-

ton had perfuaded the Duke of Buckingham, that

I had been the fole Perfon who had contrived the

Profecution that had been lately againft him ;

whereas, in truth, I had never heard any thing of

it till the King told it me, and the Lord Arling-

ton brought me the Examinations which had

been



been taken, and allured me there would be much
more proved againft him ; upon which I gave
fuch Advice as my Duty obliged me to do :°but
fo far was I from Malice towards the Duke, that
I did him all the Offices I could with the Kincr,
and contributed at leaft as much as any Man, as
foon as 1 found by the Lord Arlington that fome
of the Witneffes were dead, and that the Proofs
would not make all that good which he had pre-
tended ; but the Duke of Buckingham was in-
formed that T was the only Caufe of his Suffering,
and thereupon inveighed againft me with his
ufual Bitternefs.

As foon as the Parliament came together, it

quickly appeared that my Enemies had fo far
prevailed with his Majefty as to declare his own
DifpJeafure againft me, and againft all thofe who
appeared to have no ill Opinion of me ; and then
nothing was ipoken fo much of as the Resolution
to take my Life ; and the Lady Cafilemain declared
that the Duke of Buckingham was to fit Lord
High Steward of England upon my wrial, many
Wagers being kid in the Court that I fhould
lofe my Head ; and Sir Thomas OJhorn, a Perfon
of great Intimacy with the Duke of Buckingham,
had declared in the Country, before his coming
up to the Parliament, that if the Chancellor were
not hanged, he would be hanged himfelf. All
which

'
unufual Proceedings did not in the leaft

degree terrify me ; only the Manifeftation of the
King's fo great Difpleafure againft me (for what
Caufe God of Heaven knows, I cannot to this
Day imagine) did afflict: me as it ought to do :

Upon which I writ to the King, befeeching him
not to give Ear to the Reports raifed by my
Enemies ; but to let me know in what I had
offended him, and to befeech him to be fatisfied
with the Difgrace and Damage I had already
received.

From the Beginning of the Profecution in Par-
liament againft me, fome Perfons who wifhed me
very well, and were well informed of the fevere
Intentions againft me, earneftly advifed me to
withdraw myfelf, and thereby to provide for
my Security •, which I utterly refufed to do. And
it is well known, that the Day when the Houfe
of Commons fent up their General Impeachment
of High Treafon againft me, that my Coach
was ready and waited three or four Hours to
carry me to the Houfe, I expefting to be fent
for till the Rifing of the Houfe. When the De-
bate grew fo hot in the Houfe of Peers, and that
after many Expoftulations from the Houfe of
Commons, the Houfe of Lords (till refufed to
commit me to Prifon, 1 received new Importu-
nities from my Friends to make my Efcape ; and
they were perfuaded by fome who had had the
greateft Hand in contriving my Ruin, to believe
that it would be grateful to the King, and that
there fhould be no Means ufed to obftruct my
going away : And when nothing of this could
work upon me, the Bifhop of Hereford Twho had
not carried himfelf fo well towards me' as fome
Men thought I had deferved from him) firft fent
to the Bifhop of Winchefler, to perfuade him to
get me out of the Kingdom •, and confeffed to
him, that it was the King's Defire, though he
would not own it to any body clfe : and then
came to me himfelf, prefling the fame thing to
me; and undertook, upon his Salvation (which
was his own Expreffion) that I fhould neither be
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(topped in my Paffage, nor fuffer in the leaft De-
gree in my Honour or my Fortune by my A fa-
ience

j which he (aid I could not believe he
would undertake without very good Authority •

and thereupon enlarged upon the Calamities the
Kingdom muft fuffer by this Difference between
the two Houfes, of which I mould be looked
upon to be the fole Caufe, and therefore had
Keaion to apprehend what Senfe the People were
like to have of it ; and Mr. Seymour had the Con-
fidence to tell a Noble Lord of the Houfe, who
had vigoroufly oppofed my Commitment, that

tr r r°
Ufe °f PeCrS dld n0C C0™Pty with the

Houfe of Commons, the People would not only
pull down my Houfe, but the Houfes of all thofe
Lords who adhered to me. I told the Bifhop,
I was very innocent in all Things laid to my
Charge, and therefore I was not to be terrified
by any Threats

; however, if it were thought fie
for his Majefty's Service that I abfented myfelf,
I would, without any Confideration how far I
might fuffer in Point of Reputation, fubmit to
his Majefty's Direction ; only I defired thaj I
might have fuch a Pafs as might fecure me from
being flopped, and expofed as a Spectacle to the
People, and as a Man running away from Juftice -

which the Bifhop thought I might reafonably
require, and made no Doubt of fendincr it me
accordingly

:
But the next Morning he told the

Bifhop of Winchefter, that if the King fhould
grant fuch a Pafs, it might give great Offence to
the Parliament, which Hazard his Majefty would
not run, but renewed all the Affurances he had
before given for the Security of my Pallas -

and I as positively refufed to accept thereof; Sid
fo continued in my Houfe, and fpoke every Day
pubhckly with many Perfons a full Week after
the Time that the Bifhop had been with me
notwithftanding the daily Advice and Importu-
nity I received from my Friends and neareft
Relations to withdraw.

It pleafed God that the Duke of York had been
for fome Weeks fick of the Small-Pox, fo that
no body had fpoken with him of any Bufinefs for
the Space of near a Month ; but the Malignity
of the Difeafe being (pent, his Majefty himfelf
had, upon the laft Friday in November, vifited his
Royal Highnefs ; and faying little more then
than in congratulating his Recovery, and expref-
(ing his own great Joy in it, he came again to
him the next Morning early, and had fome pri-
vate Conference with him. And the Kim* no
fooner departed from him, but the Duke bid his
Wife fend prefmtly to me, and conjure me pre-
fently to be gone ; that fhe fhould let me know
that it was abfolutely neceffary for the Kina's
Service

; and that I might be very confident and
fecure, that I fhould meet with no Obftruction
in the Way, nor undergo the leaft Damage in
my Honour or Fortune by being gone. And
upon this Authority and Command I did the
fame Night, on Saturday the laft of November
One thoufand fix hundred fixty and feven, leave
my own Houfe, and went by Coach to Erif
where I embarked ; and it pleafed God, after
four Days (truggling with ill Wind and Weather,
I arrived at Calais the Wednefday following
And I did no more in this Adventure, whatever
Prejudice I have undergone by it, than I (hall
always do, in faenficing my Honour, and my
Life ltfelf, upon the leaft Intimation of his

Mpjtft/s
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Majefty's Pleafure, and whenever he thinks his

Service may be advanced by it. And if any Man
fhall yet think, notwithftanding all that 1 have

faid, that I ought not to have withdrawn myfelf,

but to have remained there in Prifon, or any other

Condition they would have put me in, until I had

been fully clear'd upon a fair Trial j he will, I

hope, have fo much Companion of me, as to

think I had great Difficulties to contend with,

and will lament, on my Behalf, that I am forced

to undergo fo hard a Fate, after the Age of
Threefcore Years, whereof Thirty have been
fpent in the Service of the Crown ; and for the
Profperity whereof, and the Happinefs of his

Majefty's Royal Perfon, my daily Prayers fhall

be pour'd out, in what Condition foever I am in,

and in what Corner of the World foever I fhall

be confined or condemn'd to.

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^'^^i

NUMBER XII.

The Proceedings before the Lords of the Articles, &c againjl

Charles Maitland, of Halton, Treafurer Depute, for Per-

jury, in having given a falfe Teftimony, at the Trial of
James Mitchel. *

APARLIAMENT being fummon'd
and holden at Edinburgh the 28 th Day of

July, 168 1, by His Royal Highnefs, the

King's High Commiffioner, on the Day
of William Noble, of Denotter, did deliver

the following Petition, or Accufation, into the

Hands of the Lord Regifter, to be by his Lord-

Ihip prefented to his Royal Highnefs, and the

Lords of the Articles.

To his Royal Highnefs, his Majefty's High Com-

miffioner, and the Right Honourable the Lords of

the Articles,

It is humbly reprefented,

THAT, Whereas the deceafed Mr. James

Mitchel being convened before the Juftices,

for attempting to afTaffinate the late Archbifhop

of St. Andrews, and his Confeffion before the

Duke of Lauderdale, his Majefty's Commiffioner

for the time, and the Lords of the Privy Council,

being adduced in modum Probationis, againft him,

the faid Mr. James proponed this Defence, that

his Confeffion was emitted upon Promife and Af-

furance of Life made to him, for proving where-

of, he did adduce Charles Maitland, Lord The-
faurer Depute, as a Witnefs, who deponed ne-

gative, notwithftanding that by Letters under

his Hand, directed to the late Earl of Kincardin,

he exprefsly writes, That the faid Mr. James had

confeffed upon Affurance made to him of his Life.

And that he now thought that his Punifhment

would be the Lofs of his right Hand, which Per-

jury will be clearly proven by Production of the

faid Letters and Depofition ; for which is humbly
craved, a Warrant may be granted againft the

Havers for Exhibition of the fame, and that the

Lord Thefaurer Depute may be declared infa-

mous, and fuffer the other Pains appointed by

Law in fuch Cafes.

Sic Subfcribitur,

W. Noble.

The Letters which the Petition refers to, and
upon which the whole Accufation is founded, are

thefe two that follow, both fent to my Lord of
Kincardin.
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Holyrood-Houfe, 10 Feb. 1674..

THIS Afternoon your's came, which
fhould have come this Morning, fo that

the Poft is now more regular.

" I read it all, and it is a full Account of all

PafTages : I hope fhortly we may find Matters
grow better, and indeed there is great Need of
it here, for at prefent we are out of Joint.

Saturday laft, in the Morning, Information was
given, That one Mr. James Mitchel, who was
alledged to have fhot at the Archbifhop of St.

Andrews, was difcover'd by and Sir Wil-
liam Sharp, and being feen to come down Sir

William's own Clofe, by Sir William, and two
of his Brother's Footmen, he call'd to Mitchel,

and carried him back to his Houfe, (the Signet-

Office.) He had a Jong Iron Piftol, and a
fhort Sword about him, in Shoes and Stock-
ings •, and though he was fo armed, yet he did
not refift, though none came up to him, but
Sir William alone, till he came up his Stair.

Being afk'dhis Name, he denied it, and varied

in feveral others of his Anfwers ; and by War-;
rant of the Chancellor, was committed clofe

Prifoner. This Day he was examin'd by Or-
der of Council, by the Chancellor, Regifter,

Advocate, and me : The Commiffioner had
order'd us to charge him with his being in the

Rebellion, and that he was excepted by Name
out of the Act of Indemnity, and fo let him
fee his Condition, to be led to Execution

:

This was done very foon, and againft his next
Examination he confefs'd his being with the

Rebels, but deny'd this AfTaffination of the

Archbifhop, yet acknowledged his being in

Town at that Time, and that the Piftol he was
taken with he had bought at that Time ; fo it

was moved by one, That the Chancellor might
take him apart, to fee what he would then fay :

This (hould be read after MitcM's Trial, Vol. z. Pag. 636.

This
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M This being done, upon Aflurance of Life, he
" fell upon his Knees, and confeffed it was he
*' that fhot the Biihop of Orkney, and which he
** aimed at the Archbifhop; and here is his Con-
«* feffion, the Double of it figned by him, the
** Chancellor, and us. His Punifhment, it' is

** thought, will be the Lofs of his Right Hand,
*' and condemned to perpetual Imprifonment in

«' the Bafs. I think I told you before, that his

*' Grace had retrenched his Allowance, to ten
'* Pounds Sterling. a Day, fince the 20th; tho'

" his Charge be little retrenched, for his Table
** holds yet 24 Perfons. I hope, when Matters
*' are over, you will give us fome Account of
" his Majefty's Pleafure about the Miners Affairs,

" wherewith ye know their Friends have been
*' fufficiently reproached, without any Shadow of
" Reafon. And fo, my Good Lord, Adieu.
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Holyrocd-Houfe, 12 Feb. i6y^..

THIS Day, Mr. Mitchel, who afiaffinated

the Archbifhop of St. Andrews, was again

examined in Face of the Council, and faid no-

thing but what he faid to us of the Committee

:

He is remitted to the Juftice Court, to receive

his Indictments, and Sentence, to have his

Right Hand cut off at the Crofs of Edinburgh,

and the Forfeiture of his whole Goods and
Pofterity. This laft Part is not to be put in

Execution till his Majefty be acquainted, be-

caufe Affurance of his Life was given him upon
his Confeffion. The cutting off his Hand is

to be executed by the Hand of the Hangman.

The Depofition which is pretended to be con-

tradictory to what is delivered here in thefe two
Letters, from whence Perjury is inferred, is in

Vol. 2. Pag. 634.

This Petition being read, the Lord Treafurer

Depute defired that he might have it delivered

to him in common Form, and might have Liber-

ty to put in his Anfwer to it •, and became fur-

ther an humble and earned Suitor to their Lord-
Ihips, that he might be put to a fpeedy Trial,

whereby he might make his Innocence appear to

the Parliament, and the whole World, which his

Royal Highnefs, and the Lords of the Articles,

were pleafed to grant ; not becaufe they found
any thing in the Accufation relevant againft him,
but that they might gratify his Lordfhip's earneft

Defire, of being put upon his Trial. Afterwards,

William Noble was called in, who owned his Ac-
cufation, and did again fign it in Prefence of his

Royal Highnefs, and Lords of the Articles, and
being alked by the Prefident of Parliament, the

Marquis of Atholl, if he knew the Lord Trea-
furer Depute, or was acquainted with him, he
anfwered, No : Being then interrogated how he
came to accufe his Lordfhip upon the Head of
Perjury ? or whether it did fall within his proper
Knowledge ? or whether he did ever fee the

Lord Treafurer Depute 's Letters, or Depofition ?

he replied, No; but that he was fo informed,
and that he was induced to do it as a Member of
Parliament: And being thereupon afked, who he
received his Information from, he refufed to make
any Reply to that Queftion.

Prefently after this, the Lord Halton put in his

Anfwer to the Information exhibited againft him,
which is as followed).
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WHEREAS it is reprefented, That
Mr. James Mitchel, in his Trial, hav-

ing alledged that his Confeffion was emitted
.upon Aflurance of Life, and having adduced
the Treafurer Depute as a Witnefs in his Ex-
culpation for proving the fame, he deponed
Negative, not with {landing, by a Letter under
his Hand to the Earl of Kincardin, he afferts,
that he had confeffed upon Aflurance of Life \
which he offers to prove by the Miffive Letter
now produced, and therefore concludes, that
the Treafurer Depute- is guilty of Perjury, and
ought to be declared infamous, and fubjected
to other legal Penalties there anent.
" It's anfwered, that this Accufation is neither
relevant nor proven, for as to the Relevancy,
Perjury being a high Crime, is not to be pre-
fumed againft any Man, much lefs a Perfon of
fo high Quality and Office, except the Deeds
inferring the Perjury were of Knowledge, and
directly contradictory ; and to infer Perjury
muft not only be Depofition, contradicting
another Depofition which is upon the Matter
falfe, becaufe a Man may depone an Error,
bona fide, through Forgetfulnefs ; but Perjury
muft be a falfe Depofition againft one's Know-
ledge ; and fo he muft be Sciens & volens. So
that two Oaths, after the Interval of four
Years (which is the Diftance between the
Letter and Depofition) fuppofe they had con-
tradicted, yet, in Charity, a Perfon of entire
Fame might be excufed from Perjury ; but
where- the Contradiction is only alledged, be-
twixt a tranfient Miffive Letter of Ne'ws, and
an Oath emitted four Years after the Date of
the Letter, no rational Man can think, that
albeit thefe did contradict, it could infer Per-
jury, but only an Error or Miftake in the Mif-
five Letter, and the writing of a Miffive upon
Miftake or Defign, though it were produced
to a Party, when he is called to depone ; if he
were convinced that he had been miftaken in
his Miffive, he behoved to depone according
to his Knowledge, and the Truth, though
that contradicted his Letter, which can never
infer the leaft Infinuation of Perjury, fuppofe
the Letter had been obligatory and ferious

;

whereas this Letter was only an overly indi-
gefted Account of News, and unfubferibed.
" 2. As the Accufation is no ways relevant,
fo it is not all proven; becaufe both the Let-
ter and the Oath are confiftent, in fo far as
Mitchel being examined before a Committee of
the Council, in theTreafury-Chamber, he did
deny the Attempt of affaffinating the Primate ;

but thereafter, the Chancellor having retired

with him to the Council-Chamber, after a little

Time, they did return, and Mitchel did con-
fefs the Attempt before the Committee, and
fome Days after, reiterated that Confeffion be-
fore the Council ; and it was generally re-

ported, and until the Chancellor tieponed the
contrary, it was univerfally believed, that the
Chancellor had given him Aflurance of Life
privately : But it neither is probable that
Affurance was promifed by the Committee or
Council, nor did Mr. James Mitchel aflert it

in his Trial, and therefore the univerfal Re-
port, that Affurance was given privately, was
a fufficient Foundation for the Treafurer De-
puted Letter ; but when he came to be exa-
mined in the Exculpation, whether he heard

5T " Aflurance
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Aflurance given him, fuppofe he had all the

Grounds of Credibility, yet he could not de-

pone that he heard Aflurance given, except he

had been Ear-Witnefs to the Promife ; and by

this Letter that appears impoffible ; for it

bears, That it was moved, that the Chancellor

and Mitchel fhould retire, and this being done,

upon Aflurance he confefs'd ; fo that the Af-

furance related in the Letter, was not given in

the Committee, or where the Treafurer Depute

was prefent, but where the Chancellor had re-

tired with Mitchel in the Council-Chamber :

And the Treafurer Depute is fo cautious in his

Depofidon, that he reftricts it to two precife

Times, viz. when Mitchel confefs'd in the

Committee, and when he renew'd his Confefii-

on before the Council ; and he depones, That

being prefent at thefe two Times, he heard

neither Aflurance ask'd nor offer'd •, fo that al-

beit, at any other Time, Aflurance had been

given him, it doth not at all contradict the

Oath : And it had been Perjury, if the Trea-

furer Depute had deponed Affirmative, though

he had heard the general Surmife, or though

this Letter, written upon the Faith of that

Report or Rumour, had been in his Hand.
And in this Cafe, the Treafurer Depute's De-
position being a concurring Teftimony with

feveral other Perfons of the greateft Eminency,

Truft, and Integrity, in this Kingdom, fome

whereof deponed in relation to their proper

Fact, and who were only pretended to have

given the Aflurance, his Oath can never be

fufpe&ed, without the greateft Refleftion up-

on the confiderableft Part of the King's Prin-

cipal Minifters.

" From all which, it is evident that this Ac-
cufation is a moft unjuft, calumnious, and fcan-

dalous Libel, to which the Accufer hath been

hounded out, tending to diminifh the Confi-

dence of the Lieges and Subjects to his Maje-

fty's Officers of State, and thereby wounding

his Majefty's Authority, and weakning his Go-
vernment by fuch prefumptuous Attempts

againft his Minifters : And it is humbly hoped

and expected from his Royal Highnefs, and

the Lords of the Articles, that fince the Let-

ter founded upon doth not, in the leaft, inftruct

the irrelevant and illegal Accufation, which is

only probable by Writ, according to our Law;
That therefore the Treafurer Depute may be

vindicated and aflbiled from this falfe and in-

famous Libel •, and that the Calumniator may
be punifh'd, by being declared infamous, and

otherwife in his Perfon and Goods, according

to the Demerit of his Crime, and to the Ter-

ror of others."

This Anfwer being given in by my Lord Hal-

ton, it was fo full and clear, that unlefs fome

other Trick were found out, the Lords of the

Articles could not but immediately proceed to

give their Judgment in favour of his Lordfhip ;

Mr. Noble, therefore, who had before reftrain'd

his Proof of the Accufation to thofe two Letters

written to my Lord of Kincardin, and to which

the Anfwer referr'd, that he might buoy up his

finking Caufe as long as he could, was pleafed

(by a fecond Petition) to deflre that Witnefles

might be fummon'd in, and the Regifters of the

Council and Juftice Court produced to prove the

Contents of his Accufation ; and the Treafurer

Depute (till preffing for a fair Trial, the Articles,

before they would give Anfwer, allowed him to

condefcend upon all the Sederunts of Council,

and all the Members of Council at that Time,
when Mitchel was examin'd at feveral Diets, and
craving further, feveral other Witnefles to be
examin'd, and the faid Regifters to be produced.
This being again confider'd by the Articles, the

Treafurer Depute begg'd Leave to anfwer for

himfelf, and for his Defence faid ;

" i. That in Law, no Man's Letter can inva-

lidate his Oath, even though it contradict his

Oath, but that his Letters are confiftent with
his Oath, being diverfly related, and to divers

Times and Circumftances.
" 2. That Noble's, Accufation having reftricted

the. Manner of Proof to Helton's Letters only,

he could not now refile from that, without
giving in anew formal Accufation againft him:
And though the Senfe of his own Innocence
had induced him to prefs a legal Trial, yet

he could not confent to fuffer his Accufer to

fhift himfelf off, by propofing new and illegal

Methods of Probation, to procure Delay.
" 3. That the Crime of Perjury could not be
inferr'd but by contradictory Oaths, which could
not be alledged againft him in this Cafe.
" 4. That the Crime of Perjury, by the Law
of Scotland, was not probable, nor could be
proven by Witnefles, but by Writ only, and
that efpecially by Oaths contradicting one ano-

ther.

" 5. That in this Cafe, his Oath did conclude

that he did not hear Mitchel ask Aflurance of.

Life, or any Perfon give it him, and that there-

fore no Witnefs could fwear, that Halton heard

the Aflurance given to Mitchel, unlefs his Ears
had been fix'd in that Witnefs's Brain, which
is impoffible, and unlefs they fwore fo, it would
not prove this, or any Crime againft him ;

and though it were pofiible to prove he heard

Aflurance given, yet, after fo long Time, he

might have forgot.

" 6. The Treafurer Depute was a concurring

Witnefs with the late Chancellor, the late

murthered Archbifhop of St. Andrews, the

Duke of Lauderdale, and the now Bifhop of
Edinburgh ; and though Witnefles were allow-

able in this Cafe, as they were not, yet they

cannot be led againft thefe Perfons deponing
with him in Mitchel's Trial, who are either

dead or abfent : Befides, that what they might
be prefumed to fwear, be what it will, would
rather rake into the Graves and Afhes of thofe

noble Perfons, now dead, than militate any

thing againft the Treafurer Depute.
" 7. As to any Regifter craved to be produced,

that can operate nothing, unlefs they contain

Papers fign'd by the Treafurer Depute, and
muft be Oaths contradictory, and which ought

particularly to be condefcended upon, and are

not fo much as alledged ; and if they were,

Mr. Noble may get Extracts, as other Subjects

do. But however, he fubmitted himfelf to

his Royal Highnefs, and their Lordfhips De-
termination."

Upon this his Royal Highnefs, and the Lords

of the Articles, having fully confider'd the Ac-

cufation, and the Letter, upon which it is found-

ed, and alfo the Lord Treafurer Depute's An-

fwers, and his Depofition, concurring with the

D.pofitions
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Dvjpofkions of the Lord Chancellor, Archbifhop

of St. Andrews, and Duke of Lauderdale, His

Royal Highnefs was pleafed to fay in the Articles,

that he did not fee how he, being the King's

Commiffioner, could give Way to any fuch Ac-

cufation againft one of his Majefty's Servants and

Officers of State, or that any fuch Matter fhould

come to a Trial, unlefs it had been the Treafurer

Depute's own earned Defire : And that now their

Lordftiips having feen and confidered the whole

Matter, it was fit for them to confider what was

to be done. Whereupon, the Lords of the Ar-

ticles declared their Senfe of the Treafurer De-

pute's Innocence in this Crime of which he was

accufed; and they did humbly offer to his Roy-

al Highnefs, that he would be pleafed to tranfmit

the whole Affair to his Majefty, and fubmit the

fame to his Royal Confideration ; to the End

his Majefty might declare his Royal Pleafure, both

for the Treafurer Depute's Vindication, and pu-

nifhing the Accufer according to the Fains ufually

by Law inflicted in fuch Cafes.

What follows is the Copy of Mitchel's two

Confeffions.

Edinburgh, 10 Febr. 1674.

In the Prefence of the Lord Chancellor, the

Lords Regifter, Advocate, and Treafurer

Depute.

MR. James Mitchel being call'd before the

Committee, and examined as to his Acceffi-

on to the Rebellion in the Tear 1666, acknowledges

be was in that Rebellion, and join'd with them at

the Burgh of Air, and ftayd with them until the

Night before Pentland, at which Time, at the De-

fire of Captain Arnot, he came into Edinburgh, to

fpeak with one Mr. James Sterline, and Mr. Ro-

bert Fergufon, and the Laird of Penzerie, who

were then in Edinburgh, anent an Addrefs to be

given in to the Council, in Behalf of thofe in the Re-

bellion, declares he was in Edinburgh, and Jlay'd

in the Houfe of Griflel Whytford, in the Cannon-

Gate, before he went out; and having Notice from

Col. James Wallace, Capt. Arnot, John Lindfay,

and one Willam Young, from whom be brought ii

Horfe, went out of Edinburgh, about Eight o'clock

at Night, and immediately rode towards Air, and

join'd with thofe that were there in the Rebellion.

Declares, that it was in the Houfe of one Widow
Robifon in Currie's Clofe, that he fpoke with

Penzerie.

Sic Subfcribitur,

James Mitchel.

Rothes.

A. Primrofe.

Jos. Nisbet.

Edinburgh, 10 Feb. 1674.

IN Prefence of the Lord Chancellor, Lords Re-

gifter, Advocate, and Treafurer Depute", Mr.
James Mitchel, Prifoner, being calVd, did freely

confefs he was the Perfon who fhot the Piftol at the

Archbifhop of St. Andrews, when the Bifhop of

Orkney was hurt thereby, in the Tear 1668. And
depones upon Oath, That no living Creature did per-

fwade him to it, or was upon the Knowledge of it.

Sic Subfcribitur,

James Mitchel.

Rothes.

A. Primrofe.

Jos. Nisbet.

Ch. Maitland.

It is certain, that Mr. Noble had, by the Ad-
vice of his own Friends, without the Knowledge
of my Lord Halton, fubfcribed a Paper, wherein

he renounced and retracted his Accufation, and
that he had fhewn the fame to John Campbell, of

Succoch, Commifiioner for Argylefhire, after it was
fubfcribed by him before WitnefTes. He, at firft,

was pleafed to think fit to deny it, but being im-
mediately confronted with the faid Mr. Campbell

before the Articles, he then confeffed he had
fhewn that Paper fubfcribed by him to that Gen-
tleman ; by which a Man may eafily conjecture

at the Nature of both his Accufation and Accufer.

NUMBER XIIL

An Account of the digging up of the Quarters of William

Stayley, lately executed for High Treafon, for that his

Relations abufed the Kings Mercy. %

WHEREAS William Stayley, being

found Guilty of High Treafon, at the

King's Bench Bar, on Thurjday the 2 1 ft

Day of November, 1678, received then his Sen-

tence, to be drawn on a Sledge to the Place of

Execution, there to be hang'd by the Neck, cut

down alive, his Quarters to be fever'd, and dif-

pofed of as the King fhould think fit, and his

Bowels burnt •, which Sentence, on Tuefday next

following, was accordingly executed at the com-
mon Place of Execution, and his Quarters were

brought back, and left at Newgate, in order to

their being fet up on the Gates of the City of
London, and his Head on London Bridge, as Trai-

tors Quarters ufually are. But the faid William

Stayley having behaved himfelf very penitently,

from the Time of his Conviction until the Time
of his Execution, which was attefted by the fe-

veral Minifters that vifited him during that Time :

And the Relations of the faid William Stayley

humbly petitioning his Mod Sacred Majefty,

that he would be gracioufly pleafed, that his

• To be read after his Trial in Vol. 2. Pag. 656.

Quarters
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Quarters might be delivered back to them, to be

privately buried, and not to be fet up on the

Gates of the City : Which his Moft Sacred Ma-

jefty, out of his Princely Clemency and Com-
panion, was pleafed to grant, and ordered the

Sheriff of the County of Middkfex to deliver the

Quarters to his Friends, by them to be difpofed

ot as aforefaid •, which were delivered according-

ly. But fince that, (to the great Indignity and

Affront of his Majefty's Mercy and Favour) the

Friends of the faid Stayley caufed feveral Mafles

to be faid over his Quarters, and ufed other Cere-

monies, according to the Manner of the Church

of Rome,, and appointed a Time for his Inter-

ment, viz. Friday the 29th of November, 1678,

in the Evening, from his Father's Houfe in Co-

vent-Garden, at which Time there was made a

pompous and great Funeral, many People fol-

Jmprimalur November jo, 1678.

lowing the Corpfe to the Church of Saint Paul's,

Covent-Garden, where he was buried ; which his

Majefty hearing of was juftly difpleafed, and
commanded the Coroner of the Liberty of Weft-
minfter to take up the Body of the faid William
Stayley, and deliver it to the Sheriff of the County
of Middkfex, and that the faid Sheriff fhould
caufe the Quarters to be fet up on the Gates of
the City of London, and his Head on London-
Bridge. The Coroner, according to his Maje-
fty's Command, did immediately go to the
Churchwardens of Saint Paul's, Covent- Garden,
and caufed the Body of the faid William Stayley

to be taken up, and the Coffin to be broken open,
to fee that he had the right Body, which when
he had done, he caufed the Body to be carried

to Newgate, and there delivered it to the Sheriff

of Middle/ex, to be difpofed of as aforefaid.

William Scroggs.
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NUMBER XIV.

Mr. Ireland, and Mr- Groves were carried on the %^th of
January, 1678-9, to Tyburn, where Mr. Ireland made this

following Speech.
*

WE are come hither, as on the laft Theatre of

the World, and do therefore conceive we art

obliged to fpeak.

Firft then, we do conffs, that we pardon all and

every one whatfoever, that have any lnterefl, Con-

cern, or Hand in our Death.

Secondly, we do publickly profefs and acknowledge,

that we are here obliged, if we were guilty ourfelves

of any Treafon, to declare it ; and that, if we knew

any Perfon faulty therein, (although he were our

Father) we would detecl and difcsver him ; and

as for ourfelves, we would beg a Thoufand and a

Thoufand Pardons, both of God and Man: But

feeing we cannot be believed, we muft beg Leave to

commit ourfelves to the Mercy of Almighty God, and

hope to find Pardon of him through Chrifl.

As for my own Part, having been twenty Years

in the Low-Countries, and then coming over in

June was twelvemonth, 1 had returned again, had

not I been hinder'd by a Fit of Sicknefs. On the

third of Auguft laft I took a Journey into Stafford-

shire, and did not come back to Town before the

fourteenth of September, as many can witnefs ; for

a Hundred, and more, faw me in Staffordfhire

;

therefore, how I fhould in this Time be ailing here

Treafonable Stratagems, I do not well know or

underftand.

Here Mr. Sheriff advertifed the Prifoner, he

would do well to make better Ufe of his Time,

than to fpend it in fuch like Expreffions, for no

Body would believe him ; not that they thought

much of their Time, for they would flay ; but

fuch kind of Words did arraign the Proceedings

of the Court, by which they were tried.

"Wherefore Mr. Ireland concluded, and faid

;

/ do here beg of God Almighty to fhower down a
Thoufand and a Thoufand Bleffings upon his Ma-
jefty, on her Sacred Majefty, on the Duke of Yorkj
and all the Royal Family, and alfo on the whole

Kingdom. As for thofe Catholicks that are here, we
defire their Prayers for a happy Pajfage into a bet-

ter World, and that he would be merciful to all

Chriftian Souls. And as for all our Enemies, we
earneftly defire that God would pardon them again

and again, for we pardon them heartily, from the

Bottom of our Hearts ; and fo I befeech all good

People to pray for us and with us.

Then Mr. Groves faid ;

We are innocent ; we lofe our Lives wrongfully ;

we pray God to forgive them that are the Caufers

of it.

Pickering was reprieved 'till the Ninth of May,

1679, at which Time he was alfo executed. Ar-
riving at the Place of Execution, he appear'd to

the Spectator (after a Manner very unufual to

Perfons in his Condition) with a Countenance

not only calm, fweet, and ferene, but even chear-

ful, fmiling, and pleafed ; folemnly protefting

upon his Salvation, He was innocent in Thought,

Word, and Deed, of all that was laid to his

Charge. Then heartily praying for his Accufers

and Enemies, he faid to the Hangman, Friend,

do thy Office ; and foon after, quietly left the

World.

* To be read after their Sentence, in Vol. 2. Pag. 720,
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NUMBER XV.

An Account of (together with) the Writing kfelf that was
found in the Pocket of Lawrence Hill, at the Time he and
Green were executed (Friday the %ift 0/ February, 1678*0,)
for the Murder of Sir Edmundbury Godfrey, Ku *

'HT* l S vei7 fit the World fhould have fome
j^ Account of what was faid at the Execu-

tion of thefe Men, and how they came
to fay what they did.

Their Confeffion (as 'tis call'd) was a Denial
of the Facl, which was penn'd and prepared in
a very formal Manner, and taken out of the
Pocket of Hill, who had neither Pen, Ink, nor
Paper, all the while he was in Newgate; yet,
after he was dead, Captain Richardfon, the Mafter
of Newgate, faw the Executioner take it out of
his Pocket ; which is Verbatim, as follows.

IN OW come to the fatal Place where I muft
end my Life, and I hope with that Courage

that may become my Innocence : I muft now
appear before the Great Judge, who knows all
Things, and judges rightly ; and I hope it will
be happy for me a Sinner, that I am thus wrong-
fully put to Death. I call God, Angels, and
Men, to witnefs, that I am wholly ignorant of
the Manner, Caufe, or Time of the Death of
Juftice Godfrey ; although, on that Account, by
the Malice of wicked Men, brought to this
fliameful Death, which, I hope, will give me a
fpeedy Paflage to eternal Life : In this Hope I
die chearfully, becaufe of my Innocence, and the
Benefit of the precious Wounds of my blefied
Saviour, by whofe Merits I hope for Salvation.
I die a Roman Catholick, defiring all fuch to pray
for me : And I befeech God, in his Juftice, todif-
cover this horrid Murder, with the Contrivers
thereof, that my Innocence may appear. And
though from my Heart I forgive my Accufers,
yet I cite all fuch as have had a Hand in this
bloody Contrivance, before the great Tribunal of
Ood s Juftice, to anfwer for the Wrong they have
done the Innocent ; and particularly the Lord
Chief Juftice, and the Brothers of Sir Edmund

Godfrey, with Jury, Witneffes, and all their Par-
takers. O Lord, blefs and preferve his Majefty,
and be merciful to this poor Nation, and lay not
innocent Blood to its Charge. So I bid you all
Farewel in Jefus Chrift, into whofe Hands I
commend my Spirit.

Then turning to fome of the Officers, he faid ;
There is a Report up and down, that I have
confefs'd the Murder of Sir Edmundbury God-
frey to Dr. Lloyd; I do deny it.

This Paper was fhewn to Hilh Wife; and ftie
being demanded whether it was her Hufband's
Hand-writing, affirm'd it was not: And being
further afk'd, whether fhe convey'd it to him,
ftie protefted ftie knew not how he came by its
and declared that ftie never faw it before.

Then Mr. Green faid-,

IDefire all your Prayers : And as for Sir Ed-
mundbury Godfrey, I know not whether he

be dead or alive ; for in my Days I never faw
him with- my Eyes, as I know of; and if falfe
People will fwear againft me, I cannot help it I
pray God to blefs my King, and all good People.

Then Captain Richardfon told him, he had a
fair Trial, and wifh'd him not to refleft on others
but to prepare himfelf for Death : To which Mr*
Green reply'd, I pray God Almighty to forgive
them all

:
I never faw Sir Edmundbury Godfrey

(to my Knowledge) in my Life.
Mr. Berry being a Protefiant of the Church of

England, was reprieved till the 28th of the fame
Month, in hopes he would make fome Difcove-
ries : Neverthelefs, when he came to the Gal-
hows, he abfolutely denied all Knowledge or
Concurrence in the Fad for which he died; as
wi 1 be feen by the following Account of his
.behaviour.

• To be read after their Sentence, Vol. 2. Pag. 787.
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NUMBER XVI.

A Relation of Mr. Berry*j Behaviour and Difcourfe, from
Seven 6'Clock in the Mornings ^till he was executed. Writ-
ten fo foon as I got home. * George Wilfon.

WHEN 1 came to him in Newgate, I fay he had never been in the Room Mr. Prance"

found him upon his Knees, at his Pray- fpoke of, for he believed, one Time or other*

ers, with Dr. Patrick's Devotions in his that he had been in all the Rooms of the Houfe j

Hands. He told me he was glad I was come, but that, to the beftof his Remembrance, he had
and defired my Affiftance in Prayer. After I had never carried, in all his Life, a Two-penny
for fome while pray'd with him, which he did Weight into that Room ; but did acknowledge
very fervently, I believe, for almoft all the Time God's Juftice in his Death, for changing his Re-
he wept ; we then both rofe up together, and ligion for Intereft fake. Hearing him thus pofi-
had fome little Difcourfe. I told him, that as tively to deny the Fad, confidering Dr. Lloyd
the Law had condemned him, fo I could not but had been with him two or three Days before I

conclude him" guilty; and therefore did affure did not further prefs him, becaufe I came to him
him, that there was a ftrict Tribunal after this only for to affift him in Prayer: And therefore,

Life, before which we muff all appear \ and in after this little Difcoiwfe, we went to Prayers
particular for him, that there were but two or again, and before we had done, the Ordinary of
three Hours before he muft fuffer Death, and Newgate came in, to whom I gave Place,

come to Judgment; and therefore I did defire He begun to tell Mr. Berry, that he had found
him, that he would reveal to me what he knew him of a more ingenuous Temper than the reft

of the Murder of Sir Edmund Godfrey, that God's were; and wonder'd who had been tamperino-

Juftice might be glorified in his Death-, and that with him, to make him perfift in- the Denial of
he would not go out' of the World in his Sin un- the Murder, which if he would have confefs'd

repented of; which it muft be, if he did not ab- there was once Hopes of a Pardon ; but if he
hor it, and confefs it. He anfwer'd me, He would at laft confefs it, he would endeavour what
knew not any thing of the Facl for which he was he could to have him faved : And told him alfo,

condemn'd : This was fpoke with fome AfTeve- that it was no Argument, that others had foolifh-

ration. I hearing him give this Anfwer, afk'd ly thrown away their Lives, that therefore he
him, what were the particular Things that were muft do fo too ; therefore, fays Mr. Ordinary,
witnefs'd againft hinr, for which he was con- come tell me what is Truth. Mr. Berry an-
demn'd ? As I did conjecture then, I thought fwer'd, Tou have been before very pr effing upon me;
he feem'd to be unwilling to fpeak of this Mat- I cannot tell what you mean; (and ihew'd his

ter •, nor did his Words feem to come freely from Averfenefs again to fpeak of the Murder:) /
him : But he told me, that Mr. Prance f had mean, fays Mr. Ordinary, that thou wouldji tell me
accufed him for affifting in the carrying Sir Ed- what is Truth ; and prithee come tell me what is

mund Godfrey, after he was murder'd, into a Truth ? Truth, fays Mr. Berry, is not to tell a
Room in Somerfei-Houfe : He faid, He could not Lye ; not to fpeak that a Man does not know ; and

* From a MS. in the Library belonging to the Church of St. Martin's in the Fields. Read this, and the MS. Declaration
of Hill, after their Trials, Vol.2. Pag. 787.

f An ACCOUNT of the proceeding to Sentence againfl Miles Prance, for JVilful Perjury ; who was Sentenced in

the Court of King's-Bench, Weftminfter, upon a Conviction, by his oivn Confeffton, on the i$th of June, 1686,
in wilfully forfwearing hhnfelf at the Trials of Robert Green, Lawrence Hill, and Henry Berry, &e. in relation

to the Murder of Sir Edmundbury Godfrey.

MILEf) PRANCE, aSilverfmith, having been, the laft Eafter Term, arraign'd upon an Information of Wilful Perjury,

exhibited againft him in the Court of King's-Bench, for wilfully forfwearing himfelf againft Robert Green, Lawrence Hill,

and Henry Berry, &c. in relation to their murdering Sir Edmundbury Godfrey; and for which, upon his Oath, &e. they were ex-
ecuted for the faid Murder at Tyburn ; and he confeffing himfelf Guilty of the Perjury, fpecified in the faid Information, was,
onTuefday the 15th of this Inftant June, again brought to the Court of King's-Bench, to receive his Sentence. The Court having1

a while confider'd the Heinoufnefs of the Crime, and putting him in Mind of it, told him, It was well he was fo fenfible of
his Offence, it being fo great a one, as to extend to the talcing away the Lives of innocent Perfons, which did aggravate
it ; though one that had before him been found Guilty 'of two notorious Perjuries in that Court, continued obftinate to the
laft; and, for ought appears, has not hitherto (hewn any Rcmorfe. Yet feeing he (meaning the Prifoner) was fenfible ofhis
Crime, and had confefs'd it, the Court had confider'd his Condition, and would have fome.Compaflion on a true Penitent.

The Sentence of the Court was, " That he mould pay a Fine of One Hundred Pounds to the King : That he mould ap-
" pear before each Court in Wcjlminjtcr-Hall, &c. with a Paper upon his Forehead, expreffing his Crime: That on Monday
" next he fhould Hand at Weftminfter in the Pillory, between the Hours of Eleven and One, for the Space of an Hour ; on
" Wedncfday the like, before the Exchange ; and on the following Monday, at Cbari?ig-Crofs : And he was likewife Sen-
" tenced to be Whipp'd from Ne-jjgate to Tyburn; and he to continue in Prifon 'till all was perform'd."

Prance, upon the aforemention'd Exhortation, declared, That his laft Confeflion was the Truth j and that he was very
fenfible of, and forry for what he had done ; upon which the Court defired God to'continue hirn fo.

The Sentence pafs'd, the Keeper of the Gat eboufe was order'd to take back his Prifoner, which he accordingly did, con-

veying him to the Gateboufe Prifon, where he now /June 15, 1686,) remains in Cuftody.

this
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this is 'Truth. Well, fays Mr. Ordinary, come tell

me what thou knowejl of the Murder, and do not

damn thyfelf \ Says Mr. Berry, But I think you

would have me, by your thus prejfwg of me ; for I
did not know any thing of it, for a Fortnight after it

•was done. Mr. Ordinary then told him, he would

deceive himfelf, if he thought that any Abfoluti-

on, or any Indulgence, of either Prieft or Pope,

could fave him, without true Repentance : He
faid, He did not believe any fuch thing. Mr.
Ordinary perceiving that this Difcourfe did but

diforder him, and had put him out of that Com-
pofure and Calmnefs he was in before, gave it

over, and went to Prayers, till the Sheriff fent

to him, to come away to Execution. When we
were coming out of his Prifon-Chamber, Mr.

Ordinary afk'd him, if he fhould go along with

him to his Execution ; Mr. Berry begg'd heartily

that he would not, but defired me to go along

with him : Mr. Ordinary faid, it was his Place,

and he would go. We both went, and got into

the Cart to him, at the Place of Execution

:

When he had pray'd by himfelf a good while,

Mr. Ordinary defired him toconfefs to the People

his Crime, which was feconded by others that

flood by, faying, There was no Repentance with-

out publick Confeffion. Mr. Berry being thus

prefs'd again, he declared (otherwife I believe

he would not have faid any thing, but have gone
out of the World without fpeaking one Word
of his Innocency, or of the Murder ; for he
feem'd to be, both before and after, when prefs'd

again to confefs, to be averfe to it,) he was as

innocent as the Child that is new born. Pre-
fently the Sheriff flopp'd him from faying any
thing more, and told him, he was not to fuffer

him there to defame an honourable Court, but if

he had any other Thing to fay, he might : He
anfwer'd, he did not blame either Judge or Jury,
(and had before at firft pray'd, as for the King
and Queen, and Church, fo for the Magistrates,

that God would protecl them in their Duty,) bun
for his Accufers, he muff fay they had done him
Wrong, for he was not Guilty of that for which
he fuffered ; but he pray'd God to forgive them,
and that his Death might be the laft innocent

Blood that might be fhed in the Land; and
pray'd that his might never cry for Judgment.
After which, Mr. Ordinary pray'd for him, which
was very uneafy to him, and he defired him not

to do it. Then he defired me to pray for him ;

after which, I did not hear him fay any thing,

but left him praying : And when the Cart was
drawing from under him, he lifted up his Hands
towards Heaven, and faid, As I am innocent, fo
receive my Soul, O Lord Jefus !

NUMBER XVII.

Mr. Samuel Atkins his Account of his Examination be*

fore the Committee of Lords, appointed to examine after the

Murder of Sir Edmundbury Godfrey. *

November ill, 1678, being Friday, in the

Afternoon, about Five o' Clock, Mr.
Smith, one of the King's MefTengers,

came to Mr. Lawrenfon's, at the Rhenifh Wine
Houfe, in Weflminfter, (in Company with Mr.
Hanch, Chamber-keeper to Mr. Secretary Co-

ventry,) and fent from thence to Derby Houfe, to

fpeak with me ; who being then not in the Way,
Mr. Walband went over, fuppofing he might

have done what Bufinefs they came about ; but

he prefently returning, upon their telling him
their Bufinefs was with me, I went over to them,

and after I had fat a very little while, Mr. Smith

told me, his Errand was to defire me to go with

him to Mr. Secretary Coventry, to which I af-

fented mod readily, and afking him, if he knew
what the Occafion of it was, he told me, No,
and then pull'd a Warrant out of his Pocket, for

the apprehending me ; but told me, he had Com-
mands from Mr. Secretary, not to tell me of it,

or put it in Execution, unlefs upon my Refufal

to go with him ; to which I anfwer'd, There
mould be no Occafion for the Warrant, being
very free to go with him, which I thereupon
prefently did, and coming to Mr. Secretary's

Office, I met Mr. Thinn, and enquired of him,
If he knew the Reafon of Mr. Secretary's Mef-
fage to me ? He anfwer'd, That it was grounded
from a Letter he had newly received from a Com-
mittee of Lords appointed to examine after the

Murder of Sir Edmundbury Godfrey, defiring

him to find out, and fend to them one Samuel
Atkins. After a little Stay at Mr. Secretary's

Office, he came in, and immediately gave Orders
for the preparing a Letter to the Committee, to

accompany me thither, which was accordingly

done, and I went under the Care of the afore-

faid MefTenger, to the faid Committee, then fit-

ting at the Lord Marquis of IVinche/ler's Houfe,
in Lincoln's- Inn-Fields ; where being come, and

• The Trial of Mr. Samuel rftkins, for the Murder of Sir Edmundbury Godfrey, is printed in the Second Volume of the

Stale Trial;, p. 788. Itdifclofcs a Faft, which feems to have been induftrioufly conceal'd by the Court, at that Time, and
is not mentnn'd by any Hiftorian, that we know of: As every new Circumftance mull be agreeable, which tends to clear

op that myftcrious Piece of Hiftory, the Popifh Plot, we hope we (hall not be blamed for preferving the following Account,
which we have copied from the MSS. of Samuel Pepys, Efq ; formerly Secretary to the Admiralty, which are prcferved

in Magdalen College, Cambridge ; it giving a further Light into the Character of one of the principal WitnefTes on that Oc-
cafion; and withal, fhews the miferablc Condition, even of innocent Pcrfons, whofc Misfortune it i» to fall under State

Profecutioni.

the
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the Letter From Mr. Secretary fent in to them, I

was inftantly call'd for before them, who were the

Duke of Buckingham, Lord Shaftsbury,

Lord Halifax, Lord M. Winchefter,

Lord Ejfex, Lord Bifhop of London,

And Sir Philip Howard, attending ;

And the following Queftions were ask'd of, and

anfwer'd by me.

Ld. Shaftsbury. Pray, Mr. Samuel Atkins, do

you know one Mr. or Capt. Charles Atkins ?

Samuel Atkins. YeSj my Lord.

Ld. Shaftsb. How long have you known him ?

5. Atk. About two or three Years, I think.

Ld. Shaftsb. Are you related ?

S. Atk. No, my Lord, only for Name-fake

have call'd Coufins.

Ld. Shaftsb. Do you know, or believe, he

has any Reafon to do you a Prejudice ?

S. Atk. No, my Lord, I know of none, nor

ever gave him Occafion to have any.

Ld. Shaftsb. Did you ever tell him, upon Dif-

courfe about the Plot, that there was no Kind-

nefs (or a Want of Friendfhip, I think 'twas,)

'twixt Mr. Pepys and Sir Edmundbury Godfrey ?

S. Atk. No, my Lord> 1 never mention'd Sir

Edmundbury Godfrey's Name to him in my whole

Life, upon any Occafion that I remember ; nor

ever talk'd with him about the Plot.

Ld. Ejfex. Do you know one Child?

S. Atk. No, my Lord ; I have heard of fuch

a Man's being concern'd in the Victualling of the

Navy, but, to my Knowledge, never faw him.

Ld. Ejfex. No, no, this is another fort of a

Man, and one whom you will be found to know

very well.

S. Atk. My Lord, if upon feeing him I fhall

fo, I fhall not ftick to own it.

Hereupon, Child was call'dfor in, and appeared

to be an ordinary fort of a Seafaring Man.

Ld. Ejfex. Now, pray, don't you know this

Man ?

5. Atk. No, Sir, I never faw him in my Life,

to my Remembrance.

Ld. Effex. No ! What fay you, Child, don't

you know him ?

Child. No, my Lord, I never faw him in my
Life.

Then Child was prefently carried out of the

Room, and Capt. Atkins call'd for, who

came it at another Door of the Room, and

after mutual Salutations 'twixt us, the fol-

lowing Queftions were ask'd.

Ld. Shaftsbury. Pray, Capt. Charles Atkins,

What did Mr. Samuel Atkins tell you about

Mr. Pepys, and Sir Edmundbury Godfrey ?

Charles Atkins. My Lord, he told me there

was a Difference 'twixt his Mafter and Sir Ed-

mundbury Godfrey, and I ask'd him, If Sir Ed-

mundbury Godfrey was a Parliament-Man, or no ?

He faid, No : I ask'd him, Whether the Diffe-

rence was upon Occafion of Mr. Pepys's being

formerly accufed for a Papift in the Houfe of

Commons ? And whether Sir Edmundbury God-

frey might not be concern'd in doing that ? He
anfwer'd, No ; and that it was upon this Occa-

fion.

Samuel Atkins. My Lord, I guefs not at what

has led Capt. Atkins to fay this ; I afTure you, I

never told him in my Life one Word of it* rievef

talk'd to him about the Plot, or mention'd Sir

Edmundbury Godfrey's Name to him (as I remem-
ber) on any Occafion ; I am fure I never made
him a Subject for any Difcourfe.

Ld. Shaftsbury. Did you not, Mr. Samuel

Atkins, afk Capt. Atkins, Whether this Child

was a Man of Courage and Secrecy, and bid

him fend Child to Derby Houfe, to enquire for

your Mafter, but be fure not to afk for you ?

S. Atk. No, Sir, not in my Life, one Word
like it.

Capt. Atkins then anfwer'd me, You know,
Mr. Atkins, this Difcourfe was between us, in the

Lords Room, at Derby Houfe, in the Window.
Capt. Atkins, fays J, God, your Confcience,

and I, know 'tis notorioufly untrue : The laft

Time 1 faw you at Derby Houfe was, as I re-

member, on a Monday, Mr. Beverly (late Lieute-

nant of the Mountague,) being there prefent j

which I well remember, becaufe we all Three
came out of Derby Houfe together, about One
o'Clock at Noon, and parted in King-ftreet •, I

went to Dinner, and you Two towards White*

hall; Mr. Beverly, to whom I talk'd all the Way
going, having invited me to dine the next Day
at his Houfe, being Tuefday, which I according-

ly did. All that pafs'd between us then (our

Stay alone together, as I believe Mr. Beverly re-

members, being not half a Quarter of an Hour,)
was, That coming all Three out of the little

Office together, into the Lords Room, you
pull'd me to the Window next the Office Door,
in the faid Room, and afk'd me to lend you a
Crown, to which I affented ; and fo going down
Stairs, I ftaid back, Mr. Beverly going down
firft, and pull'd you by the Coat, and put the

Crown into your Hand, to prevent Beverly's ob-
ferving. This pafs'd the Jaft Time I faw you ;

the Time before was about the Middle .of Au-
gufl, a little before Bartholomew Fair, when you
came to me in the Lords Room, with one Capt.

Hurft, (your Familiar, but a Stranger to me,
having never but once, that I know of, feen him
before,) and told me, there was a Friend of
Capt. Hurft's, (poffibly you might name his

Name, and it might be Child, but I don't re-

member it,) that wanted the Employment of a

Purfer in one of the King's Ships, and had ap-

ply'd himfelf to Capt. Hurft, to do him what
Kirfdnefs he could, and offer'd him Ten Guineas
to be affiftant to him. Now, fays Capt. Atkins

to me, pray let's bring the Man to you, and
upon your promifing to do him what Kindnefs
you can, Capt. Hurft and I fhall have the Ten
Guineas, and you know Five Guineas, fays he,

will do very well for me, this Bartholo?new Fair-

Time. I then ask'd you, What the Man was ?

Whether he had been at Sea ? And whether he
had good Certificates ? You anfwer'd me, You
could not tell, being a Stranger to you, but you
would bring him to fpeak with me : I then bid

you fo to do ; and told you, all I could, or had
in my Power to do for him, was to lay his Pa-
pers before the Secretary, who, if he appear'd a
good Man, would lay them, with others, before

the King, when Occafion offer'd : You reply'd

then, That that was enough, and all you ex-

pected. After this, I call'd you (as I know you
remember) to the other Side of the Room, from
Capt. Hurft, and told you my Defires were, you

mould
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fliouidi not engage me in this Matter, to get the

itpoor Man's Money, lor that I would not do

tor any Confidcracion : You faidj Indeed* you
would not, nor would have me do any Thing,
*till I had feen and difcourfed with the Man,
You then cali'd to Capt. Hurfi, and invited him
and me to come to Dinner on the Morrow, to

your Lodging ; to which 1 agreed, and ask'd

you where you lodg'd ; you faid, You had told

me oft enough, but I had ne'er been fo kind to

come to fee you, and then told me where it was,

which I have now forgot, but think 'twas in or

near Wild-fireet. AJter this Difcourfe, you know,

we parted, and you, and Capt. Hurfi, left me at

Derby Houfe, and expected me, I fuppofe, at

Dinner, next Day ; but I, indeed, defirous to be

quit of any Thing that appear'd fo ill as the Bu-

finefs propofed to me, came not to you, nor ever

heard more of it from yourfelf, or Capt. Hurfi ;

Ld. Shaftsb. . Where did you live, before you
came to Mr. Pepys ?

S. Atk. I lived, Sir, formerly with Commif-
fioner Middleton.

Ld. Shaftsb. Then I am fure he was a Pro-

iefiant : But now you are brought into Bufinefs,

and have Accefs to St. James's ; 'tis to be fear'd

you may be otherwife, for we are apt to fufpect

People inclining tO the Sea.

S. Atk. I never had Temptation from within,

or without, to alter my Religion, and hope in

God I never fhall. Then the Duke of Bucking-

ham came from the other Side of the Room towards

me, and faid,

D. Buck. Well, Mr. Atkins, I ne'er faw you
before that I remember ; but I fwear you are an
ingenious Man : 1 fee {putting his Finger to my
Forehead) the great Workings of your Brain*

and would gladly for your own Sake have you

nor faw you again, 'till the aforefaid Twenty-firft declare to us what you know of this Matter,

of Otlobcr. This, Capt. Atkins, you know, is

all true, I appeal to yourfelf if it be not.-———
Ld. Shaftsb. Come, come, Mr. Atkins, you

are a feeming hopeful young Man, and, for ought

I fee, a very ingenious one : Capt. Atkins has

fworn this pofitively againft you, to whom he

bears no Prejudice, or Malice, but has acknow-

ledged feveral Obligations from you ; and to tell

you truly, I don't think he has Wit enough to

invent fuch a Lye •, be ingenuous, prithee, with

us, and confefs what you faid.

S. Atk. I affure your Lord (nip, upon my
Faith, which I am ready to bind with my Oath,

if you pleafe, I ne'er faid one Word in all my
Life like it.

Ld. Shaftsb. Indeed, we believe Capt. Atkins

to be a Man that has loved Wine and Women,
and been a debauch'd Man ; But whence would

you have us to think him to be a Rafcal ?

S. Atk. Why, my Lord, I would offer this,'

and fubmit to you to judge how far a Coward is

to be reckon'd fo. And hereupon, I related at

large the furrendring of the King's Ship bafely to the

Turks, and being new a Prifoner -, to which no

Anfwer was given.

Ld. Sbafisb. Pray, Mr. Atkins, What Reli-

gion are you of ?

S. Atk. A Proteftant, Sir, and my whole Fa-

mily ever fo.

Ld. Shaftsb. Did you ever receive the Sacra-

ment, or take the Oaths ?

S. Atk. No, Sir; but was under an Intention

to do it on Sunday next.

Ld. EJfex. 'Tis, indeed, Time
Ld. Shatftsb. Now, 1 am fure,

it ; you can't forgive Capt. Atkins

S. Atk. My Lordy I can never fay otherwife

than I have, (I thank your Lordfhip for your

good Thoughts of me) nor do I know one Word
more.

And to this Effetl, one after another^ did moji

of the Lords of the Committee urge me to fay

fomewhat, repeating very often their good Opi-

nion of me, and their great Sorrow for my
Obftinacy, which would bring the Prejudice

to myfelf, while by a Confejfion I could not

injure, but advantage myfelf ; Captain At-
kins joining with them to urge me to it, with

Promifes of making my Fortune thereby :

/ fiill gave the fame Anfwer, declaring my
utter Inability to fay one Word, and avowing

I never had to Captain Atkins.

Hereupon we were both ordered . to withdraw^

which we did, and after a little Stay without,

they cali'd me again to them, and my Lord
Shaftsbury began*

Ld. Shaftsb. Mr. Atkins, truly we are, every

Lord of this Committee, very forry to be thus

plain with you, but here being ib pofitive an

Oath againft you, we cannot anfwer to the Par-

liament the doing lefs than committing you to

Newgate.

S. Atk. What your Lordfhips pleafe ; if you
fend me to be hang'd, I can fay no more, or

otherwife.

S. Atk. Yes,

and do ; and to

my Lord,

fnew it to.

I affure you I can,

you, I alfo remit to

him the Money he owes me, (about Fifty Shil-

lings,) and am ready to receive the Sacrament

with a clean Confcience. I confefs I have not

done it, as not thinking myfelf oblig'd by any

Employment I had to do it, and m'anyThou-

fands of my Age, (Good Prolejlants,) will be

found not to have done it.

Ld. Shaftsb. How long have you lived with

Mr. Pepys ?

S. Atk. Four Years laft Augufi.

Ld. Shaftsb. How old are you ?

S. Atk. Twenty-one Years, the twenty-ninth

of that Month.

Vol. V1IL

Then they again repeated their Advices feve-

rally to me, to declare what I knew, and greatly

you won't do pitied me in the ill Fortune which otherwife

would attend me. I as often repeated what I

faid at firft, of my knowing nothing of what

Captain Atkins had fworn. At laft Sir Philip

Howard (who flood by all this while) told me,

I could not have lived fo long Time in an Office

of Bufinefs, but I muft know the Laws of this

Nation to be fuch as would bring me under fe-

vere Punifhment, if I fhould be found to con-

ceal this Matter, which I am well perfwaded you

muft know of, (fays he,) for that I have fo feri-

oufly and very ftriclly examin'd Captain Atkins

about it, and I know he would not tell me a Lye.

Befides, he has no Reafon to do it towards you,

and being a Gentleman, Son of Sir Jonathan At-

kins, my Nephew, otherwife well related, and

won't want an Eftate of his Father (if he pleafes)

5 X when
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when he dies, he can*t be thought to attempt to

do it againfl any body. I told him, I very well

knew the Laws of this Nation in that Point, and

as well knew the Laws of God to be fuch as

would draw a worfe Punifhment upon my Head,

if I could tell a Lye, or invent any thing to the

Prejudice of another Man, and that I muft do,

if 1 faid any thing in this Matter, different from

what 1 have done.

After this, I was order'd to withdraw, and

Captain Richardfon, Keeper of Newgate, (who

waited without with the aforefaid Child,) called

in, and a Warrant deliver'd to him in the fol-

lowing Words, for his keeping me in his Cufto-

dy, viz.

Toti are herewith to receive the Body of

Mr. Samuel Atkins, for Sufpicion of

Felony, in concealing the Murder of Sir

Edmundbury Godfrey, and him fafely

to keep, until
"' he fhall be thence delivered

by due Courfe of Law : And for fo doing,

this fhall be your Warrant fufficient.

Given under our Hands and Seals this

firft Day of November, 1678.

Sign'd,

'To the Keeper of the Gaol of

Newgate, for the City of

London, and County of

Middlefex.

Buckingham,
Winchefter,

P. Howard.

Memorandum. The Depofition made by Cap-

tain Atkins againfl me, from whence thefe Exa-

minations proceeded,' and my being committed

to Prifon was grounded, hereafter follows in the

exprefs Words thereof, as they were reported by

the Committee to the Houfe of Lords, and en-

ter'd in their Book, viz.

Die Martis 12 Novemb. 1678.

the Examination of Charles Atkins, Efq; taken

upon Oath before me, One of His Majeftfs

Juftices of the Peace for the County of Mid-
dlefex, and Liberty of Weftminfter, this firfl

Day of November, 1678.

SAlTH, That in Derby Houfe, being in

Difcourfe with Samuel Atkins, (Clerk to Mr.
Pepys, Secretary of the Admiralty) the faid

Samuel did fay, That Sir Edmundbury Godfrey

had very much vilified his Mafter, and that if he

liv'd long would be the Ruin of him ; upon which

the faid Samuel did afk this Examinant whether

he did think Child to be a Man of Courage and

Secrecy ; to which this Examinant did reply,

That the faid Child had been at Sea, and had

behaved himfelf very well, as he had been in-

form 'd ; upon which the faid Samuel did bid

this Examinant fend the faid Child to his Mafter,

Mr. Pepys, but not to him the faid Samuel, for

that he would not be ken to know any thing of

it. This Examinant did endeavour to find out

the faid Child, but did not meet with him till the

Day after this Difcourfe had happened betwixt

him and Samuel Atkins, at the Three Tobacco-

Pipes in Holbourn, where this Examinant did tell

Child, that Secretary Pepys would fpeak with

him ; and the nexc Time that this Examinant
did fee the faid Child, (after that he had given

him that Direction) he, the faid Child, did en-

deavour to engage the faid Examinant to join

with him in the Murder of a Man. The PartN
cul'ars of which, this Examinant hath declared

before the King and Council, Wednefday lafl paft.

Taken before me, One of His Maji'fy's

JujUces of the Peace for the County

and Liberty above-mention''d.

P. Howard.

Upon this Depofition Was grounded the afore-

recited Warrant for my Commitment, by Venue
whereof, Captain Richardfon carried me pre-

fently to Prifon, where I remained in a Room of
his own Houfe, without having Liberty to write

to, fee, or fpeak with any body, till Wednefday
the fixth Day of November, 1678, when havino-

well ruminated on what had paft at my late Exa-
mination, I defired Captain Richardfon to acquaint

the Lords of the Committee, that at their next
Meeting, I would pray to be brought before

them, which he promifed to do, and did, and on
the faid fixth of November. 1678, being Wedncf-
day, I was carried by him to the Committee, con-
fifting of the fame Lords as before, then fitting

at the Lord Privy-Seal's Chamber by the Parlia-

ment-Houie, where the following Queftions weie
afked.

Nov. 6. Ld, Halifax. Well, Mr. Atkins, we hope
l67 8

- you have confider'd of this Bufinefs, and
are ready to give us fome Light in it.

S. Atk. My Lord, 1 have well indeed confi-

der'd of it, and I hope am prepar'd to fhew
your Lordfhips that nothing is to be expected

from me, and fo my Liberty will not be denied
me.

Ld. Halifax. Nay then, Mr. Atkins, if you
come to that, you muft flay 'till we fend for Cap-
tain Atkins, if it be ought you would fay againfl-

him, or his Accufation.

S. Atk. My Lord, I hope I fhall confute him
in feveral Circumftances, which I have better

confidered, and clear to you my Innocence.

Ld. Shaftsb. WHy, Mr. Atkins, Captain Atkins

declares to us he has much more againfl you, and
feveral other Circumftances, by which, he fays,

you'll appear the worft Man living.

S. Atk. My Lord, if you pleafe, I defire he
may be fent for.

Upon this I was ordered to withdraw, and
Captain Atkins being fent for to Sir Philip How-
ard's, in Scotland-Yard, came in about Half an
Hour, and meeting me in the PafTage leading up
the Stairs to the Chamber where the Council
was fitting, I obferved his Countenance altered

extremely, and took Notice of it to him : He
paffed by me, and went up the Stairs,- and flay-

ing there in Expectation of being call d, I went
to him with my Keeper, (Mr. Lion,) and dif-

courfing together, I afk'd him what had induced

him to bring this Mifchief upon me, and whe-
ther he defign'd to ruin me, that had preferv'd

him from it. He anfwer'd, No, No, not he. I

further afk'd him, if I look'd like one that had
done, or knew of any Murder ; and whether he

thought in his Conference I did : No, faith, fays

he, I dare fwear for you for that Matter, only

thefe Words paft between us : Well, fays I, you
fay 'twas between us, fo 'tis impoflible to contra-

dict your Oath ; but God, you and I know, 'twas

not fo. Hereupon, after fome little other Dif-

courfe, he went down Stairs, and I following him,

afk'd
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BfkM him over asain, Whether he had any Thinp;

more to fay againft me, or whether indeed he

thought I knew any Thing of the Murder ? To
\vhich he anfwered (as before,) No, not he, he did

not think it ; cf which I defired Mr. Lion to

take Notice ; and prefently after this, the Lords
call'd for us both in, and laid ;

Ld. Shaftsb. Well, Mr. Atkins, What is it you
have to fay ?

S. Atk. I defire, my Lords, if you pleafe,

that Captain Atkins's, Information may be read

to me, or elfe I fhall repair to my Memory to

repeat it.

Lords. Do, repair to your Memory.
Then 1 recited it as 'tis herein before men*

tioned, and anfwer'd to it thus : As to his pofitive

Oath, my Lords, about the Difference he fays I

told him was between Sir Edmundbury Godfrey

and Mr. Pepys, that can admit of no more than

my denying it; and being ready and defirous, if

you pJeafe, to fwear to the Truth of what I fay.

As to his Queftion, Whether Sir Edmundbury
Godfrey was a Parliament-Man or not, and the

A.ifwer he fays I mould give him, that he was
not, I am alfo as ready to depofe, that to this

Minute, I don't know whether he was fo or no,

and fo could not make him that Anfwer. Then
as to the Rife of the Difference to be, as he calls

it, upon this Occafion, the laft Time I faw Cap-
tain Atkins, (before Sir Edmundlury Godfrey's

Death,) was about the Middle of Augufi, a little

before Baribolomeiv Fair-Time, and Jong enough
before any Difcovery was made of the Plot; fo

pray what means he by upon this Occafion ? Be-
sides, I affure your Lordfhips, I did not know,
till after the Death of Sir Edmundbury Godfrey,

that he took any Depofitions, or was otherwife

inftrumental in difcovering any Part of the Plot ;.

and the firft Notice I had of it, was from my Fel-

low Clerk, Mr. Walbank, who told me, (I think

on the Monday) in this Manner of it : Poor Sir

Edmundbury Godfrey I Why, fays I, pray what's

the Matter with him? Why, they fay, replies he,

he is murder'd by the Papifis, having been gone
from his Houfe, and not heard or this Day or
two : Lord, fays I, why fhould he be murder'd,
a very good and honeft Gentleman ? I but (fays

Walbank,) the Reafon of it was, as 'tis faid, be-
caufe he was the firft that took the Depofitions,

fife, about the Plot. Upon this the Lords all

cry'd out, they did not believe 'twas poffible I

that liv'd in an Office of fo great Bufinefs, fhould
not hear of his taking -the Depofitions till after

his Death, fince they were done (I think they
faid a Month before the King went to New-
market) and carried to the Council. I anfwered,
and induftrioufly afferted, what was really Truth,
that I did not. But my Lords, fays I, pray
fuppofe (what is fo utterly in Fact untrue) I had
faid to Captain Atkins what he fwears I did ; I

muft now declare I had no Ground to fay fo

;

and that it muft arife purely from my own Inven-
tion, and if I invented a Lye, I muft fuffer for

doing it ; And pray, my Lords, what will come
on't? Nay, nay, fays my Lord Shaftsbury,

leave us to make the Ufe of it ; do you but con-
ftfs it, you fhall be faf*, and we'll apply it. My
Lord, fays I, I can't do it ; I hope 1 never fhall

tell a Lye to any Man's Prejudice, tho' 1 meet
with ne'er fo great Danger. My Lord Shaftf-
bury anfwer'd, Indeed, Mr. Atkins, Ten then may

r againft you, and for ought 1 know all be-
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lye you ; And are you innocent ? You're moft un-
fortunate, and Captain Atkins the greateft Villain
in the World. Pray, look one another in the
Face, (fo we gazed very earneftly) and my Lord
Shaftsbury went on, fpeaking to Captain Atkins:
Come, Captain Atkins, confefs truly and ino-eniu-
oufly, Have you belyed Mr. Atkins, or no ?° May-
be you may have miltaken ; pray confider it, and
remember the Injury you'll do this young Man,
if this be not true : You won't have more to an-
fwer for before God, if you fhould wafie and
deftroy an.Emperor and his Country, than you'll
have if you wrongfully ruin him, who is in him-
felf (as every Man is) a little Emperor. After
this Sort my Lord Shaftsbury preffed Captain At-
kins very home, and while he was doing fo, and
we looking fte^Lftly upon each other,°Captain
Atkins's Countenance chang'd very white, which
I taking Notice of, and obferving to the Lords,
my Lord Marquis of Winchefier cried, Where,
where ? I don't fee it. My Lord, fays I, I hum-
bly conceive 'tis very apparent : I, I, where ? fays
his Lordfhip, turning his Head away ; the other
Lords faid nothing. Then Captain Atkins hav-
ing a Tobacco-Pipe rolling about in his Fingers,
upon the Table, threw it down, and faid, Why
fhould I fay fo, my Lords, if he had not told
me ? Thereupon I grew indeed angry, and preffed.
very hotly for my Liberty, avowing my Inno-
cence withfeveral Proteftations ; but all was too
little. My Lord Bifhop of London (whom I took
to be more tender-hearted than the reft) I ap-
ply'd myfelf to, and talk'd about my Religion,
and of my having never gone to Mafs, nor ever,
known,, or feen any Prieft in my Life that I re-
member'd. He at laft was pleafed to fay, Truly
I believe you are a Proteftant ; but this Oath is
greatly againft you, and he ftill affirms it pofi-
tively. My Lord, fays I, 'tis very ftrange I
fhould invent fuch a Lye to tell Captain Atkins
of my Mafter ; I hope I fhall not be found fo
faithlefs a Servant, when I never in my whole
Life heard Mr. Pepys mention Sir Edmundbury
Godfrey's Name, that I remember, but upon an
Occafion (which I mention'd at large) of our
going before him about fome Money loft from
Mr. Pepys's Houfe, and then they appear'd as
great Friends as could be, and fhew'd mutually
very great Expreffions of Kindnefs and Refpecf.
'Tis ftrange I fhould afk him of the Courage and
Secrecy of a Man I never faw ; and as ftrange to
bid him fend him to my Mafter; who will, I
fuppofe, declare whether I ever fpoke to him
about any fuch Man, as I am fure I did not, nor
could. At laft, my Lord, fays I, I avow to you,
Mr. Pepys never in his Life committed any Secret
to me of any Kind, nor ever mentioned, upon any
Occafion, one Word about Sir Edmundbury God-
frey. And this your Lordfhips would eafily
believe, if you knew how tottering I (land in his
Opinion, having been once parted from him,
and at this Moment I believe remain under his ill

Apprehenfion. Why, fays my Lord Bifhop,
are you given to Drink, or Debauchery? No,
my Lord, I thank God not. But Mr. Pepys is

very fevere in his Houfe, and for the leaft Ab-
fence from it without his Knowledge, will dif-
card any of his Servants from his Favour : I

coming very young to him, was inclin'd, thro'
Boyifhnefs, to too much Defire of Eafe and Li-
berty, and fo begot and continued his Severity
towards me.

While
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While I was thus talking to my Lord of Lon-

don, Captain Atkins was difcourfing to the other

Lords, at the other End of the Room, and my
Lord Shaftsbury obferving what we both faid,

turn'd towards me, and ilopp'd my going on:

Why, you talk, Mr. Atkins, (fays my Lord,) 'twill

be made appear, that you are the greateft Favou-

rite he has; you read all his Letters, read to him.

by Night; And what fay you, if I can prove,

from the Servants in your own Houfe, that you

are reputed a Papift ? My Lord, fays I to that, if

your Lordfhip can do that, or any Man in the

World, prove I am in the leaft wife, or ever

was inclined that Way, I'll be contented to be

hanged, without faying a Word more. My Lord

Shaftsbury goes then on again; Pray, Mr. At-

kins^ What Books did you ufe to read to Mr.

Pcpys ? My Lord, fays I, I have not lately read

any to him, but formerly I have read the Bible,

and other good Books ; fometimes Hiftory, other

Times Divinity. — Never any Popifh Books?

—

No, never in my Life, I allure your Lordfhip,

never any ; but, as I remember, one Bock of an

Englifh Divine's, about their Error in their Doc-

trine of Tranfubftantiation, but the Book's Name
I forget.

After all this, I found I muft return to Prifon

;

I offered Bail, which being deny'd me, I pray'd

Liberty, that my Sifter might come to fee me,

which was granted fhe fhould for one Time, the

Keeper of the Prifon to be by while fhe ftay'd with

me ; and after that I withdrew, and Captain At-

kins together; he, as foon as I was out, ftepped

in to the Lords again, and (as I underftood after-

wards) defired the Keeper might have Orders

for his coming to me, upon his Suggeftion to the

Lords, he would bring me to confefs, which was

granted he fhould; and fo I was recarried to

Prifon, and remain'd there 'till Friday the. Eighth

of November, without having heard from, or

feen any Perfon, faving my Sifter, who came

to me the Day before, and remained in the

Room Half a Quarter of an Hour with Captain

Richardfon.

Friday Morning, being the Eighth
Kosher 8, of Member, Capt. Atkins comes up

to my Chamber (with Capt. Richard-

fon, in whofe Houfe I ftill remain'd,) and finding

me in Bed, throws open the Curtain, and bids

me Good Morrow; I feeing who it was, leap'd

out of the Bed, and returning his Good Mor-

row, called to Capt. Richardfon, who was going

down Stairs again, and pray'd I might fpeak a

Word with him, and fo taking him into the next

Room, For God's Sake, fays I to him, don't

leave me alone with this Man, who having al-

ready fworn faVfely againft me, will, for ought [

know, go back to the Lords, and fwear any

thing more he lifts ; Capt. Richardfon anfwered,

The° Lords had directed he muft, and he muft

be alone with you : Oh ! pray, fays I, fuffer it

not, for I vow I won't fpeak one Word to him

alone. Notwithftanding this, Capt. Richardfon

pull'd to the Door, and left us both together, pro-

mifing to return immediately. The Door was not

fooner fhut, and Capt. Richardfon gone, than

Capt. Atkins, wringing his Hands, and crying with

the Tears upon his Face, faid to me, Oh ! Mr.

Atki;?s, we are both undone! How undone? fays

I. Oh Lord ! fays he, there's a Man come to

Town laft Night, lay at Mr. Secretary IVilliam-

hn% was examin'd two Hours by the King, and

has fworn pofitively againft you, That you wer^j

or were to have been at the Murder of Sir Ed-
rnundbury Godfrey ; I am not, fays he, very per-

fect whether. Well, fays I, God blefs him

:

But how, pray, are you undone ? 'Tis I am fo,

if this be true: Says he, (ftill crying, and laying

his Hand upon his Breaft,) I am undone. That's

true indeed, fays I, your Guilt upon your Con-
fcience, in bringing this falfely upon me, has

undone you to the Purpofe. But, pray, who is

this Man ? Do you know him ? I don't know
his Name, fays he, nor ever faw him but once r
before, and that was in Effex Buildings ; the

Woman of the Houfe being arrefted where we
were, he and I refcued her from the Bailiffs.

'Tis ftrange, fays I, he fhould eome and enquire

for you, and find you out as foon as e'er he came
to ToWn, and you not know him, nor ever faw
him but once. 'Tis fo, fays he ; he came to me,
to enquire about a Gentleman we had Bufinefs

with before he went out of Town. Well, I an-

fwered, I can't help what he has done ; I thank
you for all this, but wont doubt, if Twenty
fwear againft me, 1 fhall appear innocent, I am
fure I fhall to the laft Moment of my Life. Pray,

Mr. Atkins, fays he, confider of it : My Uncle,

Phil. Howard, bid me come to you, to tell you
of it, and pray confefs, before 'tis too late, and
you repent you did not; there's nothing can

hurt you, but your Fortune rnay be made by it;

And what need you care for your Mafter ? Pray,

fays I, Why don't you as well afk me to forego

my Salvation ? A Thoufand Deaths fhall not ex-

tort a Lye from me ; and you know I can fay

nothing : Pray confider you of it, and repair

the Injury you have done me, as well as you can.

In the Middle of our Difcourfe, walking toge-

ther in the Room, he fuddenly flood ftill, and
turning toward me, You did not tell me, fays he,

your Mafter had a Houfe at Roany in France',

neither, did you? Oh ftrange! fays I; Why,
have you fworn that too ? No, not I, replied he,

What fhould I fwear' it for ? But you told me
fo. At which, being greatly furprized and
amazed, I could not prefently fay any Thing to

him, and while I was filent he goes on. And
you know, fays he, you defired me to impeach
your Mafter about this Murder, becaufe .he

fhould keep it off from the Duke of York. Oh

!

Lord of Heaven ! fays I, And have you depofed

that too ? No, not I, fays he ; What fhould I

fwear it for ? But you know you told me fo.

Mr. Atkins, fays I, you are the greateft Villain,

and worft Man in the World, and I am fure you
will repent the curfed Mifchief you have endea-

voured to do me, by your damn'd falfe Inven-

tions and Oaths : And while I was, after this Sort,

talking to him, he interrupted me, bidding me
confider of it againft the Afternoon, when he faid

I fhould be call'd for before the Committee of
Lords ; and fo took his Leave, and went away.

In the Afternoon of the faid Friday, being the

F.ighth of November, 1678, Capt. Richardfon

fent for me out of my Chamber, and caufing a

Pair of Irons to be put upon my Legs, he fearch'd

me, and took what Papers he found in my Poc-

kets, into his Poffeffion, and immediately carried

me to the Committee of the fame Lords as before

at my Lord Privy-Seal's Chamber, adjoining to

the Parliament-Hcufe; where having waited
'

without fome Time, the Lords fent for me into

the Room, where I found a Perfon ftanding on
the
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the Far Side of the Table, with a blackifh Perri-

wig, and a Campaign Coat, (and whom I fince

underfland to be- Mr. Bedlow,) he came toward

me at my coming in, look'd me earneitly in the

Face, faluted me, which I return'd, and fo went

again to the further Side of the Table ; and thefe

Queftions were afked, and thus anfwered.

Ld. Shaftsbury. Mr. Atkins* Do you know this

Gentleman ?

S. Atkins. No, my Lord, I don't know I ever

faw him in my Life.

Mr. Bedlow. I believe, Sir, I have feen you

fomewhere, I think, but cannot tell where : I

don't, indeed, remember your Face;

D. Buckingham. Is this the Man, Mr. Bedlow ?

(Pointing to me.)

Mr. Bedlow. My Lord, I can't fwear this is he

;

'twas a young Man, and he told me hi Name was

Atkins, a Clerk, belonging to Derby Houfe; but

I cannot fwear this is the lame Perfon.

Ld. London. Where were you, Mr. Atkins, on

Monday the Fourteenth Day oiOtlober laft, between

Nine and Ten at N ight ?

S. Atk. I can't well remember, my Lord, but I

fuppofe at Home, for I am feldom out at that

Time of Night.

Ld. London. Were you in the Pell-Mell, or

that Way, that you remember ?

S. Atk. No, my Lord, I believe verily not.

Hereupon, the Gentleman, Mr. Bedlow, was

ordered to withdraw ; and my Lord Shafts-

bury calling me to him, /aid to me ;

Ld. Shaftsbury. Mr. Atkins, if you are inno-

cent, you're the molt unfortunate Wretch living.

Pray attend to what I fay ; I affure you, 'tis good
News for you. There remains but one Way in

the World to fave thy Life, and that I would
have you make Ufe of 5 and you may do it with-

out Injury to yourfelf, if you will. Confefs all

you know; and make a Difcovery of this Matter,

and your Life fhall be fav'd.

* S. Atk. My Lord, had I any to make 5 could

I fay one Word, more or lefs, in this Matter ;

or were I at all guilty in any Part of it, I fup-

pofe you'll pleafe to believe, that the Horror of

my Confcience, and the Punifhment I fhould

juftly expect from God and Man, for fuch Of-
fence, would lead me to make an ingenuous Con-
fefiion, to fave my own Life, that I might there-

by get Time to repent, and beg Forgivenefs

From God Almighty. But as I am innocent in

every Part of what is laid about me, I hope
you'll neither advife, or defire me to go about

to wrong my Confcience, or (lain my Soul, to

endeavour to live a few Moments in this World,
and to avoid Death for a Time, which will, at

length, overtake every body. I allure your
Lordfhips, my Prayers are to God Almighty,
to give me Grace and Strength to go through to

the laft, and rather fuffer a Thoufand Deaths,

than as much as tell a folemn Lye to the Prejudice

of any Perfon.

Ld. Shaftsb. Then I tell you what, Mr. At-

kins, and that I ne'er faid to you before ; fince

you are fo gallant, I allure you, you'll either be

hang'd, or Knighted ; if the Papifts rife and cut

our Throats, you'll be Knighted ; if not, you'll

be hang'd. Here's firft what you faid to Mr.
Atkins, and then this Gentleman's Oath, which
though not pofitive, yet with fuch Circumftan-

ces againft you, as I doubt, whether a Jury, in

Vol. VIII.

this Cafe; won't find you Guilty; befides, other

collateral Circumftances there may be : And ano-

ther Thing there is, that there are leveral others,

well known to this Mr. Bedlow, to have been
concern'd in it.

D. Buckingham. And are here in the Houfe, in

Cuftody.

Ld. Shaftsb. And if one of thofe fwear you
were in it, all the World cannot fave you.

S. Atk. My Lord; my Prayers are, and fhall

be; that one Perfon may but be detected, who
was really in the Murder; and I am fure 1 fhall

be acquitted ; and I cannot fuffer, but from the

Thing's being mifplaced.

D. Buck. Oh, he'll confefs nothing, he expects

a Pardon.

Ld. Shaftsb. I'll fecure him from that, I warrant

you •, there's Three Hundred to One.

S. Atk. My Lord, I expect no Pardon, but

defire Death when I am found to deferve it : I

have nothing to truft to but my Innocence, next

to the Goodnefs and Juftice ofGod Almighty, to

whom I commit myfelf.

After this, I was direcled to withdraw, and
the Keeper ordered to carry me back to Prifon*

which was accordingly done.

Memorandum. The Depofition made this 8th

of November, 1678, before the Lords of this

Committee, by Mr. Bedlow, concerning this Mat-
ter, hereafter follows in the exprefs Words thereof;

as they were reported by the faid Committee to

the Houfe of Lords, and entered in their Journal
Book, viz.

Die Martis 12 Novembris, 1678.

The Examinations taken, November the %th+

1678, at the Committee of Lords, for enquiring

into the Murder of Sir Edmundbury Godfrey,

were read as follows.

William Bedlow, being fworn in the Lords
Houfe, was call'd in and examined, faith

on his Oath, That this Examinant being treated

with by Mr. Leefaire^ and Mr. Welch, who are

two Jefuits, about the Beginning of ORober laft,

they offered him a Reward of 4000/. if he would
be One of the Four, or Six, that fhould kill a
Man, that was a great Obftacle of theirDefign;

he, this Deponent, promifed to be one to do it,

upon their giving him Notice. Afterwards,

(viz. the Friday before Sir Edmundbury Godfrey

was mifiing,) Mr. Leefaire met him, this Depo-
nent, about Four of the Clock, in Grays-Inn-

Walks, and appointed to meet him again in the

fame Place, about Four of the Clock the next

Day, to do that Bufinefs : That upon taking the

Sacrament to do it, he, this Deponent, fhould

have the Money paid to himfelf, or any Friend
he fhould name ; but he, this Deponent, not

liking the Defign, failed of meeting him : The
next Night after, being Sunday, he met Mr. Lee-

faire again, by Accident, in Fleet-Street, going
into Redlion- Court, about Five of the Clock }

Mr. Leefaire then defired him not to fail of meet-
ing him the next Night, (being Monday,) about
the fame Flour, at the Palfgrave's-Head Tavern,
that he might employ this Deponent in fome
other fpecial Bufinefs ; but this Deponent came
rarer than the Time appointed, and fo failed to

meet him theie, but left Word at the Bar of that

Tavern, that he would meet him at Eight of

5 Y the
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the Clock in the Cloifter of Somerfet-Honfe Court;

and accordingly, betwixt Eight and Nine of the

Clock, this Deponent came thither, and found

Leefaire walking there, who laid, he had ftay'd

almofl an Hour for him; they pafTed the Time
there about Half an Hour, Leefaire telling him
how much the Church of Rome, and the Pope,

were obliged to him, and what Rewards he mould
have for his Secrecy and Fidelity to them.

Afterwards he defired him, this Deponent, to

Walk into the midft of the Court, where he, the

laid Leefaire, might fay fomething to this De-
ponent, and no body over-hear it; and there he

told this Deponent, that the Perfon whom he

was to kill, was kill'd, and his Body then lay in

Sbmerfet-Ho'ufe; and that he did believe, that the

Excufe which this Deponent had made him be-

fore, for hot coming to the murdering of him,

was real ; and that he knew his Fidelity was fuch,

that he fhould have half the Reward, if he would
help to carry the Body to a Place where they had

chofe to lay him.

This Deponent afked to know firft, Who were

to be the Perfons that were to go with him ?

Leefaire told him, they were himfelf, Mr. Walfh,

the Lord Bellafis's Gentleman, Mr. Atkins, (Pe-

pys's Clerk,) and one that he had often feen in

the Queen's Chapel : Then Leefaire brought this

Deponent by the Hand, in the Dark, through

the Entry, Unto that Room, which he fheWed

the Duke of Monmouth, and knock'd foftly with

his Finger at the Door; and when it was opened,

Leefaire -led this Deponent into it, which was

dark : Leefaire then pulled a dark Lanthorn from

under his Coat, and fhew'd a fmall Light in the

Room, where this Deponent faw the Perfons he

before mentioned ; of whom this Deponent knew
Leefaire, Mr. Walfh, and the other Perfon he

faw often in the Chapel; and the other Two
own'd themfelves, the one to be the Lord Bella-

fis's Servant, and the other to be Mr. Atkins,

\Pepys\ Clerk.)

And this Deponent faith, That they did

agree to carry the Body in a Chair to the Corner

of Clarendon- Uoufe, and there to put him in a

Coach, to carry him to the Place where he was

found. Having concluded this, they agreed to

carry him off at Eleven of the Clock the fame

Night : Then fome of them turning about, they

throw'd off a Cloak that lay upon him, and

fhewed this Deponent the Body. This Depo-
nent afked them, who it was ? They told him, it

was an old Man, that belonged to a Perfon of

Quality, who had taken fome Examinations

tending to the Difcovery of their Defign. This

Deponent afked them further, Why it was not

more proper to kill the Perfon of Quality himfelf?

They anfwer'd, No ; for this Man had the Exa-

minations in his own Cuftody; and that their

Defign of getting him thither, was to get him to

fend for them by fair Means or foul, and then

they did not queftion, but the next Examination

"would be fo contrary to that, that it fhould, up-

on their Trials, appear two feveral Stories

;

and when they fhould be brought to Trial, upon
the latter Examination, they would produce the

former to contradict it, that it might feem' Par-

tiality to the World : Upon which Reafons, this

Deponent feemed fatisfied, and afked them, Where
they killed him ? They told him, At Somerfet-

Houfe. Then this Deponent beg'd their .Pardon

for Half an Hour, and he would wait upon them

again ; but this Deponent went away, and came"
no more : But the next Day, about Eleven of
the Clock, this Deponent met Leefaire by Acci-
dent, croifing Lincoln'-'s- Inn-Fields, and then they
went together unto the Grej -bound Tavern in
Fleet-Street; Leefaire (putting his Cane up to
his Nofe,) faid, He had fomething to fay to
him : Leefaire there charged this Deponent for
not coming the laft Night, according to his Pro-'
mife; this Deponent told him, He was not wil-
ling to come, becaufe he knew the Perfon : Lee^
faire then afked him, Who it was? This Depo-
nent told him, it was Juftice Godfrey ; Leefaire
then acknowledged it was fo, and he was willing
to difpenfe with this Deponent's not coming, if

he would affure him of his Fidelity.

This Deponent then afked Leefaire, How they
got him thither, and where they found him ?

Leefaire told him, That himfelf, Walfh, and the
Lord Bellafis's Gentleman, met him by the
King's-Head Inn, in the Strand, eroding the
Street, in the Evening, before Five of the Clock*
and told him, That if he would pleafe to go
with them fo far as Strand- Bridge, they would
bring him to a Place near St. Clement's Church,
where there were a Company met, principal
Plotters of that Defign againft the King, and
there (if he would go preft-ntly,) he might take
them, and the principal of their Papers ; he an-
fwered, That he thought it not convenient to go
himfelf, but he would fend his Warrant, and the
Conftable : They told him, If he did make fo
much Delay, they might be gone ; and that if

he would walk up fo far as Strand-Bridge, one of
them would go and call a Conftable to him there,

and he might give his Order prefently : Where-
upon, he walk'd with them fo far as Somerfet-

Houfe, and there they made a Halt : They told
him, it would be lei's obferved, if he walked in

Somerfet-Houfe, than to Hand in the Street ; and
thereupon, Two of them walked in with him,
and the other pretended to go call a Conftable,
and when they had walked a Turn or two in the
Court, Two more Perfons came forth, and fhew'd
him into a Room, and when they had him fecure
there, they held a Piftol to him, threatning, if

he made a Noife, they would fhoot him, but if

he would anfwer their Expectations, they would
do him no Harm. Then they afked him to fend
for thofe Examinations he had taken about thofe

that were committed ; he anfwered, They were
not in his Power, for he had fent them to White-
hall. Upon that, and his refufing to anfwer
other Queftions, they feized him, and ftifled him
with a Pillow, and fo they thought he had been
dead ; but coming into the Room fome Time
after, they found him ftruggling, and then they
ftrangled him with a long Cravat ; (which Cra-
vat this Deponent faw the Monday, at Night,
about his Neck.) Then this Deponent afked
Leefaire, Why they carried him into the Fields ?

Or what they defigned by it ? He anfwered,"

that they had made a Wound in his Body, and
laid his Sword by him, that it fhould feem he
had killed himfelf; and that they did not que-
ftion, that the Difcovery of killing him would
ever have been made ; neither did they doubt,

but that their Defign would have its Effecl.

Then Leefaire told this Deponent, That as he
would be anfwerable to Chrijt Jefus, at the laft

Day, he fhould be faithful to the Caufe; and fo

they parted.

The
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The fame Time, Mr. Atkins being call'd in

before Mr. Bedlow, Mr. Bedlow faith, That he is,

in all Things, very like the Perfon he faw in the

Room with Sir Edmundbury Godfrey's dead Body ;

and he doth verily believe it was him that own'd
himfelf to be Pepys's Clerk ; but becaufe he never

faw him before that Time, he cannot pofitively

fwear it, but he doth verily believe him to be

that Man.

On Friday, the aforefaid Eighth of November,

in the Evening, I was brought back to Prifon in

Irons, (which 1 kept on 'till the Monday following,

but were then, by the Favour of Capt. Richard/on,

taken off,) and remain'd that Night in Capt.

Richardfon'% Houfe ; the next Day was removed

thence "into the Prefs-Yard, where I continued

kept very clofe 'till Monday the Eleventh of

November; 1678.

November n, Monday Morning, being the
1678. Eleventh of November, Capt. At-

kins made me a fecond Vifit, and faluting me
with the Good Morrow, afk'd if I had been be-

fore the Lords ? I toid him, Yes I was, laft Fri-

day, and faw a Perfon there I knew not, nor he

me, nor did he fwear any Thing (that I knew)

againft me : Ay, fays he, but he has fince that,

in the Houfe of Commons, on Saturday Night,

fwore, that you were at Somerfet- Houfe when Sir

Edmundbury Godfrey's Body lay there ; and my
Uncle, Phil. Howard, bid me come to you, to

tell you of it, that you may confider, and confefs

what you know before it be too late. After

which fort he earneftly feem'd to prefs me to fay

fomewhat. I told him, My laft Breath (if I

fuffer,) muft and fhall agree with what I faid at

firft, of my being unable to fay any Thing of this

whole Matter, more than the unborn Child.

Pray, Capt. Atkins, Who is this Man ? Why,
fays he, his Name is Bedlum. Who is he, pray ?

Is he a Man of any good Fame ? No, anfwer'd

he, I think of no very good Fame. Do you know
him, pray ? Yes, fays he, I have known him
three or four Months, but have no very great

Acquaintance with him : (Obferve, he at firft told

me, he ne'er faw him but once.) Pugh, fays he,

I don't believe a Word he fays ; they're all

Shams-, he's certainly hired by thofe that did it.

Do you think lb ? fays I : Ay, ay, fays he,

trouble not yourfelf about it. And fo he took

his Leave of me •, telling me, he believed I fhould

be call'd again before the Lords.

Novemb. i2> The next Day Morning, being

1678. Tuefday the 12th of November, four

Gentlemen of the Houfe of Commons came to me
to Newgate, (two of whom only I knew, Mr. Sa-

chiveral, and Col. Birch,) and having fent for

me to them in Capt. Richardfon's Houfe, they

told me the Occafion of their coming, and in

what a defperate Pofture my Life lay in, fo as

there feem'd no Poffibility to expect the faving

of it, but by pouring myfelf out in a Confcffion

to them, and fo aggravated the Murder, with

its (indeed) ill Circumftances, and afk'd me what

I had to fay. I firft told them, I heartily wifhcd

I could give them any Light in it, I fhould deem
myfelf very happy, to be fo enabled to acquit

myfelf of the Duty I owe to his Majefty, and

the Intereft of this Nation •, but 1 was purely

innocent, and whatever hath been fworn againft

tic (let it be more or lefs, and by more or fewer

Hands,) might with the fame Truth be fworn
againft a Man who never was on this Side York

:

So defiring their Patience, I briefly run over to

them what had happen'd at my feveral Exami-
nations before the Lords. They afked me then,

Whether I knew one Welch*, or Prichard ? I told

them, No, nor ever heard of them that 1 re-

member'd. Whether I remember'd no Cir-

cumftance on Monday about a Dark Lanthorn ?

My Anfwer was, No ; that I had not feen one,

as I remember'd, many Months. Whether I

was not then at Somerfet-Houfe ? I faid, No 5

neither then, nor any Time before or fince in

my whole Life : How, and where, I fpent my
Time the Saturday, Sunday, and Monday^ the

1 2th, 13th, and 14th of Otlober? I anfwer'd* I

could not prefently tell, but could foon recollect.

They told me, I did not feem to have fo ill a

Memory. I faid, I fuppos'd moft would be
found to have as ill to anfwer fuch a Queftion.

Some other little Queftions they afk'd, and t

made true Anfwers to, tho' not to their Satif-

faction ; and fo they left me, afking me over

again, juft at their Departure* very ferioufly, If

I knew any Thing of the Murder, or the Plot ?

I avow'd, with feveral Affeverations, I did not.

Upon my returning to my Chamber, I confi-

der'd, and brought to my perfect Remembrance,
how I had paffed almoit every Hour of thofe

aforefaid three Days : And fo I remain'd there

without hearing from, feeing or fpeaking with

any Creature, till Thurfday the 21ft of Novem-
ber, 1678.

On tuefday Morning, being the 1 9th Novemb. i9)
of November, (in the Interval) my 1678'.

Keeper comes to me, and bidding

me rife, and drefs myfelf* which I accordingly
did, he puts a great Pair of Irons on my Leg,
and told me* I muft go then to have my Trial
at the King 's-Bencb Bar. Lord, fays I, I won-
der I had no forehand Notice of it ; I have no
Witneffes ready : He anfwer'd,"he could not help

it, but go I muft. After I had been ready about
an Hour, expecting their calling me down, my1

Keeper comes up, and informs me of the Mis-
take, the Order being for one Mr. Staly to be
brought up, and not me ; but that on the Morrow
I fhould prepare to go. The Morrow comes, 1

hear nothing of it.

The following Day, being Thurf- No7emb . 2lf
day the 21 ft of November, my Sifter, 1678.

and a Gentleman of my Acquain-
tance (having Relation to the Law) Mr. Hayest

came to fee me with a Keeper, by Order from
my Lord Chief Juftice, and brought me ill

News of what Bedlow had fworn againft me, and
the little Hopes there remain'd of faving my
Life ; but that they were doing all they could

for me, towards the making my Defence, and
fo fhew'd me a Paper they had drawn up (by

Collections they had made from feveral People

in whofe Company I fpent the Time) of my
paffing the 12th, 13th and 14th Days of Otlober,

which agreed with what I had done in my Me-
mory in Subftance, and different in no effential

Circumftance : And fo they left me, bidding me
confider what I had to fay, for that my Trial

would be in a Day or two.

Accordingly having the Ufe of Pen, Ink and

Paper given me, by Order from my Lord Chief

Juftice, I fet upon drawing up in Writing, what

I had to fay in my Delence, and did it in a

little
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little Time as well as I could. In the mean
while a Grand Jury was fummon'd, and a Bill

found againft me at the King's- Bench, for a

Principal in the Murder of Sir Edmundbury God-

frey •, but (upon what Occafion I know not) my
Trial came not on this Term. Prefently after

'twas over, Captain Richardfon fent for, and took

from me (by Order I fuppofe) all the Papers I

had drawn up preparatory to my Trial, and car-

ried them, (1 have great Reafon to believe,) be-

fore the Committee of Lords, who, I fuppofe,

from thence having learnt who were the Wit-
neffes I fhould have to prove the Expence of the

Evening on Monday the 14th of Oclober, (the

very Time Mr. Bedlow accufes me to have been

at Somerfet-Houfe,) found out where they liv'd,

fent for them by a Meffenger to attend them, and

in Mr. Bedlow's Prefence, and the King's Coun-
cil, having put them all to their Oaths, examin'd

them distinctly and crofsly, about all they could

fay relating to me, and my palling my Time,
where, and with whom, on the faid Monday
Night.

1 remain'd in Prifon till the following Term,
(two Seffions of Gaol Delivery having pafs'd,)

January 23,
beginning the 23d of Jan. 167*, and

1 6j*. defifted from moving in Court for my
Trial, till the latter End of it, being

in Expectation I (hould be brought to it without

Trouble or Charge to myfelf.

But finding no Intention, or Preparation for

it from the Attorney-General (whom we con-

fulted in it, and defir'd not to oppofe us in our

February 6 Motion in Court for a Trial) on

167*. Thurfday, being the 6th of February,

a Motion was made for my being tried

before the End of the Term, and granted, the

King's Council declaring their being ready on his

Part: Purfuant ;thereto, another Motion was

made the next Day, being Friday, for my being

brought to the Bar on the Morrow after to be

arraign'd, in order to my Trial.

February 8
Accordingly on Saturday Morning,

167I. I was brought thither and arraign'd

upon a Bill found againft me, juft be-

fore my coming to the Bar, as Accefiary to the

Murder of Sir Edmundbury Godfrey : After the

Indictment was read, I afk'd the Court when my
Trial would come on, and was anfwer'd by my
Lord Chief Juftice, that he thought on Monday

:

Then I mov'd his Lordfhip and the Court, that

a Rule of Court might be granted for the bring-

ing in thither againft my Trial, fuch Papers as

were in the Hands of either of the Secretaries of

State, Clerk of the Houfe of Lords, or Recor-

der of the City of London, relating to my Af-

fair, and had for Anfwer, that 'twas not proper

to grant a Rule of Court for it, but they doubted
not, if I had the Attorney-General attended

about it, he would fee I fhould receive all that

was juft and fit for me therein. After I had done
fpeaking, my Lord Chief Juftice afk'd, if I was,

or ever had been a Papijl ; to which anfwering
No, I was directed to withdraw, and fo went
back to Prifon.

On Monday Morning I was brought February ioj
again to the Bench-Bar, in Company 167*.

with Mr. Hill, Green, and Berry, three

Perfons accus'd by Mr. Prance, as Actors in the

Murder of Sir Edmundbury Godfrey, and after a
fhort Stay there, the Court directed I fhould

be carried afide, 'till the Trials of thofe three

Perfons were over, and accordingly I was fo.

About Three of the Clock in the Afternoon,

their Trials being ended, I was called to the Bar,

and my Lord Chief Juftice told me, their Trials

had taken them up fo much Time, and it being

fo near the End of the Term, I muft be content

to ftay 'till the Seffions for mine ; and fo afk'd

me if I had Bail ready, and my Liberty fhould

be had thereupon. I anfwer'd, I was better pre-

par'd for my Trial, than with Bail, and infifting

upon the Hardfhip I had endured in a long Im-
prifonment, earneftly begged for my Trial, His
Lordfhip told me, their Bufinefs could not all be
put off for mine, and I muft be contented. I

thereupon was propofing Bail to the Court, while

Captain Lloyd, one of my Witneffes, flood up
and told them, he was, and had been detain'd a
confide rable Time in Town to give Evidence
for me, and could not poffibly be in England at

the next Seffions ; which 1 alfo back'd with
Affurances, that 'twas his, and feveral other ofmy
Witneffes Cafes, whofe Occafions indifpenfably

called them away : Upon which, the Morrow-
Morning, very early, was appointed for my
Trial, and fo I was directed to withdraw, and
went back, to Prifon.

On the Morrow-Morning, being February n,
Tuefday the nth Day of Feb. 167I, 167?.

I was accordingly brought to the Bar,

and arraign'd with Two Indictments, One as

Principal, the other as Acceffary to the Murder
of Sir Edmundbury Godfrey, and after very full

hearing of the Evidence againft me, and being

fuffered to fay very little of the great deal of Mat-
ter I had to urge in my Defence, the Jury (who
were all Gentlemen of Quality of the County
of Middlefex,) without ftirring from the Bar,

gave their Verdict in Not Guilty: And
I was, thereupon, immediately order'd to be dif-

charged.

NUMBER
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NUMBER XVIII.

Some Obfervations upon the late Trials of Sir George Wake-
man, Corker, and Marfhal, &c* *

[By Tom Tickle-foot, the Taborer, late Clerk to Jujlice Clodpate.]

THE Reader may perhaps wonder why I

mould wave the Employment of Clerking

to a Weftminjier Juftice, who feldom are of

the wifeft, and turn Minftrel ; but upon ferious

Thoughts he will refpect me for my Integrity,

and give greater Faith to what I fhall offer now ;

for to fay the Truth, the Methods of my former

Life were fo villanous, in order to my Calling,

as I could no longer difpenfe with them ; for I

was forced to inform my Mailer's Worfhip of all

the Bawdy-Houfes within his Diftri£t, which by

that means were all fet under Contribution, and

out of their Compofitions for Enormities I had

Poundage, which was all my Subfiftance, for his

Worfhip engrofled all the Warrant- Revenue to

himfelf j fo I grew of late melancholy, through

the failing of Trade, the private Mifies driving

all before them, that publick Sinners are now of

all People the moft miferable •, fo I retired fome
time before my Mafter's Death : In which Retire-

ment, as Barbers having nothing to do learn to

play on the Cittern, I got a Stroke upon the

Pipe and Tabor, by which means I now live

very comfortably ; yet willing to give the World
a Tafte of my old Office of Clerkfhip, I have
made thefe following Obfervations.

The firft Part of the Trial was fpent in the

Examination of Dugdale, Prance, and Jennifon,

to prove the Plot, fo to obviate the common
Objection, that it was unreafonable to believe

two Men againft fo many, upon bare Teftimony,
without other circumftantial Evidence, that was
done with fuch Notoriety, as fatisfied all unpre-
judiced Perfons: Among other things, it was
proved, by an undeniable Witnefs, Mr. Jennifon,

corroborated with notable Circumftances, that

Ireland died with a Lye in his Mouth ; as by
Confequence Sir John Scuthcot and his Lady live

with the fame Veracity, which my old Mafter
would have made another kind of Ufe on than

was made : Then were fome fine Harangues
about it, to anfwer fome Objections ; yet nothing

was reduced to Practice in the Cafe, during that

Part of the Trial, in which the Prifoners were
but remotely concerned. It may be obferved,

that Corker fell into great Undecencies of PaiT.on

againft the Witnefs Dugdale ; an Argument of
Guilt, my old Mafter would have faid •, yet no
Inferences nor Reproofs upon it. Now I have
given a fhort, yet true Account of what was but

preliminary to Wakeman s, and their Trials, I

fhall go on. Doctor Oates proved, that Wake-
man refufed Ten thoufand Pounds", as too little

for poifoning the King ; which he termed fb

great a Work, and afterwards did undertake it

for Five thoufand more, as it was written down
in the Entry-Book, kept fometimes^at Wild-

Houfe, fometimes at Langhorne's Chamber : And
further, as appeared by the faid Entry- Book,

there were Five thoufand Pounds paid in Part,

and a Receipt fubferibed George Wakeman, which,

by a Companion of Hands, was fworn to be, Sir

George's Hand ; which Sir George Jfhifted off by
the Help of an Apothecary, as he thought well

enough •, yet granting the Apothecary to fay true,

which is queftionable too, for they are often

flippery Chapmen, efpecially confidering former

Relations, and future Hopes ; and Oates to fwear

true, which no wife Man will difpute, there

might be two Letters, which Sir George would
flur off, from the Improbability of writing two
Letters to one thing, and gravely bids the Jury
take Notice that he writ but one Letter ; he
might with the fame Modefty have advifed them
not to believe a Word againft him ; yet little

Notice taken.

The Improbability of writing two Letters to

one thing, feemed to weigh fomething with the

Lord Chief Juftice ; though not fo with Juftice

Pemberton, who faid, // might be fo, to ferve a
Turn, very well.

It was proved likewife by Dr. Oates, that

Wakeman had a Commiffion to be Phyficiart-

General to the new Army ; which my Lord Chief

Juftice had like to have forgotten.

Amongft other Matters, Bedlow depofed, That
Sir George Wakeman came into Harcouri'% Cham-
ber in a Chafe, and told him, he knew not whe-
ther he fhould go on or no. Harcourt went to

his Cabinet, and took out a Bill, and afked Sir

George if he was ready; Sir George faid he was,

and had been long fince, but they were not punc-

tual with him : But what have you there ? A Bill

for two thoufand Pounds at your Service, replies

Harcourt. Which Bill Sir George accepted, and
afterwards told Bedlow", that the Goldfmith had
allowed of it, and would pay him in the After-

noon. When Wakeman objected, it was not

likely he fhould difcover fo great a Secret upon
fo fmall an Acquaintance •, Bedlcw replied, he

would have a hundred times more, if Harcourt

* This fhould be read after tVa'temans Trial, Vol. 2. Pag. 957.
Conviitcd for puMifhing : See his Trial, Vol. 2. Pag. 1036.

Vol. VIII.

and is the Pamphlet that Francis Smith was tried and

c Z had
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had but told him he was his Confident, as he had

done then. IVdkeman rambled out into a Pafiion,

and fwore that he never faw him in all his Life :

Yet Bedlow made it out by Circumftances, that

he had taken Phyfic of him at the Bath ; and

that Acquaintance he did not deny, but called

him Rogue, &c. Before the Prifoner call'd his

"Witneflts, it may be oblerved, that the Lord

Chief Juitice faid, that Bedlow, the fecond Wit-

nefs, faid no material thing againft Wakeman, but

only fome Circumflantials about a Two thoufand

Pound Bill, but had not faid for what, only fome

Things about the Queen, his Lady and Miftrefs.

Sir Robert Sawyer replied, Under Favour, and

began to fum up Bedlow's Evidence-, fo the

Lord Chief Juftice feemed not pleafed, and an-

fwered, What is all this ? Call Mr. Bedlow again.

To whom he made a godly Speech about inno-

cent Blood, and bade him give his Evidence

anew ; who gave what is above faid. Sir George

replied, What if the Queen had given me Two
thoufand Pounds for my Service done her, is that

any Harm ? I have deferved it, I am fure, for nine

Years Service ; yet a little before he made a Pro-

teftation before God, he never faw Bedlow ; a like-

ly Matter, as if an abfolute Stranger fhould come

to the Knowledge of fuch a Money-Circumftance,

and agree in the Sum too. Bedlow went on, and.

fwore, that Uarcourt faid to Sir George, 'This muft

he well followed, and clofely obferved ; becanfe much

depends upon it: For if we fhould mifs to kill

him at Windfor, or you mifs in your Way, then

<we will do it at Newmarket. The Lord Chief

Juftice made Bedlow repeat the Words again;

which he did, only interpofing [ Which we hope

you will not] The Lord Chief Juftice replied very

modeftly, He fays now quite another thing ; but

was contradicted by the Lord Chief Juftice North,

the Recorder, and Sir Robert Sawyer, and fub-

mitted to it moft Chriftianly. Then Bedlow

went on, and fwore, that Sir George Wakeman,

in his hearing, declared his Confent-, and that

it was one entire Difcourfe : Upon which the

Knight, as well he might, faid to the Priibners,

Then is my Bufinefs done -, and he had been a true

Prophet, if either Wit or Honefty had exercifed

a due Dominion over the Jury. Now if my old

Mafter Clodpate had been on the Bench, he would

have hung hard upon that Expreffion, as alfo

upon Sir George's allowing of Two thoufand

Pounds to be paid for Wages ; he would have

fwacro-ered it, and have faid, This is not to be

faid to us that know the Methods of the Court,

never to pay fo much Wages at a time, they al-

ways inftance fuch Sums ; you might, however,

have brought fome other Authority befides your-

felf, which can deferve no Credit here, when it is

clear by all Circumftances you invoked God to

witnefs to a Lye, about your never feeing Bedlow,

within thefe ten Minutes.

Againft Corker, Oates depofeth, That he faw

his Patent from Rome to be Bifhop of London ;

that he was privy, and did confent to Langhorne's

Propofal to the Benedicline Monks, to advance

Six thoufand Pounds towards carrying on his

Defign, his Confent being neceffary, becaufe he

was Prefident ; and that Corker fhould fay fur-

ther, that he carried on the Defign under the

Difguife of beftowing the Queen's Charity ; and

that he did except againft Pickering being chofen

to kill the King, being that a mere Layman was

more proper. Mr. Marfhal was charged with

the fame thing, and that Marfljal went half with

Conyers, who laid a Wager that the King would
eat no more C'hrifmas-P'yes.

Bedlow depofed further againft Corker, That
he had heard him difcourfe about railing an

Army, but nothing pofitively to the Murder of
the King. Bedlow accufed Marfhal much about
that rate -, but Marfljal not being fhy of his Lip-
labour, fell to impertinent queftioning him about
his knowing him ; but was confuted, (but not at

all afhamed in his Lyes,) by. Sir William Waller,

who was fworn in the Cafe ; but Marfljal, with

a Company of foft Words, would have perfua-

ded Sir William that he forfwore himfelf; the

Prieft furely loved to hear himfelf prattle, to

fpend fo much Time in the wafting of his Credit,

about a thing which was not of a Farthing Con-
cern, true or falfe : Then he afked Bedlow, whe-
ther he had ever feen him before he was taken >

who faid, At the Savoy. Then with an unheard
of Impudence he replied, he would be content

to be hanged, if Bedlow could prove that he was
ever at the Savoy. Bedlow, though he had none
by to prove that, as perhaps he would have been
in the fame Cafe if he had been to have proved
himfelf ever to have been in Weftminfler-Hall, as

the Lord Chief Juftice intimated ; yet he did it

by a fuffkient Circumftance, when he gave Sir

. William Waller Directions where to fearch for the

Gun that was to have killed the King, which
was found accordingly. This is now the Sub-
ftance of what the Prifoners, Wakeman, Corker,

and Marfhal, were charged with : The other,

Rumley, had but one Witnefs againft him ; fo

went off on courfe. Sir George now called his

Witneffes ; the chief was Chapman the Apothe-
cary, of which I have given a former Account.
Then was his Man Hunt, and Elizabeth Henning-

ham, called, who talked at the Apothecary's
rate •, fo that Oates was not at all contradicted

by them, but they might both fay true, and that

the Chief Juftice told them. Then Sir Philip

Lloyd was call'd upon by Sir George Wakeman?
to adjuft what Dr. Oates fhould fay at the Coun-
cil-Table ; who faid, but not upon Oath, that

when Sir George was called in before the Council,

and told of his Accufation, he utterly denied all,

and, did indeed carry himfelf, as if he were not

concerned at the Accufation. Then Oates was
called in, to tell what he knew further ; for as

yet he had given but a hear-fay Evidence (as

my old Mafter ufed to term it) he replied with

lift-up Hands, God forbid (for I muft tell Truth,
fays Sir Philip Lloyd, let it be what it will) that

I fhould fay any thing againft Sir George Wake-
man -, for I know nothing more againft him.
Oates replied, he knew nothing at all of this.

Sir George triumphed, and cried, This is a Pro-

teftant Witnefs. Now had old Juftice Clodpate,

my old Mafter, been upon the Bench, he would
have taken up the Knight, and told him, he had
given a very officious Teftimony; for he was to

tell only what Oates faid at that time, and not to

pretend to Skill in Phyfiognomy ; for he was not

mealy mouthed, but would upon Occafion have

talked his Mind to Knights, or any body, and
would have faid further, It appears to me, and
may appear to any body elfe, that this Knight

has as great a Kindnefs for Sir George as for

Truth, and have bidden the Jury obferved ac-

cordingly ; he would not have left there neither,

for he would have faid, Admit Sir Philip fays

true,
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Ber.ediclines^ and Corker never officiated as fuch

;

and chat fhe faw Mr. Oates once in the Houfe,
who came a begging to Mr. Pickering for Charity,
and that was in the midft of the Plot, as was
made out by Circumftance; from whence Mar-
foal inferred, It was not likely they fhould truft

him with any thing of thai nature, and fuffer him
to want. This now mull be a new Contrivance,
for it would have been fet up before in Pickering's

Trial, had there been any thing of Truth in it.

I now wonder that none from the Bench fet upon
that Bitch-Fox, to run down her Teftimony 3

for allow that to be true, the Plot is Nonfuit,
Semel injanivimus omnes ; my old Matter would
have clawed the Three-penny Baggage, and told

her her own, and likewife have broke her Credit
with the Jury, by the Circumftances, that it was
never before offered ; a thing that they could not
be fo carelefs in, had the thing been true. Now
Mrs. Sheldon was called to prove Stapleton Prefi-

dent of the Beneditlines ; who accordingly did fo.

Then Mice Broadhead did the fame.

Then Dr. Oates was called again, but never
examined; he is wife that can tell why, without
fomebody was afraid he fhould have cleared the

Point, as it was formerly in another Cafe about

JVIr. Howard's, Son.

Then the Court afked them, if they had done
all three? Sir George Wakeman fell to a detefting,

forfwearing, and abominating the Plot, and that

he never had a Farthing for any fuch Thing ;

Corker much at that rate ; and Marjhal made an
Harangue, that, had it not been for my Lord

true, and that is as kind to him as can be, what-

would Sir George infer, That Mr. Oates is now
tied up in- his Evidence? By no means, for the

Cafe is no more than if a Man be brought before

a Juftice or Peace for ftealing a Cow, and that

Witnefs makes a folemn Proteftation, that he

knows no more againft him, yet afterwards, upon

his Arraignment, fwearsto a Horfe too, in another

Bill of Indictment, the former Affeveration is at-

tefted by his Worfhip's Clerk, qu<cre, whether that

will quit him for the Horfe, or ought to be fo much

as heard in a Court? Befides, here has been a late

judged Cafe, Whitehead and Fenwick's, the Jury was

withdrawn for want of full Evidence, afterwards

one of the fhort Evidences came to fwear home,

and was admitted, the Prifoners found Guilty, and

executed accordingly •, if that was right, as no

queftion it was, becaufe praclifed, as I have been

informed, it muft be much more in the right now

to admit of Oates his further Teftimony, for the

Council-Table is no Court of Record, as this is.

Sir Thomas Doleman was called in for Oates ;

who faid, that Oates at that Time was in great

Diforder and Confufion, and as feeble as ever he

faw any body in his Life, fo as he believed he

could not give any body a good Anfwer; and

further faid, that Wakeman was called in, and

gave his Anfwer, at which the Council was ama-

zed •, for he did not in his Opinion deny it fo

pofitively as one that was innocent could, but

fhuffled Matters off with Expreffions of the great

Loyalty and Services to the Crown of himfelf

and Family, and required Reparation for Injury

done. It ieems Sir Philip and Sir Thomas had dif- Chief Juftice North, I believe would have lafted

ferent Sentiments about Sir George's Mien. When till now ; it was all full of Proteftations of the In-

Sir Thomas Doleman had done, Sir George, unbid- nocence of the executed Perfons, which were fully

den, fell into a Repetition of what he had faid at anfwered by the Chief Juftice Scroggs; who, after

the Council-Table in his Defence; which refolved fome little trifling Velitations with the Priefts,

only into a telling what a good Subject he had fummed up the Evidence. In the firft he proved,

by Mr. Jennifon, as has been hinted before, that

Ireland died with a Lye in his Mouth.
Now a Man would wonder what he fhould urge

that for, unlefs to infer, That if dying Men in

their laft Breath would lye, why fhould living Per-

fons be believed under their Circumftances? efpe-

been for the King, what Work his Brother made

at Worcefter, how his Father loft Eighteen thou-

fand Pounds Eftate for the King ; how he was in

a Plot for the King, was taken at his Apotheca-

ry's, fome Arms found in the Cellar, carried to

Prifon, and in much Danger of being hanged

;

and how his Family was mighty inftrumental in cially when a Jury is free by the Law to do what

the faving of the King, as Colonel Gifford, his they will without Blemifh in the Cafe.

Coufin Carlos; and that the Pendrds were menial Then the Chief Juftice goes on, and fums up
Servants to the Family. Oates his Evidence againft Wakeman ; which his

Then Corker was called; who began with a Lordfhip, leaving or forgetting all the material

florid Difcourfe reflecting upon the WitnelTes, Points, makes only circumftantial : till Sir Robert

that they had been Men of fcandalous Lives, and Sawyer put him in mind of his CommilTion, feen

that there was no Plot ; which he flouriffied off by Oates, to be Phyfician to the new Army ;

as well as he could, but not to any reafonable

Satisfaction ; then he came to trifling about going

to Lamfpring in Wefiphalia, and fuch other fmall

Matters ; but at laft he faid, he was not Prefident

of the Beneditlines ; which was material, had it

been well proved, for it obviated Mr. Oates his religioufly into

Accufation of confenting to the Six thoufand innocent Blood

Pounds as Prefident. Then Marfial was called

to fay for himfelf ; who made a great Pother

about a white Spot under his Perriwig, and Sir

William Waller' % ordering him to put it off; and

many Inferences he would have made ; and then

made a great Stir about Witneffes that could

have come within three Days, and many other

Things to no Purpofe. Then Corker called his

"V.itnefs, Nell R'gh> t0 prove that he was in

the Savoy when Pickering was taken ; and that

Oates and Bedlow did know fo much : She like-

wife averred, that Stapleton was Prefident of the

and then his Lordfhip goes on, and allows that,

as likewife that he refufed Ten thoufand Pounds,
and would have Fifteen thoufand to do the

Work ; but, with an unufual Sweetnefs, leaves

the Truth with the Jury, and then falls moft
a Declaration againft fhedding

Which he did fo pathetically,

as no Man would judge him to be the Son of a

Father who, as Moderns fay, was not very fcru-

pulous in that Point.

Then he goes on to Mr. Bedlow' % Evidence

;

and though he fummed it up a little fhort, yet he

makes him a fecond Witnefs againft Wakeman, if

the Jury will believe him. Now confidering thefe

[V/'s] were neVer put before, why the Devil ihould

they now, would old Clodpate have faid ; and fo

fay I Tom Tickle-foot.

And then the Chief Juftice prays the Bench in

Aid, if he had forgotten any thing material.

Then
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Then his Lordfhip was pleafed to fay, the Evi-

dence again ft Corker was not full, fo as to prove

any Fadt, but only fome Words ; and that he

was not Prefident of the Benedictines, his Lord-
fhip affirmed from the Teftimony of three Fling-

ftinks, without any manner of Hint to the jury

that they were not upon their Oaths. The
Charge againft Marfoal, his Lordfhip faid, was

rather lefs than againft Corker; and fo accordingly

lightened it, as became him.

Then he comes to Sir Philip Lloyd s Teftimony,

which he laid as great a Strefs upon as it would

naturally bear; and, fo as to invalidate any fur-

ther Teftimony againft Sir George Wakeman, his

Lordfhip was pleafed to name Sir Thomas Dole-

marl's, Evidence, but with fo little Refpect, as he

might have as decently let it alone : And to in-

validate Oates his Teftimony further* he takes

notice that he was begging, without Intimation

to the Jury of any Probability of the Matter,

which muft utterly deftroy Mr. Oates for the fu-

ture; for no body that believes that, can believe

any thing he fays of the Plot. And then, after

a pious Exhortation to the Jury to take care of

innocent Blood, he concludes, telling them, That
if they believe Oates and Bedlow, they may do well

to find the Prifoners Guilty ; otherwife not.

Bedlow charged the Chief Juftice, for not fum-

ming up his Evidence right ; who only replied,

he knew not by what Authority this Man fpeaks.

I fhall only make this Obfervation upon his

Lordfhip ; Tn all former Trials he went on

without the leaft Hefitation, or running the fame

over again, as he did not in this ; efpecially about

the Concern of innocent Blood : But, by all that's

good, it was my old Mafter Clodpate's Difeafe,

Peace be with him, always to fham up an Evi-

dence when any body had been with him the

Morning before.

About an Hour after the Jury returned, and

brought them in Not guilty; but, according to

their abundance of want of Understanding, en-

quired whether they might not bring them in

guilty of Mifprifion, or no ? Now could fuch a

Thing come into their politick Pates, had they

underftood what the *Word meant? for that im-
plies a knowing of, but not confenting to, a

Treafon. Now there was no manner of Colour
for fuch a thing ; for the Evidence was full, if

they believed them, as to abfolute Treafon ; if

not, why would they think of any thing but
Acquittal ? But it may be they knew not the
Force of the Word, which led them into that

Error ; I am fure thac's their beft Plea ; other-

wife they muft yield themfelves to be great Be-
trayers of their Nation, and lie under a damned
Sulpicion of being foully practifed upon ; efpe-

cially if that be true that runs about in Coffee-

houfesj 1 hat a Gentleman that went out amono-ft
them had a fealed Paper of Fifty Guineas thruft

into his Hand.
They fay in the North, That a Jury confifts of

eleven Fools and a Knave : Now thofe of the

South, as being more refined Wits, are of a no-
bler Confidence, as having more of the Knave
in them : for had they had a mind to have exa-

mined Matters, and not barely to have acqui-

efced in outward Appearance, they might have
confidered, that Oates and Bedlow did not fwear

by Practice, like the Boys of St. Omer's, from
this Circumftance, That Rumley had but one
Witnefs againft him. Now had Hanging, and
not Truth, been the defigned Matter, how eafy

a thing had it been for Captain Bedlow to have
agreed with Dr. Oates., and made up two Witneffts

againft Rumley, is obvious to every confidering

Capacity, and might have played fuch a Prank
formerly to have ferved a Turn, when they were
lifted amongft the Pope's Mamalukes.

It is no fmall Wonder, I confefs, to Tom Tickle-

foot, that no body from the Bench nor Bar hinted

that Circumftance ; my old Mafter Clodpate would
have been hanged before he would have miffed

fuch a Barn-rdoor.

I am more particular in this, to the end that

Circumftance of their not combining may induce

Juries for the future to look upon them as Men
that fwear only according to the Dictates of
Truth, notwithftanding the fham Tale of the

Doctor's begging at Pickering's.

NUMBER



APPENDIX. 4S7

NUMBER XIX.

The Lord Chiefyuflice Scroggs his Speech in the King's-Bench

j

the firft Day of this prefent Michaelmas-Term, 1679, °cca-.

fioned by the many libellous Pamphlets which are publijhed

againfl Law, to the Scandal of the Government, and Public

k

Juftice : 'Together with what was declared at the fame Time
on thefame Occafion, in open Court, by Mr, yujlice Jones

and Mr. yuftice Dolben.*

IHave bound over this Man, Richard Radley,

to his good Behaviour, and to appear here

this Day, for faying falfe and fcandalous

Words of me, which are fworn to by two feveral

Affidavits ; viz.

William Lewis maketh Oath, That on the

feventh Bay of Auguft, 1679, there being

a Difference between Robert Raylett ««i»Richard

Radley, he heard the [aid Richard Radley jay

to him the /aid Raylett, If you think to have the

Money you have overthrown me in, go to Weal-
Hall to my Lord Scroggs ; for he has received

Money enough of Dr. Wakeman/or £w Acquittal.

Jurat. 4'° die Septem. William Lewis.

1679, coram me
Will. Scroggs.

RObert Raylett maketh Oath, That there was a

Trial at the laft -flex Affixes between him and

one Richard Radley, where he recovered Thirty-eight

Pounds ; and he happening to be at work on thefeventh

Day of Auguft, 1679, over-againfl the Houfe of the

faid Richard Radley, the faid Richard Radley
told him, If you expeil the Money you have over-

thrown me in, you may go to Weal-Hall; for there

is Money enough come in ndw.

Jurat. 4'° die Septem.

1679, coram me
Will. Scroggs.

Robert Raylett.

Firft, I would have all Men know, that I am
not fo revengeful in my Nature, nor fo nettled

with this Afperfion, but that I could have paffed

by this and more; but that the many fcandalous

Libels that are abroad, and which reflect upon

Publick Juftice, as well as upon my private felf,

make it the Duty of my Place to defend one, and

the Duty I owe to my Reputation to vindicate the

other.

And having this Opportunity, I think this

the propereft Place for both. If once our Courts

of Juftice come to be awed or fwayed by vulgar

Noife, and if Judges and Juries mould manage
themfelves fo as would bcft comply with the

Humour of Times, 'tis falfly faid, That Men
are tried for their Lives or Fortunes ; they live

by Chance, and enjoy what they have as the

Wind blows, and with the fame Certainty : The
giddy Multitude have Conftancy, who condemn
or acquit always before the Trial* and without
Proof.

Such a bafe* fearful Compliance made Felix,

willing to pleafe the People, have Paul bound;
who was apt to tremble, but not to follow his

Conference. The People ought to be pleafed

with Publick Juftice, and not Juftice leek to.

pleafe the People. Juftice fhould flow like a
mighty Stream; and if the Rabble, like an un-
ruly Wind, blow againft it, it may make it rough,
but the Stream will keep its Courle.

Neither, for my part, do I think we live in fo

corrupted an Age, that no Man can with Safety
be juft and follow his Confcience : If it be other-
wife, we mult hazard our Safety to preferve our
Integrity.

And to fpeak more particularly as to Sir George
Wakeman's Trial, which I am neither afraid nor
afhamed to mention, I know that all honeft and
underftanding Men in the Kingdom (lpeaking
generally) are throughly fatisfled with the im-
partial Proceedings of that Trial, taking it as it

is printed ; which was done without the Perufal
of one Line by me, or any Friend of mine. Tho',
by the way, I wonder by what Authority that
arbitrary Power was affumed, to forbid any
Friend of mine the feeing of it, before it was put
out.

However, as it is, I will appeal to all fober
and underftanding Men, and to the Long Robe
more efpecially, who are the beft and propereft
Judges in fuch Cafes, as to the Fairnefs and
Equality of that Trial.

For thofe hireling Scribblers that traduce it, who
write to ear, and lye for Bread, I intend to meet
with them another Way, for they are only fafe

whilft they can be fecret; but fo are Vermin, fo
long only as they can hide themfelves.

.And let their Brokers, thofe Printers and Book-
fellers by whom they vend their falfe and braded
Ware, look to it; fome will be found, and they

To be read afcer Sir Georgg WakemaJ', (Tom TiciU-fiot's Obfervations) Marfl.al'i, and Rumlc/s Trials, in Vol.

Vol. VIII. 6. A fliall
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fhall know that the Law wants not Power to

punifh a libellous and licentious Prefs, nor I a

Kefolution to execute it.

And this is all the Anfwer is fit to be given

(befides a Whip) to thole Hackney-Writers, and

dull Obfervators, that go as they are hired or

fpurred, and perform as they are fed, who never

were taught.

If there be any fober and good Men that are

mified by falfe Reports, or by Subtilty deceived

into any Mifapprehenfions concerning that Trial,

or myfelf ; I mould account it the higheft Pride,

and the moft fcornful thing in the World, if I did

not endeavour to undeceive them.

To fuch Men therefore I do folemnly declare

here in the Seat of Juftice, where I would no

more lye or equivocate than I would to God at

the holy Altar,

I tollowed my Confcience, according to the

belt of my Underftanding, in all that Trial,

without Fear, Favour, or Reward, without the

Gift of one Shilling, or the Value of it directly

or indirectly, and without any Promife or Ex-

pectation whatfoever.

This I fay to honeft Men (that know me not)

if any that do know me needed this, they fhould

not have had it, for they ufe me ill ; he that

knows me and doubts, fo long thinks it an even

Wager whether I am the greateft Villain in the

World or not •, one that would fell the Life of

the King, my Religion, and Country, to Papifts

for Money : And he that fays great Places have

great Temptations, has a little, if not a falfe

Heart himfelf ; for no Temptation is big enough

for a Sin of this Magnitude.

I would not have the Papifts now make any

Falfe Conclufions from what I fay, That becaufe

I reprove the Infolence of fome Mens Tongues

and Pens, concerning this Trial, they fhould

thence infer they have not had, or at leaft cannot

expect fair Play, becaufe fome foolifh Men cry

out of their Acquittal, and think there is no

Juftice, where there is no Execution.

They have had fair Trials, and fome that have

fuffered have had the Ingenuity to confefs it ; and

they mail ftill be try'd according to the Evidence,

and the Probability and Credibility it carries with

it.

But this I muft fay, he that thinks there is no

Plot, is blind with Prejudice, or wilfully fhuts

his Eyes.

The Priefts and Jefuits had a Defign to root

out the Proteftant Religion, and bring in Popery,

and that is directly to overthrow the Govern-

ment ; and to effect this, that they would kill

the King. Were there no more, their Doctrine

and Practices go very far to prove it ; and he that

fays the contrary, is as much out, as where in a

printed Pamphlet he too confidently afferts, That

in all their Papers that were fearched, there was

not one ill Letter found, or any thing that was

fufpicious. Coleman's Letters, and the Letter

found amongft Harcourt's Papers, will never be

anfwer'd ; not by faying, That a Meeting fo ex-

actly appointed, with all Cautions imaginable,

(as not to appear too much about the Town, for

fear of difcovering the Defign, which in its own

Nature requires Secrecy,) that this was only a

Meeting to choofe an Officer.

And yet to affirm, That this is not fo much as

fufpicious at leaft, is a Confidence, that the Inge-

nuity of a Jefuit only will undertake to own.

However, in the mean Time, the extravagant
Boldnefs of Mens Pens and Tongues is not to be
endured, but fhall be feverely punifhed : For if

once Caufes come to be try'd with Complacency
to popular Opinions, and fhall be infolently cen-
furcd if they go otherwife, all publick Caufes
fhall receive their Doom as the Multitude hap-
pen to be poffeffed •, and at length every Caufe
fhall become publick, if they will but efpoufe it

;

at every Seffions the Judges mall be arraigned, the

Jury condemned, and Verdicts over-awed to com-
ply with popular Noife, and undecent Shouts.

There are a fort of Men, I doubt, that too
much approve and countenance fuch vulgar Ways,
and count it Art and Stratagem ; that embrace
all Sorts of Informations, true or falfe, likely or
impoflible, nay, though never fo filly and ridicu-

lous, they refuie none : So fhall all Addreffes be
made to them, and they be look'd on as the only
Patrons of Religion and Government, though
they fhould have but little of the one, and would
maintain the other only fo far as their own Share
in it comes to.

Thefe Sir Politicks (if fuch there are) deceive
themfelves as much as they do others, and are not
what they imagine themfelves to be, with under-
ftanding and honeft Men ; no not with thofe they
think they gull neither, for they ufe them to

ferve their Purpofes, as they think they ferve

others ; and if ever Time fhall ferve, 'twill prove
fo.

Let us purfue the Difcovery of the Plot, in

God's Name, and not baulk any Thing, where
there is Danger or Sufpicion upon reafonable

Grounds ; but not fo over-do it, as to fhevv our
Zeal : We will not pretend to find what is not,

nor ftretch one Thing beyond what it will bear,

to reach another; nor count him a Turn-coat,
and not to be trufted, that will not betray his

Confcience and Underftanding, that will not
countenance unreafonable Boldnefs, nor believe

incredible Things, left we fall into what we juft-

ly condemn in the Papifts, Cruelty, and vain Cre-
dulity : Such Courfes cannot be the Refult of
honeft Intentions, but fhrewdly to be fufpected

rather a Difguife, in purfuing one Villany to
commit another.

For my own Part, without any other Meaning
or Refervation whatfoever, I freely and heartily

declare, I will never be a Papift, nor a Rebel ; but
will, to my Power, fupprefs Popery as an open
Enemy, and Faction as a fecret one.

No Act of Oblivion ought to make us to for-

get by what Ways our late Troubles began,
when the Apprentices and Porters mutinied for

Juftice, in their own Senfe. And though I am
morally certain, that no fuch Effect will follow as

did therr, yet the like Infolence ought not to be
fuffered for the Example paft, and to come.

The City of London, I mean the Lord Mayor
and Aldermen, and generally all Men of Value
and Worth there, I think in my Confcience, are

at this Day as loyally and religioufly difpofed to

defend the King and the Government, and main-
tain the true Proteftant Religion to their utmoft,

as any former Age whatfoever can fheW; and I

know the King thinks fo too, and is therefore

really and heartily as kind to them.

And therefore, though our Jealoufies may be
many, our Fears need not be fo : For whofosver
they are that defign Disturbances, and publick

Diflentions, for private Ends, will find they are

rather
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rather troublefome than dangerous ; and the

greateft Mifehief they will be able to effect, will

be upon themfelves.

In fhort, it is the proper Bu fine fs of this Court,

and our Duty, that lit Judges here, to take care

to prevent and punifh the Mifchiefs of the Prefs.

For if Men can, with any Safety, write and

print whatever they pleafe, the Papifts will be

lure to put in for their Share too : So that what

between them, and the Factious, and the Mer-

cenaries that write for him that hires, and for

what they are hired, we fhall be infected with the

French Difeafe in Government, and be over-run

with Lyes and Libels ; which agrees neither with

Englijfjmeri's Honefty, nor Courage, who were

wont to fcorn to fay what they durft not own.

Mr. Jujlice Jones.

WE have a particular Cafe here before us,

in a Matter of Scandal againft a great

J>id^e, the greateft Judge in the Kingdom, in

Criminal Caufes ; and it is a great and an high

Charge upon him. And certainly there was ne-

ver any Age, I think, more licentious than this,

in alperfing Governors, fcattering of Libels and

fcandalous Speeches againft thofe that are in Au-
thority •, and without all doubt, it doth become

this Court to fhew their Zeal in fuppreffing it.

I am old enough to remember (and, perhaps,

fed the Smart of it yet) the Beginning of the

late Rebellion, (for a Rebellion it was, and de-

ferves no other Name.) I know it had the Fore-

runner of fuch Libels, and Scandals againft the

Government, as this is ; and it follow'd almoit to

the Subverfion of the Happinefs of the King-

d )m. As for the Trial hinted at in this Affida-
vit, 1 was not prefent at it myfelf, I was detain'd

by my ufual Infirmity, fo that I could not attend

that Service ; nor indeed have I read the Relati-

on of it in Print, fo confiderately as to give a

Judgment upon it : But I am very confident,

(upon my Knowledge of the Integrity of my
Lord, and the reft of my Lords the Judges that

were there, for there were all the Chief Judges^
and almoft all my Brothers) that that Trial was
managed with exact Juftice, and perfect Integrity,

by them.

And therefore I do think it very fit, that this

Perfon be proceeded againft by an Information,

that he may be made a publick Example to all

fuch as fhall prefume to fcandalize the Govern-
ment, and the Governors, with any falfe Afper-

fions or Accufations.

Mr. Juftice Dolben.

I
Am of that Mind, truly; and am very glad

we have lit upon one of the Divulgers of thefe

Scandals. I was prefent at that Trial, and for

my Part, I think the Scandal to my Lord Chief

Juftice was a Scandal to us all that were there j

for if he had mifbehaved himfelf in fuch a Man-
ner as fome have reported, we had been ftrange

People to fit ftill and fay nothing, or not inter-

pofe to rectify wherein he did amifs : And there-

fore I defire this Man may be proceeded againft,

for an Example to others.

May 29, 1680, this Richard Radky was con-
victed of fpeaking fcandalous Words againft the
Lord Chief Juftice Scroggs, and fined 200/.

NUMBER XX.

Mr. Thwing being condemn*d at the Summer Affizes at York,*
and after three Months Reprieve\ was at laft, viz. October
2,3 next enfuing, Hangd, Drawn, and Quartered, at the

ufual Place of Execution there : Arriving at the Gallows, he
delivered in Writing this following Speech,

TH I S fudden News of my Execution (af-

ter my Reprieve) coming fo unexpected-
ly, made me fear I fhould have more Se-

verity ftiew'd me than has been to others ; and
confequently, that I mould not have my full Li-
berty to declare my Mind in the Place of my
Execution; therefore I have briefly exprefs'd my-
felf in Writing, as followeth.

Firft, As I hope for Salvation and Benefit of
the Blood and Pafiion of my Blefied Saviour, I

mod fincere'y proteft, that v/hat Rob. Balron,

and L. Mowbray fwore againft me, was abfolutcly

falfe ; for here, in the Frcfence of the Eternal
God, I declare I never knew of any Confult at

Barnfow, the leaft prejudicial totheKir-gor King-

dom ; nor was I ever at any fuch Confult, or
Meeting, with Sir Thomas Gafcoign, Mr. Gafcoign
his Son, Sir Miles Stapleton, the Lady 1empeft y

Mr. Ingleby, or any other, where any thing was
treated, fpoken, or written, about killing the King,
or Alteration of the Government ; nor did I ever
fee, or know of any Lift of Names of Perfons
mention'd, and fworn by them againft me.

Secondly, Upon my Salvation i declare, that I

never have been in my whole Life-time guilty,

even fo much as in Thought, of any Treafon
againft his Majefty, or the Kingdom; being di-

rectly contrary to the Principles of our Faith.
Thirdly, That although I have, and do de-

clare againft the Oath of Allegiance, as it is

* This to be read afta- his Sentence in Vol. 3. Pag. 89.

worded,
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worded, yet it is only by reafon of fome Claufes

therein contain'd, not pertaining to Allegiance ;

and therefore if an Oath, containing nothing but

Allegiance, had been legally tender'd me, I

fhould have thought it a Sin to refufe it.

Laftly, I acknowledge myfelf a Prieft, and to

have (about Fifteen Years) perform'd the Prieftly

Function •, which I am fo far from denying, that

1 thought it the greateft Honour imaginable.

Now, dear Countrymen, having made this

Proteftation in the moft plain and ferious Terms

I could, without all Equivocation, or mental

Refervdtion whatfoever ; 1 appeal to the Eternal

Judge, whether all good Chriftians ought not

rather to believe what is here in this manner fworri

by me, in my prefent Crrcumltances, than what
was fworn by my Accufers,, whom, notwithftand-
ing, I beg of God Almighty to forgive ; as

alfo the Jury, and all others, who have, in any
kind, concurr'd to my Death.

Then again profeffing his Innocence, and pray-
ing for his King and Country, he concluded with
thefe feeming Piophetick Words :

Though I know the Affairs of the Kingdom
are in a bad Pofture, yet I hope they will be
clear'd e'er long •, and then the Actors thereof

will be more fully known.

NUMBER XXI.

The Examination of Captain William Bedlow, deceafed, re*

lating to the Popijh Plot } taken in his laft Sicknefs, by Sir

Francis North, Chief yujlice of the Court of Common-Pleas.

Together with the Narrative of Sir Francis North, at the

Council-Board : And the Letter of Sir Francis North, to

Mr. Secretary Jenkins, relating to this Examination. Pe-

rufed andfigrfd to be printed^ according to the Order of the

Houfe of Commons^ by me William Williams, Speaker. *

The Examination 'of Cap. William Bedlow, taken

upon Oath before the Lord Chief Jufiice North,

at Briftol, on Monday the 16th of Auguft,

1680.

^ Fl E Examinant faith, That the Duke of

York hath been fo far engaged in the Plot,

as he hath feen by Letters in Cardinal

Barbarini's Secretary's Study, that no Part that

hath been proved againft any Man already, that

hath fuffer'd, but that to the full thofe Letters

have made him guilty of it ; all but what tended

to the King's Death. And at Rome I afked Fa-

ther Anderton, and Father Lodge, two Jefuits,

What would the Duke do with his Brother when

he was King? and they anfwer'd me, They

would find a Means for that •, they would give

him no Trouble about it. Then I told them, I

believed the Duke loved his Brother fo well, he

would fuffer no Violence to be done to him :.They

faid, No ; if the Duke could be brought to that,

as he had been religioufly to every thing elfe,

they might do their Work ; their other Bufinefs

was ready •, and they might do it prefently. But

they knew they could not bring him to that Point,

but they would take care for that themfelves.

They had not begun with him, to leave him in

fuch Scruples as that, but they would fet him

into his Throne, and there he fhould reign blind-

fold three or four Days ; for they had fettled

fome they fhould pitch the Action upon, fhould 1

clear their Party, and then he fhould flie upon
them with the Sword of Revenge.

And this Examinant doth further add, That
the Queen is not, to this Examinant's Know-
ledge, nor by any thing that he could ever find

out, any way concern'd in the Murder of the

King, but barely by her Letters confenting and
promifing to contribute what Money fhe could

to the introducing the Catholick Religion. Nay,
'twas a great while, and it made her weep, be-

fore fhe could be brought to that. «

William Bedlow.

Jurat. 16 die Aug. 1680.

Coram me,

Fra. North.

The NARRATIVE of Sir Francis North,

Lord Chief Jufiice of the Common-Pleas, at

the Council- Board.

T my firft coming to Mr. Rumfey's Houfe,

where I was to lodge at Briftol, upon Mon-
day the 16th Day of Auguft in the Afternoon,

being the firft Day of the Afiizes, Sir John Knight

came to me, and faid, That Mr. Bedlcw lay dan-

geroufiy ill of a Fever, and had little Flopes of

Life ; and defired that L would give him a Vifit,

* Bedlow having been fo remarkable a Witnefs in the feveral Trials of the Popifh Plot, it is thought proper to infert here

what he declared upon Oath to the Lord Chief Juilice North, four Days before his Death, (which happca'd Augujl 20, 1680,)

...v.:^r. fh/-Milrl he read after thofe Trials, in Vol. 2.which mould be read after thofe Trials, ia Vol. 2.

that
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that he might impart fomething of great Confe-

before his Death. I told him, I

at that Time to be in imminentDangerfrom the

quence to me before his Death. I told him, i jefuits, who had refolved the King's Death ; and

Id give him a Vifit that Night after Supper, he was fure they would fpare him no longer than
he continued to be kind to them. He laid, He

wouu & .

about Nine o'Clock, if I might be fatisfy'd of

Things : Firft, That there was no Infectiontwo
in his Diftemper : Secondly,

would not be inconvenient,

That the Time
but he might difcourfe

to me without Prejudice to his Condition. After

a little while, two Phyficians came to me, and

afiured me, that there was no Danger of Infecti-

on and that the Time I had appointed would be

moft proper ; for commonly he took his Repoie

in the Afternoon, and at Nine o'Clock he would,

all Probability, be refrefhed,

was privy to their Confultations at Salamanca
and Valladolid, where they ufed to obferve the
favourable Conjuncture they had, to introduce
their Religion into England ; which confirmed in
their having a Head, who muft be fet up, what-
ever came of it ; and, if they let flip that Op-
portunity, they fhould never have fuch another ;

for without a Head they could do nothing. He
faid further, He knew the Wickednefs and Re-

in and fit to dif- folution of the Jefuits ; they ftuck at nothing to

courfe with me. Thereupon, I declared my compafs their own Ends : They had attempted to

Refolution of going, and defired the Company poifon him, but he had efcaped

of the Two Sheriffs, and my Brother Roger North,

and appointed my Marfhal William Janes to go

with me. As we were upon the Way, Mr. Crcfs-

man, a Minifter in that City, told me, Mr. Bed-

low had defired him to come with me to him : I

faid, It was very well, and I fhould be glad of

his Company. Whereupon, we went all toge-

ther ; and being come into the Room where Mr.

Bedlow lay, I faluted him, and faid, I was ex-

treme forry to find him fo ill ; I came to vifit

him upon his own Defires : I did imagine he had

fomething to impart to me, as a Privy -Counfel-

lor, and therefore if he thought fit, the Compa-

ny might withdraw. He told me, That neededHe told me,

had much to fay, which was

to hear : 'And
pro-not yet, for he

per for the Company to hear : "And having fa-

luted the Sheriffs, and Mr. Crojfman, he difcourfed

to this Purpofe

When he had finifhed this Difcourfe, (which
lafted about a quarter of an Hour) I afked him,
If the Company fhould now withdraw ? and he
faid, Yes; and ordered his Nurfes to go out,

and only his Wife to ftay to tend him : And
thereupon, all went out, faving Mrs. Bedlow^

myfelf, and my Servant William Janes. Then
I told him, I thought it convenient that what he
fhould then fay unto me, fhould be upon Oath :

He replied, That it was necefTaty it fhould be

fo ; and called for a Bible ; but my Servant having
brought a Book with him, adminiftered the Oath
to him ; and laying his Paper upon a Chair by
the Bedfide, writ down his Depofition as he

delivered it.

When Mr. Bedlow had concluded, and faid*

That was all he had to inform me of, I took the

Paper, and read it over diftinctly to him, and he

That he looked upon himfelf as a dying Man, approved it, and figned it, laying the Paper upon

and found within himfelf that he could not laft

long, but muft fhortly appear before the Lord of

Hofts, to »ive an Account of all his Actions.

And becaufe many Perfons had made it their Bu-

finefs to baffle and deride the Plot, he did, for

the Satisfaction of the World, there declare up-

on the Faith of a dying Man, and as he hoped

for Salvation, That whatever he had teftified

concerning the Plot, was true ; and that he had

wronged no Man by his Teftimony, but had te-

ftified rather under than over what was Truth ;

that he had nothing lay upon his Confcience up-

on that Account-, that he fhould appear chear-

fully before the Lord of Hofts, which he did ve-

rily believe he muft do in a fhort Time. He faid,

He had many Witneffes to produce, who would

make the Plot as clear as the Sun •, and he had

other Things to difcover, which were of great

Importance to the King, and the Country. Here-

upon, he making fome Paufe, I told him, The

Plot was fo evidently made out, that no reafon-

able Man, no Proteftant, I was fure, could doubt

of the Truth of it : But he ought not to have

concealed any thing that concerned the King fo

highly •, he ought to difcover his whole Know-

ledge in Matters of Treafon, that Traitors may

be apprehended and fecured, who otherwife may

have Opportunity to execute their treafonable

Defigns. To this he replied, That much of that

which he had not difcovered, was to corroborate

his former Teftimony •, that he had concealed

nothing that was abfolutely neceflary to the King's

Prefervation ; that he thought it not fit to accufe

more Perfons, till he had ended with thofe whom

he had already accufed. He expreffed great Grief

and Trouble at the Condition or his poor King

and Country, (fo he termed them) whom he knew

Vol. VIII.

a Pillow.

I thought it not fit, confidering his Condition,

to perplex him with Queftions, but took his In-

formation as he offered it, and held no Difcourfe

with him when the Company was withdrawn, but

concerning the true fetting down his Depofitions

;

and when he feemed to be weary, to mind him
of taking Cordials, which his Wife reached to

him as he defired them.

The next Day, Mr. Bedlow's Brother came to

me, and told me, that his Brother defired a Copy
of the Depofition he made before me : But I told

him, I had well confider'd it, and could not give

him a Copy, without the King's Leave •, but I

would move the King in it, and if he gave Leave,

I would take Care to fend one to him : And Mr.

Bedlow's Brother then told me, That it was his

Brother's Defire that I fhould reprefent to His

Majefty his Condition, and that his Sicknefs was

very chargeable ; and move His Majefty on his

Behalf for fome Supply of Money for his Sub-

fiflence ; which I promifed to do.

This is all that I can recolletl of what pajfed

upon this Occafion, and is in Subjlance true, but

the very Words, or the Order, 1 cannot pofithely

remember.

Fra. North.

1"o the Right Honourable Sir Lyonell Jenkins, one

of His Majefty's Principal Secretaries of State.

SIR,

I
V,

vour

Always intended to write from hence, to

pay my Thanks for the whole Circuit,

lich was much more pleafant, by your Fa-

of holding Correfpondence with me. But

6 B " now
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now I have Bufinefs of fome Importance : For

as foon as I came to this City, t received a

Meffage from Mr. Bedlow, by Sir John Knight,

that he being very ill, and, in the Judgment of

Phyficians, in great Danger of Death, had

fome Bufinefs of great Moment to impart to

me. I knowing the Man, and the Seafon, would

not refufe the Pains to give him a Vifit ; and

being fatisfied by Phyficians, that there was no

contagious Quality in his Diftemper, (though I

did not much fear it,) I went well accompa-

nied •, and in the Prefence of the Company he

declared. That whatever he had faid relating

to the Plot, was true •, and he being a dying

Man, had nothing lay upon his Confcience

upon that Score. The greateft Trouble he

had, was the Danger the King (whom he loved

above all Things) was in from the Papijls at

this Time, who would attempt his Life as foon

as ever he mould ceafe to be kind to them

;

and many other Expreffions of this kind.

cc

cc

cc
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After this, I afk'd, if he had any thing to iriv

part to me in private : He told me, he had.
And having made the Company withdraw, all

but my Clerk, I took the enclofed Examina-
tion upon Oath. You may imagine 1 was not
curious to perplex him with Qiieftions : I took
it juft as he deliver'd it. Ofwhat Signification

it will be, I leave to wifer Men. 1 thl.k my
Duty is to fend it to you, that you may inform
His Majefty of the Truth. 1 fhall wait upon
you at Windfor, upon Sunday next, to receive

your further Commands.

Tour moft humble and

faithful Servant*

Fra. North.
fen at Night, the Copy

enclofed is haftily and
ill taken. Ifhall bring

the Original with me.

NUMBER XXIL

The humble PE717'10'iV of the Lord Mayor, Aldermen,

and Commons of the City of London, in ^Common-Council

ajfembkdj as it was prefented to His Majefty in Council at

Windfor, upon Monday the 18th tf/'June, 1683. Together

with the Lord Keeper (Norths Speech.
**%

[ Pubhjhed by His Majefty
}

s fpecial Command. J

To the KING'S Moft Excellent Majesty i

The humble PETITION of the Lord

Mayor, Aldermen, and Commons of the City

of London, in Common-Council affembled :

Sheweth,

CT'HAT Tour Petitioners are heartily, and moft

JL unfeignedly forry for the Mifgovernment of

this Tour City, of late Tears, whereby the

Citizens have fallen under Tour Majefty 's Difplea-

fure ; which occaftoned a Quo Warranto to be

brought againft them ; upon which Judgment hath

been pronouncedfor the Seizure of their Liberties and

Franchifes intoyour Majefty 's Hands.

That Tour Petitioners are deeply fenfible of, and

thankfully acknowledge the great Favour of this

Opportunity of Application to Tour Royal Grace,

vouchfajed them by Means of Tour Majeftfs not

requiring Judgment to be immediately entered there-

upon.

And now, confidering this our diftrejfed Conditi-

on, we humbly caft ourfelves at Tour Royal Feet-,

* This Petition, Speech, &c. tho' fo material, is omitted in the Proceedings on the Quo Warranto ; and mould be read
before the Entry of the Judgment, in Vol. 4. Pag.851.

My

imploring Tour Princely Companion and Grace, to be
extended to this Tour antient City ; moft humbly beg*
ging Tour Majeftfs Pardon for all our Offences.

And we do, in the Name of ourfelves, and
all the Citizens, humbly tender, and pray
Your Majefty to accept the moft folemn
Promifes and Affurances of conftant Loy-
alty and Obedience to Your Majefty,
Your Heirs and Succeflbrs, and of our
regular and dutiful Adminiftration of
Your Government of this City, for the
future : Wherein we fubmit ourfelves to
Your Majefty's good Pleafure ; and hum-
bly beg Your Majefty's Commands and
Directions, which we will with all Humi-
lity and Thankfulnefs obey.

And Tour Petitionersfhall ever pray:

After the reading of which Petition, the Lord
Mayor, Aldermen, and Citizens, were commanded to
withdraw ; and being again call'd in, the Lord Keeper
fpake to them, as folkweth.
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My Lord Mayor,

Am, by the King's Command, to tell you,

That he hath confider'd the humble Petition

of the City of London, where fo many of the

prefent Magiftrates, and other eminent Citizens,

are of undoubted Loyalty and Affection to his

Service ; that, for their fakes, His Majefty will

fhew the City all the Favour they can reafonably

defire.

It was very long before His Majefty took Re-

folutions to queftion their Charter : It was not

the feditious Difccurfes of the Coffee-Houfes

;

the treafonable Pamphlets and Libels daily pub-

lifhed, and difperfed thence into all Parts of the

Kingdom ; the outragious Tumults in the

Streets ; nor the Affronts to his Courts of Juftice,

could provoke him to it.

His Majefty had Patience until Diforders were

grown to that Height, that nothing lefs feem'd

to be defign'd, than a Ruin to the Government,

both of Church and State ; for the factious Party

vcre not content with the Practice of thefe In-

i nries, but endeavour'd to have them publickly

cou itenanced by the Magiftrates : And for that

End, in all Elections they ftickled to chufe the

nr-ft c
j

fected into Offices of the greateft Truft

in the Government ; and carried themfelves with

that Pleat and Violence, that it was a Terror to

all fober and difcreet Citizens : And the City was

fo unhappily divided into Parties, that there was

no Likelihood it could return to good Order, fo

1 ig as the Factious retain'd any Hopes of pro-

curing the Election of Magiftrates of their own
Party, for their Impunity.

It was high Time to put a Stop to this grow-

ing Evil. This made it neceffary for His Maje-

fty to enquire into their Abufe of Franchifes, that

it might be in his Power to make a Regulation,

fufhcient to reftore the City to its former good
Government.

It was not for Punifhrnent, but rrieerly for the

Good of the City, that he took this Courfe.

And now the King hath obtained Judgment in

a ^uo Warranto, it is not his Intention to preju-

dice them, either in their Properties, or Cuftoms.

Nay, left the entring a Judgment upon Record

might have Confequences fatal to them, His Ma-
jelty was fo tender of them, that he caufed Mr.
Attorney to forbear the fame at prefent, that the

City might have fome Time to confider their own
Condition.

My Lord,

I muft needs fay, the City hath not been well

advifed, to defer their Application to His Majefty

thus long, even till the Court hath pronounced

Judgment : It had been done with a much better

Grace, if it had been more early.

His Majefty's Affection to the City is too great

to reject their Suit for that Caufe.

But for that Reafon you will have the lefs

Time to deliberate upon the Particulars the King
doth require of you.

And indeed there will be little need of De-

liberation; for His Majefty hath refolved to

make the Alterations as few and as eafy as may
be, confident with the good Government of

the City, and Peace of the Kingdom. They
are thele

;

N D I X. 4<Sj

His Majefty requires your Submifion to thefe

Regulations.

That no Lord Mayor, Sheriff, Recorder,
Common Serjeant, Town-Clerk, or Coroner of
the City of London, or Steward of the Borough
of Soutbwark, (hall be capable of, or be admitted
to the Exercife of their refpective Offices, before
His Majefty fhall have approved them under his

Sign Manual.
That if His Majefty fhall difapprove the Choice

of any Perfon to be Lord Mayor, and fignify

the fame under his Sign Manual, to the Lord
Mayor, or, in Default of a Lord Mayor, to the

Recorder, or Senior Alderman ; the Citizens fhall^

within one Week* proceed to a new Choice.

And if His Majefty fhall^ in like Manner^ dif-

approve the fecond Choice, His Majefty may^ if

he fo pleafe, nominate a Perfon to be Lord Mayor
for the enfuing Year.

If His Majefty fhall in like Manner difapprove

the Perfons chofen to be Sheriffs, or either of

them, His Majefty may appoint Perfons to be
Sheriffs for the enfuing Year, by his Commiflion,

if he fo pleafe.

Neverthelefs, the Elections of thefe Officers

may be according to the antient Ufage of the

City, with thefe Rejirifiions.

The Lord Mayor, and Court of Aldermen,
may, with Leave of His Majefty, difplace any
Alderman, Recorder, Common Serjeant, Town-
Clerk, Coroner of the faid City, and Steward of
the faid Borough.

Upon Election of any Alderman, if any of the

Perfons that fhall be prefented to the Court of
Aldermen by the Ward, fhall be adjudged unfit,

upon fuch Declaration by the faid Court, the

Ward fhall proceed to the Choice of other Per-

fons in the room of fuch, or fo many of them as

are fo difapproved : And if the faid Court fhall

difapprove fuch fecond Choice, they may appoint

any others in their Room.
The Juftices of the Peace to be by the King's

Commiffion, which His Majefty will grant accor-

ding to the ufual Method; unlefs upon extra-

ordinary Occafions, when His Majefty fhall think

it neceffary for his Service.

Thefe Matters are to be fettled in fuch a Man-
ner as fhall be approved by his Majefty's Attorney

and SollicitorGeneral, and Council learned in

the Law.

My Lord Mayor,

Thefe Regulations being made, His Majefty

will not only pardon this Profecution, but con-

firm your Charter in fuch Manner as may be con-

fident with them.

The City ought to look upon this as a great

Condefcenfion on Plis Majefty's Part ; it being

in the Nature of a Refervation of a fmall Part of

what is already in his Power, by the Judgment

:

And of thofe Things which will conduce as much
to their own Good and Quiet, as to his Service.

If the City fhould look upon it with another

Eye, and neglect a fpeedy Compliance ; yet His

Majefty hath done his Part, and demonftrated his

Affection to the City, by giving them this Op-
portunity.

And
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And if there fhall be any heavy Consequence

of this Judgment, which it will behove you well

to confider, the Fault will lie at their Doors, in

\vhofe Power it now is, to bring this Affair to a

happy Conclufion.

My Lord Mayor,

.The Term draws towards an End, and Mid-

fummer-Day is at Hand, when fome of the Offi-

cers ufe to be chofen, whereof His Majefty will

referve the Approbation ; therefore it is His

Majefty's Pleafure, that you return to the Gity-j

and confult the Common-Council, that he may
fpeedily know your Refolutions thereupon, and
accordingly give his Directions.

That you may fee the King is lii earrieft, and
the Matter is not capable of Delay, I am com-
manded to let you know, he hath given Order
to his Attorney General to enter up Judgment
on Saturday next, unlefs you prevent it by your'
Compliance in all thefe Particulars.

But the City not complying, Judgment was enter'd.
Vide Vol. 4. Pag. 851, 852.

NUMBER XXIII.

An Antidote againfl Poifon : Compofed offome Remarks
upon the Paper printed by the Dire&ion of the Lady Ruffel,

and mentioned to have been delivered by the Lord Ruflel to

the Sheriffs^ at the Place of his Execution, *

[ By Sir Bartholomew Shower. ]

TH E publiming of this Paper, as the laft

Speech of a dying Man, cannot but fur-

prize all Perfons who were prefent at the

Trial of the Lord Rujfel, to read fuch Reflecti-

ons upon the Judges, the King's Council, the

Sheriffs, and the Jury, the Fact fo untruly re-

prefented, and the Offender's Innocence foftrong-

ly afferted, when they can all atteft to the Fair-

nefs of his Trial, the refpectful treating of him

by the King's Council, as far as was confiftent

with their Duty, without any Strains upon the

Evidence, to the favourable Demeanor of the

Court towards him, not in the leaft aggravating

the Crime beyond the Evidence, and to the Ful-

nefs of the Evidence upon the Proofs produced

:

And therefore, thofe who heard the Evidence,

muff, acknowledge, that that Paper is fo far from

containing the whole Truth of the Lord Rujfel'

&

Cafe, that what of Fact is therein inferted, is

wholly difguifed, and untruly, and unfaithfully

fet down. Neither doth the Lord Rujfel, in his

Speech to the Sheriffs, aver all contain'd in that

Paper to be true, nor the Paper to contain the

whole Truth of his Cafe ; only faith, he had fet

down in that Paper all that he thought fit to leave

behind him. No doubt, he might as well have

faid, All that his faithful Confeflbr advifed him

to leave behind him.

For whofoever ftrictly perufeth the Paper, will

not find the Ingenuity, Sincerity, or plain Style

of a dying Gentleman, but may difcover the pe-

culiar Dialect of an Artift, accuftom'd to fhadow

Truth with doubtful and ambiguous Expreffions ;

and the Paper artificially contrived and defign'd,

to gratify a Party, by a colourable aflerting the

Innocency of the Criminal, condemn'd by the

Law for High Treafon, and laying a malicious

Imputation upon the Government, for an unjuft

Profecution of an innocent Perfon to Death.
Whether the Paper doth truly ftate the Crime,

upon the Fact proved, for which the Lord Rujfel

was condemn'd ; and whether it contain any
plain Denial of that Fact ; will beft appear by
truly ftating the Crime charged upon him by the

Indictment, and the Fact proved upon him at his

Trial.

The Lord Rujfel, with others, are charged by
the Indictment with High Treafon, for confpi-

ring, compafling, and imagining the Death and
Deflruction of the King, and railing of a Rebel-
lion within the Kingdom.
And the Overt Acts wherewith they are charged,

are their meeting together, confulting and agree-

ing to raife an Infurrection and Rebellion, and to
feize upon the King's Guards.

At the Trial, Colonel Rumjey did fwear, That
there was a general Rifing intended in Oclober and
November laft, and that he was engaged therein :

And that the Earl of Shaft/bury, who was likewife

engaged therein, in November laft, acquainted

him, that the Duke of Monmouth, the Lord
Gray, Lord Rujfel, Sir Thomas Armjlrong, and
Mr. Fergujon, were to meet at Mr. Shepherd's

Houfe in Abchurch-hane, and fent him thither

with a Meffage to them ; that accordingly he
went thither, and found the Lord Rujfel, and the

• To be read after Lord Rujel's Speech, Vol. 3. Pag. 668, 669, and 670. It is obfervable, That in the State Trials,

Vol. 3. Pae. 673. is inferted Sir Robert Atkins'/ Defence of the late LordRufleVs Innocency : By ivay ofAnfwer or Confutation

if a Libellous Pamphlet, entituhd, An Antidote againft Poifon, But the Antidote itfelf (willful/] I fuppofe) omitted

reft
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reft there, and delivered to them the Meflage

From the Earl of Shaft'•bury ; which was, That it

was high Time to come to fome Refolution

about the Rifing : That Anfwer was returned,

that Mr. Trenchard had alTured them, that in four

> ours Time, one Thoufand Foot, and two or

three Hundred Horfe, mould be ready at Taun-

ton. But now Mr. Trencbard required two or three

Days Notice of the Rifing, and therefore they

could not go on at prefent ; and that my Lord
Shaftsbury muft be contented.

He faid, The Anfwer was pronounced by Mr.
Fergu/on, and the Lord Gray fpoke to the fame

Puipofe: And being interrogated, whether the

Lord Ruffel were fo near as to hear the Meflage,

he faid he was fo near, and could not but hear it.

And being afked by the Lord Ruffel, whether he

confentea to the Anfwer, he declared upon his

Oath, that the Lord Ruffe! did confent ; and that

they then treated and confulted of the General

Rifing : And both Colonel Rumfey and Mr. Shep-

herd did fwear, That the Lord Ruffel, and the

reft, did confult as Mr. Shepherd's, about feizing

of the King's Guards. And having at a former

Meeting appointed fome of their Number, viz. the

Duke of Monmouth, Lord Gray, and Sir Thomas

Armjirong, to view in what Pofture theGuards were,

they made Report to the reft there, That they

found them very remifs in their Duties, and might

be eafily feized. Mr. Shepherd fwore, That their

Meeting at his Houfe was not cafual, but appoint-

ee by themfelves ; and that they came late in the

Evening ; and that my Lord Ruffel mention'd not

any private Bufinefs to him ; neither had he then

any private Bufinefs with the Lord Ruffel. But

the Lord Ruffel pretending he came to tafte fome

Sherry, which he had befpoke of Mr. Shepherd,

Mr. Shepherd denied upon his Oath, that the Lord

Ruffel had befpoke any Sherry of him, or mention'd

any fuch Thing then to him.

The Lord Howard gave in Evidence upon his

Oath, That there was a Defign of a General Ri-

fing, both in Oflober and November laft ; and that

the Earl of Shaftsbury then acquainted him, he

had Ten thoufand brifk Boys ready. And after

the Departure of the Earl of Shaftsbury, it was

thought neceflary, for the preventing of Confu-

Con, and more orderly managing of the Rifing,

that a felect Council fhould be held for that Pur-

pofe : And accordingly, the Duke of Monmouth,

the Earl of Effex, the Lord Ruffel, Colonel Sid-

ney, Mr. Hambden, Junior, and himfelf, met in

"January laft, at Mr. Hambden's Houfe, in Ruffel-

'Street, and debated certain Preliminaries to the

Rifing. Amongft others, Whether the Rifing

mould be in London firft, or in the Country firft,

or in both at once ; and the major Opinion in-

clined to have the Rifing both in London and the

Country at one Time. That foon after, they

held a fecond Meeting at the Lord Ruffd's Houfe

;

where all the laft mentioned Perfons were prefent,

and where they again debated of the Rifing, and

then came to this Refolution, That fome Perfon

fhould be fent into Scotland, to invite fome Per-

fons thence, from the difcontented Scots, to treat

wuh them, that they might be affured of what
Afliltance they might expect from the Scots :

That that Matter was committed by them to the

fpecial Care and Conduct of Colonel Sidney :

And that Colonel Sidney acquainted him, he had

fent Aaron Smith into Scotland accordingly ; and

that he had given him threefcore Guineas to de-

fray the Charges of his Journey.

Vol. VIII.

The Lord Howard interrogated by the Lord
Ruffel, Whether he faid any thing in thofe De-
bates, declared upon his Oath, That though his
Lordfhip never ufed to fpeak much, yet he did
fpeak in thofe Debates, and confented to what was
done.

This was the Subftance of the Evidence; tho'
delivered by the Witnefles more at large, as
will appear by their Depofitions, printed with
the Trial. A clearer Evidence to prove the
Facts charged, of Meeting and Confulting to
raife a Rebellion within the Kingdom, and to
feize the King's Guards, I believe the moft ex-
perienced Perfon in the Laws can never fhew was
ever produced at the Trial of any Traitor. To
the greateft and ftrongeft Part of the Evidence,
which is that of the Lord Howard, and fo much
of Colonel Rumfey's, which relates to the Gene-
ral Rifing, of which the Witnefles make full

Proof, the Paper gives no Anfwer at all. With
what Confidence then can the Author of that Pa-
per introduce a dying Man, afferting his own In-

nocence, and charging the Jury with Forwardnefs
and Injuftice, when the Criminal cannot deny the
Facts upon which the Jury gave their Verdict ?

But thefe Facts, whether true or falfe, the. Cri-

minal would not examine. And if he could not*
or would not aflert them td be falfe, no Man, of
any common Ingenuity, can doubt them to be
true, when fworn by credible Witnefles, and
found by a fubftantial jury. Yet, to fatisfy the
Confcience of a dying Man, and to cover the
Scandal of fo great a Crime from vulgar or par-
tial Eyes, thefe Confultations and Confpiracies

to raife a Rebellion, and foment a General Rifing*

are reprefented to the People only as fome Dif-
courfes about fome Stirs. They may be in Scot-

land fome Stirs, but in England they are, and ever
were ftiled Rebellion.

As to the other Branch of the Overt- Acts, of
Confulting to feize the Guards, which the Paper
makes the only Crime for which the Lord Ruffel

was condemned ; this Account is given by the

Paper, That the Lord Ruffel was at Mr. Shep-

herd's Houfe with that Company but once, and
there was no Undertaking then of fecuring and
feizing the Guards, nor none appointed to view
or examine them : Some Difcourfe there was of
the Feafiblenefs of it, and feveral Times by Acci-
dent in general Difcourfe elfewhere.

This Account which the Lord Ruffel gives of
this Matter, is rather a Confirmation of the Te-
ftimonies of Colonel Rumfey and Mr. Shepherd,

than an Avoidance thereof: He admits the Fea-
fiblenefs thereof was then difcourfed of, and at

other Times likewife. They fwore, That the

Perfons appointed to view the Guards, reported

then, they found them to be very remifs in their

Duties, and might be eafily feized. The Lord
Ruffel remembers he was at Mr. Shepherd's Houfe
but once ) Shepherd fwore he was there with that

Company twice, and at the laft Time the Report
was made after viewing of the Guards.

The feizing of the Guards was not the only

nor principal Fact upon which the Lord Ruffel was
condemned, as appears by the Proof ftated ; but it

was one of the Inftances to make out againft him
the general Defign of raifing a Rebellion, as one

of the propereft Ways to fecure the general Rifing,

and was fufficiently proved by two Witnefles to

have been confulted upon to that Purpofe.

Indeed, to what other Purpofe can any Man
imagine the Lord Ruffel, and his Accomplices,

6 C who
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who appeared to have been engaged in a Defign

of a general Insurrection, upon fuch Proof as the

Criminal could not deny the Fact, mould fo often

difcourfe of the Feafiblenefs of fecuring the

Guards, as is confeffed by the Lord Rnjfel, than

in order to facilitate and fecure their Defign of

the General Rifing ? And the Difcourfe the Pa-

per owns to have been at the Lord Shaftsbury's,

touching the fame Matter, who throughout ap-

pears to be a principal Agent in the Defign of

the General Rifing, proves the feizing of the

Guards to be Part of that Defign. And though

the Lord Rujfel then expreffed a Tendernefs of

Ihedding cold Blood, as a Thing deteftable, and

fo like a Popifh Practice ; yet that Deluge of

Blood which muft aeceffarily have enfued in the

Heats of a General Rifing, which is evident he

purfued to his laft, did not at all affect him, be-

caufe this might become any heroick Chriftian

drawn in Armour by the Pencil of the Author of

Julian ; and is not unlike to the Practices of the

ancient Chriftians, fo fhamefully difguifed by the

fame Author.

If then the Facts whereof the Lord Rujfel was

found Guilty by the Jury, upon fuch pregnant

Proof, be fo evident, how is it poflible for a dying

Man, before God and Men, to affert his Inno-

cency with fuch Affurance, and fo frequently re-

peated in his Speech to the Sheriff, though fhort,

yet twice repeated ? 1 . God knows how far I was

always from Defigns againft the King's Perfon, or

cf altering the Government. 2. Iprofefs I know of

no Plot, either againjl the King's Life, or the Go-

vernment

.

In the Paper delivered, it is thus expreffed :

Whatever Apprehenfions I had of Popery, and of

my own fevere and heavy Share I was like to have

under it, when it fhould prevail, I never had a

Thought of doing any thing againjl it, bafely or in-

humanly, but what could confift with the Chriflian

Religion, and the Laws and Liberties of this King-

dom. Again ; / have always loved my Country

tnuch more than my Life, and never had any De-

fign of changing the Government ; and would have

fuffered any Extremity, rather than have confented

to any Defign to take away the King's Life. In

another Place, he thanks God his Part was fincere,

and well meant, and affirms his Crime to be but

Mifprifion of Treafon at moft ; and infers, fo I

die innocent of the Crime I Jland condemned for :

Alfo he faith, / know I was guilty of no Treafon.

In the laft Place, he concludes •, As I never had

any Defign againjl the King's Life, or the Life of any

Man whatfoever, fo I never was in any Contrivance

of altering the Government.

Half an Eye may fee thefe Strokes are all

drawn by the fame Hand, with all imaginable

Skill, to quiet the Confcience of a dying Crimi-

nal •, and at the fame Time, by calling a Mift be-

fore the Eyes of the unthinking Multitude, to

poffefs them with the Innocence of the condemn'd

Perfon, and the Cruelty of the Government to-

wards him. Let it be confidered with what care-

ful Redactions and Limitations his Innocency is

ufhered in : That he knew of no Plot or Defign

againft the Perfon of the King, or to kill the

King, or to alter or change the Government :

That he never had a Thought of doing any thing

bafely or inhumanly, but what could confift with

the Chriftian Religion, and the Laws and Liber-

ties of this Kingdom : That his Crime was but

Mifprifion of Treafon at moft, and fo he is inno-

cent of the Crime he ftands condemn'd for. What

need of all thefe Cautions, Reftrictions, and
evafive Circumlocutions, to a plain Man at the

Hour of his Death, to exprefs his Innocency by ?

If it had been real, a few plain Words would
have done it better ; viz. That he was not en-

gaged in, nor knew of any Defign of making an
Infurrection or Rebellion within the Kingdom.
He heard the Proof made, and knew that was the

Crime laid to his Charge, which is High Trea-
fon, both at Common Law, and within the firft

Branch of 25 Ed. 3. But that was too clear a
Matter for a dying Man plainly to deny ; his

Confcience muft have controlled hjm.

And to let every Man underftand the Subtilty

of that Paper in Declaration of the Lord Rujfel's

Innocence, with fuch Reftrictions, it is neceflary

to be known, that there were two Parts in this

horrid Defign ; one was a general Rifing, ma-
naged by a felect Council, wherein the Confpira-

tors, according to their different Principles, had
their different Ends ; fome were for a Common-
wealth, though the fewer in Number •, others

were for continuing the Monarchy and Govern-
ment, but with Exclufion of his Royal Highnefs*

Of this latter Sort were the Duke of Monmouth,
and the Lord Rujfel, who plainly fets down in

the Paper the Duke of Monmouth's Opinion of
him, That they were both of a Temper. And
the Lord RuJJ'el gives his Opinion of himfelf, That
his Earnejlnefs in the Matter of the Bill of Exclufton,

had no fmall Influence in his prefent Sufferings

:

Though fpoken by him with great Reflection up-
on the Government, yet it truly feems to have
been the natural Caufe of thofe Extravagancies he
was led into ; his Zeal in that Matter transporting

him to feek that by Force, which the King had
before denied in a Courfe of Parliament.

The other Part of the Plot was downright
affaflinating of the King and the Duke of Tork't
this was managed by a Council of Ruffians, who,
according to their Principles, judged this the

moft expeditious and fafeft Way to fecure the

general Rifing, and render it more effectual.

This was made out beyond all peradventure by
many Witneffes at the Trials of Captain Walcot

and Hone -, the latter whereof, befides the Proofs

againft him, confeffed himfelf to be one of the

Number who had engaged themfelves to kill the

King. For this latter horrid Fact of Killing:

and Affaflinating, the Lord Rujfel was not ac-

cufed thereof, nor any Proof offered to make it

out

:

And therefore his frequent Profeflions of his

Innocency, as to any Plot or Defign upon the
King's Life, or to kill the King, or his knowing
any thing thereof, and of his Abhorrence thereof,

as an inhuman, bafe, vile, and barbarous Act,

(which Epithets the Paper gives to that foul Fact)

are no plain Declarations of his Innocence as to

the Crime charged and proved upon him, of
Confpiring and Confulting to raife an Infurrection

within the Kingdom.
And 'tis evident, by the Lord Rujfel's restrain-

ing the Expreflion of his Innocency to the De-
fign upon the King's Life, and to killing of the

King, and omitting to mention the general Ri-
fing, which was fully proved upon him, that the

Lord Rujfel intended only that Crime for which
Hone and Walcot were condemned, of affaflinating

the King.

The other Reftriction of his Innocency, as to

any Defign for Alteration, or Change of the Go-
vernment, which he efteemed the beft in the

World}
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World ; which amounts to no more than that he

had no Defign himfelf, nor knew of any, to throw-

off Monarchy, and to introduce a Common-
wealth ; which was never charged upon him,

and may eafily be prefumed to be fucha Govern-

ment as was no ways agreeable to his Height of

Spirit.

But this is no Denial of his being engaged in

any Defign to make an Infurrection •, though his

End in fuch Infurrection were far fhort of killing

of the King, or changing the Monarchy.

Let it be fuppofed to be only to overawe the

King, that a Parliament might fit to pafs the

Bill of Exclufion, and other Bills, for the Secu-

rity of the Proteftant Religion, or other fpecious

Pretence whatfoever ; which is the beft Conftruc-

tion can be put upon the Lord Rujfel's Cafe.

That he had a Part in the Infurrection, is evi-

dently proved, and not denied by him : But he

faith his Part was fincere and well-meant. What
that fincere Meaning was he doth not plainly tell

us, which becomes a dying Man to do ; but

leaves us to conjecture, from the other Parts of

the fame Paper, what his fincere Purpofes were.

His Zeal for the Bill of Exclufion, and Detefta-

tion of Popery, which accompanied him to his

Death, argue his fincere Intention in the Rifing

to be fomething that was for the promoting of

the Bill of Exclufion, and the Utter Extirpation

of Popery. Yet he profeffeth, that notwith-

ftanding all his Zeal againft Popery, he never

had a Thought of doing any thing againft it

bafely or inhumanly, but what would well confift

with the Chriftian Religion, and the Laws and

Liberties of this Kingdom.
This again renders the Matter difficult, to

guefs at his fincere Meaning in the Defign. But

the Compiler of the Speech hath fo ordered the

Compcfition of the Sentences, by the difcretive

Particle But, that Room is left for the dying

Perfon to intend nothing to be inconfiftent with

the Chriftian Religion, and the Laws and Liber-

ties of this Kingdom, but what was bafe and

inhuman, as the Affaffination of the King and

Duke is judged to be ; and that an Infurrection

only to compel the King to pafs fuch Bills as

his Proteftant Subjects conceived neceffary for

the Prefervation of their Religion, was no bafe

and inhuman thing ; and therefore not inconfiftent

with the Chriftian Religion, but for the Support

of it ; nor with the Laws and Liberties of the

Kingdom, which allow, in the Opinion of too

many, both more antient and modern Fomenters

of Rebellion againft Princes, a Liberty in the

People to acquire that which they apprehend to

be their Right, and for their Prefervation, by
Force, which they cannot obtain from their

Princes by fair Means, upon the Account of a

Supreme Law for Prefervation of themfelves, and

their Religion, inherent to all Governments.

To this Purpofe was prepared and publifhed

that venomous Book of Julian, fo much hugged

and applauded by the Confpirators, as a fit Piai-

fter compofed of ancient Chriftian Practices, for

fuch Confciences who might entertain the leaft

Scruple againft infamous libelling of their Prince,

or ufing any Force or Coercion upon the Govern-

ment. To the fame Purpofe have been printed,

and reprinted of late, divers feditious Books and

Pamphlets ; and another was preparing for the

Prefs, by one of the Confpirators, To ajfert a

Supremacy in the People, to determine .for them-

felves, againft their Prince.

The Northern Climate hath of late furnifhed

us both with Doctrines arid Examples of the

fame Batch. The Compiler of the Speech was,
without queftion, acquainted, if not infected,

with thole Doctrines, Tenets, and Examples

;

and therefore may be prefumed to lie under that

great Delufion, That it was lawful for Subjects

to procure from their Princes by Force whatever
they judged neceffary for the Prefervation of their

Civil or Religious'Rights, k> in the doing thereof

their Parts were fincere and well meant :

When nothing is clearer by the Laws of this

Kingdom, than that to raife a Rebellion, or1

make an Infurrection, be the Defign or Intent

thereof never fo fpecioufly good, is High Trea-
fon. And it is apparent that the Lord Ruffel,

or the Author of that Paper, was mifguided in

two principal and plain Points of Law

:

Firft, That Meeting and Confulting to make
art Infurrection, and in order thereunto to feize

upon the King's Guards, which the Paper calls

Stirs, is not. Treafon within the Statute of Ed-
ward III.

Secondly, That the Lord RuJfePs being prefent

at the feveral Confults for managing the Infur-

rection, and his Part therein, amounted only to

Mifprifion of Treafon ; and fo concludes himfelf

innocent of the Crime he flood condemned for,

which was High Treafon, for comparing the

Death and Deftruction of the King, by confpi-

ring to raife a Rebellion within the Kingdom.
Thefe Miftakes of the plaineft Points in Law

are the only Supports of the Lord Rujfel's Inno-

cency ; whereby he comforted himfelf at his

Death, and may miflead others into the fame
Ruin.

To prevent which, it is conceived feafonable

upon this Occafion, to ftate clearly what the Law*
of the Land is upon thofe Points, to the com-
mon Understanding of every Subject.

As to the firft Point, The Meeting and Con-
fulting to make an Infurrection againft the King,
or raife a Rebellion within the Kingdom, be the

End thereof never fo fpecious for Publick Good,
though the Rebellion be not actually raifed, is

High Treafon by the Laws of this Land. It

was fo at Common Law, by the Confent of all

the Books of Law that treat of that Matter, and
no one Authority againft it. It is fo fince the

Statute 25 Edward 111. cap. 2. within the firft

Branch of that Law againft Compaffing and Ima-
gining the Death of the King. The Death of
the King in that Law is not reftrain'd to killing

of his natural Perfon, but extends as well to civil

Death as natural. To confpire to depofe the

King is equally High Treafon with that of kill-

ing the King : So for imprifoning of the King, or

feizing or taking of him into the Power of his

Subjects, or for laying any Force or Reftraint

upon him, until he do what his Subjects would
have him. Thefe are all Fligh Treafon, for:

compaffing his Death, either natural or civil ; and
all Overt- Acts, which declare the Intent of effect-

ing any of thefe Crimes, as all Meetings, Conful-

tations, and Agreements to rife in Rebellion,

and to feize upon the King's Guards, which are

his Defence againft Force, and invite the Aid
and Afiiftance of the King's Subjects of any

other of his Kingdoms, plainly are Overt-Acts

of
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of compaffing the King's Death; and fo have

been adjudged in all Times, whenever fuch Cafe

came into Judgment.

In 2 fcf 3 Phil. & M. one Conftable difperfed

divers Bills in the Night about the Streets, in

which was written, That King Edward VI. was

alive, and in France; and at another time, in

Coleman-fireet, pointed to a young Man, and faid,

He was King Edward VI.

Thefe things tending only to depofe the Queen,

were adjudged High Treafon, for compaffing

her Death; and Conftable was thereupon indict-

ed, attainted, and executed. The Cafe is cited

in Calvin's Cafe, Co. 7 Rep. fol. 106. 13 Eliz.

Dyer, 298. Dr. Story practifed with the Gover-

nor of Flanders* to invade the Realm with

Force ; and declared by what Means, and in

what Manner and Place, the Invafion might be

:

No Invafion following, it was referred to all the

Judges, to confider what Crime it was, who re-

folved it to be High Treafon ; becaufe an Inva-

fion with Power could not be* but of Neceffity

it muft tend to the Deftruction, or great Peril of

the Queen.

Jac. I. The Lord Cebham confpired with Sir

Walter Raleigh, and other the King's Subjects,

to make an Infurrection within the Realm, in

order to fet up the Lady Arabella Stuart to be

Queen : And to this Purpofe treated with the

AmbafTador of the Arch- Duke of Aufiria, for

procuring Money from the King of Spain, and

perfuaded the Lady Arabella to write Letters to

the King of Spain, for his A ffi fiance with For-

ces, and Letters fent accordingly ; though the

Infurrection did not follow, but a Difcovery made
before it was put in Execution. The Lord Cob-

ham, and others of the Confpirators, were in-

dicted of High Treafon, for compaffing the

King's Death, and the feveral Meetings and Con-

futations for making the Infurrection, and pro-

curing the Invafion, laid in the Indictment. The
Lord Cobham was tried by his Peers, attainted,

and executed. The Lord Hale, in his Pleas of

the Crown, 13, takes notice only of the Overt-

Act of writing the Letters to a foreign Prince,

inciting an Invafion, which he allows to be a

fufficient Overt-Act of that Treafon which was

laid in the Indictment, for compaffing the Death

of the King.

In the fame Year of Jac. I. the Lord Gray,

and other Confpirators, met and confulted to

make an Infurrection, whereby they defigned to

feize the King into their Power, until he mould

grant them a Pardon for all Treafons, a Tole-

ration of the Exercife of the Popifh Religion,

and the Removal of twelve of the Privy Council

;

and fhould make the Lord Gray Matter of his

Horfe, and feveral others of the Confpirators,

Lord Treafurer, Lord Privy Seal, and other

great Officers.

They were indicted for compaffing the King's

Death, and raifing a Rebellion within the King-

dom, and no other Overt-Acts laid in the Indict-

ment, but feveral Meetings, Confultations, and

Agreements between the Confederates, to raife

a Rebellion for the Purpofes aforefaid.

The Lord Gray was tried by his Peers, and

had Judgment to be hanged, drawn, and quar-

tered.

In Sir Henry Vane's Cafe, Meeting and Con-
fulting about Treafon were held fufficient Overt^
Acts.

In Plunket's Cafe lately in the Kings-Bench

±

the Indictment was for High Treafon* in com-
paffing the Death of the King ; the Overt-Acts
alledged again't him were* Confulting to raife

an Infurrection in Ireland* and bringing of the

French into Ireland, and collecting Money in

Ireland, and holding Correfpondencies in France
for that Purpofe. 1 here was no Proof of any
Defign upon the King's natural Perfon, which
was in England ; yet he was attainted and exe-

cuted for High Treafon* though no Infurrection

or Invafion followed : So that there can be no
Queftion at this time of Day, but that Meeting
and Confulting to raife a Rebellion, though it be
not an actual levying of War within another
Branch of the Statute of 25 Edw. III. yet they
are Overt-Acts of compaffing the King's Death*
within the firft Branch of that Statute.

The other grofs Miftake is, That the Lord
Rujfel's Crime was only Mifprifion of High
Treafon.

Mifprifion of High Treafon is the Conceal-

ment thereof by a Perfon who had a bare Know-
ledge of the Treafon, without any Mixture of

his Confent. But if the Perfon be prefent at the

Debates and Confultations, though he fay no-

thing, if he do not immediately reveal, but con-

tinues to meet and be prefent at their Debates,

he is a principal Traitor. Where a Perfon was
not prefent at the Debates and Refolves, but is

afterwards acquainted with them, and gives his

Confent thereto, it is High Treafon, and not a
Mifprifion barely.

This was the Cafe of George Brooke, to whom
the Lord Cobham related the whole Confpiracy

of fetting up the Lady Arabella ; who confented

to the fame, and was indicted and attainted as a
principal Traitor in that Confpiracy. Now the

Lord Rujfel, as he puts his own Cafe, of being

prefent at feveral Meetings where feizing of the

Guards were treated of, and horrid things fpo-

ken, argues himfelf guilty of High Treafon,

though he make a falfe Conclufion from thofe

Premifies, that 'twas but Mifprifion. But the

Witneffefs proving his frequent Meetings and
Confults, and the lafl: of them at his own Houfe,
and his exprefs Confent to the Matters debated

and agreed upon, do put it beyond a Quefton to

any Man that defires not to be wilfully deceived,

that the Crime of the Lord Rujfel was not a bare

Mifprifion of Treafon, but High Treafon in the

higheft degree ; being to raife a Rebellion againft

the King, the Confequence whereof in all Proba-
bility would have been the Deftruction of the

King, and Subverfion of the Government, if not

the Defolation of the whole Kingdom.

If, after this plain Account of the L. RuJJel's

Cafe, any Perfons be fo hardy to think the Com-
piler of that Paper of greater Skill in the Laws
of the Land than the Reverend and Learned

Judges, who have judged his Crime to be High
Treafon ; the utmoft Comfort he can expect for

his being deceived is, That he fhall have the like

comfortable Speech prepared for him upon the

like Occafion.

NUMBER
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NUMBER XXIV.

To the KING's Moft Excellent Majesty.

The Humble Petition of Algernoon Sidney, Efq\
%

Sbeweth,

longTHAT your Petitioner, after a

and clofe Imprifonment, was, on the

feventh Day of this Month (November)
brought by a Guard of Soldiers to the Palace-

Yard, upon a Habeas Corpus, directed to the

Lieutenant of the 'tower, before any Indictment
had been exhibited againft him.

1 hat whilft he was there detained, a Bill was
exhibited and found againft him ; whereupon he
was immediately carried to the Kings-Bench, and
there arraigned. In this Surprize he defired a

Copy of the Indictment, and Leave to make his

Exceptions, or to put in a Special Plea, and
Council to frame it ; but all was denied : He
then offered a Special Plea ready engroffed ;

which was then alfo rejected, without reading :

Being threatened, That if he did not immedi-
ately plead Guilty or Not guilty, Judgment of
High Treafon fhould be entered ; he was forced,

contrary to Law (as he fuppofeth) to come to a

General Iffue, in pleading Not Guilty.

November the twenty- firft he was brought to

his Trial -, and the Indictment being perplexed
and contufed, fo that neither he nor any of his

Friends that heard it could fully comprehend the

Sco je of it, he was utterly unprovided of all the

Helps that the Law alloweth unto every Man
for his Defence : Whereupon he again defired a

Copy, and produced an authentick Copy of the

Statute Edw. III. whereby it is enacted, That every

Man Jhall have a Copy of any Record that toucheth

him in any manner, as well that which is for, as

againft the King, or any other Perfon ; but could
have neither a Copy of his Indictment, nor that

the Statute fhould be read.

The Jury by which he was to be tried was not

(as he is informed) fummoned by the Bailiffs|of the

feveral Hundreds, in the ufual and legal Manner;
but Names were agreed upon by Mr. Graham,
Mr1

. Burton, and the Under- Sheriff, and Directions

given to the Bailiffs to fummon them ; and being

all fo chofen, the Copy of the Pannel was of no
Ufe to him.

When they came to be called, he excepted

againft fome for being your Majefty's Servants •,

which he did hope fhould not have been returned,

when he was profecuted at your Majefty's Suit.

Many others, for not being Freeholders (which

Exceptions he thinks are good in Law) and

others more lewd and infamous Perfons, not fit

to be of any Jury •, but all was over-ruled by the

Lord Chief Juftice, and your Petitioner forced

to challenge them peremptorily, whom he found
to be picked out as moft fuitable to the inten-

tions of thofe who fought his Ruin ; whereby he
loft the Benefit allowed him by the Law, of
making his Exceptions, and was forced to admit
of mechanick Perfons, utterly unable to judge of
fuch a Matter as was to be brought before them*

This Jury being fworn, noWitnefs was produced
who fixed any thing beyond Hear-fay upon your
Petitioner, except the Lord Howard, and thofe

that fwore to fome Papers faid to be found in his

Houfe, and offered as a fecond Witnefs, and
which were written in a Hand like unto your

Petitioner's.

Your Petitioner produced ten WitnefTes, moft
of them Men of eminent Quality, the others of
unblemifhed Fame, to fhew the Lord Howard's

Teftimony was inconfiftent with what he had (in

the Prefence of God) affirmed to many of them,

(and as he fwore at the Trial of the Lord Ruffel)

under the fame religious Obligation of an Oath,

as if it had been legally adminiftered.

Your Petitioner did endeavour further to fhew,

that befides the Abfurdity and Incongruity of his

Teftimony, he being guilty of many Crimes
which he did not pretend your Petitioner had
any Knowledge of ; and having no other Hope
of a Pardon, but by the Drudgery of fwearing

againft him, he deferved not to be believed : And
that Similitude of Hands could not be Evidence,

was delivered by the Lord Chief Juftice Keeling,

and the whole Court, in the Lady Cart's Cafe ; fo

as no Evidence at Law remained againft him.

That whofoever wrote thofe Papers, they were

but a fmall Part of a polemical Difcourfe, in An-
fwer to a Book written about thirty Years ago,

upon general Propofitions, applied to no Time,

nor any particular Cafe j that* it was impoftlble

to judge of any Part of it, unlefs the Whole did

appear, which did not ; that the Senfe of fuch

Parts of it as were produced could not be com-
prehended, unlefs theWhole had been read, which

was denied •, that the Ink and Paper fhewed it to

be written many Years ago, and the L. Howard
knowing nothing of them, they could have no

Concurrence with what your Petitioner was faid to

have defigned, with him and others.

That the Confufions and Errors in writing it,

fhew the fame had never been fo much as review-

ed ; and being written in a Hand that no Man
could well read, neither fit for the Prefs, nor could

be in fome Years, though the Writer of it did

intend it, which did not appear.

* This Petition, though fo material, is omitted in Col. Sidney's Trial ; and fliould be read before his Speech at Execution,

in Vol. 3. Pag. 738.

Vol. VIII. 6 D That
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That they being only the prefent crude and

private Thoughts of a Man, for the Exercife of

his own Underftanding in his Study, never {hewed

to any, nor applied to any particular Cafe, could

not fall under the Statute 25 Edw. III. which takes

Cognizance of no fuch Matters, and could not by

Conftruction be brought under it, fuch Matters

being thereby referved to the Parliament, as is

declared in the Provifo, which he defired might

be read, but was refufed.

Eight or nine important Points of Law did

hereupon arife ; upon which your Petitioner,

knowing his Weaknefs, did defire his Council

might be heard* or referved to be found fpecially ',

but all was over-ruled by the Violence of the Lord
Chief Juftice, and your Petitioner fo frequently

interrupted, that the whole Method of his De-

fence was broken, and he not fuffered to fay the

tenth Part of what he could have alledged in his

own Defence ; fo the July was hurried into a

Verdict which they did not underftand.

Now fcrafmuch as no Man that is oppreffed in

England can have any Relief, unlefs it befrom
your Majefiy ;

Tour Petitioner humbly prays, That, the

Premiffes conjidered^ your Majefiy would

be pleafed to admit him into your Pre-

fence ; and if he doth not fhew that it is

for your Majefiy's Honour and Intereft

to preferve him from the faid Opprejfiont

he will not complain, though he be left to

be deflroyed.

NUMBER XXV,

A Copy of the Taper delivered to the Lord Keeper North, the

Lord Chief"Juftice Jeffreys, and Mr. Attorney-General> by

the Lady Armftrong, on the Behalf of her Hujband bir

Thomas Armftrong. *

My Lord,

I
Am informed, That by the Common Law
of England, any Man that was outlawed in

Felony, or Treafon, might bring a Writ of

Error to reverfe his Outlawry ; which was to be

granted ex Debito Juflicia : Though it may be,

the Manner of fuing for fuch a Writ of Error to

the King might be by way of Petition (as in a

Petition or Remonfirance de Droit for Lands, &c.)

And fo it was refolved in Ninian Melvin's Cafe,

Co. 4 Infi. 215.

Next, by the Common Law, If any Man were

in England at the Time of the Exigent awarded,

and went out of the Realm after that, and before

the Outlawry pronounced, he could never affign

that for Error, That he was beyond Sea at the

Time of the Pronouncing of the Outlawry ; and

the Reafon is, Becaufe he was here at the Time
of the Awarding of the Exigent, and might rea-

fonably have Notice of it.

On the other fide, If any were out of England

during the whole Procefs and Pronunciation of

the Outlawry, it was never yet a Doubt but that

was an Error, and might be affigned for Error,

either by the Party or his Heir, at the Com-
mon Law, and fo continues to this Day; and

was, not long fince, adjudged in O'Kerney's Cafe

the lrifhman, who came in about two Years after

the Outlawry.

Then comes the Statute of 5 & 6 Edw. VI.

cap. 1 1. and enlarges the Law for the Benefit of

the outlawed Perfon, and gives him Liberty to

affign for Error, That he was beyond Sea at the

Time of the Outlawry pronounced; which he
could not do by Common Law, before the
Statute ; and fo continues.

Then comes the Provifo, and fays, That he
muft come in within a Year, and render himfelf, to

be entitled to the Benefit of that Act ; whicrrwas
to affign for Error, That he was beyond Sea at the
Time of the Outlawry pronounced.

So that, my Lord, upon this fhort State of the
Law, and my Hufband's Cafe, he being beyond
Sea all the Time of the Procefs, and at the Time
of the Outlawry pronounced, it is conceived he is

well entitled to affign this for Error,-at the Com-
mon Law, without any Aid of the Statute,

tho' the Provifo in that Statute fhould be ruled
againft him ; which (withSubmiffion) is the Opi-
nion of many Learned Perfons in the Law, That
he is within the Intent and Meaning of that Pro-
vifo, for many Reafons too long to trouble your
Lordfhip with now.

Therefore I do hope that this Cafe of my Huf-
band's, being the firit Cafe that any Man was
executed upon an Outlawry (that did not defire

it f) may have that Weight with your Lordfhip
that it deferves : And do hope that your Lord-
fhip will fo "advife the King in Matter of Law
(whole Council you are) that my Hufband may
have a Writ of Error granted him, and Council
affigned him, to argue thefe Points, as by the
Law has been allowed to Criminals in Capital
Cafes, with whatsoever elfe fhall appear upon the
Record of Outlawry produced, which as yet my
Hufband, or any for him, never faw.

* This mould be read after his Trial in Vol. 3. Pag. 897.

| Hcl/oway, a little before, being in the fame Condition, refufed a Trial ; and fo was executed upon the Outlawry.

A Copy
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A Copy of the Paper delivered by Sir Thomas
Armstrong to the Sheriff.

*

I
Thank Almighty God," though I have had

but a fhort Time allowed me, I find myielf

prepared for Death, and my Thoughts fet on

another World; and I trull in God's Mercy, I

am well weaned from fetting my Heart on this

:

Yet 1 cannot but give fo much of my little Time,

to fet down in Writing my Anfwers to fome

Calumnies raifed fince my clofe Imprifonment,

as well as what Mr. Attorney accufed me of at

the Bar. I was told, a very great Perfon faid I

was a Spy of Cromwell's. I was fent from Eng-

land by the bell and confiderableft Friends the

King had then, with Bills of Exchange, and

Letters of very great Importance, to his Majefty

at Bruffels; I appeal to his Majefty if I delivered

them not fafe, and his Anfwer to them, when I re-

turned : Which I had not been above Six Days but

I was clapped up a clofe Prifoner in the Gatehoufe,

and in extreme Danger of my Life, for that Jour-

ney. Before this, I had been a Year in Lambeth-

Hcufe a Prifoner ; and after a - Prifoner in the

'Tower, when the Ufurper died, and near flarving

in every one of them : Very ill Treatments for a

Spy and a Penfioner ! My Lord of Oxford, and

many others of Quality, will, 1 think, teftify my
Innocence in this Point. I proteft before God,

I- was never a Spy or Penfioner to Cromwell, or

any other Man. On Saturday laft I was brought

down to the King's-Bench Bar, on an Outlawry

of High Trealon : I was afked what I had to

fay for myfelf, that Judgment of Death fhould

not pafs ? 1 anfwered, That I was beyond Sea

when the Outlawry came out} I thought the

Lavv allowed a Writ of Error to reverfe it ; I

prayed I might be allowed a Trial for my Life,

according to the Laws of the Land •, I urged the

Statute of Edw. VI. which was exprefs for it :

but it fignified nothing-, I was condemned, and

made a Precedent ; though Mr. Holloway a little

before had it offered him. I cannot but think all

the World will conclude my Cafe very different

:

And why was it refufed me ? Mr. Attorney ac-

cufed me there for being one of thofe that were
to kill the King as foon as he came back from
Newmarket after the Fire. I take God to Wit-
nefs, 1 never was in any Defign to take away the

King's Life ; neither had any Man the Impu-
dence to propofe fo bafe and barbarous a thing

to me 5 neither was I ever in any Defign to alter

the Government of England. What 1 am accu-

fed of, I know no otherwife than by Reports,

and Prints ; which I take to be uncertain : So
that it cannot be expected I fhould make parti-

cular Anfwers to them. If I had been tried, I

could have proved my Lord Howard's bafe Re-
flections upon me to be a notorious Fallhood

;

for there were at leaft ten Gentlemen, befides all

the Servants in the Houfe, can prove I dined

there that Day.

I have lived, and now die, of the Reformed
Religion, a true and fincere Proteftant, and in

the Communion of the Church of England. I

have found the great Comfort of the Love and
Mercy of God, in and through my Bleffed Re-
deemer, in whom I only trull; and I do verily

hope 1 am going to partake of that Fulnefs of

Joy which I believe is in his Prefence ; the Hopes
whereof do infinitely pleafe me. I thank God,
I have no Repining at my Heart for the Condi-

tion my Sins have molt defervedly brought me
to ; I have deferved much worfe at the H ands of

God: So that I chearfully fubmit to this Punifhl-

ment, as being taken off but a fmall time fooner.

I do freely forgive all the World ; even thofe

concerned in taking away my Life. As for the

Sentence of Death paffed upon me, I cannot but

think it a very hard one ; being denied the Law
of the Land, as 1 think. To conclude ; As I

never had any Defign againft the King's Life, or

the Life of any Man •, fo I was never in any De-
fign to alter the Government. I die in Charity

with all the World; and therefore I heartily pray

God to blefs the Church of Chrift every where,

thefe poor Nations, and the King's Majefty ; and
I heartily commend my Soul to God's infinite

Mercy, through my Blefled Saviour Jefus Chrift.

* From a MS. belonging to the late Mr. Grainger of the India-Houfe. Sir Thomas's Speech being printed from a very

imperfect Copy in the State Trials, Vol. 3. Pag. 898. it was thought proper to infert this, being printed from an authen-

tick MS.

NUMBER XXVI.

Anno i° Gul'& Marias.

NMY. An Acl for annulling and making void

theAttainder of William Ruffell, Efq\
commonly called Lord Ruffell. *

WHEREAS William Ruffell, Efq; com-
monly called Lord Ruffell, eldelt Son of

the Right Honourable William Earl of

Bedford, in the Month of July, in the five and

thirtieth Year of the Reign of our late Sovereign

Lord King Charles the Second, at a Seffions

* The Reverfal of Lord RuJH's Attaindsr (as alfo that

Rufel's Trial, in Vol. 3,

of Goal Delivery, holden at the Old-Bailey,

London, was, by undue and illegal Returne

of Jurors, haveing been refufed his lawlull

Challenge CO the faid Jurors, for want of Free-

hold, and by partiall and unjutl Conftructions of

Law, wrongfully convicted, attainted, and exe-

of Col. Sidnry, and Mr. Cornijh) fli«uld be read after Lord

cuted
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cured for High Treafon : May it therefore pleafe

your moft excellent Majeftyes, at the humble Pe-

tition of the laid Earl of Bedford, and the Right

Honourable the Lady Racbell RujJ'ell, Relict of

the faid Lord Rujfell, That it be declared and

enacted -by the Authority of this prefent Parlia-

ment ; and be it enacted by the King and Queen's

moft Excellent Majefties, by and with the Advice

and Confent of the Lords Spiritual and Tempo-

ral, and Commons, in this prefent Parliament

affembled, and by Authority of the fame, That

the faid Conviction, Judgment, and Attainder,

of the laid William Rujfell, commonly called Lord

Rujfell, be, and are hereby repealed, reverfed,

made and declared null and void, to all Intents,

Conftructions, and Purpofes whatfoever, as if no

fuch Conviction, Judgment, or Attainder,'1 had

ever been had, or made : And that no Corrup-

tion of Blood, or other Penalty, or Forfeiture of

Honours, Dignities, Lands, Hereditaments,

Goods, or Chattels, be by the faid Conviction or

Attainder incurred ; any Law, Ufage, or Cu-
ftom, to the contrary notwithftanding. And
to the End that Right be done to the Memory
of the deceafed Lord Rujfell aforefaid, Be it

further enacted, That all Records and Proceed-

ings relateing to the faid Attainder, be wholly

cancelled, and taken off the File, or otherwife

defaced and obliterated, to the Intent the fame

may not be viable in after Ages : And that at

the next Seffions of Goal Delivery, to be hold-

en for the City of London, the faid Records and
Proceedings fhall be brought into the Court,

and then and there taken off from the File, and

cancelled.

William Cowper> Cler. Parliamentor

,

(Exam.)

NUMBER XXVII.

Anno i°Gul' fc? Marise.'

N p
. XXIV.

An A51 for annulling and making void

the Attainder of Algernoon Sydney,

WHEREAS Algernoon Sydney., Efquire,

in the Term of St. Michael, in the five

and thirtieth Year of the Reign of our

late Sovereign Lord King Charles the Second,

in the Court of King's- Bench at Weftminjler, by

Means of an illegal Return of Jurors, and by

Denial of his lawful Challenges to divers of

them, for want of Freehold, and without fuffici-

ent legal Evidence of any Treafons committed

by him •, there being at that Time produced a

Paper found in the Clofet of the faid Algernoon,

fuppofed to be his Hand-Writing, which was

not proved, by the Teftimony of any one Wit-

nefs, to be written by him, but the Jury was

directed to believe it by comparing it with other

Writings of the faid Algernoon ; and befides

that Paper fo produced, there was but one Wit-

nefs to prove any Matter againft the faid Alger-

noon ; and by a partial and unjuft Conftruction

of the Statute, declaring what was his Treafon,

was moft unjuftly and wrongfully convicted and

attainted, and afterwards executed for High

Treafon : May it therefore pleafe your moft ex-

cellent Majefties, at the humble Petition and

Requeft of the Right Honourable Phillip Earl

of Leicejler, Brother and Heir of the faid Al-

gernoon Sydney, and of the Right Flonourable

Henry Vifcourit Sydney, of Sheppy, in the County

of Kent, the other Brother of the faid Algernoon,

That it be declared and enacted, and be it

enacted by the King's and Queene's moft excel-

lent Majefties, by and with the Advice and Con-

fent of the Lords Spiritual and Temporal, and

Commons, in this prefent Parliament affembled,

and by the Authority of the fame, That the faid

Conviction, Judgment, and Attainder of the

faid Algernoon Sydney, be, and are repealed,

reverfed, made and declared null and void, to

all Intents, Conftructions,. and Purpofes what-

foever, and as if no fuch Conviction, Judge-
ment, or Attainder, had ever been had or given :

And that no Corruption of Blood, or other

Penalty, or Forfeiture of Honours, Dignities,

Goods, Chattels, Lands, Tenements, or Here-

ditaments, be by the faid Conviction and At-

tainder incurred ; any Law, Ufage, or Cuftom,

to the contrary notwithftanding. And to the

End that Right be done to the Memory of the

faid Algernoon Sydney, deceafed, Be it further

enacted, That all Records and Proceedings re-

lating to the faid Attainder, be wholly cancelled,

and taken off the Fyle, or otherwife defaced and
obliterated ; to the Intent that the fame may
not be vifible in after Ages : And that the Re-
cords and Proceedings of and to the faid Con-
viction, Judgment, and Attainder, in the faid

Court of King 's-Bench now remaining, fhall, and

be forthwith brought into the faid Court, this

prefent Eafler Term, and then and there taken off

from the Fyle and cancelled.

William Cowper, Cler' Parliamentor',

(Exam.)

f This Aft, which is referr'd to in Layer's Trial, Vol. 6. Pag. 277, 279, &a fhould be read after Col. SyJne/s Trial,

in Vol. 3.

NUMBER
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-NUMBER XXVIII.

At a Parliament begun and holden at Weftminfter, the 2,id of
January, primo Gulielmi & Marix Regis & Reginse, 1688.

Numb. 39.

An ASl for Reverjing the Attainder of Henry Corniiri, Efq , late Alderman

of the City of London. *

WHEREAS Henry Cornifh-, Efq; late the Contents of the Paper. And whereas the faid

Alderman of the City of London, was Col. Rumfey had, in the Lord RufJ'ell's Trial,

indicted of High Treafon, upon Pre- exprefsly fworn that he was not in the Room
tence, That knowing James late Duke of Mon- when the faid pretended Paper was read : And -

mouth, William Rufjell, Efq; and Sir 'Thomas Arm- whereas Col. Rumfey, in the fame Lord Rujfell's

Jirong, to be Traitors, and to have confpired the Trial, exprefsly mentions the Names of all the

Death of the late King Charles the Second, pro- Perfons in the faid Room, in the faid Mr. Shep-

inifed to be affifting to them in fuch Treafons, to pard's Houfe, whereof the faid Henry Cornijh was
bring them to Effect; and being thereupon ar- none: And whereas Mr. Sheppard, whom Rum-
raign'd at the Seffions- Houfe in the Old-Bailey, fey, in his Evidence, own'd to be in the Room
the iyth Day of October, Anno Dom. 1685, altho' when the faid pretended Paper was read, ex-

he was committed for the faid pretended Treafon prefsly teftified, That the faid Henry Cornifh

but the 13th of the fame Oilober, and had No- was not in the Room at the Time of the reading

tice of his Trial the 1 7th of the fame Otlober, the faid pretended Paper. For all which Reafons,

and was kept clofe Prifoner from the Time of at the humble Petition and Requeft of Elizabeth

his Commitment to the Time of his Trial, and Cornifh, Widow and Relict, and Henry Cornifh,

could not poffibly therefore prepare himfelf for eldeft Son of the faid Henry Cornifh ; Be it

his Defence, neither would the Court, which Enacted by the King and Queen's moft Excel-

tried him, give him any longer Time to prepare lent Majefties, and by and with the Advice and

himfelf for his Trial, altho
1

he very much prefs'd Confent of the Lords Spiritual and Temporal,

for longer Time, having a material Witnefs to and Commons, in this prefent Parliament af-

fend for, who was not then in Town, and was fembled, and by the Authority of the fame, That
above 140 Miles off: And having pleaded Not the Conviction and Attainder of the faid Henry

Guilty to the Indictment, he was prefently tried Cornifh, deceafed, for High Treafon, be hereby

and convicted on the fingle Evidence of Col. reverfed, annull'd, and made void, to all Intents

Rumfey, who fwore the Prifoner was in the and Purpofes whatfoever. And to the End
Room, at one Mr. Sheppard's Houfe, in Com- that Right be done to the Memory of the de-

pany of the Duke of Monmouth, the Lord Ruf- ceafed Henry Cornifh aforefaid, Be it further

fell, the Lord Grey, Sir Thomas Armflrong, Mr. Enacted, That all Records and Proceedings re-

Fergufon, Mr. Sheppard, and the Witnefs, when lating to the faid Attainder, be wholly cancell'd,

a Paper was read, the Contents whereof are a and taken off the File, or otherwife defaced and

Complaint of the Mifgovernment of King oblitterated, to the Intent the fame may not be

Charles the Second, and declaring for Liberty vifible in After-Ages ; and that at the next Sef-

of Confcience, and that all thofe who would af- fions of Goal-Delivery, to be holden after the

fill in that Insurrection, that had Lands of the Feaft of St. Michael next, for the City of Low-

Church, or of the King's, in the late Wars, don, the faid Records and Proceedings fhall be

fhould have them reftored ; to which Paper, as brought into the Court, and then and there taken

the Witnefs fwore, the Prifoner exprefs'd his off from the File and cancell'd.

Liking : Whereas the faid Rumfey own'd, when

he gave his Evidence, that he did not hear all Copia Vera.

the Paper read, nor did take great Notice of it,

and therefore was not a competent Witnefs of Jo. Brozvn, Cleric. Parliament.

* To be read after Mr. Cwnljh,

% Trial, in Vol. 3.
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NUMBER XXIX.

Soon after the Revolution, Titus Oates delivered the following PETITION.

To the Right Honourable the Lords Spiritual and Temporal^

and to the Honourable the Knights , Citizens , and Burgeffes,

in this prefent Parliament ajfembled^ The Humble Petition

of Titus Oates, D. D. *

Mcft humbly fheweth,

THAT your Petitioner, in the Year 1678,

difcovered a horrid Popilh Confpiracy

for the Deftruction of the late King

Charles II. his prefent Majefty, and the Proteftant

Religion within thefe Kingdoms-, and proved it

fo fully, that feveral Parliaments, and Courts of

Juftice, before whom he gave his Teftimony,

declared their Belief of it by publick Votes, and

the Condemnation of feveral of the Confpirators.

For which Reafon, and becaufe your Petitioner

would not be terrified by their Threats, nor fe-

duced by their Promifes of great Rewards (with

both which Temptations they often affaulted

him) to defift in his Difcovery, the Jefuits and

Papifts purfued him with an implacable Malice,

and endeavoured to take away his Fame and Life,

by fuborning Witneffes to accufe him of Capital

Crimes : But being defeated in that villanous

Attempt, they firft procured King Charles II.

to withdraw that Protection and Subfiftence his

Majefty had, at the Requeft of feveral Parlia-

ments, allowed to your Petitioner; and then in-

cinerated his Royal Highnefs the Duke of York to

profecute your Petitioner in an Action of Scanda-

lum magnatum, for fpeaking this notorious Truth,

That he the laid Duke of York was reconciled to

the Church of Rome ; and that it is High

Treafon to be fo reconciled : wherein a Verdict

and Judgment for One hundred thoufand Pounds

Damages were obtained againft your Petitioner ;

and yokr Petitioner was committed to -the Kings-

Bench Prifon.

After this the fame Popifh Party obtained

Leave from King Charles II. to prefer two feve-

ral lndidments againft your Petitioner, for two

pretended 1'erjunes in his Evidence concerning

the faid Confpiracy •, which they brought on to

Trial in the Reign of King James II. And your

Petitioner was, upon the Evidence of thofe very

•Witneffes who had confronted him in three for-

mer Trials, and were difbelieved, and through

the pa.tial Behaviour of the Chief Juftice Jeffreys,

in brow-beating his Witneffes, and mifkading

the Juries, convicted of the faid pretended Per-

juries, and received this inhuman and unparaL-

lel'd Sentence following •, viz. To pay Two thou-

fand Marks to the King ; to be divejted of his Ca~

nonical Habit ; to be brought into Weftminfter-Hall

with a Paper upon his Head, with this Infcripttony
" Titus Oates convicled upon full Evidence 0} two
*' horrid Perjuries ;" to Jland in and upon the

.

Pillory two feveral Days for the Space of an Hour ;

to be whipped by the common Hangman from Aid-

gate to Newgate on Wednefday, and to be whip-

ped again on the Friday following from Newgate
to Tyburn ; to ftand in and upon the Pillory five

times in every Year of his Life ; and to remain a
Prifoner during his Life. Which Sentence, being

intended, as your Petitioner hath jult Reafon to

believe, to murder him, was accordingly execu-

ted with all the Circumftances of Barbarity ; he

having fuffered fome thoufands of Stripes, where-

by he was put to unfpeakable Tortures, and lay

ten Weeks under the Surgeons Hands. Neither

did their Cruelty ceafe here; but, becaufe your

Petitioner, by God's Mercy miraculoufly fup-

porting him (and the extraordinary Skill of a

judicious Surgeon) outlived that bloody Ufage,

forhe of them afterwards got into your Petitio-

ner's Chamber whilft he was weak in his Bed, and
attempted to pull off the Plaifters applied to cure

his Back, and threatened to deftroy him : And
that nothing within their Power or Malice might
be wanting to complete your Petitioner's Mifery,

they procured him to be loaded with Irons of
exceffive Weight for a whole Year, without any"
Intermiffion, even when his Legs were fwollen

with the Gout ; and to be fhut up in the Dun-
geon, or Hole of the Prifon ; whereby he be-

came impaired in his Limbs, and contracted

Convulfion Fits, and other Diftempers, to the

great Hazard of his Life. AH which illegal Pro-
ceedings, and barbarous Inhumanities, your Pe-
titioner humbly conceives were not only intended
as a Revenge upon him, but likewife to caft a
Reproach upon the Wifdom and Honour of four

fucceflive Parliaments, who had given him Cre-
dit, and upon the publick Juftice of the Nation.
And your Petitioner humbly hopes that, fince the

To be read after Oatesh Trials, in Vol. 3 & 4.
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Papifts themfelves have verified and confirmed
his Evidence, by their late open and avowed
Violations of our Religion, Laws and Liberties,
this Honourable Houfe will vindicate the Pro-
ceedings of former Parliaments, and difcharge
your Petitioner from thofe arbitrary and fcan-

dalous Judgments, and the unjuft Imprifonment
he lies under.

Tour Petitioner doth therefore moji humbly

befeech your Lord/hips and your Honours, to

take this deplorable Cafe into your generous

and tender Confideration, and to give him

fuch Redrefs therein, as your Lordfhips and

your Honours great Wifdom, Juftice, and

Goodnefs fhallfeem meet.

And your Petitioner Jhall ever pray, &c,

In the Houfe of Peers, on the Vote for affirming the

Judgment againft Titus Oates.

Die Sabbati 25 Maij, 1689.

E diffent, for thefe Reafons.

1. For that the King's-Bench, being a
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be required, nor exceflive Fines impofed
cruel and unufual Punifhments inflicted.

Bolton,

nor

Macclesfield,

J. Bridgwater,

Bolingbroke,

Herbert,

Vaughan,

Stamford,

Gray,

Cornwallis,

Oxford,

Bath,

R. Eure,

P. Wharton.

(.<

Temporal Court, made it Part of the Judgment,
That Titus Oates, being a Clerk, fhould for his

faid Perjuries be diverted of his Canonical and

Prieftly Habit, and fo continue diverted all his

Life ; which is a Matter wholly out of their

Power, belonging to the Ecclefiaftical Courts

only.

2. For that the faid Judgments are barbaroufly

inhuman and unchriftian ; and there is no Prece-

dent to warrant the Punifhments of Whipping and

Committing to Prifon for Life, for the Crime of

Perjury ; which yet was but one Part of the

Punifhments that were inflicted upon him.

3. For that the particular Matters upon which

thefe Indictments were founded, were the Points

objected againft Mr. Titus Oates his Teftimony,

in feveral of the Trials in which he was allowed

to be a good and credible Witnefs, though certi-

fied againft him by moft of the fame Perfons who
witneffed againft him upon thefe two Indict-

ments.

4. For that this will be an Encouragement

and Allowance for giving the like barbarous,

illegal and cruel Judgments hereafter, unlefs this

be reverfed.

5. Becaufe Sir John Holt, Sir Henry Pollexfen,

the two Chief Juftices, and Sir Robert Atkins,

Chief Baron, with fix Judges more (being all

that were then prefent) for thefe and many other

Reafons, did before us folemnly deliver their

Opinions, and unanimoufly declare, That the

faid Judgments were contrary to Law and ancient

Practices ; and therefore erroneous, and ought

to be reverfed.

6. Becaufe it is contrary to the Declaration

of the twelfth of February laft, which was ordered

by the Lords Spiritual and Temporal, and Com-
mons then affembled, and by their Declaration

engroffed in Parliament, and enrolled among the

Records in Parliament, and recorded in Chancery,

it does appear, that excefiive Bails ought not to

Bifhop Kennet, in his Complete Hiflory of Erg- ;

land, Vol. III. fays, " On May the thirty-
" firft the Houfe of Lords having heard the
" Opinion of all the Judges concerning the Ille-

" gality of two Judgments given againft Thus
" Oates, upon the Point of Perjury, for which
" he had brought his Writs of Error ; the
" Houfe had this main Queftion propofed, Whe-
** ther the faid two Judgments fhould be reverfed ?
" Which being refolved in the Negative, and
" the faid Judgments confirmed, thirteen Lords
" entered their Diffents," for the before men-
tioned Reafons. " This Proteftation (fays the
" Bifhop) worked fo powerfully in the Houfe of

Lords, that the following Day their Lord-
fhips, after hearing Council at the Bar, to

argue the Errors afilgned by Oates, did order

and adjudge, That the Judgment given againft

the faid Oates fhould be reverfed : And Leave
was given for the bringing in a Bill for the

fecuring Perfons hereafter from the Prejudice

which might come from his Teftimony. A Bill

of Reverfal paffed the Lower Houfe : And
upon a fecond Reading in the Upper, there

were feveral Amendments made, and a Provifo

inferted, whereby it was declared, That until

the Matters for which Titus Oates was com-

mitted for Perjury, were heard and determined in

Parliament, the faid Oates fhould not be recei-

ved in any Court or Caufe whatfoever to be a
" Witnefs. Againft which Provifo and Amend-
" ments a Proteftation was entered, by the Earls
" of Oxford, Suffolk, Monmouth, Mountagu, Mac-
" clesfield, Bedford, Stamford, and Suffex, and
" the Lords Newport, Berkley, Cornwallis, -Paget,

" and Herbert. When the Bill was fent back
'< to the Commons, theydifagrted to the Amend-
" ments : Upon which a memorable Conference
" began between the Two Houfes, on July the

" twenty-ninth ; which occafioned great Heats,
" that might have -rifen into greater Flames, if

" the Parliament had not been fuddenly adjourn-
" ed. And all that Oates was able to obtain in

" this SeiTion was only, on June the fixth, an
" Addrefs from the Lords, at the Commons
" Defire, requefting his Majefty, That whereas

" Titus Oates, Clerk, had already received a fe-

" vere Punifoment, for the Perjury whereof he

" had been formerly convitled ; and fome of
" the faid Punif/oments would fill be continued

" upon him, unlefs they fhould be remitted by

" His Majefty ; His Majefty would be gracioufly

«* pleafed to grant His Pardon to the faid Oates.

" The King readily complied with the Lords
" Defire : And moreover, as foon as, by their

" Lordfhips Order, Oates was difcharged from his

" Confinement, His Majefty received him into his

" Protection, and allowed him a confiderable

" Penfion ; which occafioned various Reflexions."

<.<.

a
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NUMBER XXX.

Informations and Examinations , taken upon Oath before a

Committee of the Houje of Lords , appointed to infpecl who

were the Advifers and Profecutors of the Murders of the

Lord Ruffel, Colonel Sidney, Sir Thomas Armftrong, Mr.
Cornim, and others *

; whereof a Report was made by the

Right Honourable the Earl of Stamford, upon the twentieth

Day 0/* December, 1689.

MR. John Phelps, Mr. Thomas Morris,

Mr. Peter Hagar, Mr. Robert Bates,

Mr. Richard Haly, Mr. Horneby, and

Mr. Crifpe Grang.(a\\ Perfons of good Value, and

unfpotted Reputation) being examined upon Oath

in relation to Jofiah Keeling, depofed in Subftance

as follows-, viz.

That Keeling, three or four Days or a Week
before his Difcovery of the Presbyterian Plot,

came into their Company at the Fleece Tavern in

Cornhill-, where he appearing to be much dif-

turbed and confufed, one of their Company
enquired of him why he feemed to be fo difor-

dered ; to which he anfwered, That he lay under

a great Temptation ; for he was fent to by the

Lords in the Tower ; and fome Gentleman that

came to him from them told him, his own Party

had difobliged him, and he had now an Oppor-

tunity to be revenged of them; that he could

not be irifenfible of fome Perfons that defigned

againft the Government ; and that if he would

difcover, he might make himfelf and his Family;

that he had great Proffers of Money, and a

Place of a Hundred Pounds per Annum ; and

might o-o in a Coach and fix Fiorfes to Windfor

:

And that he was to meet thofe who treated with

him again that Night, at the Bull-Head Tavern

near the Tower.

That upon Keeling'* talking at this Rate, one

of the Company afk'd him, why he troubled them

with this Difcourfe ; and told him, if he knew

any thing againft the Government, he ought to

difcover it; but if he knew nothing, he would

do well to keep out of fuch Temptations, and

not go to the Meeting appointed : But he faid

he would go, becaufe he had promifed them in

the Morning that he would meet them again ; but

declared that he knew nothing; and faid that he

acquainted them with it, becaufe if he fhould be

prevailed upon, by Temptation of Money, to

witnefs any thing, they fhould be able to witnefs

againft him, that he had declared that he knew

nothing in Agitation againft the Government;

and that they fhould teftify, that he was the

greateft Rogue and Villain living, if he mould
fwear againft any Man.

"

Mr. Phelps (in particular) depofed, That he
attended to have teftified this at my Lord Rujfel's

Trial, but was not afked to come in at any other

of the Trials, and durft not appear unlefs defired

;

that he remembers not whether or no he knew of
Walcot's Trial before it was over ; but that he knew
not that Keeling was a Witnefs againft him till

after the Trial was over.

Mr. Morris depofed, That he knew not that

Keeling was a Difcoverer of a Plot till after Wal-
cot's Trial ; but believes he acquainted Sir Will.

Pulteney what he heard Keeling fay before the

Lord RuJJ'el's Trial, and alfo told it to Mr.
Stevens ; whereupon he was fubpeena'a to that

Trial, and went ; but the Trial was not till three

or four Days after the Time he was directed to

attend ; that a fecond Subpoena came the Night
before the Trial, but he being from home did not
receive it till after the Trial.

Mr. Hagar depofed, That he thinks he knew
Keeling was a Witnefs againft Captain Wa'cot, but
did not then offer himfelf to be a Witnefs, becaufe

Times were fo difficult ; but when he heard of my
Lord Rujfel's Trial, he acquainted his Lorcfhi/s
Servant with what he has now fworn, and that he
attended at the Trial, but Keeling was no Witnefs.

Mr. Bates depofed, That he believes he told

what he hath now fworn about Reeling's Declara-
tion at the Fleece Tavern to twenty Perfons, be-
fore the Lord Rujfel's Trial ; and that he heard
Keeling fay, in the Amjlerdam Coffee-houfe, // is

reported that I have difcovered a Plot of the Duke of
Monmouth, my Lord Ruffel, and others ; but I know
nothing of it, and am innocent, andfa/fly accufed.

Mr. Haly depofed, That he remembers not that

he fpoke of what he has now fworn to any Perfon ;

for Times were fuch, he was afraid tofpeak of it.

To be read after their Trials, in Vol. 3.
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John Keeling depofed, That Jofiah Keeling,

his >rother (who gave his firfl Information upon
Oath to Sir Lecline Jenkins 1

, upon the twelfth of

June, 1683.) came to him the next Day, and
called him out, and carried him into the Com-
pany of Gcodenough, at the Dolphin Tavern ;

where they talked of taking off the Blackbird

and the Goldfmith (meaning the King and the

Duke:) That the Company being parted, he the

.faid John Keeling told his Brother, that he did not

understand that Gibberifh, and therefore would
not be concerned.

That his Brother then carried him to one Mr.
Peckham, at the Fleece Tavern in Southwark ; where

Peckham encouraged him, and told him, if he would
be a Witnefs, he mould be well rewarded : Then
he carried him to two Gentlemen (whom he knew
not) to the Flanders CofFee-houfe ; who encou-

raged him, and would have had him to a Dinner,

but he declined it.

- That then his Brother told him, he muft go
with him to Secretary Jenkins, to give Infor-

mation of what he had heard ; to which he mew-
ing Averfion, his Brother told him, he muft go
thhher or to Newgate; and fo he was compelled

to comply.

That he gave Notice to Mr. Tory (his Brother's

Matter) how his Brother had trapanned him, and

made him to fwear ; and that he acquainted Mr.
Jones therewith, and defired him to give Notice

to the Perfons accufed.

That he did not believe the Plot till he faw

the Proclamation, and underftood that Lee the

Dyer came in for a Witnefs ; that his Brother had

Five Hundred Pounds of the King, and brought

it to a Coffee-houfe.

That he the faid John Keeling was fubpeena'd to

be a Witnefs againft the Lord Rujfel, and was

fworn to give Evidence to the Grand Jury ; but

was not examined.

Mr. Nathaniel Wade depofed, That Jofiah Kee-

ling accufed him of being in the Rye-houfe Plot

;

though he had never been above twice in his

Company : That, at the Salutation Tavern in'

Lombard-Street, he heard Keeling fpeak very extra-

vagantly, and fay he would do fome brifk thing-,

and that thereupon Mr. Nelthorpe faid, Iprithee be

not mad: And that prefently after Mr. Wade heard

his own Name in a Proclamation.

Mr. John Tifard depofed, That at my Lord
Ruffel's Trial four Gentlemen told him, that

Keeling (who was to have been the firft Evidence

againft his Lordfhip) had confeffed that he was
to meet fome Gentlemen at a Tavern, who were

to give him Inftructions what to fwear ; but he

faid, when he had received the Inftructions, he

would make a Difcovery.

That, however, Keeling was not produced

againft my Lord ; and he believes the Reafon

was, Becaufe fome were apprized of the Defence

which his Lordfhip would have made againft his

Evidence.

Mr. Nathaniel Gael depofed, That by the Per-

fuafion of Keeling's Mother, he procured a Hun-
dred Pounds to be lent to him by Mr. Wolfe, a

Merchant, to fupply his Neceffities ; which Kee-

ling repaid three Months after ; which was after

he was an Evidence.

Vol. VIII.

Jo/inh Keeling being examinedj declared, That
he remembers not that he was in an Agony or
Trouble at the Fleece Tavern ; or that he told

the Company there, he was to meet any Perfons
concerning the Difcovery of a Plot ; or that he
was promifed a Groat, or Employment ; or that

he defired them to bear Witnels againft him, if he
pretended to fay any thing of a Plot ; or that he
knew nothing.

That he was fubpeena'd at the Lord Rujfel's

and Walcot's Trials ; and was there during the

whole Trial of the Lord Rujfel.

That he applied himfelt to the Lord Privy-

Seal, at his Houfe, to help him to his Place in

the Victualling-Office ; and he thinks he applied

alfo to the Duke of Tork : That he after reminded
the Lord Halifax going up into the Gallery at

Whitehall; and after that he heard he had his

Place, he thanked him that Evening •, and he
continued in his Place till within thefe fix Weeks.

That he had Money of the King, as Subfiftence

;

and alfo received Five Hundred Pounds of Mr.
Duncumb the Banker : That the King told him, he

fhould have a Hundred Pounds a Year 5 but he
never had it.

Mr. Aaron Smyth depofed, That he was a Pri-

foner in the Tower when my Lord Rujfel and
Colonel Sidney were tried ; and was kept clofe

Prifoner above nineteen Weeks, at Five Pounds
a Week Charge ; and two Warders Watched him,
or lay in the Room.

That one of his Warders told him, that Sir

Ambrofe Phillips was come to fpeak with him ;

and had an Order from one of the Secretaries to

come as often as he would, and bring whom he

would along with him ; but then he was alone.

When Sir Ambrofe came in, alter fome other

Difcourfe, he told him it was in his Power to

make himfelf what he would; For (faid he) you
know this Rogue Sidney is a Traitor ; and you
may make yourfelf what you will, if you will

difcover what you know of his Deftgns againft

the Government.
That he replied, he could not fay any thing

that could touch a Hair of Col. Sidney's Head :

And that then Phillips faid, if he might advife the

King, he would have all the damned Whig Rogues
hanged ; And for your part, every body knows
you are guilty.

Sir Ambrofe Phillips being examined, confelTed,

That Aaron Smyth had been his Client, and there

was a Friendship between them •, and he thought

he might have prevailed with him to have decla-

red what he knew ; which he thought would be a

Service to the Publick, and Service to himfelf.

That he cannot be pofitive, whether Mr. Roger

North gave him an Order to go to Aaron Smyth, or

told him he fhould find an Order with the Lieute-

nant of the Tower.

That he ufed to Mr. Smyth the Arguments a

Friend might do, and told him he came not to

trapan him ; nor would he difcover more of what

he would tell him, but what he would give him
Leave : But he found him very refolute ; and fo

fairly took his Leave, and never came near him
more.

That he believes he might fay to Mr. North,

that he had fuch a Power in Mr. Smyth, to per-

fuade him to tell what he knew ; that no body

6 F befides
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befides Mr. North either perfuaded or advifed hjm

to go to Mr. Smyth.

Mr. Roger North being examined, faid, That

he procured no Order for Sir Ambrofe Phillips to

go to Aaron Smyth *, nor doth he believe he ever

had any Converfation with him about that Matter

;

and he is confident he never delivered him any

Order for going to him, nor told him that he

fhould find any l'uch Order at the Tower ; nor, to

the bed of his Remembrance, knew he of any fuch

Order ; and that Sir Ambrofe Phillips mifremembers,

if he fays he had any fuch Order from him.

Sir John Moore being examined, faid, That 'twas

not he that rejected the Sheriffs, but the Court

of Aldermen ; that Mr. Papillon was fet afide by

the Court, becaufe Sir John had drank to Sir

Dudly North.

That he doth not believe or remember, that

he had any Orders from Court to drink to Sir

Dudly ; that Secretary Jenkins was often to vifit

him, but never gave him any Directions.

That he believes Mr. Papillon and Mr. Dubois

demanded the Poll ; that he had no Direction from

Whitehall to reject the Poll, but the Court of

Aldermen did reject it.

That the Soldiers were fent to keep the Peace

;

that he remembers not that he, either the Day
before, or that Morning of the Poll, made any

Promife not to difturb the Poll ; nor doth he re-

member what Time of the Day he went to dif-

turb the Poll : Many of the Citizens came to his

Houfe, and would have him to the Hall, telling

him, the Poll went on, though he adjourned it ;

which Adjournment, he faith, was by Advice of

the Court of Aldermen.

Mr. Normanfel and Mr. Trotman, the Secon-

daries, depofed, That Graham and Burton were

the Profecutors of my Lord Ruffel ; that Sir

Dudly North had the Books from them, and re-

turned my Lord RuJfePs Jury ; that Juries had

ufually been returned by the Secondaries, and

taken out of two, three, or four Wards ; but this

Jury was taken out of about nineteen Wards :

That Sir Benjamin Thorowgood returned the Jury
upon Alderman Cornijh.

Mr. Trotman added, that Graham and Burton

were alfo the Proiecutors of Alderman CorniJJj.

Mr. Perry (who had been Clerk to Mr. Trotman

nine Years) depofed, That he was not by at the

Return of my Lord Rujel's Jury ; but he made
a Copy of it, and it was under Sir Dudly North's

Hand.
That he was with Mr. Trotman at Sir Benjamin

Thorowgood's Houfe, who had the Books of both

the Compters ; and he wrote the Names, as Sir

Benjamin directed him.

"That in common Cafes the Pannels ufed to be

returned out oftwo or three Wards.

Mr. Crifp, the Common Serjeant, depofed,

That he hath known Juries returned out of fix

Wards, and never out of fewer than four.

That he was in Court at part of the Lord Ruf-

fel's Trial : That he remembers his Lordfbip

defired he might be heard by Council, and that

they might have Time to confider of it ; but the

Court heard them immediately.

Sir Dudly North being examined, faid, That lie

was a Freeman of London ; and the Lord Mayor
drank to him as Sheriff; and he took upon him
the Office, and was 2000 /. out of Purfe, which
he never had again directly or indirectly.

Sir Dudly went on, faying, That he impan-
nelled the Juries for the Sefiions, when the Lord
Ruffel was tried : That he returned the beft Jury
he could, without obferving any Ward ; and drew
this out of fevefal Wards, becaufe they might be
the more fubftantial Men.

That to the beft of his Remembrance, Sir Peter
Rich concurr'd in this Jury ; if he had oppofed
it, he fhould not have done it.

That the Juries before were return'd by the
Secondaries, but this being a very extraordinary
Bufinefs, he thought it requifite to take care of it

himfelf.

That he took no care of what Opinion the Jury
were of, but only that they were fubftantial Men.

That he had no Order or Directions from any
Man alive, to take care of this Bufinefs,

Sir Peter Rich declared, That he was never
afked in his whole Year to impannel a Jury ; and
that he never impannel'd any, or fign'd any Pan-
nel, to his Knowledge ; and fays pofitively, that

the Books were fent to him by the Secondaries,

and that he never faw the Pannel of my Lord
Ruffel's Jury, till he heard it read in Court.

That the ufual Practice of the Return of Juries

in London, is by the Secondaries.

Sir Benjamin Thorowgood, being examined, faid,

That he was Sheriff at the Time when Mr. Cornijh

fuffer'd : That the two Secondaries brought him
the Books : That he knows not out of how many
Wards the Jury was return'd, but he thinks out of
moft of them, and he believes it to be the Cuftom
to return the Jury fo.

That he thought it a piece of Juftice in him,
to fee the Jury fairly return'd ; being the Gen-
tleman to be try'd had been one of his Prede-
ceffors.

That the Jury were of the fufficienteft, ableft,

and honefteft Men of the City of London : And he
believes, all the Men that ferved of the Jury, were
thofe he returned.

Mr. Henry Cornijh, being examined, depofed,

That his Father was kept clofe, from his Com-
mitment to the Day of his Trial, and Capuin
Richard/on would admit none of his Friends to

come to him.

That he went to Normanfel, the Secondary, for

a Copy of the Pannel, and either he or his Cleric

told him, that Burton and Graham had it; and
when he came again in the Evening to them for it,

one of them told him, They had Orders from
above, not to let him have it.

Sir James Forbes depofed, That the Duke of
Monmouth defired him to fhew Mr. Hambden a

Paper written with the King's own Hand ; which
was for the Duke's owning of the Evidence of
Rumfey, and others.

That he told the Duke, that that Paper would
make him infamous, and would be a Means of

deftroying many Men's Lives; whereupon, the

Duke fent him with the Paper to the Earl of

Anglefey, who, upon the reading of it, prefently

wrote a Paper of Reafons againlt it.

That
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That before Sir 'James went to the Earl of

Anglefey, the Duke told him, if it were fo as he

had told hirrij he would have the Paper again,

tho' he died for it ; whereupon, Sir James afk'd

him how he would get it-, that the Duke faid,

the King would fhew it him, and then he would

tear it out of his Hand ; and then further faid,

the Duke of York was his implacable Enemy.
That as foon as Mr. Hambden had read the

Paper, he faid, he was a dead Man ; and afk'd

Leave cf Sir James to fhew it to his Father,

which he confented to.

That he return'd to the Duke^ and gave him

the Earl of Anglefey' % Reafons againft the Paper,

together with his own Thoughts of it : Where-

upon the Duke replied, That he faw they had a

mind to ruin him, and he was only brought into

Court to do a Job ; and that he would not fleep

before he had retrieved the Paper.

That the Duke told him how kindly the King

had exprefs'd himfelf to him ; and Sir James de-

fired the Duke to fave Colonel Sidney, if poffible,

buthefear'd he could not; but faid, He had told

the King how good a Man the Lord Ruffel was,

and how unjuftly he had been put to Death.

That, at the Defire of Mr. Hambden, the Duke
went to vifit him, before he had his Pardon ; tho'

he thought it to be very dangerous, and was with

him two or three Hours in private, and Sir James

believes it was about faving the Colonel's Life.

That the Duke's Servants told Sir James at the

Cock-Pit, that they were order'd not to fuffer any

of his old Friends, or Whigs, (and fuch and

fuch in particular) to fee, or pay a Vifit to the

Duke.
That the Duke told Sir James, That the Lord

Hallifax perfuaded him to fign the Paper ; but

whether it were for his Good or not, he knew not.

That when Sir James told the Duke, how it

was reported in the Town, that he was come in

to be a W7
itnefs, he anfwer'd, he never would.

That the next Day after Sir James had given

the Duke the Earl of Anglefey's Reafons, and Mr.
Hambden's and his own Opinion, Colonel Godfrey

came to him, and told him, That the Duke had

recover'd the Paper, and had got it into his own
Poffeffion ; and Sir James went to tell Mr. Hamb-
den, Mr. Charlton, and Major Wildman of it.

Colonel Godfrey depofed, That the firft Night

the Duke of JVionmouth came to Court, he went

to him with Sir James Forbes ; and the Duke told

them how kind the King was to him, in giving

him his Pardon ; and that he believed he owed a

great deal of it to the Lord Hallifax ; and feveral

Times he heard him fay, that the Lord Hallifax

had been kind and ferviceable to him.

That the Duke faid, The King told him, that

he muft fubmit to be afk'd Queftions in publick,

concerning the Plot ; and muft fubmit to him,

and not contradict him.

That within two or three Days after the Duke
furrender'd himfelf, he fhew'd him a Paper, which

was a Declaration, or feeming Confirmation of

the Plot, with which the Lord Ruffel and Colonel

Sidney were charged ; and he thinks the Paper

was fign'd with the Duke's Name to it.

That the Paper which the Duke got from the

King was not the lame with the other; and he

believer, he did not fee that Paper : That the Duke
told him, after the Paper had been fent to the

Council, that he had fign'd fuch a Piper : I It

underftood in general from him, that this Paper

was a Confirmation of the Plot the Lord Ruffel

and Colonel Sidney fuffer'd upon.

That he thinks the Duke told him, the Lord
Hallifax perfuaded him to fign that Paper ; the

Reafons he ufed were, That he might keep at

Court, and be-near the King, or elfe he muft go
from thence.

Anthony Row, Efq; depofed, That the Duke
of Monmouth fent him to the King with two or

three Letters, whom he found very angry with

him, for the Company he kept, and particularly

the Lord Howard, who, he faid, was fo ill a

Man, that he would not hang the worft Dog he
had on his Evidence.

That he heard the Duke had a Paper given

him from the King to confider of; he feem'd

unwilling to fign it, but at laft confented, fo he

might not be afk'd to fign any other ; he being

in the Bed-Chamber when the King told him he

fhould not : Whether he fign'd it or not, Mr.
Row knows not.

That this Paper was given to the King, and

fhew'd to the Council ; but they not liking it, it

was either burnt or torn, and another Paper

drawn.

That about that Time, fomething of this being

put into the Gazette, Mr. Row acquainted the

Duke with it, who was difpleafed at it ; and bid

them tell every body they met, that it was falfe.

That Mr. Row doing fo in the Coffee-Houfe

that Night, the King was acquainted with it;

and fent for him early the next Morning, and chid

him ; and told him, he did the Duke more hurt

than he was aware of, and commanded him to

fpeak no more of it.

That the Duke told him, he was refolved not
to fign the fecond Paper : That one Day after-

wards, he and Godfrey and Barker were in the

outward Room, and the Lord Hallifax was with
the Duke and Dutchefs in her Room ; and the

Duke came out to them once or twice, and at laft

faid he had done it; and that Night he feem'd
angry with himfelf that he had fign'd the Paper,
for that it might hurt others, and that if it had
concerned none but himfelf, he had not cared ;

but faid, he would not reft till he had the Paper
again, and the next Morning he told him he had
got it.

That the Duke told them, that the King had
often prefs'd him to fign it, and told him he
fhould never fee his Face more, if he did not do
it; but if he would, he fhould afk him nothing
but he would grant it : But when he did fign it,

he knows not, nor that there was any in the

Room, but the Dutchefs and the Lord Hallifax.

That the Duke told him, after he came, out,

that the Lord Hallifax had over-perfuaded him,
and made him do it; and engaged to him, the

King fhould never let the Paper be feen ; and
faid, This was the Time to gain the King's Fa-
vour : It being long ago, Mr. Row declared thefe
'1 hings, as he believes, and to the beft of his Re-
membrance.

Mr. Robert Yard, being examined, declared,

That the Advertifemcnt concerning the Duke of
Monmouth, which was put into the Gazette, was
what was handled in Council, the Day after the

Duke came in : It was the giving an Account of

what pafs'd betwixt the King ami the Duke.

Thai
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That he had the Paper either from the Lord Sun-

derland, or Sir Leoline Jenkins.

John Hambden, Efq; declared himfelf thus

;

' His Cafe is fo t willed with thofe of the noble

Perfons, whofe Murders you enquire after, that

he knows not how to fpeak of theirs, without re-

lacing his own ; and that he looks upon himfelf

almoft as much murder'd as any of them, by rea-

fon of his Sufferings.

My Lord RujJ'el, and Col. Sidney, were clap'd

up in the Tower ; after which, he was fent for,

and brought into the Cabinet Council, or felect

Number of Lords, and afk'd, Whether he was

of the Council of Six ? (fo the Lord Howard
was pleafed to call it :) He faw there the King,

the Lord Keeper North, and Lord Haliifax;

there were fome others prefent, whofe Faces he

did not fee ; he does not remember a Clerk with

them ; my Lord Keeper afked fome Queflions,

and fo did the King. He was prefled much to

confefs ; he claimed the Liberty, as an Englijh-

man, not to accufe himfelf; he was fent to the

Tower, and made clofe Prifoner ; he was kept in

the ftricteft Cuftody for twenty Weeks ; when he

had been there, after the Lord Rujfel was execu-

ted, he had an Intimation, by a private Note,
that there was an Intention to try him for a Mif-

demeanor ; he was bail'd out upon 30000 /.

After this, it happen'd the Duke of Monmouth
came in, and had a Pardon ; but feveral coming
to fee him, he fpoke fome Things freely, which
did not pleafe the Court ; and at the old Dutchefs

of Richmond's, he fpoke as if thofe Gentlemen
that were put to Death, died unjuftly.

Whereupon, after the King was told this by
a Lady, he would have him confefs his being con-

cern'd in the Plot ; and a Paper was drawn to

that Purpofe, which the King would have him
fign, which he did.

A Gentleman, -viz. Sir James Forbes, came to

him from the Duke, with the Copy of the Paper
the Duke had fign'd, to own the Plot ; as foon

as he faw it, he laid, It 'was a Confeffion of the

Plot, and according to the Law then in Practice,

it would hang him ; becaufe a Paper had been

given in Evidence againft Col. Sidney, upon which
he was condemn'd : For if a Paper which was

faid, and not proved to be writ by him, could

fupply the Place of a fecond Evidence ; then a

Paper which could be proved to be written and

fign'd by the Duke of Monmouth, might much
more properly be made ufe of as his Evidence, to

hang other People.

He faid, he was told by Sir James Forbes, that

the Duke, who was in a manner forced to do it,

and perfuaded and overborne in it by the Lord
Howard, when Sir James Forbes went back, the

Duke was concern'd to Madnefs, and faid, If he

lived till next Day, he would have the Paper

again ; and accordingly he went to the King,

and told him he could not reft till he had it ; the

King, with great Indignation, threw him the Pa-

per, and bid him never fee his Face more, and

he believes he did not ; and fo the Duke went

away, and by that he efcaped the Trial then.

He was told by Mr. Waller, who is fince dead,

That the Duke's owning the Plot to the King,

was the Caufe of Col. Sidney's Death ; for the

King ballanced before.

He was, after this, brought to a Trial for Mif-

demeanor, and was convicted on the Lord How-

ard's Evidence. He pleaded Magna Charla^ that

a Salvo Contenemento ; but the Court fined him
40000/. and Imprifonment till the Fine paid*

and Security for the good Behaviour.

The King made his Choice of putting him in

Prifon, and he was committed to the Marlhal's
Houfe in the King's-Bench, where he was ten

Months.
He offer'd feveral Sums of Money, and they

anfwer'd, they had rather have him rot in Prifon,

than he fhould pay the Fine.

After this, they put him in the common Prifon,

where he was kept ten or eleven Months, very
clofe; then they contrived a Writ call'd a long
Writ, to reach his real and perfonal Ellate, v/hiJft

he was thus a Prifoner.

After this, he heard a new Witnefs appear'd,

which was after the Defeat of the Duke of Mon-
mouth. He was fent clofe Prifoner to the Tower,
by the Lord Sunderland's Warrant ; and put into

fuch a Room, where he had no Conveniencyj
and with two of the rudefl Warders in the Tower,
to lie in the Room with him.

After feven or eight Weeks, he was removed to

Newgate, where he was kept clofe eleven Weeks ;

his Friends offer'd Money for his Pardon to fome
in Power, who were the Lord Jefferies, and Mr.
Petre •, the Sum was 6000 /. and that was ef-

fectual. It is not poffible for a Man to fufTer more
than he did.

By the Help of the Money, on Condition he
would plead Guilty to his Indictment, he was to
come off.

His Friends advifed him to it, becaufe he could
hurt none ; there being none living of thofe cail'd

the Council of Six, but the Lord Howard.
Whereupon, pleading Guilty, he was difcharg-

ed ; paying 3 or 400 /. to Burton and Graham,
for the Charge of his Pardon.

As for the Subject-matter of what he confefs'd,

no Man will think he ought to be afhamed, that

thinks my Lord Rujfel was murder'd ; and he
faid, This was the Way that our Anceflors al-

ways took, when the Sovereign Authority came
to fo great a Height ; as may be made out by
many Inftances : He faid, Cuftom had made this

the Law of England; and that all civilized and
well govern'd Nations about us had ufed the fame
Way.

Notwithstanding his pleading Guilty, he hath.

been very ready to fecure the Kingdom ; and he
was one of the two or three Men, that received

Letters from Holland of this Revolution : And
he faith, he thinks King William's coming into

England, to be nothing elfe but the Continuation
of the Council of Six ; and if not, he defires to

be better inform'd.

Being afk'd by the Lord Howard, how he came
to fend his Wife to the Man, whom he thought
was inftrumental in obtaining the Paper, which
he thought endanger'd his Life ? he anfwered,

Did he not fend his Wife to the Lord Jefferies,

Mr. Petre, and others ? Who fhould he fend to

but to thofe in Power ? and who could help him
but thofe in Power ?

He did not think that the' Lord Howard flruck

directly at his Wife, or that his Lordfhip had
any perfonal Pique againft him, but againft the

Caufe he was engaged in : His Wife did go feve-

ral Times to the Lord Howard, and by her he

believes he fent him Thanks : He knows no

folid Effects of his Kindnefs •, if there were, he

defires
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defires the Lord Howard to tell him in what : He
i lieves no Part of the 6000/. was given to the

L<<rd Howard.

He 1.ever heard any thing of the Duke of

Monmouth's Confeffion of the Plot, till after the

Paper was fign'd by the Duke, and lent to him:

He lias heard it as common Talk, that the Duke
had convefs'd a Plot, and that Mr. IValler told

him fo indefinitely ; he could not tell whether

he meant before the figning the Paper, or no :

He faith, what the Duke did at that Time was

all of a piece, whether fpeaking or writing; he

is fure that it was with the utmoft Reluctancy

that the Duke fign'd the Paper.

I |e remembers no more in the Cabinet Council,

but the Lord Radnor, befides thofe he has al-

ready named •, but believes there were three or

four more.

He was bail'd the 28th of November, 1683,

anu Colonel Sidney, he thinks, was executed the

5th of December following.

he was not : And fhe faith, That when her Fa-
ther in Court faid, My Blood be upon you, the

Lord Chief Juftice Jefferies laid, Let it, let it

;

I am Clamour Proof.

rMrs. Katharine Armftrong, being examined, faith,

That Captain Richard/on ufed her Father iil, and
made him lie in a Chain on one Leg ; and would
not let her fee him alone ; and was rude to her,

and ftruck her in fuch a Manner, that fhe had fo

fore a Breaft, that fhe could not put on her Bo-
dice in three Quarters.of a Year.

She faith, fhe went with her Mother to the

Curfitor of London, to demand a Writ of Error,
but he refufed it.

She went alfo on the fame Errand to the Lord
Keeper North, Mr. Attorney, and the Lord
Chief Juftice, but had none.

Mr. Richard Wynne declared, That he was So-
licitor to Col. Sidney : That the Colonel excepted

The Duke of Monmouth appear'd very firm to againft feveral of the Jury ; to fome, as not be-

him, and engaged to do his utmoft to fave Col. ing Freeholders ; and others, as being in the

Sidney. King's Service, and receiving Wages from His
He faith, he came out of the 'tower fome Days Majefty.

betore Col. Sidney was executed : He had an In-

tention to have vifited him, but his Friends

thought it ufelefs, and dangerous to them, and

that he might write any thing he had to fay :

At ordingly, he wrote to him, that he would

c^- ne to him, if he defired it ; but Col. Sidney

charged him not to come, but to write, if he

thought any Inconveniency would come of it.

The Meffenger which brought him the Meffage

betore mention'd, was Dr. Hall, now Bifhop of

O ford, who applied to the Dutchefs of Portf-

viouth tor his Releafe ; but her Anfwer to him
afterwards was, that fhe had try'd, and could

do nothing, for they would rather have him rot

in Priion, than have the 40000 /.

Dame Katharine Armftrong, being examined,

depofed, That fhe demanded a Writ of Error

of the Curfitor of London, for Sir Thomas Arm-

That prefently after the Trial, the Lord Chief

Juftice fent him Prifoner to the King's-Bench, for

faying the Jury were a Loggerheaded Jury, and
that they had not Evidence fufficient to find

fuch a Verdict, or found a Verdict contrary to

Evidence.

Mr. Serjeant Rotherham, being examined, de-

clared, That he was of Council for Col. Sidney,

and drew a Plea for him ; which the Colonel de-

fired to have read, and threw it into the Court

:

It was to diftinguifh the Treafon laid in the In-

dictment, and quoted the three Acts of Treafon j

but the Court told him, if the Plea had any Slip

in it, he muff, have Judgment of Death pafs on
him immediately. After this, he pleaded Not
Guilty.

That he demanded a Copy of the Indictment,

as his Due, but the Court refufed it him : That
firong, and told him fhe was ready to pay all due Col. Sidney told him, that they proved the Paper

Fees ; but he told her, fhe muft go to the Attor- they accufed him of, to be his Hand-writing, by
ney General ; and fhe demanded it publickly in a Banker, who only had his Hand upon a Bill.

Court of the Lord Keeper North, but he faid it Col. Sidney quoted the Lady Carr's Cafe, in the

King's- Bench, Trinity Term, i66g, Anno 21 Car. 2.

wherein it was adjudged, That in a Criminal

Cafe, 'tis not fufficient for a Witnefs to fwear he

believes it to be the Hand, but that he law the

Party write it : The Words in the Cafe are, That
it muft be proved that fhe actually writ it, and

not her Hand ut credit.

That Col. Sidney afk'd him, with the reft of

the Council, Whether all the Book fhould be

read at his Trial ? The Council faid, it ought.

The Book was by way of Queftions, and meerly

a polemical Difcourfe of Government in general,

as far as Serjeant Rotherham could find, after re. cl-

ing in it feveral Hours : He believes it confifted

of feven or eight Hundred Sheets.

was not in him to give, but the King.

Mrs. Jane Matthews, being examined, faid,

That her Father was fent to Prifon, and could

have no Council admitted to him, nor any Friends

fpeak with him, but in the Prefence of his Keep-

er : He had one Chain on him, and was kept

clofe Prifoner. She faith, fhe queftions not but

to prove the Lord Howard perjured •, for Sir

Thomas could have proved by ten Gentlemen,

and the Servants of the Houfe, thofe bale Re-

flections the Lord Howard made on him, to be

FJfhoods.
She faith, her Father demanded his Trial, and

alfo Council, in the Court, but was denied botn ;

the Chief Juftice Jefferies telling him, they had

nothing but the Outlawry to go on. Withens,

Holloway, and IValcot, were the other three of the

Mr. Jofeph Ducas, upon his Examination, in-

formed the Lords in Subllance as follows ; That

Judges ; and fhe thinks he was brought from on Colonel Sidney was taken up by a Meffenger, be-

board the Yacht by the Lord Godolphin's Warrant, fore the 1 i be any Pretence of Proof againft

She faith, Mr. Richardfon beat her Sifter while him •, for the Lord Howard (the < ivy Witnefs)

fhe was afking her Father BlelTing. was not feized 'till fourteen Days after.

She faith, That her Fai 'sat 1 hat when Sir Philip lloyd feized and carried

Dinner, that Day that the Lord Howard fwdre away G Papers, he promifed him, that

Vol. VIII. 6 G the
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the Trunk and Pillowbeer, in which they were Life is gone,) and fo he was forced to plead Not
feal'.d up, fhould not be open'd, but in the Colonel's Guilty,

Pretence; but that Promife was not perform'd. That he challenged feveral of the Jury, as

That they feized the Colonel's Goods and Mo- being the King's Servants •, and others, as not

ney in the City and Country, five or fix Months being Freeholders ; but was over-ruled therein,

before any Indictment was found againft him. Some Gentlemen (and very worthy Perfons) were,

That the Colonel was brought to Wejlminjler for Fafhion-fake, put into the Pannel, and call'd,

the 7th of November, by an Habeas Corpus, fent but did not appear; and, it may be reafonably

the Day before, to be arraign'd upon an Indict- thought, they were never fummon'd.

ment, though no Indictment was then found That Col. Sidney was inform'd, that when the

ao-ainft him ; atid they kept him in a Tavern in Jury was withdrawn, the Chief Juftice, under

the Palace-Yard an Hour, 'till they had got the Pretence of going to drink a Glafs of Sack, went

Grand Jury to find the Indictment. to the Jury, when they were confulting about

That the Colonel being carried to the Court of their Verdict.

King's-Bencb, and the Indictment read, he de- That when it was demanded of the Colonel,

manded a Copy thereof, but the Court refufed it. what he had to fay, why Judgment fhould not

That the Colonel offered a Special Plea engroffed pafs, he urged feveral Points of Law, but was

in Parchment, and defired it might be read ; but over-ruled in every thing,

the Chief Juftice faid, That if the Attorney Ge-

neral demurr'd, and the Plea were over-ruled, To this Effect was the Information of Mr.

Judgment of Death fhould pafs upon him ; (and Bucas, a very valuable French Protejlant Gentle-

Withens faid, If your Plea be over-ruled, your man and Col. Sidney's Friend.

NUMBER XXXI.

A true Copy of Part of that Paper^ which Mr. Afliton left

in a Friend*s Hands : Together with a Letter in which he

fent it enclofed.
*

[The Paper begins with the Speech already publiJJod, immediately after which he adds.]

1HUS much iscontain'd in the Paper that treating them to enquire into that weighty Af-

I defign to leave with the Sheriff". But fair, and to call forth, examine, and protect (for

beino- fuddenly to give up my Accounts who elfe dares to appear) the many Witneffes to

to the Searcher of all Hearts, I think it a Duty the feveral Particulars therein offer'd to be legally

incumbent upon me to impart fame Things far- proved, &c.

ther, which neither the Intereft nor Iniquity of I was ordered to carry thofe Papers to the

thefe Times will, I conclude, willingly bear the King my Mailer, for his View, that his Leave

Publication of, and therefore not fit to be infert- and Approbation might go along with the De-

ed in the Sheriff's Paper. fires of his good Subjects here ; and they being

Some time after the Prince of Orange's Ar- taken with me, with fome other Papers of Ac-

rival here, when it was expedted, that purfuant counts, &c. in a fmall Trunk, amongft my Lin-

to his own Declaration, and the King's Letter to nen, and other private Things of my own, and

the Convention, an exact Search and Enquiry not in the Packet, (my Lord Prefton being alto-

would have been made into the Birth of the gether a Stranger to the whole Proceeding,) by-

Prince of Wales, there was a Scheme drawn up this Means fell into the Hands of our prefent Go-

of that whole Matter, and of the Proofs that were vernors ; who, though they wifely waved the

then, and are (till, ready to be produced, to prove producing them as Evidence at my Trial, yet

his Royal Highnefs's Legitimacy ; but no pub- have I juft Reafon to believe my greateft Crimes

lick Examination being ever had, and the Vio- were contained in them ; and I do therefore con-

knee of the Times, as well as Intereft of the elude and hope, that I only am defigned to be

prefent Government, not permitting any private facrificed, who only knew of them. Nor am I

Perfon to move in it, thofe Papers have ever fince furprized at it, fince nothing, I think, can be

lain by : But it being now thought advifeable by more prejudicial to fome Perfons prefent Intereft,

fome, to have them printed and published, and 'than the expofing of thofe Papers to the Publick,

(as at firlt they were defign'd) addrefs'd, at their which will fet that pretended Myftery of Dark
-3

next Meeting, to the Lords and Commons, en- nefs in fo clear a Light, that all Mankind mull be

* This to be read after AJhtonh Speech in Stale Trials, Vol. 4. Pag. 483, 484.

convinced
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convinced of his Highnefs's being born of the

Queen, and of their Wickednefs, who have ma-

licroufly and defignedly aflerted that innocent

Prince to be an Impoftor. flie Love and Com-
panion that I have for my native Country, as

weii as Charity, obliges me humbly to implore

Almighty God to be merciful to it, and not to

charge this great Sin to the publick Account, and

that we may not farther provoke his Juftice, by

our wilfully continuing in Error and Miftake. I

befeech him to put it into the Hearts of the

Lords, &c. at their next Meeting, to examine in-

to that whole Matter, and (if before that Time

this bepubliftied) to enquire after, call for, and,

if poffible, retrieve thofe Papers that were taken

with me ; whereby the Obftinate will mofl cer-

tainly be convinced, the Ignorant inform'd, the

Doubtful confirm'd, the Eyes of all open'd, and

a facred mod important Truth made apparent to

the whole World.

What I have next to impart, is not lefs mate-

rial, &c.

[But I do not think it a proper 'Time to publifh

what follows next, and therefore, according to

the Will and Dcfire of my dead Friend, exprejfed

in his following Letter, 'tis referved to a fitter

Opportunity , and fhall now only infert what he

wrote to me, relating to Mr. Elliot.]

But I muft not end this Paper till I have done

one Act more of Juftice, as well as Charity, in

behalf of my Fellow-Sufferer, Mr. Elliot, who

was, as I do moft fincerely believe, altogether

ignorant, not only of the Contents of the Papers,

but even of the Papers themfelves, and no way

concern'd, but as a Paffenger •, and yet, if Pro-

vidence had not prevented our being all tried to-

gether, as was intended, that innocent Gentle-

man had moft certainly fhared in our Fates ; for

the Proofs, even at my Trial, lay ftronger againft

him than myfelf : For Captain Billop did then,

upon Oath, (unneceffarily, I think,) declare him

to be much more concern'd and importunate than

I was, to have the Pacquet thrown over-board ;

and yet fingly from my being concern'd, and

fpeaking to him on that Subject, a prefumptive

Evidence (fufficient, as it proved, with that Ju-

ry to find me Guilty upon,) was drawn, that I

knew what was contained therein. But I do moft
h artily forgive them, and pray to God, that

this poor Gentleman, by gaining of Time, may
efcape better, and that his innocent Blood may
not be flied : And I hope thefe Words of a dy-
ing Man (though no legal Proof) may have fome
Weight with an impartial, confcientiotis Jury (if

fuch a Jury he can get) whenever he is brought to

his Trial.

John Afloton.

[This Paper, Sec. came enclofed to me from Mr.
A fliton, before his Execution, in the following

Letter.]

SIR,

KMowing your Friendfhip and Fidelity, to

your, and your only, as unto fafe and fe-

cure (though diftant) Hands, I recommend the

enclofed Papers ; what chiefly relates to myfelf,

being the firft Part, I defign to leave with the

Sheriff; nor fhall I be anxious about his Difpofal

of it : But the following Paragraphs, that con-

cern the Prince of Wales, and , I beg you
to preferve as Jewels, and publifh them, either

part or all (chiefly that about the Prince) when-
ever Time or Occafion feems to permit or require.

And as to the Fitnefs of either, you may be pleafed

to confult A. B.'s Advice ; I doubt not but lboner

or later they will all be ufeful : And that you
may the more value them, I do moft folemnly

proteft, I have been as careful in what I have
afferted for Truth, as if I were now at God's
dreadful Tribunal ; where I expect fuddenly to

appear, and by his Mercy hope to hear that

ravifhing Sound, Come, ye bleffed, Sec.

What relates to Mr. ElUot, though I defign

to declare as much to fome, who at his Trial

may give it in Evidence, yet I thought it juft

to leave a Record of his Innocency under my
Hand.

I have nothing to add, but to requeft your
Prayers, That God of his infinite Mercy would
fupport and ftrengthen me in my laft Moments,
and take to himfelf,

Sir, Tours,

Newgate, Jan. John Aihton,

27, 1690-1.

NUMBER
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NUMBER XXXIL

^ /r#<? Account of the Behaviour•, Confefjion, and lafl Dying
Speech of Captain Harrifon : Together with the Paper writ

by his own Hand, and delivered to a Minifter at the Place of
Execution, on Friday the fifteenth of April, 1692. *

" By Samuel Smith, Ordinary 0/~ Newgate. ]

TTEnry Harrifon found guilty of the wilful,

X~x barbarous Murder of Dr. Clench. He was

bred up a Lawyer's Clerk ; afterwards he

lifted himfelf to be a Trooper in the Lord Dart-

mouth's Regiment. Upon the tenth of January

laft, he offered to difcourfe with me upon the

Caufe of his Confinement : I defired that what-

ever he faid, he would do it in the Prefence of

the Heart-fearching God, and as if he were at

the Point of Death : He did profefs he would do

fo. He faid, that he had been arraigned before

for Murder; but it was only found Manflaughter :

That he did not after this walk fo circumfpedlly

as he ought, but was guilty of prophaning the

Sabbath, and many grofs Sins, which he lived

in very fecurely •, but that God by this Diftrefs

had awakened him to call to mind thofe great

Sins which he had committed, faying, that God
had ftrange Ways to bring Sinners to Repen-

tance. Upon this I adviled him fincerely to

juftify God, as righteous, in finding him out in

his Iniquities ; or elfe Death would be more ter-

rible, and his eternal State very hazardous, if he

now trifled with God, and did not ingenuoufly

confefs his finful Courfe of Life. Hereupon he

fpoke very vilely of himfelf, as having been of a

diffolute Life ; that he feldom minded the Pub-

lick Worfhip of God, nor the Private Duties of

Religion-, that he was a common Swearer in

ordinary Difcourfe, and guilty of notorious Sins ;

that he never received the Sacrament of the Lord's

Supper, becaufe it is an Obligation to amend an

evfi Life ; which he being accuftomed unto, he

forbore the Sacrament, that he might not aggra-

vate his Sins and future Condemnation. 1 told

him, that his being unwilling to come under fuch

a Sacred Tie of Reformation, expofed him deeper

into Satan's Snares of Temptation.

After this, he freely acknowledged, that he

had fome Acquaintance with Dr. Clench, and too

much Familiarity with the Woman to whom the

Doctor lent Money ; and that upon his not liking

of the Security given for the Repayment, the

Doctor would not forbear any longer: Hairifon

faid, this did free him, yet he ufed no threatening

Words-, and faid, that if his Son baa been accef-

fary to fo barbarous a Murder, and himfelf knew

it he would difcover him. Harrifon made fre-

quent Appeals to God, that he knew nothing of

this Crime, in Thought, Word, nor Deed. I

replied, that if he made any falfe Appeal to

God, it would very much hazard his Salvation;

yea, that this would bring fwifter Deftrudtion

upon him ; and that his perfifting to deny the

Murder, would make him to be lefs credited ;

becaufe two Perfons who lately murdered their

Wives, imprecated themfelves if they knew any
thing of it, and yet, after an Hour's denying of
it at the Place of Execution, confefied it at laft.

I told Mr. Harrifon, that he" would be an inve-

terate Atheift, if he fhould dare to die with an
execrable Lye in his Mouth : He faid, after all

Advice, that he would at his Death deny that he
knew any thing of the Murder of Dr. Clench

:

He confeffed, that he could not reflect, on the

Juftice of the Court, nor the Integrity of the

Jury in their Verdict, who had proceeded ac-

cording to what was depofed againft him ; and
that he expected that the Sentence of Death would
pafs upon him ; yet he blames the Witneffes for

their being fo pofitive in their Allegations ao-ainft

him, when himfelf is clear of Murder in his Con-
fcience : He faid, that God had juftly fuffered a
fhameful Death to befal him, becaufe he lived fo

long in an habituated Courfe of Vicioufnefs,

without any Remorfe for it till now.

This is all the Account I can give of Mr. Har-
rifon ; though I frequently, with others, folicited

him to an ingenuous and free Confeffion of his

Crime, affuring him, that if he durft die in the

Denial of it, by any mental Refervation, or
Equivocation, he would merely ruin his Soul
eternally.

A Copy of the Paper writ by Captain Harrifon'j

own Hand, and delivered to a Minifter at the

Place of Execution.

NO W I am come here to die, the People
expect a Speech and Confdiion ; for the

Words of dying Men always ought to be believed

by the Survivors. I thank God, I am not an
Atheift, nor a Man that makes Equivocations or
mental Refervatioas •, but was educated in the

Proteftant Religion. The greateft Grief I have
(next unto my offending my great and gracious

God) is that of my Relations ; for no Difafter

was ever in the Family before, (but I pray God
give them Comfort) being all of them People of
Reputation, as is well known to a great many

To be read after his Trial in Vol. 4. Pag. 501.

in
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in this Town, I having had fome Differences with them, as I humbly beg of thofe I have in any wife

fome of them. I do own I lived for fome time wronged to forgive me ; defiring all that fee me
an irregular Life, which was difpleafing to them ; this Day to live a godly, righteous, and foberLife,

God forgive me for it : And it was for my Sins to the end that they may attain everiafting Life,

God thought fit, out of his infinite Juftice, to through Jefus Chrift our Lord. Amen,
fuffer this heavy Affliction to come upon me ; God blefs the King and Queen, and the pre-

which I firmly believe tends for my everiafting fent Government, my Judges and Jury ; the reft

Salvation, through the Merits and Mediation I refer to a fmall Treatife I have left with my
of Jefus Chrift my Saviour, who came into the Friends, concerning the Occafion why I was
World to fave Sinners, and me the chief, as fufpefted to be one of the Murderers of Dr.

I have acknowledged and reputed myfelf; I Clench; which I have defired them to publifh very

afluredly now hope for Mercy at his. Hands, fuddenly after my Death.* Farewel, in the Name
being innocent of this black, bloody, inhuman of God. Amen.
Murder I now die for, in Thought, Word, or God reward all thofe worthy Divines who have

Deed, heartily forgiving thofe that were the affifted me in my heavenly Journal fince my
Authors of it ; as alfo pray to God to forgive Condemnation.

* The Book here fpoken of, intituled, 7 he laft Words of a dying Penitent, containing a long, tedious Account ofhis Acquait-
ance with Mrs. Vanviick, and his Defence on his Trial, which is already printed, was not thought proper to infert.

NUMBER XXXIII.

The CASE of Spencer Cowper, Efq; John Marfon, Ellis

Stephens, and William Rogers, Gentlemen. \

' Publijhed by them in 1699. ]

Fir/}, in GeneraL and punifhed, as well in this World as that to

come.

TH E faid four Gentlemen were in very And all this without any Proof that a Murder
good Employments, and eafy in their Cir- was committed by any one ; it being the Verdict

cumftances ; Mr. Mar/on and Mr. Stephens of the Coroner's Inqueft, fairly impannelled (on

are Attorneys at Law in good Bufinefs, and Mr. the frefh View of the Body, on confulting two
Rogers a Scrivener in Queen-Street, London, and of Surgeons and a Midwife, who then had the View
unfpotted Reputations ; the laft an utter Stranger likewife, and a full Examination, which lafted

to Mr. Cowper ; when at once they were accufed near fix Hours) That the Deceafed drowned her-

of being together, with the bafeft and moft exe- felf, being Non compos mentis: And 'tis humbly
crable Crime that the greateft Villain in the World prefumed, that all unprejudiced Perfons who
is capable of committing. heard that Matter fully canvafTed at the Trial,

Nay, in one Refpect, they were accufed of doing on the entire Circumftances of the Cafe, were
•what the moft hardened in Wickednefs never did; convinced there was no Ground to believe the

that is to fay, of having contracted the Guilt, and contrary.

run the imminent Hazard, of Murder, without So that nothing but the Zeal of fome Quakers
any Temptation or Provocation to it, or other for the Reputation of their Sect, to clear it from
Caufe whatfoever. being liable to the fame Infirmities the reft of the

For it has pleafed the Providence of God to World are, affifted by the Heat of Faction,

Fence their Innocence with fuch Circumftances, which is in moft Boroughs, could ever have ftirred

that their very Enemies and Profecutors (though, up a Profecution, and have made fo much Noife

to make their Calumny to gain Credit in the in the World with it, out of fuch Matter.

World, it was necefTary they fhould affign fome

Caufe ; and therefore they made it be reported, Next, as to Particulars.

That it was done for the Sake of Gain to Mr. Mr. Cowper, the Day on which the Deceafed's

Cowper) never once had the Impudence at the Body was found, was examined, among many
Trial fo much as to fuggeft the fame, or any other others, before the Coroner's Inqueft ; and which

Caufe, though often put in mind of it : Nor can is very remarkable, did then freely give an exact

they yet, with all their Malice, invent, much and full Account of every the leaft Circumftance

lefs prove, the leaft Ground or Reafon that could of Fact that has been at any time fince proved, or

incite them, or any of them, to the committing a pretended to be proved againft him, throughout

Sin fo unnatural in itfelf, and fo generally detefted the whole Profecution.

t This, and the following Cafe, though fo material, are omitted in State Trials, Vol. c. and fhould be read (after the Trial of
Spencer Cowper, Efq; in thatVolume) Page 232. And as that Murder made fo great a Noife, and the honourable Perfon accufed

having made fo confiderable a Figure in Life, it's thought proper to infert thofe curious Things that were wrote at that Time
relating to it.

Vol. VIII. 6 II When
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When the CircDit was ended (for this Accident

happened whilft the Affizes were holding at Hert-

ford) which unhappily drew thefe Gentlemen to

that Town, about a Month alter the Sitting of

the laid Coroner's inqueft, the laid four Gentle-

men were leverally fent for, and readily came to

the Lord Chief Juftice Holt, and were examined ;

and what they then informed the Chief Juitice of,

on fuch fudden and feveral Examinations, has not

be^n falfified or contradicted in the leaft, but oh

the contrary was conftantly adhered to, and atlall

proved and made good at their Trial.

That after their faid firft Examination they

were difmiffed without Bail, and thereby had an

Opportunity of hying 5 as undoubtedly they

would have doneif confcious of any Guilt. Then
they were fent for a fecond time and examined,

and admitted to Bail ; and afterwards (the Profe-

curors having in the mean time collected feveral

Informations and Certificates, containing Obfer-

vations arid Opinions of the Pofture and Manner
in which the Deceafed's Body was found, and

what appeared on View thereof, five Weeks after

it had been buried by the Profecutors, and ufed

before as they pleafed) Mr. Cowper and Mr. Mar-
fan were committed, and the other two ftill conti-

nued upon Bail.

It is remarkable, that in procuring thefe Infor-

mations and Certificates, and in the whole Con-
duel of the Procefs (fo far as carried on in the

Country) the Profecutors applied themfelves at

Hertford to thofe very Perfons, and thofe only, who
they knew were profefied Enemies to Mr. Cozvper's

Relations, upon account of Controverfies arifing

at Elections, and otherwife.

Mr. Marfan, on his Habeas Corpus, was after-

wards admitted to Bail : But Mr. Cowper appear-

ing in the King's-Bencb on the like Writ, the

Court was equally divided as to his being bailed,

and confequently he was remanded to Prifon.

There he lay all Trinity Term, 1699, and part

of the long Vacation, for the Space oftwo Months,
till the Affizes at Hertford drew near ; and then,

upon enquiring at the Crown Office, not hearing

that any Writ was fued out for his Removal, in

order to his Trial at Hertford, he caufed a Writ
to be iffued out for that Purpofe, fearing his Ene-
mies defigned to keep him in Gaol, or at leaft to

continue the Slander and Profecution, as long as

they could : The Profecutors underftanding this,

fued out the like Writ at their Inftance ; and
Mr. Cowpir was removed on that Writ, left go-
ing on his own Writ ffiould have fhewn too great

a Confidence in his Innocence ; which was not to

be endured.

Thefe few Steps of the Proceeding, out of
many of the like Nature (which are omitted to

avoid Length) may ferve to fhew that the Profe-

cution was far from being a faint one, but was
induftrious and artificial to the laft Degree, and
was (unluckily for the four Gentlemen concerned)

affifted by a Circumfb^nce not material to the Ju-
ftice of their Caufe, but notorioufly true ; That
an Elcction-Intereft was thought in great meafure
to depend upon carrying on the Accufation :

Which was the harder upon the four Gentlemen,
for that none of them were at all concerned in

that Controverfy, and three of them not fo much
as in a Wifh one way or other.

Notwithftanding this unhappy Juncture, on
their Trial their Innocence was fo clear, that

they were acquitted, to the Satisfaction of all in-

different Perfons there prefent. - «

After the Trial, which was at the Summer Af-
fizes, in the Year 1699, their Profecutors, that

they might be further vexatious, and keep up
the Talk againft thefe four Gentlemen (though,

they had nothing to object to the Fairnefs of the

Trial, or any Defect in their Preparations to-

wards it) immediately fought out for an Heir
Male to bring in an Appeal, to try them again,

and put them to frefh Charges, and keep them
longer under the Sufpicion of fo great an Infamy
on the very fame Evidence, without any Pretence
of the leaft Addition to it.

In the fame long Vacation, 1699, they found
out the Infant Henry Stout (whofe Name was af-^

terwards made ufe of for bringing the Appeal)
and might have fued out the Writ of Appeal
either before the then next Michaelmas Term, or

in it, in the Vacation following, or in Hillary

Term after •, but their End was purely malicious

to crufh the Accufed with the Calumny ; and'
therefore, to keep up the fame as long as poffible,

the Writ was not fealed till the very laft Seal

within the Year after the Deceafed drowned her-

felf, and not above three or four Days before the

End of that Year (the Time limited by the Law
for bringing fuch Writ) and then too without the

Confent, nay without the Privity or Knowledge,
either of the Plaintiff himfelf, or of his Mother (his

Guardian by Nurture) without whofe Approbation
the Writ, by Law, ffiould not have been fued

out, nor an Infant engaged in fuch a Profecution

for Blood, which after a fair Acquittal is adjudged
innocent.

About a Month after the faid Time limited by
Law for the bringing the faid Writ was paffed

(after feveral Letters had been fent to the fame
Perfon, which made no Mention of the Appeal)
a Letter was fent either from fome of the Profe-

cutors, or by their Order, to an Aunt of the

Infant, defiring the Child might be fent up to

fue an Appeal ; which the faid Aunt faid fhe

read to the Mother, and was the firft Notice pre-

tended to be given ; but the Aunt being afked

(when this Matter was examined before the Lord
Keeper) if fhe then knew the Meaning of the

Word appeal, fhe owned fhe then did not ; and
the Mother, to whom the Letter was read, af-

firmed before the Lord Keeper, fhe did not then

know what it meant, it not being explained in

the Letter ; but that fhe imagined it was fome
-Proceeding in order to put her Child into Poffef-

fion of the Deceafed's Eftate, or fome Part there-

of, which the faid Mary Stout (to induce the

Mother to part with her Child, and help the faid

Mary Stout to prove his Pedigree) had before

fraudulently caufed to be infinuated to her.

And thus the Appellant or his Mother (who
only could legally do it) were fo far from having
fued out this Writ within the Year and Day,
that they never heard of it till a Month after,

and then only as aforefaid ; fo that the faid Writ
was unlawfully fued out.

As foon as the Mother and the Infant (the

Plaintiff) came to underftand what had been do-

ing, and that nothing was done towards letting

the Child have any Part of the Eftate, but only

to profecute a Suit of Revenge after an Acquit-

tal againft Gentlemen of good Characters, and

where no Murder at all had been proved ; they

declared
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declared their utter Diflike of the Proceeding,

and, without fo much as treating with any of
the faid four Perfons profecuted, or with any
employed by them (purely from an Abhorrence
of the Action, and their Refentment of the Cheat
put upon them, and the Advice of their Friends,

as contrary to good Confcience, and their Inter-

eft, to let Mary Stout the Petitioner have the

proving the Infant's Pedigree in an Appeal, which
was his Title to the Lands in Mary Stout's Pof-

feffion) went with an Uncle and Aunt of the In-

fant, and demanded the Writ of the Sheriff, ten-

dering him his Fee for the Return thereof, which
he (not then knowing of any Guardian affigned)

delivered to them : And though it mould be ad-

mitted that the Sheriff in fo doing did not ftrict-

ly purfue the Mandate of the Writ, which re-

quires a Return at the Day in Court ; yet the

fame Mandate is in moft original Writs, and not-

withftanding the Sheriff never fcruples to deliver

the Party his own Writ, widi the Return. And
in this Cafe the Plaintiff and his Mother, and
two of his neareft Relations, demanding the

Writ, and the Sheriff having no Notice of any
other Guardian, it feems as excufable in the She-

riff, as if a Plaintiff of full Age had come for his

own Writ : But it is admitted the Court of

King's-Bench was of Opinion, That the Sheriff

in Strictnefs is to return his Writ at the Day and

Place mentioned in the Return ; and for not do-

ing fo, the Sheriff was fined, and paid two hun-
dred Marks.
The Sheriff, before the faid Fine, was, by

Order of the King's- Bench, examined very ftrictly

on Interrogatories in Writing, tending, among
other things, to difcover how far the Appellees

were concerned in procuring the Writ from the

Sheriff; to which the Sheriff anfwered on Oath
fully, in Writing, and very truly denied all Cor-

refpondence with the Appellees, or any on their

behalf, touching the Delivery of the faid Writ,
all Reward, or Promife, or Security ; and, in

fhort, That he never knew of the Appellants and
the other Perfons coming to him, nor any ways
had heard thereof, till he faw them : And then

delivered the Writ and Return to them, as be-

lieving it fair and lawful fo to do ; and for no
Other Reafon whatfoever.

Notwithftanding the Petitioner preferred her

Petition to the now Lord Keeper (by Advice of

her Council) to grant her a new Writ of Appeal
in the fame Form, as having fufficient Authority

fo to do : And the faid Infant, the Appellant,

and his Mother, preferred another Petition to

the faid Lord Keeper, difowning the former

Writ, as fued forth without their Confent ; that

they never knowingly approved thereof ; and de-

firing that no new Writ might iffue in the In-

fant's Name : And the Lord Keeper, being

aflifted by the Mafter of the Rolls, the late Lord
Chief Juftice of the Ccmmon-Pleas, the Lord
Chief Baron, and Mr. Juftice Powell, one of the

Judges of the Common-Pleas, the Appellant and

his Mother appeared, and owned their faid Peti-

tion •, and on a full Hearing on both the faid

Petitions, and Council on both Sides, the faid Lord
Keeper, Mafter of the Rolls, Lord Chief Juftice,

Lord Chief Baron, and Judge Powell, were all of

Opinion unanimoufly,

i . That the Chancery bad Power to relieve infuch

Cafe, and renew the Writ, if it were juft fo to do.

2. But, That in this Cafe it was notjuji or rea-

fenabk.

The Reafons, then and yet, infilled on to
maintain the latter of thefe Points, were thefe :

i. Becaufe the- Appellant Infant, or his Mo-
ther, Guardian by Nurture, had no Notice that

the Writ was fued out, till above a Month after

the Year and Day paft ; and confequently the
Writ was never well fued out : It being in no
body's Power, by Law, but the Appellant's, to
fue out fuch Writ ; and in Cafe of Infancy, as

well as in the Cafe of an Appellant or full Age,
the Writ is fued out in the Perfon of the Appel-
lant, and ftiould be done by the Confent of his next
Friends; and no Guardian affigned hath any thing
to do therewith till the Writ be pending.

2. Becaufe it appeared, that as foon as ever the

Appellant and his Mother knew what was doing,
they renounced the faid Writ, and, to prevent
profecuting the fame, went and withdrew it from
the Sheriff, together with an Uncle and Aunt of
the Infant.

3. Becaufe the Appellees were none of them
in the leaft privy to this Tranfaction, nor did the

Petition pretend to prove or alledge they were :

But, on the contrary, the Sheriff, having been
examined on the ftricteft Interrogatories that could
be. framed, had, on his Oath, acquitted all the

Appellees from having the leaft to do in that

Matter, but that he did it as conceiving it lawful

and ufual to deliver the Plaintiff in any Action
his ov/n Writ ; and not knowing at that time
that any Guardian was affigned to profecute the

fame.

4. It is a Maxim in Law, That what is done
amengft others ought not to hurt a third Perfon ;

and as the Appellees would have been delayed

and kept under Calumny by this Means, without

their Fault •, fo no Security could be given them
that the new Writ fhould be literally the fame
with the former, as it ought to be ; and no Writ

.

being now legally to be profecuted againft them,
they ought not to be deprived of the Benefit and
Protection of the Law, without any Act or De-
fault in them fo much as pretended or affigned by
the Petition.

5. The Infant, by Law Plaintiff in Appeal,

has, notwithftanding his Guardian, fuch Power
over the Suit, that three Cafes were cited where-

in the infant was, by the Court, permitted to be

nonfuited, without and againft the Confent of the

Guardian, affigned to proiecute the fame ; and no
Inftance is to be found, wherever an Infant was
denied fo to be nonfuited.

6. If an Infant may defift from profecuting a

Writ depending without Confent of his Guardian

affigned, 'tis much more unreafonable fuch Guar-
dian affigned fhould force the Plaintiff to have or

fue out fuch WT
rit, efpecially to be reftored to it

whether he will or no, in an extraordinary Man-
ner ; which Reafon is enforced in this their un-

precedented applying to the legiflative Power in

this Matter.

7. To make good the laft Reafon, a Petition

was preferred to the Lord Keeper by the Plain-

tiff and his Mother, againft having the Writ,

and difowning their Knowledge of the Effect of

the former Writ •, and both, with an Uncle and

Aunt of the Plaintiff, appeared to juftify that

Petition •, and the Woman avowed, that when
fhc parted with her Son to fue the Appeal, fhe

thought
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thought that it was in order to obtain the De-
ceafed's Eftate, as the Petitioner had fraudulently

induced her to believe.

8. The Appellant and his Mother infilled, that

the Infant being Heir at Law to the Deceafed,

and fo intitled to her Eftate, unlefs fome way di-

verted by Will or Settlement (which the Peti-

tioner would never fatisfy them in) and the Peti-

tioner, with her Son John Stout, being in Poflef-

fion of that Eftate, they thought it very impro-

per the Petitioner ftiould have the proving the

Plaintiff's Pedigree in an Appeal, which was his

Title to an Eftate the Petitioner held from him ;

for Recovery whereof the Infant, and his Mother,

as Guardian, preferred their Bill in Chancery
',

which Suit is ftill depending.

Thefe Reafons were enforced by feveral Con-
fiderations, fhewing, that this Writ of Appeal of

all others ought not to be favoured :

i. Becaufe fued out clandeftinely and fraudu-

lently, as aforefaid, by one who had no Power.

2. Becaufe deferred two whole Terms after the

Acquittal on the Judgment, and not taken out

till the laft Seal, about four Days within the

Year ; which fhews they did not defign Juftice,

but to fpin out a Scandal as long as they could,

maliciouily and vexatiouily.

3. An Acquittal on Indictment, was a Bar to

an Appeal at the Common Law ; and though
that Bar be taken away Stat. H. 7. (which let in

the Indictment within the Year and Day) left

Perfons fhould procure themfelves to be acquitted

on Indictments by faint Profecutions ; yet, fince

this Profecution was far from faint, the Appel-

lees in this Cafe are within the Reafon and Equi-

ty of that Plea ; and the rather, for that the Pe-

titioner, who would profecute this Appeal, was
the principal Profecutor of the Indictment, and
did it with all imaginable Induftry, aflifted by the

united Intereft of the Quakers, and the Prejudice

of a Party in the Town of Hertford, difobliged on
the Score of Elections.

4. Appeals have not been favoured fince the

Stat. H. 7. except in Cafes of Conviction, and
Pardon obtained by Surprize, or after fome clear

or frefh Difcovery by additional Evidence ; which

neither is, nor can be pretended.

The CASE of Mrs. Mary Stout, Widow.

IN March, 1699, being within the Space of a

Year after the fuppofed Murder of Mrs. Sarah

Stout, a Writ of Appeal was fued out of the

High Court of Chancery, againft Spencer Cowper,

Efq; John Marfon, Ellis Stevens, and William

Rogers, Gentlemen, in order for the Trial of

them, at the Suit of one Henry Stout, Heir at

Law to the Deceafed, and the Appellant named
in the Writ of Appeal, who at the Time of

fuing out fuch Writ was about the Age of Ten
Years.

Mrs. Stout, the Mother of the Deceafed, after

fuch Appeal was fued out, caufed the fame to be

delivered to one Mr. Bojiock Toller, the Under-

Sheriff for the County of Hertford, in order for

his apprehending of the Appellees mentioned in

the laid Writ. And (he fearing left he would be

either remifs or unmindful in the due Execution

thereof, fome fhort time after fhe fent a Neigh-

bour of hers to Mr. Toiler, to know what he had
done, or would do, with the Writ ; whether he
had executed the fame, or whether he would re-

turn the Parties were not to be found : Which
Meflage was duly carried, with a particular Ac-
count, that Mrs. Mary Stout, the Mother of the
Deceafed, was the Perfon that fent the fame. To
which Mr. Toller returned this Anfwer, Mrs.
Stout m a very bufy, uneajy Woman ; but however,
when the Writ is out, I will make Juch Return
thereof as the haw direbh.

Mrs. Stout having received fuch an Anfwer,
and expecting to have a Return of the Writ, ac-

cording to Mr. Toller's Promife, on the thirteenth,

of April following, was in order thereto, and for

the further defigned Profecution of the Matter,
duly admitted Guardian to the Appellant ; and
as fuch, on the fifteenth of the fame Month of
April, being the firft Day of the then Eafter-
Term, appeared perfonally in the Court of
King's-Bench, in order to arraign the Appellees,

in cafe the Under- Sheriff mould have returned
them taken.

Upon fuch Attendance of Mrs. Stout, Mr.
Toller was frequently called, pending the whole
Time the Court fate, (the Writ being then return-

able) to make a Return of the Writ : But he
made Default, and inftead thereof Mr. Marfon,
one of the Appellees, appeared in Court, and
prayed either to be arraigned or difcharged j

though the Writ was not then, or ever fince,

feen or returned in Court : So that fuch Mr. Mar-
fon's Motion appearing only to be a Shew, or
Bravado, no Damage or Advantage being to be
fuftained or gained to him thereby, the fame was
rejected.

Upon the fecond Day of the fame Term, the
Court of King'i-Bench was moved on the behalf
of Mrs. Stout, that a fhort Day might be ap-
pointed peremptorily for Mr. Toller fo make his

Return. But then (though Mr. Marfon knew of
the Writ of Appeal's coming to Mr. Toller's

Hand, as appears by his praying an Arraignment
but the Day before) it was fuggefted in Court,
That no Writ of Appeal was ever left with Mr.
Toller againft the Appellees: And upon fuch
Suggeftion, Mrs. Stout then loft the Benefit of
her Motion, and was forced the next Day to get
an Affidavit of the Delivery of the Writ, which
fhe accordingly did j and thereupon fhe moving
again for a peremptory Return, then the Under-
Sheriff's Receipt of the Writ of Appeal was
granted, and thereupon a Rule of Court obtain-
ed to compel him to appear, and make a Return
of the Writ ; which Rule was ferved, and there-

upon Mr. Toller foon after attended, and by Af-
fidavit informed the Court, That upon the fif-

teenth Day of the fame Month of April (which
was a Day after the Return of the Writ, and
three Days after Mrs. Mary Stout was admitted
Guardian to the Appellant) he delivered up the

Writ into the Infant's Hand.
Upon which Account given by Mr. Toller, the

Court of King's-Bench ordered him to be exa-
mined upon Interrogatories, touching the Deli-
very of the Writ; and accordingly Mrs. Stout

the Guardian prepared the fame, but could not
without confiderable Difficulty get him examined
(being forced to be at the Charge of two or three

Orders of Court, for that Purpofe, before he
came.) At laft his Examination was taken, in and

by
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by which he owns the Receipt of the Writ of Writ fhould be granted ; which was a great

Appeal •, and that he was informed, that Mrs. Caufe of Mrs. Stout's Petition being rejected.

Mary Stout, the Mother of the Deceafed, profe- Now Mrs. Stout's Petition was grounded purely

cuted the faid Writ; that fhe fent the fame to upon another Bottom (fhe not imagining that

him; and that the Infant, the Appellant, was a fuch an Objection would have been ltarted) for

perfect Stranger to him, when he delivered it fhe was advifed, that ifJu (lice had been obftructed,

whether it had been by Accident or Defign, in

either Cafe a fuitable Remedy might have been

found: As, fuppofing the Writ of Appeal had
been accidentally burnt when in the Sheriff's

Cuftody, as it really was when it was out, in refpect

to have a Difcovery of Truth, the Court, which
firft gave the Writ (fhe was advifed by Council

learned in the Law) could fupply the Lofs of it.

Had fhe imagined that all the Appellees would
have fo much as inftanced their total Ignorance,

as to the Deftruction of the Writ, fhe could have

much better prepared herfelf to have given them
an Anfwer ; fhe could have fet forth how the

Infant, his Mother, and the Appellees Attorney,

went in a Coach with four Horfes to the Under-
Sheriff at Hertford, and there took the Writ of
Appeal from him, and from thence brought it

to London ; fhe could have informed the Court of
a more particular Intelligence, lately confirmed,

concerning the Deftruction of the Writ, by whofe
Order, and at whofe Chamber, the fame was
burnt: Which Matters, if yet examined, will

fufficiently evince whether the

fome one of them, were privy

Deftrudtion of the Writ.

There was an Objection againft Mrs. Stout's

Petition, That the Writ of Appeal was never
well fued out (the Infant, nor his Mother, not
knowing of the fame till afterwards) but to that,

befides the Proofs Mrs. Stout could have given

into his Hands : But then, to extenuate the

Matter on his own Behalf, the Reafons he al-

ledges in his Examination for fuch his Delivery",

are, That the Appellant came with the Mother,

Uncle, Aunt, and one Mr. Woodford, an old

Acquaintance of his, for the Writ ; and that Mr.

Woodford informed him of the Reality of the

Appellant, and his Relations ; and delivered him

a Note under the Hand of William Cowper, Efq;

purporting the fame, That the Infant was the

Plaintiff in the Appeal; that one of the Women
was his Mother, and that the other Man and

Woman were his Uncle and Aunt ; which,

together with the ready Anfwers they gave to

fuch Queftions as Mr. Toller afked them, induced

him to believe them to be the real Parties; as in

his Examination he fets forth.

Mr. Toller fays further, That on the twenty-

fixth of the fame Month of April he defired the

Infant, his Mother, Uncle and Aunt, to deliver

him back the Writ ; but they declared, That the

Infant with Advice had burnt the fame.

Mr. Toller in his Examination gives this Ac-

count ; That fome fhort Time before his Receipt

of the Writ, he received a Letter from Mr. Will.

Cowper, to know whether any Writ of Appeal

was come to his Hands againft Mr. Spencer

Cowper ; to which he anfwered there was none

:

That fome fhort Time after fuch Writ was come

to his Hands, he received another Letter from

Appellees, or

or not to the

Mr. William Cowper, to the fame Effect as the to the contrary, fhe was and is ftill advifed, That
former; to which Mr. Toller anfwered there was

;

her being duly admitted Guardian, by the free

and fent him the Contents of the faid Writ: Confent of the Infant (though fubfequent in Time
That after fuch Writ came to his Hands, Mr. to the fuing out of the Writ) the fame in Law
Spencer Cowper fent him a Letter, to know whe- is very authentick, and makes the fame well fued

ther he had received any Writ againft him; to out. And it is prefumed, that no Perfon will

which Mr. Toller informed him he had. So that

by Mr. Toller's own Examination a perfect Cor-

refpondence is owned ; and an Intelligence from

time to time, and from one Party to another, is

given.

That upon the laft Day of the faid Term, Mr.

fay, That the Lord Keeper, and the other

Judges, did all agree to the contrary, upon De-
bate of the Matters before them.

It was mightily infilled upon by the Council
for the Appellees, at the hearing of both Pe-
titions, as if Mrs. Stout fhould caufe herfelf to be

Toller's Examination was reported to the Court admitted Guardian to the Infant, only to protect

of King's- Bench; who, upon hearing the fame, her Eftate from the Infant, and that without the

were of Opinion, That he was guilty of an high Privity of the Infant's Mother, or any of his Re-
Mifdemeanour, and was in Contempt of that

Court ; and thereupon was committed to the

Marfoal, and fined Two Hundred Marks.
That Mrs. Stout having received no Satisfac-

tion for the Blood of her Daughter, by the Under-

Sheriff's being fo fined, did petition the now

lations : But (befides the very Admittance itfelf,

which is purely for profecuting the Appeal, and
for nothing elfe) Mrs. Stout was always ready to

difcover the Title of her Eftate ; and never but

declared, That the Infant had no Right thereto.

And as to the Infant's Mother not knowing of

Lord Keeper for a new Writ ; the Time being Mrs. Stout's Defigns, it is very eafily anfwered

;

elapfed then for the fuing out of another in for it is not only fworn, and the Affidavits filed

courfe : At which Time alfo there was a crofs in the King's- Bench, That Mrs. Stout wrote to

Petition preferred in the Infant's Name, praying, the Infant's Mother what her Defigns were ; but

That no new Writ of Appeal fhould be fued out alfo a particular Account is in thofe Affidavits

in his Name. And the fubject Matter of both fet forth, How willing the Infant's Mother was
Petitions being debated before the now Lord to fend her Son to Mrs. Stout, ordering one of his

Keeper, the Mafter of the Rolls, the late Lord Uncles to carry him to her, for Mrs. Stout to do
Chief Juftice Treby, the Lord Chief Baron Ward, with him as her Occafions required; and withal,

and Mr. Juftice Powell; upon fuch Debate it not directing fuch Uncle to deliver her Son to Mrs.

then appearing, by any pofitive Proof, that the Stout, and to none but her, and to do according

Appellees in the Writ, nor any of them, were to her Directions.

privy to the Deftruction of the Writ; it was It hath commonly been reported, asifthcPro-

therefore thought hardly reafonable that a new fecution in this Appeal hath been purely vexa-

Vol. VIII. 6 I tious,
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tious, begun by a Body of Quakers, and efpou-

fed by a Faction at Hertford againil Mr. Cowper's

lntereft. But whoever the Fomenters or Spread-

er's abroad or' fu'ch Reports are, they would do
well to confider, if it were their own Cafe, to

have an only Child murdered, and her Reputa-

tion rendered infamous to Pofterity, whether

Nature and Duty would not oblige them to ufe

all Means to make a Difcovery of the Caufe

thereof ? And whether they would not think it

hard to have their own Endeavours refledted on,

and their utmoft Diligence accounted to be the

Caufe of a Party ?

It hath alfo been reported, and perhaps by

fome of the Appellees may be objected, That the

very Method in the Procefs of this Appeal hath

been malicious, in delaying the fuing out of the

Writ, until the Time was almoft elapfed, thereby

to keep the Appellees in an uneafy Sufpence.

But in Anfwer to that 'tis confefied, That it was

much longer before the Writ of Appeal was fued

out than was defired or expected ; becaufe it was

near half a Year before Mrs. Stout could find out

(though all that while fhemadea diligent Search)

the proper Perfon to make an Appellant •, and

after fhe had, fhe was forced to examine moft of

the Regifters in London and Southward to make
out his Pedigree ; and which as foon as fhe had

done, the very next Day fhe caufed the Writ of

Appeal to be fued out: So that it was her Mif-

fortune, and not her Malice ; it being under the

Neceflity of fo long a Delay.

It is commonly urged, as a ftrong Argu-
ment againft a fecond Trial of the Appellees,

That there is no new Evidence that Mrs. Stout

hath againft them : But fuch Perfons, whoever

they are, not only aflert what they are totally

ignorant of, but alfo conclude, that Mrs. Stout

takes a great deal of Pleafure (efpecially now in

her old Age) in being in a conftant Fatigue, and

confiderable Fxpence, purely to be rendered ri-

diculous to the World, and uneafy to herfelf, in

the frefh and daily Renewals of her great Lofs.

In Anfwer to which, fhe is fufficiently affured,

that fhe goes and acts by other Principles and

Defigns ; and that fhe hath more material Evi-

dence than ever yet was made publick ; and that

fhe believes the Appellees (though they pretend

their Innocency is fenced providentially with

fuch Circumftances as that they need not fear)

do not care to come to the Teft ; or elfe why
fhould there be fo vigorous an Oppofition againft

fo plain an Act of Juftice, if there was no Matter

of Fact that could be proved againft them, nor

no concurring Circumftances that would any way
affect them ? (as they feem to infinuate.) It would

have redounded much more to their Honour
and Reputation, and have wiped off all Occafion

of Reproach, if (inftead of fo mean an undermi-

ning of Juftice, in the Deftruction of the Writ

of Appeal) they had undergone a fecond Trial;

it being impoffible (according to their own Af-

fertions) for them to mifcarry, or be found guil-

ty. All Perfons muft certainly know, that it

would be no Prudence in Mrs. Stout to divulge

her Evidence before a Trial ; and if fhe doth but

act prudently, for any therefore to alledge fhe

hath no Proof, is purely to fpcak at random

and at a venture, and ought to be regarded

accordingly. [But this Affair came to nothing.

The Hertford LETTER: Containing feveral

brief Obfervations on a late printed Trial, con-

cerning the Murder of Mrs. Sarah Stout.

SIR,

IAm favour'd with yours of the 20th ult.

whereby I perceive your Pleafure is, That
I fhould give you my Sentiments concern-

ing Mrs. Sarah Stout's Death, the Trial, &V. In
Anfwer, I am very fenfible of my own Weaknefs,
and how unfit I am to enter into a Controvtrfy,
wherein fo many Doctors have been worried al-

ready : Neverthelefs, in Obedience to your re-

iterated Commands, (though in doing it I may
expofe my own Ignorance,) I fhall give you my
Thoughts concerning the Natural Caufe of
Drowning, Floating of dead Bodies afterwards,

the various Sentiments of the Doctors, the Man-
ner of her Death, the Letters produced in Court,
her Melancholinefs, why no Mention was made of
the Money ; and laftly, concerning two publick
Experiments, whereof one was made here, and
the other in the River of Thames.

It is a common Obfervation of moft People,

not ufed to dive, that upon their plunging them-
felves in the Water, whether it be voluntarily, or
involuntarily, they find a great Confufion of their

Spirits ; fo that it is morally impoffible for them
to regulate their Actions in this Surprize, by the

Dictates of Reafon •, in this Confirmation, they
lay hold on any thing that comes in their way,
not confidering whether it may contribute to their

Sinking or Swimming.
In this Hurry of the Spirits, (occafion'd part-

ly from the Noife their Fall makes in the Water,
and partly from its running into their Ears, No-
ftrils, &c.) the whole Animal Oeconomy is

brought into Diforder. In this Confufion, it is

no ways furprifing, that Water, wherein they are

immerfed, fhould infinuate itfelf into fome Vacu-
ities, no ways adapted for its Reception : And it

being obvious to all, That no Man doth, or

can live without Refpiration, whatever Element
foever he is in ; if in the Air, he fucks that in,

which naturally flows into the Lungs ; if in Wa-
ter, what comes into the Mouth, as long as his

Senfes continue, he fwallows that down the Gul-
let ; as long as he doth not breathe, there is little,

danger of Drowning, but on the firft Infpiration,

if he is at the Surface of the Water, 'tis much if

he doth not fwallow down the Wind-pipe (with

the Air) fome fmall Quantity of Water ; but if he

is totally immerfed in it, 'tis not improbable,

that upon Infpiration, a far greater Quantity of
Water than Air will enter into the Cavity of

the Lungs.

In every Expulficn of Air out of the Lungs,
the Epiglottis is lifted up ; if the Mouth, at the

fame Time, fhould be full of Water, 'tis impof-

fible but fome of it will pafs down the Wind-
pipe ; as is obfervable in thofe that accidentally

laugh while they are a drinking, if a Drop falls

into the Afpera arteria, it will caufe a Coughing,
which is a convulfive Motion of the Lungs, &c.
whereby Nature doth commonly throw up any
thing that doth cafually fall upon them ; by this

ftruggling of Nature, to expel the Water already

flip'd down, the Epiglottis is lifted up, and inftead

of ejecting the Water juft fwallowed, the Mouth
being full of it, a great deal more forceth itfelf

down,
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down, by its natural Gravity, which gravitates

the more, by reafon of the Cylinder or Cone of

the Air, that continually prefTeth on its Superfi-

cies. As foon as the Senfcs are gone, the Epiglot-

tis is kepc open by the Force of the Stream that

runs into the Wind-pipe, 'till the Bronchia, and

all their Ramifications, are filled : As long as

the Senfes continue, they fwallow mod of the

Water that comes into their Mouths, into their

Stomachs ; but when they are near fuffbcated,

the Water runs into thofe Ducts, where it meets

with the lead Refiftance.

So long as Life continues, there is a convul-

five Struggling of Nature, to expel out of the

Lungs all thofe Things that are noxious to them,

efpecially Water ; being never ufed to be Recep-
tacles for any thing but Air, they life their ut-

moft Efforts to eject it, by a violent contracting

their Lobes nearer together ; by thefe exorbitant

Contractions, the Water contain'd in the Rami-
fications of the Bronchia, &c. are fometimes forced

into the Cavity of the Thorax, either by dilating

the Pores of the thin Membrane that invefts the

Lungs, (as Quick-filver is forced by the Preflure

of a Hand through a piece of Leather) or by
the Rupture of their Tunicle, or by fome mi-
nute VefTels, not yet defcribed by Anatomifts.

If any Practitioner in Phyfick, &c. fhall affert,

That Anatomy is brought to a Ne plus ultra,

and that all Ducts, through which the Juices of
Animals are flrain'd, are detected ; I would de-

fire them to tell me through what Vefiels the Pus
in an Empyema, where the Matter lies on the

Midriff, when there is no Ulcer of the Lungs,
is expectorated, or through what PafTages, when
'tis carried off by Urine, 'tis convey'd into the

Kidneys ; or how bitter Injections caft into the

Thorax, can affect the Mouth with its Tafte, (as

the Obfervations of Phyficians do demonftrate ;)

or let them read a Treatife of Robert Boyle, Efq;

call'd New Experiments Phyfico-Mechanical, touch-

ing the Spring of the Air ; where, amongft many
curious Obfervations about the Lungs, he a/Terts,

That the diligent Walljeus relates, That he di-

vers Times obferved in the Diffeclion of Live
Bodies, that the Membrane that invejls the Lungs,

had Pores in it as big as the longer fort of Peas,

?• 343-
Water is as frequently found in the Cavity of

the Abdomen, as of the Thorax; but by what Ducts
or PafTages (when there is no vifible Rupture
of the Coats of the Stomach or Guts) it is

carried there, I leave it to the Microfcopical

Anatomift to determine : I conceive it enough for

me, at prefent, to tell you, that it is Fact. I am
confeious you are not ignorant that there are many
Things that happen in the Animal Oeconomy,
that cannot be proved a Priori; yet when they

are a Pofleriori, they are admitted by the Schools

as undeniable Arguments. If any are fo Scepti-

cal as to deny what is not capable to be proved
a Priori, they would be put to it to prove the

Circulation of the Blood, Motion of the Animal
Spirits, or where, or how the Chyle is tranfcolated

through the Coats of the Guts.

As foon as the Lungs, Stomach, &c. are full

of Water, the Body naturally finks, and rifes no
more, 'till there is a Putrifacfion in the inward
Parts, which in cold Countries is longer than in

hotter Regions; but the fooner Putrifaclion is

begun, the fooner the Corps floats, whereof no

certain Calculation can be made, the Time of
their rifing differing, with refpect to the Region,
and in the fame Climates with refpect to the Sea-

fons of the Year : In thefe Parts, according to

the common Reckoning, they float in Nine or

Ten Days.

The common Caufe affign'd for floating of

Bodies drown'd, is, the breaking of the Gall,

which you know is a vulgar Error; fo that I

need fay nothing in Oppofition to it : The Caufe

affign'd by the Moderns, is Putrifaction ; but how
this Putrifaction renders the Body more boy-

ant than 'twas before, is not obvious to every

Eye ; therefore I fhall give you my Thoughts
concerning its Modus agendi. Putrifaction is a

Species of Fermentation ; by Fermentation the

Air contain'd in the Cavity of the Breaft, Body,
Stomach, &c. tho' feemingly full of Water, yet

they contain great Quantities of Air, which is

rarified with the other Juices, proportionable to

the Degrees of Putrifaction ; and this infenfible

Dilatation of the Body encreafes gradually, 'till

the Corruption hath made a Pafifage through the

Skin; fo that a Perfon that is not above 20 Inches

in Circuit when firft drowned, after he hath lain

fome Weeks in the Water, will be at leaft 30 or

40 Inches in Circumference : This gradual Dila-

tation of the Body, I conceive, is the fole Caufe

of its rifing to the Surface of the Water, after

fome certain Time, and alfo of its more or lefs

Boyantnefs afterwards.

Having given you my Thoughts concerning

the Caufe of Drowning, of the Floating of the

Corps afterwards ; I fhall now acquaint you with

my Notions, why Bodies thrown dead into the

Water do not fink, and why fome are more boy-

ant than others.

It is obfervable, that human Bodies, after

Death, admit no Water, efpecially fuffbcated, as

the Experiment made fome Weeks fince, doth

evidently demonftrate ; becaufe, as foon as Death
feizes a Man, the Sphincter Mufcles, in all Parts,

do naturally contract themfelves, for which Rea-
fon, it is not fo eafy to inject any Liquids into

the Parts that have them, as before : By this Se-

clufion of Water, the Vacuities (which in drown'd
Creatures are full of Water) are, in thofe that

come by their Death fome other Way, full of
Air, which, by natural Experiments, is proved
to be a thoufand times lighter than Water ; and
by the fame fort of Experiments, folid Flefh is

obferved to be but a little heavier than Water :

If you grant this, which is eafily demonftrated,

it will be no hard Matter for any confiderate

Man to believe, that Flefh (which hath many
large Cavities in it, fill'd with Air) may float.

If you doubt the immediate floating of human
Bodies, thrown dead into the Water, you may,
for your Satisfaction, confult the Opinion of Sea-

men, who have been the laft War in feveral En-
gagements with the French, or thofe that have

been a Guinea Voyage ; where, when they throw

the dead Negroes over-board, they never lay any

Weight to their Feet, to fink them, as they do
to white Men : It is certain that all thofe Negroes

do immediately float; I have fpoken with feveral,

lately come from thence, that, if Occafion were,

would atteft it with an Oath.

Bodies are more or lefs boyant, either in refpect

to themfelves, or in refpeft to the Medium where-

in they float.

If
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If the Perfon died in the very Act of

1

Infpirati-

on, the Lungs will be full of Air, by which the

Bread will be fenfibly dilated. That the filling

of the Thorax with Air, may be a Caufe of Moat-

ing, is evident from thole that can lie on their

Backs without ftirring Hand or Foot ; it being

obfervable, that thofe do fill themfelves as full of

Air as they can, and that as long as they can

hold their Breath they float, but on the very In-

flant of breathing they fink. If they have a large

Cheft, or are very lean, they will float the loftier.

If they are call into Salt Water, they will be

more boyant than in frefh ; it being experimented,

that Ships will fink fome Inches lower under Wa-
ter in the Thames, than when they were at Sea ;

if into deep Water, all Men obferving they cart

fwim more eafily in deep than in fhallow Water.

On the contrary, if the Perfon died in Expira-

tion, had a fmall Cheft, was fat and SeAiy* or

was thrown into frefh or fliallow Waters, he will

fwim the more under Water.

I do not perceive fo great a Difcordancy be-

tween the Doctors that were Evidences for the

King, and their Oppofites, as fome feem to in-

finuate. The Witnefles for the King depofed,

That it was their Opinion, that no Perfon ever

was, or poflibly could be drown'd, that had no
Water in their Lungs, Stomach, &c. and that as

far as they had made any Obfervations on drown'd

Perfons, they always found great Quantities of

Water in the inward Parts of drown'd Perfons

;

Part thereof ufually, in lifting them out of the

Water, runs out of their Nofe or Mouth ; that

upon their Diflection, they had found confide-

rable Quantities of it in the Cavities of their

Bodies; and that it was their Judgment, that

the inward Parts of drown'd Perfons would pu-

trify in lefs than fix Weeks Time. Whether
thefe are not undeniable Truths, I leave it to the

Determination of yourfelf, and all unbiafled Peo-

ple that have made any real (not notional) Obfer-

vations on drown'd Bodies.

Their Learned Antagonists, whofe fole En-
deavour and Bufinefs, as far as I could perceive,

was to render it a mute Cafe, by their ftrenuoufly

urging, That two or three Ounces of Water was

fufficient to drown a Perfon ; not from any Obfer-

vations on human Bodies, but from a private Ex-
periment on a Dog or two that was half hang'd,

as I am told ; and I am apt to think there was

fome Artifice ufed, feeing the Experiment did

not fucceed, when made publickly in the River

of Thames, by the fame Perfon.

Dr. Shane faith, That Cafes of this kind are

•very uncommon, (viz. for Mrs. Stout to be drown'd

without any Water in her) and none of them have

fallen diretlly under my Knowledge ; nor, as I verily

believe, under any other Perfon's, fince the

Creation of Man : Then he tells you, that Water

fwallowed by the' Gullet, into the Stomach, will not

drown the Perfon ; ( Who faid the contrary ?) But it

is that which goes into the Windpipe and Lungs that

fuffocates ; and confirms it with an Obfervation,

faying, I have obferved fome Spoonfuls, 'if it went

the .wrong Way, to have choak'd or fuffocated the

Perfon. Note, he doth not fay drown'd, neither

do I think any Perfon can properly be faid to

be drown'd, that hath not fwallow'd above two

or three Ounces of Water, but rather fuch are

(as the Doctor faith) choak'd or fuffbcated. In

. the fame Paragraph he tells you, that Whether
A
<i Perfon comes dead or alive into the Water, he be-

lieves fome Quantity will go into the Windpipe

:

Then Water in the Windpipe is no certain Sign
of a drown'd Perfon ; I am of another Opinion,
which our Experiment doth feem undeniably to

prove.

Being afk'd by the Judge, Whether the Parts
would not putrify in lefs than fix Weeks, if there
had been Water? his Anfwer was, My Lord, I
am apt to think it would have putrified the Stomach

lefs than the Lungs: How direct and fatisfac-

tory this Anfwer was to the Queftion, you may
determine. 1 obferve a general Queftion, (for

what Intention I cannot divine) which was, Whe-
ther any Water would go into the Thorax ? If it

did, or did not, I cannot conceive what Benefit

or Prejudice it would be to this Cafe, though I

am apt to think the Membrane that invefts the

Lungs, may eafily be torn by violent Coughing,
which is obferved in all Perfons when any thing
falls into the Windpipe.

Near the Foot of his DifcOurfe, he faith, I am
apt to think, if there was any Quantity (of Water)
in the Lungs, the Spcnginefs of the Part would fuck
up fome part of it : Who faid the contrary ? But
Doctor, If they had fuck'd up any part, would
not her Lungs have been moifter, than if they had
fuck'd up- none ? But Mrs. Stout's were rather

drier than ufually they are in dead Perfons i

therefore— As to the Stomach, I have not known
it tried -, Have you known it tried, as to the

Lungs ? If not, we are as much in the Dark as

before, unlefs we take your I am apt to think for

Demonftration.

This Doctor clofes his Sentiments with If there
was a great Fermentation, a great deal of it (Wa-
ter) would rife up in Vapours or Steams, and go off

that way : Here he terminates all with an If. Sup-
pofe I fhould grant him there was a great Fer-

mentation, to be as true, as I am confident 'tis

falfe; his Inference 1 doubt would not follow,

viz. that a great deal of it would rife up in Vapours

or Steams, and go off that way; if it fhould rife

into Vapours in the Stomach, I am fubject to be-

lieve, that the Coldnefs of the Parts through
which they muft pafs, would condenfe them again,

before they could get out of the Body. What
Way he means by That Way, I cannot imagine ;

if 'tis through the Gullet, the Contraction of the

Mouth of the Stomach, Gullet, (which as Dr.
Garth fays) contracted or purfed up by a Mufcle
in the nature of a Sphincter, and the Clofure of

the Lips, &c,. would either keep them in the Sto-

mach, or elfe the' Coldnefs of the Part thro' which
they muft of Neceflity pafs, would condenfe them
intheir Paflage out of the Body : If through the

Guts, the Pylorus, the Coldnefs of the Guts, or the

Sphintler ani, would obftruct their Paflage : If it

could be imagined that the Subtlenefs of thefe Va-
pours could get thro' the Coats of the Stomach,

I conceive the Coldnefs of the Omentum Peritone-

um, and the Thicknefs of the Mufcles, Fat, &c.

of the Abdomen, would impede their Exit out of

the Body. In fine, it feems very probable to me,

that if there had been any Fumes railed in the

Stomach, by Fermentation, that they could ne-

ver get an Exit through fo many Impediments.

Dr. Garth tells you, that 7/ is impoffible that

the Body (of Mrs Stout) Jhould have floated, un-

lefs it had rejled, or been intangled amongfl the

Stakes. This is a certain Truth, if fhe had been

drown'd ; but if fhe was thrown in dead, there

is nothing more common than for it to float ; and

this
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this my Aflertion is confentaneous to the univer-

fal Experience of thole Seamen that ufe the Ne-

gro Trade ; for when any of their Slaves die,

they throw them over-board, without any Weight

to their Feet, and thefe float immediately.

That fhe was found fideling in the Water, is

a mighty Argument with this Doctor that fhe did

not float ; but grant fhe was intangled (which is

denied by leveral) between the Stakes, as 'tis af-

ferted, I think it no greater Wonder, than for a

Deal Board twelve Inches broad (which fhould

accidentally get edgewife between two Stakes,

not above nine Inches diftant one from the other)

to float edgeling, as long as 'tis intangled between

them. Nay, on the contrary, I think it morally

impoffible for any Body, that is much broader

than 'tis chick, if itcafually gets edgewife between

two Stakes, whole Diftance will not let it lie flat,

but it muft continue more or lefs edgeling, 'till

'tis difintangled.

I obferve the Judge afk'd this Gentleman,

Whether Water in the Body would putrify it?

He anfwer'd, Ifay not ; for inform Places they keep

Fleflo-Meat from corrupting, by preferring it in

Water : If he means Water in a deep Well will

keep it a Day or two in hot Countries;, I may ad-

mit it ; but that it will keep it fix Weeks, or

more, I utterly deny it : if it will not keep Flefli

from Putrifadtion forty-fix Days, it hath little

Analogy with the Cafe under Debate.

This Doctor tells you, He muft differ from, him

(Mr. Coatfworth) where he infers, fhe was mur-

deted, because he found no great Quantity of Water

in her. This is a Miftake ; for neither he, nor

any of the other Doctors, or Surgeons, that were

prefent at her Diffection, inferr'd fhe was mur-
dered, becaufe fhe had no great Quantity of Wa-
ter in her-, but becaufe fhe had none at all in her,

Dr. Morley faith, That thefe whichfern to be the

Queftions of the greateft Moment, are, Whether there

was a Neceffity for this Body (if drown'd) to have

a great Quantity of Water in it ? And whether Bo-

dies thrown dead into the Water float ? To the firft

I anfwer pqfitively, That there is no abfolute Necef-

fity that fhe fhould have a great Quantity of Water in

her. With Submiffion, Doctor, pray tell which

of your Oppofites faid there was an abfolute Ne-
ceffity for Mrs. Siout to have a great Quantity of

Water in her •, they faid, they could not conceive

that fhe was drown'd, that had not one Drop of

Water in her. If you would have contradicted

them, you fhould have demonftrated to the Jury,

either by Reafon or Experiments, how a Perfon

might be drown'd without any Water in them :

If you could have done this, you had anfwered

the Queftion of greateft Moment.
This Doctor's Difference between Perfons

drowned by Accident or Defign, I would flatter

myfelf, was rather a Lapfus Lingua, than his real

Judgment; for it is certain, with whatfoever De-
fign a Man may go into the Water, before he is

half dead he is deprived of his Senfes, and how
he governs himfclf then, you may judge. To the

fecond Queftion, he faith, I think, if Bodies new
killed float, 'tis by Accident : It is as accidental for

Bodies new kill'd, when thrown into Water, to

fink, as 'tis for Perfons juif. drown'd to fwim.

Dr. Woolaflon being afk'd his Opinion, If a

Perfon be drown'd, whether it can be difcovered

fix Weeks after ? His Anfwer was, I think it im-

pjflible to be known : 1 am apt to be of his Opi-
nion, that 'tis iropoflible precifely to determine

Vol. VIII.

what, and how many Injuries her Vifcera had r

ceived, or what Accidents had happen'd unto
them forty-fix Days afcer any Perfon is drown'd ;

for naturally they would have been putrified in

half that Time •, and when the Bowels are re-

duced into a putrilagincus Mucilage, who can give

a rational Judgment concerning their former
Figure, Pofition, or how they had been affected ?

This is what naturally happens to a drown'd Per-

fon, but there was nothing of this in Mrs. Stout ;

which is no fmall Argument with me, that fhe

was not drown'd. I fhall take little Notice how
•he contradicts his Brothers, by his affirming, That

in drown'd Perfons, the Water lies only in the

Stomach and Guts. As to his Experience, I doubt
he is not candid •, for I believe I have heard the

fame Story, which was thus : Two Men quarrel-

ing in a Wherry, one of them took up the

Stretcher, and knock'd the other down ; in his

falling, he accidentally caught hold of his Ad-
verfary, and they both fell into the Water toge-

ther ; he that was knock'd down was notfwell'd,

but the other was exceedingly.

Mr. Cowper affirms, That it is not reafonable

(in Mrs. Stout, though drown'dj to expefl any

thing but Froth. What, will all the Water turn

to Froth, that a dying Perfon receives before he

is drown'd? 'Tis a Paradox to me: How con-

trary this Surgeon's Sentiments are to the univer-

fal Experience of the Learned and Unlearned Part

of Mankind, let the unbiafs'd judge. If he had
confulted Ambrofe Pavey, and had thought him a

reafonable Man, doubtlefs he would have been of
another Opinion ; who faith, The Belly of him thai

was thrown in alive, will be Jwollen or puffed up by

reafon of the Water that is contained therein.

The whole Strefs of this Gentleman's Arau-
rnents feems to depend on a fuppoled Difference

that there is between Perfons that drown them-
felves, and thofe that are cafually fuffocated by
Water ; whereas I am apt to think there is little

more Difference, than between one that puts the

Halter about his own Neck, and one that the

Hangman forceth it on ; there is a Parity of
Caufes, why the Effects in the fame Species

fhould extremely differ, is more than my weak
Intellect can comprehend : In both I conceive,

that in lefs than a Minute, their rational Faculty

is fo egregioufly diftorted, that nothing is done
regularly, or by its Dictates.

The Verity of his private Experiments I

doubt, becaufe when he made a publick one, it

infinitely contradicted his clandestine ones. There
is a vaft Difference in drowning a Creature in a

Tub, and in a River -, in finking him with a

Weight tied to him, and permitting him to fink

by his own Gravity. I am not of Opinion, that

'tis ridiculous to expect Water in the Cavity of

the Thorax, tho' the Lungs had not fuffer'd an

Impofthumation, or the like, for Reafons for-

merly affign'd.

Dr. Creil faith, He fhall only infift upon what
.Ambrofe Parey relates in his Chapter of Renunci-

ations —— He tells us, That the certain Sign of
a Man's being drown' d, is an Appearance of Froth

about his Noflrils and Mouth ; which could not he,

as he declares, if the Perfon had been firangled, or

otherwife killed before. For the Confirmation, or

Confutation, of thefe pofitive Aflertions of this

Learned Doctor, I fhall give you the verbal Fx-
preffions of Ambrofe Parey: Whofocvtr, faith f<r%

isfound dead in the Waters, you fhall know whether

6 K they
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Ihey were thrown into the Water alive or dead -, for

all the Belly of him that was thrown in alive will

be /weird and puffed up, by reafon of the Water

that is contained therein ; certain clammy Excre-

ments come out of his Mouth and Nojirils. In the

foregoing Paragraph he gives you the Signs,

whether one is hanged dead or alive •, his formal

Exprefiions are, If he was hanged alive, there will

be a Foam about his Mouth, and a foamy and fil-

thy Matter hanging out of his Nojirils. Obferve

this Author, whereon he only infills, faith, There

is a Foam and filthy Matter about the Mouth

and Noftrils of them that are hang'd alive. Now
whether Froth at the Mouth and Noftrils, is a

certain Sign of a Man's being drown'd, or whe-

ther it is not incident to Perfons that die of other

Difeafes, any Phyfician can eafily determine. If

you will be pleafed to read Paulus Zach^eus's

g)u<eft;ones Medico Legales , on the fame Subject,

you may find that he agrees with Ambrofe Parey,

That an Appearance of Foam about the Noftrils

and Mouth, is no certain Sign of Drowning.

By fuch pofitive Affertions of the Learned,

how eafily may the Ignorant be impofed on ?

By this vou may evidently fee the Difference

betvveen a Witnefs on his Parole, as this Gen-

tleman was, and one upon his Oath, as the

King's were.

Mr. Herriot being afked by Mr. Cowper, What
Obfervations he had made concerning this Mat-

ter ? anfwer'd, When 1 was a Swgeon in the Fleet,

I made it always my Obfervation, when we threw

Men over-board, that were killed, fome of them

fwam, and fome funk. Then being interrogated

by the Judge, When a Body is thrown over-board,

doth it fink or fwim? His Anfwer was, I always

vbferved that it did fink. What Incoherence is

here ! Firft, / made it always my Obfervation,

when we threw Men over-board that were killed,

Jome of them fwam, andfome funk : And almoft in

the fame Breath faith, / always obferved, That it

(a dead Body thrown over-board) did fink. I

am apt to be of Mr. Herriot's Mind, as to his

firft AfTertion, That Men kill'd in a Fight being

thrown over-board, fome of them funk, others

fwam -, thofe whofe Breaft and Belly are no

ways injured float ; but thofe whofe Breaft and

Belly are perforated, fo that Water gets into their

Cavities through the Wound, I doubt not but

they will fink.

Mr. Bartlett tells you, He never faw any Body

float, though he had been in fevered Engagements.

It is very probable, he kept himfelf all that Time

in the Cock-pit, and it may be long after drefling

the wounded Perfons. The fitteft Perfons in this

Cafe to give their Obfervation, are Officers and

Seamen, who are always upon Deck, and often

obliged to look out ; and not Surgeons, who are

all the Time of Engagements fecured in the Hold

of the Ship.

Mr. Camlin faith, There were more and greater

Signs of the. Stagnation of Blood on the Body of this

Child, than on the Body of Mrs. Stout. But on

what Parts thefe more and greater Signs were,

whether on the Breaft, Belly, &c not one Word.

The Mother of the Child afierts, there was not

the leaft Sign of any Stagnation of Blood on any

part of her Child : She having lately had the

Small-Pox, her Face where the Small-Pox had

fluxed, was fomewhat difcoloured ; but it was

no more difcoloured, alter her Drowning, than

it ufed to be (when fhe was cold) before her

Death ; the Sail of the Water doth generally

alter the Faces of People: So Mrs. &fo«/\was nut

knowTn by her Neighbours, till that was wiped
off. The Settlements of Blood on Mrs. Stout

were difperfedly on,, her Ear, both fides of her

Neck, Breaft, Arm ; but on what Part of the

Child's Body thefe more and g> eater Signs of Stag-

nation were, he doth not fpecify ; becaufe had ne
afiigned any particular Placea there were feveial

prelent that would have contradicted him. General

Terms are the fkteft Covers for r alfhood.

11 this Gentlewoman was not drown'd, as the

Doctors and Surgeons for the Prifoners feem to

infinuate, the Query then will be, How fhe came
to her End ? With 'ubmifiion to better Judg-
ments, I fliall here offer my private Sentiments

concerning it. I am induced to believe, fhe was
knock'd down with a Blow on her left Ear, from
the large Settlement of Blood there, which, as

Mrs. Kimpfon fwears, was as much as her Hand
could cover, and more : After fhe was felled to

the Ground by the Blow, it is probable, with the

Gripe of a ftrong Hand, (lie was throttled

:

From the Stagnation of Blood on both fides of

her Neck, under her Ears, which Mr. John
Dimfdall, Jun. fwears there was, and from the

Settlement of Blood on her Breaft, I am inclined

to believe, That the Perfon that throttled her,, to

fupport his Hand that he might gripe the ftronger,

retted his Arm on her Breaft, which occafioned

the Stagnation there.

The Circumftances that induce me to think fhe

was not acceffary to her own Death, are thefe

following : Her being found without her Gown
(which probably was torn in the Scuffle) and
Nightrail ; her Gown could not be found, though
the River was diligently raked feveral times, 'till

about a Week before the Trial, it was found
hanging on a Stake, which the Miller had cleanfed

from the Trafh that hung on it about half an
Hour before, and he will depofe that it was not

there then : It was torn to Rags, without one
of its Sleeves, fome Parts of it were as rotten as

Dirt, other firm ; you might tear it (which was
made of a Sort of Norwich Stuff) and the Lining
(which was a filk Damafk) with your Fingers,

as I did : Query, Whether Stuff or Silk will na-

turally rot fo foon under Water ? Here is no
News of her Nightrail yet. z. From her float-

ing ; whereof 1 make no doubt, becaufe it is

fworn by feveral Witnefles. 3. Becaufe her Bel-

ly was not fwollen. 4. Becaufe no Water came
out of her when lifted out of the River, nor
purged out of her afterwards. 5. Becaufe her

inward Parts were not putrified, though her out-

ward, that had been injured, were; which I tup*

pofe was impoffible they fhould have continued

lb 46 Days after her Death, had there been any
Water in them. 6. FYom the feveral diftincc

Settlings of Blood, which is unufual in drown'd
Perfons : If it had been occafioned (as fome may
think) from a Blow, which fhe received when
fhe threw herfelf in, I am fubjecl: to believe, that

the Coldnefs of the Water, in the Month of
March, would have hinder'd its Settlement in the

cutaneous Parts of the Body, as it is generally

obferved to do ; for what is more common than

to dip a Linnen Rag, or a Piece of brown Paper,

in cold Water, and apply it to a bryifed Part, to

hinder the Blood from fettling there ? 7. From
the
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the continual Difturbance that Mrs. Gurrey was to all People that are fickly, or much troubled
under, both in Mind and Body: Neverthelefs, with the Head-ach ; from what her Maid fwears,

fhe would not difcover it till fhe was almoft That Jhe was ill fometimes, and 1 imputed it (Me-
frighted out of her Senfes, by the Voice, as fhe lancholy) to her Illnefs ; and I know no other

thought, of Mrs. Stout, which uttered thefe Words, Caufe. And Mrs. M^alker doth affert, That Mr.
Divulge, Conceal nothing. 8. From what is fworn Cowper told the Coroner's Inqueft, That he did not

by the Gurreys againft their Lodgers at the Trial, obferve her any ways melancholy ;. that he fhould

viz. Mr. Marlon was hot, and put by bis Wigg ; not have taken notice of it, had not fuch an Ac-
J fee his Head was wet they came in about cident happened; only now he remembers, That
ii and 12 o'clock Jhe turn'd me off, but a fhe was not fo free in Difcourfe at Dinner as fome-
Friend of mine will be even with her by this Time — times fhe ufed to be ; and that the Difcourfe then

Her Bujinefs was done He would pafs his Word, was chiefly between him and her Mother. Her
Mrs. Sarah Stout'j Ccurting-Days were over Mother and Brother do affirm they never obferved

The Ufe-Money is paid to Night You have Forty her melancholy, and all her intimate Companions
or Fifty Pounds foryour Share AJFd him, Whe- do affert the fame : It is much that none but this

ther the Bujinefs was done ? And he anfiver'd, He Gentleman's Sifter, and two or three others, de-

believed it was ; but if it was not done, it would be voted to a Party, fhould obftrve any fuch thing.

done to Night Pull'd a Handful of Money out Mr. Firmin, his Wife, and feveral others that

of his Pocket, and fwore, he would fpend it all for were in her Company, with Mr. Taylor, do af-

Joy the Bujinefs was done. 9. From the Sentiments firm, that fhe did not fay her Head-cloaths would
of the Grand Jury, who, after a nice Examina- ferve her Time, or any thing like it, and that

tion, were of an Opinion, that fhe was murder'd ; they efteemed his Difcourfe with her pure Banter •,

as were feveral of the Petty Jury, but by whom that fhe was in her Night-drefs, and prefently went

they did not know home and put on clean Linnen : I am apt to think

As to the Letters produced in Court, my there are many Relations and Friends, bigotted to

Thoughts are, they are not of a Legitimate, but a Party, that will not boggle to tell a Lye, to fave

of a Spurious Production. 1. Becaufe the Stile a Friend, or near Relation from

doth no way fuit her Character. 2. Becaufe her The Afternoon before her Death, fhe was ob-

Mother doth affirm, The Letter fhewn her in ferved to Hand to fee the Judges make their En-

Court was of a fmaller Character than ever fhe trance, with her Friends, as brifk and airy as

obferved her Daughter to write; neither doth any there: About four Hours before her Death,

her Brother think them to be genuine. 3. Be- as I am told, fhe was in Company with a Knight

caufe there was no mention made of thefe Let- of that County, and feveral others, who obferved

ters, 'till the common Report of her being with her to be as merry and pleafant as any amongft

Child (which had been induftrioufly fpread abroad them: At Nine at Night, fhe earneftly impor-

by feveral, but by none more zealoufly, than by tuned a young Gentlewoman of that Town, to

a Nominal Quaker, her Quondam Admirer) was tarry and lie with her that Night, as fhe had for-

proved to be utterly falfe, by the Oath of feve- merly done feveral Times; which fhe refufed

ral Doctors and Surgeons that had opened her then, for fome particular Reafons. When Mrs.

Body. 4. Becaufe Mr. Marfan and Mr. Archer, Stout perceived fhe would not tarry all Night,

on the Trial, fware (and feveral of the Coroner's fhe invited her to Dinner next Day, and told her

Inqueft were ready to fwear) That Mr. Cowper, what fhe had provided, and that fhe fhould be

before the Coroner's Inqueft, being on his Oath, glad of her Company ; not intending to go out of

depofed, That Mrs. Stout was a modejl Perfon ; Doors the next Day,

that he did not know of any thing that was the I am apt to think, that if fhe had been fuch a

Caufe of it (viz. her Death) That he did not know furious Lover, as is pretended, or had any In-

any Perfon JJje was in Love with, but of one whofe tention that Night to deftroy herfelf, that fhe

Name was Marfhall ; and Mr. Marfhall told him, would not have fallen out with any body about

That he was always repulfed by her. Wr hether the Payment of Money ; much lefs have refufed

this Oath is not diametrically oppofite to his to fign a Receipt for fix Pounds, which her

Pleadings on the Trial, you may determine. 4. D ft had prepared when he paid her the In-

Becaufe they did not infift on thefe Letters, tereft-Money ; what was the true Caufe why fhe

when Mr. Jones faid, Indeed they have produced refufed to fign this Receipt, is a Riddle to moft.

fome Letters without a Name ; but if they infifl up- If fhe had had fo great a Kindnefs for fome

on any thing againft her Reputation, we mufl call Years for this Jofeph, as is infinuated, certainly

our Witneffes. if the Witneffes then prefent in his Wife would have obferved fomething of it •,

Court (who were fome of the moft reputable in and then fhe would not be importuning her every

that Town ; had been called, to fpeak to her Re- Month, by her Letters, to come to London, that

putation, a great deal of that Dirt, that is now fhe might enjoy her fweet Company : Neither

caft upon her, would have been wiped off". I would fhe in all Probability (if fhe had been fo

cannot but take Notice here how feemingly un- defperatcly in Love with him) have lived here

willing he was to expofe the Weaknefs of this feveral Months together, without his Company,

Gentlewoman, or to meddle with her Letters, even when importuned by his Wife; but would,

had he not thofe innocent Gentlemen to defend ; as we may reafonably conjecture, have refided in

when before her Death he had fhewn them to Mr. your City, where fhe might the oftner, and more

Marfhall, a repulfed Lover, and his Brother, and privately have enjoy'd his Company : And, as

after the Trial, the Printers, who at the Trial did for her going out at the Window, it is morally

not take them in Short-hand, were favoured with impoffible, the Bars being fo clofe together, that

them to be expofed to the whole World. a Child of a Year old cannot get out between

What concerns her Melancholy, I am induced them ; neither was there any Occafion for it, the

to believe, that fhe was no more than is incident Keys being always left in the Doors.
Becaufe
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Betaufe there is no mention made on the Trial,

of the miffing of any of her Money •, feveral are

apt to report that her Relations want none of it,

which is a grand Miftake ; for they want, as they

compute it, at leaft a Thoufand Pounds of her

original Fortune, befides the Improvements fhe

had made thereon, which were confiderable ;

they made; little mention of it there, (that was

taken Notice of,) becaufe their Evidences that

could fpeak materially to that Point, were Qua-
kers, whofe Affirmation will not be taken in Cri-

minal Cafes.

The laft Affizes, here was a Man hanged ; after

he was dead> was cut down, and buried without

a Coffin, the Grave filled up, and the Earth well

trod down $ in the Evening he was digg'd up
again, being preffed almoft flat by the Weight
of the Earth, was privately caft into the River,

and when it was obferved that the Corps would

fink, it was expofed to publick View, and an

Advertifement of it was printed in the Pofi-Man,

the 25th of July laft, with a great fhew of Exul-

tation, by their faying, Many hundreds having

feen this Experiment with their own Eyes, the Opi-

nions of the Surgeons produced on the Part of the

King, is therely defltoyed and exploded, and all

PerJons convinced of the contrary : What Influ-

ence this Experiment may have on you, I know
not •, but when all the Circumftances attending

it are duly confider'd, I am of Opinion, it will

make more againft them, than their Oppofites

:

If they had been certain of Succefs, what need of

fo much Art? Why did they not infert in their

Advertifement, how the Body had been managed
befoie 'twas thrown into the Water, how they

open'd it afterwards, and how they made a ftricl:

Scrutiny after Water, yet could not find a Drop
in it ? Not one Word of this. Methinks this

partial Relation is calculated on purpofe to

magnify their own Evidences, and put a Slur on

the King's.

I doubt not but the ingenious Contrivers of

this Experiment did not only expect it would
fink, but that it would have fome Water in it

alfo. I am apt to think it reafonable, to expect

that the Weight of the Earth would have driven

out the Wind contain'd in the Cavity of the

Breaft through the Windpipe, which is impoffi-

ble to be done without lifting up of the Epiglottis,

which continually clofes the Mouth of the Afpe-

ra Arteria $ but in Expiration, this being once

forcibly removed out of its natural Situation,

'twas very likely that it would not cover it again

fo nicely, but that fome fmall Quantity of Water
might infinuate itfelf through the fmall Paflages,

which the violent forcing out of the Air had

made : If this had fucceeded, what a Triumph
there would have been, you may eafily determine.

Some Weeks fince, a Surgeon, that had been

an Evidence at the Trial at Hertford, going into

a Bookfeller's Shop, meeting fome Acquaintance

there, he fell into Difcourfe about Mrs. Stout, and

afierted there, what he had affirm'd at the Trial,

viz. That two or three Ounces of Water will drown

a Dog : One of the Company told him he could

not conceive that fo fmall a quantity would do the

Bufinefs : He replied, Sir, I will lay a Guinea,

that I will drown a Dog in the River of Thames,
and he fhall not have above three Ounces of Water
in him. The Proffer was no fooner made than

accepted, Time appointed, Dog brought, and

with a Weight tied to his hinder Feet, flung in-

to the River ; fome Time after, he was taken out,

and diffected ; where inftead of three Ounces,

there was about thirty-three 5 whereby he not

only loft his Wager, but, in a great meafure, his

Reputation, as to what he had fo confidently

afferted to the contrary on the Triah

Having, in fome meafure, anfwer'd your Com-
mands, though by it, I have, 1 am afraid, a little

too much trefpafied on your Patience, 1 fhall take

little Notice now, what Omiffions and Alterati-

ons there are in the printed Trial ; how Mr. Ste-

vens was taken with a ftrange fort of a Fit, (juft

after the Petty Jury went out) which difturbed

the whole Court: Or how a Wine-Cooper in

Southwark (who came down as an Evidence for

the Prifoners) fell into a fort ot Diftraction ; and
all the Time of the Trial was mightily difcom-

pofed in his Mind, fo that he was fain to be tied

in Bed, yet would often afk how the Trial went,

and whether they were like to be clear'd, and
would often tell the People about him, that he
had done a very bad Thing, but would not con-

fefs what, though often urged to it : But fhall

conclude, defiring that the Authors of this horrid

Murder may be detected and brought to con- '

dign Punifhment ; but that the Innocent may be

clear'd from all Afperfions thrown undefervedly

on them, which I doubt not, but that the Great

Jehovah, in his own Time, will bring to pafs :

And that it may be fo, fhall be the daily Prayers

of,

Sir, your humble Servant,

Hertford, the 5th of

September, 1699. P. D.

POSTSCRIPT.

I
Doubt not but you have heard, that the Gen-
tlemen that open'd Mrs. Sarah Stout's Body,

did depofe, that fhe was a Virgin ; for your In-

formation, I will give you a true Copy of their

Certificate, which is as followeth.

Hertford, April 28, 1699.

TyfT'E whofe Names are here under-written, hav^
Pr ing examined the Body of Mrs. Sarah Stout,

deceafed, do find the Uterus perfeclly free

and empty, and of the natural Figure and Magnitude,

as ufually in Virgins. We found no Water in the

Stomach, Inteflines, Abdomen, Lungs, or Cavity of

the Thorax.

John Dimfdale, Sen. William Coatfworth,

Robert Dimfdale, Samuel Camlin,

John Dimfdale, Jun. Daniel Phillip.

After this Certificate was delivered to the Re-
lations, they defired the Gentlemen that had
fign'd it, to give their Opinions, whether they

thought fhe was drown'd or no ; all of them were

unanimous that fhe was not drowned, except Mr.
Camlin, who was unwilling to give his Opinion,

either fro or con ; but when afk'd, would only

fay, There were very odd Circumftances : Yet, at

laft, when he was afk'd, Whether he did con-

ceive any Perfon could be drown'd, that had no

Water in their Stomach, Inteftines, Abdomen,
Lungs, or Cavity of the Thorax ? He replied,

No ; which the others thought virtually to include

as much as they had faid.

A REPLY
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A REP LT to the Hertford Letter : Wherein

the Cafe of Mrs. Stout'j Death is more par-

ticularly conjidered ; and Mr. Cowper vindicated

frcm the Jlanderous Accufation of being accefiaryto

the fame.

SIR,

I
Received your Letter from my Bookfeller, ori

the 20th of September laft : And though I am
tar from thinking your Sentiments upon this Mat-
ter, were either defired or commanded ; yet am
I well enough pleafed with your Apology, where-

in you tell us, you are very fenfible of your own
Weaknefs, and how unfit you are to enter into a

Controverfy, &c.
This, I muft confefa, may be of fome Ufe to

the Ignorant) by foreftailirig their Expectation of

any wonderful DifcoVery ; but for the Learned,

the Compliment might have been fpared, fince

the Performance does fo evidently diicover what
you acknowledge.

The Introduction does indeed promife us great

Matters, viz.

I pall give you my Thoughts concerning the na-

tural Caufe of Drowning; Floating of dead Bodies

afterwards ; the various Sentiments of the Doclors ;

the Manner of her Death ; the Letters produced in

Court ; her Melanch'Jinefs ; why no Mention was
made of the Money ; and laflly, concerning Two
publick Experiments, &C.

But pray, Sir, if We find your Thoughts arife

from the Ebullition of a heated Fancy, and that

your too eager Zeal for your Friend, has carry'd

you oftentimes to over-hafty Conclusions ; if, in-

ftead of a well grounded and rational Solution of

thefe Phenomena, we are only entertained with

incoherent Expreffions, falfe Grammar, Tauto-

logy, groundlefs Surmifes, and want of Proof;

in a word, if thefe pregnant Thoughts of yours

are found to be meer Trifles, had it not been bet-

ter yourfelf alone had been ftill Mafter of them ?

Or, if there was a Neceflity for their breaking

out, had you not better have communicated them
only to your Friend in Loudon, than to have ex-

pofed yourfelf thus ridiculoufly to the Learned
World ?

That I may make good what I have alledged,

I fhall now proceed to your Letter.

Hertford Letter, ante Pag. 490. It is a common

Obfervation ofmofl People, not ufedto dive, &c.
Give me Leave, Sir, here, only to queftion the

Truth of your Propofition, Whether or no, the

greater Number of thofe who are not Divers, have

made any Obfervations upon Drowning, or from
their own Experience can fatisfy us of the Con-
fternation that enfues plunging themfelves into

the Water ? But admit the Confufion (as without

Difpute it is) to be very great; it may not hence

follow, that the very firft Moment of Submerfion,

Reafon muft be loft ; or, in your own Words,

that there is a moral Impcffibility to regulate their

AHions by the Dictates of Reafon.

As to the laying hold of any thing in their

Way, 'tis what equally happens in the Fall from

a 1 loufe, and fcems not fo much to argue a total

Eclipfe of the rational Faculty, as a want of

Time to deliberate : rvor the Aclion of Falling

being instantaneous, 'tis impoflible to form a

fettled Act of Judgment.
We all know the i'rofpedl of fudden Death,

by what way foever, imprefiea a certain Morror,

(which. I mull yet think is 110c fo great to one

Vol. VIII.

497
who wilfully deftroys himfelf, as to him who
either by Accident or Conftraint is put upon it)

but that it leaves us immediately deftitute of
Choice, or a Power to refufe, both which are

Acts of Free Will, and import Reafon, I can't

allow ; as conceiving, if it were fo, he that wil-

fully throws himfelf from a Houfe, and he that

falls accidentally", would both equally lay hold of
any thing that might fave their Fall.

Pag. ibid. In this Confufion (you fay) // is no

ways furprijing, that Water, wherein they are im-

tnerfed, Jhould infinuate itfelf into fome Vacuities no

ways adapted for its Reception.

On the contrary, I muft alledge, That whether

in or out of this Confufion, it is not only very

furprifing, but abfolutely impoflible, that Water
fhould infinuate (though never fo cunning) cr

enter into any Cavity, which is at the fame time

no ways fitted or (if you had rather) adapted to its

Entrance.

I will not ftand to comment on your Notion
Of Sutlion ; I thought fuch kind of Notion had
been long fince exploded : For my own part, in-

ftead of believing that the Lungs do fuck in the

Air, I think it more rational to conceive, that as

by Pulfion they are emptied, fo by the W7
eight

of the Air from the Preffure of the Atmofphere
they are prefently filled again. Be this, how-
ever, as it will, I cannot grant you that every

Man under Water fwallows down the fame into

the Gullet whilft his Senfes continue : For I

doubt not but that he who defignedly drowns
himfelf, may choofe to let it into the Windpipe,
that he may thereby the fooner be choaked.

The fwallowing of Air or Water down the

Windpipe, is a Term I do not readily appre-

hend ; I take Deglutition, or Swallowing, which
is the fole Office of the Gullet, and Refpiration,

or Breathing, which only appertains to the

Windpipe, to be two different Actions, and
diverfly effected. Whoever fwallows any thing,

either in or out of the Water, muft, by opening
the Sphintler of the Gula, let it into the Sto-

mach : And whilft a Perfon under Water conti-

nues fwallowing, there may be no great Danger
attending him of being drowned ; it being very
probable that during this Action no Water gets

into the Lungs; but being unable to hold out
for want of Breath, he muft neceffarily make an
Attempt to refpire ; when ceafing to fwallow,

the Epiglot rifeth, and the Water fpontaneoufly

(if you will allow me the Expreflion) rulheth on
the Lungs : So that when a Perfon is totally fub-

merfed, provided he fwallows not at all, or can-

not fwallow longer, 'tis not only not improbable,
but I believe certain, that in his Attempt to re-

fpire, a far greater Quantity of Water than Air
(perhaps nothing but Water) will get into the

Lunsis.O
In every Expulfion of Air out of the Lungs, the

Epiglottis (you fay) is lifted up. And is it not fo,

1 would be informed, in every Impulfion of the

Air into them }

'Its my Opinion, that this Part does never
exactly clofe upon the Larynx, but upon Deglu-
tition : And although by your Account it may
be thought to be raifed up like a Trap-Door,
and prefently fhut down again ; I do find it a

fort of fpringy Body, and is, I doubt not, at all

times fomewhat elevated from the Glottis ; unlcfs,

as I faid before, at the time of fwallowing •,

when by the Weight of the Aliments, whether
6 L liquid
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liquid or folid, forne peculiar Mufcles aflifting, it

is forced down : And after this Action is over, by

its own proper Elafticity, it raifeth itfelf again,

that the fuccefiive Motions of Infpiration and

Expiration may be orderly carried on.

When once there is any confiderable Quantity

of Water got into the Windpipe, I imagine this

mighty Struggle of Nature doth not long conti-

nne •, and therefore cannot choofe but wonder to

hear you fay, By this Struggle of Nature the Epiglot

is lifted up, &c.

it feems, in my Opinion, very natural; the

Cover to the Windpipe being a fpringy Body,

and for the moft part inclining to an horizontal

Pofition : This, I fay, confidered, if the Mouth
be full, and the Perfon almoft fpent, or though

he can, yet if he will not fwallow j the Nature of

all Fluids is fuch, that they will run into any

Declivity; unlefs (as upon another Account you

have it) they are fhut out, or that the Vacuity is

no ways adapted to let them in.

Pag. 491. As foon as theSenfes aregone (you fay)

the Epiglottis is kept open by the Force of the Stream.

To which I reply, That the natural Pofture of

the Epiglot being fuch as I have defcribed it, we

might rather think the Force of the Stream

fhould clap it down, than keep it open ; unlefs

by the Force of the Stream, you mean fomewhat

like that of an Injection through a large Syphon,

whereby the faid Trap-Door may be beat within

the RinuU of the Larynx ; but in ftagnant

Waters the Force of the Stream will be incon-

fiderable.

As long as the Senfes continue, they (I fuppofe

you mean Perfons under Water) fwallow moft of

the Water which comes into their Mouths, into their

Stomachs. And the reft, you tell us elfewhere,

they fwallow into their Windpipes. But this I

deny ; for as long as the Senfes continue, and

they can hold their Breath, they very often fwal-

low none : And after this, in the Cafe of volun-

tary Drowning (which you may fmile at as long

as you pleafe) 'tis more likely by far, that they

admit it into their Lungs ; fince by fwallowing

never fo much, they do not deftroy themfelves

;

but by letting a fmall Quantity into the Lungs,

they prefently put a Period to their miferable

Lives.

But when they are near fuffocated (you fay) the

Water runs into thofe Duels, where it meets with the

leaft Refiftance.

I would, methinks, be informed what you

mean by thofe Ducts. The Nofe and Ears, I

prefume, are full before they are near fuffocated :

And if the Spbincler GuU does oppofe its En-

trance into the Ventricle, what other Duct re-

mains, unlefs that of the Windpipe ? out of which

too, after Suffocation, 'tis not impoffible but it

may be kept, by the Contiguity of the Tongue's

Bafis to the Palate.

So long as Life continues (you tell us, p. ibid.)

there is aconvulfve Struggling of Nature, to expel out

of the Lungs all thofe Things that are noxious to them,

especially Water, &c.

Let me tell you, Sir, I am apt to think this

efpecially will be found a great Miftake ; for I

doubt not but any thing ol a more uneven Tex-

ture, flipping into the Lungs, will excite much

ftroncer Convulfions than thofe; from Water : But

indeed, according to fume Experiments lately

made, I could not perceive the Marks of thofe

violent Ctnvulfions you here fpeak of.

I took a Dog, and by a Weight directly funk
him under three Foot of Water, which was fd

clear that I could perceive what happened td
him : And to be plain with you, I obferved that

for almoft a Minute he threw his Head diforderly

about before he gaped ; upon which the Water
getting into his Windpipe, in half a Minute more
he fell down with his Neck to the Bottom* void
of Senfe and Motion.

After this I plunged another fomewhat 'lefs

;

when, in like manner as the former, I found,

when he had turned his Neck two or three times
about, he was to Appearance dead in a Minute's
Time.
Now in all this there were none of thofe violent

Efforts, to throw the Water out of the Luno-s
difcernible ; or did I think it at all rational to
expect the fame forced into the Cavities of the
Thorax, either by dilating the Pores of the thin

Membrane that inverts the Lungs, as Quickfilver
is forced by the Preffure of a Hand through a
Piece of Leather ; or by a Rupture of their Tu-
nicle, or by fome minute Veffels not yet defcribed
by Anatomifts : And the Reafon of my thinkino-

fo is this, Becaufe I could perceive little more to
effect it, but the fpecifick Gravity of the Water 5

which j according to the Laws of the Libration of
Liquors, I take to be inconfiderable.'

I know of no Phyfician that boafts of a Neplus
ultra in Anatomy ; nor fhould I expect any fuch
Pretenfion from a Phyfician, fo foon as from the
Anatomift : Thefe two, you know, are not al-

ways infeparable Companions. But a? to your
Inftance about the Empyema, though I think it

foolifh to deny Facts, when I am unable to ac-

count for the Manner how they are brought
about ; yet I fee nothing to hinder me from be-
lieving, that very often* where the Matter you
fpeak of is caft forth by Excretion, the Lungs
have fuffered a Solution in their Continuity. In
two Perfons I have infpected, who died under
thefe Circumftances, it was apparent ; in both
of which, as I fuppofe from a preceding Peri-

pneumony, there had been Abfcefies formed in

the Lobes of the Lungs, which had rotted their

outward Membrane ; fo that whether the puru-
lent Matter, which was coughed up, came from
the faid Abfcefs, or whether fome of that which
fluctuated on the Diaphragm, might not alfo be
imbibed by the ulcerated Lung, was very un*
certain.

The Injection of bitter Liquors affecting the
Throat, if they are caft into a Fiftula which took
its Rife from an internal Apoftem ; or otherwife,

if the Penetration has been of long Continuance,
and difcharged great Quantities of foetid, icho-

rous, or corrofive Matter ; I fhould lefs wonder
the Experiment fhould anfwer : For in thefe Cafes
the Tone of the Vifcera is very much weakened,
the Patient very frequently dies tabid, and we find

upon Diffection, that very commonly the Luno-s
are corrupted. It may happen alfo in a recent

Puncture ; but then we may be likewifefometimes

uncertain, whether the Membrane of the Lungs
received no Damage.

I defire not that greater Strefs fhould be laid

upon thefe Cafes than they will readily bear : But
this I muft aver, That in Penetrations of the

Cheft it does not always happen ; for in a Punc-
ture I have feen injected, and a Fiflula of this

Part, into which 1 have caft at times feveral

Ounces of a bitter Decoction, with a Tincture

of
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of Myrrh and Aloes ; during which, I can fafely we prefTed from its Ramifications was about three

Ounces.

Thus, Sir, have I given you a faithful Hiftory
of the Fact ; but if you think the Experiment
was made clandeftinely, or that the Dog was
half-ftrangled before thrown into the Water, as

you pitifully infinuate about Mr. Cowper's Expe-
riments, for your farther Satisfaction, you may be

fay, I never heard any fuch Complaint, though I

have purpofely enquired.

Your Citation of Mr. Boyle's Citation from

Wallaus, if Matter of Fact, might be preter-

natural : And as to his finding the fame divers

times, how diligent foever he might be, rather

than- (hew myfelf uncivil to him, by faying 'tis

falle, I fhall turn Sceptick, and fufpend my At- informed of Mr. Harrifon without Bijhopfgate, of
fent till I am better Satisfied : At prefent I can- Thomas Serjeant, Efq; Gentleman Porter to the

not fee, if there was an Admiffion of Air, thro' Tower of London, Mr. John Lichfield, Surgeon ;

Pores much fmaller than thofe made by the longer with fundry other Perfons, as honeft andjudicious,
fort of Peas, into the Cavity of the Cheft, how But to proceed.

Refpiration could be carried on : And I muff

needs think, that Dr. Garth's Remark upon the

Trial is very pertinent ; where he tells us, There

is a great Providence in fuch a Texture ; for if

(faith he) there were any large Pores in this Mem-
brane, the Air would pafs through into the Cavity

of the Thorax, and prevent the Dilatation of the

Lungs ; and confequently there would be an End of

Breathing.

But that I might put this Matter yet farther

out of Controverfy, being willing to be made
fenfible of the utmoft Efforts of a drowning

Creature, and the Refult of the moll violent

Strugglings it could make to fave itfelf ; I fent

for a Dog, and left you fhould find Fault had I

Ante Page 49 1 . Water is as frequently found in

the Cavity of the Abdomen as the Thorax.
It may be fo ; but if the Stomach, Guts, &c.

in the former, and the Lungs in the latter, con-
tinue firm and found, (as is reported they were
in Mrs. Stout) I cannot fee how it fhould happen
to be found in either. I muft confefs, I have ne-
ver feen it, nor was there any thing like it in my
late Experiment. If the Vifcera are putrid, I

fhould not wonder at it ; but if otherwife, I

mould be thankful to your microfcoptick Anato-
mift to fhew me how or which way it fhould
enter.

As foon as the Lungs, Stomach, &c. are full of

made ufe of a Tub, I procured the Ufe of a Di- Water, the Body naturally finks. Pag. ibid

I fuppofe the &c. includes the Thorax: and Ab-
domen, as well as the Guts; but though the
Lungs, Stomach, and the &c. are full of Water,
in the Senfe of Fulnefs here meant, I deny that

the Body will always fink, as having feen the con-
trary, and can bring Proof of the fame.

Page ibid. // is obfervoble (you fay) that

human Bodies after Death admit no Water ; becaufe

the Side as well as he could ; and though feveral as foon as Death feizes a Man, the Sphincler Mufcles

times repulfed, continued ftruggling, and by the in all Parts do naturally contrail themfelves.

Liberty of his Hind-Feet often raifed his Head How it is in human Bodies I can't fay, having

above the Water : Upon which, feeing no Like- made no Experiment of that kind ; but that it is

lihood of his being drown'd tmder a very long always fo in other Animals, I deny ; and indeed

Time, I order'd him to be taken out, and his can fee no Reafon why it fhould not be admitted

Hind-Feet alfo to be faften'd together. Thus for a parallel Cafe : For tho' you fay, the Sphinc-

ftiller's Back, which, if I may call it fo, is a fort

of Trough, containing in Dimenfion thirty Foot

of Length, and half as much of Breadth : Into

this, when filled with Water, I caufed the Animal
to be caft, having before ordered his Fore-Feet

to be tied together.

By the Force of the Fall he was plunged over

Head and Ears, but rifing up again, made to

and though

to be taken out,

be faften'd together

he was a fecond Time thrown in, and continued

ftrusrg-lino;, fometimes under and fometimes above

Water, with his Head and Neck ; in a Quarter

Of an Hour's Time his Navel ftarted, and foon

after there was a vifible Prolaps of the Intejlinum

Retlum : Having thus between while had the

Liberty of an imperfect Refpiration, it was half ter may flip within the Rimula ? But whether or

ter Mufcles do contract themfelves, yet the Epi-
glot ftands open ; fo that unlefs the Tongue and
Palate, by their Contiguity, or fome fpumous
Matter already in the Windpipe, intercept its

PafTage; what hinders, in a fupine Pofition of
the Body, but that fome fmall Quantity of Wa-

an Hour before he had done ftruggling •, after

-which, under Water he gaped feveral Times.

WT
hen dead, I left him, and returned five Hours

after ; at which Time I defired he might be taken

out with his Plead erected, that we might lofe no

Water.

no the Sphincters do always naturally contract

themfelves before Death, may be difputed ; for

they fometimes labour at that time with fuch a

Paralyfis, as occafions a Refolution of their ner-

vous Fibres, and forces them involuntarily to let

go their Contents : Thus nothing is more com-
I think, if it had been poftible, I had Reafon mon than for dying Animals, whether rational or

irrational (if foon before they did not exonerate)

to let fall their Urine and inteftinal Faces.

That I might inform myfelf whether the Wa-
ter would get into a dead Body, I caufed a Dog
to be fuffocated over the Fumes of a fpirituous

in this Cafe to expect Water in the two Cavities,

i. e. the Thorax and the Abdomen, which feemed

much tumificd ; but was fo far from it, that

upon the opening the Peritoneum, inftead of an

Inundation, I found not a Drop of Water; and

even the fmall Inlejlines had received very little, Liquor, prepared for Diftillation, in the Time
if any at all from the Pylorus. What was con- of its Fermentation; and though his Nofe was
tained in the Stomach was much fhort of half a held fome little Diftance from the Surface, yet

Finr, or little more than four or five Ounces, it ftified him to Death in two or three Minutes

Having raifed the Sternon, we perceived the Time; after this he was thrown into the Water,

Thorax, in like manner as the Abdomen, perfectly and funk prefently to the Bottom, where he lay

clear of Water. Out of the Windpipe there feveral Hours. Being carefully taken out, I

iffued -c fpumous Matter, and the whole of what opened his Throat, and found the Epiglot (as

is
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is always ufual) raifed from the Windpipe, which

inclining downwards, there was discharged about

three Spoonfuls of fair Water.

Page 491. The immediate floating of human
Bodies, thrown dead into the Water, 1 believe

to be very uncertain ; and whoever goes about

to eftablifh it for an infallible Hypothefis, I muft

needs think very rafh, if not guilty of a down-
right Folly : For, though your Seamen fhould

tell me a thoufand idle Stories, I know there are

fo many Caufes that may alter the Cafe, that it

would be very ridiculous to credit fo bold an

Aflertion. I cannot fay, I have as yet tried the

Experiment on a human Body, but of thofe other

Animals (both alive and dead when thrown into

the Water) which I have made ufe of, there was
but one which floated," and that I thought moft

likely to be found at the Bottom, as having re-

ceived moft Water into the Lungs and Stomach.

If the dead Body of an afcitical Perfon fhould not

fink, it might feem ftrange : On the other hand^

if that of a purely tympanitical fhould not float,

it would be equally a Wonder.
Page 492. If the Perfon died in the very ASi of In-

fpiration, the Lungs (you fay) will befull of Air, &c.

Here, Sir, you muft give me Leave to think

you very much out of the way ; for unlefs in the

Cafe of fome very fudden and violent Death, I

am apt to believe all Perfons finifh their Lives in

the Act of Expiration ; and even in the moft

fudden, fetting afide that of Strangling by a Li-

gature, where the Air is forcibly included, and

its Paffage from the Windpipe intercepted, I

make it a Queftion whether the laft Motion of

the Lungs is not that of its Syftole or Contrac-

tion : For although to outward Appearance a

Man or other Creature may be thought to die

infpiring, and feem perfectly devoid of Senfe and

Motion ; yet by laying any polifhed or diapha-

nous Body to the Mouth and Noftrils, there is

oftentimes a Damp contracted on the fame ; which

is 1 othing but the Air infenfibly proceeding out

of the Lungs, and condenfed<on the Surface of the

faid Body.

'Tis this general Opinion that hath given Rife

to that very common Expreflion, when we would
fignify the Death of a Friend, by faying, He is

expired, or hath breathed out his laft. But admit

the Aflertion good, of dying in the A6t of In-

fpi ration, it will not fo low that any dying Per-

fon can take a tenth Part of the Air he did in

perfect Health ; and fo confequently cannot fill

his Lungs with Air: For, not to inftance in

afthmatick Perfons, who at all times take but

little Air, by reafon of the Obstructions of the

Bronchia ; and are therefore forced upon quick

Breathing ; it is very rational to believe, that

immediately before Death the conftriclive Fibres

are much weakened, the Blood begins to ftagnize

in all Parts, and being carried by the Artena ve-

nofa into the Lungs falter than thrown off by the

Vena arteriofa into the left Ventricle of the Heart,

a great Part of the pulmonary Cells are fo fluffed

that they can admit but little Air : So that the

Quantity of what we take in perfect Health, and

tint which we receive dying, is vaftly dispro-

portionate.

By filling the Thorax with the fame Air forced

into the Windpipe, unlefs you mean filling the

Lungs in the Thorax, it feems of kin to the Jar-

gon of filling the Thorax with Water out of the

Lungs. For my part, I have feveral times, thrb'
a Tube, blowed with as great Force as I could
into the Lobes of the Lungs* and caufed at the
fame time a lighted Candle to be held nigh their

Extremities, and round about them ; I never
could perceive the leaft Motion of the Flame*
whereby i might conjecture ' the Air had any
Vent : So that 1 muft think it impoffible that ei-

ther Air or Water, whilft their Texture conti-
nues firm, can infinuate itfelf into the Cavity of
the Thorax ; till you can bring me fome of the
diligent JValUus's Gentlemen, that have Pores in

the invefting Membrane of their Lungs as big as

the longer fort of Peas.

Page ib, I think it very likely, that a dead
Body will be more boyant in fait than in frefh

Water : But your Experiment I take to be incon-
clusive; for unlefs you had faid that a Ship will

fink fome Inches lower in a Sea of frefh Water
than in one of faltj your Adverfary may object,

that the Reafon of the lower finking in the Thames
may perhaps be as much owing to the want of
Depth, as Salt.

The Difcordance of the Phyficians is beft per-

ceived by reading over the Trial : Some Part of
the Disagreement, as I remember, did confift in

this ; That whereas on the King's Part* it was
affirmed, the Lungs of Mrs. Stout were firm and
found, and not the leaft Appearance of Water
in the Thorax; for the PriSoner, Mr. Cowper, it

was replied, That if the investing Membrane of
the Lungs was found, it was ridiculous to expect

Water in the Cheft their Enclofure.

Again ; For the King, It was thought impof-
fible that any Perfon thrown alive into the Water
fhould be drowned without fwallowing or taking

in a great Quantity of the fame into the Stomach
and other Cavities ; whereas, for the Pfifoner, it

.was thought very poSfible two or three Ounces
might be fufficient to drown any fubmerfed Perfon.

And this leads me to a Paffage in the laft cited Page;

where I find you much concerned, that Mr.
Cowper's Phyficians fhould ftrenuoufly urge, that

fo fmall a Quantity of Water was fufficient for

this Purpofe : Which you fay they grounded on
a private Experiment on a Dog half-hanged,

you being apt to think that there was Artifice

in the Cafe •, and indeed fo fhould I, if I were

fure they had half-hanged him : But if you were

told fo in your Sleep, it may happen to be falfe ;

or if not, I think you are but little obliged to any
Perfon, who was fo officious as to tell you an
Untruth. However, that you may not be told

of any Artifice made ufe of in my Experiments, I

Shall refer you to the aforefaid Mr. Serjeant : He
is a Gentleman very curious in thefe Enquiries, a

IVIan of unquestionable Probity, and very well

known in our City of London.

In his Prefence, with divers others, I caufed a

Dog who had been kept falling almoft twenty-

four Hours, to be plunged under Water, without

fuffering him to rife : When he had been dead

fome time, I took him with his Head erected, that

we might not lofe a Drop of Water he had taken

in. Flaving made a Ligature on the Gula, I turned

down the Larynx, and with a moderate Preflure

there was difcharged of Water, mixed with a

Spume or Froth, about four large Spoonfuls.

After this I came to the Stomach, which I

perceived to be very lank and flaccid ; when cut-

ting into it, there was not a Drop of Water to

be
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be found, nor indeed the leaft Remains of the

chylous Juice, which had been before carried off

through his long Failing; fo that the Wrinkles of

the inward Membrane were very confpicuous.

Soon after I drowned another before the fame

Company, and do allure you have all imaginable

Reaibn to perfuade myfdf, that all the Water
he had received was let into the Lungs, which

did not exceed two Ounces and an hajf : But in

this latter (having, unknown to us, been fed a

little' before) the Stomach was half full of indi-

geffed Aliments ; yet no Appearance of Water,

which in drowning we could fuppofe he had

gulped down.

I come now to your Pleafantry with Dr. Shane,

who it feems was fo unhappy as to tell the Judge,

that Cafes of that kind were very uncommon •,

and left fome ignorant Perfon fhould be to feek

tor the Meaning of the Words, here is a Paren-

thefis clapped in, to tell us, that by Cafes of this

kind is meant (for Mrs. Stout to be drowned with-

out any Water in her.) Vide P. 492.

1 thank you, Sir, for your Information ; till

now I did not think the Doctor's Words were

fo myfterious, but harmlefly gave them a quite

different Conftruction, which, before you were

pleafed to be fo witty with them, I thought very

natural ; and having fince afked others, they tell

me the Doctor means, the Cafes of drowned Bo-
dies remarked upon, efpecially when they have

been laid, fix Weeks under Ground, and after-

wards infpected to find Water. Now, Sir, if,

fince the Creation of Man or Woman either, you

have heard of fuch a Cafe before, or if, in the

Multiplicity of your Practice, you have met with

any thing like it, I think 'tis great Injuftice that

you have fo long concealed it.

I would gladly know precifely what you mean
by Drowning. You think that no Perfon can

properly be laid to be drowned, who hath not

fwallowed (I fhould rather like received, or let

in; becaufe Swallowing, as I have already told

you, is proper to the Gullet) above two or three

Ounces of Water : And J think, that if under

Water thole two or three Ounces do effect his

Deftruction, he is as truly faid to be drowned, as

if he had taken in two or three Gallons.

If Refpiration could by any Contrivance be

fecured to a Perfon under Water, he would be

then in no Danger of drowning. Again ; Set

him up to the Chin, and, if it were pofiible, let

him fwallow a Tun ; though it may be otherwife

mifchievous, it will not drown him: For if, as

may be inferred from your Opinion, Drowning
mult be meafured by a great Quantity of Liquor
fwallowfd into the Stomach, we have abundance

of thofe drowned Perfons, fome of them top-full,

daily reeling about our Streets in London, and I

believe you have fome few of them in your Town
of Hertford: Hitherto we have called them
drunken Perfons ; and you will find it a very dif-

ficulc Matter to perfuade them that they are pro-

perly or truly drowned.

Since then it is not the greater Quantity fwal-

lowed into the Stomach, but the leffer taken into

the Lungs, that kills the Creature ; and fince there

is no fuch thing at all as Drowning, but by that

fmalier Quantity entering the faid Part ; I

reckon that if a Man dies under Water, without

the Dillinction of more or lefs Water taken in,

he is as much and as really drowned as any thing

can be. I know the Word is ioinewhat ambigu-
Vol. VIII.
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ous, and Cuftom has applied it differently ; for

if a Perfon upon Land, by Liquor accidentally

rufhing on the Lungs, or, as it is called, going
the wrong way, receives his Death ; this, I fay,

is named Suffocation : but if the fame thing be-

tides him under Water, we ufually call it Drown-
ing i though the latter is as much fuffocated as

the former. But I have already been too long
on this Matter, and fhall therefore proceed.

Page ib. I hope by this time you are no great
Stranger to the Meaning of that general Queition
you take Notice of, about Water in the Thorax j

if being fenfible of the Blunder, they had inge-

nuoufly quitted it, I believe it had been much
better ; but whether or no their perfifting in it

has been any Advantage to them, the learned

World muff judge. ,

I cannot think the inverting Membrane of the
Lungs fo eafily torn in Coughing ; if it fhould,

there may an Ulcer of the Lungs enfue ; for the

Solution would not prefently, if at all, be re-

united. But what of this ? or what would you
inter ? I cannot perfuade myfelf there is any
Coughing under Water, that fhould break their

Continuity.

I find the Doctor is not yet got out of your
Clutches: He brings us, poor Gentleman, fo

many Ifs and And's, that his Sentences happen
to prove unintelligible ; for where he tells us,

that if there was a great Fermentation, a great

deal of the Water would rife up in Vapours and
Steams, and go off that way ; we are at a lofs-, it

feemeth, what way he means.

Page ibid. / can't imagine (fay you) by that

way, what way he means.

I know not what you may imagine ; yet I

cannot think you altogether fo dull as you pre-

tend : But others do imagine, that by the way
of Steams and Vapours, he means the way of
Steams and Vapours ; or, if 'twill be more eafy

to your Imagination, under the Form, after the

Manner, or by the Way of Evaporation. Thro'
what Paffages thefe Vapours were to make their

Way, was another Queftion; which if you were
to afk him, he would perhaps tell you, through
the Pores of the Body. But it feems, to ferve a

Turn, all Outlets muff be barred and bolted

;

the Sphincters muff be locked up, and all the Co-
verings of the Body grow fo denfe and compact,

that not one poor Corpufcle fhall gain its Li-
berty : So that although fome Steams cannot ex-

tricate themfelves from putrid Flefh, yet others

will get through Plaiftered and Brick Walls ; nay
the very Stones themfelves are not a Fence againft

their Penetration. But if a certain Perfon, pre-

fent at the Diffection, does not retract, 1 was
told there was a Moifture fomewhat like thefe

Steams on the Burial-Clothes of Mrs. Stout ; in

others I have been informed it has been frequent-

ly obferved : But rather than this putrefactive

Moifture, or fort of Dew, which has been ktn.

upon the Shrowds of the Dead, fhould be thought

to arife from the Body ; I fuppofe you would
chooie to account for it, from the fubterraneous

Damps, working through the Coffin, and fo

fettling on the Corps.

Page 493. I make no Doubt, but that dead

Flefh, whether in or out of Water, will quickly

grow putrid : but which of them will be fo foon-

eft, I can't be pofitivc •, though I am rather in-

clining to Dr. Garth's Opinion, and to think that

Water will rather retard than haften Putrefaction :

6 M In
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In a little time I Pnall be better able to give Sa-

tisfaction to them who require it.

Page 493. You muftextufe me, if I don't come
up to your Belief, that there was a Lap/us Lingua

in the Doctor's Diftinction of Accident and De-

fign; as believing it founded both on Reafon and

Experience : But if you will allow them as much
Difference as may be found in your witty Simile,

Page ibid, between the Perfon who putteth the

Halter about his own Neck, and one (as you ex-

prefs it) that the Hangman forceth it on ; I know
not whether they will defire any more.

Page ibid. The Animals 1 drowned had all of

them much Froth come from their Mouth and

Noftrils •, and after having taken out of one of

them the Lungs and Windpipe, and laid them

on the Table, 1 obferved this fpumous Matter

plentifully to rife up, and to run over the Epi-

glottis ; infomuch that it feemed likely the Lobes

might be quickly emptied of their Water by

this way of Purgation. I cannot fay this Froth

is peculiar to drowned Perfons •, for though per-

haps the Lungs may not furnifh the Matter, yet

to Perfons dying otherwife, there very often hap-

pens fo quick a Ferment in the Stomach, that

the Contents thereof are frequently difcharged by

the Gullet, under this Appearance. I know 'tis

pofitively afferted by one of the Phyficians, that

if Mrs. Stout had not been drowned, there had

been none of this Purgation : I fuppofe he means

trom the Windpipe •, and then I am inclined to

the fame Opinion.

Mr. Herriot mull be anfwerable for his own
Contradiction ; I am fo far from defending him,

that if he or any one elfe mould tell me it was fo

general a Rule as did admit of no Exception, I

ihould give little heed to them, fince 1 find it

very uncertain.

Page 494. Having now, as you fuppofe, clear-

ed the Way, and knocked down all before you ;

the next thing is your Account of her Death :

But if I am not much deceived, the Entrance to

it is, either through your Unfitnefs for the Tafk,

or the Weaknefs of your Intellect, ufhered in with

very great Miftake.

If this Gentlewoman (fay you) was not drowned,

as the Do£1ors and Surgeons for the Prifoners feem to

infinuate.

How ! Did the Doctors for the Prifoners infi-

nuate that fhe was not drowned ? I profefs I

thought they had all taken it for granted that fhe

was drowned. Dr. Crell, I think, in particular,

was a Phyfician for the Prifoners •, and he ex-

prefly tells the Judge, that he is not to defcant

upon the Matter of Fact, whether fhe drowned

herfelf ; yet faith he, My firm Opinion is, That

fhe was drowned.

Now if to be pofitive or firmly to believe fhe

was drowned, be the fame thing as infinuating

fhe was not drowned ; I fee not how any Man
can rightly apprehend another's Meaning, but

by the Rule of Contraries. 1 confefs you have

already told us of the Weaknefs of your Intel-

lect ; but how weak foever that may be, I muft

needs think your Memory is very treacherous.

Now as to the Manner of Mrs. Stout's Death.

Firft then we are to underftand, She was knocked

down with a Blow upon her left Ear : Secondly,

After fje was down, fhe was throttled with the

Gripe of a ftrong Hand: And, thirdly, That the

Perfon who throttled her might gripe thefironger, he

rejled his Arm upon her Ereaji.

On my Word, Sir, you have made it out ex-

tremely well ; 1 find it is a rare thing to have a

quick Invention : And I muft tell you, for your
Encouragement, 'tis a queftion whether the beft

Mathematician in our City of London could have
done it more exactly, 'fwas well your fruitful

Genius was confulted to unty this Knot, other-

wife we might have met with much Difficulty,

and perhaps had never been able to have folved

fo many perplexing Phenomena with fo much
Perfpicuity.

I muft confefs, 'twas very unlucky for Mr.
Cowper, thefe Settlings happened fo pat for your
learned Comments : But had they been elfewhere,

I fear they would not have efcaped your pene-
trating Judgment. Thus upon the Belly they

might have been made by kneeling to keep her

down ; upon her Back, by falling on the faid

Part againft the Ground : Her Thighs might
happen to be trampled on in the Scuffle ; and
nothing more likely, than that forrtebody fhould

lie upon her Legs, for fear fhe fhould rife again

before they had difpatched her. Thus, right or

wrong, rather than it fhould be thought fhe was
acceffory to her own Death, we muft find out the

beft Means we can, on which to ground a

Perfuafion than it happened otherwife, that than of
Neceflity there muft be Violence in the Cafe.

We come now to the Reafons, why you can't

believe fhe did deftroy herfelf: Which I fhall

briefly fpeak to, as they lie in Order; and, with
you, fubmit myfelf to better Judgments.
The firft is, Page 494. Becaufe Jhe was found

without her Gown and Nightrail ; which (that we
may have a Salve for every Sore) were very pro-

bably torn in the Scuffle.

As to this, I muft think it rational to fuppofe,

that fhe herfelf might take them off, to promote
(as fhe might imagine) the fpeedy finking, or

prevent the Difcovery of her Body, by their

fpreading on the Surface of the Water ; nor do
I fee any great Difficulty in the Thought, that

a Norwich Stuff may be rotted under Water in

as little Time as the Gown was of which we
are fpeaking. If the Nightrail be never found,

I hope it does not follow that fhe was murdered :

I fhould rather think, if the Gown was brought

and thrown in afterwards, fo might the Night-
rail too; which would have been as eafily rot-

ted elfewhere as the Gown, and with the fame
Trouble both might have been caft into the Wa-
ter. I can't fuppofe, admitting it had been in

the River from the Time of her Drowning, that

it would have been always in one Place ; but ra-

ther carried by the Stream under Water, fome-
times to one Plaee, fometimes to another ; fome-
times lodged, and fometimes at Liberty ; as we
find other Trumpery will be under a Current

:

So that, fuppofing the Miller had very diligently

cleared that very Stake but half an Hour before,

what hinders the Poffibility^but that the next half

Hour the Gown, either by itfelf, or together with

other Trafh, might be carried thither by the

Stream and lodged ?

Secondly, Becaufe fhe [was found floating; of
which you make no Doubt, becaufe it was fworn by

feveral Witneffes.

I have already taken Notice, that from this

there can be nothing certainly inferred : Dead
Bodies thrown into Water, 1 am fatisfied, will

often fink ; and drowned Bodies fometimes will

not: But as to the Cafe before us, 'tis plain that

fome
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forhe of thofe who viewed the Body gave a dif-

ferent Relation from fome others. Thus fome

of them faid fhe did float, though it was under

Water ; whilft others, who fhouid know beft,

being the Parifh- Officers, and employed by the

Coroner to take her out, depofe, that the Body

lay half a Foot under Water, and that, for any

thing they could perceive, her Feet might touch

the Bottom ; and farther, that when fhe was

heaved up, there were feveral Sticks and Flags

on which fhe refted : But without all this, Sir, I

think it very natural for a dead Body, which is

always boyant, in a Current four or five Foot

deep, by the bare Force of the Stream, when it

meets with a flanting Oppofition, to be raifed

from the Bottom.

Page 494. Thirdly, Becaufe her Belly was not

at all fwoln.

Nor was it at all neceflary, though drowned,

that it fhouid.

Fourthly, Becaufe no Water came out of her

when lifted out of the Water, nor -purged from her

afterwards.

This, with Submiflion, is a Miftake : For tho'

there is no Quantity of Water taken notice of to

ifiue from her, yet it is agreed on both Sides, that

(he did purge at the Mouth and Noftrils-, fome

fay more, others lefs. The two principal, who

took her out, and. flood by for fome time after-

wards, do affirm, that the Froth came out after

fuch a manner as to run down the Sides of the

Face, and that as it was wiped off, frefh Froth

came prefently on again ; which Dr. Crell does

afTert could not have happened, had fhe been

ftrangled, or otherwife killed, before. Whether

this be fo or not, I believe it very poflible, where

little Water is received (and very little will fuffice

to drown a Perfon) if there be fo great a Purgation

at the Mouth and Noftrils, moil, if not all the

Water may be turned into a fpumous Matter,

at leafl fo much that there will be no abfolute

Neceflity for Water to run out upon the Motion

of the Body afterwards.

Fifthly, Becaufe her Inwards were not putrified.

Arter fix Weeks Time I fhouid indeed have

expected Putrefaction from any Perfon under

Ground, that had not been embalmed, without

Regard to Water taken into the Body •, which

whether or no it haften Putrefaction, is very dif-

putable : What it may do under the Earth, I

know not ; but I much queftion, whether dead

Flefh, covered over with Water, will grow pu-

trid fo foon as that which is expofed to the imme-

diate Contact of the Air. Of this I (hall be able

to fay more in a little time, and for the prefent

leave it as a Problem undecided.

Sixthly, From the feveral diflincl Settling s of

Blood, unufual in drowned Perfons.

Upon the Trial, it is affirmed by Mr. Camlin,

that both Mr. Diwfdale and himfdf having

viewed the Body, did give it in as their Opinion

to the Coroner, that there were no other Set-

tlement or Stagnations of the Blood, than

what may ufually happen to drowned Bodies :

Mr. Camhn inftances in the Child for one ; but

whether that were fo or not, 1 have perceived it

myfelf on the SuperficL-s of a drowned Body;

nor do I fee why it may not be found on the Neck

and Bread, as foon as on other Parts.

Page 495. Seventhly, From the continual Di-

fiurbances Mrs. Gurrey was under, both in Mind

and Body ; nevertbeltfs fhe would not difcover it, till

fhe was almofi frightened out of her Senfes, by the Voice,

S 63
as fhe thought, of Mrs. Stout, which Uttered thefe

Words, Divulge, conceal nothing.

If Mrs. Gurrey was difturbed in Mind, it would
feem ftrange that fhe fhouid not be difturbed in

Body ; the latter being, as I fuppofe, feldom or
never eafy whiift the former is under Trouble or
Difquiet. But whether Mrs. Gurrefs mighty
Difturbance had other Rife than a Whim of the
Brain, founded upon a ftrong Prepofleffion of
Fancy, may very realbnably be queftioned : For
my part, 1 look on it fo natural for a doating,
ignorant old Woman to be terrified with the

Diforder of her own Imagination, before hand
perverted by too deep Reflection, though the

fame has nothing but a Chimera to fupport it,

that I am never ftartled when I hear of their Pre-
tences to Voices and Revelations. Thefe you
know are not ingrofied, though more peculiar to

a diftinct Sect. So that if once fuch Perfons hap-
pen to be ftrongly opinioned that any thing may
be fo, they need but fall afleep, for a Confirma-
tion that it is fo.

Had you not already acquainted us with the

Weaknefs of your Intellect, and your Incapacity,

&c. I fhouid have been ftartled that a Man of
Learning and folid Judgment fhouid build on the

idle Fancies of a dreaming old Woman. I think,

how greatly foever fhe might be difturbed before

in Mind or Body, fhe has now more Reafon to

be concerned, that by a fond Belief of a Revela-

tion, thofe Men fhouid be brought into Danger
of their Lives, whom we have a great deal of
Realon to believe were as innocent as herfelf, and
little or none to think they fhouid be guilty of
fuch a horrid Fact as they were accufed of.

Eighthly, From what is fworn by the Gurreys
againjt their Lodgers at the 'Trial.

Could I believe all to be true that the Gurreys

fwore, I fhouid make no queftion of the Likeli-

hood of thefe Men's Guilt : But that they did

ftretch in fome things, is very eafy to believe, by
fome Particulars at the Trial ; and by their Beha-
viour before, at, and after the fame, we have
great Inducements to perfuade us that they did

lo in others. Thus it is proved that Gurrey him-
felf went out of the Court in a boafting way, to

tell fome of his Acquaintance, That he had done
Cowper's Bufinefs ; or to that Effect. And at

another time he faid, That if Mr. Cowper had
vifited old Mrs. Stout, none of this Trouble had
befallen him. Another thing difcovers the Malice

of the Profecution, in that though themfelves

fufpected Mrs. Stout's Maid, yet this was not to

be taken notice of, for fear of taking off her Evi-

dence : And if his Wife could fo readily turn

the Fifty Shillings Mr. Marfon had that Day re-

ceived in Southwark, for Bufinefs done in the

Borough-Court, into Fifty Pounds, fuppofed to be

paid him for murdering Mrs. Sarah Stout at Hert-

ford; fhe might by the fame kind of Improve-

ment, or by a Miftake, underftand all the reft.

It feems indeed to me the moft notorious Ab-
furdity that can be imagined, that had thefe Men
really came down on fuch a Defign, they fhouid

go diiectly to tell their Landlady, Mrs. Stout's

Bufinefs was done-, they had fpoiled her courting

Days ; and that one of them had received Fifty

Pounds for doing her Bufinefs.

In Matters of this Nature, where we can have

nothing but idle Stories and an Old Wife's

Dream, to raife the Sufpicion, 1 think it highly

behoves us, before we pafs our Cenfure, to pay

a juft Regard to the Chaiacter and Reputation

of
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of the PerforL Thus indeed, though it will be

impoflible tor Mr. Cowpu to clear hunfelf, in the

Opinion of every one who knows nothing of

him ; yet I am ready to think, there are few who
know him (unlets fome particular Perfons, that

upon any Terms would willingly ruin the Intereft

of his Family in that County) will be brought

to a Periuafion he could fo barbaroufly imbrue his

Hands in Blood, though inftcad of the pretended

One thoufand i'ounds he might have gained Ten :

And as to the other Perfons, 'tis vifible they live

in Credit and Reputation, their Characters well

attefted, and not one of them in the leaft likely

to make an Affalline for the Lucre of Five hun-

dred Pounds.

Page 495. Ninthly, From the Sentiments of the

Grand Jury.

I muff, needs think, that on fo formal an In-

dictment drawn up againft thefe Gentlemen, fuch

ftrenuous Allegations ot their being guilty, fo

foul a Crime charged on them, fuch a Circum-
ftance attending as that of Mr. Cowper\ being

laft in her Company, and the others of his Ac-
quaintance •, efpecially when Mrs. Gurrey's Tale
had been fet out with abundance of Aggravation

;

I fee not how, for publick Satisfaction as well as

private, the Grand Jury could do lefs than find

the Bill. But as to the Petty Jury as you call

them, I wifh you had named thofe feveral who
did believe her murdered after the Trial : I am
affured that fome of them have openly declared,

they thought the Gentlemen we fpeak of had been

fo much abufed, that the Profecutor's Eftate,

if it were ten times larger than it is, was little

enough to make them Reparation.

As to the Letteis produced in Court, your
Thoughts it feems are, That they are not of a le-

gitimate, but a fpurious lffue : And why?
1 . Becaufe the Stile doth no ways fuit her Cha-

ra tier.

If the Author of the Hertford Letter had no
extraordinary, or perhaps no Knowledge at all

of her, but takes every thing on Truft from her

Friends and Relations; he ought not to be fo

pofitive, that the Stile does no way fuit her Cha-
racter. If by Stile, as the Word generally is

underftood, you mean the Order of her Thoughts,
or the Manner of her Expreffion, you muft own
lhe might have Senfe enough to be the Author
of rhole Compofitions. But I find you make lo

bold with the Ufe of Words, and take them fo

differently from other learned Men, that in

fome Places it occafions a little Difficulty to un-

derftand you. If by Stile then, as I imagine,

you would fignify the Subject of the Difcourfe,

or the Matter of the Compofure ; I have more
Reafon to think, than I will at prefent make pub-
lick, that thefe Letters do well enough fuit her

Character with fome that knew her : And I muft
tell you, that I am ready to believe, had her

Mother been afked the Queftion fome Months
belore fhe died, when fhe had fome Words with

h_-r one Evening in the Garden, or about the

Time when Theophilus was fent for to reprove
her, about her falling from the Light ; I fay, at

thefe Times I can't think her Mother would have
denied but that thefe Letters might have been
fuitable to her Character. However, fhe is now
out of a Capacity to defend herfelf -, and upon
that Account it might feem ill with Contempt to

tread upon herAfh.es: I fnall therefore fay no
more, but that I would not have you too bufy

with the Character, left you fhould happen to

make good an old Proverb.

2. Becaufe the Mother doth affirm, the Letters

fhewn in Court were of a fma'.ler Characler than ever

fhe obferved her Daughter to write ; neither doth her

Brother think them to. be genuine.

Would it not have been very odd, if the Mo-
ther and Brother, who came to fecure the Repu-
tation of fo near a Relation (though never fo well

fatisfied that it was her Hand) mould have faid

otherwife than they did? For my part, I take

both their Anfwers to be fo unfatisfactory, not
to fay foolifh, that nothing but the Relation they
were fpeaking for can plead their Excufe.

The Mother being afked by the Judge, whe-
ther fhe thought it was her Daughter's Hand?
replies only, How fhould I know ? J know fhe was
no fuch Perfon ; her Hand may be counterfeited.

Being queftioned again, what fhe would fay to

it if it had been written in a more fober Stile v

fhe anfwers, / Jhan't fay it to fo her Hand, un-

lefs J had feen her write it.

The Brother being interrogated on the fame
Queftion, fays, 'Tis like my Sifter's Hand: But
being afked if he did believe it was her Hand

;

he replies, No: And why? Becaufe it does not

fuit her Characler.. Now let the World judge,

if this contains any more than if the Mother had
faid, Becaufe fhe was my Daughter, or the Bro-
ther, Becaufe fhe was my Sifter, we won't believe

it, left the World fhould lookon her to have been
a lewd Woman.

3. Becaufe there was no Mention made of thefe

Letters, till the Common Report of her being with

Child (which had been induflrioufly fpread abroad

by feveral, but by none more zealoufly than by a
nominal Quaker, her former Admirer) was proved

to be falje, &c.

If thefe Letters were taken notice of fo foon

as the Report of her being with Child, it was
very early ; for that Morning fhe was taken out

of the Water, it was whifpered in the Country,

and at Night I heard from fome in London, that

they believed it very likely for her to be with
Child ; and that to prevent the enfuing Infamy
fhe had made herfelf away. This was no more
than what is generally fufpected, when a fingle

Gentlewoman is by any means acceffory to her

own Death. So that without Difpute, if the

nominal Quaker had not been concerned in it, the

Report would have fpread without him. But I

judge this Epithet is beftowed on him, not fo

much for that he thought and reported her to be
with Child, which hundreds did befides him at

that time, but becaufe he was fo very officious to

prove her Hand by his Receipt.

1 his may indeed be thought a mean-fpirited

Action from him, as he had been her former Ad-
mirer : And I think if her Hand-writing could

have been proved without his Appearance, he

fhould have ftirred laft. However, I would not

have you fo very angry at him, fince I don't find

that he got any thing more by it, than to have

the Judge informed that he was one of their own
Sect. And if for this only he muft be a nominal

Quaker, I could tell you of fome that have had
great Parts to act in this Prolecution, that are as

far from being real Quakers (if to be fo is a

Perfection) as Mr. B .

4. Becaufe Mr. Marfon and Mr. Archer on the

Trial fwear, That Mr. Cowper depofed, That Mrs.

Stout was a modeft Perfon, &cc.

When



A P P E iV D I X. 5°5
When Mr. Cowper was before the Coroner, he

dreamed not of the approaching Storm that was

coming upon him : And I think 'twas not rea-

fonable that he mould concern himfelf at all with

her Character \ there were not wanting thofe

who were ready enough to think he had been

too familiar with her, and that on fome Refent-

ment taken at his Carriage to her fhe had deftroy-

ed herfelf : So that if it were only to wipe off

this Sufpicion* his Account of her was no other

than what any Man under his Circumftanees

might have given. I can't tell what you might
have thought of him* but had he told the Coro-

ner he knew fhe was melancholy ; that it was
upon his Account, for that having formerly been

very civil to her* he grew of late fick of her Ac-
quaintance ; and that becaufe in his lafl Vifit he

had betrayed fome little Indifference, and not-

withftanding her Importunity, Would B^t flay

to lie at her Houfe ; fhe had therefore in a Paf-

fion thrown herfelf into the River ; if Mr. Cow-
per, I fay, had given the Coroner fuch a Relation

as this, 1 fhould have thought him a Perfon of

very little Underflanding.

Page 495. As to her Melancholy, I believe it

was fuch as did make her Head and her Heart

ake alfo ; and that it was more than a common
Hemicrane, whatever you (who had perhaps no
great Intimacy with her) m3y imagine, or her

Mother and Brother give out, I am fatisfied

there wants no Proof of fuch a Melancholy as was

next to a Diftraction. There is a certain Gen-
tlewoman now in being, who cannot deny that

fhe had heard Mrs. Stout wifh herfelf dead, fay-

ing, (he was the miferablefl Creature living j and
that fhe hoped if 'twere poffible to die after fuch

a Manner that the World might know nothing

of the Matter, nor ever fo much as mention there

had been fuch a Perfon living. But indeed her

Melancholy is too well attefted to be fo much as

doubted of by any difinterefted Perfon ; and
therefore as you are apt to think there are many
Friends and Relations bigotted to a Party, that

will not boggle to tell a Lye to fave a Friend or

near Relation from I fuppofe you mean
the Gallows •, fo on the other hand, I believe there

may be thofe in the World who would not fcru-

ple to tell an Untruth, which is of near kin to a

Lye, and if it were in their Power, would bring

a Man to the faid Place, rather than it fhould be

thought a near Friend and Relation was in love

with a married Man.
The Gentlewoman you take notice of, fo much

importuned by the Deceafed to flay with her that

Night, if fhe has not altered her Story, will ac-

knowledge that Mrs. Stent did tell her fhe was
very much indifpofed ; and farther faith fhe, You
fee I am very melancholy, fo that it will be the

greater Unkindnefs if you leave me at this time

alone.

Page 496. You fay there are a thoufand Pounds
wanting of her original Fortune : I wifh you had
told us whether you fet afide the Charge of the

Profecution ; if you include this in the Want, one
half might be expended that way j for I fuppofe

there was nothing fpared to carry it on.

I have heard of People's wanting that which
they never had ; and I am credibly informed this

is the Cafe in Deba r e. Some of your Country-

men, that have been many Years acquainted in

the Family, do tell me there is as much found as

ever (he could be thought worth •, but if you
Vol. VIII.

would be credited, you mufl give better Proof
than yours, or her Relations fay lb. Flowever,
I think this to be very little material ; fhe might,
though in fome Things be very frugal, in others be
as extravagant ; but which way foever 'tis gone,
it feems nothing lefs can repay it than the Lives
of Perfons who had never feen her.

Though the Quakers Affirmation will not be
taken in Criminal Cafes ('twas well I think that it

was not admitted in this particular one) yet they
have now the Privilege to publifh their Reafons,
why they fufpected Mr. Cowper to be privy to the

Receipt of any of her Money, more than that

which the Writings found in her Cuftody, and his

own Acknowledgment do evince. I am fure he
has bid them a fair Defiance, having openly chal-

lenged the worfl of his Adverfaries to difcover

what they can of this Nature.

If they think fit to draw up any thing of this

kind, I fhould advife them to make ufe of fome
abler Clerk than the Author of the Hertford

Letter ; for if he has the Management, 'tis a great

Chance if we are not entertained with one of
Mrs. Gurrey's Dreams* or fome fuch ridiculous

Innuendo.

Page ibid. In this Place we are once more ac-

quainted with the Ufe of the Epiglottis ; which
you will have continually to clofe on the Mouth
of the Afpera Arteria, unlefs in Expiration. On
the contrary, I have told you (and will fubmit
myfelf to any Anatomifl in Europe) that it is for

the mofl part open, and never exactly clofes but

upon Deglutition ; fo that whatever you build upon
that Notion, mufl fall to the Ground.

Pag. ibid. I think 'tis but reafonable, that Mr.
Baron Hat/ell return his Thanks to you, for the

Compliment you put upon him in the Clofe of
your Letter. I am ready to apprehend, that

there is no Trial fuffer'd to be printed, till after

the Examination of the Judge, and his Permiffi-

on firfl obtain'd ; and therefore mufl needs think

Omiffions and Alterations, efpecially of great

Moment, as thefe fhould be, which you infinuate,

is a very great Injuflice to the World, an Injury

to Truth, and too finifter an Action for a Judge
to be guilty of. But let who will fland in your
Way, I fee you will have a Fling at them ; and
rather than be thought to have nothing at all to

fay will be telling us of that which, if poffible,

comes to lefs.

Thus, to heighten a Sufpicion of Guilt, we are

entertain'd with a Tale of a Tub, about Mr. Ste-

vens's being ill ; or, as you exprefs it, taken with

a flrange fort of Fit. I hope, Sir, 'tis not always

an Argument of a Man's Guilt, that he cannot

carry himfelf unconcernedly, when he fees his

Life hanging by a Hair, or depending on the

Delivery of a Word or two from the Foreman of

a Jury : 'Tis Time enough to cenfure, when we
ourfelves have undergone the Trial.

Your Story of the Wine-Cooper I have never

heard of; and really, I am fo defperate jealous of

your Relations, that I dare not credit them, till

they come with more Authority : When I have

better inform'd myfelf, I (hall be better able to

give you my Opinion.

Your Prayer, methinks, with which you con-

clude, had better have been left out •, fince,

though it wants the Length of the Pbarifees,

whoever takes notice of the Spirit that runs

through the whole Letter, will need no Argu-

ments to perfuade him that it proceeds from an

6 N Flypocrite.
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Hypocrite. There is little Appearance that 'tis

your Defire the Innocent may be cleared from
Afperfions call undefervedly on them, when for

rnoie than Six Pages, you are venting the utmoft.

of your Malice, and by the bafeft. Means imagin-

able, would infinuate thofe Gentlemen are Guilty,

who, .for any thing you know of the Matter, may
be as innocent as yourfelf.

Let me tell you, Sir, 1 think it a very bold At-
tempt, and fuch as 'tis great Pity does not come
under the Lain of the Law. When a Gentleman
has taken his Trial, and it does appear upon that

Trial, there is no Pi oof of the Fact he is charg'ed

with, nor indeed any Thing on which to ground
fo much as a Sufpicion, unlefs that of his being

unfortunately the laft Perfon in her Company : In

a Word, when Faction and Perfonal Prejudice

appear the only Motives of the Profecution, who-
ever brings the Bufinefs afrefh on the Stage, does

only expofe the Reftleffnefs of his own Mind, and
plainly evidence that he is neither a true Gentle^

man, nor a good Chriftian.

I have look'd over your Poftfcript ; and, as in

many Places of the Letter, perceive through the

Weaknefs of your Intellect, or your Unfitnefs for

the Controverfy, you have made good your
Prognoftick of betraying a little Ignorance.

Firft of all you tell your Friend, Yqu make no
doubt but he has heard, that the Surgeons that

open'd Mrs. Stout's Body, depofed fhe was a Vir-

gin. Now if he had heard as much before, as

you make no doubt he had, I don't fee to what
Purpofe, or what News it could be to inform him
of that he had heard before ; but being fearful it

had not reached every Body's Ear, I make no
doubt, this Intelligence is to inform the World.
But doubt you as you pleafe, had I found the

Surgeons depofed as you report, I mould be

ready to doubt whether they were Wife Men or

Fools.
v

I find nothing like it in the Affidavit, of which

you fay you have deliver'd us a true Copy.

They tell us, indeed, They found the Uterus

perfectly free and empty, and of the natural Figure

and Magnitude ufually in Virgins ; but furely this

will not amount to a Depofition, that fhe was a

Virgin : All that can be hence inferr'd, is only

that fhe had not conceived ; and if it be poffible

for a Woman in Coitu to mifs of Conception ; if

miffing of a Conception, the Womb may, not-

withftanding the Carnal Contact, retain the na-

tural Form and Figure ufually in Virgins ; why
then, I fay, all this implies no more than a bare

Probability that fhe had not known a Man.
I muff, confefs, till now, I never heard that the

Figure or Magnitude of the Womb, were num-
ber'd amongft the indubitable Marks of Virgi-

nicy : And as to the State of the Vagina, the Myr-
tiform Caruncles, and Hymen, which Mother Pep-

percorn herfelf could only guels at, there is no
Notice at all taken •, it there had indeed, it

would only have furnifh'd Matter of Derifion,

the Body having been fo long interr'd. So that

you fee, for any thing pretended to in the Affi-

davit, or clfcwhere, fhe might noc be a Virgin •,

though Charity fhould oblige us to hope at leaft

that fiie was.

POST St R I P T.

QINCE this Reply went into the Prefs, I

j[3 have been informed by a Gentleman of un-

questionable Credit, that the Story of the Wine-

Cooper, at the Clofe of the Hertford Letter, took
its Rife only from what follows.

There was, it feems, a Perfon going down to
the Affizes, who had the Misfortune to be thrown
from his Horfe, and was taken up as dead : Be-
ing carried to his Lodging, he began to rave and
to talk idly ; which was no more than the Effect
of a Delirium, arifing from the Concufiion of his
Brain, which might have made any Man light-
headed as well as he 5 and which nothing but one
as mad could have improved after fuch a Manner
as the Letter-writer has done.

By this the Publick may be inform'd of the
Difingenuity, not to fay downright Villany, of
fome People in' the World ; who miffing their
Defign of taking away a Man's Life, feek all pof-
fible Ways of murdering his Reputation.

Some OBSERFATIO NS on the Trial

of Spencer Cowper, J. Marfon, E. Stevens,
W. Rogers, that were tried at Hertford, about
the Murder of Sarah Stout -, together with other

Things relating thereunto.

O lead* and to give fome light into this

Matter, it may be neceflary to give fome
Account here, how, and upon what Oc-

cafion the Acquaintance of Spencer Cowper and
Sarah Stout began.

The Ground and Rife thereof took its Origi-

nal from her Father, who at all Elections pro-

moted the Intereft of the Cowpers, to the utmoft
of his Power ; through which a great Intimacy

was created between the Families of the Cowpers
and the Stouts ; which did not expire with the

Death of her Father ; for her Brother, by the

Father's fide, continued his Refpects to that Fa-
mily, and fpared no Pains to efpoufe and carry

on their Intereft, in order to their being chofe

Parliament-Men for that Town. Thefe Obliga-

tions engaged the two Families to a frequent

Converfation ; infomuch that when they were
in the Country, fome or other of them were
often together, as well the young Women as the

Men ; as appeared by what his Brother's Wife
faid at his Trial, That fhe was but fix Days at

Hertford the Summer before, and that fhe faw her

(to wit, S. Stout) every Day. And great Preten-
fions of Love, and Proffers of Kindnefs, were
expreffed by the Cowpers in general to the Stouts ;

and by this Man, Spencer Cowper, and his Wife,
in particular, to the deceafed young Woman

:

And thus it continued, in Appearance, till the

Day that fhe was forced off the Stage of this

World.
When her Father died, he left her fole Exe-

cutrix, and gave her moft part of- his Perlbnal

Eftate : And a confiderable part of it. being in

the Brewers Hands, and in Malt, which fhe fold

afterwards, fhe was often advifing with one or

other, how to difpofe of this Money, fo as to

have good Securities for it.

About a Year before her Death, fhe went to

London'' about thofe Occafions, and lodged at a

Goldfmith's Houfe ; as ibon as the Cowpers Wives
heard where fhe was, they made her a Vific, both

Spencer's and his Brother's, and invited her to their

Houfes.

Whilft fhe lodged at this Goldfmith's Houfe,

he laid out feveral Hundred Pounds for her in

Malt-Tickets, and other Securities of the Go-
vernment ; but fhe being not willing to lay out

much
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much that way, but rather on fome Mortgage of

Land, fhe went to a Lawyer, with whom fhe

was acquainted, to fee if he could difpofe of fome
for her; he told her, he coufd help her to a

Mortgage for Five Hundred Pounds, but they

would give but Five in the Hundred : So fhe

takes it into Confideration ; but afterwards, fhe

being at Mr. Spencer Cowper's, and he falling into

fome Difcourfe with her, about her Affairs, and

underftanding fhe had a confiuerable Sum of

Money to put out, he proffer'd to do her all the

Kindnefs that lay in his Power; and would help

her to a Mortgage of Land three times the Va-

lue of the Money lent on it, at Six in the Hun-
dred ; and would fee that the Title fhould be

good, and be as careful in it, as if it were his

own Concerns ; and if fhe wanted Council at any

time, either to put out, or to recover Money
that was owing her,- or any thing elfe, for which

fhe had Occafion, he would give it her Gratis,

which from another muff coft her fome Guineas :

So fhe accepted of his Proffer, ahd told him, fhe

would depend on his Advice, not queftioning to

have good Security for her Money. When fhe

came home to her Lodging, fhe told the Gold-

fmith where fhe lodged, that now Mr. Spencer

Cowper had promifed to help her to Securities,

and he was to difpofe of her Money.
Soon after this, fhe went Home to Hertford,

and told her Mother the fame, and afk'd her if

fhe had any Money to put out ; if fhe had, it

might go amongft hers, and her Mother fhould

have no Trouble with it ; for fhe would pay her

the Intereft as it became due : Her Mother then

afk'd her, if me could fo far confide in him, as

to receive her Money, to pay it, and to make
the Writings, and to look after the Title, and

all without the Inflection of any Body elfe ? She

faid, Yes, fhe believed that he was a very honeft

Man, and fhe thought fhe might truft him with

more than fhe had to put out ; and he being a

Man of Pvepute, it was below him to wrong her.

Then her Mother, thinking the fame, gave her

One Hundred and Fifty Pounds to put amongft

hers ; which fhe hath never heard of fince, but it

is gone with the reft.

About a Month after, Spencer Cowper came to

Hertford, and took Lodgings for his Wife and
Family, and then brought his Wife to give this

young Woman a Vifit, and to be further acquain-

ted with her. After this, fhe feemed to love and

like her Company fo well, that fhe faid, She did

not deftre the Company but of few, or none elfe in the

"Town ; and therefore would make no Returns of
their Vifits, till the Week before floe went home to

London ; and would come frequently two or

three Times in a Week to vifit her: And when
her Hufband was in the Country, he fometimes

would come with her, and thereby had the Op-
portunity of dikourfing her about her Affairs.

When fhe had gathered in near what fhe in-

tended he fhould put out, from the Brewers, and
others that were indebted to her, fhe writ a Let-
ter to London to him ; and one of her Acquain-
tance coming to vifit her, before fhe had fealed

it up, (lie bid her read it, which fhe did ; in which

Letter fhe writ, viz. That foe had a Thoufand

Pounds to put out, and that feveral Hundreds of it

were then ready ; and the reft, to make up that Sumy

would be fo in a little 'Time, or fo foon as he could

fe cf it advantageoufly for her.

After this, fhe feveral Times, in Difcourfe

with this Woman, hath told her, That he was
buying an Eftate for her, in Ground-Rents, which

he had recommended to her for an extraordinary

Pennyworth ; and that it would be fold for a Thcu-

fand Pounds, but he believed it was worth more;

and if he could not oblige her with it, he locked upon

it to be fo great a Bargain, that he would buy itfor

his own life : And fhe alio told her Mother the

fame.

The next Quarter Seflions after this, which was
the laft before that Afiize, at which Time her

Days were ended, Spencer Cowper came to Hert-

ford, and in the Evening he came -and enquired

for Mrs. Sarah Stout, at her Mother's Houfe,

where he was not at all expected to lodge, he

not having lodged there for feveral Years, viz.

not fince her Father died : And after about an

Hour's Difcourfe with her, he faid, He was de-

flitute of a Lodging, for his Landlord Bates (where

he ufed to lodge) was difcompofed, and made a

great Noife, and he did not like to lodge there. So
fhe thought fhe could do no lefs, in Civility,

than afk him to lodge at her Mother's Houfe, he
having then brought her that Mortgage-Deed,
for Two Hundred Pounds, about which he made
fuch a long Difcourfe at his Trial ; which Money
had been carried publickly to him fome Time be-

fore : A.t the receiving of which Security, fhe

feemed to be very much pleafed. But file having
told him, that fhe intended to referve fome Part

of her Portion, for her own particular Ufe, in

cafe fhe lived to marry, which fhe would put out
for that End, fhe having enough befides ; he ad-

vifed her then to keep it private from all Perfons,

elfe her End would be fruftrated ; which, in all

likelihood, he thought fhe had, and that none had
known her Mind in that Particular, but himfelf,

he having advifed her to Privacy.

Indeed S. Cowper doth fuggeft, in a Cafe lately

prefented to fome of the Members of Parliament,

(fee ante Pag. 485, to 488,) That his Profecutors

had not the Impudence to fuggeft at his Trial,

(though put in mind of it) that what they accufed

him of, was done for the fake of Grain. It is true,

he did demand a Proof, that he had any of the de-

ceafed young Woman's Money in his Hands : And
it cannot be fuppofed that he would conceal it, if

he knew there was any one alive that could make
pofitive Proof of it; for then it would have been

in vain to have denied it : But her Mother did

then attempt to fpeak what fhe knew in that Par-

ticular, and other Things too, but was ftop'd fe-

veral Times, and not fuffer'd to fpeak, unlefs fhe

would fwear ; which, he knew well enough, her

Perfwafion would not admit her to do.

The next Thing obfervable is, the fame Wo-
man, before-mentioned, which faw and read her

Letter fent to him, which gave an Account what
Money fhe intended he fhould difpofe of for her,

and that fhe had feveral Hundred Pounds of it

then ready : She being with her one Day in her

Chamber, about two Weeks before her Death,

fhe bid her look in a Drawer there, and bring her

the Money therein ; upon perceiving it, /lm not

J very rich ? faid fhe ; the other demanding the

Rcafon of that Queftion, Becaufe, faid fhe, it is

all the Money that I am now Miflrefs of ; which
was only two Guineas, and a little Silver, not-

withftanding fhe had fo many Hundred Pounds
in her PoffefTion not loner before. And about the

fame
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fame Time, me being in Difcourfe with another

Perfon about her Concerns, fhe faid, That Spen-

cer Cowper had a great deal of her Monies in his

Hands, and that he was to have more : And her

Relations do mifs about a Thoufand Pounds ; and

they know of none fhe difpofed of any other ways,

after fhe writ that Letter to him. And when her

Mother afked him, before the Lord Chief Juftice

Holt, What Money he had in his Hands of her

Daughter's ? he faid, None ; and alfo faid, He
thought his Reputation would have fecured, or carried

him above Suspicions, or Examinations of that kind.

But it may eafily be gathered, who carried her

Money away, for a great deal of it was in Gold

;

and that very Morning he went away, when he

had lodged at her Mother's Houfe, he very much
importuned her to come to his Houfe at London,

and told her how glad his Wife would be of her

Company, and ufed many Arguments to perfwade

her to it •, and at length faid, Pie would not go out

of the Houfe, till fhe had promifed him to come :

But fhe refufed to promife him, and faid, She did

not know when fhe fhould come to London. This

Difcourfe was in the Hearing of one that will evi-

dence it upon Oath.

The Week before that Affize, fhe received a

Letter from his Wife, which was writ after the

ufual manner, as fhe had feveral not long before,

very earneftly inviting her to her Houfe at Lon-

don, with high Expreffions of Love; and fo much
the more fhe defired her Company then, becaufe

fhe believed they fhould not come to lodge at

Hertford that Summer: And in that Letter tells

her, That they mufl expecl her Hufband at their

Houfe at the Affile ; the which fhe told her

Mother, and others, who read the Letter. This

Letter Spencer Cowper confeffed to the Coroner's

Inqueft, that he ordered his Wife to write it for

his Lodging at her Mother's Houfe ; but when
he was examined by the Lord Chief Juftice Holt,

he then denied it, and faid, His Wife writ no Let-

ter : But her Maid, Sarah Walker, being prefent,

told him, His Wife did fend a Letter, and that fne

herfelf took it in of the Pofi-Man, and gave it to her

Miftrefs ; fo then he could not deny that there was

a Letter fent.

And accordingly he came, and fent his Horfe

thither ; and being afked, before he rid from the

Door, Whether he would come to Dinner? he

faid, He was not certain, but he would fend Word:
But her Mother and fhe flaying long, and he not

fending, they fent her Maid, to fee whether he

would come or no •, who then quickly came, and

dined there : And when he went from thence, the

young Woman, Sarah Stout, going to the Door
with him, afked, If he thought to lodge at their

Houfe ? He faid, Yes, he would come and lodge at

their tloufe. This fhe faid as foon as he was gone,

and then bid the Maid go get his Bed ready :

At Night, when he came, her Mother bung in

the Room with her, he fell into fome Difcourfe

remote from any thing of her Daughter's Bufi-

nefs •, and after fome J ime, called for Pen and

Ink, to write a Letter to his Wife, although it

was not Poft-Night, nor did any Carrier go next

Day. When he went to write, her Mother and

fhe went out of the Room, and ftayed a confide-

rable Time ; but ic growing late, the young
V\ oman went in, to fee if he had done, and if he

would have any Supper ; and what he defired, he

had. Her Mo thcr went not in again, becaufe

flic knew her Daughter expected he would give

her fome Account of her Money, and have
brought her Security for it, as he did the Seffions

before for Two Hundred Pounds ; and fhe find-

ing that he would not fpeak of it before her,

would not interrupt them, but gave her Daugh-
ter Time and Opportunity to fpeak to him. What
Difcourfe they had, is not known ; but fure

enough, it was very different from, and incon-
fiftent with what he rendered it to be at his Trial

;

for he had writ a Receipt in full for Ufe-Money
he paid her then, which lay on the Table, but
was never figned by her, although he preffed her
to it feveral Times, and bid her put on her Con-
fidering-Cap, (as he confeffed to the Coroner's
Inqueft) and afked her, If fhe was lazy ? Yet ftill

fhe refufed to fign it ; which plainly fhewed her
DifTatis fact ion, and that there was more due to
her* elfe fhe would never have refufed it.

Between Ten and Eleven of the Clock, fhe
called her Maid to make a Fire in his Chamber,
and to warm his Bed, in his Hearing; and while
the Maid was doing it, he went out : Her Mo-
ther hearing the Door clap, went into the Par-
lour, to afk her what the Reafon was of his

going out when his Bed was a warming, and to
her Surprize, found fhe was gone too, and never
faw her alive afterwards. She admired what the
Meaning of this fhould be, knowing that fhe
never ufed to go out fo late ; neither could fhe
imagine whither they fhould be gone ; but after

fome Confideration, did think he might tell her,

That the Securities fhe expected were to be
figned and fealed fomewhere in the Town ; and
that he had perfwaded her to go out upon that

Account, and fo was in Expectation of them
quickly. The Maid that was warming his Bed,
ftayed, expecting him to come up ; thinking,

when fhe heard the Noife of the Door, he was
gone to carry his Letter fomewhere; which, it's

thought by fome, was his Pretence in going out,

thereby to draw her to the Door, to let him out*
for there is no Ground to believe fhe went any
farther with him willingly: So they fat up all

Night, both her Mother and the Maid, expect-

ing them every Minute, not knowing where to

look for her at that Time of Night ; but if they
had, would never have gone to the River, where
fhe was found floating the next Morning ; for

there was no manner of Circumftance, either in

her Words or Actions, that did give them any
Caufe to think fhe would drown herfelf, or that

fhe ever had any thing of that nature in her
Thoughts.

No fooner was fhe taken out of the River,

but it was fpread, by his Party, both in City and
Country, That fhe was with Child, and had
drowned herfelf to avoid the Shame. That fhe

was not drowned, is clear unto all who are im-
partial, and have had a true Account of the Cafe,

either at the Trial, or otherwife ; as it plainly

appeared by thofe Settlements of Blood, and
Bruifes, about her Head and Neck, and on one
of her -Arms; and her having no Water in her,

but was empty and lank, when fhe was firft taken

out of the Water.

The Evidence was very full and plain againft

them, and the Judgments of the Doctors ftand

firm and good, and are not, nor ever can be dif-

proved, by all the Evafions and Distinctions of
Voluntary Drowning, and Drowning by Acci-

dent ; nor by all thole little Tricks made ufe of

by thofe on the other fide, by Drowning, and

half
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half Drowning, of Dogs, and other fuch like Ex-
periments, whereby they have only expofed

themfelves. But when fhe was taken up again,

after {he had been buried fix Weeks, in order to

be cleared of that infamous Report, which then

was given out, for the only Reafon why fhe

drowned herfelf (to wit) her being with Child ;

then nothing could be more plain, than that fhe

was not drowned, but came by her Death fome
other way, as the Doctors and Surgeons did give

their Opinion upon Oath, before the Lord Chief

Juftice Holt, and at the Trial alfo.

And it is very probable, that thefe three Gen-

tlemen, John Marfon, Ellis Stevens, and William

Rogers, knew very well how fhe came by her

Death, (whofe Lives Spencer Cowper feemed to be

more tender of, than of his own) by their Dif-

courfe that Night her Death was, about an Hour
after fhe was milling ; for as foon as they came

into their Lodgings at John Gurrey's, they could

not forbear, but began to afk him feveral Quef-

tions about her. Although we do not underftand,

that either of them had any former Knowledge

of her ; yet Mar/on pretended, that he had made

Love to her, and that fhe had cafl him off; But,

faid he, a Friend of mine is even with her by this

Time ; then one of the others afked him, If the

Bufinefs ivas done ? If it is not, faid he, it will be

dene this Night : Yes, fays the other, her Buftnefs

is done ; Sarah Stout'* Courting Days are over.

What could have been fpoke plainer, except they

had faid, She is dead ? This was pofitively proved

againft them. Alfo, the faid Marfan, when he

came into his Lodging, was in a great Sweat,

and called for a Fire to dry his Feet and Shoes,

they being wet both without and within ; and

pretended, that he was juft then come from Lon-

don, it being then between Eleven and Twelve

of the Clock at Night ; whereas it was proved,

that he came into Town two or three Hours be-

fore. And when Marfan afked the other Two,
What they had fpent that Bay? One of them

afked, What was that to him ? He was to have

Forty or Fifty Pounds for his Share. The faid

Marfon alfo pulling out Money out of his Pocket,

fwore that he would fpend it all next Day,

for Joy the Bufinefs was done. And whereas

they fay, in their Cafe to the Parliament, They

are Men in good Bufinefs at London : If they are

fo, it had been well if they had flayed in it ; for

fure enough, they had no good Bufinefs at Hert-

ford ; neither did they pretend to any at all, but

faid, They came only to fee Fafhions, to the Woman
where they lodged.

And it is very obfervable, how highly dif-

pleafed Spencer Cowper was at her being taken up,

and how he earnestly befought the Judge, that

what the Doctors did, and faid then, might not

be allowed, or taken for Evidence ; alledging,

that fhe ought not to have been taken out o^" her

Grave without legal Authority, for private In-

fpection of Parties, altogether amongft them-

felves; whereas there ought to have been fome

on both Sides, he fays, left they fhould have

broke her Scull, and the Gentlemen fhould have

been trepanned ; and yet Doctor Camlin, Sir Wil-

liam Cowper's Doctor, was with them all the

while, as Doctor Loatfworth told the Judge, and

•was lent tor, on purpofe to take off any fuch

Objection ; and did fet his 1 land to the Certificate,

of her Clearm b of that Scandal, with the reft of

the Doctors : Which is as followeth.

Vol. VIII.

5°9
fJ/'E whofe Names are here under-written, hav-

ing examined the Body of Mrs. Sarah Stout,
deceafed, do find the Uterus perfectly free and
empty, and of the natural Figure and Magnitude*
as ufually in Virgins. We found no Water in the

Stomach, Inteflines, Abdomen, Lungs, or Cavity of
the Thorax.

John Dimfdale, Sen. Robert Dimfdale, M. D.
William Coatfworth, John Dimfdale, Jun.
Samuel Camlin, Daniel Phillips, M. D.

Hertford, April 28, 169 9, Copia vera.

When all Mouths were flopped, and put to
Silence in that Matter, and no Reafon could be
given why fhe fhould drown herfelf; then Spencer

Cowper was at a Lofs, and knew not what to
pretend, why fhe fhould do fo ; 'till (to ufe his

own Words) fome Heads were laid together, to
contrive, that fhe was in love with him.

In order to this Defign, thofe Letters were
invented, which were produced in Court, (for

not a Word was ever heard of them, before fhe

was taken up again) and a Witnefs was provided,
to prove the receiving of them both ; but his

Friend Marfhall, who was his Witnefs, had for-

got the Year when the firft was writ, and faid,

It was March was Twelve-month; till his Me-
mory was refrefh'd by the fecond, which was
dated but four Days after; and it feems they had
forgotten to date that fecond Letter, fo as to
give it any Credit at all. This was that which
he calls that importunate Letter, by which he
was invited down to lodge at that Gentlewoman's
Houfe, which was dated the Ninth of March.
Now if her Maid Sarah Walker's Evidence Is

obferved, which fhe begins with, My Lord, on
Friday before the lafi Affize, my Mifirefs Stout
received a Letter from Mr. Cowper'.? Wife, to let

her know we mujl expebl Mr. Cowper at the Affize ;

and accordingly we expefled him, and provided for
his coming.

This was the fame Day on which he fays he
received her Letter of Invitation that fhe received

his Wife's, by which he invited himfelf down.
So that if fhe had really writ that Letter, his

Wife's muft needs be writ and fent the Day be-
fore hers could come to his Hands.
And how thofe Letters fhould be known to

come from Sarah Stout, is very unaccountable

:

For if there had been fuch a Perfon as Mrs. Jane
Elian at that Coffee-houfe he mentions (which,

upon Enquiry, we cannot hear there was) what
had he to do to open her Letters ? And how
could he tell that they were for him, and came
from Sarah Stout, feeing they were not directed

to him, nor either S. Cowper or S. Stout within

them, but only Sir ?

To prove thefe Letters to be her Hand, he
brings his Friend Marfhall to fhew Letters which
he pretended fhe writ to him, as falfe as the

other; in one of which there were Thanks for

his Songs. It is very unlikely that fhe fhould

defire or accept of Songs, one who was never

heard to fing a Song in her Life ; and from
Marfhall too, whofe Courtfhip fhe never received

:

For he himfelf faid at the Trial, that upon very

little Trial fhe gave him a very fair Denial. And
Spencer Cowper alfo faid to the Coroner's Inqueft,

that Marfhall told him, fhe always gave him the

Repulfe.

6O This
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This confirms the Falfenefs of that Story which

he brings to introduce his Letters. And altho'

(he is gone, and not in a Capacity to defend her

M
mg, about a Year and a half before ; which put

her into a Swoon* if any body will believe it

:

And the Ufe that was made of this was, to ren-

feifVye'6 tne Woman who 'he fays Walked with der her as bad as poffible, and make the World

them is alive* and doth affirm, It is not true;

"Which is as followeth

He fays, It happened one Evening that Mrs.

Stout, and another, and Mr. Marjhall, and he,

were walking' together ; and Mr. Marjhall and

the other being a little before, fhe took that Op-

portunity to fpeak to him, in fuch Terms as he

confeffed it furprized him, and faid, fhe did not

think he had been fo dull : He defiring to know

wherein his Dulnefs did confift; fhe afked, if he

thought fhe would, marry Marjhall? He faid,

Yes ; elfe fhe had done ill in what fhe had done

:

She faid, No ; fhe thought it might. ferve to di-

vert the Cenfure of the World, and favour her

Acquaintance with him.

This Difcourfe, if it had been true, would

have argued, that fhe kept Marjhall Company,

and made him. believe fhe would have him :

"Whereas it feerns fhe had never feen him in all

her Life but once,: and that was but two or three

Days before ; and .. they, were not fo much ac-

quainted then, as to fpeak one to the other : And

therefore there could be no Ground for fuch

Difcourles if fhe had walked alone' with Spencer

Cowper^ which fhe did not-, for the two young

believe how deeply fhe was in love with him.

But it's Matter of Admiration to moft that hear

it, that he did not tell his Wife, as well as his

Father and Brother, how fond fhe was of him:
If it had been true, furely that would have
diverted her from frequenting her Company fo

often as fhe did all that Summer following, as is

before mentioned, which all the Neighbourhood
can witnefsi And if fhe was fuch a Perfon as

they now render her, why did they feek and de-

fire her Company, as they did ? for fhe has fe-

veral times faid, fhe never fought theirs.

And alfo, 'tis as much to be wondered at, that

fo chafte a Man as he would appear to be, and
one in fo flourifhing a Condition, as he fays he is,

fhould order his Wife to write, or have any
Thoughts of lodging at a Houfe, for faving the
Charge of a Guinea (for fo he faid at his 1 rial,

that his good Hufbandry to fave a Guinea had,

brought all that Mifchief upon him) where fo

lewd a Woman as he would have her thought to

be did dwell, if he had been really invited ; which
fure enough he was not, but invited himfelf , and
fo fhe told her Mother before he came.

But it is- plainly to be underftood, that the Re-

Wornen having been taking aWalk in the Field, fpecl: fhe had for him, was not as for one that fhe

as they were coming home they met Spencer believed to be vicioufly inclined, but as for an

Cowper and\

Marjhall' ; and they both turned, and honeft Man ; as appeared by the Truft fhe re-

walked back before, and the two "young Women pofed in him y and alfo his being related to that

together behind him: And fhe had no private Family, whom fhe, as well as her Relations, did

Difcourfe at all with Spencer Cowper ; neither had fo highly value and efteem, that fhe could have

they four any Walk together afterwards, in the put not only her Money, but her Life into any

Field or elfewhere. one of their Hands.

Thefe Letters, which were ufhered inby this She little thought what fort of a Man fhe

Difcourfe, he would have it thought that the had to deal with ; fhe was fo deceived by his

fhewinc* of them was fo tender a Point with him, feeming Sobriety when in her Company, and the

and that he did it with fo much Reluclancy and great pretended Kindnefs to her by him and his

Compulfion, that nothing elfe fhould have forced Wife, both for her own Sake and her Father's,

him to have brought them upon the Stage, if he

had not thofe three innocent Gentlemen to defend

(furely they had greatly, obliged him) And he

folemnly j
protefted, that if he had flood there

finely upon his own Lite, on that Evidence, he and fo innocent herfelf, and fo far from deferving

would not have done it: When at the fame time, any ill Ufage from him, or any of that Family,

and with the fame Breath, he himfelf proved it or indeed from any elfe, that fhe as well as her

fhe could not imagine that a Branch of that Fa-
mily could have touched a Hair of her Head,
to have hurt her, or have wronged her of one
Farthing : She was fo honeft and plain- hearted,

falfe ; for he, fays, upon the receiving of them,

he fhewed one to his
;
Brother, and both to Mar-

(halk and they botfi faw it, and read it: That

was the laft, the Friday, before that Affize, when

neither his own Life nor his three Gentlemens

were in any Danger ; for fhe was then alive. And

if there had been fuch Letters of hers, he could

not have fhewed them to one that in all Proba-

bility would have expofed or defamed her more

than Marjhall, a repulfed Lover, a Kinfman of

Relations could have ferved them to the utmofl
of their Power : But whatReturns of Kindnefs have
been made, and how fhe hath been treated and de-
famed, now fhe is gone, and not in a Capacity to
defend or anfwer for herfelf, let the World judge.

But it is evident and plain, that mofl, or chief-

ly what he made ufe of at his Trial, to defend
himfelf and his three Gentlemen, when he was
not upon his Oath, is proved falfe, even by what
himf.lf did fwear when he was examined by the

s Wife's, unto whom he endeavoured to betray Coroner's Inqueft: For when they afked him, if

her-, who,'upon fome Slight or Difguft fhe gave he knew any thing that troubled or put her into

him,' told Spencer Cowper, that if he was his Friend, a Difcontent, or difcerned fhe was melancholy,

he would fhoot her. This fhe told both her own or knew any one fhe was in love with, or any

and her Mother's Maid: And alfo, as it is ob- Caufe why fhe mould drown herfelf; unto all

ferved in the Hertford Letter, the Printers, who which he anfwered, No, upon his Oath ; he dif-

writ the Trial in Short-Hand, not having taken cerned nothing of Melancholy, neither knew he

thofe Letters, were favoured with the Copies of any that fhe was in love with : He knew one

them, to be e'xpofed to the World. Marjhall that was in love with her, but fhe had

Then there was an Account given to the Judge, none for him, but always gave him the Repulfe

;

in the Court, of his going to Deptford, and was and fhe was a very modefl Woman, and he knew

faid to be told his Father at Dinner in her Hear- no Caufe why fhe fhould drown herfelf.

Arid



APPENDIX. 5"
And yet at his Trial both he and his Witneffes

pretended to know her to be fo melancholy as

was near to a Diffraction: And this Depth of

Melancholy he would infihuate was for love of

him ; and therefore fhe drowned herfelf.

Now what can be more' contradictory, or more

fully prove that which he fpake at his Trial to be

falie, than this which he himfelf did fwear ? And
this was evidenced by two of the Coroner's Inqueft,

and feveral more would have done the fame, if

they had been iuffered to fpeak •, bat, as the Trial

relates, they were flopped.

Many Obfcrvations might be made, and In-

ftances given, to clear her Reputation, and to

prove the Falfenefs of what was caft upon her ;

as in particular, her fo earneftly inviting a young

"Woman, an Acquaintance of hers, who had kept

her Company that Afternoon, and ufed to lie

•with her fometimes, to flay and lie with her that

Night her Death was; and fhe telling her, fhe

could not well flay then,, fhe engaged her to come

and dine with her the next Day, and told her what

was for Dinner ; defiring her Company all Day
after, fhe not intending to go from home ; which

fhe promifed to do.

And it is very obfervable, from the Beginning

of the Trial- to the End, -what Shifts and Devi-

ces he is forced to make ufe of to drill out the

Time, that there might not be enough for the

Witneffes on the other Side to be heard; and

alfo his endeavouring to baffle the Evidence

againfl him; as firft, above twenty frivolous

Queftibns he afked her Maid about Poifon, which

lhe bought to poifon a mifchievous Dog which

haunted the Houfe ; and if he could by any means

confufe and put her out, if fhe had not had Truth

on her Side, and gladly would have picked fome-

thing out of it, i: he could have told what.

Alfo, the many impertinent Witneffes he calls

to prove his Intention to lodge at Bardford's that

Night her Death was, and fending for his Bag
thither, and lodging, his Things there ; which it

feems was not at all expected by them ; for John

Bardford's Wife faid, upon her Oath, fhe belie-

ved Spencer Cowper did not intend to lodge at her

Houfe ; but was furprifed when- he fent to her,

between Eleven and Twelve o' Clock at Night,

to get his Bed ready, and came before it was

quite done.

And the next Night after, when he was fent

for by the Coroner's Inqueft to give an Account

where he left her, he faid, In the Parlour where

we fat. And being afked, if he did not hear her

bid her Maid warm his Bed; he faid, I thought

fhe had meant her own Bed. But it is very un-

likely that fhe would go to Bed and leave him
fitting there ; or that when he went out fhe fhould

fit ftill, and not light him to the Door. But if

it were as he fays, that he left her in the Parlour

;

for a Man of his Education and Figure in the

World to go away at that time of Night, when
he knew there was a Fire in his Chamber, and

his Bed was a warming, and let himfelf out in the

Dark, and fay nothing to any body, it certainly

looks very darkly.

And then his fending for his Horfe three times

to her Mother's Houfe che Night after her Death,

before he was examined by the Coroner's Inqueft,

and would have gone out of Town then, if he
could-have had him, as he confeffed to the Lord
Chief Juftice Holt ; but at the Trial he faid, I

fent for him, for fear the Lord of the Manor
fhould feize him.

Alfo, when it was taken notice of at his Trial,

by the Council, that he never came after that

Night her Death was, to give her Mother any
Account where he left her, or in any wife to give

her Satisfaction ; to this he anfwered, It might
be ftrange for me to come and vifit a Woman
that I never had the leaft Knowledge of : And
yet he had feveral times lodged at her Houfe
when her Hufband was living. And that Night
alfo that he was examined by the Coroner's In-

queft, when they afked him, if he difcerned her

Daughter to be melancholy ; he faid, No \ only

he thought fhe was not fo free in Difcourfe at

Dinner as fometimes he had feen her ; for moft
of the Difcourfe then was between her Mother
and him. Surely he will be hard put to it to

"

reconcile himfelf in this Difcourfe.

And it is very remarkable, what great Diffi-

mulation he manifefted at that time ; for in his

Difcourfe, he taking Occafion to fpeak of the

People called Quakers, he exprefted fo great Love
for them, and for their Principles, that if ever he
changed his Religion, he faid, it fhould be for

theirs : Notwithstanding he derided them fo much
at his Trial, about their being by Education in-

titled to the Light within.

Thus, in fhort, upon the whole Matter, it may
be concluded, That the Defence he made for him-
felf and his three Gentlemen, and the moft material

Things he made ufe of, whereby they got off, and
were acquitted, were proved falfe out of his own
Mouth before he went out of the Court ; as it

may be feen in the Trial, where the Counfellor

for the King fays thus :

" My Lord, we infift upon it, that this is a
" different Evidence from what Mr. Cowper ga.ve
" to the Coroner's Inqueft ; for then he faid, he
" knew none fhe was in love with, nor any Caufe
" why fhe fhould do fuch an extravagant Action
'* as to drown herfelf: But now he would make
" the whole Scheme of Things turn upon a
" Love-Fit." And then he moved the Court to

give Leave to call feveral Perfons of Quality and
good Repute, who were there prefent, to fpeak

to her Reputation, in Contradiction to the Letters

produced ; declaring, that he believed the whole
Town would do the fame. Then the Judge faid,

They would grant that •, and did not queftion it.

So there was none permitted to fay any thing to

that Purpofe.

NUMBER
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NUMBER XXXIV.

A STATE of the PROCEEDINGS in the Houfe of

Commons, with Relation to the Impeached Lords : Andwhat
happened thereupon between the Two Houfes.*

Sabbati 15 die Februariiy 1700*

Refolved,

TH A T an Humble Addrefs be presented

to His Majefty, That he will be pleafed

to order all the Treaties that have been

made between His Majefty and any other Prince

or State fince the late War, to be laid before

this Houfe.

Ordered, That the faid Addrefs be prefented

to His Majefty, by fuch Members of this Houfe

as are of His Majefty's moft Honourable Privy-

Council*

Martis 18 die Februariiy 1700.

Mr. Secretary Vernon acquainted the Houfe,

That their Addrefs having been prefented to

His Majefty, That he would be pleafed to order

all the Treaties that have been made between His

Majefty and any other Prince or State fince the

late War, to be laid before this Houfe $ His

Majefty had been pleafed to give Order, That

they fhould be copied, and that then either the

Originals or Copies, as the Houfe pleafed, fhould

be laid before them.

Martis 4 die Martii, 1 700.

Mr. Secretary Vernon prefented to the Houfe

Copies of feveral Treaties, and Tranflations

thereof.

And the Schedule or Lift of them was read,

and is as follows ; viz.

1. A Copy of the French King's Ratification of

the Treaty of Partition.

2. The Tranflation of the fame.

3. A Copy of the Ratification of the Separate

Article.

4. The Tranflation of the fame.

5. A Copy of the Ratification of the Secret

Article.

6. A Tranflation of the fame.

7. A Copy of the French King's Declaration

upon the Treaty of Partition.

§. A Tranflation of the fame.

9. A Copy of the Dauphin*% Declaration upon
the faid Treaty.

10. A Tranflation of the Dauphin's Declara-

tion.

Ordered, That the faid Copies do lie upon the
Table, to be perufed by the Members of the
Houfe*

jovis 6 die Martii, 1 700.

Mr. Secretary Hedges prefented to the Houfe
(according to Order) Copies of feveral Treaties.

Ordered, That the faid Copies do lie upon the

Table, to be perufed by the Members.

Luna 1 7 die Martii, 1 700.

A MefTage from the Lords by Sir John Frankljn

arid Sir Lacon William Child, That the Lords do
defire, that this Houfe will give Leave to Mr.
Secretary Vernon, a Member of this Houfe, to

come to a Committee of the Lords now fitting

in the Prince's Lodgings, to give an Account of
fome Matters relating to the Treaty of Partition

which their Lordfhips have now under Confide-
ration.

Ordered, That Mr. Secretary Vernon have Leave
to go to the Lords as defired, if he think fit.

Mercurii 19 die Martii, 1700.

Re/olved, That this Houfe will, on Saturday

come fe'nnight, refolve itfelf into a Committee
of the whole Houfe, to confider of the State of
the Nation.

Veneris 21 die Martii, 1700.

Refolved, That the Treaty of Partition be
read.

And the fame was read accordingly.

Refolved, That an Humble Addrefs be pre-

fented to His Majefty, to return the Thanks of
this Houfe for His Gracious MefTage, wherein

He is pleafed to communicate His Royal Inten-

* Martis 24 die Junii, 1701.

Ordered, That all the Proceedings with relation to the Impeachments, and what happened between the Houfe ofLords and Houfe of

Commons, be examined by the Journals, andprinted. Paul Jodrell, Cler' Don? Com'

In Vol. 5. Page 339. are inferted, Proceedings in Parliament againft William Earl of Portland, John Lord Somers, Edward

Earl of Oxford, and Charles Lord Halifax, upon an Impeachment for High Crimes and Mifdemeanours ; as alfo againft John Lord

Haverfham, for Wordsfpoken at a Conference between the Lords and Commons 1701 . 1 3 Will. 3. But it is obfervable, that thofe

are the Proceedings as publiflied by the Order of the Houfe of Lords only: Thefe here inferted are what were publifhed by

Order of the Houfe of Commons ; which are omitted in Vol. c. but for what Reafon no one can tell, unlefs Partiality : For as

the Commons were the Profecutors, fure their Evidence, and the Grounds they went upon, ought not to have been omitted.

tions
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tions to acquaint this Houfe, from time to time,

with the Scate and Progrefs of thofe Negotiations

into which His Majefty has entered, purfuant to

the Addrefs of this Houfe :

And alfo to lay before His Majefty the ill Con-
fequences of the Treaty of Partition (paffed un-

der the Great Seal of England during the Sitting

of Parliament, and without the Advice of the

fame) to this Kingdom, and the Peace of Europe,

whereby fuch large Territories of the King of

Spain's Dominions were to be delivered up to the

French King.

Ordered, That a Committee be appointed to

draw up the faid Addrefs. And a Committee
was appointed accordingly.

Luna 24 die Martii, 1700.

Sir Edward Seymour reported from the Com-
mittee, to whom it was referred to draw up an

Humble Addrefs to be prefented to His Majefty,

That they had drawn up an Addrefs according-

ly, which they had directed him to report to the

Houfe; which he read in his Place, and after-

wards delivered in at the Clerk's Table ; where the

fame was read, and with an Amendment agreed

unto by the Houfe, and is as followeth ; viz.

Mofi Gracious Sovereign,

WHereas nothing can more conduce to

the Safety and Honour of Your Ma-
jefty and this Nation, than taking the Advice
of your Enghjh Councils, we Your Majefty's

moft dutiful and loyal Subjects, the Commons
in this Parliament afTembled, do, with all Hu-
mility, return Your Majefty our hearty Thanks
for Your Gracious Meffage, wherein You are

pleafed to communicate Your Royal Intentions

to acquaint this Houfe with the State and Pro-
grefs of thofe Negotiations into which Your
Majefty was entered, purfuant to the Addrefs

of this Houfe ; which Method had Your Ma-
jefty been advifed to take before the Treaty of
Partition was perfected (which was paffed un-

der the Great Seal of England during the Sit-

ting of Parliament, and without the Advice of
the fame) we had been prevented from laying

before Your Majefty what we are now bound
in Duty (though with Grief) to do, the ill

Confequences of that Treaty to this Kingdom,
and the Peace of Europe, which fo direftly tend-

ed to increafe the Power and Greatnefs of
France, by delivering up to the French King
fuch large Territories of the King of Spain's

Dominions, and to the Deftruftion ofthe Trade
of this Kingdom ; to which Treaty may juftly

be afcribed the Dangers which now threaten

both this Kingdom and the Peace of Europe.

Treaty of Partition., and report the fame to the

Houfe. And a Committee was appointed ac-

cordingly.

Mercurii 26 die Martii, 1701.

Sir Edward Seymour reported from the Com-
mittee appointed to fearch the Journals of the

Houfe of Lords, what Proceedings are therein

with relation to the Treaty of Partition, and re-

port the fame to the Houfe, That they had
fearched the Journals of the Houfe of Lords ac-

cordingly, and taken Copies thereof; which he
read in his Place, and afterwards delivered in at

the Clerk's Table ; where the fame were read,

and are as followeth ; viz.

A Copy of the Lords Journal.

Luna 10 die Martii, 1700.

The Houfe being moved, that a Day may b
appointed for taking into Confederation the Trea-
ties now lying before this Houfe, it is ordered by
the Lords Spiritual, and Temporal in Parliament
afTembled, That the faid Treaties fhall be taken
into Confederation on Wednefday next at Eleven
o'clock in the Forenoon.

Mercurii 1 2 die Martii, 1700.
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Refolved, That the faid Addrefs be prefented to

His Majefty by the whole Houfe.

Ordered, That fuch Members of this Houfe as

are of His Majefty's moft Honourable Privy-

Council, do humbly know Hts Majefty's Pleafure

when he will be attended by this Houfe.
Ordered, That it be an lnftruction to the Com-

mittee of the whole Houfe, who are upon Satur-

day next to take into Confideration the State of

the Nation, That they do take into further Con-
fideration the Treaty of Partition.

Ordered, That a Committee be appointed to

fearch the Journals of the Houfe of Lords, what
Proceedings are therein, with relation to the

Vol. VIII.

The Order being read for taking into Confi-
deration the Treaties now lying before this Houfe,
the feveral Tranflations of Treaties were read, as

follow; viz.

1. The Treaty of Defenfive Alliance between
England and Holland, March 3, 1677-8.

2. The Renewal of the Treaties between Eng-
land and the States General of the United Provin-
ces, Augufi 17, 1685.

3. The Renewal of the Treaties of Alliance
between England and Holland, Augufi 24, 1689.

4. Ratification of the Treaty of Ryjwick.

5. Convention between England, Sweden, and
Holland, May *

T, 1698.
6. Treaty between England, Sweden, and States

General, in January m^.
7. Separate Articles between England, Sweden%

and Holland.

8. Ratification of the Treaty, January *|,
I 6 9 9

9. The Ratification of the Separate Article.

10. The Ratification of the Secret Article.

11. The King's Declaration.

12. The Dauphin's Declaration.

After which the Houfe came to this Agreement,
That the Lord Chamberlain do humbly move
His Majefty, That all Matters or Papers anyway
relating to the Negotiations of the Treaties be
laid before this Houfe.

Veneris it,, die Martii 1700.

The Order being read for taking into further

Confideration the Treaties ;

The Houfe was acquainted, That Mr. Tard
attended with the Papers as agreed on Yefterday ;

he was called in, and delivered the Papers follow-

ing at the Table, and then withdrew.

1. C'>pie du plein Pouvoir touchant Succejfion

d' Efpagne, January 2, 44' Vi •

2. A Copy of the King's Warrant for affixing

the Great Seal to the full Powers.

3. A Copy of the Ratification of Partition.

4. A Copy of the King's Ratification of the

Separate and Secret Articles.

6 P 5 . A



5*4 P P E N D I X.

5. A Copy of the King's Warrant for affixing

the Great Seal to the Treaty of Partition, Sepa-

rate and Secret Articles.

Thefe Papers were all read by the Clerk,

Lords Committees appointed to draw up and

ftate the Fad as to the Treaty now in Debate, and

all Things and Circumftances relating thereunto,

and to draw an Addrefs to be pfefented to His

Majefty thereupon, and report to the Houfe.

Dux Devon Dom> Senefcal* Vifc. Weyntouth,

Dux Bolton, Vifc. Longueville,

Dux Leeds, Dom. Willoughby,

March. Normanby, Dom. Lawar,

Com. Peterborough^ Dom. Ferrers,

Com. Stafford, Dom. Wharton,

Com. Thanet, Dom. Mohun,

Com. Kingjlon, Dom. Culpepert

Com. Burlington, Dom. Lexington,

Com. Shaftjbury, Dom. Berkley,

Com. Nottingham, Dom. Craven,

Com. Rochejter, Dom. Guilford,

Com. Abingdon, Dom* Godolphin,

Com. Marlborough, Dom. Cholmondley,

Com. Romney, - Dom. Herbert,

Com Oxford, Dom. Hallifax.

Their Lordfhips, or any Five of them, to meet

to Morrow at Eleven of the Clock, in the

Prince's Lodgings, near the Houfe of Peers,,

and to adjourn as they pleafe.

Sabbati 15 die Martii.

The Earl of Nottingham reported from the

Lords Committees appointed to draw up, and

ftate the Fads, as to the Treaty now in Debate,

That the Committee had met, and thought it

proper to fet down fuch Fad's as appeared to

them, viz.

1. That by the Treaty of Partition, Naples,

Sicily, &c. were to be given to the Dauphin.

a. That the Emperor was not a Party to this

Treaty, though principally concerned.

3. That no Minifter of the States General met

with the Plenipotentiaries of England and France,

Diffentient,

Firfl, Becaufe it is manifeft by the Treaty itfelf,

that the Matter of Fad is true.

Secondly, Becaufe the Emperor, as we conceive,

had been the moft proper to have been treated

with on this Occafion •, for 'twas more prudent
and fafe to have treated with the Emperor, to
have reftrain'd the Pretenfions of France, than
with France to leflen the Dominions of the Houfe
of Auflria, which in its full Strength, and in Con-
junction with the moft confiderable Powers in
Europe, and with the Expence of more than Sixty
Millions Sterling to our Share, was fcarce able to
withftand the Arms of France.

Thirdly, But admitting that the Emperor was
not the moft proper to be treated with ; yet to
prevent the Umbrage which might be taken by
uniting too many Dominions under one Prince,
efpecially fuch a Prince as without any Additi-
ons was formidable to all Europe, of all others

the Emperor was the moft improper to be left

out of fuch a Treaty, for he was moft concern'd
in it ; and our Minifters could not, or at lead did
not fufficiently fupport his Interefts, or the juft

Ballance of Europe : But, on the contrary, as we
are informed by one Lord who figned this Treaty,
it was concluded againft the exprefs Defire of the
Emperor.

De Longueville,

Granville,

Normanby,

Thanet,

Abingdon,

Jeffreys,

Guilford,

Tho. Roffen,

Hereford,

Weymouth,

Poulett,

Leeds,

Nottingham,

Howard,
Scarfdalet
Craven.

Third Head. That no Minifter of the States

General met with the Plenipotentiaries of Eng-
land and France, as were required by the Powers,
at the making the Treaty in London.

After the Debate, the Qyeftion was put, Whe-
ther this Paragraph fhall ftand ?

It was refolved in the Negative.

Diffentient,

Firfl, Becaufe the Truth of this Propofition is

Reafon enough for afferting it ; and it muft cer-

as were required by the Powers, at the making the
tainly be of tatal Confequence, if Minifters, with-

Treaty in London

4. That there were no Inftrudions in Writing

to our Plenipotentiaries, though the Powers were

unlimited, and that if there were verbal Orders

given, yet it appears not to us they were confi-

dered in any Council

out any Directions by Inftrudions in Writing,

fhall prefume to a6t contrary to the very Com-
miflion that empowers them : And in this Cafe,

the Afliftance of the Dutch Minifters was the

more neceffary, becaufe the Emperor was no Par-

ty to this Treaty, and the States General are

5. That the Treaty, when perfected, was not more i,nmediately concerned than we are to pro-
confidered in any Council before it was ratified. mote j^ intere fts .

6. That it appears, That the Warrant for
Secondly, But if this Treaty was concerted

Ratification was counter-figned by one of the wkh the Dutch JVTinirters in 1699, before His
Plenipotentiaries. Majefty's Return into England, as was afferted

7. That the Treaty was tranfaded and figned,
b one of £he Lords who f

»

d k af,.erwart]s in

and the Great Seal affiled to it during the fitting
£j0^„ i

of a Parliament.

Then the Houfe, upon Confideration of the

Firft Head in the faid Report, agreed to the fame,

with the Alterations following, viz.

Inftead of (given to) put into the Hands of.

Then the Second Head was read.

After Debate thereupon,

The Queftion was put, Whether this Para-

graph fhall ftand ?

It was refolved in the Negative.

1. This Treaty was made by thofe who had

no Authority to tranfad it ; for the Power was.

not granted by His Majefty till the fecond of

January following.,

2. As they acted without Power, fo without

Inftrudions too in Writing ; which never was

practifed in any former Tranfadion Abroad.

Laftly, We conceive, that neither of the fore-

going Fads ought in Reafon, or according to

the Method of Parliament, to be Ordered to be

omitted ; becaufe, till the Committee had farmed
the
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the Addrefs purfuant to the Order, 'twas impof-

fible to know -vhat Ule would be made of thofe

Fads i for as they might have been improperly

applied, and then would have been juftly rejected,

fo there might have been fo great Ufe made of

them, and fo oppofke to the Defign of the Houfe
in the intended Addrefs, that 'twill be improper
to omit them.

Leeds, Craven, Jeffreys,

Howard, Nottingham, De Longueville,

Weymouth, Hereford, Tho. Roffen.

Abingdon, Granville,

Thanet, Normanby,

After Confideration of the Report made from
the Lords Committees, appointed to ftate Mat-
ters of Fact upon the Treaty in Debate, and to

draw an Addrefs thereupon, It is Ordered by
the Lords Spiritual and Temporal in Parliament

Affembled, that the Debate in the fourth Para-

graph in the Report, fhall be, and is hereby Ad-
journed till Monday next, at Eleven of the Clock,

and all the Lords fummoned.

Luna 1 7 die Martii.

The Order being read for refuming the Ad-
journed Debate upon the fourth Paragraph in the

Report from the Committee appointed to ftate

Matters of Fact, and draw an Addrefs to His
Majefty upon the Partition Treaty

;

Some Lords of the Council having His Maje-

fty's Leave, were heard relating to the Treaty :

And Mr. Secretary Vernon being mentioned, a

Meffage was fent to the Houfe of Commons by
Sir John Francklin and Sir Lacon William Child,

to defire, that they will give Leave to Mr. Secre-

tary Vernon, a Member of their Houfe, to come
to a Committee of the Lords row fiiting inthe

Prince's Lodgings, to give an Account of fome
Matters relating to the Treaty of Partition, which
their Lordfhips have now under their Confider-

ation.

Ordered, That it be the fame Committee as

ftated the Matters of Fact.

After fome Time, the Meffengers fent to the

Houfe of Commons returned this Anfwer :

That the Commons h^ve given Leave to Mr.
Secretary Vernon to attend the Committee as de-

fired, if he thinks fit.

Hereupon the Houfe was Adjourned during

Pleafure, and the Lords went to the Committee,
which being ended, the Houfe was refumed, and
the Earl of Nottingham gave the Houfe an Ac-
count, that the Lords had been at the Commit-
tee, and heard Mr. Secretary Vernon to the Trea-

ty of partition.

Then after reading the fourth Paragraph, or

Matter o£ Fact, reported from the Committee,

and Debate thereupon, the Houfe agreed as fol-

lows :

Whatever verbal O rders or Inftructions were

given, yet it appears not to us, that the Draught

of the Treaty, when perfected, was confidered

at any Council when the King was prefent, or

that it was advifed or approved by any Council,

or Committee of Council.

Ordered, by the Lords Spiritual and Tempo-
ral in Parliament Affembled, That the further

Confideration of Matters of Fact in the tranfact-

ing the Partition Treaty , fhall be adjourned till

to Morrow at Eleven o' Clock.

Martis 1 8 die Martii.

The Houfe went into Debate, purfuant to the

Order Yefterday, concerning the Treaty of Par-

tition ; And it being propofed,

That it appears that there were Powers dated

the firft of July to treat with the Emperor, the

Dutch and French Minifters, for fecuring the

mutual Friendfhip, upon Terms mod fuitable to

the Circumftances at that Time ; and we are in-

formed, that accordingly there was fome Progrefs

made in that Negotiation : But afterwards there

were new Powers granted the firft of January,

to treat with the French and Dutch Minifters

only, and the Treaty for the Partition of the

Spanijh Monarchy was concluded without the Em-
peror.

And after Debate thereupon,

This Queftion was put, Whether the faid Pro-

pofal fhall go to the Committee to be one of the

Heads for the Addrefs ?

It was refolved in the Negative.

Diffentient,

Normanby,

Granville,

Nottingham, Abingdon,

Weymouth, Guilford.

Then it was farther propofed,

That it appears, That the French King's Ac-
ceptance of the Will of the King of Spain, is a

manifeft Violation of the Treaty ; and humbly
to advife the King, That in all future Treaties

with the French King, His Majefty do proceed

with fuch Caution as may carry along with it a

real Security.

After Debate thereupon,

This Queftion was put, Whether the faid Pro-

pofal fhall go to the Committee to be one of the

Heads for the Addrefs ?

It was refolved in the Affirmative.

Diffentient,

1. Becaufe it may be conftrued to be an Ap-
probation of the Treaty ; which, as we conceive,

was not intended by the Houfe.

2. Becaufe 'tis impoffible to know the full

Meaning and Extent of real Security.

Normanby, Nottingham, Rochefter,

Abingdon, Granville, Weymouth.

Guilford, Godolphin,

The Lord Chamberlain acquainted the Houfe,

That he had a Meffage from His Majefty in Wri-
ting, which was read by the Lord Keeper, as

followeth

:

WILLIAM R.

HIS Majefty having directed Mr. Stan-

hope, His Envoy Extraordinary, and
Plenipotentiary at the Hague, to enter into

Negotiations in Concert with the States Gene-

neral of the United Provinces, and other Poten-
tates, for the mutual Security of England and
Holland, and the Prefervation of the Peace of

Europe : And the faid Mr. Stanhope having

tranlmitted to His Majefty Copies of his De-
mands, made by himfelf and the Deputies of

" the

(C
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the States, upon that Subject, to the French
Ambaffador there, His Majefty has thought
fit to communicate the fame to the Houfe of
Lords, it being His Majefty's gracious Inten-
tion to acquaint them, from Time to Time,
with the State and Progrefs of thofe Negoti-
ations.

Kenfington, March 17, 1 701-2.

1. The Propofals made to the French Ambaf-
fador by Mr. Stanhope were read.

2. Tranflation of the Refolution of the States

General for treating with Monfieur D'Avaux, the

two and twentieth of March, 170 1-2.

Jovis 20 die MarHi.

The Earl of Nottingham reported from the

Lords Committees, appointed to ftate Matter of
Fact upon the Treaty of Partition, and to draw
an Addrefs thereupon, That the Committee had
accordingly drawn an Addrefs to be prefented

to His Majefty ; which was read, and with one
Amendment agreed to, as follows, viz.

" XT 7" E Your Majefty's moft dutiful and loyal
'* W Subjects, the Lords Spiritual and Tem-
*' poral in Parliament affembled, having read
" and confidered the Treaty, 21 Feb. 3 Martii,
" 1700. made with the French King, together
" with the feparate and fecret Articles which
" Your Majefty has been pleafed to communicate
" to us, do with all Humility reprefent to Your
*' Majefty, That to our great Sorrow we find

"the Matters thereof to have been of very ill

Confequence to the Peace and Safety of Eu-

" Affection to their Country will Incline them
" to wifh the Welfare and Profperity of it much

' more than others who have not fuch Ties upon
them

; and as their Experience and Knowledge
' of their Country will alfo render them more
" capable than Strangers of advifing Your Ma-
" jefty in the true Interefts of it; fo we are very
" confident, that after fuch large and repeated
" Demonftrations of Your Subjects Duty and
" Affections, Your Majefty cannot doubt of
" their Zeal in Your Service, nor want the
" Knowledge of Perfons fit to be employed in
" all Your moft fecret and arduous Affairs.
" And fince it appears, that the French King's

" accepting of the King of Spain's Will is a
" manifeft Violation of this Treaty, we humbly
" advife Your Majefty, in future Treaties with
" the French King, to proceed with fuch Caution,
" as may carry along with it a real Security.

ft being propofed to fend to the Houfe of
Commons for their Concurrence to the faid Ad-
drefs,

And Debate thereupon

;

The Queftion was put, Whether this Addrefs
fhall be communicated to the Houfe of Common*
for their Concurrence ?

It was refolved in the Negative.

Ditfentietitj

Rochejler, W. Oxoti, Devon/hire.

(C

Your Majefty and Your Subjects, and indeed

to all Europe, by the Addition of Sicily, Naples,

feveral Ports in the Mediterranean, the Pro-

«c

1. Becaufe we conceive, that the laft Claufe iri

the Addrefs does neceffarily imply a War, and
rope : For befides the Occafion it may have that a very long one, by reafon of the Extent un-
given to the late King of Spain to have made intel igible (at leaft to us) of a real Security, and
his Will in Favour of the Duke of Anjou, if the great Improbability of obtaining any Terms
this Treaty had taken effect, the Prejudice to of that kind ; and fince this neceffarily implies

great Supplies, which can't be granted without
the Houfe of Commons, we think their Concur-
rence in this Addrefs abfolutely neceffary ; and

vince of Guipufcoa, and the Dutchy of Lorrain^ that 'tis very improper for us to defire that of the

had been not only very great, but contrary to King, which, for want of fuch Concurrence of
the Pretence of the Treaty itfelf, which was, the Commons, we conceive His Majefty will not
to prevent any Umbrage which might be taken think fit or prudent for him to grant,

by uniting too many States and Dominions un- 2. We conceive all the other Parts of the Ad-
der one Head. drefs very fit to be communicated to the Houfe
" And by all the Informations we have yet of Commons-, for upon the Succefs of it depends

had of the Progrefs of this fatal Treaty, we the future Happinefs 6f this Nation ; and as we
cannot find, that the verbal Orders and In- cannot doubt of the Headinefs of the Commons
ftructions, if any were given to Your Majefty's to join in any proper Meafures towards it, fo we

<.<

Plenipotentiaries, were ever confidered in any

of Your Majefty's Councils, or that the

Draught of this Treaty was ever laid before

Your Majefty at any Meeting of your Council,

much lefs that it was advifed or approved by
any Council, or Committee of Council : We
therefore think ourfelves obliged in Duty to

Your Majefty, and Juftice to our Country,

moft humbly to befeech Your Majefty, that for

i<-

think their Concurrence in it would highly con-

tribute towards the obtaining a gracious Anfwer
from His Majefty ; and we cannot but thir.k it

reafonable, that the Advice of the whole Nation
affembled in Parliament, fhould be made known
to His Majefty upon this Occafion.

3. Having defired the Houfe of Commons to

permit Mr. Secretary Vernon, a Member of their

Houfe, to come to the Committee of Lords, to in-

the future Your Majefty will be pleafed to re- form them of fome Matters relating to this Trea-

quire and admit, in all Matters of Importance, ty, we apprehend that the Houfe of Commons
the Advice of Your natural born Subjects, may think it extraordinary, and not fuitable to

whofe known Probity and Fortunes may give the good Correfpondence which is highly necef-

Your Majefty and Your People a juft Affurance fary between the Two Houfes, not to acquaint

of their Fidelity in Your Service ; and in or- them with the Things which have come to our

der hereunto, to conftitute a Council of fuch Knowledge, partly by the Information of their

own Member.
4. And having been otherwife inform'd of

fome Tranfaftions relating to this Treaty, be*

tween the Earl of Portland, and, Mr. Secretary

Vernon,

Perfons, to whom Your Majefty may be pleafed

to impart all Affairs both at Home and Abroad,

which may any way concern Your Majefty and

Your Dominions j for as Intereft and natural
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Vernon, by Letters, of which we have not had a

full Account, we think it may be very ufeful to

the Publick to communicate this Addrefs to the

Commons, who have better Opportunity than

we have had of enquiring into this Matter, which
feems to be yet in the Dark, and which their own
Member may help to explain to them.

Leeds,

Normanby,

De Longueville,

Nottingham,

Granville,

Craven,

lhanet.

Kent,

H. London*,

Bath,

Abingdon,

Guilford,

Willoughby,

Scarfdakj

Carnarvon,

Weymouth,

Jeffreys,

Hun/don,

N. Durefme*

Tho. Roffen,

Poulett.

Ordered, That the whole Houfe do attend His

Majefty with the Addrefs.

Ordered, By the Lords Spiritual and Tempo-
ral in Parliament affembled, That the Lords with

white Staves do attend His Majefty, humbly to

know what Time His Majefty will be pleafed to

appoint for this Houfe to attend him with the

Addrefs.

Martis 25 die Martit.

The Lord Keeper reported His Majefty's

Anfwer to the faid Addrefs;

My LORDS,
rt rT">HIS Addrefs contains Matters of very
«'

_|_ great Moment : I will always take Care,
" that all Treaties I make, fhall be for the Ho-
5* nour and Safety of England.

Ordered, That the foregoing Report of the

Lords Journal do lie upon the Table to be pe-

rufed by the Members.

Sabbati 29 die Martii, 1701.

The Order of the Day being read for the

Houfe to refolve itfelf into a Committee of the

whole Houfe, to confider of the State of the

Nation, and of the Treaty of Partition

;

Ordered, That the Treaty of Partition, and

the Report from the Committee appointed to in-

fpect the Journals of the Houfe of Lords, what
Proceedings were therein relating to the Treaty

of Partition, be referred to the Confideration of

the faid Committee of the whole Houfe.

Then the Houfe refolved itfelf into the faid

Committee, and after fome Time fpent therein,

Mr. Speaker refumed the Chair; Col. Granville

reported from the faid Committee, That they

had come to a Refolution, which they had di-

rected him to report when the Houfe will pleafe

to receive the fame.

Ordered, That the Report be made upon Tues-

day Morning next.

Martis 1 die AprHis, 1 70 1

.

Colonel Granville (according to Order) re-

ported from the Committee of the whole Houfe,

to whom it was referred to confider of the State

of the Nation, and of the Treaty of Partition,

the Refolution, which they had directed him to

report to the Houfe, which he read in his Place,

and afterwards delivered in at the Clerk's Table,

where the fame was read, and agreed unto by

the Houfe, and is as followeth, viz.

Vol. VIII.

Refolved, That William Earl of Portland, bf
negotiating and concluding the Treaty of Parti-

tion (which was deftrudive to the Trade bf this

Kingdom, and dangerous to the Peace of Europe)

is guilty of an High Crime and Mifdemeanour.
Refolved, That William Earl of Portland be

impeached of High Crimes and Mifdemeanours.
Ordered, That Sir John Levefon Gower do go

up to the Lords, . and at their Bar, in the Name
of the Houfe of Commons, and of all the Com-
mons of England, impeach William Earl of Port-

land of High Crimes and Mifdemeanours, and ac-

quaint them, That this Houfe will, in due Time$
exhibit particular Articles againft him, and make
good the fame.

Ordered, That a Committee be appointed to

draw up Articles of Impeachment againft William

Earl of Portland.

And a Committee was accordingly appointed:

And Sir John Levefon Gower went up to the

Lords with the faid Impeachment.
Sir John Levefon Gower reported, That he

had been at the Lords (according to Order) and
at their Bar had impeached William Earl of Port-

land of High Crimes and IVfifdemeanours, and ac-

quainted them, That this Houfe will, in due
Time, exhibit particular Articles againft him,
and make good the fame.

Refolved, That a Conference be defired with

the Lords, upon Matters relating to the Treaty
of Partition.

Ordered, That Mr. St: John do go to the

Lords, and defire the faid Conference.

Mr. St. John reported, That he having (ac-

cording to Order) been at the Lords to de'fire a

Conference, the Lords do agree to a Conference

accordingly to Morrow at One a Clock, in the

Painted Chamber.
Ordered, That the Committee who are ap-

pointed to draw up the Articles of Impeachment;
do manage the faid Conference.

Mereurii 2 die AprHis, 1701:

Ordered, That the Managers appointed for

the Conference with the Lords, do withdraw into

the Speaker's Chamber, and draw up what is to

be offered at the faid Conference.

Colonel Granville reported, That the Mana-
gers appointed to withdraw into the Speaker's

Chamber, and draw up what is to be offered at

the Conference with the Lords, had drawn up the

fame accordingly, and directed him to report the

fame to the Houfe, which he read in his Place,

and afterwards delivered in at the Clerk's Table,

where the fame was read, and agreed unto by the

Houfe, and is as followeth, viz.

IT appearing by your Lordfhips Journal,

That your Lordfhips have received Infor-

mation of fome Tranfaitions between the Earl

of Portland and Mr. Secretary Vernon, relating

to the Partition of the Spanifh Monarchy, the

Commons having the faid Matter under their

Confideration, defire your Lordfhips will be

pleafed to communicate to the Commons what
Informations your Lordfhips have had of any
Tranfadtions relating to any Negotiations, or

Treaties of Partition of the Spamfh Monarchy
by Letters, or otherwife : And the Commons
are fully affured, That your Lordfhips will

readily concur in afiifting them in this Inquiry,

which they conceive abfolutely neceffary for
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" the Safety and Honour of this Kingdom* and

" the Prefervation of the Peace of Europe.

Then the Managers went to the Conference,

and being returned, Colonel Granville reported,

That they had attended the Conference, and Of-

fered what the Houfe had directed.

Martis 8 die AprHis, 1701.

Refolved, That an humble Addrefs be prefented

to His Majefty, That he will pleafe to give Order,

That the Grand Alliance of One thoufand fix

hundred eighty-nine, with the two Secret Articles,

may be laid before this Houfe.

Refolved, That an humble Addrefs be prefented

to His Majefty, That he will pleafe to give Or-

der, That the Treaty made in the Year One

thoufand fix hundred ninety-eight, with relation to

the Electoral Prince of Bavaria's having Part of

the Territories of the Crown of Spain, may be

laid before this Houfe.

Refolved, That an humble Addrefs be prefented

to His Majefty, That he will pleafe to give Order,

That the Powers and Inftructions for making the

late Treaties may be laid before this Houfe.

Ordered, That the faid Addreffes be prefented

to His Majefty by fuch Members of this Houfe

as are of His Majefty's moft Honourable Privy-

Council.

Mercurii 9 die AprHis, 1 701.

Mr. Secretary Vernon acquainted the Houfe,

That their Addrefs having been prefented to His

Majefty, That His Majefty would be pleafed to

give Order, that the Grand Alliance of One thou-

fand fix hundred eighty-nine, and the Treaty of

One thoufand fix hundred ninety-eight, and alfo

the Powers and Inftructions for making the late

Treaties, might be laid before this Houfe •, His

Majefty had been pleafed to give Order for the

Treaties and Powers to be laid before this Houfe;

but that there were no Inftructions for either of

thofe Treaties in Writing.

A Mejfage from the Lords by Sir Richard Holford,

and Mr. Pitt*

Mr. Speaker,

" The Lords do defire a Conference with this

" Houfe to Morrow at One a Clock in the

n Painted Chamber, upon the Subject- Matter of

" the laft Conference.

To which the Houfe agreed i And the Meffen-

gers were called in, and Mr. Speaker acquainted

them therewith.

Jovis 10 die AprHis, 1701.

Ordered, That the Members who managed the

laft Conference with the Lords, do manage the

Conference this Day.

And the Managers went to the Conference,

and being returned, Colonel Granville reported,

That the Managers appointed had attended the

Conference •, That on the Part of the Lords, the

Lord Marquis of Normanby managed the Confe-

rence, and acquainted them, That the Lords had

ordered to be laid before this Houfe Two Pow-

ers, and alfo a Paper, which (although not fign'd

by the Earl of Portland,) yet was laid before the

Lords by him, and that there being fome Quefti-

ons afked him by the Lords, there were his A'n-

fwers alfo*, which Powers and Paper Colonel

Granville read in his Place, and afterwards deli-

vered in at the Clerk's Table, where the fame
were read, and are as follow, viz.

GULIELMUS R. .

GUlielmus Tertius Dei Gratia Magna;
Britannia;, Francise, & Hibernine Rex, Fi-

dei Defenfor, &c. Omnibus ad quos prjefentes

Literse pervenerint Salutem. Qiium ad confer-

vandam univerfa; Europas Quietem plurimum
conducere arbitramur, ut de efficaciffimis Mediis
quibus redintegratae Pacis Beneficia confirmari ac

conferVari pofiint fedulo & opportune providea-

tur, neq-, ullum Publics; Tranquillitati immutan-
dse periculum evidentius imminere, quarn fi eve-

niat Ut Rex Catholicus, nullam Sobolem fuper-

ftitem relinquens, moriatur, (ilium vero Regem
diu fupereffe exoptamus) ac proinde Principes,

illam Succeffionem non tam jure quam viribus vin-

dicates, crudelifiimum Bellum per tot florentia

Regna, Provincias, Ditionefq; excitent; quumq;
Nobis fpes maxima elucefcat^ hSec Bella averti

poffe, atq; omnia amice & feliciter ccmponi, fi

de cujufq; Rationibus & Commodis in medium
provide confuleretur : -Quum Nobis deniq; inno-

tefcat, Serenifiimum Principem & Dominum Do-
minum Ludovicum Decimum Quartum, Regem
Chriftianiffimum, ac Prspotentes Dominos Do-
minos Ordines Generales Fcederatarum BelgiJ

Provinciarum, in eodem prorfus Animo efle.

Sciatis igitur, Quod Nos fide prudentia ac in Re-
bus gerendis ufu perfidelis & perquam dile<5ti

Confanguinei & Confiliarii noftri Gulielmi Comi-
tis Portlandiae, Vicecomitis de Cirencefter, Baro-

nis de Woodftock, Ordinis Noftri Perifcelidis

Equitis ; necnon perfidelis & perquam dilecti

Confanguinei & Confiliarii Noftri Edwardi Co-
mitis Jerfey, unius Primariorum Secretariorum

Noftrorum Status; plurimum confifi, eofdem fe-

cimus, ordinavimus & deputavimus, ac per Pra;-

fentes facimus, ordinamus & deputamus veros &
indubitatos Commiflarios & Plenipotentiarios

Noftros, dantes & concedentes iifde'm aut eorum
alteri plenam & omnimodam Poteftatem atq;

Authoritatem, pariter & Mandatum generate &
fpeciale, ut pro Nobis & Noftro Nomine, cum
przefatorum Sereniflimi Regis Chriftianifiimi, ac

Dominornm Ordinum Generalium Fcederatarum

Belgii Provinciarum Commiffario ac Plenipoten-

tiario, five Commiffariis ac Plenipotentiariis, de &
fuper Prsemiffis conveniant, colloquantur & trac-

tent, eaq; omnia perficiant & concludant, quas

ad Bella de Succeftione Hifpanica avertenda, rta-

biliendamq; Europa; Pacem omni meliori modo
faciant & conducant ; Promittentes bona fide &
in Verbo Regio, Nos omnia & fingula qua; a dic-

tis Commiffariis ac Plenipotentiariis Noftris, vel

eorum altero, vi Praefentium conclufa fuerint, gra-

ta, rata & firma habituros, nee contra eorum ali-

quid contraventuros, fed eadem fancte & invio-

labiliter obfervaturos. In quorum omnium ma-

jorem Fidem ac Robur, hafce Literas Manu
Noftra Regia fignatas, Magno Noftro Angliae

Sigillo muniri fecimus : Qiia; dabantur in Palatio

Noftro apud Kenfington Die Secundo Menfis Ja-

nuarii, Anno Domini rfH Regniq; Noftri Un-
decimo.

GULIELMUS
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GUL1ELMUS R.

GUlielmus Tertius Dei Gratia Magnas
Britannia, Francis & Hibernise Rex, Fi-

dei Defenlbr, &c. Omnibus & fingulis ad quos

praefentes Liters pervenerint Salutem. Quum
ad confervandam Quietem Publicam plurimum
conducere arbitramur, ut de efficaciffimis Mediis

quibus redintegratse Pacis Beneficia confirmari &
augeri poffint i'edulo & opportune provideatur :

Quumq; Nobis innotefcat Sereniffimum Princi-

pem & Dominum Dominum Leopoldum Roma-
norum Imperatorem, turn Sereniffimum Princi-

pem & Dominum Dominum Ludovicum Deci-

mum Quartum Regem Chriftianiffimum, acPrae-

potentes Dominos Dominos Ordines Generales

Fcederatarum Belgii Provinciarum, in eo Animo
effe, ut Confilia fua Nobifcum invicem commu-
nicare, & de iis quae ad mutuam Amicitiam fir-

mius aftringendam, quaeq; praefentis temporis

Rationibus maxime accommoda fint in commune
confulere velint. Sciatis igitur, Quod Nos fide

prudentia & in Rebus gerendis ufu perdilecti &
perquam fidelis Confanguinei & Confiliarii Noftri

Gulielmi Comitis de Portland, Ordinis Noftri

Perifcelidis Equitis ; ac Confiliarii Noftri Ed-
wardi Comitis de Jerfey, unius Primariorum Se-

cretariorum Noftrorum Status, plurimum confi-

fi, eofdem fecimus, ordinavimus ac deputavimus,

ficut per Prsefentes facimus, ordinamus & depu-

tamus, veros & indubitatos Commiflarios & De-
putatos Noftros, dantes & concedentes iifdem

Commiflariis & Deputatis Noftris, auteorum al-

teri, plenam & omnimodam Poteftatem atq-, Au-
toritatem, pariter & Mandatum generale ac fpe-

ciale, ut pro Nobis & Noftro Nomine, cum pras-

fatorum Sereniffimi Romanorum Imperatoris, Se-

reniffimi Regis Chriftianiffimi, ac Dominorum
Ordinum Generalium Fcederatarum Belgii Pro-

vinciarum Commiflariis ac Deputatis, plena etiam

Poteftate munitis, de & fuper Praemirfis conveni-

ant, colloquantur & tractent, eaq; omnia perfici-

ant & concludant quae ad praediclum finem omni
meliori modo faciant & conducant : Promittentes

bona fide & in Verbo Regio, Nos omnia & fin-

gula quae a diclis Commiflariis Noftris, aut ab

eorum altero, vi Prjefentium conclufa fuerint,

grata, rata & firma habituros, nee contra eorum
aliquid contraventuros aut contraveniri pafluros.

In quorum omnium majorem Fidem ac Robur,
hafce Literas Manu Noftra Regia fignatas, Mag-
no Noftro Anglias Sigillo muniri fecimus : Quae
dabantur in Palatio Noftro apud Loo, Primo Die
Menfis Julii, Anno Domini Millefimo fexcentefi-

mo nonagefimo nono, Regniq; Noftri Undecimo.

The Lord Portlands Paper is as follows, viz.

" A T the Beginning of the Summer of the
" i\ Year 99, when I was in Holland at my
« c Country Houfe, and when the King would
" have me be concern'd in the Negotiating of
« this Treaty with the Emperor, the French
« King, and the States; being very unwilling to
«' meddle with Bufinefs again, from which I was
«* retired, before I would engage myfelf, I ad-
" vifed with my Friends in Holland, and writ
** into England to Mr. Secretary Vernon, as my
" particular Friend, Whether it was advifeable
" for me to engage in any Bufinefs again ? To
*' which Mr. Vernon anfwer'd in Subftance, That
" this would not engage me but for a little while ;

" that I being upon the Place, and generally ac-

" quainted with the Foreign Minifters,' it would
" be eafier for the King^ and properer for me to

" be employ'd in it than any body elfe, that muft
" be otherwife fent for on purpofe.

The Earl of Portland being defired by the

Lord Somers, with the Leave of the Houfe, to

declare if he pleafed, Whether the Lord Somen's

Name was mentioned in the Letter he received

from Mr. Secretary Vernon ;

The Earl of Portland declared, That if he had

remember'd any fuch thing in the Letter, and

1 > t nferted it in the Paper which he had deli-

vered to the Houfe, he ftiould have thought he

had deceived the Houfe.

Ordered, That the Confideration of the faid

Report be adjourned till to Morrow Morning.

Veneris 11 die Apilis, 1701.

Mr. Secretary Vernon prefented to the Houfe
(purfuant to their Addrefs to His Majefty) fe-

veral Treaties and Tranflations of them, and of

the Powers for them, and a Schedule of them j

And the Schedule was read.

Mr. Secretary Hedges prefented to the Houfe
(purfuant to their Addrefs to His Majefty) the

Tranflation of the Treaty between the Emperor
and the States General, called the Grand Alliance,

with the Separate Articles, dated May 12, 1689,
and acquainted the Houfe, That he had the Ori-

ginal in his Cuftody for the Service of the Houfe.

The Title of the faid Treaty was read.

Then the Report of the Conference with the

Lords Yefterday was read.

Ordered, That Mr. Secretary Vernon do lay be-

fore this Houfe all the Letters and Copies of
Letters which have pafled between himfelf and the

Earl of Portlands the Years 1698, 1699, or at

any other Time, with relation to any Treaty con-

cerning the Partition of the Spanijh Dominions.

Ordered, That the faid Letters and Copies of

Letters be laid before this Houfe to Morrow
Morning.

Sabbati 12 die Jprilis, 1701.

Mr. Secretary Vernon (according to Order) pre-

fented to the Houfe the Letters and Copies of
Letters between him and the Earl of Portland^

relating to the Treaty of Partition, with a Lift

of them

;

And the Lift was read.

Ordered, That a Committee be appointed to

tranflate the faid Letters, and report the fame to

the Houfe ; and a Committee was appointed ac-

cordingly, and they are to fit de die in diem.

Luna \ a, die AprHis, 1701.

Sir Godfrey Copley reported from the Commit-
tee appointed to tranflate the Letters between
Mr. Secretary Vernon and the Earl of Portland,

relating to the Treaty for the Partition of the

Spanijh Dominions, That they had tranflated them
accordingly, and he delivered them in at the

Clerk's Table, where the fame, and the Copies

of the Letters fent by Mr. Secretary Vernon to

the Earl of Portland, were read, (all of them
dated in the Year 1698.)
And the Treaty in the Year 1698, with the

Secret and Separate Articles : And alfo

The
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The Treaty 'called the Grand Alliance, with the

Separate Articles, dated May 12, 1689, were read.

Ordered, That the Serjeant do go with the

Mace into We.flminfler-Hall, and the Court of

Reqiiefls, and Places adjacent, and fummon the

Members there to attend the Service of the

Houfe immediately.

And he went accordingly

;

And being returned ;

And a Debate being in the Houfe touching the

Lord Somers

:

The Houfe was informed, That the Lord So-

mers had heard, that the Houfe was upon a De-
bate concerning him, and that he defired he

might be admitted in, and heard.

Refolved, That the Lord Somers be admitted

in, and heard.

Ordered^ That Candles be brought in %

And Candles were brought in accordingly.

Then a Chair was fet by the Serjeant, a little

within the Bar on the left Hand coming in ; and

the Serjeant had Directions to acquaint the Lord
Somers, That he might come in ; and the Door
being open'd, his Lordfhip came in, and Mr.
Speaker acquainted his Lordfhip, That he might
repofe himfelf in a Chair provided for him ; and

his Lordfhip was heard what he had to offer to the

Houfe : And after his Lordfhip withdrew, the

Houfe came to this Refolution \

Refolved, That John Lord Somers, by advifing

His Majefty in the Year One thoufand fix hun-

dred ninety-eight to the Treaty for Partition of

the Spanijh Monarchy, whereby large Territories

of the King of Spain's Dominions were to be de-

livered up to France, is guilty of a High Crime
and Mifdemeanour.

Refolved, That John Lord Somers be impeach'd

of High Crimes and Mifdemeanours.

Ordered, That Mr. Harcourt do go up to the

Lords, and at their Bar, in the Name of the

Houfe of Commons, and of all the Commons of

England, impeach John Lord Somers of High
Crimes and Mifdemeanours ; and acquaint them,

That this Houfe will, in due Time, exhibit par-

ticular Articles againft him, and make good the

fame. '

Refolved, That Edward Earl of Orford, by

advifing His Majefty in the Year One thoufand

fix hundred ninety-eight to the Treaty of Partiti-

on of the Spanijh Monarchy, whereby large Ter-

ritories of the King of Spain's Dominions were

to be delivered up to France, is guilty of a High
Crime and Mifdemeanour.

Refolved, That Edward Earl of Orford be im-

peached of High Crimes and Mifdemeanours.

Ordered, That Colonel Byerly do go up to the

Lords, and at their Bar, in the Name of the

Houfe of Commons, and of all the Commons
of England, impeach Edward Earl of Orford

of High Crimes and Mifdemeanours ; and ac-

quaint them, That this Houfe will, in due Time,
exhibit particular Articles againft. him, and make
good the fame.

Refolved, That Charles Lord Halifax, by ad-

vifing His Majefty in the Year One thoufand fix

hundred ninety-eight to the Treaty of Partition

of the Spanifh Monarchy, whereby large Ter-

ritories of the King of Spain's Dominions were

to be deliver'd up to France, is guilty of a High
Crime and Mifdemeanour.

Refolved, That Charles Lord Halifax be im-

peached of High Crimes and Mifdemeanours.

Ordered, That Mr. Bruges do go to the Lords*
and at their Bar, in the Name of the Houfe of
Commons, and of all the Commons of England,
impeach Charles Lord Halifax of High Crimes
and Mifdemeanours ; and acquaint them, That
this Houfe will, in due Time, exhibit particular

Articles againft him, and make good the fame.

Mar(is 15 die AprHis, 1701.

Mr. Harcourt reported, That he had (accord-
ing to Order) been at the Lords, and in the
Name of this Houfe, and of all the Commons of
England, impeached John Lord Somers of High
Crimes and Mifdemeanours ; and acquainted the
Lords, That this Houfe will, in due Time, ex-
hibit particular Articles againft him, and make
good the fame.

Colonel Byerly reported, That he had (accord-
ing to Order) been at the Lords, and impeached
Edward Earl of Orford of High Crimes and Mif-
demeanours •, and acquainted the Lords, That
this Houfe will,- in due Time, exhibit particular

Articles againft him, and make good the fame.
Mr. Bruges reported, That he had (according

to Order) been at the Lords, and impeached
Charles Lord Halifax of High Crimes and Mif-
demeanours ; and acquainted the Lords* That
this Houfe will, in due Time, exhibit particular
Articles againft him, and make good the fame.

Ordered, That it be referred to the Committee
(appointed to draw up Articles of Impeachment
againft William Earl of Portland) to draw up Ar-
ticles of Impeachment alfo againft the faid John
Lord Somers, Edward Earl of Orford, and Charles
Lord Halifax ; and that they do fit de die in diem.

Ordered, That.the Letters, and Copies of the
Letters prefented to the Houfe by Mr. Secretary
Vernon, relating to the Partition Treaty, and the
Tranflation of the faid Letters, be referred to
the Confideration of the faid Committee.

A Copy of the Letter from the Lord Somers
to His Majefty (which his Lordfhip delivered in

to the Houfe yefterday) dated the twenty-eighth
of Augufl, One thoufand fix hundred ninety-eight,
was read.

Ordered, That the faid Copy of the faid Let-
ter be referred to the Confideration of the faid

Committee.
Ordered, That Mr. Bruges and Mr. How do

withdraw into the Speaker's Chamber, and tranf-

late a Letter from His Majefty to the Lord So-

mers, dated Augufi 44, One thoufand fix hundred
ninety-eight, which his Lordfhip alfo yefterday

delivered in to the Houfe, and report the fame to

the Houfe.

Refolved, That an humble Addrefs be prefent-

ed to His Majefty, That he will be pleafed to

remove John Lord Somers from his Council and
Prefence for ever.

Refolved, That an humble Addrefs be prefent-

ed to His Majefty, That he will be pleafed to.

remove Edward Earl of Orford from his Council
and Prefence for ever.

Refolved, That an humble Addrefs be prefent-

ed to His Majefty, That he will be pleafed to

remove Charles Lord Halifax from his Council

and Prefence for ever.

Refolved, That an humble Addrefs be prefent-

ed to His Majefty, That he will be pleafed to

remove William Earl of Portland from his Council

and Prefence for ever.

Rtfdwd,
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Refolved, That an Addrefs be drawn up upon

the faid Refolutions, and upon the Debate of the

Houfe, to be prefented to His Majefty.

Ordered, That it be referred to the Committee
(who are to draw up the Articles of Impeachment)

to draw up the faid Addrefs.

Refolved, That the faid Addrefs be prefented

to His Majefty by the whole Houfe.

Mr. Bruges reported, That he and Mr. How
had (according to Order) tranflated the Letter

from His Majefty to the Lord Somers ; and he

delivered the fame in at the Clerk's Table, where

the faid Tranflation was read.

Ordered, That the faid Letter and Tranflation

be referred to the Confideration of the faid Com-
mittee.

Mercurii 1 6 die Aprills, lyoi.

Mr. Bromley reported from the Committee, to

whom it was referred to draw up an Addrefs

upon the Refolutions yefterday, and upon the

Debate of the Houfe to be prefented to His Ma-
jefty, That they had drawn up an Addrefs ac-

cordingly, which they had directed him to re-

port to the Houfe ; which he read in his Place,

and afterwards delivered in at the Clerk's Table,

where the fame was read, and (with an Amend-
ment) agreed unto by the faid Houfej: and is as

follows ; viz.

The Humble Addrefs of the Houfe of Commons to

the KIN G.

Mojl Gracious Sovereign,

WE Your Majefty's moft dutiful and

loyal Subjects, the Commons in Par-

liament aifembled, do humbly crave Leave to

reprefent to Your Majefty the great Satisfaction

we have from our late Enquiry concerning

the Treaty of Partition made in the Year
One thoufand fix hundred ninety-eight (on

which the Treaty m One thoufand fix hundred

ninety-nine was founded) to fee Your Majefty's

great Care of Your People and this Nation,

in not entering into that Negotiation without

the Advice of Your Enghfh Councellors : And
finding that John Lord Somers (on whofe

Judgment Your Majefty did chiefly rely in that

fo important Affair) did, in Concert with Ed-
ward Earl of Orford, and Charles Lord Hali-

fax, advife Your Majefty to enter into that

Treaty of fo dangerous Confequence to the

Trade and Welfare of this Nation ; and who,
to avoid the Cenfure which might juftly be
apprehended to fall on thofe who advifed the

fame, endeavoured to infinuate, That Your
Majefty, without the Advice of Your Coun-
cil, entered into that Treaty, and under Your
Sacred Name to feek Protection for what them-
felves had fo advifed ; of which Treatment Of
Your Majefty we cannot but have a juft Re-
fentment. And that they may be no longer

able to deceive Your Majefty, and abufe Your
People, we do humbly befeech Your Majefty,

That You will be pleafed to remove John
Lord Somers, Edward Larl of Orford, and
Charles Lord Halifax, from Your Council and
Prefence for ever ; as alfo William Earl of
Portland, who tranfadted thofe Treaties, fo

unjufl: in their own Nature, and fo fatal in

Vol. VIII.

" their Confequences to this Nation, and the
" Peace of Europe. And we humbly crave Leave,
" upon this Occafion, to repeat our Affurances to
" Your Majefty, That we will always ftand by
" and fupport Your Majefty to the utmoft ofour
** Power, againft all Your Enemies both at
" home and abroad.

Ordered, That fuch Members of this Houfe as

are of His Majefty's moft Honourable Privy-

Council, do humbly know His Majefty's Pleafure,

when He will be attended by this Houfe.

Mercurii 23 die AprHis, 1 70 r.

Mr. Secretary Hedges acquainted the Houfe,

That His Majefty had been pleafed to, appoint;

to be attended by this Houfe this Afternoon at

Five o'Clock at Kenfington.

J'ovis 24 die Apr
i
'lis ', 1701.

Mr. Speaker reported, That he with the Houfe
did yefterday prefent to His Majefty their hum-
ble Addrefs ; and that His Majefty was pleafed

to give a moft Gracious Anfwer thereunto as

follows ; viz.
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Gentlemen;

Am willing to take all Occafions of thank-

ing you very, heartily for the Affurances

you have frequently given Me, and now re-

peat, of ftanding by and fupporting Me againft

all Our Enemies, both at home and abroad j

towards which nothing, in My Opinion,, can
contribute fo much, as a good Correfpondence

between Me and My People; and therefore

you may depend upon it, that I will employ
none in My Service, but fuch as fhall be
thought moft likely to improve that mutual
Truft and Confidence between Us, which is

fo neceffary in this Conjuncture, both for Our
own Security, and the Defence and Preferva-

tion of Our Allies.

Refolved, Nemine contradicente,

That the humble Thanks of this Houfe be
given to His Majefty, for His Majefty's moft:

Gracious Anfwer to the faid Addrefs.

Ordered, That fuch Members of this Houfe as

are of His Majefty's moft Honourable Privy-

Council, do give His Majefty the faid humble
Thanks of this Houfe.

Martis 29 die AprHis, lyoi.

Mr. Secretary Hedges reported to the Houfe,
That theirThanks for His Majefty's moft Gra-
cious Anfwer to their Addrefs had been prefented

to His Majefty; and that His Majefty received

the fame Very gracioufly.

Luna 5 die Mali, 1 70 1

.

A Meffage from the Lords by Sir Robert Le-

gard and Sir Richard Holford.

Mr. Speaker,

" The Lords have commanded us to acquaint
" this Houfe, That they having on the lirft Day
" of April laft fent up to their Lordfhips an 1m-
" peachmenr againft William Earl of Portland-,

6- R " o£
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of high Crimes and Mifdemeanours •, and hav-

ing alfo on the fifteenth Day of the fame Month
feverally impeached John Lord Somers, Edward
Earl of Orford, and Charles Lord Halifax, of

hio-h Crimes and Mifdemeanours *, their Lord-

fhips think themfelves obliged to put this

Houfe in mind, That as yet no particular Ar-

ticles have been exhibited againft the faid

Lords ; which, after Impeachments have been

fo long depending, is due in Juftice to the Per-

fons concerned, and agreeable to the Methods

of Parliament in fuch Cafes.

Refolved, That an Anfwer be returned to the

Lords, That the Articles againft the Lords im-

peached are preparing, and in a fhort time this

Houfe will fend them up to the Houfe of Lords.

And the Meffengers were called in again, and

Mr. Speaker acquainted them therewith.

Mercurii 7 die Maii^ 1701.

Sir Bartholomew Shower acquainted the Houfe,

from the Committee appointed to draw up the

Articles of Impeachment againft the Lords im-

peached, That they had drawn up Articles of

Impeachment accordingly againft the Earl of

Orford.

Ordered, That the faid Articles be reported to

Morrow Morning.

Jovis 8 die Mali, 1701.

Sir Bartholomew Shower (according to Order)

reported, from .the Committee to whom it was

referred to draw up Articles of Impeachment

againft the Lords impeached, the Articles of

Impeachment againft Edward Earl of Orford,

which he read in his Place, and afterwards deli-

vered in at the Clerk's Table, where the fame

were once read.

Refolved, That the faid Articles be read a fe-

cond time, Article by Article : And the fame

were feverally read a fecond time ; and upon the

Queftion feverally put thereupon, agreed unto

by the Houfe to be the Articles of Impeachment

againft the Earl of Orford : And are as follow ;

viz.

Articles exhibited by the Knights, Citizens, and

Burgeffes in Parliament affembled, in the Name of

themfelves, and of all the Commons of England,

againft Edward Earl of Orford, in maintenance

of their Impeachment againft him for High Crimes^

and Mifdemeanours.

[Thefe Articles being printed in the Proceedings

of the Lords, Vol. 5. Pag. 340 to 344, are not

here inferted.]

Ordered, That the faid Articles of Impeachment

be engroffed.

Refolved, That fuch Witnefles as are neceffary

to be made ufe of in relation to the faid Impeach-

ment, have the Protection of this Houfe during

their Attendance upon that Service.

Veneris 9 die Maii, 1701.

The engroffed Articles of Impeachment againft

Edward Earl of Orford were read.

Ordered, That the faid Articles of Impeachment

be carried up to the Lords.

Ordered, That Colonel Byerly do carry the faid

Articles of Impeachment to the Lords ; and that

he do alfo demand, That the Earl of Orford do
give fufficient Security to abide the Judgment of
the Houfe of Lords.

Colonel Byerly reported, That he had (accord-

ing to Order) carried up to the Lords the Arti-

cles of Impeachment againft the Earl of Orford 5

and had demanded, That the faid Earl do give
fufficient Security to abide the Judgment of the
Houfe of Lords.

Martis 13 die Maii^ r7oi;

Refolved, That a further humble Addrefs be
prefented to His Majefty, That He will be graci-

oufly pleafed effectually to anfwer the Addrefs of
this Houfe for removing John Lord Sowers, Ed-
ward Earl of Orford, Charles Lord Halifax, and
William Earl of Portland, from His Council and
Prefence for ever.

Ordered, That the faid Addrefs be prefented

to His Majefty, by fuch Members of this Houfe
as are of His Majefty's moft Honourable Privy-

Council.

Jovis 15 die Maii, 1701.

A Meffage from the Lords by Sir Richard Hot-

ford and Mr. Pitt.

Mr. Speaker, We are commanded by the Lords
to deliver to this Houfe the Anfwer of Edward
Earl of Orford, to the Articles exhibited againft

him by the Knights, Citizens, and Burgeffes in

Parliament affembled, in the Name of themfelves,

and of all the Commons of England, in mainte-

nance of their Impeachment againft the faid Earl
for high Crimes and Mifdemeanours, fuppofed to

be committed by him : And they delivered the

fame accordingly. /

Ordered, That the faid Anfwer be read to

Morrow Morning.

A Meffage from the Lords by Sir Richard HoU
ford and Mr. Pitt.

Mr. Speaker, The Lords have commanded us

to acquaint this Houfe, That on the firft Day of
April laft, this Houfe having Rnt up to their

Lordftiips an Impeachment agaii.ft William Earl

of Portland, for high Crimes and LVJifdenita-

nours ; and having alfo on the fifteenth Day of
the fame Month feverally impeached John Lord
Somers, and Charles Lord Halifax, of high Crimes
and Mifdemeanours ; their Lordftiips think them-
felves obliged to put this Houfe in mind, i'hat as

yet no particular Articles have been exhibited

againft the laid Lords; which, after Impeachments
have been fo long depending, is due in Juftice to

the Perfons concerned, and agreeable to the Me-
thods of Parliament in fuch Cafes.

Refolved, That an Anfwer be returned to the

Lords, That the Articles againft William Earl of
Portland, John Lord Somers, and Charles Lord
Halifax, are preparing, and in a fhort time this

Houfe will fend them up to the Houfe of Lords.

And the Meffengers were called in again, and

Mr. Speaker acquainted them therewith.

Veneris 1 6 die Maii, 1 70 r.

The Anfwer of Edward Earl of Oxford, to the

Articles of Impeachment againft him, was (ac-

cording to Order) read, and is as follows j viz.

The
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The Anfwer of Edward Earl of Orford, to the

Articles exhibited againfl him by the Knights,

Citizens, and Burgejfes in Parliament affembled,

in the Name of themfelves, and of all the Com-

mons of England, in maintenance of their Im-

peachment againfl the faid Earl for high Crimes

and Mifdemeanours, fuppofed to be committed by

him.

[This Anfwer being in the Lords Proceedings,

Vol. 5. Fag. 340—344, is here omitted.]

Ordered, That the faid Anfwer be referred to

the Committee appointed to draw up the Articles

of Impeachment.

Ordered, That the faid Committee do prepare a

Replication to the faid Anfwer ; and that the faid

Committee do fit de die in diem.

Mr. Harcourt reported from the Committee ap-

pointed to draw up Articles of Impeachment, That
they had drawn up Articles accordingly againft

John Lord Somers, Baron of Evefham, in mainte-

nance of the Impeachment againfl him for high

Crimes and Mifdemeanourc : And he read the

fame in his Place, and afterwards delivered them

in at the Clerk's Table ; where they were read,

Article by Article, and upon the Queftion feverally

put thereupon, agreed unto by the Houfe to be

Articles of Impeachment of high Crimes and Mif-

demeanours againft the faid Lord Somers ; and are

as follow ; viz.

Articles exhibited by the Knights; Citizens; and

Burgeffes in Parliament aftembled, in the Name of

tbemfetves, and of all the Commons of England,

againft John Lord Somers, Baron of Evefham,

in maintenance of their Impeachment againft him

for high Crimes and Mifdemeanours.

[Thefe Articles being in the Lords Proceedings,

Vol. 5. Pag. 345 to 356, are here omitted.]

Luna 19 die Maii, 1701.

TheengrofTed Articles of Impeachment againft

John Lord Somers were read, and fome Amend-
ments were made by the Houfe to one of them.

Ordered, That Mr. Harcourt do carry the faid

Articles up to the Lords.

Ordered, That Mr. Harcourt do alfo pray and

demand, That the faid John Lord Somers do give

fufficient Security to abide the Judgment of the

Houfe of Lords.

Mr. Harcourt reported, That he had (accord-

ing to Order) carried up to the Lords the Arti-

cles of Impeachment againft John Lord Somers,

and prayed and demanded that the faid John Lord

Somers do give fufficient Security to abide the

Judgment of the Houfe of Lords thereupon.

Mercurii 21 die Maii, 1701.

A Meffage from the Lords by Sir Robert Le-

gardznd Mr. Gery.

Mr. Speaker, The Lords command us to ac-

quaint this Houfe, That their Lordfhips having

been defired by the Earl of Orford, that a Day

may be appointed for his fpeedy Trial, their

Lordfhips finding no IfTue joined by Replication

of this Houfe, think fit to give Notice thereof to

'
this Houfe.

They alfo command us to acquaint this Houfe,

That they having on the firft Day of April lad

5 25
fent up to their Lord fhips an Impeachment againft
William Earl of Portland, for high Crimes and
Mifdemeanours ; and having alfo on the fif-

teenth Day of the fame Month impeached Charles
Lord Halifax, for high Crimes and Mifdemea-
nours; and there being as yet no particular Ar-
ticles exhibited againft the faid Lords, their
Lordfhips think themfelves obliged to put this
Houfe in mind thereof; which, after Impeach-
ments have fo long depended, is a Hardfhip to
the Perfons concerned, and not agreeable to the
ufual Methods and Proceedings of Parliament in
fuch Cafes.

Refolved, That this Houfe will fend an Anfwer
to the faid Meffages relating to the faid Impeach-
ments by MefTengers of their own.
And the MefTengers were called in, and Mr.

Speaker acquainted them therewith.

Veneris 23 die Maii, 1701.

Sir Bartholomew Shower reported from the
Committee appointed to draw up the Articles of
Impeachment, That they had confidered of the
Anfwer of Edward Earl of Orford, and had drawn
up a Replication thereunto, which they had di-

rected him to report to the Houfe ; which he read
in his Place, and afterwards delivered in at the
Clerk's Table; where the fame was read, and
(with an Amendment) agreed unto by the Houfe

:

And is as followeth ; viz.

the Commons have confidered the Anfwer of Ed-
ward Earl of Orford, to the Articles of Impeach-
ment exhibited againft him by the Knights, Citi-

zens, and Burgeffes affembled in Parliament ; and
do aver their Charge of high Crimes and Mifde-
meanours againft him to be true, and that the faid
Earl is guilty in fuch manner as he fiends accufed

and impeached; and that the Commons will be
ready to prove their Charge againft him, at fuch
convenient Time as fhall be appointed for that Pur-
pofe.

Ordered, That the faid Replication be en-
grofled.

Sir Bartholomew Shower alfo reported from the
faid Committee, That they had directed him to

move, that they may have Power to fend for

Perfons, Papers* and Records, that fhall be
thought neceffary to be ufed at the Trial of the

faid Earl ; and to proceed in the moft fpeedy and
fecret Way they can for the Advantage of the

Profecution.

Ordered, That the faid Committee have Power
to fend for Perfons, Papers, and Records, that

fhall be thought neceffary to be ufed at the Trial

of the faid Earl ; and to proceed in the moft
fpeedy and fecret Way they can for the Advantage
of the Profecution.

Ordered, That the faid Committee have Power
to fend fome of their Number to examine Mr.
Samuel Shepherd in the Tower.

Ordered, That the faid Committee do confider

of the Meffages from the Lords relating to the

Impeachments, and infpect the Precedents of

Meffages in relation to former Impeachments,

and report the fame to the Houfe.

Sabbati 24 die Maii, 1701.

A Meffage from the Lords by Sir John llojkins

and Sir Robert Legard.

Mr.
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Mr. Speaker, The Lords have commanded us

to deliver to this Houfe a Copy of the Anfwer
of John Lord Somers, Baron of Eve/ham, to the

Articles exhibited by the Knights, Citizens, and

BurgefTes in Parliament affembled, in the Name
of themfelves, and of all the Commons of Eng-

land, in maintenance of their Impeachment againft

him for high Crimes arid Mifdemeanours, fuppo-

fed to be by him committed J and they delivered

the fame in accordingly.

Luna 26 die Maii, 1701.

Ordered, That the Anfwer of the Lord Somers

to the Articles of Impeachment exhibited againft

him, be read to Morrow
o^Clock.

Morning at Eleven

Martis iy die Maii, 1761.

The Anfwer of the Lord Somers to the Articles

of Impeachment exhibited againft him was, ac-

cording to Order, read, and is as follows 5 viz.

The Anfwer of John Lord Somers, Baron of Eve-
fham, to the Articles exhibited by the Knights,

Citizens, and Burgeffes in Parliament affembled,

in the Name of themfelves, and of all the Com-

mons of England, in maintenance of their Impeach-

ment againft him for high Crimes and Mifdemeanours

fuppofed by him to be committed.

[This Anfwer being in Vol. 5. P. 345, & feq.

is here omitted.]

Ordered, That the faid Anfwer be referred to

the Committee appointed to draw up the Articles

of Impeachment.

Ordered, That it be referred to "the faid Com-
mittee to prepare a Replication thereunto.

The engrofTed Replication to the Anfwer of the

Earl of Orford to rhe Articles of Impeachment
exhibited againft him, was read.

Sabbati 31 die Mail, 1701.

Mr. Bromley reported from the Committee to

whom it was referred to draw up the Articles of

Impeachment, and who were to confider of the

Meffaees from the Lords relating; to the Im-
peachments, and infpec~t the Precedents of Mef-

fages in relation to former Impeachments, and

report the fame to the Houfe, That they had

confidered the faid Meffages, and infpected the

Precedents •, and that they had drawn up an An-
fwer to the MefTage from the Lords the twenty-

firft inftant, and had directed him to report the

fame to the Houfe ; which he read in his Place,

and afterwards delivered in at the Table •, where

the fame was read, and is as followeth •, viz.

In Anfwer to your Lordfhips Meffage of the

twenty-fnft inftant, the Commons have prepared

a Replication to the Earl of Orford''s Anfwer to

the Articles of Impeachment of high Crimes and
Mifdemeanours, exhibited againft him, and at

prefent defer bringing it up to your Lordfhips,

becaufe in the Trial of the feveral Impeachments
now depending, the Commons think it moft pro-

per, from the Nature of the Evidence that will

be given at the faid Trials, to begin with the Trial

of the Impeachment of John Lord Somers of high

Crimes and Mifdemeanours.

As to your Lordfhips other Meffage, the Com-
mons take it to be without Precedent, and un-

parliamentary ; they, as Profecutors, having a
Liberty to exhibit their Articles of Impeach-
ment in due time, of which they, who are to
prepare them, are the proper Judges ; and there-
lore, for your Lordfhips to affert, That having
not yet exhibited particular Articles againft Wil-
liam Earl of Portland, and Charles Lord Halifax, is

a Hardfhip to them, and not agreeable to the
ufual Methods and Proceedings in Parliament in
fuch Cafes, does, as they conceive, tend to the
Breach of that good Correfpondence betwixt the
Two Houfes, which ought to be mutually pre-
ferved,

Refolved, That the Houfe doth agree, That
the faid Anfwer be returned u> the Lords, to their
Lordfhips faid Meffages.

Ordered, That Mr. Bromley do Carry the faid
Anfwer to the Lords.

Sir Bartholomew Shower alfo reported from the
faid Committee, That they had drawn up a Re-
plication to the Anfwer of the Lord Somers to
the Articles of Impeachment exhibited ao-ainft

him, which they had directed him to report to
the Houfe •, which he read in his Place, and af-
terwards delivered in at the Clerk's Table, where
the fame was read and agreed unto by the Houfe :

And is as follows ; viz.

The Commons have confidered the Anfwer of
John Lord Somers to the Articles of Impeachment
exhibited againft him by the Knights, Citizens,
and Burgeffes affembled in Parliament, for high
Crimes and Mifdemeanours. The faid Commons
do aver their Charge againft the faid Lord Somers
to be true ; and do fay, that he is guilty in the
Manner as he ftands accufed and impeached ; and
the faid Commons will be ready to prove the fame
at fuch convenient Time as fhail be appointed for
that Purpofe.

Ordered, That the faid Replication be en-
grofTed.

A Meffage from the Lords by Sir John Hojkins
and Sir Robert Legard.

Mr. Speaker, The Lords have commanded us
to acquaint this Houfe, That their Lordfhips have
appointed Monday the ninth Day of June next, for
the Trial of Edward Earl of Orford, upon the Ar-
ticles brought up againft him by this Houfe, in

Weftminjler-Hall; and that this Houfe may reply,
if they think fit.

They alfo have commanded us to acquaint this

Houfe, That this Houfe having, on the firft

Day of April laft, fent up to their Lordfhips an
Impeachment againft William Earl of Portland^
for high Crimes and Mifdemeanours ; and having
alfo, on the fifteenth Day of the fame Month,
impeached Charles Lord Halifax for high Crimes
and Mifdemeanours ; and there being as yet no
particular Articles exhibited againft the faid

Lords, their Lordfhips think themfelves obliged
to put this Houfe in mind thereof; which, after

Impeachments have fo Jong depended, is a Hard-
fhip to the Perfons concerned, and not agreeable
to the ufual Methods of Parliament in fuch Cafes.

Refolved, That an Anfwer be returned to the
faid Meffage, relating to the appointing a Time
for the Trial of the Earl of Orford, and to the
Articles of Impeachment againft the Earl of
Portland, and Lord Halifax ; and this Houfe will
return an Anfwer by Meffengers of their own.
And the Meffengers were called in again, and
Mr. Speaker acquainted them therewith.

Refolvtd%.
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Refolved, That a Committee be appointed to

confider of the (aid Meflages, and to learch Pre-

cedents in relation thereunto, and to draw up an

Anfwer to be returned to the Lords, and a Com-
mittee was accordingly appointed, and they to fit

de die in diem.

Mercurii 4 die Junii, xyoi.

A Meffage from the Lords by Sir Richard

Holford and Mr. Pitt.

Mr. Speaker, The Lords do think fit, upon

Occafion of the Meffage from this floufe of the

thirty-firft of May, to acquaint this Houfe, That

having been defired by the Lord Somers, that a

Day may be appointed for his fpeedy Trial ; and

their Lordfhips finding no Iffue joined, by Re-

plication of the Houfe of Commons, judge it

proper to give them Notice thereof, that the

Commons may reply, if they think fit ; and at

the fame time their Lordfhips let the Commons
know, That they will proceed to the Trial of

any of the impeached Lords, whom the Com-
mons fhall be ready firft to begin with, fo as

there may be no Occafion taken from thence for

any unreafonable Delay in the Profecution of any

of them : And further to acquaint them, That

having fearched their own Journals, they do not

find that after a general Impeachment there has

ever been fo long a Delay of bringing up the par-

ticular Articles of Impeachment, fitting the Par-

liament : And therefore the Lords do think they

had Reafon to affert, That it was a Hardfhip to

the two Lords concerned (efpecially after their

Lordfhips had put the Houfe of Commons in

mind of exhibiting fuch Articles) and not agree-

able to the ufual Proceedings in Parliament ; and

as the Lords do not controvert what Right the

Commons may have of impeaching in general

Terms, if they pleafe ; fo the Lords, in whom
the Judicature does intirely refide, think them-

felves obliged to affert, That the Right of li-

miting a convenient Time for bringing the par-

ticular Charge before them, for the avoiding De-

lay in Juftice, is lodged in them.

The Lords hope the Commons on their Part

will be as careful not to do any thing that may tend

to the Interruption of the good Correfpondence

between the Two Houfes, as the Lords fhall ever

be on their Part •, and the beft way to preferve that

is, for neither of the Two Houfes to exceed thofe

Limits which the Law and Cuftom of Parliament

'

have already eftablifhed.

Mr. Harcourt, according to Order, reported

from the Committee, who were appointed to

confider of the Meffage from the Lords of Satur-

day laft, and fearch Precedents in relation there-

unto, and prepare an Anfwer to the faid Meffage,

That they had confidered the faid Meffage, and
fearched Precedents, and had drawn up an An-
fwer accordingly, which they had directed him
to report to the Houfe ; which he read in his

Place, and afterwards delivered in at the Clerk's

Table ; where the fame was read, and, with fome
Amendments, agreed unto by the Houfe, and is

as followcth ; viz.

The Commons, on Confideration of your
Lordfhips Meffage to them of the thirty-firft of
May, concerning the harl of Orford, think it

their undoubted Right, when feveral Perfons
ftar.d impeached before your Lordfhips, to bring

Vol. VIII.

to Trial fuch of them in the firft Place as the

Commons apprehend, from the Nature of the

Evidence, ought firft to be proceece 1 againft,

to the Intent all fuch Offenders may in due time

be brought to Juftice ; and that no_ Day ought

to be appointed by your Lordfhips for the Trial

of any Impeachment by the Commons, without

fome previous Signification to your Lordfhips

from the Commons, of their being ready to pro-

ceed thereon.

The Commons could not receive this Mef-
fage from your Lordfhips without the greateft

Surprize ; your Lordfhips Proceedings in this

Cafe being neither warranted by Precedents, nor

(as the Commons conceive) confiftent with the

Methods of Juftice, or with Reafon: Wherefore

the Commons cannot agree to the Day appointed

by your Lordfhips for the Trial of the Earl of

Orford.

As to your Lordfhips Meffage at the fame'

time, relating to the Earl of Portland and Charles

Lord Halifax, the Commons take the fame to

be without Precedent, and unparliamentary ; and
conceive your Lordfhips frequent Repetition

thereof in fo fhort a Time after the Commons
had tranfmitted to your Lordfhips their Articles

againft two of the impeached Lords, and were

daily preparing their Articles againft the others,

manifeftly tends to- the Delay of Juftice, in ob-

ftructing the Trials of the impeached Lords, by
introducing Difputes in Breach of that good
Correfpondence between the Two Houfes, which

ought inviolably to be preferved.

Ordered, That Mr. Harcourt do carry the faid

Anfwer to the Lords.

A Motion being made, and the Queftion being

put, That the engroffed Replication to the An-
fwer of the Lord Somers to the Articles of Im-
peachment exhibited againft him, be now read j

It paffed in the Negative.

Ordered, That the Meffage from the Lords this

Day touching the Impeachments, be taken into

Confideration to Morrow Morning.

Jovis 5 die Junii, 1701.

The Houfe, according to Order, proceeded to

take into Confideration the Meffage yefterday

from the Lords relating to the Impeachments

;

and the fame being read,

Refolved, That a Conference be defired with

the Lords, upon the Subject-Matter of the faid

Meffage.

Ordered, That the faid Meffage be referred to

the Committee appointed to draw up the Articles

of Impeachment ; and that they do draw up what

is to be offered to the Lords at the faid Confe-

rence.

Veneris 6 die Junii, 1701.

Mr. Harcourt reported from the Committee
appointed to draw up Articles of Impeachment,
and who were to confider of the Meffage from
the Lords the fourth of June inftant, and to draw
up what fhall be offered at a Conference with the

Lords upon the Subject- Matter of the faid Mef-
fage, That they had drawn up the fame accord-

ingly, and had directed him to report the fame to

the Houfe •, which he read in his Place, and after-

wards delivered in at the Clerk's Table ; where

the fame was read, and agreed unto by the Houfe,

and is as followcth •, viz.

6 S The
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The Commons have defired this Conference

upon your Lordfhips Mefiage of the fourth of

"June, in order to preferve a good Correfpon-

dence with your Lordfhips ; which will always

be the Endeavour of the Commons, and is at this

time particularly necefifary, in order to bring the

impeached Lords to a fpeedy Trial ; and becaufe

the Meffages which your Lordfhips have thought

fit to fend to the Commons, and the Anfwers

thereunto, feem not to tend towards expediting

the Trials, which the Commons fo much defire,

but may rather furnifh Matter of Difpute between

the Two Houfes, the Commons therefore choofe

to follow the Methods formerly ufed with good
Succefs upon the like Occafion -, and for the more
fpeedy and eafy adjufting and preventing any

Differences which have already happened, or

may arife, previous to, or upon thefe Trials,

the Commons do propofe to your Lordfhips, That
a Committee of both Houfes be nominated to

confider of the moft proper Ways and Methods
of proceeding on Impeachments, according to the

Ufage of Parliament.

Ordered, That Mr. St. John do go to the Lords,

and defire the faid Conference.

Mr. St. John reported, That he having (accord-

ing to Order) been at the Lords, to defire a Con-
ference, the Lords do agree to a Conference

accordingly, and appoint the fame prefently in

the Painted Chamber.
Ordered, That the Committee who were ap-

pointed to draw up Articles of Impeachment, do

manage the faid Conference.

And the Managers went to the Conference;

and b^ing returned,

Mr. Harcourt reported, That they had been at

the Conference, and delivered to the Lords what

the Houfe had directed ; and that the impeached

Lords were not at the Conference.

Luna 9 die Junii, 1701:

Mr. Bruges reported from the Committee, to

whom it was referred to draw up Articles of Im-

peachment, That they had drawn up Articles

accordingly againft Charles Lord Halifax, which

they had directed him to report to the Houfe ;

which he read rn his Place, and afterwards deli-

vered in at the Clerk's Table ; where the fame

were read, and agreed unto by the Houfe, and

are as follow ; viz.

Articles exhibited by the Knights, Citizens, and

Burgeffes in Parliament affembled, in mainte-

nance of their Impeachment, againft Charles

Lord Halifax, of High Crimes and Mifdemea-
nours.

[Thefe Articles being printed in Vol. 5. Pag.

367. &feq. are here omitted.]

A Mefiage from the Lords, by Sir Richard

Holford and Mr. Gery.

Mr. Speaker, We are commanded by the Lords

to acquaint this Houfe, That,*

" In Anfwer to the Mefiage of the Houfe of
" Commons of the fourth inftant, the Lords
" fay, by their McfTage fent on the third, where-

" in they declare themfelves ready to proceed to
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the Trial of any of the impeached Lords whom
the Commons fhall be firft ready to begin with,

they have given a full Proof of" their Willing-
nefs to comply with the Commons in anything
which may appear reafonable, in order to the

fpeedy determining of the Impeachments now
depending : And therefore (as the Lords con-
ceive) the Commons had no Occafion to begin
any Difpute on that Head ; fo their Lordfhips
are careful to decline entering into a Contro-
verfy, which feems to them to be of no Ufe at

prefent.

"• The Lords think themfelves obliged to af-

fert their undoubted Right to appoint a Day
for the Trial of any Impeachment depending
before them, if they fee good Caufe for it,

without any previous Signification from the

Commons of their being ready to proceed ;

which Right is warranted by many Precedents,

as well as confonant to Juftice and Reafon ;

and their Lordfhips, according to the Example
of their Anceftors* fhall always ufe that Right,
with a Regard to the equal and impartial Ad-
miniftration of Juftice, and with a due Care to

prevent unreafonable Delays.
*' This being the Cafe, the Lords can't but
wonder that the Commons, without any Foun-
dation for it, fhould make ufe of Expreflions

which, as their Lordfhips conceive, have never
been ufed before by one Houfe of Parliament
to another ; and which, if the like were re-

turned, muff, necefiarily deflroy all good Cor-
refpondence between the Two Houfes.
" The laft Part of the Commons Mefiage be-
ing in effect a Repetition only of their former
of the thirty-firft of May, to which the Lords
have already returned a full Anfwer, their

Lordfhips think it not requifite to fay more,
than that they cannot apprehend with what
Colour their calling upon the Houfe of Com-
mons to fend up Articles againft two Lords,
whom the Commons have fo long fince im-
peached in general Terms, can be faid to tend

to the Delay of Juftice. And therefore as the

Lords think the Commons ought to have fo'r-

born that Reflexion j fo their Lordfhips, irt

faying no more upon the Occafion of this Mef-
fage of the Commons, think they have given

a convincing Proof of their Moderation, and of
their fincere Defire of preferving a good Cor-
refpondence between the Two Houfes, which is

fo neceflary for the publick Security, as well .

as doing Right upon the Impeachments.

Ordered, That the faid Mefiage, relating to

the Impeachments, be referred to the Committee
who were appointed to draw up Articles of Im-
peachment, and to fearch Precedents, and to draw
up an Anfwer thereunto.

A Mefiage from the Lords, by Sir Richard

Holford and Mr. Gery.

Mr. Speaker, We are commanded by the Lords
to acquaint this Houfe, That the Lords have
appointed the Trial of John Lord Somers ori

Friday next, on the Impeachment againft him by

this Houfe.

Ordered, That the faid Mafiage be taken into

Confideration to Morrow Morning.

* Though this Meffage is printed in Vol. 5. Pag. 361. yef, to preferve the Connexion, and as it is printed in the Commons

Proceedings, is here inferted ; as are Come other Meffages.
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Martis 10 die jiuiii, 1701.

Mr. Rarcourt reported from the Committee,

to whom it was referred to draw up Articles ot

Impeachment, That they had ( according to

Order) drawn up an Anfwer to the MefTage from

. the Lords yefterday, which they had directed

him to report to the Houfe; which he read in

his Place, and afterwards delivered in at the

Clerk's Table ; where the fame was read, and

(with an Amendment) agreed unto by the Houfe,

and is as followeth ; viz.
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" The Commons, in hopes of avoiding all In-

terruptions and Delays in proceeding againft

the impeached Lords, . and the many Incon-

veniencies which might arife thereby, having

propofed to your Lordfhips at a Conference,

That a Committee of both Houfes might be

nominated to confider of the moft proper Ways
and Methods of proceeding on Impeachments

;

think they might juftly have expedfed your

Lordfhips Compliance with their faid Propo-

rtion, inftead of your Lordfhips Anfwer to

their MefTage of the fourth inflant, which they

yefterday received. In which Anfwer of your

Lordfhips, though many Matters of great

Exception are contained, a fuitable Reply
whereunto would inevitably deftroy all good
Correfpondence between the Two Houfes ; yet

the Commons, from an earneft Defire to pre-

ferve the fame, as well as to give the moft con-

vincing Proof of their Moderation, and to

fhew their Readinefs to bring the impeached

Lords to fpeedy Juftice, at prefent infift only

on their Propofition for a Committee of both

Houfes to fettle and adjuft the neceffary Prer

liminaries to the Trials ; particularly, Whe-
ther the impeached Lords fhall appear on their

Trials at your Lordfhips Bar as Criminals

;

Whether, being under Accufations of the fame
Crimes, they are to fit as Judges on each others

Trials for thofe Crimes, or can vote in their

own Cafes, as we find by your Lordfhips

Journals, fince their being impeached, they

have been admitted to do ; which Matters,

and fome others, being neceffary to be adjuft-

ed, the Commons cannot but infift on a Com-
mittee of both Houfes to be appointed for

that purpofe. Their departing from which
would be giving up the Rights of the Com-
mons of England, known by unquestionable

Precedents and the Ufage of Parliament, and
making all Impeachments (the greateft Bul-

wark of the Laws and Liberties of England')

impracticable for the future.

Ordered, That Mr. Harcourt do carry the An-
fwer to the Lords.

The Houfe (according to Order) proceeded

to take into Confideration the MefTage from the

Lords yefterday, whereby they acquainted this

Houfe, That they have appointed the Trial of

"John Lord Somers on Friday next, on the Im-
peachment againft him ; and the fame was read.

Ordered, That the faid MefTage be referred to

the Committee appointed to draw up Articles

of Impeachment, to prepare an Anfwer to the

faid MefTage.

A MefTage from the Lords, by Sir Richard

Ilolford ami Mr. Gcry.

Mr. Speaker, The Lords do defire a prefent

Conference wich this Houfe in the Painted Cham-
ber, upon the Subject:- Matter of the laft Confe-
rence.

To which the Houfe agreed ; and the MeP-
fengers were called in again, and Mr. Speaker
acquainted them therewith.

Ordered, That the Committee that managed
the laft Conference, do manage this Conference.
And the Managers went to the Conference ;

and being returned,

Mr. Harcourt reported, That he had (accord-

ing to Order) carried the faid Anfwer to the

Lords.

Mr. Harcourt alfo reported, The Managers ap-
pointed had met the Lords at the Conference;
and that the Conference, on the Part of the

Lords, was managed by the Duke of Devon/hire,

who acquainted them,

" That the Lords have defired this Conference
upon Occafion of the laft Conference, in order
to preferve a good Correfpondence with the
Houfe of Commons, which they fhall always
endeavour.
" As to the late MefTages between the Two
Houfes, their Lordfhips are well aflured, that
on their part nothing has pafTed but what was
agreeable to the Methods of Parliament, and
proper to preferve that good Underftanding
between both Houfes which is neceffary for
the carrying on of the publick Bufinefs.
" As to the Propofal of the Commons, That
a Committee of both Houfes fhould be ap-
pointed, to confider of the Ways and Methods
of Proceedings on Impeachments, their Lord-
fhips cannot agree to it

;

1. " Becaufe they do not find that fuch a
Committee was appointed on Occafion of Im-
peachments for Mifdemeanours ; and their
Lordfhips think themfelves obliged to be ex-
tremely cautious in admitting any thing new
in Matters relating to Judicature.

2. " That although a Committee of this Na-
ture was agreed to upon the Impeachments of
the Earl of Danby and the five Popifh Lords
for High Treafon ; yet it was upon occafion
of feveral confiderable Queftions and Difficul-
ties which did then arife. And their Lord-
fhips do not find that the Succefs in that In-
ftance was fuch, as fhould encourage the pur-
fuing the fame Methods again, though in the
like Cafe : The Lords obferving, that after
much Time fpent at that Committee, the Dif-
putes were fo far from being there adjufted,
that they occafioned an abrupt Conclufion of a
Seflion of Parliament.

3. " Their Lordfhips are of Opinion, That
the Methods of Proceedings on Impeachments
for Mifdemeanours are fo well fettled by the
Ufage of Parliament, that they do not forefee
any Difficulties likely to happen; at leaft none
have been yet ftated to them : And all the Pre-
liminaries in the Cafe of Stephen Goudett, and
others (which was the laft Inftance of Impeach-
ments for Mifdemeanours) were eafily fettled

and agreed to without any fuch Committee.
4. " The Lords cannot but obferve, That
this Propofal of the Commons comes fo very
late, that their Lordfhips can expect no other
Fruit of fuch a Committee, but the preventing
of the Tiials during this i'eflion.

" The
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" The Lords allure the Commons, That in

V cafe any Difficulties fhall ariie in the Progrefs
" of tbeie Trials (which their Lordfhips do not
'"' forefce) they will be ready to comply with the
" Commons in removing them, as far as Juftice
*• and the Ufage of Parliament will admit.

Ordered, That the faid Report be taken into

Confideration to Morrow Morning.

Mercurii n diejtinii, 1761.

The Houfe (according to Order) took into

Confideration the Report of the Conference with
the Lords yefterday.

Ordered, That a free Conference be defired

with the Lords upon the Subject- Matter of the

laft Conference.

Mr. Har-court reported from the Committee
appointed to draw up Articles of Impeachment,
That they had, according to Order, drawn up
an Anfwer to the Meffage from the Lords ort

Monday laft, for appointing the Trial of the

Lord Somers upon Friday next, which they had
directed him to report to the HoUfe ; which he

read in his Place, and afterwards delivered in at

the Clerk's Table ; where the fame was read,

and agreed unto by the Houfe, and is as follow-

eth, viz.

" The Commons, on Monday laft, received a

Meffage from your Lordfhips, That your

Lordfhips had appointed the Trial of John
Lord Somers upon Friday next, on their Im-
peachment againft him ; in which they obferve

your Lordfhips have not nominated any Place

for his Trial, though your Lordfhips thought

fit to make that Matter on the laft Impeach-

ment for Mifdemeanour the Subject of a long

Debate^
" And they cannot but take Notice, That
your Lordfhips have taken as long a Time to

give your Anfwer to the Commons Defire of

a Committee of both Houfes, delivered at a

Conference on Friday laft, as you are pleafed

to allow the Commons to have of the Day ap-

pointed by your Lordfhips for the faid Trial.

" Your Lordfhips appointing fo fhort a Day,
efpecially whilft the Propofition made to your

Lordfhips for a Committee of both Houfes

was undetermined, the Commons take to be

fuch a Hardfhip to them, and fuch an Indul-

gence to the Perfons accufed, as is not to be

paralleled in any Parliamentary Proceeding.
" The Commons muft likewife acquaint your

Lordfhips, That their Experienee of the In-

terruption of a former Trial on an Impeach-

ment for Mifdemeanours, for want of fettling

the Preliminaries between the Two Houfes, ob-

liges them to infift on a Committee of both

Houfes for preventing the like Interruption.

" And they conceive 'twould be very prepo-

fterous for them to enter upon the Trial of

any of thofe Lords, till your Lordfhips difco-

ver fome Inclination to make the Proceeding

thereupon practicable ; and therefore they

think they have Reafon to infift upon another

Day to be appointed for the Trial of the Lord
Somers. And the Commons doubt not but to

fatisfy your Lordfhips, at a free Conference,

of the Neceffity of having a Committee of

both Houfes, before they can proceed upon

the faid Trial.
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Ordered, That Mr. Harcourt do carry the faid
Anfwer to the Lords.

Ordered, That Col. Granville do go to the
Lords, and defire the free Conference.
Mr. Harcourt reported, That he had (accord-

ing to Order) delivered the Anfwer to the Lords
Meffage.

Jovis 12 die Junii, iyoi.

Colonel Granville reported 1

, That he having
(according to Order) been at the Lords to defire

a free Conference with their Lordfhips upon the
Subject-Matter of the laft Conference, the Lords
anfwered, That they will fend an Anfwer by
Meffengers of their ©wft.

The engroffed Articles of Impeachment againft
Charles Lord Halifax were read.

Ordered, That the Articles be carried to the
Lords.

Ordered, That Mr. Bruges do carry the faid

Articles to the Lords.

Ordered, That he do alfo pray and demand,
That Charles Lord Halifax do give fufficient Se-
curity to abide the Judgment of the Houfe of
Lords.

(

A Meffage from the Lords by Dr. Newton and
Mr. Gery.

Mr. Speaker, We are commanded by the Lords
to acquaint this Houfe, That,
" In Anfwer to the Meffage from the Houfe

" of Commons of the tenth Inftant, the Lords
" fay, That although they take it to be unpar-
" liamentary in many Particulars, yet to fhew
" their real Defire of avoiding Difputes, and re-

" moving all Pretence of delaying the Trials of
" the impeached Lords, they will only take
" Notice of that Part of their Meffage wherein
" the Commons propofe-fome Things as Difficul-

" ties in refpect of the Trials, which Matters re-

** lating wholly to their Judicature, and to their

" Rights and Privileges as Peers, they think fit

" to acquaint the Commons with the following

" Resolutions of the Houfe of Lords.

I. 'that no Lord of Parliament, impeached °J

High Crimes and Mifdemeanours, and coming to

his Trial, Jhall, upon his Trials be without the

Bar.

II. That no Lord of Parliament, impeached of
High Crimes and Mifdemeanours, can be precluded

from Voting on any Occafion, except in his own
Trial.

" Their Lordfhips further take Notice of a

Miftake in Point of Fact alledged in the Mef-
fage of the Commons, it no way appearing

upon their Journals, that the Lords impeached
have voted in their own Cafe.

" The Lords, being well affured that all the

Steps that have been taken by them in relation

to thefe Impeachments, are warranted by the

Practice of their Anceftors, and the Ufage of

Parliament, have Reafon to expect the Trials

fhall proceed without Delay.

Alfo, That they are commanded by the Lords

to acquaint this Houfe, That,
" In Anfwer to the Meffage of the Houfe of

" Commons yefterday, the Lords fay, That they

" cannot give a greater Evidence of their fincere

" and hearty Defires of avoiding all Differences

" with the Houfe of Commons, and of proceed-

ing
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** ing on the Trials of the Impeachments, than
" by nut taking notice of the ieveral juft Excep-
" tions to which that Melfage is liable, both as

" to the Matter and Exprefiions.

" The Lords have nothing farther from their

" Thoughts, than the going about to do any
" thing which might have the leaft Appearance

of Hardfhip with relation to the Commons.
" But the Anfwer of the Lord Somers to the

Articles exhibited againft him, having been fent

down to the Commons on the twenty-fourth of

May laft, and they having by their MefTage
" of the thirty-firrt of May fignified to their

*' Lordfhips their Intention of beginning with
" the Trial of his Impeachment in the firft place ;

" The Lords, considering how far the Sefiion

" is advanced, thought it reafonable to appoint
" the thirteenth inftant for the faid Trial, their

" Lordfhips finding feveral Precedents of ap-
** pointing Trials in Impeachments within a

" fhorter time.

" The Lords alfo think it incumbent upon
*' them to endeavour to difpatch the Trials of
" all the impeached Lords before the Rifing of
" the Parliament. This is what Juftice requires,

" and cannot be looked upon as a Matter of In-

" dulgency : Nevertheless, that the Commons
*' may fee how defirous their Lordfhips are to

'* comply with them in any thing which may be
" confident with Juftice, they have appointed
'.' the Trial of Impeachment againft John Lord
" Somers on Tuefday the feventeenth of this inftant

" June, at Ten o'Clock in the Forenoon, in the
" rioufe of Lords, which will be then fitting in

" Wefiminfier-Hall.

Alfo, That they were commanded by the Lords
to acquaint this Houfe, That the Lords do agree

to a free Conference with the Commons, as de-

fired ; and do appoint to Morrow at One o'Clock

in the Painted Chamber.

Ordered, That the faid two firft Mefiages be

referred to the Committee who were appointed to

draw up the Articles of Impeachment.

Veneris 13 die Junii, 1701.

Mr. St. John reported from the Committee to

whom it was referred to draw up the Articles of
Impeachment, and to whom the Mefiages from
the Lords yefterday were referred, That they

had drawn up an Anfwer to the faid Mefiages,

which they had directed him to report to the

Houfe-, which he read in his Place, and after-

wards delivered in at the Clerk's Table ; where
the fame was read and agreed unto by the Houfe,
and is as followeth ; viz.

" The Houfe of Commons find greater Rea-
fon to infift upon their Propofal of a Commit-
tee of both Houfes from the two Mefiages re-

ceived yefterday from your Lordfhips ; for

their Ambiguity and Uncertainty do fhew the

Methods of former Parliaments to be the moft
proper way for Difpatch of Bufinefs.

" The Commons have been obliged to em-
ploy that Time in confidering and anfwering
your Lordfhips Mefiages, which otherwife

would have be<n fpent in preparing fur the

Lord Somers's 1 rial •, fo that the Delay muft
be charged where the O.cafion arifeth. And
the Commons have defired a Committee of
Vol. VIII.
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both Houfes, to adjuft the Preliminaries of the

Trials, cannot but think it ftrange your Lord-
fhips fhouki come to Refolutions upon two of

thole Points, while the Propofal of the Houfe
of Commons is under Debate at Conferences

bet.veen the Two Ploufes, the Commons hav-

ing other Difficulties to propofe, which con*

ceni them as Profecutors, and all future Im-
peachments.
" And though the Commons leave the Subject

of your Lordfhips ' Refolutions, with other

things, to be debated at a Committee of both

Houfes •, yet they cannot but obferve that your

Lordfhips fecond Refolution is no direct An-
fwer to the Commons Propofal; which was>

Whether Peers impeached of the fame Crimes

fhall vote for each other upon their Trial for

the fame Crimes : And the Commons cannot

believe that any fuch Rule can be laid down
in plain Words, where there is a due Regard
to Juftice.

" And as to what your Lordfhips obferve,

That there is a Miftake in Point of Fact al-

ledged by the Commons; this Houfe may take

notice of the Cautions ufed by your Lord-
fhips, in wording that Part of your MefTage

;

for they know your Lordfhips are too well

acquainted with the Truth of the Fact, to

affirm that the impeached Lords did not,vote

in their own Cafes : And though the appear-

ing or not appearing upon your Lordfhips

Journal, does not make it more or lefs agree-

able to the Rules of Juftice ; yet the Commons
cannot but add this further Obfervation from
your Lordfhips Journal, That the impeached
Lords Prefence is not only recorded when
thole Votes pafied, but they alfo find fome of
'them appointed of Committees for preparing

and drawing up the Mefiages and Anfvvers to

the Houfe of Commons ; which they do not

think has been the belt Expedient for preferv-

ing a good Correfpondence between the Two
Houfes, or adjulting what will be necefiary

upon thefe Trials : And therefore the Com-
mons cannot think it agreeable to the Rules

of Parliament for them to appear at a Trial,

till all necefiary Preliminaries are firft fettled

with your Lordfhips.

Ordered, That the faid Anfwer be fent to the

Lords.

Ordered, That Mr. St. John do carry the faid

Anfwer.

Ordered, That the Committee who managed
the laft Conference do manage the free Confe-

rence.

And the Managers went to the Conference ;

and being returned,

Mr. liar court reported what had happened at

the Conference in a Speech of the Lord Haver-

Jhafn, upon which the Managers thought fit to

withdraw from the Conference, to the end they

might acquaint the Houfe therewith.

Ordered, That the Managers do withdraw into

the Speaker's Chamber, and collect the Matter

of the Conference, and what was faid by the

Lord Ilaverjham, and report the fame to the Houfe.

And the Committee withdrew ; and the Houfe

adjourned till the Return of the Committee.
6 T The
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The Committee being return'd,

Mr. Has court reported the Matter of the free

Conference, and the Words which the Lord

EaverJJjam had fpoke thereat, which he read in

his PLce, and afterwards delivered in at the

Clerk's Table, where the fame was read, and is

as folloWech, viz.

*« That the Managers appointed by this Houfe

met the Lords at a free Conference, the Sub-

ject Matter whereof was open'd by Mr. Har-

court, and immediately afterwards further ar-

»ued by Sir Bartholomew Shower,

" It was infilled on by each of them, That the

Reafons offered by their Lordfhips at the laft

Conference, were not fufficient for their Lord-

fhips difagreeing to a Committee of both

Houfes, defired by the Commons at the firft

Conference.
" That notwithftanding thofe Reafons, the

Commons ftill thought a Committee of both

Houfes abfolutely neceffary for adjufting and

preventing fuch Differences as had happen'd,

or might arife previous to, or upon the Trials

;

and therefore infilled that fuch a Committee

fhould be appointed, before the Commons
could proceed on any Trial.

" 'Twas urged as one Reafon for fuch a Com-
mittee, That many Difficulties might happen,

whereby the Trials might be obftru&ed, if the

Preliminaries fhould not be firft adjufted ; as

one Inftance, that Point of feveral Lords being

under Impeachments of the fame Crimes,

voting on each others Trials, was mention'd.

" The Lord Steward firft replied, and nothing

was offer'd by his Grace but what was material

and pertinent to the Matter in Queftion, and

agreeable to the Method of Parliament in free

Conferences.
»' That John Lord Haver/ham fpoke immedi-

ately after, and in. his Lordfhip's Difcourfe

ufed thefe, or the like Expreffions.
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ONE Thing there is, though I can't /peak to

it, becaufe I am bound up by the Orders of

the Houfe ; yet it mufi have fome Anfwer: "That

is, as to the Lords voting in their own Cafe ; it re-

quires an Anfwer, though I can't go into the Debate

of it. The Commons tbemfelves have made this

Precedent, for in thefe Impeachments they have al-

low'd Men guilty of the fame Crimes to vote in their

own Houfe, and therefore we have not made any

Diflinolion in our Houfe, that fome fhould vote,

andfome not. The Lords have fo high an Opinion

of the Juflice of the Houfe of Commons, that they

hope Juflice fhall never be made ufe of as a Mafk

for any Defign ; and therefore give me Leave to fay

(though I am not to argue it) 'tis a plain Demon-

jlration, that the Commons think thefe Lords inno-

cent ; and I think the Propofition is undeniable,

for there are feveral Lords in the fame Crimes,

in the fame Fails, there is no Difinclion : And

the Commons leave fome of thefe Men at the

Head of Affairs, near the King's Perfon, to do

any Mifchief if their P£rfons uere inclined to it,

and impeach others, when they are both alike

Guilty, and concern'd in the fame Fails. This is

a Thing I was in hopes I fhould never have heard

afferted, when the Beginning of it was from the

Houfe of Commons.

" Thefe Expreffions were inftantly objected

« to by Sir Cbripphcr Mufgrave ; and the Ma-

" nagers took them to be fo great an Afperfion
" on the Honour of this Houfe, that they
" thought themfelves obliged in Duty immedi-
" ately to withdraw from the free Conference.

As the Managers were withdrawing, his Grace
my Lord Steward fpoke to the Effect following j

" That he hoped we wouU not think that Lord
" had any Authority from the Houfe of Lords,
" to ufe any fuch Expreffions towards, the Com-
" mons.

Refolved, That John Lord Haver/ham hath,

at the free Conference this Day, utter'd moft
fcandalous Reproaches and falfe Expreffions,

highly reflecting upon the Honour and Juflice of

the Houfe of Commons, and tending to the

making a Breach in the good Correfpondence be-

tween the Lords and Commons, and to the inter-

rupting the publick Juflice of the Nation, by de-

laying the Proceedings on the Impeachments.

Refolved, That John Lord HaverfJmm be
charged before 'the Lords, for the Words fpoken
by the faid Lord this Day at the free Conference

:

And that the Lords be defired to proceed in

Juflice againft the faid Lord Haverfham, and to

inflict fuch Punifhment upon the faid Lord, as

fo high an Offence againft the Houfe of Com-
mons does deferve.

Ordered, That Sir Chriftopher Mufgrave do carry

the faid Charge and Refolution to the Lords.

A Meffage from the Lords by Dr. Newton and
Mr. Gery. „

Mr. Speaker, The Lords having being inform'd

by their Managers, that fome Interruption hap-

pen'd at the free Conference, which their Lord-
fhips are concern'd at, becaufe they wifh that

nothing fhould interrupt the publick Bufinefs

;

do defire the Commons would come again pre-

fently to the faid free Comference, which they

do not doubt will prove the beft Expedient to

prevent the Inconvenience of a Mifunderftanding

upon what has paft,

Refolved, That this Houfe will fend an Anfwer
by Meffengers of their own.

And the Meffengers were call'd in again, and

Mr. Speaker acquainted them therewith.

Sir Chriflopher Mufgrave reported, That he had

been at the Lords, and (according to Order)

deliver'd the Charge and Refolution of the

Houfe, relating to the Lord Haverfham.

Sabbati 14 die Junii, 1701.

A Meffage from the Lords by Sir John Hof*

kins and Dr. Newton.

Mr. Speaker, The Lords have commanded us

to acquaint this Houfe,

That upon the Occafion of their laft Meffage

yefterday, in order to continue a good Correfpon-

dence between the Two Houfes, their Lordfhips

did immediately appoint a Committee to ftate

the Matter of the free Conference, and alfo to

infpecl Precedents of what has happen'd of the

like Nature; and that the publick Bufinefs may
receive no Interruption, the Time defired by their

Lordfhips for renewing the free Conference be-

ing elapfed, their Lordfhips defire a prefent free

Conference in the Painted Chamber, upon the

Subjed-Matter of the laft free Conference.

Refolved, That this Houfe will fend an Anfwer

by Meffengers of their own.

And the Meffengers were called in again, and

Mr. Speaker acquainted them therewith.

Refolved)
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Refohed, That an Anfwer be rcturn'd to the

Lords, That the Commons are extremely defi-

rous to preferve a good Correfpondence between

the Two Houfes, and to expedite che Trials of

the impe&ch'd Lords; but do conceive 'tis not

confident with the Honour of the Commons to

renew the free Conference, until they have re-

ceived Reparation by their 1 ordihips doing Ju-
llice upon John Lord Haver/ham, for the Indig-

nity he Yefterday offer'd to the Houfe of Com-
mons.

Ordered, That the Lord Cheine do carry the

faid Anfwer to the Lords.

Mr. Bruges reported, That he had carried the

Articles of Impeachment againft Charles Lord
Halifax to the Lords, and had demanded, That the

faid Lord Halifax do give Security to abide the

Judgment of the Houfe of Lords.

The Lord Cheine reported, That he had (ac-

cording to Order) been at the Lords, and deli-

vered the Anfwer to their Lordfhips Meffage.

Luna 16 die Junii, 1701.

A Meffage from the Lords by Sir Richard

Holford and Dr. Newton.

Mr. Speaker, We are commanded by the Lords

to acquaint this Houfe, That the Lord Somers

having inform'd the Lords, that Sir Stephen Fox,

John Smith, Efq; William Lownds, Efq; Ste-

phen Harvey, Efq-, and William Guljlon, Efq;

Members of this Houfe, may be material Wit-
neffes for him, at his Trial on Tuefday next in

Wejlmhfter-Hall, the Lords defire that they may
have Leave to attend and give their Teftimonies

at the faid Trial. And that a Letter which his

Majefty was pleafed to write to him in 1698, be-

ing now in this Houfe, will be neceffary for his

Defence at his Trial, they defire that the faid

Letter may be produced at the faid Trial.

Refohed, That this Houfe will fend an An-
fwer to the faid Meffage by Meffengers of their

own.
And the Meffengers were call'd in again, and

Mr. Speaker acquainted them therewith.

Ordered, That the Committee who were ap-

pointed to draw up the Articles of Impeachment,
do confider of the Reafons why this Houfe can-

not proceed to the Trial of the Lord Somers to

Morrow Morning, and report the fame to the

Houfe.

Ordered, That the faid Meffage be referred to

the faid Committee.

A Meffage from the Lords by Sir John Franck-

lyn and Sir Richard Holford.

Mr. Speaker, We are commanded by the

Lords to acquaint this Houfe, That the Lords

taking into their Care the ordering of the Trial

of "John L.ord Somers on Tuefday the 1 7th of June

Inftant at Ten of the Clock in Weftminfier.-Hall,

have prepared fome Notes and Rules to be ob-

ferved at the faid Trial, which the Lords have

thought fit to communicate to this Houfe.

Die Luna 1 6 Junii, 1 70 1

.

That the whole Impeachment is to be read,

and then the Anfwer ; which being done, the

Lord Keeper is to tell the Commons, That now
they may go on with their Evidence.

Then the Lord Keeper is to declare, That
now the Court is proceeding to hear the Evi-

dence, and defire the Peers to give Attention.

If any of the Peers, or the Members of the

Houfe of Commons that manage the Evidence,
or the Lord impeach'd, do defire to have any
Queftion afk'd, they muff defire the Lord Keeper
to afk the fame.

If any Doubt doth arife at the Trial, no De-
bate is to be in the Court, but the Queftion fu-

fpended to be debated in this Houfe.
The Members of the Houfe of Commons to

be there before the Peers come.
None to be covered at the Trial, but the Peers.

That fuch Peers at the Trial of the impeach'd
Lord, who at the Inftance of the faid Lord, or

of the Commons, fhall be admitted Witneffes,

are to be fworn at the Clerk's Table, and the

Lord Keeper to adminifter the Oath, and to de-

liver their Evidence in their own Places.

Thofe Witneffes that are Commoners are to

be fworn at the Bar by the Clerk, and are to de-

liver their Evidence there.

The Oath to be,

The Evidence which you Jhall give upon the

Impeachment of Jhall be the Truth,

the whole Truth, and nothing but~ the Truth ;

fo help you God, and the Contents of this

Book.

The impeach'd Lord may crofs-examine Wit- '

neffes viva voce.

Ordered, That the faid Meffage, or Notes and
Rules, be referred to the Committee appointed

to draw up the Articles of Impeachment.
A Meffage from the Lords by Sir John Franck-

lyn and Sir Richard Holford.

Mr. Speaker, The Lords have commanded us

to acquaint this Houfe, That the Lord Halifax

hath put in his Anfwer to the Articles exhibited

againft him by this Houfe, and to deliver a Copy
thereof to this Houfe.

Alfo the Lords have commanded us to ac-

quaint this Houfe, That this Houfe having, the

firft Day of April, fent up to their Lordfhips an
Impeachment againft William Earl of Portland,

for high Crimes and Mifdemeanours, and there

being as yet no particular Articles exhibited

againft him, their Lordfhips think themfelves

obliged to put this Houfe in mind thereof.

A Meffage from the Lords by Sir John Franck-

lyn, and Sir Richard Holford.

Mr. Speaker, We are commanded by the Lords
to acquaint this Houfe, That for the keeping a
good Correfpondence between the Two Houfes,

and to put the Charge againft John Lord Haver-

fham in a Courfe of Juftice, at his Lordfhip's

Motion, have ordered his Lordfhip a Copy of
the Charge againft him, and that he do put in

his Anfwer thereunto, in order to bring that Mat-
ter to a fpeedy Judgment.

Martis 1 7 die Junii, 1 70 1

.

Ordered, That no Member of this Houfe do
prefume to go into the Place appointed by the

Lords for the Trial of the Lord Somers, with-

out Leave of this Houfe.
Ordered, That the Serjeant at Arms attending

this Houfe, do go with the Mace, and Summon
all the Members of this Houfe that are in, or

a'loi't Wejlminfter-Hall, immediately to attend the

ice of the Houfe.

And he went accordingly, and being return'd,

Mr.
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Mr. Harcourt reported from the Committee
appointed to draw up Articles of Impeachment,
and to whom the Meffages from the Lords Ye-
fterday were referr'd, to draw up Reafons why
they cannot proceed to the Trial of the Lord
Somen this Day, That they had drawn up Reafons,

which they had directed him to report to the Houfe
accordingly, which he read in his Place, and after-

wards delivered in at the Clerk's Table, where the

fame were read and agreed unto by the Houfe,

2nd are as follow.

" f""ff"^HE Commons, in this whole Proceed-
" JL WS againft the impeach'd Lords, have
*' acted with all imaginable Zeal, to bring them
" to a fpeedy Trial •, and they doubt not but
" 'twill appear, by comparing their Proceedings
" with all others upon the like Occafion, that

the Houfe of Commons have nothing to blame
themfelves for, but that they have not expref-

fed the Refentment their Anceftors have juftly

fhewed upon much lefs Attempts, which have

been made upon the Power of Impeachments.
" The Commons, on the thirty-firft of May,
acquainted your Lordfhips, that they thought

it proper, from the Nature of the Evidence,

to proceed in the firft Place upon the Trial of

the Lord Somers, upon the firft Intimation

from your Lordfhips fome Days afterwards,

That you would proceed to the Trial of any

of the impeach'd Lords, whom the Commons
fhould be firft ready to begin with ; notwith-

ftanding your Lordfhips had before thought fit

to appoint which Impeachment fhould be firft

tried, and affix a Day for fuch Trial, without

confuking the Commons, who are the Profe-

cutors.

" The Commons determining to expedite the

Trials to the utmoft of their Power, in hopes

of attaining that End, and for the more fpeedy

and eafy adjufting and preventing any Diffe-

rences which had happen'd, or might arife,

previous to or upon thefe Trials, propofed to

your Lordfhips at a Conference, the molt par-

liamentary and effectual Method for that Pur-
pofe, and that which in no manner intrench'd

*' upon your Lordfhips Judicature, That a Com-
mittee of both Houfes fhould be nominated to

confider of the moft proper Ways and Methods
of Proceedings upon Impeachments, according

to the Ufage of Parliament.
" In the next MefTage to the Commons, upon
Monday the ninth of June, your Lordfhips

thought fit, without taking the leaft Notice of

this Propofition, to appoint the Friday then

following, for the Trial of the faid Lord So-

mers ; whereunto, as. well as to many other

Meffages and Proceedings of your Lordfhips

upon this Occafion, the Houfe of Commons
might have juftly taken very great Exceptions ;

yet, as an Evidence of their Moderation, and

to fhew their Readinefs to bring the impeach'd

Lords to fpeedy Juftice, the Commons infifled

only on their Propofition, for a Committee of

both Houfes to fettle and adjuft the neceffary

Preliminaries to the Trial : Particularly, Whe-
ther the impeach'd Lords fhould appear on
their Trial at your Lordfhips Bar as Crimi-

nals ? Whether being under Accufations of

the fame Crimes, they fhould fit as Judges on

each others Trial for thofe Crimes, or fhould

vote in their own Cafes, as 'tis notorious they
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have been permitted by your Lordfhips to dd*
in many Inftances which might be given ? To
which Particulars your Lordfhips have not yet
given a direct Anfwer, though put in Mind
thereof by the Commons.
" Your Lordfhips, at a Conference,, having
offered fome Reafons why .you could not a^ree
to a Committee of both Houfes, to adjuffthe
neceffary Preliminaries, the Commons there-

upon defired a free Conference, and your
Lordfhips agreed thereunto ; at which' 'tis

well known to many of your Lordfhips who
were then prefent, what moft fcandalous Re-
proaches, and falfe Expreffions, highly re-

flecting upon the Honour and Juftice of the
Houfe of Commons, were utter'd by John
Lord Haver/bam, whereby the Commons were
under a Neceflity of withdrawing from the
faid free Conference ; for which Offence the
Commons have, with all due Regard to your
Lordfhips, prayed your Lordfhips Juftice
againft the Lord Haver/ham, but have as yet
received no manner of Satisfaction.

" The Commons reftrain themfelves from enu-
merating your Lordfhips very many irregular

and unparliamentary Proceedings upon this

Occafion ; but think it is what they owe to
publick Juftice, and all the Commons of Eng-
land, whom they reprefent, to declare fome
few of thofe Reafons why they peremptorily
refufe to proceed to the Trial of the Lord
Somers on the feventeenth of June.
" Firft, Becaufe your Lordfhips have not yet
agreed, That a Committee of both Houfe3
fhould be appointed for fettling the neceffary

Preliminaries -, a Method never until this Time
denied by the Houfe of Lords, whenfoever the
Commons have thought it neceffary to defire

the fame.

" Secondly, Should the Commons (which they
never will do) be contented to give up thofe

Rights which have been tranfmitted to them
from their Anceftors, and are of abfolute Ne-
ceffity to their Proceedings on Impeachments %

yet whilft they have any Regard to publick

Juftice, they never can appear as Profecutors

before your Lordfhips, 'till your Lordfhips
have firft given them Satisfaction, That Lords
impeach'd of the fame Crimes fhall not fit as

Judges on each others Trials for thofe Crimes.
" Thirdly, Becaufe the Commons have, as yet,

received no Reparation for the great Indignity

offered to them at the free Conference by the

Lord Haver/loam : The Commons are far from
any Inclination, and cannot be fuppofed to be
under any Neceflity of delaying the Trial of
the Lord Somers : There is not any Article

exhibited by them in maintenance of their

Impeachment againft the Lord Somen, for the

Proof whereof they have not full and undeni-

able Evidence ; which they will be ready to

produce as foon as your Lordfhips fhall have,

done Juftice upon the Lord Haver/ham, and
the neceffary Preliminaries, in order to the faid

Trial, fhall be fettled by a Committee of both

Houfes.
" The Commons think it unneceflary to ob-

ferve to your Lordfhips, That moft of the

Articles whereof the Lord Somers ftands im-
peach'd, will appear to your Lordfhips to be
undoubtedly true from Matters of Record, as

well as by the Confeflion of the faid Lord
'* Somers,
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" Somers, in his Anfwer to the faid Articles, to

" which the Commons doubt not but your Lord-
*' 'fhips will have a due Regard when his Trial

" {hall regularly proceed.

Refohed, That the faid Reafons be fent by a

Meflage to the Lords.

Ordered, That the Earl of Dyfert do carry the

faid Meflage.

The Earl of Dyfert reported to the Houfe, That

he had (according to their Order) carried up their

Meflage to the Lords.

Ordered, That no Member of this Houfe do

prefume to appear at the Place erected for the

pretended Trial of the Impeachment of the Lord

Sowers, under tire Penalty of incurring theutmoft

Difpleafure of this Houfe.

Mercurii 18 die Junii, 1701.

Ordered, That a Committee do infpect the

Lords Journals, with relation to the Proceedings

againft the impeach'd Lords, and report what

they find therein.

Ordered, That the Committee who Were -ap-

pointed to draw up the Articles of Impeachment,

be the faid Committee.

Ordered, That no Member of this Houfe do

prefume to go out of Town.
Ordered, That all Members of this Houfe do

attend the Service of the Houfe on Friday Morn-

ing next.

Veneris 20 die Junii, 1701.

A Meflage from the Lords by Sir John Frank-

lyn and Sir Lc.con William Child.

Mr. Speaker, We are commanded by the Lords

to acquaint this Houfe, That the Lords have ap-

pointed Monday the-twenty third Day of this

Inftant June, at Ten of the Clock in the Forenoon,

for the Trial of Edward Earl of Orford, in Weft-

minJler-Hall.

Alfo, That they are commanded by the Lords

to deliver to this Houfe a Copy of the Lord

Have}/ham\s Anfwer to the Charge againft him.

Alfo, That the Lords, in Anfwer to the Mef-

fage of the Commons of the feventeenth Inftant,

fay, The only true Way of determining which of

the Two Houfes has acted with the greateft Since-

rity, in order to bring the impeach'd Lords to

their Trials, is to look back upon the refpeitive

Proceedings.

The Lords do not well underftand what the

Commons mean by that Refentment which they

fpeak of in their Meflage. Their Lordfhips own

the Houfe ofCommons have a Right of Impeach-

in o-
;
and the Lords have the undoubted Power

of doing Juftice upon thofe Impeachments, by

bringing them to Trial, and condemning or ac-

quitting the Parties in a reafonable Time. This

Power is derived to them from their Anceftors,

which they will not fuffer to be wreftedfrom them

by any Pretences whatfoever.

Their Lordfhips cannot but wonder, that the

Commons fhould not have propofed a Committee

of both Houfes much fooner, if they thought it

fo neceffary for the bringing on the Trials •, no

Mention being made of fuch a Committee from

the firft of April to the fixth of June, altho' du-

ring that Interval their Delays were frequently

complain'd of by the Houfe of Lords.

Vol. Vill.

The Manner in which the Commons demand-
ed this Committee, the Lords look upon as a

direct invading of their Judicature ; and there-

fore, as there never was a Committee of both
Houfes yielded to by the Lords in cafe of any
Impeachment for high Crimes and Mifdemea-
nours ; fo their Lordfhips do infift, that they will

make no new Precedent upon this Occafion,

Many Impeachments for Mifdemeanours have in

all Times been determined without fuch a Com-
mittee : And if now the Commons think fit, by
an unprecedented Demand, to form an Excufe
for not profecuting their Impeachments, it is de^

monftrable where the Obftruction lies.

As to the Preliminaries which the Commons
mention in particular, as proper to be fettled at

fuch a Committee, they have received the Refold
tions of the Houfe of Lords therein by their

Meflage of the twelfth Inftant 5 from which, be^

ing Matters relating entirely to their Judicature,

their Lordfhips cannot depart.

As to the laft Pretence, the Commons would
make to fhelter the delaying the Trials, from fome
Expreflions which fell from the Lord H vverjham

at the free Conference, at whichOffence was taken,

their Lordfhips will only obferve,

Firft, That they have omitted nothing which
might give the Commons all reafonable Satisfac-

tion of their Purpofe to do them Juftice in that

Matter, fo far as is confiftent with doing Juftice

to that Lord •, and alfo to preferve a good Corre-^

fpondence with them ; as appears by the feveral

Steps they have taken.

Secondly, That this Bufinefs has no relation to

the Trial of the impeach'd Lords ; and therefore

their Lordfhips cannot imagine why the Com-
mons fhould make Satisfaction and Reparation

againft the Lord Haver/ham a neceffary Condition

for the going on with the Trials, and at the

fame Time find no Difficulty in proceeding on
other Bufinefs.

Refolved, In Anfwer to the Meflage of the

Lords, appointing Monday next for the Trial of

the Earl of Orford -, That the Lords have been

acquainted, that the Commons would proceed

in the firft Place againft the Lord Somers ; and

they are ready to go to that Lord's Trial as foon

as the Commons have received Satisfaction for the

Affront offer'd to the Houfe of Commons by the

Lord Haver/ham at the free Conference ; and that

the neceffary Preliminaries are adjufted by a Com-
mittee of both Ploufes.

Ordered, That the Lord Mordant do carry the

fiid Anfwer to the Lords.

The Lord Mordant reported to the Houfe, That
he had (according to Order) carried their Anfwer

to the Lords.

Mr. Bruges reported from the Committee ap-

pointed to infpect the Lords Journals, with rela-

tion to the Proceedings againft the impeach'd

Lords, and report the fame to the Houfe, That

they had infpected the fame accordingly, and had

directed him to report what they find therein ;

which he read in his Place, and afterwards de-

liver'd in at the Clerk's Table, where the fame was

read, and is as followeth, viz.

A Copy of the Lords Journal.

The IIon fe being moved to go into IVeflmin-

fler-llell, in order to the Trial of the Lord

mers -,

6 U After
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After Debate,

The Queftion was put, Whether this Houfe
fhall go this Day into Weftniinfler-Hall, in order
to proceed upon the Trial of the Lord Somen,
according to the Order of the Day ?

It was refolved in the Affirmative.

June i

DiJJentienti

The Reafons, by an
arc here expunged.

Somerfet,

H. London,

Normanby,

Rocbejier,

Caernarvon,

Marlborough,

Oxford,

La Warr,
Dartmouth,

Weymouth,

Jonat. Exon,

Scar/dale,

Nottingham,

Feverfjam,

Plymouth,

Abingdon,

6, 1701,

Order of the next Day,

Denbigh,

Warrington,

Tho. Roffen,

Hun/don,

Wejlon,

Jeffreys,

Guilfordi

Godolphin,

Cholmondley,

Howard,
Lexington,

Peterborough,

Thanet,

Derby,

Jevmyn,

Northumberland.

June 1 J.

The Lord Bifhop of Hereford being fick, his

Abfence was excufed in the Hall.

A MefTage was fent to the Houfe of Commons
by Mr. Baron 'Tracy, and Mr. Baron Bury, to

acquaint them, That the Lords intend prefently

to proceed to the Trial of John Lord Somers in

Wefiminfler- Hall.

Then this Queftion was propofed, Whether
the Earl of Orford and Lord Halifax may with-

draw at the Trial of the Lord Somers ?

Then this previous Queftion was put, Whe-
ther this Quefton fhall be now put ?

It was refolved in the Affirmative.

Then the main Queftion was put, Whether the

Earl of Orford and Lord Halifax fhall have Leave
to withdraw at the Trial of the Lord Somers ?

It was refolved in the Affirmative.

Then the Lord Keeper de fired that fome fur-

ther Directions be given to him in order to the

Trial in the Hall, and propofed, That this Pro-

clamation be made in the Hall, viz.

Whereas the Charge of. High Crimes and Mif-
demeanours has been exhibited by the Houfe

of Commons, in the Name of themfelves and

all the Commons of England, againft John
Lord Somers, all Perfons concerned are to

take Notice, That he now fiands upon his

Trial: And they may nozv come forth in or-

der to make good the faid Charge.

After Debate,

The Queftion was put, Whether this Procla-

mation fhould be made ?

It was refolved in the Affirmative.

Ordered, That the faid Proclamation be^ made
in the Hall before the reading the Articles of

Impeachment, and the Lord Somers Anfwer, and

alfo after they are read.

Ordered, That the Court in Wefiminfler-Hall be

clear'd for the Lords.

The Earl of Anglefea being fick, his Abfence

was excufed.

Then the Houfe adjourn'd into Wejlminjler-
Hall, and the Lords were call'd by the Herald,
and went as order'd, and being feated in the
Hall,

The Houfe was refumed.
Then Proclamation was made for Silence, as

follows.

Our Sovereign Lord the King, &C.

The Lord Keeper afked Leave for the Judges
to be covered, which was agreed to.

Then the Proclamation, as above ordered, was
made.

After which,

The Articles againft John Lord Somers were
read, and alfo his Lordfhip's Anfwer to them.

After which, the fame Proclamation was again
made.

Then the Lord Keeper declared, the Houfe
was ready to hear the Evidence againft John
Lord Somers, and therefore defired the Lords to
give Attention.

The Lord Somers moved to have his Council
heard.

Whereupon,
The Houfe adjourn'd to the Houfe above.
The Houfe was refumed.

The Houfe being moved to acquit the Lord
Somers, and after long Debate, and hearing the
Judges to feveral Queftions afked them by the
Lords,

This Queftion was propofed,

That John Lord Somers be acquitted of the
Articles of Impeachment againft him, exhibited
by the Houfe of Commons, and all Things
therein contain'd ; and that the faid Impeach-
ment be difmifted.

Then this Queftion was, put, Whether the
Queftion now ftated fhall be put in the Court
below ?

It was refolved in the Affirmative.

Diffentient,

Here the Reafons are again expunged.

Denbigh,

Caernarvon,

Rochefter,

Plymouthy

Jerfey,

Guilford,

Marlborough,

Tho. Roffen,

Lexington,

Jonat. Axon,

Somerfet,

Derby,

Scarfdale,

Warrington,

Weymouth,

Lindfey,

Hunfdon,

H. London^

Howard,
La Warr,
Dartmouth,

Normanby,

Nottingham,

Feverfham,

Thanet,

Peterborough,

Abingdon,

Jeffreys,

Oxford,

Jermyn,

Godolphin.

Then it was agreed and ordered, That in

Weftminjler-Hall the Lord Keeper fhall read the
Queftion, and then call the Junior Baron prefent
firft, and afk every Lord, Whether Content, or
not Content? And that every Lord ftand up
when called, to give his Vote, Content, or not
Content -, and that the Lord Keeper having taken
their Votes, declare the Majority : And if the
Majority be for acquitting the Lord Somers, the

Lord
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fo; and after par-

m
Lord Keeper is to declare it fo; and after par- in the Houfe of Commons by the ancient Confti-

ticularly to the Lord Somen. tution of this Kingdom, for the Safety and Pfo-
Ordered, tection of the Commons againft the Power of

That Candles be prepared for the Houfe. Great Men ; and have made an Invafion upon
Then the Houfe adjourn'd again to IVeJtwinfter- the Liberties of the Subject, by laying a Foun-

Hall, and being there, the Houfe was refumedj dation of Impunity for the greateft Offenders.

and Proclamation made for Silence, the Lord „ , , ,

Keeper put the Queftion as follows, t-l n' u m n c u- uf v ^ That all the ill Coniequences wh:ch may at

That John Lord Sowers be acquitted of this Time attend the Delay of the Supplies given

the Articles of Impeachment againft him by the Commons for preferving the Publick
exhibited by the Houfe of Commons, and Peace, and maintaining the Balance of Europe, by
all Things therein contain'd ; and that the fupporting our Allies againft the Power Of France,

faid Impeachment be difmiffed.

Then the Lord Keeper afked every Lord,
Whether Content, or not Content ?

The Lord Keeper declared, the Majority was

for acquitting ; and then declared, That John
Lord Sowers was acquicted of the Articles of Im-
peachment againft him exhibited by the Houfe
of Commons, and all Things therein contained

;

and the bid Impeachment was difmiffed ; and

then declared to the Lord Sowers, that he was
acquired.

Then the Houfe adjourn'd to the Houfe above,

and being come thither, the Houfe was refumed,

and the iollowing Orders made.

It is Confidered, Ordered, and Adjudged, by

the Lords Spiritual and Temporal, in Parliament

Affembled, That John Lord Sowers fhall be,

and he is hereby acquitted of the Articles of

Impeachment againft him exhibited by the Houfe
of Commons, and all Things therein contained •,

and that the faid Impeachment fhall be, and is

hereby difmiffed.

It is Ordered by the Lords Spiritual and Tem-
poral, in Parliament Affembled, That the Pro-

ceedings in this Houfe upon the Impeachments

be printed : And that the Lords Committees ap-

pointed to confider of the manner of Proceedings

on Impeachments, do meet to Morrow at Ten of

the Clock, and infpect the Journals, and draw

up the Matter relating thereunto, in order to be

printed, and report to* the Houfe.

After which Report read,

Ordered,

That the Serjeant do go with the Mace into

JVeJimh'Jler-Hall, and Courts there, and Court of

Requeft, and Places adjacent, and fummon the

Members there to attend the Service of the Houfe
immediately.

Arid he went accordingly ; and being return'd,

Refolvrd,

That the Lords have refufed Juftice to the

Commons upon the Impeachment againft the

Lord Sowers, by denying them a Committee of

both Houfes, which was defned by the Com-
mons, as the proper and only Method of fettling

the neceffary Preliminaries, in order to the pro-

ceeding to the Trial of the faid Lord Sowers with

Effect : And afterward?, by proceeding to a

pretended Trial of the faid Lord, which could

tend only to protect him from Juftice, by colour

of an illegal Acquittal ; againft which Proceed-

ings of the Lords, the Commons do folemnly

proteft, as being repugnant to the Rules of Ju-

ftice, and therelore Null and Void.

Refolved,

That the Houfe of Lords, by the pretended

Trial of John Lord Sowers, have endeavoured

to overturn the Right of Impeachments lodged

are to be imputed tO thofe who, to procure an

Indemnity for their own enormous Crimes, have

ufed their utmoit Endeavours to make a Breach

between the Two Houfes.

Ordered,

That the Meffage this Day from the Lords be

referr'd to the Committee who are appointed to

draw up the Articles of Impeachment.

Ordered,

That the faid Committee do confider of the

Proceedings between the Two Houfes relating to

the impeach'd Lords, and ftate to this Houfe the.

Matter of Fact, in order to the Juftification of

this Houfe in their Proceedings.

A Meffage from the Lords by Doctor Newton
and Mr. Gery.

Mr. Speaker, In Anfwer to the Meffage of
the Houfe of Commons this Day, the Lords do
acquaint the Commons, That they might have

known by the Records of the Houfe of Lords,

that the Lords have proceeded to the Trial of

the Lord Sowers on Tut/day laft, being the Day
appointed ; and the- Commons not appearing to

maintain their Articles againft the faid Lord, the

Lords have, by Judgment of their Houfe, ac-

quitted him of the Articles of Impeachment
againft him, exhibited by the Houfe of Com-
mons, and all Things therein contained ; and

have difmiffed the faid Impeachment.

And the Lords have appointed Monday next

for the Trial of the Earl of Orford ; on which

Day they will proceed on the faid Trial.

The Commons ftill preffing for a Committee
of both Houfes (which the Lords never can

confent to) for the Reafons already given, their

Lordfhips can infer nothing from their perfifting

in that Demand, than that they never defigned to

bring any of their Impeachments to Trial.

As to the Lord Haver/ham, his Anfwer is now
before the Houfe of Commons; and the Lords
refolve to do Juftice in that Matter.

Ordered,

That no Member of this Houfe do prefume to

appear on Monday next at the pretended Trial of

the Earl of Orford, upon pain of incurring the

utmoft Difpleafure of this Houfe.

The Copy of the Anfwer of Charles Lord Ha~

lifax, fent down from the Lords, to the Articles

of Impeachment exhibited againft him, and the

Paper fent down from the Lords, entituled, The

Anfwer of John Lord Haverfham, to the Charge

exhibited againft him, being never read in the

Houfe of Commons, cannot be printed among
the foregoing Proceedings.

They are

Vol. K.

inferted in the Lords Proceedings,

NUMBER
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NUMBER XXXV.

Proceedings in the Houfe of Commons and Houfe of Lords

relating to James Boucher, Gent. *

A
Veneris 17 die Decembris, 1703.

Meffage from Her Majefty, by Sir David

Mitchell, Gentleman-UIher of the Black

Rod.

Mr. Speaker,

The Queen commands this Honourable Houfe

to attend Her Majefty immediately in the Houfe

of Peers.

Accordingly Mr. Speaker, with the Houfe,

went up to attend Her Majefty, and being re-

turn'd, Mr. Speaker reported, That Her Maje-

fty had been pleafed to give the Royal AfTent to

An Atl for granting an Aid to Her Majefty, by a

Land-Tax; and afterwards to make a moft gra-

cious Speech to both Houfes, of which he had

defired, and obtained a Copy, which he read to

the Houfe, and is as follows, viz.

My Lords and Gentlemen,

I
Think it proper, upon this Occafion, to

acquaint you, That I have had unquefti-

onable Informations of very ill Practices and

Defigns carried on in Scotland by Emiffaries

from France, which might have proved ex-

tremely dangerous to the Peace of thefe King-

doms ; as you will fee by the Particulars,

which fhall be laid before you, as foon as the

feveral Examinations, relating to this Matter,

can be fully perfected, and made publick with-

out Prejudice : In the mean Time, I make no

Doubt, but by this feafonable Difcovery, I

fhall be able to give fuch Directions for our Se-

curity, as will effectually prevent any ill Con-

fequences from thefe pernicious Defigns.

Gentlemen of the Houfe of Commons,

«* I am very fenfible of your great Readinefs

and Affection for the Publick Service, by pre-

fenting me fo early in the Seffions with a confi-

derable Part of your Supplies : I depend en-

tirely upon your continuing with the fame Zeal

to-difpatch the Remainder of them; that fo

we may be prepared to give the fpeedieft Af-

fiftance to our Allies, and to defeat the mali-

cious Defigns of our Enemies ; who cannot be

more induftrious to contrive the Ruin of this

Kingdom, and of the Proteftant Religion,

than I mail always be vigilant and careful both

for their prefent Prefer vation, and for their

future Security,
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Refolved, Nemine Contradicente,

That an humble Addrefs be prefented to Her

Majefty, returning the Thanks of this Houfe for

* To be read before his Trial, in Vol. 5. Pag. 510. Th

Parliament, ami mew the Reafons both Houfes went upon :

Lords and Houfe of Commons, will render them uleful to Pollen

Her moft gracious Speech from the Throne, and
for the communicating the Difcovery Her Ma-
jefty hath made of the wicked Defigns againft

Her Government ; with AiTurance, That this

Houfe will ftand by and fupport Her Majefty

and Her Government againft all Pretenders, and
all Pier Enemies whatfoever.

Ordered,

That a Committee be appointed to draw up
the faid Addrefs ; and a Committee was ap-

pointed accordingly.

.

Ordered,

That the faid Addrefs be drawn up on the faid

Refolution, and alfo upon the Debate of the

Houfe.

Sabbati 18 die Decembris, 1703.

Mr. Bromley reported from the Committee, to

whom it was referr'd to draw up an Addrefs to

be prefented to Her Majefty, (according to the

Order of Yefterday) That they had drawn up
an Addrefs accordingly, which they had directed

him to report to the Houfe ; which he read in

his Place, and afterwards deliver'd in at the

Table, where the fame was read.

Refolved, Nemine Contradicente,

That this Houfe doth agree with the Commit-
tee in the faid Addrefs.

Refolved,

That the faid Addrefs be prefented to Her
Majefty by the whole Houfe.

Ordered,

That fuch Members of this Houfe as are of

Her Majefty's moft Honourable Privy-Council,

do humbly know Her Majefty's Pleafure, when
fhe will be attended by this Houfe.

Ordered,

That fome Members be appointed to fearch

the Lords Journals, as to their Procedings in

relation to the Examination of any Perfons who
are difcovered to have a Defign againft Her Ma-
jefty's Government.

And they were appointed accordingly.

The humble Addrefs of the Houfe of Commons to

the §>ueen.

Moft Gracious Sovereign,

WE Your Majefty's moft dutiful and loyal

Subjects, the Commons, in Parliament

afftmbled, do return Your Majefty our moft

humble and hearty Thanks for Your moft

^rations Speech from the Throne.
" We are truly fenfible of Your Majefty's

great Goodnefs, and of the Confidence You
repofe in us, by communicating the Difcovery

of the ill Practices and Defigns that have been

fe Proceedings were publiflicd by Order of the Two Houfes of

Which, wiih The Picacknts out of the Journals of the Houfe of
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carried on in Scotland, by Emiffaries from
France -, whereby we have an Opportunity to

repeat our unanimous Reiolutions to Hand by
and fupport Your Majefty, and the Succeflion

in the Proteftant Line, as limited by Law,
againft all Pretenders, and all Your Majefty's

Enemies whatfoever.

" We want Words to exprefs to Your Ma-
jefty, the Deteftation we have of any Con-
fpiracies and Attempts to difturb the Peace

and Profperity of Your happy Government

;

under which we muft think our Security fuffi-

ciently provided for, fince Your Majefty has

been pleafed to give fuch Directions as may
prevent all ill Confequences from them.
'* It is great Satisfaction to us, to find, That
the Supplies we have already given, are fo ac-

ceptable to Your Majefty : We lhall go on
with the fame Readinefs and Zeal to difpatch

the Remainder of them, that we may enable

Your Majefty to give the fpeedier Afliftance

to Your Allies, and to defeat the malicious

Defigns of Your Enemies.
*' Your faithful Commons can never have the

leaft Diftruft of Your Majefty's Vigilance and

Care for the Prefervation of the Proteftant

Intereft in general, of the Monarchy, and the

Church of England, as by Law eftablifhed :

And we humbly beg Leave to allure Your
Majefty, that we will never be difcouraged,

but will continue inceflant our Endeavours, by
all proper Methods, to tranfmit them fecurely

fettled to Pofterity.

Luna 20 die Decembris, 1703.

Mr. St. John reported, That the Members
appointed to fearch the Lords Journals, as to

their Proceedings in relation to the Examination

of any Perfons, who are difcovered to have a

Defign againft Her Majefty's Government, had

fearched the Lords Journals accordingly ; and

he read in his Place what they had found therein,

and delivered the fame in at the Table, where the

fame was again read.

A Motion being made, and the Queftion be-

ing propofed, That an humble Addrefs be pre-

fented to Her Majefty, fetting forth the great

Concern this Houfe hath for Her Majefty's Royal

Prerogative, and the Resolution of this Houfe to

fupport the fame ; and that no Perfons accufed for

Crimes, who are Her Majefty's Prifoners, ought

to be taken out of the Cuftody of the Crown,
without Her Majefty's Leave ; and a Debate

arifing in the Houfe thereupon •,

And a Motion being made, and the Queftion

being put, That the Debate be adjourned,

It palled in the Negative.

Then the main Queftion being put

;

Refoived, That an humble Addrefs be prefented

to Her Majefty, fetting forth the great Concern

this Houfe hath for Her Majefty's Royal Prero-

gative, and the Refolution or this Houfe ia fup-

port the fame ; and that no Perfons accufed for

Crimes, who are Her Majefty's Prifoners, ought

to be taken out of the Cuftody of the Crown,

without Her Majefty's Leave.

Ordered, That a Committee be appointed to

draw up the faid Addrefs ;

And a Committee was appointed accordingly.

Ordered, That it be an Inftiuction to the faid

Voi. VIII.
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Committee, That they do draw up the faid
Addrefs upon the faid Refolution, and upon the
Debate of the Houfe.

Martis 21 die Decembris, 1703.

Mr. Speaker reported, That the Houfe did
Yefterday attend Her Majefty at St. James's,
and prefented to Her their Addrefs ; and that
Her Majefty was pleafed to give a molt gracious
Anfwer, as followeth.

Gentlemen,

I
Am very well pleafed with your AfTurances
of difpatching the Supplies, and with the

other Parts of this Addrefs, in which you ex-
prefs fo much Duty and Readinefs to fupport,
and to truft me.
" You may depend upon my Willingnefs to
join my Endeavours with you, in fecuring to
Pofterity the Proteftant Succeflion in the Mo-
narchy, and the Church of England, as it is

eftablifhed by Law.

Mr. St. John reported from the Committee,
to whom it was referred to draw rp an Addrefs
upon the Refolutions of Yefterday, That they
had drawn up an Addrefs accordingly, which
they had directed him to report to the Houfe ;

which he read in his Place, and afterwards de-
livered in at the Table, where the fame was read,
and (with an Amendment) agreed unto by the
Houfe.

Refoived,

That the faid Addrefs be prefented to Her
Majefty by the whole Houfe.

Ordered,

That fuch Members of this Houfe as are of
Her Majefty's moft Honourable Privy Council,
do humbly know Her Majefty's Pleafure, when
fhe will be attended by this Houfe.

Mercurii 22 die Decembris, 1703.

Mr. Comptroller acquainted the Houfe, That
Her Majefty having been humbly waited upon
to know Her Pleafure, when fhe would be at-

tended by this Houfe ; Her Majefty has been
pleafed to appoint to Morrow at Four o'CIock in

the Afternoon, at St. James's.

Jovis 23 die Decembris, 1703.

The Humble ADDRESS of the Houfe of Commons
to the Queen.

Moft Gracious Sovereign,

" WE Y°Ur MaJ eft
y's moft dutiful an <3 loyal

" V V Subjects, the Commons of England, in
" Parliament affembled, beg Leave humbly to
" lay before Your Majefty the great and juft
" Concern we are under, to fee any Violation of
" Your Royal Prerogative.

" Your faithful Commons believe the Admi-
" niftration of the Government beft fecured when
" it is left to Your Majefty, with whom the Law
" has entrufted it ; and have fo firm a Dcpen-
" dence upon Your Majefty's Affection to Your
" People, and Your great Wifdom, that they
" can never apprehend fo little Danger from any
" Confpiracy, as when the Examination thereof
" is under Your Majefty's Directions.

6 X "We
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We are therefore furprized to find, That humble Application to the Throne, upon Occa-

hen feveral Perlbns, fufpected of Treaibnable fion of an Addrefs prefented to Your Majefty by
a

<c

<c

cc

Practices againft Your "Majefty, were taken

into Cuftody by Your Meffengers, in order to

be examined ; the Lords, in Violation of the

known Laws of the Land, have wrefted them

out of Your Majefty's Hands* and without

Your Majefty's Leave or Knowledge, in a

moft extraordinary Manner, taken the Exa-

mination of them folely to themfelves; where-

by a due Enquiry into the evil Practices and

it

a

tc

ti

the Houfe of Commons, the twenty-third Day
of December laft, and fince that Time publifhed

to the whole Nation in Print ; by which the

Houfe of Lords is charged with the Violation of
Your Royal Prerogative; and of the known Laws
of the Land ; with wrefting Perfons fufpected of
Treafonable Practices, and taken into Cuftody
by Meflengers* out of Your Majefty's Hands,
without Your Leave or Knowledge, and in a

Defies againft Your Majefty's Perfon and Go- moft extraordinary Manner taking the Examina-

vernment?may, in great meafure, be obftructed. tion of them folely to themfelves; whereby a

« Your loyal Commons do therefore moft ear- due Enquiry into the evil Practices and Defigris

neftly defire Your Majefty to fuffer no Dimi- againft Your Majefty's Perfon and Government

nution of that Prerogative, which, during might in great meafure be obftructed. And they

Your Majefty's Reign, they are confident will conclude their Addrefs by moft earneftly defiring

always be exerted for the Good of Your People. Your Majefty to fuffer no Diminution of Your
" And we humbly beg Leave to affure Your Prerogative, and promife to fupport You in the

Majefty, That as we are refolved by timely afferting it againft all Invafions whatfoever. It

and effectual Supplies to enable Your Majefty is not poffible for us to remain filent under this

to carry on the War, which You have fo glo- heavy Charge, fo unjuftly, and without the leaft

rioufly begun; fo we will, to the utmoft of Ground or Colour to be fixed upon the whole
Body of the Peers, which tending directly to

create an ill Opinion of us in Your Majefty, puts

us under an inevitable Neceflity of vindicating

both the Legality, and the dutiful Manner of

our Proceeding.

The Expreftions in the Addrefs ofthe Houfe of

Commons are fo very harfti and undeeeAt, that

we may truly affirm, the like were never ufed of
the Houfe of Peers in any Age ; not even by that

Affembly, which, under the Name of the Houfe
abo-

the Mo-

r Power, fupport Your Majefty in the Ex-
ercife of Your juft Prerogative at Home, and

the afferting of it againft all Invafions what-

foever.

Luna ^ die Januarii, 1703.

Speaker reported, That he*Mr. Speaker reported, That he, with the

Houfe, did, before the Kecefs, prefent to Her
Majefty their humble Addrefs of the twenty-firft

of December laft ; and that Her Majefty was

pleafed, thereupon, to give this moft gracious of Commons, took upon them not only to

Anfwer . lifh the Houfe of Lords, but to deftroy the

I

•*<

Gentlemen,

Have had the Satisfaction to find, that the

Matter which may have occafioned this

Addrefs is now at an End.
" 1 return you many Thanks for the Concern

you exprefs for my Prerogative ; and for your

repeated Affurances of making the Supplies

effectual, which will be greatly for the Honour
and Advantage of the Kingdom.
" I (hall be careful not to give way to any In-

vstfion of the Prerogative of the Crown, or of
the Rights and Liberties of the People.

Upon this Addrefs of the Houfe of Commons,
the Houfe of Lords drew up the following Re-
prefentation.

The humble Reprefentation of the Right Honourable

the Lords Spiritual and Temporal in Parliament

aflembled, prefented to Her Majefty, on Tuefday
the Eighteenth Day of January, 1 703 ; and Her
Majefty's moft gracious Anfwer thereunto. *

Die Luna 17 Januarii, 1703.

May it pleafe Tour moft Excellent Majefty,

WE Your Majefty's moft dutiful and loyal

Subjects, the Lords Spiritual and Tem-
poral in Parliament aflembled, find ourfelves un-

narchy. We fhall carefully avoid making Re-
turns of that kind : We confider too much what
we owe to ourfelves ; and we know too well the

profound Refpect due to Your Royal Perfon, to

let any Provocation tranfport us fo, as to ufe

Words unfit to be offer'd by us to our Sovereign.

The Matter of this Addrefs is no lefs injuri-

ous to us than the Terms ; there was not the

leaft Occafion for a juft Objection to any Part of

our Conduct in that Bufinefs to which the Ad-
drefs relates. The Proceeding was ftrictly jufti-

fiable by the known Laws and Cuftoms of Parlia-

ment •, it was carried on with the utmoft Refpect

to Your Majefty, and with true Zeal for the

Safety of Your Perfon and Government ; all that

was done was agreed to by the concurrent Opi-
nion of the Houfe, without the leaft Objection

from any of our Members, who have the Honour
of ferving Your Majefty in Your great Offices

and Employments.
We humbly reprefent to Your Majefty, That,

by the known Laws and Cuftom of Parliaments,

the Houfe of Peers has an undoubted Right, in

Cafes where they conceive it to be for the Good
and Safety of Your Majefty and the Kingdom,
to take Examinations of Perfons charged with

criminal Matters, whether fuch Perfons be then

in Cuftody or not; and alfo to order the Perfons

fo to be examined to be taken into Cuftody of

Your Majefty's fworn Officers, attending the
der an unhappy Neceflity of making this our Houfe during fuch Examinations, or to commit

* Die Marti, 18 Januarii 1 703. Tt is Ordered by the Lords Spiritual and Temporal in Parliament aflembled, That the
humble Reprefentation of this Houfe, prefented to Her Majefty this Day, and Her Majefty's moft gracious Anfwer thereunto,
fhall be forthwith printed and published. •

Maltb. Jobnfon, Cleric' Parliamentor'

them
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them to any other fafe Cuflody that they fhall

think proper •, and to reftrain others, if they fee

Caufe, from having Acceis to, or Communica-
tion with them : I he Houfe of Lords has exer-

cifed this Right frcm Time to Time, as Occa-

lions have required, without Objection. Our
Records are fill'd with Precedents which warrant

our Claim in every Fart of it ; and we prefume

to affirm to Your Majefly, That the drawing this

Right into Queflion, at any Time, cannot but be

of dangerous Confequence to the Liberties and

Safety of the People, and to the Conftitution of

the Government, as tending to avoid, or render

in great mealure ineffectual, the Enquiries of

Parliaments, which are fo abfolutely neceffary,

efpecially where many and great Perfons are en-

gaged in dangerous Defigns againft the Govern-

ment ; or where ill Minifters abufe their Favour

towards the oppreffing or enflaving of the People.

Your Majefty's Wifdom and Goodnefs make us

fecure at prefent againft all Influences of that

kind, and we unanimoufly and heartily pray we

may long enjoy the Bleffing of Your Reign.

But if it happens in future Tirrus, that ill Men
Ihould gain too great a Degree of Favour with

our Princes, how eafy will it be for them to ftifle

or defeat all Parliamentary Enquiries into their

Crimes ? For if the being in t'rifon, or in the

Hands of a Meffenger, will protect Men from

being examined in the Houfe of Lords, or from

being put into the Cuflody of the proper Officers

of the Houfe, during the Examination, and de-

barr'd from converfing with others ; it will cer-

tainly be always in the Power of Favourites to

caufe thofe who can be WitnefTes againft them,

as well as the Accomplices of their Defigns, to

be taken into Cuflody. And if Perfons in Cu-
flody are out of the Reach of the Houfe of

Lords, who are the Hereditary Councilors of the

Crown, and in whom a judicial Power is lodged

by the Conftitution ; it is not to be imagined that

the Commons can pretend to a greater Power of

examining, committing, or reftraining them.

No Houfe of Commons, 'till now, has given

Countenance to this dangerous Opinion, which

does fo directly tend to the rendering ill Mini-
fters fafe from the Examination of Parliaments :

And we are perfwaded, no Houfe of Commons
hereafter will aflert fuch a Notion, becaufe they

are not wont eafily to part with a Power they

have alTumed ; and it is certain, that they have
feveral Times taken upon them to exercife an
Authority like that which they have fo feverely

reflected on in their Addrefs.

This Confederation gave us the greater Afto-
nifhment, to find our Proceedings reprefented in

the ftrange Terms of wrefting Prifoners out of
Your Majefty's Hands, and taking the Examina-
tion of them folely to ourfelves. We believe the

ordering Perfons to be examined in that High
Court, where Your Majefly is always prefent,

in Consideration of Law, and in that great Coun-
cil where You may be prefent in Your Royal
Perfon, as often as You Pleafe, will never be
thought an Exclufion of Your Majefly from the
Examinations, if that was intended to be infinu-

ated by faying, we had taken the Examinations
folely to ourfelves. Having thus laid before

Your Majefly what it is we claim, and muft in-

fift on, as the indifputable Right of the Houfe
of Peers i

which was never thought, in the I ime

of Your Royal Anceftors, to be prejudicial to

the jufl Prerogatives of the Crown, and which is

manifeftly neceffary for the fecuring the Liberties

of Your People, whereof we are aflured Your
Majefly will have an equal Care •, We humbly
beg Leave to lay before You a fhort State of the

particular Matter of Fact relating to thefe Pri-

foners, not doubting, but when the whole Pro-

ceeding is known to Your Majefly, it will be ap-

proved not only as lawful, but every way refpect-

ful to Your Majefly.

On Tuejday the 14th of December the Houfe of

Lords was inform'd, that feveral Perfons had
been feized by the Cuftom-Houfe Officers on
the Coaft of Sujfex, as they came from France,

and that amongft them there was one Boucher,

who was capable of making confiderable Difco-

veries, having been in Arms in the French Ser-

vice for many Years, and Gentleman of the Horfe
and Aid de Camp to the late Duke of Berwick,

who flands attainted of High Treafon, and who
had been fecretly in England feveral Times be-

fore ; that it was probable, if he was ftrictly

examined, he might be brought to confefs, fince

he faw his Life in apparent Danger-, but that he

was a bold Man, and likely to attempt an Efcape
on that very Account, if he was not carefully

look'd atter : And the Houfe was alfo told, that

there was a general Remiffhefs both in the taking,

fearching, and looking to fuch Prifoners, which
did afterwards appear very evidently in the Exa-
minations that were taken. Upon this Informa-
tion, the Earl of Nottingham, Your Majefty's

Principal Secretary of State, acquainted the.

Houfe, that he had not heard of Boucher's Name
particularly, but had fent MefTengers to bring one
Ogilby, and the other Prifoners who had been ap-

prehended by the Cuftom-Houfe Officers, to

ToA/n, and that he believed the MefTengers would
do their Duty, but he would not be anfwerabie

for them.

After this Account of the Prifoners, and of
what had been done in order to fecure them, the

Houfe thought themfelves obliged in Duty to

Your Majefly, and for the Publick Safety, at a

Time when the Kingdom is engaged in an open
War with France, and that there are too juft

Grounds to apprehend the dangerous Practices

of French Emiflaries ; to make an humble Ad-
drefs to Your Majefly, that particular Care might
be taken for fecuring the Perfons of Boucher,

and of thofe who were taken with him, and that

none might be fuffered to fpeak with them, 'till

they were examined.
The next Day, Your Majefty's gracious An-

fwer to this Addrefs was reported to the Houfe,
That Care had been taken to fecure the Prifoners,

and that Your Majefly would give Orders, that

no body fhould fpeak with them till they were
examined. Thereupon, the Lords enter'd into

a farther Confideration of the Importance of
this Matter ; and conceiving nothing to be more
likely to bring Prifoners, who had forfeited their

Lives, to a full Difcovery of the Truth, than to

find themfelves under the Enquiry of a Parlia-

ment, they thought it would be of Publick Ser-

vice for them to take the Examinations of thefe

Perfons j and accordingly an Order was made,
that no

k
Perfons fhould fpeak with the Prifoners,

till they had appeared at the Bar of the Houfe.
On the fixteenth Day, the Earl of Nottingham

informing



54° APPENDIX.
informing the Houfe of Lords, that the Prifoners

were brought to Town •, the Ufher of the Black

Rod was ordered to take them into his Cuftody,

in order to their Examination* and to keep them
feparate^ and in cloie Cuftody (as Your Majefty

had before directed -,) and it being thought moft

proper, from the Nature of the Thing, that the

Examination fhould be by a Committee of Lords,

rather than by the whole Houfe, it was refolved

accordingly.

We beg Leave to mention to Your Majefty a

Matter of Fact which fatisfied the Lords, that

their Refolution to take the Examinations of

Boucher, and the Perfons apprehended with him,

was neither unknown nor difagreeable to Your
Majefty : On the fame Day when that wasorder'd,

being the fifteenth of December, the Lords re-

folved to examine Sir John Maclean, a very dan-

gerous Perfon, as was reprefented to the Houfe,

who then ftood committed in the Hands of a

Meflenger ; and for that Purpofe order'd him to

be brought to the Houfe the next Day, having

as they then thought very good Grounds to be-

lieve it might prove of great Service to Your
Majefty. Sir John Maclean was brought to the

Houfe, according to the Order, but Your Ma-
jefty being pleafed fo far to take Notice of this

Order, as to fignify to the Houfe by the Lord
Steward, That Sir John Maclean had been in

part examined already, and that Your Majefty

thought it not proper to have that Bufinefs taken

out of the way of Examination it was then in,

but that Your Majefty would, in a fhort Time,

communicate it to the Houfe ; the Lords imme-
diately acquiefced in Your Majefty's Opinion,

and fent back Sir John Maclean to the Place from

whence he was brought. It was with this Dif-

pofition of Mind the Lords acted in this whole

Matter ; and if Your Majefty, who, no doubt,

had the fame Notice of both Orders, had thought

any other Method of the Examination of Boucher,

and the Perfons taken with him, more proper

than that of the Lords ; they had Reafon to con-

clude Your Majefty would have intimated it at

the fame time, and moft certainly the Houfe
would have had a like Deference for Your Royal

Judgment in that Inftance alfo.

The Lords Committees * appointed to exa-

mine the Prifoners, proceeded with all poffible

Difpatch, and made their Report to the Houfe

on the twenty-firft of December ; upon Confede-

ration of the Report, the Houfe found it requi-

fite to commit Boucher to the Prifon of Newgate,

for HighTreafon; and the Lords Committees

having fubmitted to the Judgment of the Hcufe,

whether feveral Parts of the Examinations, re-

ferred to in their Report, fhould be laid open to

the Houfe, or put into any other Way of being

farther enquired into, or profecuted ; the Houfe,

out of a full Affurance they had, that, when

the Matter of Fact fhould be laid before Your
Majefty, You would certainly give fuch Or-

ders thereupon, as were every way fuitable to

Your Royal Prudence, and tender Care of the

Publick Safety •, did unanimoufly refolve, with-

out fo much as fuffering thofe Parts of the Re-

port to be laid open to the Houfe, that an humble

Addrefs fhould be made from the Houfe to Your
Majefty by the Lord Steward and the Duke of
Somerfet, (Two of the Lords Committees, to

whom the Examination had been rcferr'd) laying

before Your Majefty the whole Report, with all

Matters relating thereto, and humbly defiring

Your Majefty to give Order, that Boucher fhould
be profecuted by Mr. Attorney-General for Hio-h
Treafon ; and that as to the Commitment, Pro-
fecution, or Difcharge of the other Prifoners

mentioned in the Report, You would be pleafed

to give fuch Directions, as fhould feem moft pro-

per to Your Royal Wifdom. Thus, as the whole
Affair was enter'd upon out of Zeal for Your
Majefty's Prefervation, and the Safety of the

Kingdom, and was carried on and concluded with
all poffible Refpecf to You ; fo we had the

Comfort to reft allured, that our Behaviour was
no lefs gracioufly accepted by Your Majefty,

from the Anfwer You were pleafed to make the

fame Day to our laft Addrefs on this Subject,

and which was reported to us on the twenry-
fecond of December, by the Duke of Some>fett

whereby Your Majefty was pleafed to fignify to

the Houfe, with Your accuftomed Goodneis,
that You would give Order for every Thing as

the Lords had delired.

Madam, this is a true and juft Account of our
Proceedings, which have been fo ftrangely mifre-

prefented, and to which no Exception can pof-

fibly betaken by any Perfons rightly inform'd.

For as we had Your Royal Approbation of all

that was done ; fo the Houfe of Commons could

have had no Pretence of Objection, if they had
taken the uiual Parliamentary Methods of defiring

to be inform'd of what we had done, and of the

Grounds of our Proceedings, before they had
approached Your Majefty with fuch a Repiefen-

tation of them.

Their carrying this unprecedented Addrefs to

Your Majefty, in fo hafty a Manner, gives us

almoft as great Trouble as the hard Ufage we
find in it. The ancient, known, and indeed on-

ly effectual Method of preferving a good Corre-

fpondence between the Two Houfes of Parlia-

ment, has been by Conferences. If at any Time
either Houfe conceived they had a reafonable

Ground to object againft the Proceedings of the

other, Conferences have been defired, and the

Matter in Debate between them fairly difcufs'd,

and thereby Miftakes have been clear'd for the

moft part, and a good Underftanding cultivated,

and a mutual Refpect preferved $ which is always
highly requifite in the nature of our Conftitution,

but more efpecially neceffary in this Time of
War and Danger.

Had the Houfe of Commons thought fit to have
purfued this Method upon this Occafion $ we
fhould have been able to have given them entire

Satisfaction, not only of the Lawfulnefs of all we
had done, but of the juft and weighty Grounds
upon which we took the Examinations of thefe

Perfons into our own Hands : Or at leaft, if thty

could have convinced us of any Miftake, we mould
have given them any reafonable Satisfaction.

Buc, without making any fuch previous Step,

the Houfe of Commons have made an Appeal

* The Committee of Lords, mentioned in this Reprefcntation, who were appointed to examine the Prifoners brought out of

Suffex, were Seven, viz. the Dukes of Devon/hire and Somerfet, the Ear's of Sunderland and Scarborough, the Lords

Toavnjbendi Wharton, and Somen. They were chofen in the Houfe by Ballot.

dire&Iy
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diredtly to the Throne againft the Houfe of

Lords, and charged them, though mod unjuftly,

with Attempts of the higheft Nature. Nothing
like this was ever done before, and out of our

hearty Concern for the Prefervation of our happy
Conftitution, we hope the fame Thing will never

be done again. We know Your Royal Heart is

unmoveably fixed on preferving the Liberties of

Your People, and tranfmitting them entire to

Pofterity ; but if in After-Times the Houfes of

Parliament lhould be appealing againft one ano-

ther to the Crown, (for if fuch a Courfe be jufti-

fiable in the Houfe ot Commons, the fame Me-
thod may be taken by the Lords) as Your Ma-
jefty is now fenfible how great Difficulties it ne-

cefiarily brings upon a good Prince \ fo it is eafy

to forefee (and we cannot think of it without

Terror) how fatal the Confequences may be in

the Reign of an ill-defigning Prince, and what

Advantages may be taken from it, for utterly

fubverting the beft order'd Form of Government
in the World. There are Examples Abroad, *

where Proceedings of this kind have ended in

the Overthrow of the Liberties of the People,

which makes us the more apprehend the Begin-

ning of them among ourfelves. Your Majefty's

great Judgment cannot but readily difcern, whi-

ther it does naturally tend tor one Houfe of Par-

liament to be exciting and earneftly defiring the

Sovereign to exert a real or fuppofed Prerogative

againft the other Houfe. It is not eafy to ima-

gine what the Commons could expect of Your
Majefty from fuch an Application ; the Lords
kave never entertain'd a Thought of ufing this

dangerous Method, whatever Occafion may have

been given within the Compafs of late Years.

And we promife Your Majefty we will always

endeavour to preferve a good Underftanding with

the Houfe of Commons, and (hall never think

it too dear to procure that Union at any Rate,

unlefs that of delivering up thole Rights and

Powers which are lodged in us by the Law, and

without which, the Conftitution cannot fubfift.

We mail never be guilty of the Prefumption

of prefcribing to Your Majefty when or againft

whom You lhould exert Your Prerogative ; but

we will be always ready to affift You in the Sup-

port of all the juft Rights of the CrOwn, as well

as in maintaining the Liberties of the Subject,

which we know are no lefs dear to Your Majefty.

It may with Modefty and Truth be affirm'd,

that the Lords have, in all Times, been the fureft

and moft natural Bulwark of the Prerogatives of

the Crown, they being (as Your Royal Grand-
father, of ever blefied Memory, was pleafed to

exprefs it) an excellent Screen and Bank between

the Prince and the People, to afiift each againft

any Encroachment of the other.

We will never contribute by any Aft of ours

to the Diminution of the Rights of the Crown,

nor, as far as we are able, will fuffer it in others.

We cannot act otherwife, without hurting our-

felves in the higheft Degree; being throughly

convinced, that the Prefervation of the legal Pre-

rogative is not only the fureft Way to fecure our

own Privileges, but of abfolute Necefilty, for the

happy and rightful Adminiftration of the Go-
vernment. And we hope the Houfe of Com-
mons will, in all Times to come, fpeak and act
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with that Regard to the Prerogative which they
feem to have taken up lately.

There remains one Particular more, which we
will only name to Your Majefty, becaufe we reft

fatisfied it cannot have Weight any where j that
is, the Infinuation in the Addrefs, as if the Exa-
mination of thele Prifoners by the Lords, was in
order to obftruct the Enquiry into the Defigns
againft Your Majefty's Perfon and Government

;

or at leaft, that it was likely to produce fuch an
Effect. Our dutiful Zeal for Your Majefty's
Government, and our warm Concern to difcover
all Defigns, and oppofe all Practices againft it,

are too well known to the World, that any Sug-
geftions of that Sort lhould make the leaft Im-
preffion to our Difadvantage ; and we are very
fure, 'twas no Sufpicion of that Nature which gave
the true Rife to this very fharp Addrefs. It is

eafy to determine, whether a hearty and forward
Undertaking to fearch into the Defigns of Your
Enemies, or the feeking Occafion to object to,

and interrupt fuch Endeavours, be moft likely to
obftruct the Difcovery of the pernicious Practices

of Traitors.

Moft Gracious Sovereign^

We moft humbly afk Pardon for prefuming to
give Your Majefty the Trouble of this long Ke-
prefentation, which has proceeded from the paf-

fionate Concern we have to ftand not only acquit-

ted, but entirely approved in the Judgment of fo

excellent a Queen, and fo juftly beloved of all her
Subjects.

We depend upon Your Juftice as well as Your
Goodnefs, that nothing can do us Prejudice

(from whatfoever Hands it comes) in Your
Royal Opinion, while we continue to act in that

Station where we are placed by the Form of the

Englijh Government, according to the Laws and
Cufioms of Parliament, with all imaginable Re-
fpect and Duty to Your Self; and all poflible

Zeal for the Safety and Happinefs of Your
Kingdom.

Give us Leave to conclude this our humble
Addrefs with this firm Promife, thai no Dangers,

no Reproaches, nor any Artifices whatfoever,

(hall deter or divert us from ufing our utmoft
Endeavours, from Time to Time, in difcovering

and oppofing all Contrivances and Attempts
againft Your Royal Perfon and Government, and
the Proteftant Succefiion, as by Law eftablifti'd.

Her Majefty's moft Gracious ANSWER to the

Reprefentation.

My Lords,

I
Am very forty for any Mifunderftandings

that happen between the Two Houfes of

Parliament, which are fo inconvenient for the

Publick Service, and fo uneafy to me, that I

cannot but take Notice with Satisfaction of the

Affurances you give me, that you will carefully

avoid all Occafions of them.
" I thank you for the Concern you exprefs for

the Rights of the Crown, and for my Preroga-

tive i which I fliall never exert fo willingly as

for the Good of my Subjects, and the Protection

of their Liberties.

* In Dinmark.

Vol. VIII. 6 Y Sabbati
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Sabbati 22 die Januarii, 1703.

The Commons order'd, That fome of their

Members be appointed to fearch the Journals of

the Houfe of fiords, touching their Proceedings

upon the late Addrefs of this Houfe to Her Ma-
jefty, and their Reprefentation thereupon ; and

alfo to fearch Precedents concerning Commit-
ments by the Houfe of Lords, in Cafes where the

Perfonhas been in the Cuftody of the Crown, and

report the fame to the Houfe 5 and feveral Mem-
bers were appointed accordingly.

Sabbati 29 die Januarii, 1703;

Mr. Toke reported, That the Members ap-

pointed to fearch the Journals of the Houfe of

Lords, touching their Proceedings upon the late

Addrefs of this Houfe to Her Majefty ^ and the

Reprefentation thereupon ; and alfo to fearch

Precedents, concerning Commitments by the

Houfe of Lords, in Cafes where Perfons have been

in the Cuftody of the Crown, had fearched the

fame accordingly ; and he read in his Place what

they found therein, and afterwards delivered the

fame in at the Table;

Refolved, That this Houfe will, upon Tuefday

Morning next, take the faid Report into Confe-

deration*

Martis 1 die Februarii, 1 703*

Refolved, That this Houfe will, upon Thurf-

day Morning next, take into Confederation the

Report of the Journal of the Houfe of Lords.,

with relation to the Addrefs of this Houfe to Her
Majefty, and the Lords Reprefentation.

Jovis 3 die Februarii, 1703.

The Report of the Journal of the Houfe of

Lords, relating to the Addrefs of this Houfe,

and the Reprefentation of the Houfe of Lords,

was read.

Refolved, That an humble Addrefs be prefented

to Her Majefty, to clear this Houfe from the

Mifreprefentation of the Houfe of Lords, in their

Reprefentation prefented to Her Majefty.

Ordered, That a Committee be appointed to

draw up the faid Addrefs.

And a Committee was appointed accordingly.

Veneris 18 die Februarii, 1703.

Mr. Granville reported from the Committee
appointed to draw up an humble Addrefs, to be

prefented to Her Majefty, to clear this Houfe

from the Mifreprefentation of the Houfe of Lords,

in their Reprefentation prefented to Her Majefty,

That they had drawn up an Addrefs accordingly,

which they had directed him to report to the

Houfe -, which he read in his Place, and after-

wards deliver'd in at the Table, where the fame,

was read, and (with an Amendment) agreed unto

by the Houfe.

Refolved, That the faid Addrefs be prefented to

Her Majefty by the whole Houfe.

Ordered, That fuch Members of this Houfe as

are of Her Majefty's mod Honourable Privy-

Council, do humbly know Her Majefty's Plea-

fure, when fhe will be attended by this Houfe.

Luna 2 1 die Februarii, 1 703.

Mr. Secretary Hedges acquainted the Houfe,

Thaj Her Majefty having been (according to

Order) waited upon, to know when fhe would
be attended by this Houfe, Her Majefty has been
pleafed to appoint this Afternoon, at Four of the
Clock, at St. James's.

The humble ADDRESS of the Houfe of Commons
to the 9$ueen.

Mofl Gracious Sovereign;

YOUR Majefty having with great Goodnefs
declared from the Throne to Your Parlia-

ment, That divers ill Practices and Defigns had
been carried on in Scotland, by Emiffaries from
France, which might have proved extremely dan-
gerous to the Peace of thefe Kingdoms ; and that
You would lay the Particulars before Your Par-
liament, as foon as the feveral Examinations could
be fully perfected, and made publick without
Prejudice : We Your Majefty's moft dutiful and
loyal Commons, refting fecure and fatisfied in
Your Majefty's great Wifdom and Care, mofl:
thankfully acknowledged the Confidence You
have been pleafed to repofe in us.

But finding upon the Lords Journals, That
their Lordfhips, the very fame Day, made two
Orders, one to remove Your Majefty's Prifoners
out of Your Cuftody into their own, and the
other to commit their Examination folely to a
Committee of feven Lords, chofen and appointed
by themfelves •, by which Your Majefty feem'd
excluded from any Power over the faid Prifoners :

Your loyal Commons, juftly fenfible of the
dangerous Confequences of fuch Proceedings,
thought themfelves obliged to declare their Con-
cern at this Violation of Your Royal Prerogative,
and the known Laws of the Land, in an humble
Addrefs prefented to Your Majefty.
Your faithful Commons are well affured, when

this Matter comes to be rightly ftated and under-
ftood, a Zeal fo well intended, and fo well ground-
ed, will rather be imputed to them as meritorious,
than liable to Exception ; and therefore, fince
their humble Addrefs has been fo artfully mifre-
prefented by the Lords in their late Reprefenta-
tion, prefented to Your Majefty on Tuefday the
1 8th of January, and publifhed and fpread with
unufual Induftry through all Parts of the King-
dom, they look upon themfelves under an indif-
penfible Neceffity of appearing before Your
Majefty in their own Juftification.

Their Lordfhips think fit to take Offence at
the Manner and Words of our Addrefs, and ac-
company this Exception with Reflections and
Infinuations more harfh and more odious than the
moft opprobrious Language : But as we made
ufe of no Terms but what were fuitable to the
Occafion, fo it will appear by Precedents, that
the fame have been frequently and reciprocally
ufed by both Houfes to each other; nor could the
Commons, in refpect to Your Majefty, affert
Your Royal Prerogative in Words of lefs Force
than thofe in which they have vindicated their own
Privileges.

Whatever Expreffions our Zeal for Your Ma-
jefty, and the Publick, might have infpired, we
could never have offered to our Sovereign fo un-
grateful a Remembrance as the Deftruction of the
Monarchy, by a deteftable Afiembly, compofed of
Members of both Houfes, who being alike Par-
takers in the Guilt, ought equally to fhare the
Reproach.

With
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With much more Reafon might we obferve,

both on Behalf of Your Majefty and the Com-
mons, that their Lordfhips, not contented with

preferring their own Examinations to "Yours, not

contented with excluding Your Majefty and the

Commons, to whom Parliamentary Enquiries

moft properly belong, appropriate to their Houfe
only, even in their Application to their Sovereign,

the Name of a Parliament; an Inftance not to be

parallel'd, unlefs by that very AfTembly that fub-

verted the Monarchy.

It is not the Queftion at prefent, as dated by

the Lords, Whether their Lordfhips have a Power
of taking into Cuftody, while under Exami-
nation, Perfbns accufed of Criminal Matters,

cognifable in Parliament ? But that their Lord-

fhips have a Right to take the Prifoners of the

Crown, and the Examination of them folely in-

to their own Hands, without Your Majefty's

Confent, and in fuch a Manner as muft neceffa-

rily prove an Exclufion of Your Majefty, and this

Houfe, is the Proportion Your Commons deny,

and for which their Lordfhips have produced no
Precedent.

This unhappy Occafion has been at the fame

Time accompanied with the moft furprifing In-

ftances of Contradiction, and Counter-Orders to

Your Majefty, both preceding and fubfequent

to it, but efpecially on the 29th of January, laft,

when Your Majefty, with Your accuftom'd Good-
ftefs, communicated to the Lords the Papers re-

lating to the Scotch Confpiracy, with an Excep-
tion only of fome Matters, not yet proper to be

made publick, without preventing a further Dif-

covery of Secrets of greater Importance, with

which Your Majefty afTured their Lordfhips they

fhould alio be acquainted, as foon as it could be

done without Prejudice. However, their LOrd-
ftiips, upon what Provocation, or for what Rea-
fon, no where appears, immediately addrefs'd

to Your Majefty, preffing You • to lay before

them the whole Matter, and all Papers relating

thereunto ; by which Your Majefty was put un-

der a Neceffity, either to give their Lordfhips a

Refufal, or to comply with their unexpected

Importunity, to the endangering the publick

Service. Thefe Proceedings, fo extraordinary

in their Nature and in their Manner, could not

but fenfibly affect Your faithful Commons, whofe

earneft Defire it is, to fee both Your Houfes
of Parliament, and the whole Body of Your Peo-

ple, entirely agreed to pay the Deference due to

Your Majefty's Wifdom, to confide in Your Care,

«ftd"to" promote and maintain Your Plonour and
Dignity.

Their Lordfhips, not fatisfied with affuming

this unprecedented Power, have endeavour'd,

with a great deal of Art, to perfwade Your Ma-
jefty of the Neceffity of it, to prevent the De-

figns of ill Princes, and their Favourites : But,

as it may feem unreafonable for their Lordfhips

to begin to practife upon a good Prince, fuch

Methods as are pretended only to be needful

againft an ill one ; fo it is our humble Opinion,

That the Danger might be much greater, ad-

mitting this Precedent. Should the Lords com-
bine to defend one another from Enquiries and
Profecutions, all Parliamentary Impeachments
might be eluded, fecret Defigns carried on, the

Innocent afperfed without Reparation, and the

Guilty acquitted without Trial. Nor is that In-

ftance, mentioned by the Lords, an unfeafonable

Caution, fince that Revolution in a neighbouring
Kingdom, alluded to by their Lordfhips, was
occafioned by the Incroachments of a prevailing

Cabal of Lords, who endeavouring to enflave

the People, and to betray their King and then-

Country to a Foreign Power, obliged the Church
and the Commons to unite in the publick Defence.

Your faithful Commons have found themfelves

fo happy under Your Majefty's Adminiftration,

that they pleafe themfelves with more agreeable

Pfofpects, and renouncing fuch Examples of un-
feafonable Jealoufies and Fears, moft thankfully

receive the Bleffings of Your Reign : Nor could

they have made a more grateful Return for Your
Majefty's generous Protection of their Liberties,

than by a fuitable Concern for Your Prerogative.

If their Lordfhips had confulted their own
Journals, with the fame Care that we always take

to be rightly informed, they would hardly have

affirmed, That a direct Appeal to the Throne,

without any previous Defire of Conference, had

been an unprecedented Practice : Their Books
are filled with Variety of Inftances to the con-

trary •, but without examining their Books, it

feem s very furprifing, that their Lordfhips could

fo foon forget their Addrefs prefented to Your
Majefty the laft Seffion, on Behalf of the Lord
Bifhop of Worcefler, and their Addrefs to the

late King, on Behalf of William Earl of Port-

land, Edward Earl of Orford, John Lord Somers9

and Charles Lord Halifax, impeached by the

Commons of High Crimes and Mifdemeanours :

And when this Houfe formerly expoftulated with

the Houfe of Lords, for proceeding in the very

fame Method of which they how complain, their

Lordfhips made a moft folemn Declaration, in

thefe Words j.

That they mujl ever affert a Liberty in their

Houfe, to apply to the Throne by themfelves,

for the doing any Thing warranted by

Law, &c

Nor can the Lords, we prefume, upon fecond

Reflection, deny the Commons the fame Liberty,

which their Lordfhips themfelves have fo ftrongly

affefted, and fo frequenty practifed.

Your loyal Commons fincerely concur with

their Lordfhips, in declaring, That we will never

contribute, by any Act of ours, to the Diminu-
tion Of the Rights of the Crown, and that we
will not fuffer it in others. Your Majefty, their

Lordfhips, and the whole World, may judge,

from the Example we have now given, if thier

Lordfhips do truly wifh the Houfe of Commons
may, in all Times to come, fpeak and act with

that Regard to the Prerogative, which they al-

low us the Honour to have now taken up ; we
fhall be very unfortunate to continue under their

Difpkafure at the fame Time when they feem to

hope,' that thofe who fucceed us will take Pattern

by us.

We wifh their Lordfhips alfo, on their Part,

may continue, in all Times to come, to fpeak

with that Regard to Parliamentary Impeach-

ments, which they feem fo lately to have taken

up ; fince we have Reafon to apprehend, that

the Mifundei ftandings which have of late Years

arifen between the Two Houfes, have been prin-

cipally owing to the Artifices of fome particular

Perfons
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Periods among themfelVcs, whom the Commons
thought it theri Duty, for the publick Safety, to

bring to Juftice. How much more difficult will

all fuch Endeavours be render'd, fhould their

Lordfhips be once admitted fole Examiners of

Accufations againft each other, as they are al-

ready fole Judges ?

We are accufed, but mofr. unjuftly, of exciting

and earneftly defiring Your Majefty to exert Your
Prerogative againft the Houfe of Lords : We
appeal to the Words of our Addrefs, if it is

poffible naturally to impofe any fuch Senfe upon
any Expreffion that is there. We are forry their

Lordfhips fhould defcend fo low as to the {train-

ing and wrefting of Words, by which they rather

difcover an unfortunate Inclination to make us

feem culpable upon any Terms, than that they

in Truth believe us fo. We know how vain and
how fruitlefs an Application it would be, to ex-

cite Your Majefty to any Abufe of Your Power,
which we are convinced You will always exercife

for the general Good •, and fo far are Your Com-
mons from entertaining any fuch Defire, that we
heartily wifh to fee a good Gorrefpondence pre-

served between the Two Houfes ; nor would for-

bear to purchafe it at any Rate, except the giving

up the Rights of Your Majefty, by whom we
are protected, and the Liberties and Properties

of the People, by whom we are entrufted.

Thefe few Inftances, fo plain, and fo uncon-
teftable, we prefume, will be fufficient, without

trefpaffing much longer upon Your Majefty's

Time, to difcredit whatever elfe has been al-

ledged to create in Your Majefty, and thofe we
reprefent, an ill Opinion of us. We have been

careful and induftrious to avoid, as far as was
eonfiftent with our neceffary Juftiflcation, all

Occafion of reviving Animofities ; and how great

foever the Provocation has been, Your Majefty

having declared how uneafy You are under fuch

Mifunderftandings, we fhall make no Difficulty

to lay afide our Refentments, who fhall always

be ready to facrifice our Lives and Fortunes to

Your Quiet and Service : Nor can we doubt but

we muft ftand fully acquitted to the whole
World, and efpecially to Your Majefty ; fince

the Zeal that we have fhewn, and the Reproaches

that we have born, have been owing to no
other Caufe but the Defence of an excellent

Queen, in whofe Hands God Almighty has

placed the Executive Authority over thefe Na-
tions, which Authority it has been the only En-
deavour of Your faithful Commons to preferve

as entire as our Laws and Conftitution allow.

May it pleafe Tour mojl Sacred Majefty,

It is with the deepeft Concern, and a Grief

not to be expreffed, that Your dutiful and loyal

Commons have found themfelves engaged in Dis-

putes of this Nature, by which they have been

fo unfeafonably interrupted in finifhing the Sup-

plies, and other Matters of the higheft Impor-

tance. How zealoufly they have applied them-

felves to the Difcharge of their Duty, appears

from their having already prefented Your Maje-

fty with the greateft part of their Aids, with a

Difpatch and Unanimity beyond Example : Nor
could the few Bills yet depending have met the

leaft Obftruftion or Delay, but from the indif-

penfible Neceffity of vindicating Your Majefty's

Koyal Prerogative, the Privileges of our own

Houfe, and the Rights and Liberties of all the
Commons of England, in feveral Inftances in-
vaded almoft at the fame Time ; we wifh there
may have been more of Miltake than Defign in
thofe who have created thefe unhappy Diffe-
rences : However, we defire the Remembrance
may be henceforth blotted out, and that there
may remain no other Impreffion in the Hearts
both of Lords and Commons, than a fincere and
paffionate Concern for Your Majefty's Welfare
and Glory ; nor any other Contention ever here^
after arife, but by whom the Publick Good fhall
be beft advanced, the Proteftant Succeffion, and
the Church of England, beft fecured, and the
juft Rights and Prerogatives of the Crown beft
fupported.

Martis 22 die FebrUarii, 1703;

Mr. Speaker reported, That he, with the
Houfe, did Yefterday prefent their humble Ad-
drefs to Her Majefty, and that Her Majefty did
thereupon give the gracious Anfwer following.

Gentlemenj

1
Return you many Thanks for the great
Concern you exprefs for me and my jujl

Rights. Your Difpatch of the Supplies is a
great Advantage to the Publick Service ; and
I am very well pleafed with the Affurances you
give me, of your Care to avoid any Occafion
of Difference between the Two Houfes, efpe-
cially at this Time, when there is fo apparent
a Neceffity of ftrengthriing ourfelves againft
the malicious Defigns of our Enemies.

Jovis 24 die Februarii, 1703.

Ordered, That fome Members be appointed to
fearch the Journals of the Houfe of Lords, what
Proceedings have been fince the laft Report to
this Houfe, upon the Papers communicated to
the Lords by Her Majefty, relating to the Con-
fpiracy ; and feveral Members were appointed
accordingly.

Luna 28 die Februarii, 1703.

Sir Humphry Mackworth reported, That the
Members appointed had been to infpecT: the Jour-
nals of the Houfe of Lords, what Proceedings
had been fince the laft Report to this Houfe^
upon the Papers communicated to the Lords by
Her Majefty, relating to the Confpiracy; but
that they did not find any Proceedings as yet
enter'd in their Journals; but that out of the
Papers for making up the fame, they had taken
Copies of the Proceedings they found therein,

which he read in his Place, and afterwards de-
liver'd in at the Table, where the fame were
read.

Ordered, That the Confideration of the faid

Report be referr'd to the Committee -of the
whole Houfe, who are to confider of the Papers
communicated by Her Majefty to this Houfe,
relating to the Treafonable Correfpondence car-

ried on with St. Germain's, and the Court of
France.

Martis 29 die Februarii, 1703.

Mr. Freeman (according to Order) reported

from the Committee of the whole Houfe, to

whom it was referred to confider of the Papers

com-
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tdtfrfntinicated by Her Majefty td this Houfe;

relating to the Treafonable Correfpondence car-

ried on with St. Germain's, and the Court of

France, the Refolution which they had directed

him to report to the Houfe, which he read in his

Place, and afterwards deliver'd in at the Table,

where the fame was read, and is as folioweth.

Refolved, That it is the Opinion of this Com-
mittee, That the Houfe be moved, that ixi

humble Addrefs be prefented to Her Majefty,

That me will be pleafed to re-affume the juft

Exercife of Her Prerogative, and take to Her-

felf the Examination of the Matters relating to

the Confpiracy, communicated tct this Houfe by

Her Majefty •, and to give Afiurance, that they

will defend Her Majefty's facred Perfon and

Government, againft all Perfons concerned in the

faid Confpiracy, and all other Cbnfpirators what-

foever: And to declare, That the eftablifhing

of a Committee of Seven Lords, for the fold

Examination of the faid Confpiracy, is of dan-

gerous Confequence, and may tend to the Sub-

verfion of the Government.
Refolved, That the Houfe doth agree with the

Committee, That an humble Addrefs be pre-

fented to Her Majefty, That fhe will be pleafed

to re-affume the juft Exercife of Her Prerogative,

and take to Herfelf the Examination of the Mat-
ters relating to the Confpiracy, communicated to

this Houfe by Her' Majefty ; and to give Af-

furance, that they will defend Her Majefty's

facred Perfon and Government, againft all Per-

fons concern'd in the faid Confpiracy, and all

Other Confpirators v/hatfoeverj and to declare,

That the eftablifhing of a Committee of Seven

Lords, for the fole Examination of the faid Con-
fpiracy, is of dangerous Confequence* and may
tend to the Subverfion of the Government.

Refolved, That the faid Refolution be prefented

to Her Majefty by the whole Houfe.

Ordered, That fuCh Members of this Houfe
as are of Her Majefty's molt Honourable Privy-

Council, do humbly know Her Majefty's Plea-

fure, when fhe will be attended by this Houfe.

Mercurii i die Martii, 1703.

Mr. Secretary Hedges reported, That Her Ma-
jefty had been pleafed to appoint to be attended

by this Houfe, to Morrow, at Four of the

Clock in the Afternoon, at St. James's.

Veneris 3 die Martii, 1703.

Mr. Speaker reported, That he, with the

Houfe, did Yefterday prefent their humble Ad-
drefs of the 29th of February laft to Her Maje-

fty, and that thereupon, Her Majefty was pleafed

to give the gracious Anfwer following.

Gentlemen,

»« rp H E great Marks of Truft and Confi-
** X dence, which ycu have given me in this

M Addrefs, are very acceptable to me.
" 1 thank you for your Advice, and lhall con-

<c ftantly exercife my juft Prerogative for the Se-
" curity and Satisfaction of my Subjects.

Upon thefe Proceedings of the Houfe of
Commons, the Houfe of Lords, the 28th
of March, drew up another Reprefentati-

bn, which they prefented to Her Majefty*

and is as follows.

The humble Reprefentation, or Addrefs, 0/ the Right
Honourable the Lords Spiritual and Temporal,

in Parliament affembled, prefented to Her Majejly,

on Friday the Thirty-firft Day of March, 1 704.
and Her Majefty's tnoft gracious Anfwer there-

unto. \

Die Martls 28 Martii, .1704.

May it pleafe Tour moft Excellent Majejly,

WE the Lords Spiritual and Temporal^
in Parliament affembled, found our-

felves obliged (tho' with great Unwillingnefs)

to make an humble Reprefentation to Your
Majefty, on the i%th of January laft, of the In-

juftice done to its by the Houfe of Commons ;

and it is with the utmoft Reluctance we are

brought to give Your Majefty a fecond Trouble
upon the like unhappy Occafion. This ap-

pears by our Silence after the Addrefs of the

Houfe of Commons prefented to Your Majefty

the Twenty-firft of February: For though that

Paper be, in Effect, but one continued Mifre-

prefentation of our Words, and our Proceedings^

yet we thought ourfelves fecure in Your Majefty's

great Judgment, which would difcern where the

Truth lay, through all the Colours made ufe of

to difguife it. And we were willing to hope,

that a Moderation which was fo little defervedj

could not but have a good Effect upon the Houfe
of Commons ; but the Votes of the igtb of Fe-

bruary, which they laid before Your Majefty*

have convinced us of our Miftake, and made it

impoflible for us to flatter ourfelves longer with

any fuch Expectation : They continue to mifre-

prefent our Proceedings, and to folicite the

Throne againft us, and thereby put us upon an
abfolute Neceffity of doing ourfelves Juftice, in

laying a true State of Things before Your Ma-
jefty. When we obferve, that the firft Addrefs
of the Houfe of Commons was ordered the next

Day after we entered upon the Examination of
Boucher ; That on the Third of February, when
we appointed a Day for taking the Papers re-

lating to the Confpiracy into Consideration, the

Houfe of Commons appointed a Committee to

draw up the Addrefs againft us, prefented to

Your Majefty on the lift, which was the Day
our Committee reported Keith's Examination

;

And that their Votes of the 29th came from a

Committee appointed to confider of the Papers

communicated to them, the fame Day we made
our Addrefs to Your Majefty to iflue out a Pro-
clamation for encouraging the Difcovery of the

Cypher of the Gibberifh Letters (though they

had made a Compliment to Your Majefty on
their reading thofe Papers, and had laid afide all

Thoughts of them for three Weeks together.)

We cannot, without great Concern, reflect upon
the Unfeafonablenefs of thefe Applications

:

f Die Veneris 31 Martii , 1704. It is Ordered by the Lords Spiritual and Temporal in Parliament aflembled, That the Re-
prefentation, or Addrefs, of this Houfe, agreed to the 28th Inftant, and prefented to Her Majefty this Day, and Her Majefty's

moft gracious Anfwer thereunto, lhall be forthwith Printed and Publifhed.

Mattb. John/on, Cler* Parliamentor'

Vol. VIII. 6Z What
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What can be more likely to prevent the Difco-

very of this dangerous Confpiraey, than a Dif-

agreement among; thofe who fhould unite their

Endeavours in aflifting Your Majefty to fearch to

the Bottom of it ? What can more encourage

Offenders to an obftinate Silence., than the Pro-

fpect of having the Examinations interrupted by

an unhappy Breach between the Two Houfes ?

And what can give greater Security to Your Ma-
jelly's Enemies, than to fee a Foundation laid for

fuch Difputes, as will for ever put an End to all

Parliamentary Enquiries into their Defigns ?

The Gentlemen of the Houfe of Commons have

carried this Point fo far, that rather than fuffer

us to proceed quietly in fearching into the Bot-

tom of this dangerous Confpiraey, they do not

only reflect on us, but depart from their Pre-

tences of Refpect to Your Majefty, and cenfure

Your Conduct in afiifting our Examination, as

if You had thereby done an Injury to Your Pre-

rogative* We are therefore obliged in Duty to

Your Majefty, as well as Juftice to ourfelves,

farther to explain the Grounds on which we have

aded, and to produce Precedents to fhewj we
have done nothing unwarranted by the Practice of

our Anceftors.

We cannot but obferve how the Houfe of

Commons have varied their Style ; in their firft

Addrefs they directly charged the Lords with

wrefting Prisoners out of Your Majefty's Hands;

in their fecond Paper, they fay only, Wefeem to

exclude Your Majefty from any Power over the

Prifoners ; but the Charge is alike unjuft in both.

They continue to complain of Two of our

Orders ; one of which, they fay, was to remove
Your Majefty's Prifoners out of Your Cuftody

into our own j and the other, to commit their

Examination Tolely to a Committee of feven

Lords chofen, and appointed by ourfelves.

We know not by whom a Committee of Lords

can be chofen, but by the Houfe of Lords ; nor

can there be any thing more Parliamentary, and

.more proper for the Difpatch and Secrecy of an

Examination, than referring it to a Committee.

This was practifed by both Houfes of Parlia-

ment, in the Years 1678, and 1679; nor was it-

objected to either, that they took the Examina-

tion folely to themfelves : Tho' the Committee

of the Houfe of Commons was, in the Style of

their own Book, a Committee of Secrecy.

The Lords, the Commons, and the Privy-

Council had that Plot under Examination at the

fame Time, yet there was no interfering of Ju-
rifdiftions •, the Papers and the WitnelTes were

convey'd to one another, as there was Occafion,

without any Difputes •, none of them flopped or

delayed the Enquiries of the others, but con-

curred in promoting them.

We might have expected, that when the Houfe

of Commons charged us a fecond Time with vi-

olating Your Royal Prerogative, and the known
Laws of the Land, they would have fpecified

what Branch of the Prerogative we had infringed,

or what Law, Statute, or Ufage, we had broken :

Whenever they think fit to be more particular in

the Charge, we fhall be very ready with our

Anfwers.

We fhall always contend with the Houfe of

Commons in Zeal for Your Majefty's Honour
and Safety ; but we fhall never pretend to be

meritorious, in giving up what we know to be

the.Right of Parliaments : And we are fure Your
Majefty underftands and loves the Conftitution of

the Englijh Government too well, to approve of

fuch a Prefent ; and therefore we muft again beg
Leave to infift on our former Reprefentation, as

well founded in every Particular.

We have no Caufe to be forry to hear it has

been fo univerfally well received, fince we are

fure it cannot but be for Your Majefty's Service,

as well as a full Juftification of ourfelves. We
were very careful that there fhould be no Harfh-

nefs in any Exprefilons of our Reprefentation

;

but if they complain of Reafoning they cannot

anfwer, or are uneafy to hear Truths they cannot

deny, it is not our Fault,

The Houfe of Commons were certainly in the

right, in not producing the Precedents which they

fay they have of ill Language that has pafled

between the Two Houfes, becaufe it could not

have been agreeable to Your Majefty.

We muft own we never fearched our Books
for that Purpofe ; and we believe, that if ever

the Commons ufed the like before, our Anceftors

thought it unbecoming them to return it ; and

we think it moft proper to be forgotten.

We cannot think that any Expreffions (by

whatfoever Zeal infpired) that are not fuitable to

the Decency which is due from one Houfe of

Parliament to another, can fhew a Refpect to

Your Majefty, or add any Force to their Argu-
ments.

We do not comprehend what is meant by their

faying, We did appropriate to the Houfe of

Lords only, the Name of a Parliament. There
is no Foundation for that Charge in any Word of

our Reprefentation ; nor was there any Occafion

for fuch an Affertion in the Controverfy between

usi both Houfes are alike interefted in the Point

we maintain. We are fure the Houfe of Com-
mons have claim'd and exercifed fuch a Power of

Examination and Commitment as the Lords infift

upon ; and we are well affured, that on proper

Occafions every future Houfe of Commons will

do the like again : So that let the Gentlemen of

the prefent Houfe of Commons be as liberal as

they pleafe in renouncing their own Right, and
as much difpleafed as they think fit with the

Houfe of Lords, for not following their Ex-
ample, we have this Comfort, that Your Majefty

is too equitable to think amifs of us for defend-

ing our Parliamentary Rights, and we are fure

of having every Houfe of Commons that fhall

fit hereafter of our Side, as well as every Eng-
lijhman, who values the Conftitution of his

Country.

There is no Paffage in our Hiftory more no-
torious, than that the pretended Houle of Com-
mons, in the Year 1648, when they could not
prevail with the Houfe of Lords, then fitting,

to join with them in the intended Murder of their

King, took upon them firft to abolifh the Houfe
of Lords by a Vote, and then to proceed to do
that execrable Fact by themfelves.

It is not therefore to be imagined what the

Houfe of Commons can mean, by faying, That
Affembly was compofed of Members of both

Houfes. If all other Proof of the contrary was
wanting, yet the Teftimony of that bleffed,

though unfortunate King, is abundantly fuffici-

ent, who made it one of his Exceptions to that

deteftable Court at his Trial.

We
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We can never call to Mind that Fa<ft without

Horror, and yet we are obliged by Law to com-

memorate it every Year ; and furely it can never

be mentioned more ufefully than upon fuch an

Occafion, when the ftrange Ufage of one Houfe

of Parliament by another, makes it impolTible

not to reflect on the miferable Confequences that

have formerly followed from fuch Differences.

When the Gentlemen of the Houfe of Com-
mons act according to the Meafures taken in thofe

Times, they ought not to be offended if they

are remembered by the Lords. If they will take

upon themfelves to ftop the iffuing out Your Ma-
jesty's Writs for filling up their Houfe, and that

in feveral Places, and for a long Time, whereby

they make themfelves an imperfect Reprefentati-

on, which is a Wound to the Conftitution, a

Wrong to the Boroughs, who have a legal Right

to fend Reprefentatives, and an Injuftice to Your
Majefty, who has an undoubted Title to the Ser-

vice and Attendance of all the Members ; can

they wonder, or ought they to complain, if we
prefume to tell Your Majefty, That very few

Things were lefs excuiabie in that unhappy

Houfe of Commons, than their refufing to fill up

their Body, and compleat the Repreientation ?

Thefe Beginnings are very dangerous : It is

not eafy to forefee how far fuch a Practice may
be carried, or what Effects it may have upon

the Boroughs that fuffer the prefent W rong, or

upon others who may apprehend the like Ufage ;

and who can fay, but, in After-Times, an ill

Prince may take Advantage of fuch Precedents,

and think himfelf juitified in with-holding his

Writs from fome, by as good Law as the Com-
mons can fhew for pretending to ftop them from

iffuing to others ?

The Commons have made three Addreffes to

Your Majefty upon this Occafion, yet have not

ftated the Matter in Difpute fairly in any one of

them. The plain Matter of Fact is this ; Boucher,

Ogilby, &c. being feized by the Cuftom-Houfe

Officers on the Coaft of Sujfex, as they land-

ed from France, were fent for to be brought

to Town by Meffengers ; the Lords having re-

foived to examine thefe Perfons themfelves, Or-

dered the Meffengers to bring them to the Houfe,

and committed them to the Black Rod, in order

to their Examination. The Queftion is, Whe-
ther this Proceeding of the Houfe of Lords was

a Breach of any Law, or contrary to the Cuftom

of Parliaments ? We afferted it was not, and as

we humbly apprehend, we proved our Afferti-

on, by undeniable Reafons, and we affured Your
Majefty we could juftify it by Precedents.

It appears by our Records, That we have at

all Times, when we thought it expedient for the

publick Good, not only taken Prifoners out of

the Cuftody of Meffengers (which is but a

Temporary Confinement, in order to the exami-

ning Perfons, or while they are under Examina-

tion) but taken them out of any other Cuftody,

and put them fometimes into the Cuftody of

Your Majefty's Officers attending the Houfe of

Peers, fometimes removed them from one Prifon

to another, as the Houfe thought moil fafe and

proper for their Examination.

Perfons condemned, and under Sentence of

Death, may be moft properly called the Prifoners

of the Crown, when their Lives and Eftates, as

well as Liberties, are entirely at Mercy -, yet the

Houfe of Lords has fent for feveral in thofe Cir-
cumftances from the furtheft Parts of England to
be examined.

We could produce Precedents in all Times,
when anything of this Nature has been before
the Houfe, the moft ancient Records furnifhing
the cleareft and moft frequent Inftances of the Ju-
rifdiction of the Lords, in examining, trying,

and punifhing all great Offenders.

But we fhall at prefent confine ourfelves to the
Proceedings in refpect to the Popifh Plot, in the
Reign of Your Majefty's Royal Uncle, (except
in fome few Inftances in both Houfes, as well be-
fore as after that Time) not only becaufe that

was the laft Confpiracy that fell under a Parlia-

mentary Examination ; but becaufe both Houfes
of Parliament enter'd into the Enquiry with
equal Zeal.

And we beg Leave to annex to this our hum-
ble Addrefs, fome Extracts of the Proceedings
of both Houfes in that Enquiry, N° I, II.

We defire to obferve, That though the King
mention'd that Plot in his Speech at the opening
of the Seffion ; yet he was fo far from communi-
cating the Particulars to the Parliament, or de-

firing them to look into it, that he directly told

them, he would leave that Matter to the Law.
He was not very defirous of having the Par-

liament meddle with that Enquiry, and there-

fore 'tis reafonable to fuppofe, he would not have
been filent, if their Proceedings had been a
Violation of the Prerogative, and the known Laws
of the Land.
We beg Leave to make this fingle Remark ori

fuch of the Precedents as relate to the Removal
of the Popifh Priefts after Sentence of Condem-
nation, That this was taken notice of by the

Commons, and feveral Meffages paffed between
the Two Houfes about them : The Commons
were earneft that they fhould be executed, and
infifted to have them fent back to the feveral

Prifons for that Purpofe ; but they never pre-

tended to deny that the Lords had Power to fend

for them, or change the Cuftody.

The Commons, in their fecond Addrefs, pre-

tend to have been fenfibly affected and provoked

to their harfh Treatment of the Lords, by what
pafs'd in the Lords Houfe the 29th of January

\

which was almoft fix Weeks after their firft Ad-
drefs was prefented.

It looks as if they wanted Reafons to juftify

the ordering that Addrefs, when they are forced

to defend it by Arguments drawn from Facts

which happen'd fo long after.

If the Commons had confidered our Addreffes

of the 29th of January, or the 15th of Febru-

ary, they would have found in them no Contra-

dictions, or Counter-Orders to Your Majefty,

with which they charge us. We were inform'dof

feveral Papers that had not been communica-
ted to us ; thofe we defired, and we received

them by Your Majefty's Command ; and have,

we hope, made ufe of them for Your Majefty's

Service, and the publick Safety. We have had

the Happinefs that our Zeal has been more than

once approved by Your Majefty : And we leave

the Commons to juftify their own Coldnefs and

Indifference, in a Point of fuch high Concern.

If we look back on the Steps the Commons
have made in this whole Matter, they are fuch

as will hardly be believed hereafter : And we can

defire
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defire nothing more for our Juftification, than

that our Proceedings and theirs may be compar'd.

When the Papers relating to this Confpiraey

were laid before them, they contented themfelves

with reading them, and without offering any

Advice or Affittance, gave Your Majefty 1 hanks

for laying the Papers before them, and expreffed

their Satisfaction in Your Majefty's wife Con-

duel, and great Care of your People. This

was certainly juftly due to Your Majefty's pru-

dent Adminiftration, but was not all that might

have been reafonably expected from a Houfe of

Commons, when Your Majefty had laid before

them the Account of fuch a dangerous Confpi-

raey.

Thus the Matter refted for feveral Weeks :

And when at laft the Houfe of Commons thought

fit to take up a fecond Time the Consideration

of thofe Papers, inftead of doing what we hoped,

and the Kingdom expected from them, all they

did was to find new Caufc of Difpleafure againft

the Lords, to complain of what Your Majefty

had done* to foliate You to re-affume the juft

Exercife of Your Prerogative, and to defire You
to ftop our Proceeding, as of dangerous Confe-

quence, and what might tend to the Subverfion of

the Government.
This Conduct feems very unaccountable : And

when they had not thought fit to pafs any Judge-
ment on the Confpiraey, 'tis hard that the En-
quiry into it fhould be fo feverely cenfured.

The Commons confine what we fpoke in Ge-
neral Terms of the fatal Confequences that have

happen'd in moft Countries in Europe, from the

unhappy Differences which have arilen between

the Eftates of the feveral Kingdoms, to the In-

ftance of one Country : The Obfervation was

general, and the Overthrow of the Liberties of

moft of our Neighbours fprung from this Root.

But we are furprized, that the Houfe of Com-
mons fhould fingle out that Inftance of a Revo-

lution in a neighbouring Country, where the

Clergy and the Commons were prevail'd upon by

the Management of the Court, to carry their

Refentments againft the Lords fo far, that they

deliver'd up the Authority of the Lords, the

Freedom of the People, and made a total Altera-

tion of the Government.

We cannot imagine what is meant by calling

this Treachery of the Commons and Clergy, in

betraying the Liberties of their Country, their

uniting in the Publick Defence ; nor can we con-

ceive how this comes to be mentioned on this Oc-

cafion : We hope there is no Danger of fuch a

Union amongft us for fuch Purpofes ; and we
think Your Majefty, and Your People, are equally

concern'd in this Infinuation.

'Tis wonderful that the Commons fhould mag-

nify their own Care in examining our Journals,

reflect on us for not looking into our own Books,

and at the fame Time cite two Precedents, in

which they are entirely miftaken, and which prove

the direct contrary to what is inferr'd from them.

The Lords in their Reprefentation affirm,

That the Commons, by appealing directly to the

Throne againft the Houfe of Lords, and charg-

ing them with Attempts of the higheft Nature,

without firft afking a Conference, had done a

Thing unprecedented. The Commons, to prove

the contrary, cite the Addrefs prefented to Your
Majefty on Behalf of the Bifhop of Worce]iery

and the Addrefs of the Lords to the late King*
on Behalf of Four Lords named in their Ad-
drefs. We crave Leave to ftate thofe two Cafes 3

The Commons had cenfured the Bifhop of Wor-
cefter, without giving him any Opportunity of
being heard. They had voted him Unchriftian,
which furely is afperfing the Innocent without
Poffibility of Reparation* as" well as it was con-
demning him without a Trial j and made an Ad-
drefs to Your Majefty to remove him from being
Almoner. This Proceeding feem'd very extra-
ordinary with refpect to Your Majefty, and very
unparliamentary with refpect to the Houfe of
Lords, of which the Bifhop was a Member ; and
yet no Notice was taken of them : Upon this,

the Lords made an Application to Your Majefty,
on Behalf of the Reverend Prelate, That he might
not fuffer in Your Majefty's Opinion, before he
had an Opportunity of making his Defence.
The Cafe of the Four Lords was this : The

Commons having at the Bar of the Houfe of
Lords impeach'd them for High Crimes and Mif-
demeanours, the next Day made an Addrefs to
the late King, to remove them from his Prefence
and Councils for ever: The Houfe of Lords
thought this an Attempt of the higheft Nature
upon their Judicature, that while the Caufes were
depending before them in Parliament, the Com-
mons fhould quit the Part they had taken of Ac-
cufers, and pretend to be the Judges themfelves,
and folicite the King to put their Sentence in

Execution immediately. But yet they proceeded
to act with fuch a Moderation as was fcarce to be
juftified ; they forbore expoftulating with the
Commons, much lefs did they appeal to the Throne
againft them, they only defired the King not. to
pafs any Cenfure upon them before they were
tried : They took no Notice that the Commons
had made any Addrefs, and only endeavoured to
prevent the Injuftice and Oppreflion which might
have been done to their own Members, and the
Affront offered to their Judicature, without mak-
ing the leaft Reflection on this Proceeding ; and
they had no other way of acting, for no Conference
could have prevented the Impreflion that might
have been made on the King by fuch an Applica-
tion of the Commons.

Befides, in both thefe Cafes the Commons were
the Aggreffors ; they firft applied to the Throne,
and made it neceffary for the Lords to follow them.
Thus far thefe Inftances may be of Ufe to fhew
by what Steps the Commons rofe to this way of
addreffing againft the Houfe of Lords •, they be-
gan thefe Attempts in the Cafe of particular Lords,
which now they put in Practice againft the whole
Body of the Peers.

The Lords will think themfelves concern'd in

all Times to obferve and maintain the Law and
Ufage of Parliaments in Impeachments ; and this

they did with all polfible Exactnefs, upon the

Occafion of the Impeachments of thofe Four
Lords •, but they could not judge it reafonable

to let the Accufers fhare with them in their Ju-
dicature. And if the Commons in Times to

come fhall fo far forget themfelves, as to endea-
vour to blaft Men's Reputations, by exhibiting

Articles, when they are not able or prepared to

maintain their Charge, the Lords will always

look upon themfelves as bound to do equal Ju-
ftice, and difcharge the Innocent.. Nothing can

truly leflen or weaken the Force and Awe of

Impeachments,
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Impeachments, but a partial Ufe of them :

While they continue to be the equal Inftruments

of Publick Juftice, they will have their Weight in

all Places; but if once they are made ufe of to

defame Men only, without Thoughts of bringing

them to Trial, Impeachments will lofe their Ter-

ror, and the Houfe of Commons will not encreafe

their Honour or Authority : And if in that Cafe

the Houfe of Lords could not do Juftice to the

Accufed, they would be the only Judicature

which had the unhappy Power of condemning,

but not of acquitting.

The Lords are far from pretending to be the

fole Examiners of Confpiracies hereafter, if the

Commons will do their Duty in concerning them-

felves for the Publick Safety ; but if they will

fhew fo little Zeal as the Gentlemen of this Houfe

of Commons have done, if when they are told of

Confpiracies trom the Throne, they will concern

themielves fo little as to leave the Enquiry to

others, the Lords muft of Confequence be the

fole Enquirers, or elfe Parliaments muft be to-

ally excluded from fuch Examinations.

The Commons in their fecond Addrefs com-
plain, That they are accufed moft unjuftly of

exciting, and . earneftly defiring > our Majefty

to exert Your Prerogative againft the Houfe of

Lords. The Words of their firft Addrefs are fo

plain, that no other Conftruction could be reafon-

ably put upon them ; and we are now very fure

we did not miftake their Meaning, fince in the

Votes which they have laid before Your Majefty,

they have thought fit to explain themfelves, and in

direct Terms defire Your Majefty to re-affume the

juft Exercife of Your Prerogative, and take to

Yourfelf the Examination of the Matters relating

to the Confpiracy.

There needs no wrefting or {training thefe

Words to juftify the Interpretation we made of

their firft Addrefs •, and furely they had forgot

what they faid in the fecond, when they came

to pafs thofe Votes, by which the Sincerity of

their ProfefTions, when they pretend to defire that

the Remembrance of thofe unhappy Differences

may be blotted out, does beft appear. But we
are (till at a Lofs to know what they truly

mean by Your Majefty's re-affuming Your juft

Prerogative.

Your Majefty was pleafed to lay the Papers

relating to the Confpiracy before us, and You
had given Your Royal Approbation to the Me-
thod in which we had put the Examination :

And it feems a ftrange Averfenefs to Parliamen-

tary Inquiries, that they would not leave it pof-

fible, even with the Concurrence of the Crown,

for either Houfe of Parliament to enquire into

Confpiracies •, though at the fame Time we muft

freely own, that if this Power be not lodged in

us by the Conftitution, it ought not, nor indeed

cannot be given and delegated by the Crown.

Moft Gracious Sovereign,

We humbly afk Pardon for having detained

you fo long upon a Subject, which cannot but be

diiagreeable to Your Majefty.

We beg Leave to conclude, with expreffing

the juft Senfe we have of that virtuous and truly

Royal Moderation, which Your Majefty has fhewn

upon this Orcafion, in not kiffering Yourfelf to

be prevail'd upon, to do any Thing to the Pre-

judice of th'' Conftitution, from whatfoever Hands
Vol. VIII.
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the Invitation comes. It mail be our daily
Prayer to Almighty God, That he will long
preferve and profper Your Majefty for the Good
of this Kingdom •, and that Your Reign may be
as glorious all the World over, as it is happy to
all Your People.

Her Majefty's moft gracious Anfwer to the Reprefen-
tation, or Addrefs.

My Lords,

" T H°pe n°ne °f my SubJeas have anY Defire
" X to leffen my Prerogative, fince I have no

Thought of making Ufe of it, but for their
" Protection and Advantage.
" I look upon it as a great Misfortune, when

" any Mifunderftandings happen between the
" Two Houfes of Parliament, which cannot be
" without fo much Prejudice to the Publick, that
" I fhall never omit any thing in my Power to
" prevent the Occafions of them.

Precedents out of the Journals of the

Houfe of LORD S.

N° I.

2 DieMaii, 1675.

A Paper was prefented to the Houfe, being
Examinations taken by fome Juftices of

the Peace in the County of Surrey, concerning
fome blafphemous Speeches fpoken by John
Taylor, now a Prifoner at the Gaol at Guilford,
which Paper being read, the Houfe Ordered as
follows, viz.

Ordered, The Serjeant at Arms bring in fafe
Cuftody to the Bar of this Houfe, on Friday next,
at Ten of the Clock in the Forenoon, the Body of"

the faid John Taylor.

Die Luna 21 Oclobris, 1678.

His Majefty acquaints the Lords and Commons
with a Plot againft His Perfon, in a Speech, Part
of which Speech, fo far as relates to the Plot,
follows, in hac verba :

I
Now intend to acquaint you, (as I fhall al-
ways do with any thing that concerns me)

That 1 have been informed of a Defign againft
my Perfon by the Jefuits ; of which 1 fhall for-
bear my Opinion, left I may feem to fay too
much, or too little, but I will leave the Matter
to the Law ; and in the mean Time, will take
as much Care as I can, to prevent all manner of
Practices by that fort of Men, and of others
too, who have been tampering in a high Degree
by Foreigners, and contriving how to introduce
Popery among us.
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Whereupon, the Houfe made the following
Addrefs. b

WE Your Majefty's moft dutiful and
loyal Subjects, the Lords Spiritual and

Temporal in Parliament affembled, having
been acquainted by Your Majefty, That there
is Information given of a horrible Defign
againft your Majefty's facred Life, (which
God long preferve) are humble Suitors to
Your Majefty, that You would vouchfafe to
communicate to us (as far as Your Majefty
fiiall think fit) fuch Papers as have any J en-
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" dency to the Difcovery thereof, or of any other

" Defign againft the Proteftant Religion, as it is

*' now eftablifhed in the Church of England, that

" we may ufe our utmoft Endeavours to ferve

" Your Majefty, according to our bounden Duty
" and Allegiance.

23 Otlobris, 1678.

The Papers concerning the Plot were delivered

to the Deputy-Clerk of the Parliaments, by one

of the Clerks of the Council.

Lords Committees were appointed to confider

of the Papers tranfmitted from the Council by

His Majefty's Directions, concerning the Difco-

very of the horrid Defign againft His Majefty's

facred Perfon, or of any other Defign againft His
Majefty, or His Kingdom, by introducing Po-

pery, whofe Lordfhips have Power to fend for

Perfons, Papers, and Records, as they fhall fee

Caufe.

30 Otlobris, 1678.

Ordered, That Nathaniel Thompfon, who is now
in the Cuftody of William Sorocold, for printing

Popifh Books for James Thompfon, fhall ftand

committed to the Prifon ofthe Gate-houfe, at Weft-

minfter, during the Pleafure of this Houfe.

31 Otlobris, 1678.

Ordered, That the Lords with White Staves do

attend His Majefty, humbly to defire Him from

this Houfe, that the Papers of Mr. Whitebread and

Mr. Micho, which have been read at the Council-

Table, may be, by His Majefty's Command,
brought before the Committee to examine Papers

relating to the horrid Defign againft His Majefty;

and alfo that the Clerks of the Council may bring

the Minutes taken by them upon the Examination

of Titus Oates, and others, before the Council,

concerning this Matter.

4 Novembris, 1678.

Ordered, That the Lords Committees appoint-

ed to examine the Lords who are Prifoners in

the Tower of London, for Treafon, fhall alfo ex-

amine fuch other Perfons who are now Prifoners

in the Tower for Treafon, as their Lordfhips

fhall think fit, and alfo Sir Ellis Leighton, now
Prifoner in Newgate ; and that the Lord Chief

Juftice of England do affift their Lordfhips at

fuch Times as they fhall appoint ; and that one

of the Clerks of the Privy-Council do attend their

Lordfhips.

8 Novembris, 1678.

Ordered, That the Lords with White Staves

do attend His Majefty, humbly to defire Him
from this Houfe, That the Letter of Mr. Coleman,

of the zgth of September, 1675, to Father le

Chefc, and another of his to Father le Chefe,

wherein he owns the fending the faid Letter, and

Monjieur le Chefe'.? Letter, whereby he owns the

Receipt thereof, which have not been read in this

Houfe, may, by His Majefty's Order, be brought

hither.

The Lord Treafurer reported His Majefty's

Anfwer,

That His Majejly will give Order, that the faid

Letters fJoall be brought to this Houfe as foon as

may be.

18 Novembris, 1678.

Ordered, That Edward Coleman, now a Prifo-
ner in Newgate for Treafon, be brought by the
Keeper of Newgate, before the Lords Commit-
tees to peru fe Letters and Papers, to Morrow at
Nine of the Clock in the Forenoon ; and that
the Duke of Monmouth be defired to fend a fuf-

ficient Guard of Soldiers, to affift the Keeper of
Newgate, in this Service of bringing and return-
ing Edward Coleman.

Ordered, That the Lords with White Staves do
humbly defire His Majefty, That His Majefty will

pleafe to give Order, that the Papers of Mr. Good-
win, now in the Hands of the Clerks of the Coun-
cil, may be brought before the Lords Committees
appointed to confider of, and prepare the Evi-
dences for the Trial of Mr. Coleman.

23 Novembris, 1678.

Ordered, That the Serjeant at Arms attend-
ing this Houfe, his Deputy or Deputies, do
forthwith repair to Stratford upon Avon in War-
wickfoire, and bring thence the Body of Mr.
John Gerard, fuppofed to be a Prieft, and one
other Perfon mentioned, but not named, (in a
Letter dated there the 20th of November) and
fubfcribed Simon Cale, Mayor, -John Wolmer, in

which it is recited, That they were in Cuftody
there, for refufing-the Oath of Allegiance, and
bring them in fafe Cuftody to the Bar of this

Houfe.

27 Novembris, 1678.

Ordered, That Dr. Lower, and Dr. Warner, be,

and are hereby appointed to vifit Mr. White, alias

Whitebread, being fick near Weld-houfe, and give
this Houfe an Account to Morrow Morning, in

what Condition of Health they find him.

28 Novembris, 1678.

Ordered, That the Clerk of His Majefty's

Privy-Council, in whofe Cuftody the Depofitions

lately taken at the Council-Board are, which con-

cern the Queen's Majefty, be, and is hereby ap-

pointed to bring the faid Depofitions before this

Houfe to Morrow at Nine of the Clock in the

Forenoon.

29 Novembris, 1678.

The Houfe received an Account, That Dr,
Lower and Dr. Warner have vifited Whitebread,

and they find that his 'former Diftempers have
left him, and he hath now only a Tertian Ague;
and their Opinion is, That he may be removed
fafely upon his Intermitting Days : It is Or-
dered, That the Serjeant at Arms attending this

Houfe fhall to Morrow attach the Body of Mr.
White, alias Whitebread, and carry him forth-

with to the Prifon of Newgate, there to remain in

fafe Cuftody, 'till he fhall be delivered by due
Courfe of Law.
Upon Information given to this Houfe, that

one Daniel Maccarty, a Romifh Prieft, is now
under Cuftody in Thetford, in the County of

Norfolk : It is Ordered, That the Serjeant at

Arms attending this Houfe, his Deputy or De-
puties, fhall forthwith repair to Thetford afore-

faid, and bring thence the Body of the faid

Daniel Maccarty, in fafe Cuftody to the Bar of

this Houfe.

20 Decembris,



A P P E N D I X. 55 1

20 Decembris, 1678.

'Whereas Daniel Maccarty, a Romifli Prieft,

was, by Order of the 29th of November laft,

brought from the Gaol at Thetjord, in the County

of Norfolk, by the Serjeant at Arms attending

this Houle, and is now in his Cuftody here : It

is this Day Ordered by the Lords Spiritual and

Temporal in Parliament afiembled, That the

Lords Committees tor examining Perfons and

Papers, for Diicovery of the horrid Defign

againft His Majefty's Perfon and Government,

fhail examine the laid Daniel Maccariy ; and if

their Lordfhips find that he is not charged with

any particulars relating to the faid Defign, he is

to be remitted and left to the Law •, but if other-

wife, their Lordfhips are to report to the Houfe

what they find concerning him.

3 Decembris, 1678.

Upon Information given to this Houfe, by the

Lord Windfor, That one Edward Whitaker ftands

committed in the City of Worcefter, for fome un-

becoming Words by him uttered, as is certified

in a Letter to his Lordfhip, figned Jo. Tyas,

Mayor : It is Ordered, That the faid Mr. Whitaker

fhall give Bail before the Mayor of Worcefter, for

his Appearance before the Lords in Parliament,

within eight Days next after fuch Bail given.

Die Veneris, 13 Die Decembris, 1678.

Edward Whitaker being call'd for to anfwer the

Charge againft him fent up from the Mayor of

Worcefter, but being not to be found: It is Order-

ed, That if the faid Edward Whitaker come not,

and render himfelf before the Houfe rifes, he fhall

be attached ; and he not coming, It is Ordered by

the Lords Spiritual and Temporal in Parliament

afiembled, That the Serjeant at Arms attending

this Houfe, or his Deputy, do forthwith attach

the Body of Edward Whitaker of London, Gentle-

man, and bring him in fafe Cuftody to the Bar of

this Houfe to Morrow Morning, to anfwer to the

Informations put into this Houfe upon Oath
againft him: And this fhall be a fufficient Warrant
on that Behalf.

Die Sabbati, 14 Die Decembris, 1678.

"Whereas Edward Whitaker was this Day
brought to the Bar by the Serjeant at Arms at-

tending this Houfe, to anfwer to the Informa-

tions againft him, which he denies, alledging,

That he hath Witnefies to clear himfelf from
the Matters charged on him : Upon Confidera-

tion had thereof, it is Ordered by the Lords Spi-

ritual and Temporal in Parliament afiembled,

That the faid Edward Whitaker may, and fhall

have Order for fummoning his faid Witnefies,

to be heard viva voce, on the Second Day of the

Sitting of the Parliament, next after Chriftmas,

if he defires it: At which Time alfo, the Wit-
nefies, who have inform'd againft him, fhall be

fummoned to be heard viva voce ; and that in

the mean Time, the faid Serjeant at Arms fhall

deliver the faid Edward Whitaker into the Prifon

of Newgate, there to remain in fafe Cuftody 'till

further Order: And this fhall be a fufficient

Warrant on that Behalf.

3 Decembris, 1678.

Upon Information given to this Houfe, That
one Barnejly, a Romifh Prieft, is now un-

der Cuftody in the City of Worcefter ; It is Or-
dered, That the Serjeant at Arms attending this

Houfe, his Deputy and Deputies, fhall forthwith
repair to the City of Worcefter, and bring thence
the Body of the faid Barnejly in fafe Cuftody
to the Bar of this Houfe.

Die Sabbati, 14 Die Decembris, 1678.

Whereas Henry Barnejly, who was by Order
of this Houfe fent for from the Gaol in Worcefter,

was this Day brought to the Bar by the Serjeant

at Arms attending this Houfe, and there exa-

mined, being fuppofed to be a Popifh Prieft :

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament afiembled, That the faid

Henry Barnejly fhall, by the faid Serjeant at Arms,
or his Deputy or Deputies, be returned into the

Gaol in Worcefter, there to remain in fafe Cuftody
'till he fhall be thence delivered by due Courfe of
Law : And this fhall be a fufficient Warrant on
that Behalf.

Die Luna, 23 Die Decembris, 1678.

Upon reading the Petition of Henry Barnejly,

now in the Cuftody of the Serjeant at Arms at-

tending this Houfe, fhewing, That being by
Order of this Houfe brought from Worcefter, and
by like Order to be returned thither again ; and
that being very old and fickly, he is not able to

bear the Journey in this hard Seafon of the "i^ar ;

and therefore praying, that he may remain here

upon Bail : It is Ordered by the Lords Spiritual

and Temporal in Parliament afiembled, That
the faid Henry Barnejly (being charged to be a
Popifh Prieft) fhall, by the faid Serjeant at Arms,
be delivered into the Prifon of the King's-Bench,

there to remain in fafe Cuftody, 'till he be better

able to be returned to Worcefter, in oraer to his

Trial there : And this fhail be a fufficient War-
rant on that Behalf.

6 Decembris, 1768.

Upon Report m^de by the Earl of Clarendon,

from the Lords Committees to examine Perfons

and Papers, &c. That their Lordfhips think it

neceffary that Sir Henry litchborne, a Popifh Re-
cufant, now Prifoner in the Goal at Winchcfter,

be brought up to Town : It is Ordered, That
the Serjeant at Arms attending this Houfe, his

Deputy and Deputies, fhall forthwith repair to

Winchefter, and bring thence the faid Sir Henry

Titchborne, and deliver him into His Majefty's

Tower of London, there to remain in fafe .Cuftody

till further Order : And this fhall be a fufficient

Warrant in that Behalf.

To Sir George Charnock, Knight, Serjeant

at Arms attending this Houfe, and to the

Keeper of the Gaol at Winchcfter, and to

the Conftable of His Majefty's Tower of

London, and their refpctlive Deputies ; as

alfo to all His Majefty's Officers, Civil and

Military, to be aiding and ajfifting in this

Service.

20 Decembris, 1678.

Upon Information given to this Houfe upon
Oath, That Tho. Thorn, now or late Servant to

Richard Tasbrough, Efqj hath utter'd dangerous

and treafonable Words, and that he is at prefent

in the Gaol at Bury in Suffolk : It is Ordered,

That
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That the Serjeant at Arms attending this Houfe,

or his Deputy or Deputies, (hall forthwith re-

pair to Bury, and bring thence the Body of the

laid Thomas 'Thorn, in fafe Cuftody to "the Bar of

this Houfe, to anfwer thereunto.

21 Decembris, 1678.

Whereas Richard Tasbrough, Efq-, was this

Day brought to the Bar by the Serjeant at Arms,

and denied all that was alledged agairift him ;

and whereas there is a Warrant of the Lord

Chief Juftice of England, iffucd againft him : It

is Ordered, That the Serjeant at Arms deliver

the faid Richard Tasbrough in fafe Cuftody to

iuch Perfon or Perfons as the Lord Chief Juftice

of England fhall direct. 1

tain Francis Spalding,, Deputy-Governor of Chep-

ftow Caftle, who was by Order of this Houfe,

dated the 21ft Day of November laft, committed

to the Prifon of the King's- Bench, for Matters

wherewith he ftands charged, hath fince that

Time been enlarged upon Bail, and being upon

Bail, commands ftill at Chepfiow Caftle, as De-

puty-Governor, and hath misbehaved himfelf, as

hath appeared to the faid Lords Committees : It

is thereupon Ordered by the Lords Spiritual and

Temporal in Parliament affembled, That the

Serjeant at Arms attending this Houfe, or his

Deputy or Deputies, do forthwith attach the

Body of the (aid Francis Spalding, and bring

him in fafe Cuftody to the Bar of this Houfe :

And this fhall be a fufficient Warrant on that

Behalf.

29 Martii, 1679.

Upon Information given to this Houfe, That

Richard Tasbrough, Efq-, who is charged to be

guilty of the late horrid Confpiracy, for which

"he was committed to the Prifon of the Kwg's-

Bench, hath fince been enlarged upon Bail, and

is now to be brought to his Trial at the Affizes

at Bury, in the County of Suffolk : Upon Con-

fideration had of the Cafe of the faid Richard

Tasbrough, It is Ordered by the Lords Spiritual

and Temporal in Parliament affembled, That the

Judge of Affize for that County be, and is here-

by directed, that his Lordftiip proceed no fur-

ther upon the Trial of the faid Richard Taf-

brough, than to the Indictment of him, and the

finding thereof by the Grand Jury ; and that the

faid Richard Tasbrough may be fafely fent up to

London, in order to his Trial to be had at the

Bar of the Court of King's-Bench. And it is

further Ordered, That Mr. Thomas Beake, one

of the Meffengers attending His Majefty's Coun-

cil-Board, be, and is hereby authorized and re-

quired with all Speed to attend the faid Judge of

Affize for this Purpofe, and to take Care of the

Execution of this Order, as to the bringing up

the faid Richard Tasbrough in fafe Cuftody, in

order to his intended Trial : And for fo doing

this (hall be a fufficient Warrant.

2 6. Decembris, 1678.

Ordered, That it be referred to the Lords

Committees for examining Perfons and Papers,

to examine Richard Tasbrough and Thomas Thorn.

Upon Information to the Houfe by the Lord

Vifcount Neivport, That one Valentine Harcourt,

a Popifh Prieft, is taken, and now in Cuftody in

the Gaol at Shrewsbury : It is Ordered, That

the Sheriff for the County of Salop, be, and is

hereby required, to take and give Order for the

fending of the faid Valentine Harcourt in fafe

Cuftody, to appear at the Bar of this Houfe,

and that the Charge of the faid Sheriff fhall be

allowed upon his Account in the Court of Ex-

chequer ; and it is Ordered, That the Sheriffs of

the refpective Counties, through which the faid

Valentine Harcourt fhall pafs in his being fent up,

as aforefaid, be aiding and alfifting to the Fur-

therance thereof, as Occafion fhall require.

Die Veneris, 11 Die Martii, 167I.

Upon Report made from the Lords Commit-

tees, for examining Matters relating to the Dif-

covery of the late horrid Confpiracy, That Cap-

Die Jovis, 27 Die Martii, 1679.

Captain Francis Spalding being brought to the

Bar by the Serjeant at Arms, was afked, Whether

he is not under Bail ? which he acknowledged ;

and that Sir Ralph Delaval and Mr. Banks are

his Bail, taken in the King's-Bench ; and being

asked, Why he went down to Chepftow Caftle,

being a Prifoner under Bail, and by whofe Or-

der ? He faid, he had no Order for it, but went

of his own Head. Then the Matter wherewith

he was charged, and for which he was committed

on the 21ft of November laft, was read, and alfo

the Depofition of Thomas Crowder, a Soldier of

that Garrifon, was read, &c.
Whereas Captain Francis Spalding, who was

on the 2 1 ft of November laft committed to the

Prifon of the King's-Bench, there to remain in

fafe Cuftody 'till further Order, hath fince pro-

cured his Enlargement upon Bail, and repaired

to Chepftow Caftle, as Deputy-Governor thereof,

and misbehaved himfelf there, as appeareth by
the Depofition of Thomas Crowder, and other

Matters, upon which he was this Day examined

at the Bar, being now in the Cuftody of the Ser-

jeant at Arms attending this Houfe : It is Or-

dered by the Lords Spiritual and Temporal in

Parliament affembled, That the faid Francis

Spalding be re-committed to the Prifon of the

King's-Bench, there to remain in fafe Cuftody 'till

further Order ; and that the faid Serjeant at

Arms, or his Deputy, take Care to convey him
the faid Francis Spalding to the faid Prifon : And
this (hall be a fufficient Warrant on that Behalf.

25 Martii, 16 79.

Upon Report made by the Earl of Clarendon,

from the Lords Committees for examining Mat-
ters relating to the Difcovery of the late horrid

Confpiracy, That their Lordftiips are of Opini-

on, that Edward Turner, a Prieft and Jefuit, who
hath been examined before them, and is now in

the Cuftody of Francis Strutt, a Meffenger,

fhould be committed to Prifon : It is Ordered,

That the faid Francis Strutt (hall forthwith de-

liver the faid Edward Turner into the Prifon of

the Gate- houfe, at Weftminfter, thereto remain as

a Prifoner, 'till he fhall be delivered by due

Courfe of Law.

To Francis Strutt, Meffenger, his Deputy and

Deputies, and to the Keeper of the Prijon

of the Gate-houfe.

15 AprHis,
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15 Aprilis, 1679.

Whereas Sir William Andrews is feized on,

and brought to Town in Cuftody, as an Agent
in the late horrid Confpiracy againft the King

:

It is this Day Ordered, That the Officer, in

whole Cuftody the faid Sir William Andrews is,

fhall forthwith deliver the faid Sir William An-
drews into the Prifon of the Gate-houfe, at Weft-
winfter, there to remain a Prifoner, 'till further

Order.

28 Aprilis, 1679.

Upon Report made from the Lords Commit-
tees for examining Matters relating to the Dif-

covery of the late horrid Confpiracy, That their

Lordfhips have received Information made upon
Oath, that Sir William Andrews, now Prifoner

in the Gate-houfe, at Weflminfter, is engaged in

the Confpiracy againft His Majefty's Perfon and

Government : It is thereupon Ordered, by the

Lords Spiritual and Temporal in Parliament af-

fembled, That the Keeper of the Gate-houfe afore-

faid, be, and is hereby required to take Care,

that the faid Sir William Andrews be forthwith

conveyed and fafely delivered into the 'Tower of

London, there to remain a Prifoner, 'till he fhall

be difcharged by due Courfe of Law ; and for lb

doing this fhall be a fufficient Warrant.

21 AprHis, 1679.

Upon Report from the Committee for Exa-

minations, That James Allen, who was taken

into Cuftody, being charged with encouraging

Elizabeth Oxley to fire Houfes, hath been exa-

mined by their Lordfhips, and denieth what is

charged upon him ; and in regard the Examina-

tions taken concerning a Houfe fired in Fetter-

Lane, are before a Committee of Commons : It

is Ordered, That the Serjeant at Arms attend-

ing this Houfe, do forthwith carry the faid James

Allen to the faid Committee, to be examined,

and difpofed of as they pleafe.

Upon Report from the Committee of Exami-
nations, That their Lordfhips think it neceflary,

that William Sturges, now a Prifoner in the Gaol

at Chelmsford, fhould be brought to Town : It

is Ordered, That the Serjeant at Arms attending

this Houfe, do forthwith repair to the Gaol at

Chelmsford, in Effex, and bring thence the Body
of the faid William Sturges, and deliver him into

the Prifon of the Gate-houfe at Wejlminfler, there

to remain a Prifoner 'till further Order.

23 AprHis, 1679.

Upon Report from the Lords Committees for

Examinations, That their Lordfhips find it re-

quifite, that David Lewis, who hath been tried

and condemned as a Popifh Prieft, at the Affizes

held for the County of Monmouth, and is now in

Gaol there, may be brought to Town : It is Or-

dered, That the Sheriff for the faid County of

Monmouth, be, and is hereby required to take

Care, and give Order for the fpeedy conveying

of the faid David Lewis, in Safety from the

faid Gaol, to be delivered into the Prifon of

Newgate, the Charges of which Service fhall be

allowed to the faid Sheriff upon his Account in

the Exchequer.

The like Order for Roger Hanflip, in the Gaol

at
'

. er.

Vol. VIII.

The like Order for John Kemble, in the Gaol
at Hereford.

The like Order for Francis Johnfon, alias Webb,
in the Gaol at Worcefler.

8 Maii, 1679.

The Earl of Clarendon reported from the

Lords Committees for Examinations, That Wil-

liam Harcourt the Jefuit is taken, and now in the

Hands of the Officer that took him : It is Or-
dered, That the faid William Harcourt be brought
to the Bar prefently.

Eodem die pojl Meridiem.

William Harcourt was brought to the Bar, and
being there charged with Treafon, the Houfe
made the following Order.

Whereas William Harrifon, alias Harcourt, was
this Day brought to the Bar, and was there

charged with High Treafon : It is Ordered,
That the Gentleman-Ufher of the Black Rod,
attending this Houfe, do take fpecial Care forth-

with to convey the faid William Harrifon, alias

Harcourt, in Safety to Newgate, there to remain
a Prifoner, 'till he fhall be difcharged by due
Courfe of Law.

To the Gentleman-Ufher of the Black Rod,

attending this Houfe, &c.

Die Luna 19 Maii, i6yg.

Whereas Richard Gerrard, Efq-, is charged

upon Oath with Treafon : It is Ordered, That
the Keeper of the Prifon of the Gate-houfe, at

Wejlminjler, (in whofe Cuftody the faid Richard

Gerrard now is) be, and is hereby required forth-

with to take Care for the conveying of the faid

Richard Gerrard to the Prifon of Newgate, there

to remain a Prifoner 'till he fhall be difcharged

by due Courfe of Law ; and this fhall be a fuffi-

cient Warrant in that Behalf.

30 Oclobris, 1680.

It being fignified to this Houfe, That Oliver

Plunket, the Titular Primate of Ardmagh in the

Kingdom of Ireland, is, by His Majefty's Order,

brought over hither, in order to his Trial here,

and is now in Cuftody in the Hands of a Mef-

fenger : It is Ordered, That the Meffenger, in

whofe Hands the faid Oliver Plunket now is, be,

and is hereby authorized and required, forth-

with to convey and deliver the Body of the faid

Oliver Plunket into the Prifon of Newgate, and

that the Keeper of the faid Prifon do keep him
there in Safety, until he fhall be difcharged by

due Courfe of Law ; and that the faid Keeper

and his Under- Officers do take Care, that the

faid Oliver Plunket be kept as a clofe Prifoner,

'till the Pleafure of this Houfe be further figni-

fied ; and this fhall be a fufficient Warrant in that

Behalf.

To the Meffenger in whofe Cuftody the faid Oliver

Plunket is, and alfo to the Keeper of the Pri'

fon o/Newgate, his Deputies and Under-Officers,

and every of them.

4 Jamtarii, 1680.

Ordered, by the Lords Spiritual and Tempo-
ral in Parliament aflembled, That Mr. Attorney-

General do perufe the Information read this Day,

7 B and
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and draw Warrants for the Commitments of Sir

John Fitzgerald, Colonel Pierce Lacy, and Lieu-

tenant Colonel Bradley, as may be available in

the Law, and attend the Judges for their Afiift-

ance therein, and prefent the fame to the Houfe
to Morrow, at Ten of the Clock in the Forenoon.

Ordered, That Sir John Fitzgerald, Colonel

Pierce Lacy, and Lieutenant Colonel Bradley, do
remain in the Cuftody of the Purfivant, as now
they are, 'till the Houfe gives further Order.

5 Januarii, 1680.

Ordered, by the Lords Spiritual and Temporal
in Parliament affembled, That Sir John Fitzgerald

be committed to the Gate- houfe tor Treafon, in

comparing the King's Death, and in levying

War, and practifing to introduce a Foreign Force

into the Kingdom of Ireland, and to depofe the

King from the Crown of Ireland; and that the

Meifenger, in whofe Hands the faid Sir John
Fitzgerald is, be, and is hereby authorized and
required, forthwith to deliver and convey the

Body of the faid Sir John Fitzgerald into the

Prifon of the Gate-houfe ; and that the Keeper of

the faid Prifon do receive and keep him there in

fafe Cuftody, 'till he mail be difcharged by due
Courfe of Law : And this mail be a fufficient

Warrant in that Behalf.

Ordered, by the Lords Spiritual and Temporal
in Parliament affembled, That Pierce Lacy, Efq;

be committed to Newgate for Treafon, in com-
paring the Death of the King, and in levying

War, and praclifing to introduce a Foreign Force

into the Kingdom of Ireland, and to depofe the

King from his Crown of Ireland ; and that the

Meifenger, in whofe Hands the faid Pierce Lacy

now is, be, and is hereby authorized and re-

quired, forthwith to convey and deliver the

Body of the faid Pierce Lacy into the Prifon of

Newgate ; and that the Keeper of the faid Prifon

do receive and keep him there in fafe Cuftody,

until he mail be difcharged by due Courfe of

Law : And this fhall be a fufficient Warrant on
that Behalf.

The like Order for Colonel William Bradley.

Die Martis, 10 Die Decembris, 1689.

Ordered, by the Lords Spiritual and Tempo-
ral in Parliament affembled, That Mr. Vernatti,

now in Cuftody, do ftand committed to the Gen-
tleman-Ufher of the Black Rod attending this

Houfe. And it is further Ordered, That the

faid Gentleman-Ufher go to the Lodging of the

faid Vernatti, and fecure his Papers, and feal them
up in his Prefence, and fet a Guard on his Houfe
or Lodging.

Precedents out of the Journals of the

Houfe of COMMO N S.

N° II.

24 Martii, 14 Car. II.

UPON Information, That George Withers

had been the Author and Publifher of a

fcandalous and feditious Pamphlet, to enrage the

People, and to vilify and defame the Members
of this Houfe, and to blemifh the Honour and

Juftice of this Houfe, and thrir Proceedings, and

was now a Prifoner in Newgate:

Refolved, That the faid George Withers be brought

, in Cuftody of the Serjeant at Arms attending

this Houfe, or his Deputy, to the Bar of this

Houfe, at Four of the Clock this Afternoon, to be

examined touching the Matters objected againft

him ; and the Keeper of Ne-wgate, or his Deputy,
is to caufe him to be brought accordingly.

Refolved, That this Houfe do adjourn 'till

Three of the Clock this Afternoon.

George Withers being then brought in Cuftody
to the Bar of this Houfe, and the fcandalous

feditious Libel, with which he ftands charged,

being fhewn unto him, the fame being in Two
diftinct Papers •, upon View of the firft of them,

he declared, That the fame might be his Hand,

but that it was but Parcel of what he intended ;

and the other Writing being lhewn unto him, he
confeffed the fame to be of his own Hand-Wri-
ting ; and two Witneffes being called in, viz.

Henry Northrop, and Robert Heybourne, and tefti-

fying that they took the faid Papers from under
Mr. Withers^ Hand, and that he was writing

part of them juft when they were taken from him

;

and that he did, upon Examination before Mr.
Attorney-General, confefs the faid Papers to be

of his own contriving and drawing.

Refolved upon the Queftion, That George Withers,

who was this Day brought from the Prifon

of Newgate to the Bar of this Houfe, be fent

Prifoner, and delivered into the Cuftody of the

I .ieutenant of the 'Tower, there to be kept in

clofe Cuftody, and to be denied Pen, Ink, and
Paper, and debarred from having any Company
to come unto him. And it is referred unto Mr.
Pryn, Mr. Serjeant Charleton, Mr. Solicitor-

General, Serjeant Maynard, Dr. Birkenhead, Mr.
Thurland, Mr. Smyth, Mr. Vaughan, and Mr.
Clifford, or any Three of them, to perufe the

feditious infamous Libel by him contrived, and
draw up an Impeachment againft him, and report

it to the Houfe at their next Meeting.

a 1 OUobris, 1678.

Ordered, That a Committee be appointed- to

examine concerning the Murder of Sir Edmond-
bury Godfrey, and to enquire into the Manner and
Means how he came by his Death ; and likewife

to enquire into the Particulars of the Plot and
Confpiracy, mentioned in His Majefty's Speech,

againft his Perfon and Government; which Com-
mittee was impowered to fend for Perfons, Papers,

and Records.

Ordered, That an Addrefs be made to His
Majefty by fuch Members of this Houfe as are

of His Majefty's Privy-Council, humbly to de-

fire His Majefty, that all Papers which do re-

late to the Plot and Confpiracy, mentioned in

His Majefty's Speech, againft his Perfon and

Government, may be communicated to the faid

Committee.

23 Otlobris, 1678.

Refolved, &c. That the Matter concerning the

Plot and Confpiracy, mentioned in His Majefty's

Speech, againft his Perfon and Government, be

heard at the Bar of the Houfe.

Ordered, That Mr. Michael Godfrey be forth-

with fent for to attend with the Papers and Exa-
minations, taken by Sir Edmondbury Godfrey, and

now remaining in his Cuftody fealed up, touching

the Plot and Confpiracy mentioned in His Ma-
jefty's Speech.

24 Oclo-
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24 Oclobris, 1678.

The Papers of Examinations taken by Sir Ed-
mondbury Godfrey, touching the Plot and Confpi-

racy, mentioned in His Majefty's Speech, which
were delivered in by Mr. Michael Godfrey, were

opened, and by Mr. Speaker read to the Houfe.
Ordered, That the Chairman of the Commit-

tee appointed to examine concerning the Mur-
der of Sir Edmondbury Godfrey, do take into his

Cuftody the Papers of Examinations, taken by

Sir Edmondbury Godfrey, concerning the Plot,

mentioned in His Majclty's Speech.

Ordered, That Mr. White, alias Whitebread,

and Mr. Micho, be removed from the Houfe
where they are now, to Newgate, in cafe they be

in a Condition fit to be removed.

25 Oilobris, 1678.

Mr. Speaker acquaints the Houfe, That in

Purfuance of the Order of the Houfe of Yefter-

day, he had waited upon His Majefty, and ac-

quainted him with the Informations the Houfe
had Yefterday received, and that His Majefty

was pleafed to acknowledge the great Care of

this Houfe in the Prefervation of His Perfon and

Government-, and that His Majefty was informed,

That Mr. White, alias Whitebread, and Mr. Mi-
cho, were at prefent very fick, but that His Ma-
jefty would fend to fee them •, and if they were

in a Condition fit to be removed, they fhould be

forthwith fent to Newgate.

Ordered, That the Members of this Houfe,

who are Juftices of the Peace for the County of

Middkfex, do repair to the Lodgings of Mr.
White, alias Whitebread, and Mr. Micho, and

take their Examinations touching the Plot and

Confpiracy, mentioned in His Majefty's Speech,

againft his Perfon and Government ; and do iffue

out their Warrants for fearching their Lodgings,

and feizing all fuch Papers and Writings relating

thereto, as (hall be there found.

2 5 Oclobris, 1678. Pojl Meridiem.

Ordered, That the Secretaries be defired to

move the King, That the Keys of Mr. Lang-

horns Chamber may be delivered by the Meflen-

gers, in whofe Hands the fame are, to the Com-
mittee appointed by the Houfe to fearch Mr.
Langhorn's Papers and Writings.

26 Oclobris, 1678.

Ordered, That an humble Addrefs be made to

His Majefty, by fuch Members of this Houfe as

are of His Majefty's tnoft Honourable Privy-

Council, to defire His Majefty, That Mr. Cole-

man's Papers, and all other Papers relating to the

Plot and Confpiracy mentioned by His Majefty

Tn his Speech, may be communicated to the

Houfe.

Mr. Secretary Williamfon informs the Houfe,

That in Purfuance of the Order of Yefterday,

he -had attended His Majefty, and acquainted

him with the Defires of this Houfe, That a Com-
mittee of this Houfe might have Leave to fearch

Mr. Langhorn's Papers ; and that His Majefty

was pleafed to give Leave that the fame may be

fearched, and had appointed Two of the Clerks

of the Council to afiift the Committee therein :

And that His Majefty was pleafed to deliver him

fome of Mr. Coleman's Papers fcaled up, and or-

dered him to deliver the fame to the Houfe; and
had alfo commanded him to acquaint the Houfe,
That the reft of Mr. Coleman's Papers were at

prefent under Examination before the Houfe of
Lords ; and that fo foon as the Lords had done
with them, they fhould be communicated to this

Houfe : And the Papers were accordingly, by
Mr. Secretary Williamfon, delivered in fealed up.

29 Oclobris, 1678.

Ordered, That His Majefty be humbly defired

by fuch Members of this Houfe as are of His
Majefty's moft Honourable Privy-Council, that

an Inventory, or Lift of all Mr. Coleman's Papers,

which have been forted by the Clerks of the

Council, may be communicated to this Houfe ;

and that all thofe Papers which are not forted,

may be delivered over to a Committee of this

Houfe.

Ordered, That a Committee be appointed to

examine Mr. Coleman, touching the Plot and
Confpiracy mentioned in His Majefty's Speech.

31 Oclobris, 1678.

This Houfe being informed that the Clerk of
the Council was attending without, with Mr.
Coleman's Papers

;

Ordered, That the Papers be delivered to the

Clerk of the Houfe, and by him tranfmitted to

the Committee appointed to examine the fame.

2 Novembris, 1678.

Ordered, That the Clerk of the Council now
in waiting, do forthwith attend with Mr. Har-

cowrt's Papers and Writings ; and that all other

Papers and Writings relating to the Plot, men-
tioned in His Majefty's Speech, either in the

Hands of the Secretaries of State, or in the

Hands of the Clerks of the Council, be forth-

with communicated to this Houfe, according to

the Leave gracioufly given by His Majefty.

22 Novembris, 1678.

Refohed, That an humble Addrefs be made
to His Majefty by fuch Members of this Houfe

as are of His Majefty's Privy-Council, to defire

His Majefty, That fuch Letters and Papers

which relate to the Plot now under Examination,

as have not been perufed by this Houfe, may be

communicated to them.

29 Novembris, 1678.

A MefTage from the Lords by Sir John Coel,

and Sir Samuel Clark :

Mr. Speaker,
" The Lords have received Information, That

" there is a Faculty under the Seal of Cardinal

" Barberini, for difpenfing with the taking of

" the Oaths, and other Things, in the Hands of

" a Member of this Houfe, which their Lord-
" fhips defire may be communicated to them.

Sir John Knight acquaints the Houfe, That the

Paper mentioned by the Lords was found among

Mr. Ireland's Papers, and he delivered the fame

in at the Clerk's Table ; which being read by

Mr. Speaker

:

Ordered, That the faid Paper be fent to the

Lords, and that Mr. Speaker do acquaint the

Mef-



55 6 P P E N D I X.

Meffengers, That when their Lordfhips have

perufed the fame, this Houfe does expect it

ihould be returned again, in order to be entered

in the. Journal of this Houfe; and the Meffen-

gers being called in, the faid Paper was delivered

to them, and Mr. Speaker acquainted them with

the Pleafure of the Houfe.

26 AprMs, 1679.

Refohed, That an humble Addrefs be made

to His Majefty, to defire His Majefty to give

Order for the executing of Pickering -, and alfo

to give Order to the Judges, to iffue out their

Warrants for executing the feveral Popifh Priefts,

which they have condemned in their feveral

Circuits.

5 Mail, i6yg.

The Lord Rujfel acquaints the Houfe, " That

" London and Weftminfier, by reafon whereof the

" Execution of the Sentence pronounced upon
" them is ftill delayed, do defire of your Lord-
" fhips, That the faid Priefts may be forthwith

" remanded to the feveral Counties where they

" were condemned, that fo they may be execu-
" ted, according to the Judgments paffed upon
" them.

25 Oclobris, 1 Will. & Maria.

The Houfe being informed, That feveral of

the Prifoners of the Tower were now bailing in

the Court of King's-Bench, being brought thither

by the Governor of the Tower, by Virtue of a

Habeas Corpus awarded for that Purpofe, parti-

cularly Sir Thomas Jenner, Mr. Richard Graham,

and Mr. Philip Burton:

Ordered, That Sir Thomas Jenner, Mr. Richard

Graham, and Mr. Philip Burton, be immediately

His Majefty had commanded him to let the brought to this Houfe^by^the Governor of the

Houfe know, that His Majefty is willing to

comply with the Requeft made to him by this

Houfe, concerning Pickering, and that the Law
fhall pafs upon him accordingly.

" As to the condemned Priefts, the Houfe of

Peers have fent for them, in order (as His

Majefty conceives) to fome Examinations.

9 Mail, 1679. Pojl Meridiem.

Mr. Hampden reports from the Committee ap-

pointed to infpect the Lords Journals, and fee,

inter alia, upon what Grounds the condemned

Popifh Priefts are fent for, That the Committee

had infpecled the Journals, and taken out Copies

Tower, to anfwer to fuch Matters as fhall be ob-

jected againft them.

And Mr. Speaker iffued his Warrant accord-

ingly, and the fame was fent by the Serjeant ac

Arms attending this Houfe.

Afterwards, the Serjeant acquainted the Houfe,

That Sir Thomas Jenner was bailed, and gone

out of Court, and that Mr. Graham was bailing

in the Court ; and that notwithstanding he had

delivered the Warrant to the Governor of the

Tower, and that he was coming with Mr. Graham,

and Mr. Burton.

Ordered, That Sir Thomas Jenner be fent for

in Cuftody of the Serjeant at Arms attending

this Houfe, to anfwer to fuch Matters as fhall be
of their Proceedings, which he reported to the

obje6led agalnft him#
Houfe. The Houfe being informed, That Mr. Burton

20 Man, 1079. an(j ]yf r> Graham were at the Door, they were

Ordered, That a Meffage be fent to the Lords, feverally called in to the Bar of the Houfe, and
concerning the condemned Popifh Priefts, fent charged with the feveral Matters mentioned in

for up to London from the feveral County Gaols, the faid Report, and heard what they could fay

by Order of their Lordfhips.

22 Maii, 1679.

Sir William Franklyn reports from the Com-
mittee appointed to draw up and prepare a

Meffage to be fent to the Lords, concerning the

Popifh Priefts condemned in the Circuits, That

the Committee had agreed upon a Meffage to be

reported to the Houfe, which he read in his

Place, and afterwards delivered the fame in at

the Clerk's Table, where the fame was twice

read, and upon the Queftion, agreed, and is as

followeth, (viz.)

" The Houfe of Commons having made an
" humble Addrefs to His Majefty, That he

" would be pleafed to give Order to the Judges,
«* to iffue out their Warrants for the executing

" the feveral Popifh Priefts condemned in the

" feveral Circuits ; and His Majefty having been

touching the fame.

And being withdrawn,

Ordered, That Mr. Richard Graham, and Mr.
Philip Burton, be committed to the Cuftody of

the Serjeant at Arms attending this Houfe, for

feveral high Crimes and Mifdemeanours objected

againft them.

Refohed, That a Committee be appointed to

examine Witneffes againft Mr. Graham and Mr.
Burton, and to prepare a Charge againft them.

And it is referred to, &c.

/\.Januarii, 1697.

The Houfe being informed, That * Mr. Regi-

nald Marriot had fent to feveral Members of this

Houfe, Letters, acknowledging, That he had
been concerned in the irregular Indorfement of
Exchequer Bills ; and therein offering fully to re-

late how that notorious Practice hath been pro-

gracioufly pleafed to fignify to the Houfe of jected and carried on, and in what Mariner he
" Commons, That your Lordfhips have fent for had been drawn into the fame :

" them, in order (as he conceived) to fome Ordered, That the faid Mr. Reginald Marriot
" Examination: be fummoned to attend this Houfe immediately ;

" And the Houfe of Commons being alfo in- and the faid Mr. Marriot attending accordingly,
" formed, That the faid Priefts have, by Order he was brought in by the Serjeant at Arms at-

" from your Lordfhips, not only been brought tending this Houfe to the Bar, where he delivered

" out of the feveral Counties, where they were an Account of his Knowledge of that Matter in

" condemned, but continued yet in Newgate, Writing, figned by himfelf, which he read at the
" and other Prifons, in or about the Cities of Bar, and afterwards delivered in to the Houfe.

* Mr. Reginald Marriot was under Profecution, by Order of the Lords Commiffioners of the Treafury, and was under Bail.

Ordered,
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Ordered, That the Examinations taken before

the Lords of the Trealury, relating to the irre-

gular Indorfement of the Exchequer Bills, be laid

before this Houfe.

A Motion being made, That the Houfe will

order, that all Profecutions at Law againft the

faid Mr. Marriot, be ftayed during the Pleafure

©f the Houfe

;

And a Debate arifing thereupon i

Refolved, That the Debate be adjourned 'till

to Morrow Morning.

Ordered, That the faid Mr. Marriot be taken

into Cuftody of the Serjeant at Arms attending

this Houfe •, and that no Perfon be permitted to

converfe with, of bring any Letters to him, with-

out Leave of the Houfe.

5 Januarii, 1697.

Mr. Lowndes, according to Order, prefented

to the Houfe feveral Papers relating to the Exa-

minations, taken before the Lords of the Trea-

fury, touching the falfe Indorfement of the Ex-

chequer Bills.

The Houfe refumed the adjourned Debate of

Yefterday, touching the ordering the Stay of any

Profecution ax Law againft Mr. Marriot.

Ordered, Nemine Contradicente, That all Pro-

fecutions at Law againft Mr. Reginald Marriot,

in relation to the falfe Indorfement of Exchequer

Bills, be ftayed,

Houfe.

during the Pleafure of this
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But nothing more was done in this Bufinefs ; f
for April the third, 1704, Her Majefty

came to the Houfe, and prorogued the

Parliament, and concluded her Speech

thus :

My Lords and Gentlemen,

AT the opening of this Seffion, I did ear-

neftly exprefs my Defires of feeing you
in perfeel Unity among your/elves, as the moft
effectual Means imaginable to difappoint the

Ambition of our Enemies, and reduce them
to an honourable and lafting Peace 5 and tho'

this has not met with all that Succefs which I
wijhed and expelled, yet being fully convinced,

that nothing is fo neceffary to our common
Welfare, 1 am not difcouraged from perfifting

in the fame earned Defires, That you would
go down into your feveral Counties, fo dif-

pofed to Moderation and Unity, as becomes all

thofe who are joined together in the fame Reli-

gion and Intereft.

+ For an Account of the Differences between the Lords and Commons, relating to the Examination of Boucher, fee alfo

Bifhop Burnet's Hiftory of his own Time, Vol. II. Pag. 373, 374.

NUMBER XXXVI.

An Account of what paffed moft remarkable in the Seffion of
Parliament , 1709, in the Houfe of Common

s

y relating to the

Cafe of Dr. Henry Sacheverell. *

December the iph, 1709.

A Complaint being made, this Day, in the

Houfe of Commons, of Two printed

Books, the one entituled, The Communi-

cation of Sin ; A Sermon preached at the Affixes

held at Derby, Auguft 15, 1709 ; by Doclor

Henry Sacheverell : And the other entituled,

The Perils of Falfe Brethren both in Church and

State ; Set forth in a Sermon preached before the

Right Honourable the Lord-Mayor, Aldermen, and

Citizens of London, at the Cathedral Church of St.

Paul'j, on the 5th of November, 1709; preached

alfo by the faid Dr. Henry Sacheverell ; and both

printed for Henry Clements : Which Books were

delivered in at the Table; where feveral Para-

graphs in the Epiftle Dedicatory, preceding the

firft mentioned Book, and alfo feveral Paragraphs

in the latter Book, were read.

Refolved,

That a Book, entituled, The Communication of

Sin ; being a Sermon preached at the Affizes held

at Derby, Auguft 15, 1709: And a Book, en-

tituled, The Perils of Falfe Brethren both in Church

and State ; Set forth in a Sermon preached before

the Right Honourable the Lord-Mayor, Aldermen,

and Citizens of London, at the Cathedral Church

of St. Paul, on the 5th of November, 1709 •, are

malicious, fcandalous, and feditious Libels •, high-

ly reflecting upon Her Majefty and Government,
the late happy Revolution, and the Proteftant

Succeffion as by Laweftablifhed, and both Houfes
of Parliament ; tending to alienate the Affections

of Her Majefty's good Subjects, and to create

Jealoufies and Divifions among them.
Ordered,

That Dr. Henry Sacheverell, and Henry Clements,

do attend at the Bar of the Houfe to Morrow.
John Dolben, Efq; made the firft Motion againft

the Two Sermons, and was feconded by Spencer

C wper, Efq;

They were oppofed by feveral Gentlemen ;

who faid, they did not perceive there was any
thing in the Sermons, malicious, fcandalous, or

feditious ; nor reflecting on Her Majrfty and
Government, the late happy Revolution, and

• The Trial, printed in Vol. ;. Pag. 645. begins with the Proceedings in the Houfe of Lords, and no Notice of the Step*

laken in the Houfe of Common, preceding it ; therefore tha above Proceedings fhould be read as an Introduction to that Trial.

Vol. VIII. ?c the
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the Proteftant Succeflion as by Law eftablifhed;

of which they did not obferve any Mention ;

neither had the Paragraphs the leaft Relation to

it. What concerned both Houfes of Parliament,

was fuppofed to be the Vote pafled four or five

Years before, about the Church being in Danger :

And as to that, it was affirmed, the Church was

then in Danger, was ftill in Danger* and, it was

to be feared, would always be in Danger; not

from Her Majefty's Adminiftration, but from
Papifts on the one Hand* and Fanaticks on the

other ', from thefe her profeffed Enemies, and

from Falfe Brethren^ It was owned, there were

fome warm Exprefiions in the Sermon preached

at St. Paul's: And no wonder that a true Son
of the Church of England fhould exprefs him-

felf with fome Warmth and Vehemence, againft

the Liberties that were taken, and with Impunity,

to revile the Church, her Doctrines and Miniftcrs,

to blafpheme the Name of God* and to Infult,

and treat with Contempt, every Thing that is

facred. To this, little was returned, belides bit-

ter Inve6tives againft the Sermons ; and particu-

larly, againft the Doctrines of Pa/five Obedience

and Non-RefiJlatice>

December 14.

The Houfe being informed, that Dr; Henry

Sa.cheverell and Henry Clements attended, accord-

ing to Order j Dr. Sacheverell was called in* and*

at the Bar, was examined touching the Two
Sermons Yefterday complained of to the Houfe

:

Where he owned the Preaching, the directing of

the Printing and Publifhihg the Sermon preached

the 5th of November, 1709, at the Cathedral

Church of St. Paul, and the Dedication of it

;

and alfo, that the Epiftle Dedicatory to the Ser-

mon preached at the Aflizes zt Derby* the 15th

of Auguft, 1 709, was agreeable to that which he

put to the Impreffion of that Sermon, which he

directed to be printed and publifhed. And be-

ing withdrawn, and a Queftion being propofed,

That the fa-id Dr. Henry Sacheverell be impeached

of High Crimes and Mifdemeanours, he was called

in again, and afked, If he had any thing to offer

to the Houfe ? When he fpoke to this Effect

:

Mr. Speaker,

" I am very forry I am fallen under the Dif-
** pleafure of this Houfe ; I did not imagine any
" Expreflions in my Sermons were liable to fuch
" a Cenfure as you have pafled upon them. If

" you had been pleafed to have favoured me fo

*' far, as to have heard me before you pafled it,

" I hope I fhould have explained myfelf fo as to

" have prevented it."

And after being heard, he was directed to

withdraw.

Then the Queftion was infilled on, for im-

peaching the Doctor of High Crimes and Mifde-

meanours. And feveral Gentlemen fpoke againft

it, defiring he might rather be profecuted by the

Attorney-General •, and if the Sermons were fe-

ditious, if they did reflect on Her Majefty and
Government, the happy Revolution, and the

Proteftant Succeflion as by Law eftablifhed, the

Doctor would be convicted, and punifhed for

them according to his Demerits. But if (as

common Fame faid) the Judges, and the Queen's

learned Council, had been confulted, and were

of Opinion, the Doctor could not be punifhed

for them by the ordinary Proceedings in the

Courts of Law, they thought it was very un-
reafonable, by an Impeachment in Parliament, to
endeavour to make a Man guilty, and a Criminal,
that, by the Laws of the Land, was innocent.
However, it was

Refolved,

That the faid Dr. Henry Sacheverell be im-
peached of High Crimes and Mifdemeanours.

Ordered)

That Mr. Dolben do go to the Lords, and* at

their Bar, in the Name of all the Commons of
Great-Britain, impeach the faid Dr. Henry Sache-
verell of High Crimes and Mifdemeanours, and
acquaint the Lords* that the Houfe will, in due
Time, exhibit Articles againft the faid Henry
Sacheverell.

Ordered,

That a Committee be appointed to draw up
Articles of Impeachment againft the faid Dr.
Henry Sacheverell.

And a Committee was appointed accordingly.
And they have Power to fend for Perfons, Papers,
and Records, and to fit de die in diem.

Then Henry Ckments was calkd in, and* at the
Bar, was examined touching his Printing and
Publifhing the faid Two Books : Which he
owned* and that he had the Copies of them from
Dr. Sacheverell. After which, he was directed to
withdraw.

Ordered*

That the faid Dr. Henry Sacheverell be taken-
into the Cuftody of the Serjeant at Arms attend-
ing the Houfe.

Sir Samuel Garrard, Bart. Lord-Mayor of the
City of London, was in the Houfe, in his Place :

And the Speaker obferving to the Doctor, that
the Houfe took Notice, he had affirmed, in the
Epiftle Dedicatory to my Lord-Mayor of Lon-
don, before the Sermon preached at St. Paul's,
that he had publifhed it by his Lordfhip's Com-
mand, he was afked, Whether my Lord-Mayor
did command him to.publifh his Sermon? To
which he anfwered, " That, in the ftrict Senfe of
" the Word Command, he did not ; but in the
" common Acceptation of the Word, as the
" Defires of Superiors to their Inferiors are faid
" to be Commands, he did command him ; for he
" did defire and prefs him to print it." Then
he gave a particular Account of the Converfation
he had, at feveral Times, with my Lord-Mayor,
about it ; though his Lordfhip thought fit peremp-
torily to deny it.

After this, the Two following Refolutions
pafled.

Refolved,

That the Reverend Mr. Benjamin Hoadley,
Rector of St. Peter Poor, London, for having
often ftrenuoufly juftified the Principles on which
Her Majefty and the Nation proceeded in the
late happy Revolution, hath juftly merited the
Favour and Recommendation of this Houfe.

Refolved,

That an humble Addrefs be prefented to Her
Majefty, that fhe will be gracioufly pleafed to
beftow fome Dignity in the Church on the faid
Mr. Hoadley, for his eminent Services both to
Church and State.

Thefe were propofed by An. Henley, Efq; and
feconded by Sir Jof. Kekyll. The Houfe was in
great Confufion, it being late, and every one
expecting immediately to rife. However, there
were feveral Negatives to thefe Refolutions :

And
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And when they came to be confider'd, they were

generally thought to be ftrange Refolutions,

with regard to Her Majefty, who had approved

a Sermon preach'd before her by the Bifhop of

Exon, and defired him to print it. Againft that

Sermon Mr. Hoadley writ, and engaged in Con-
troverfy with the Bifhop ; yet he is declared

to have juftly merited the Favour and Recom-
mendation of the Houfe, and the Queen is de-

fired to beftow fome Dignity in the Church on

him, for thefe eminent Services. This Proceed-

ing was thought fo improper, fo indecent to Her
Majefty, that feveral, who were otherwife againft

Dr. Sacbeverell, blamed it very freely. And
it was very obfervable, Mr. Lecbmere took an Oc-
cafion, fome Time after, upon another Debate,

to cenfure it.

December 15.

Ordered,

That Mr. Dolben (when he goes to the Lords,

to impeach Dr. Henry Sacbeverell of High Crimes

and Mifdemeanours) do acquaint the Lords, That
the faid Henry Sacbeverell is in Cuftody of the

Serjeant at Arms attending the Houfe, ready to

be deliver'd to the Gentleman-Ufher of the

Black- Rod, when the Lords fhall pleafe to give

Order therein.

Mr. Dolben reported to the Houfe, That he

had, purfuant to their Order, been at the Lords ;

and, at their Bar, had impeach'd Dr. Henry Sa-

cbeverell of High Crimes and Mifdemeanours

;

and had alfo acquainted the Lords with their

other Order.
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December iy.

A Petition of Henry Sacbeverell, D. D. in

Cuftody of the Serjeant at Arms attending the

Houfe, was prefented to the Houfe, and read ;

praying, That the Houfe would be pleafed to or-

der him to be admitted to Bail, that he may
have an Opportunity of making his Defence,

being inform'd, that he is impeach'd at the Bar
of the Houfe of Lords, for High Crimes and
Mifdemeanours.

Ordered,

That a Committee be appointed to fearch Pre-

cedents concerning the taking Bail in Cafes of
Perfons committed for High Crimes and Mifde-
meanours •, and that they do make their Report
thereof to the Houfe upon Monday Morning
next.

Ordered,

That it be referred to the Committee, who are

to draw up the Articles of Impeachment againft

Dr. Henry Sacbeverell, to fearch Precedents, and
make Report thereof to the Houfe.

There was fome Debate before the Houfe or-

dered a Committee.

December 19.

Mr. Dolben acquainted the Houfe, That the

Committee, who were upon Saturday laft ap-

pointed to fearch Precedents concerning the

taking Bail in Cafes of Perfons committed for

High Crimes and Mifdemeanours, and to report

the fame to the Houfe this Day, had made all the

Progrefs they could in fo fhort a Time; but that

they found, it required more Time, and had
directed him to move, That they may have far-

ther Time to make their Report.

Ordered,

That the faid Committee do fearch the Lords
Journals, in relation to the Proceedings upon
Impeachments by the Commons, and make their
Report thereof to the Houfe, with all convenient
Speed.

Ordered,

That all Committees be adjourn'd, except the
Committee who are appointed to draw up the
Articles of Impeachment againft Dr. Henry Sa-
cbeverell ; and who are to fearch the Lords Jour-
nals in relation to the Proceedings upon Impeach-
ments by the Commons.

December 22.

Mr. Dolben reported, from the Committee ap-

pointed to fearch Precedents concerning the

taking Bail in Cafes of Perfons committed for

High Crimes and Mifdemeanours, and to fearch

the Lords Journals in relation to the Proceedings

upon Impeachments by the Commons, and to

make their Report to the Houfe, That they had
fearched Precedents, and the Lords Journals, ac-

cordingly ; and had directed him to report what
Precedents they had found ; which he read in his

Place, and afterwards deliver'd in at the Table,

where the fame were read.

And a Motion being made, and the Queftion

being put, That Dr. Henry Sacbeverell be ad-

mitted to Bail, according to the Prayer of his

Petition,' it paffed in the Negative.

Tea's j9, No's 114.

In the Debates on this Matter, there was a
great Variety of Opinions : Some thought, the

Commons might bail a Perfon committed by
them, but not in this Cafe : Others, that it was
dilcretionary in them, whether they would bail,

or not i and that this Perfon deferved it not from
them ; and one that the Commons could never

bail in any Cafe. Others infilled, in Favour of
Liberty, that if they could bail, they ought to

bail ; and that they could bail, argued from the

Equity and Reafonablenefs of the Thing, that

thofe who could commit, might bail : They
fhewed Precedents in the Cafe of Mr. Seymour,

and the Smugglers, impeach'd for High Crimes
and Mifdemeanours', in one of which, the Perfons

impeach'd and committed by the Houfe of Com-
mons, were admitted to Bail ; in the other, the

Commons, upon their Petition, confented to

bail them ; and they had been bailed, but their

Sureties made Objections to the Condition of

their Bonds, and would not fubmit to it. Be-
fides, it was urged, that this Cafe was in itfelf

bailable, and fo agreed by all Gentlemen •, and
that the Doctor's Hardfhip might be the greater,

becaufe it was probable, if the Commons did not

bail him, he muft lie in Cuftody, when bailable

by Law, till after the Recefs of Parliament

:

For the Articles not being exhibited to the Lords
againft him, it was thought the Lords would
not take him out of the Cuftody of the Com-
mons, and commit him upon a General Charge ;

and till they committed him, they could not bail

him. This was his Cafe •, for upon Application

to the Lords, they refufed to commit him, 'till

the Commons had exhibited their Articles : The
Lords faid, the Commons might never exhibit

any ; and they would not do fo unreafonable

a Thing, as to commit any one on a General

Charge. And fo he lay a Prifoner, by the Com-
mitment
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mitment of the Houfe of Commons, in a Cafe

bailable by Law, (and for which there were Pre-

cedents for the Commons admitting to Bail,)

from December 14, to January 12. It is fitting

to obferve, That fome urged againft the bailing

the Doctor, one Part of the Mefiage delivered

by Mr. Dolben to the Lords, when he impeach'd

him at their Bar, ' That the Doctor was in Cu-
1 ftody of the Serjeant at Arms attending the
c Houfe, ready to be deliver'd to the Gentleman-
' Ufher of the Black-Rod, when the Lords fhould
* pleafe to give Order therein :

' But others, that

agreed with them againft admitting him to Bail,

approved of Expedients to get off that, and did

not think it reafonable to preclude him from it by

their own Mefiage.

There was one Thing in the Debates gave

fome Diverfion to the Houfe. An honourable

Member declaring himfelf againft bailing Dr.

Sacheverell, faid, He would put them in Mind of

the Cafe of Mr. Thompson : (ante Vol. 7. Pag.

491.) He was a Parfon too; he was impeach'd

by the Commons for High Crimes and Mifde-

meanours ; he was bail'd by them j he afterwards

ran beyond Sea, turn'd Prieft, and fo evaded

their Juftice ; and, he believed this Fellow (as

he was pleafed to call him) would do fo too. To
this, another Gentleman anfwer'd, he believed

the Noble Lord was as much miftaken in his

Conclufion, as he was in his Premifies : He did

not believe the Doctor would run away, if he

was bail'd : And as to the Precedent of Mr.
Tbompfon, the Noble Lord was miftaken in every

Part of it, except that he was a Parfon •, for he

was not bailed by the Commons, neither did he

run beyond Sea, and turn Prieft, and fo evade

their Juftice ; for the. Parliament that impeach'd

him was foon after difiblved : He was afterwards

made Dean of Brijlol, and lived and died fo.

January 9.

Mr. Dolben reported from the Committee ap-

pointed to draw up Articles of Impeachment
againft Dr. Henry Sacheverell, That they had
drawn up Articles accordingly, which they had
directed him to report to the Houfe : And he

read them in his Place, and afterwards delivered

them in at the Table, where they were read.

It was then propofed, That it being impoflible

the Members could make their Obfervations on
the Articles in fuch Readings, and the Honour
of the Houfe being concerned to have them fuch

as might be juftified, a little Time fhould be al-

low'd, before they were read the fecond Time,
to confider them ; and to convince others, they

intended not Delay by it, they only aflc'd till

Wednefday. This was order'd •, but then it was

moved, that no Copies might be taken of the

Articles, becaufe it was not proper they fhould

be made publick in the Coffee-Houfes, nor

fhewed to the Doctor, before they were agreed

to, and carried up to the Lords. On the other

Hand, it was urged, this was precluding Mem-
bers of their Right, by unreafonable Suppofiti-

ons; that they had a Right to take Copies of any

Papers before the Houfe, for their Information ;

and it was not to be imagined, they would pub-

lifh the Articles in Coffee-Houfes, or fhew them
to the Doctor. And, what if they did fhew

them to him ? Were they to be kept a Secret

from him ? Would he not have a Copy of the

Articles order'd him by the Lords, as foon as

they were carried to them ? And what Advan-
tage would ic be to him, or Difadvantage to the
Commons, to fee them fooner ? But if Copies
were not to be taken of the Articles, it was no
Favour, no Benefit to put off the Confideratiou
of them j it had an Appearance of doing what
was fair and reafonable, but would, in Truth,
be doing nothing j for without taking Copies of
them, they could not be confider'd. And it

having been faid, by one Gentleman, That this

was an extraordinary thing, and what had never
been done before -, another reply'd, He thought
it extraordinary, but could not agree, it had
never been done before ; he remembered the
like, when Sir John Fenwick's Confefiions had
been read in the Houfe of Commons ; they were
ordered to be fealed up by the Speaker, that no
Copies might be taken of them. He did not
approve that Precedent fo well as to follow it

;

he wifhed Copies had been taken of thofe Pa-
pers, and that they had been printed ; he be-
lieved, the Kingdom would have been the better

for them at this Day.
After thefe Debates, this Motion was waved.

January 1 1

.

The Order of the Day being read, for the

reading a fecond Time the Report from the

Committee to whom it was referr'd to draw
up Articles of Impeachment againft Dr. Henry
Sacheverell;

Ordered,

That the Report be read Paragraph by Para-
graph.

Then the firft Paragraph (being the Preamble
to the Articles) being read, and a Motion being

made, and the Queftion being put, That the Re-
port be re-committed ; it pafied in the Negative i

Tea's 131, No's 232.

Ordered,

That Candles be brought in ; and Candles
were brought in accordingly.

Refolved,

That the Houfe doth agree to the faid firft

Paragraph.

Then the Articles being feverally read, one by
one, were (upon the Queftion feverally put there-

upon) agreed unto by the Houfe, to be the Ar-
ticles to be exhibited againft the faid Dr. Henry

Sacheverell.

Then the laft Paragraph being read, the fame
was alfo agreed unto by the Houfe.

Ordered,

That the Articles be EngrofTed.

There were great Debates in relation to the

re-committing the Articles of Impeachment.
In which, great Miftakes were fhewn in the Pre-

amble to the Articles, the Recitals partial, and
wrong Inferences drawn from them. And the

Articles were faid to be fo loofe and uncertain,

it was impoffible any one could plead to them

;

and it was preffed, that thofe who drew them
up, would let the Houfe know, on what Para-

graphs in the Sermon they were grounded. To
this was anfwer'd, That was too early, when
they only had the Preamble under Consideration j

when the Articles were read, they would pro-

duce the Paffages in the Sermons. But then,

though the Paffages were defired, they call'd for

the Queftion, and never perform'd what they

had promifed.

January
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January 12.

The Eogrofled Articles of Impeachment
againft Dr. Henry Sacheverell, were read.

Ordered,

That the faid Articles be carried to the Lords^

by Mr. Dolben.

At this Time, there was no Debate nor Divi-

fion upon the Articles, only a Negative to the

Queftion of carrying them up to the Lords.

Gentlemen faw how hardly they had been treated

the Day before by the Majority, and therefore

contented themfelves with (hewing their Diflike

of thefe Proceedings in this Manner.

Mr. Dolben carried thefe Articles to the Lords,

who read them the firft Time, and took Dr. Sa-

cheverell into the Guftody of the Black Rod.

January 13.

The Serjeant at Arms acquainted the Houfe,

That, in purfuance of their Order of the 15th of

December laft, he did Yefterday deliver Dr. Henry

Sacheverell to the Deputy of the Gentleman-

Ufher of the Black-Rod j and had taken a Dif-

charge for him.

Dr. Sacheverell petitioned the Lords to be

bailed. Their Lordfhips ordered a Committee
to enquire into the Validity of his Bail ; allow'd

him Council* and a Copy of the Articles.

January 14.

Dr. Sacheverell is ordered to give in his An-
fwer to the Articles ntxvfVednefday. The Lords
accepted of Dr. Lancafier, Vice-Chancel lor of

Oxon, and Dr. Bowes, for his Bail : And accor-

dingly he was bailed, himfelf in a Recognizance,

of 6000 /. and his Sureties each in 3000 /.

Serjeant Prat, Sir Simon Harcourt, Mr. Ray-

mond, and Mr. Phippsi are allowed, by the Lords,

to be Council for Dr. Sacheverell

-

t and Mr. Hug-
gins to be his Solicitor.

January 16.

Dr. Sacheverell, upon his Petition, has farther

Time given him, to put in his Anfwer.

January 25.

Dr. Henry Sacheverell attended the Houfe of

Lords, and delivered in his Anfwer to the Arti-

cles of Impeachment againft him 3 which was

read. And being afked, Whether or no he

would abide by it ? He anfwered in the Affirma-

tive : and then the Doctor was ordered to with-
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according

fent

to

January 26.

The Anfwer of Dr. Henry Sacheverell,

from the Lords Yefterday, was,

Order, read, and
Ordered,

That the Anfwer of Dr. Henry Sacheverell, fent

from the Lords Yefterday, be referr'd to the
Committee who were appointed to draw up Ar-
ticles of Impeachment, which were exhibited by
the Commons to the Lords, againft Dr. Henry
Sacheverell, for High Crimes and Mifdemeanours ;

and that they do confider thereof; and report
their Opinion, what is moft proper to be done
towards the farther Proceedings thereon. And
they have Power to fend for Perfons, Papers, and
Records. And they are to meet at fuch Times
and Places as they fhall think fit.

February 2.

Mr. Dolben reported from the Committee, to

whom the Anfwer of Dr. Henry Sacheverell was
referred to confider of the faid Anfwer, and re-

port their Opinion, what is moft proper to be
done towards the farther Proceedings thereon,

That they had confidered the fame, and that

they do find there are contained therein many
Things not warranted by the Courfe of Proceed-
ings upon Impeachments, foreign to the Charge,
unbecoming a Perfon impeach'd, and plainly de-
figned to reflect upon the Honour ot the Houfe ;

and do humbly fubmit to the Judgment of the

Houfe their Opinion, That, for avoiding any Im-
putation of Delay to the Commons, in a Cafe of
fo great Importance, a Replication be forthwith

fent up to the- Lords, maintaining the Charge
of the Commons ; and the Committee have ac-

cordingly prepared the fame, which they had di-

rected him to report to the Houfe ; and he read

the fame in his Place, and afterwards delivered

the Report in at the Table, where the fame was
read. And the Replication being read a fecond

Time,
Refolved,

That the faid Replication be the Replication

of the Commons to the Anfwer of Dr. Henry
Sacheverell.

Ordered,

That the Replication be Engroffed.

There were Debates in relation to the engrof-

fing of the Replication ; when the Committee
were defired to ftiew, what there was in Dr.

Sacheverell's Anfwer, not warranted by the Courfe

of Proceedings upon Impeachments, foreign to the

Charge, unbecoming a Perfon impeach'd, and plainly

draw. Their Lordlhips fent his Anfwer down to defigned to reflect on the Honour of the Houfe. The
the Commons.
A Meflage from the Lords, by Mr. Rogers,

and Mr. Hiccocks, That they were commanded
to acquaint the Houfe of Commons, that Dr.

Henry Sachcoerell hath put in his Anfwer to the

Articles of Impeachment, fent from the Houfe
of Commons againft him ; which their Lord-

lhips communicate to the Houfe, and defire that

the faid Original Anfwer may be return'd with

convenient Speed.

Ordered,

That the faid Anfwer of Dr. Henry Sacheverell,

now fent from the Lords, be read to Morrow
Morning.

Vol. VIII.

entring into thefe Particulars was declined ; for

which Reafon, and becaufe the Anfwer appear'd

full and fatisfactory, there was a Divifion upon
engroffing the Replication ; in which the Tea's

were 182, the No's 88.

February 3.

The engroffed Replication of the Commons
to the Anfwer of Dr. Henry Sacheverell was read.

Ordered,

That the faid Replication be fent to the Lords.

Ordered,

That the Original Anfwer be return 'd to the

Lords.

7 D Ordered,
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Ordered, the Strength of this, and other Arguments, which
That Mr. Dotben do carry the Original Anfwer may be feen in the Reports of the Conferences,

of Dr. Henry Sacbeverell, and the Replication and free Conferences, entered on their Journals,

thereunto, to the Lords. they did, at laft, prevail.

February 4.

A Meffage from the Lords by Sir Richard

Holford and Mr. Gery, That they were command-
ed to acquaint the Houfe of Commons, that

their Lordfhips have appointed Thurfday next,

at Seven of the Clock in the Morning, for the

Trial of Henry Sacbeverell, Doctor in Divinity,

at the Bar of their Houfe ; and that their Lord-

fhips will take Care, that there will be Conveni-

encies made there for the Managers of the Houfe,

at the Trial, upon the Impeachment againft him.

Refolved,

That the Managers be appointed to make good
the Articles of Impeachment againft Dr. Henry

Sacbeverell.

Ordered,

That the Committee to whom it was referred

to draw up the faid Articles, be the faid Mana-
gers.

Refolved,

That this Houfe will be prefent at the Trial

of the Impeachment againft Dr. Henry Sacbeverell,

as a Committee of the whole Houfe.

Ordered,

That a Meffage be fent to the Lords, to ac-

quaint them with the faid Refblution, and to de-

fire, that a convenient Accommodation may be

prepared for them. And,
Ordered,

That Mr. Bromley (who moved this Matter)

do carry the faid Meffage to the Lords.

The Houfe divided on this Queftion, Tea's

192, No's 180.

There was a long Debate upon this Meffage ;

in which the feveral Precedents of the Cafes of

the Earl of Strafford, and the Lord Vifcount

Stafford, were cited, whole Trials were in the

Court prepared in Wejlminfier-Hall : And the

Cafe of the French Smugglers, impeached 1698,

for High Crimes and Mifdemeanours, when there

were Conferences, and free Conferences between

the Two Houfes, about a convenient Accommo-
dation for the Commons to be prefent at their

Trial ; which the Lords agreed to, being con-

vinced by the Reafons of the Commons. It was

faid, that the firft regular Trial upon an Im-
peachment in Parliament, in the prefent Method,
was the Trial of the Earl of Strafford -, and the

Commons declared and infilled, they had a Right

to be prefent at the Trial, as an Houfe, or a Com-

mittee of the whole Houfe, as they thought fit ; and

that they held it neceffary and fit, that all the

Members of the Houfe fhould be prefent at the Trial,

to the End every one might fatisfy his own Confidence,

in the giving his Vote to demand Judgment. In

the Cafe of the Lord Vifcount Stafford, the like

Accommodation was never difputed ; but in that

of the Smugglers it was ; and the Lords would
have diftinguifh'd betwixt an Impeachment for

High Crimes and Mifdemeanours, and for High
Treafon : Which the Commons anfwered, fliew-

ing, That the different Nature of thofe Crimes

related only to the Punilhment, and did not alter

and change the Nature of the Court. And by

February 6.

A Meffage from the Lords by Mr. Gery and
Mr. Hiccocks, That the Lords had commanded
them to acquaint the Houfe, that their Lordfhips
have ordered the Lords with White Staves,

humbly to move Her Majefty from their Houfe,
that fhe will be pleafed to give Order for a Place
to be prepared in Wefiminfter-Hall, for their

Lordfhips to proceed upon the Trial of Henry
Sacheverell, Do'ctor in Divinity, who now ftands
impeach'd before their Houfe.

February 7.

The Lords received a Meffage from Her Ma-
jefty, That Her Majefty would give Order for a
Place to be prepared in Wejlminfier-Hall, for
their Lordfhips to proceed upon the Trial of
Henry Sacheverell, Doctor in Divinity, who now
ftands impeach'd before their Houfe.

February 8.

A Meffage from the Lords by Mr. Medlycot
and Mr. Fellows, That they were commanded by
the Lords to acquaint the Houfe, that Her Ma-
jefty hath given Order, that a Court be prepared
in Wefiminfter-Hall, for the Trial of Dr. Henry
Sacheverell -, which will take up fome Time ; and
that therefore the Trial cannot be at the Time
appointed, but that as foon as the Place is- pre-
pared, the Houfe fhall have Notice of the Day
of Trial.

February 10.

Ordered,

That the Managers appointed to make good
the Articles of Impeachment againft Dr. Henry
Sacheverell, have Power to fend for Perfons, Pa-
pers, and Records.

Ordered,

That Mr. William Borret be appointed Solici-

tor to the faid Managers, for profecuting the faid

Impeachment.

February 15.

Serjeant Prat, and Mr. Raymond, having de-
clined being Council for Dr. Henry Sacheverell^

the Lords, upon his Petition, aflign'd him Mr.
Dee, Mr. Dod, and Dr. Henchman, for his Coun-
cil ; as alfo, Sir Simon Harcourt, and Mr. Phipps,
before allowed by their Lordfhips j and Mr.
Huggins his Solicitor.

February 18.

The Lords appointed Monday come Seven-
night for the Trial of Dr. Henry Sacheverell.

The Trial, accordingly, began on Monday
the 27th of February. {Vide the Trial in Vol. 5.)
Which Day, and the following Days, a great

Concourfe of People attended Dr. Sacheverell

from his Lodgings at the Temple, to Wefiminfier,

and at his Return, with great Acclamations and
Shouts, &c.

A Complaint was made in the Houfe of Com-
mons of thefe Riots. And,

March
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March 2.

Refolved,

That an humble Addrefs be preferred to Her
Majefty, That fhe will be gracioufly pleafed to

take effectual Meafures to fupprefs the prefent

Tumults, fet on foot and fomented by Papifts,

Nonjurors, and other Enemies to Her Majefty's

Title and Government ; and to iffue her Royal

Proclamation, promifing a Reward to fuch as

mail difcover and feize thofe Incendiaries, as have

been the Occafions of the late Tumults and Dif-

orders.

No Member, in the lead, juftified thefe Tu-

mults ; and all profefTed a Readinefs to concur

in an Addrefs for the fuppreffing them ; but de-

lired the Addrefs might be fo framed, in fuch

general Words, that it might pafs unanimoufly.

They excepted to thofe Words, Set on foot and

fomented by Papifts, Nonjurors, a>~d other E emus

to Her Majefty's 'Title and Government ; becaufe it

did not appear, any Papiits or Nonjurors were

concerned in them, and there was no Reafon to

believe they were ; but it they would be parti-

cular, it was moved Republicans might b.- added

;

becaufe it was certain, there were fuch Perfons ;

and as certain, that by their Principles, they

•would lay hold on any Opportunity, and join

•with any People, to difturb the Peace and Quiet

t)f the Government; for they hoped to fifh in

troubled Waters

There was a Debate upon adding that Word ;

in which, a certain Gentleman argued againft it,

iecaufe it was not to be imagined, they would be

for pulling down their own Meeting- Houfes. A plain

Conceflion, that the Diffenters were Republicans ;

for which his Party blamed him.

The Houfe divided upon the Word Republicans,

Yea's 114, No's 279.

The fame Day, Mr. Secretary Boyle reported

to the Houfe, That he had attended Her Ma-
jefty with their Addrefs : To which Her Majefty

had been pleafed to give this very gracious

Anfwer

:

HER Majefty is extremely fenfibleof the

great Care and Concern of the Houfe
of Commons, for the publick Peace, upon this

Occafions and as Her Majefty has a juft Re-
fentment at thefe tumultuous and violent Pro-

ceedings, fo fhe will take immediate Care for

fuppreffing them ; and will lofe no Time in

endeavouring to find out the Authors and
Abettors, in order to bring them to Punifh-

ment : And to that Purpofe, will caufe a Pro-

clamation to be publifhed, according to the

Defire of this Houfe."

tc
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cc

cc

cc
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Refolved, Nemine Contradicente,

That the humble Thanks of this Houfe be

returned to Her Majefty, for her moft gracious

Anfwer to their faid Addrefs.

Ordered, Nemine Contradicente,

That a Committee be appointed to draw up an
Addrefs upon the faid Refolution.

And a Committee was appointed accordingly.

And they were ordered immediately to with-

draw into the Speaker's Chamber, to draw up
the faid Addrefs.

March 3.

Sir Thomas Parker reported the Addrefs, which
was as follows.

The humble ADDRESS of the Houfe of Commons
to the 9$ueen.

Moft Gracious Sovereign,

WE Your Majefty's moft dutiful and
loyal Subjects, the Commons of Great-

Britain, in Parliament affembled, out of a
deep Senfe of the repeated Inftances of Your
Majefty's unparalleled Goodnefs, beg Leave to

return our moft hearty Thanks for Your moft
gracious Anfwer to our late humble Addrefs,

and tor Your effectual Care in fuppreffing thofe

rebellious Tumults, which were fet on foot,

and fomented by Papifts, Nonjurors, and other

Enemies to Your Majefty's Title and Govern-
ment, in Defiance of the juft Profecution of
the Commons againft Dr. Henry Sacheverell.

" And we moft humbly befeech Your Majefty
to believe, that as this Profecution proceeded
only from tta indifpenfable Obligation which
we, Your faithful Commons, looked upon
ourfelves to lie under, not to fit ftiil and pa-
tiently fee the Juftice of the late happy Revo-
lution, and the Glory of our late Royal De-
liverer reflected upon, Your Majefty's un-
doubted Title ftruck at, Your Adminiftra-

tion, by which fo many Bleffings are derived

upon us, endeavoured to be rendered odious

to the People, and reprefented as deftructive

of the Church and Conftitution, the prefent

Eftablifhment and Proteftant Succeffion under-

mined, the Refoiutions of Parliament treated

with Contempt, the Governors of the Church,
and Your Majefty, as Supreme, afperfed and
vilified, the Toleration expofed as wicked, and
Sedition infolently invading the Pulpit.

" So the Maintenance of Your Majefty's

Right, the Safety of Your Perfon, the Quiet
of Your Government, the Continuance of our
Happinefs under Your excellent Adminiftrati*

on, the Succeffion in the Proteftant Line, the

Support and Honour of the Church of Eng-
land, as eftablifhed by Law, with that Tole-

ration which is by Act of Parliament allowed

to Proteftant Diffenters, fhall be our conftant

Care and Concern : And we will, upon all

Occafions, venture all that is dear to us, in

Defence of fuch ineftimable Bleffings."
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Great Exceptions were taken to the Addrefs

;

and it was moved, That it might be re-commit-

ted, becaufe the Committee had exceeded their

Commiffion, which was only to return Her
Majefty Thanks for her moft gracious Anfwer;
but they had taken upon them in this Addrefs,

to ftate the whole Matter of the Impeachment,
and to give their Opinions upon it ; which was
not only irregular, contrary to the Orders of the

Houfe, but prejudging a Cafe then depending

before another Judicature. And in the laft Pa-
ragraph there was a Promife, to venture all that

was dear to them, in Defence of the Toleration,

as well as of the Church of England. This was

faid to be putting both upon a Level, upon an

equal Foot, which as many Gentlemen could not

think proper, and never intended, fo it was not

true j for though they fhould be always willing

to
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to. maintain the Toleration, yet they would not

venture fo much for that, as for the Church of

England. But all thefe Exceptions were over-

ruled ; and though the Addrefs was drawn up
manifeftly contrary to the Rules and Orders of

the Houfe, yet the Majority agreed to itj as it

was reported.

The Trial proceeded, and the Lords gave

their Votes feriatim, Whether Dr. Henry Sache-

verell was guilty of High Crimes and Mifdemea-

nours, charged upon him by the Impeachment of the

Houfe of Commons ? And a Majority voted him
Guilty.

«

March 21,

Refohedj

That the Thanks of this Houfe be given to

the' Membersjvho were appointed the Managers

of the Impeachment againft Dr. Henry Sacheverell,

for their faithful Management, in the Difcharge

of the Trull repofed in them.

And Mr. Speaker gave them (they (landing

up in their Places) the Thanks of the Houfe ac-

cordingly.

There was no Precedent pretended for this,

befides the giving the Thanks of the Houfe to

the Attorney-General, Sir Heneage Finch, (after-

wards Lord Chancellor, and Earl of Notting-

ham,) and the Motion was farther fupported by

fome Encomiums on the Managers Performances.

This Matter was oppofed by feveral Gentlemen,

who fliewed a wide Difference betwixt this Cafe

and that of my Lord Chancellor Nottingham^

who had the Thanks of the Houfe for maintain-

in <y their Rights and Privileges at a Conference

between the Two Houfes, in 1671, concerning

the Commons fole Right of giving Money ;

which was the more remarkable, becaufe he was,

at firfl, of Opinion, That in the particular Point

then in Controverfy, the Commons were in the

Wrong. But the Houfe having determined

againft his Opinion, and appointed him to be a

Manager at the Conferences, he applied himfelf

to the fearching the Records ; and with indefa-

tigable Labour and Study, difcovered fuch Pre-

cedents, and fo flrenuoufly fupported the Com-
mons Right, that the Commons thought it pro-

per to make him that honourable Acknowledge-

ment. It was alfo urged, That there were Ma-
nagers upon former Trials, that had not the

Thanks of the Houfe : And though thefe Gen-

tlemen might have done their bed in the Dif-

charge of the Service the Houfe required from

them, yet they deferved not fuch Diftinction.

Many declared, the Managers did not fpeak

their Senfe, and that they could not approve

what they had advanced, particularly, in jufti-

fying Refiftance, and declaring againft Patfive

Obedience and Non-Refiftance, which was the

Doctrine of the Gofpel, and of the Church of

England, and unalterably eftablifhed by the Union

of the Two Kingdoms ; and fome of them denied

the Queen's Hereditary Right, affirming that me
had only a Parliamentary Right ; and that as to

the Hereditary Right, the Pretender had a much

bettle Title to the Throne. That in thefe In-

ftances, they exceeded their Commiffion, which

could not be underftood to allow them in any

thing more, than fpeaking in Defence of the

Refiftance at the Revolution, much lefs to meddle

with the Queen's Title, which gave Offence to

many that heard them.

Another Reafon againft giving them Thanks^
was^ becaufe of their railing and reviling Lan-
guage to the Doctor, unbecoming any Council
in a Criminal Profecution, and much unbecoming
Managers of the Houfe of Commons. In which
it was hard to fay, whether they fliewed more
Bitternefs or Inconfiftency.

And becaufe of their giving up the Honour
of the Houfe, in fuffering of Mr. Dolben to ex-
plain himfelf, when the Lords required it. In
which Cafe, he fliould not have complied, with-
out coniulting the Houfe, and taking their

Directions.

And one Gentleman fpoke to this Effect, juft

before the Queftion ; That though he was againft
giving them the Thanks of the Houfe, yet he
could not forbear mentioning one Reafon for it*

that had been omitted by others, but was, in his

Opinion, ftronger than any they offered ; and that
was, becaufe he was fure they would have Thanks
no where elfe.

There was a Divifion of the Houfe, the Yea's
were 175, No's 116; and it Was obfervable, that
in this Queftion, all the Managers prefent in the
Houfe (except Mr. Dolben, whofe Angular Mo-
defty was the more remarkable) voted for their

having Thanks.

March 22.

A Meffage from the Lords by Mr. Rogers and
Mr. Hiccocks, That the Lords had commanded
them to acquaint this Houfe, that their Lord-
fhips are now ready to give Judgment againft
Dr. Henry Sacheverell, if this Houfe, with their

Speaker, will come and demand the fame.
Refolded,

That this Houfe will demand Judgment of the
Lords againft Dr. Henry Sacheverell.

Some Gentlemen fpoke againft demanding
Judgment, laying down thefe Pofitions.

That the Lords could not give Judgment,
unlefs the Commons demanded it : And that the
Commons were at Liberty, whether they would
demand it or not, according to the Reafon given
by the Commons, when they infilled to be pre-
fent at the Trial of the Earl of Strafford, as a
Committee of the whole Houfe, That they held

it fit and neceffary, that all the Members fhould be

prefent at the Trial, to the End, every one might

fatisfy his own Confcience, in the giving his Vote to

demand Judgment : And when that Trial was
over, no Judgment was demanded. In the pre-
fent Cafe, they were againft demanding Judge-
ment, becaufe of the Precedent of this Proceed-
ing, which might be very dangerous to innocent
Men hereafter ; for none could be fafe, if meer
Innuendo's, the mod forced and {trained Con-
ftructions, and Paffages mifapplied, fliould be
admitted for Evidence. They thought, the
Lords had made dangerous Precedents, in taking
upon them to declare the Law and Ufage of Par-
liament, without one Precedent for it, and di-

rectly contrary to many ; for the Cafe of Dr.
Manwaring could not be a Precedent, he fub-

mitting, and pleading Guilty. The Lords alfo

put the Queftion of Guilty upon all the Articles

together, which is fuch a complicated Queftion,

they could not give their Votes freely ; and it

was faid to be a Reafon, why fome of them did
not vote : And the Lords, who are both Jury
and Judges, were not under the Obligation of

an
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an Oath, or upon their Honour. To thefe Rea-

fons, one other was added, That it would be a

great Reflection on this Parliament, to have, in

the fame Seffion, one of the Minifters of the

Church of England fuflfered to lie in Prifon with-

out Relief, upon his Complaint, for reading her

Prayers; and to have another punifhed for preach-

ing her Doctrines.

Thefe Arguments were urged againft demand-
ing Judgment, by thofe Gentlemen that oppofed

the Profecution in every Step of it ; but fome of

thofe that had been forward in it, were now
againft demanding Judgment, out of great Dif-

pleafure and Indignation at the Judgment they

heard was to be given ; which they called a

fcandalous, ridiculous Judgment, and a Reflection

upon the Proceeding •, and therefore they were

againft demanding Judgment. And it is faid,

feveral of thofe Gentlemen withdrew, and would
not vote in this Queftion. The Houfe divided

upon it j the Yea's were 1 6$, No's 1
1
7.

March 23.

Then the Commons, with their Speaker, went

up to the Bar of the Houfe of Lords, and, by

their Speaker, demanded Judgment againft Dr.

Henry Sacheverell : And being returned, Mr.
Speaker reported, That he had, in the Name of

the Knights, Citizens, and BurgefTes, in Parlia-

ment affembled, and of all the Commons of Great-

Britain, demanded Judgment of the Lords againft

Dr. Henry Sacheverell, for High Crimes and Mif-

demeanours, for which he was impeached.

The Judgment was,

That Henry Sacheverell, Doclor~in Divinity,

Jhall be, and is hereby enjoined not to preach

during the Term of three Tears next enfuing.

That Dr. Henry Sacheverell'^ Two printed

Sermons, referred to by the Impeachment of the

Houfe of Commons, Jhall be burnt before the

Royal-Exchange, in London, between the

Hours of One and Two of the Clock, on the

2jth of this Inftant March, by the Hands of

the common Hangman, in the Prefence of the

Lord-Mayor, and the Two Sheriffs ^London
and Middlefex.

N D I ^\.
S 6S

A L I S T of the Lords, who protejied

againft fome Proceedings, in relation to the Cafe of
Dr. Henry Sacheverell, in the Houfe of Peers ;

with their Lordfhips Reafons for entering their

Protejlations.
*

T
Die Martis 14 Martii, 1709,

HE Queftion was put,

That by the Law and Ufage of Parliament in

Profecutions, by Impeachments for High Crimes

and Mifdemeanours, by Writing or Speaking,

the particular Words fuppofed to be Criminal,

are not neceffary to be exprefly fpecified in fuch
Impeachments.

It was refolved in the Affirmative.

Diffentient,

1. Becaufe we conceive the Law Buckingham,

of the Land is as much the Rule of 7°' Ebor-

Judicature in Parliament, as it is in Z'?,? "'

>l. ; r r> r » - JT. Hamilton.
the inferior Courts of Juftice ; and Berkeley
fince, by the Opinion of all the Judges Strattott,

in all Profecutions, by Information, Xortbejke,

or Indictment, for Writing or Speak- STSfa
ing, the particular Words fuppofed Geo. Bath

'

to be Criminal muft be exprefly fpe- and Wells,

cified in fuch Information or In- %ar
*

„
didment ; and that this is the Law

/W
-/W

of the Land, confirmed by conftant Practice j we
conceive that there is the fame Reafon and Juftice
for fpecitying in Impeachments, the particular
Words fuppofed to be Criminal ; for otherwife,
a Perlon who is innocent and fafe by the Law,
out of Parliament, may, neverthelefs, be con-
demned in Parliament: For we conceive, that
fome Reafons of Law and Juftice, why the Words
fuppofed Criminal, muft be fpecified in Informa-
tions and Indictments, may be, that the Party
accufed may certainly know his Charge, and be
thereby enabled to defend his Innocence ; that
the Jury may know it too, and be enabled there-
by the better to apply the Evidence given by the
Witnefles, to the Matter of fuch Charge ; and
that the Judges themfelves may the better judge
of the Nature of the Crime, and of a Punifh-
ment adequate to it, which, in Cafes of Mifde-
meanour, which are indefinite and innumerable,
muft extremely vary, according to the Heinouf-
nefs of the Offence ; and finally, that the Houfe
of Lords, upon Complaint to them, may alfo
judge whether the Fine, which is ufually one of
the Punifhments for Mifdemeanours, does not
exceed the Demerit, efpecially, fince by the Bill
of Rights, exorbitant Fines are declared to be
illegal ; which Reafons feem to be fully as ftrong
in the Cafe of Impeachments, as in Indictments
and Informations ; for the particular Words are
as neceffary to enable the Lords to determine up-
rightly, and impartially, as the Jury or Judges,
and as neceffary for the Defence of the accufed
here, as in the Courts below ; and if there was
to be a Difference, it feems more neceffary in

this High Court; for the weightier the Profecu-
tion is, the more need has an unfortunate Man of
Indulgence, and all lawful Favour ; and furely,

there cannot be a heavier Load upon any Man,
than an Accufation of all the Commons of
Great- Britain.

2. We do not remember any Precedent infifted

on for the Maintenance of this Refolution, fave
only the Cafe of Dr. Manwaring, which we con-
ceive could not warrant this Refolution. For,
1 . The Words charged upon him by the Com-
mons Declaration, were not compared with the

Sermons, though it was defired, and confequent-

iy, no Lord could fay, they were not the Words
of the Sermon ; and therefore, upon fuch Uncer-
tainty, we conceive, we could not ground a
pofltive Refolution. 2. The Charge upon him,
taken out of his Sermon, on the 4th of May,
1628, feems to be the very Words by him fpoke

;

for they were attefted by Ear- Witnefles, who
furely never were, or could be admitted, to atteft

their own Conjectures of the Scope of a Sermon,
and not fpeciry the very Words, for that would
be to make the Witnefles to be the Judges.

* Thefe are omitted in the Trial, and Ihould be read after Page 836, Vol. 5.

Vol. VIII. 7 E 3- Be-
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3. Befides, in fuch a Cafe as this, where the

Party did not infift on any legal and juft Excep-

tionsj of which he might have taken Advantage,

if he had made his Defence, which he did not,

but fubmitted and begg'd Pardon; this ought

not to be look'd upon as a Precedent, or Au-
thority, to juilify the Illegality of the Form of

that Impeachment.

3. But although this Precedent was full, and

exprefs to the Point refolved, we humbly con-

ceive, That one Precedent is not fufficient to

fupport a Law and Cuftom of Parliament ; nor

confeqUently, a Refolution declaring it, for furely

there is a great Difference between a fingle In-

ftance, and a Law and Cuftom, efpecially.

4. Since we conceive, that in all the Prece-

dents, at leaft all that have appear'd to us, for

four Hundred Years, of the Profecutions in Par-

liament, the particular Words charged as cri-

minal, have been constantly exprefs'd in the Ar-

ticles, or Declarations of Impeachment.

* , Exilium Hugonis le de Spencer Patris

£5? Filii. The 1 ft Article was for make-

ing a Bill in writing, the Tenour whereof was

particularly fet forth.

William de la Pool, 6 Art. was for

Words fpoken by him, fitting in the

Council in the Star-Chamber, viz. That he faid,

He had a Place in the Council-Houfe of the French

King, as he had here ; and was as well trufted

as he was here, and could remove from the French

King, the privyeft Man of his Council, if he

would.

1640. Lord Finch. The Opinions he de-

Art. 4. livered are fet forth in hac Verba, as

5* alfo the Times when he deliver'dthem.

7. Another Opinion delivered by him
in the Exchequer-Chamber, and Weftern Cir-

cuit, is fet down in his exprefs Words.

1641.
Art. 2.

26 H. 8.

Dr. Cofens. He is charged with

Words, delivered in a Sermon at Dur-
The Words were thefe, The Reformers, &c.

jg. Charges him with Words in like

manner. The Words were thefe, The King, &c.

1640.

Art. 11.

ham.

1641.

Art. 1.

hac Verba.

5-

6.

of Record,

Articles.

7,8.

exprefly fet forth.

Judge Berkley. The Words charged

upon him are exprefly mentioned.

That he fubfcribed an Opinion, in

Which are fpecified.

The Matter therein charged, though
was copied and delivered with the

The Words fpoken, and the Place,

1641. Judge Crawley. For fubfcribing and
Art. 1,2,3. giving Opinions, fet forth in h<ec Verba.

1641. Herbert. For exhibiting Articles

againft the five Members ; which Articles follow,

in thefe Words, &c.

1 64 1. Thirteen Bijhops impeached for making

and promulging, in 1640, feveral Conflitutions and
Canons, contrary to the King's Prerogative, &c.

They demurr'd, becaufe the Charge was ge-

neral ; but receded from this Demur, becaufe it

appeared to be particular.

Earl Strafford. ExprefTes the Words
fpoken by him, and the Time.

Exprefs the very Words fpoken 4,20,21,22.

by him.

Is in like Manner, with an Innuen- 23, 24, 25,

do of his Meaning. 26, 27.

1642.
Art. I, 4, 10.

2.

Archbifhop Laud. Exprefs the

Words fpoken by him.

ExprefTes the Words fpoken by
him, and the Time and Place. So neceffary did

the Long Parliament itfelf think it to purfue the

Forms or Law in all their Profecutions.

Upon the whole, therefore, we conceive, That
fo great a Number of Precedents is fufficient to

out-weigh the fingle Inftance of Dr. Manwaring's
Cafe, how appofke foever it might feem to be to

the prefent Cafe, which, for the Reafons which
we have mentioned, is far from being plain and
clear, or having the full Authority of a Prece-

dent : And the Law and Cuftom of Parliament,

as we conceive, is to be determined by conftant

Courfe and Practice, and not one Precedent, oc-

cafioned by fuch odious Doctrines as thofe of Dr.
Manwaring's : Nor can the contrary Affertion

to the abovefaid Refolution be of any ill Confe-
quence to Impeachments by the Commons ; be-
caufe it is eafy for them to fpecify the Words
which offend them, but extreamly difficult for

the Accufed to defend himfelf, without knowing
them : And as all, who are charged criminally,

have Leave to make their Defence, fo they fhould

alfo have allow'd them all lawful Means for it.

Jo. Ebor.

Scarfdale,

Anglefey,

Abingdon,

Weymouth,

Conway,

Willoughby, Br.

Guilford,

H. London,

Tweeds,

SuJJex,

Nottingham,

N. Durefme,

Rochefter,

Scarborough,

W. Cejlrienf.

Ofborne,

Guernfey,
,

Lempfter,

Thanet,

Denbigh,

Plymouth,

Northampton,

North and Grey,

Craven,

R. Ferrers,

Beaufort,

Yarmouth,

Berk/hire,

Jerfey,

Stawell,

Howard.

Diejovis 16 Martii, 1709.

The Order of the 14th Inftant being read, for

taking into Confideration the Impeachment of
Dr, Henry Sacheverell, Article by Article :

And it being moved to declare, that the Com-
mons had made good the firft Article againft Dr.

Henry Sacheverell;

After a long Debate thereupon,

This Queftion was propofed ;

That the Commons have made good their firft Ar-

ticle of Impeachment againft Henry Sacheve-

rell, Doclor iu Divinity.

And a further Debate thereupon,

This Queftion was put

;

Whether this Queftion fhall be now put ?

It was refolved in the Affirmative.

Diffen-
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Dijfentient,

Becaufe we humbly conceive, there are no

Reflexions therein contained on the Memory of

the late King William, nor the Revolution ; and

that there is no Offence charged therein upon

Dr. Sacheverell^ againft any known Law of the

Land.

To the Queftions upon the fecond, third, and
fourth Articles we diflent, for the fame Reafon
as is given againft the Queftion upon the firft.

Jo. Ebor.

Wemys,

Suffolk,

Shrewfbury,

Poulett,

Beaufort,

Denbigh,

Stawell,

Yarmouth,

R. Ferrers,

N. Durefme,

Scar/dale, -

Howard,
Berkley, Str.

Say and Sele,

W. Cejlrienf.

Willoughby, Br.

Ormond,

Anglefea,

Rochefier,

Buckingham,

Craven,

Weymouth,

Sujfex,

Lexington,

Ofborne,

Northejk,

Tho. Roffen.

Northampton)

Mar,
Leigh,

~

Wefton,

Chandos,

Guernfey,

Hamilton,

Berk/hire,

Thanet,

Scarborough,

Nottingham,

North and Grey,

Conway, '

Leominjler,

Abingdon,

Geo. Bath and Wells,

Plymouth,

Guilford,

H. London,

Dartmouth,

Haverfham,

Leeds.

Buckingham,

Berkfhire,

Nottingham,

Rochefier,

Weymouth,

Howard,
H. London,

Haverfham,

Ormond,

Willoughby, Br.

Guernfey,

Jo. Ebor.

N. Durefme,

Hamilton,

Sujfex,

Scarfdale,

Stawell,

Poulett,

Abingdon,

Conway,

Ofiorne,

Wefton,

Guilford,

Lexington,

W. Cejlrienf.

Geo. Bath and Wells
,

Beaufort,

Denbigh,

Yarmouth,

Jerfey,

'Thanet,

Plymouth,

Northampton)

Leigh,

Anglefea,

Craven,

Dartmouth,

Tho. Roffen.

Then the main Quefton was put

;

That the Commons have made good their firft Ar-

ticle of Impeachment againft Henry Sache-

verell, DotJor in Divinity.

It was Refolved in the Affirmative.

Dijfentient,

Die Sabbati 18 Martii, 1709.*

It is ordered by the Lords Spiritual and Tem-
poral, in Parliament affembled, That the Que-
ftion to be put to each Lord in Weftminjler-Hall

fhall be,

Is Henry Sacheverell, DoBor in Divinity, Guil-

ty of High Crimes and Mifdemeanours, charged

on him by the Impeachment of the Houfe of
Commons ? And the Anfwer thereunto fhall

be, Guilty, or, Not Guilty, only.

Becaufe by the Laws of the Land,
the Laws of Parliament, and the

inherent Right of Peerage, every

Peer is to judge for himfelf, both

of the Faft, as well as of the Law,
and cannot be precluded by any

Majority ; which indeed muft deter-

mine the Cafe in refpect of the Cri-

minal ; but never did nor can pre-

clude any Lord from voting the Party accufed

Guilty or Not Guilty of the Fa<5t, as well as of
the Crime of fuch Fact.

Buckingham,

Shrew/bury,

Dartmouth,

Guilford,

N. Durefme,

Willoughby, Br.

Haver/hum,
Northejk,

Mar.

Buckingham,
Hamilton,

Mar,
Lexington,

Dartmouth,

Northejk,

Jo. Ebor.

W. Cejlrienf.

Tho. Roffen.

N. Durefme
',

Shreiufbury.

Sujfex, Guernfey,

Northampton, Craven,

Yarmouth, Leeds,

Scarborough, Beaufort,

W. Ceftrie f. Scarfdale,

North and Grey, Rochefier,

Thanet, Jerfey*
Denbigh, R. Ferrers,

Weymouth, Plymouth,

Stawell, Ofborne,

Conway, Leigh,

Howard, /lbingdon,

Geo. Bath and Wells, Afhburnham

Dijfentient,

i. Becaufe we do humbly con-

ceive, that the obliging every Lord
to anfwer generally, Guilty, or Not

Guilty, to a Queftion containing all

the Articles of this Impeachment, is

a kind of Tacking upon ourfelves,

by an unneceffary joining of Mat-
ters of a different Nature, and fub-

jefting them to one and the fame

Determination •, and confequently

may prejudice the Right every Peer has to give

a free Affirmative, or Negative ; fince whoever
thinks Dr. Sacheverell guilty of one Part, and
innocent of the other, will be obliged either to

approve what he condemns, or condemn what he

approves.

2. We do humbly conceive, there is at leaft a

Poffibility, that though a Majority of the Houfe,

if admitted to vote to the Articles leparately,

may think him innocent upon each Article ; yet,

by this Method of a general Anfwer, he may be

condemned of all -, which feems not to be con-

fident with the ufual Method of Juftice in this

Houfe.

3. We do humbly conceive, that fince the

Judgment of the Houfe in this Cafe ought to be

a Declaration of the Law, the Condition of the

People will be moil miferable, to have Punifh-

ment inflicted for High Crimes and Mifdemea-
nours, and not to have a Poffibility of informing

them feIves what the High Crimea and Mifde-

meanours thereby punifhed are ; for the People's

only Guide is the Law ; and they can never be

guided
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guided by what they can never be informed of

:

And we do humbly conceive, that this Uncer-

tainty being in the Cafe of a Clergyman, for

Preaching, it may poffibly create fome Fear in

good Men, when they preach fome Doctrines of

the Church of England, particularly that of Non-
Refiftance •, and may be made ufe of by ill ones,

as an Excufe for the Neglect of that Duty, which,

upon fome Occafions, is required of them, even

by the Laws of the Land.

Ormond, R. Ferrers,

Scarfdale, Poulett,

Denbigh, Howard,

Leeds, Plymouth,

Nottingham, Guilford,

Stawell, Leigh,

Weymouth, Berk/hire,

Craven, Thanet,

OJborne, Yarmouth,

Willoughby, Br. Rochefter,

Haverjham, Sujfex,

Geo. Bath and Wells, North and Grey,

Beaufort, Abingdon,

Anglefea, Jerfey,

Northampton, Conway,

Leominjler, Wefton,

H. London, Guernfey.

Wejlon, Plymouth,

Ormond, Chandos,

Berkjhire, W. Cejlrienf.

N Durefme, Buckingham,

Shrewflmry, Rochefter,

Scarborough, Mar,
Leeds, Weymouth,
Yarmouth, Guilford,

Jo. Ebor. Conway,
Leominjler, Anglefea,

Northampton, Scarfdale,

Willoughby, Br. Dartmouth,

Abingdon, Denbigh,

Poulett, Howard,
H. London, Tho. Roffen,

Guernfey, Berkeley Str.

Geo. Bath and Wells, Stawell,

Say and Sele, Lexington.

OJborne,

Die Martis 2

1

Martii, 1709.

Ordered,

Die Luna 20 Martit, 1709.

The Houfe, purfuant to the Orders of Saturday

laft, adjourned into Weftminfter-Hall.

. And being there, the Houfe was refumed, and

the Lord Chancellor declared, That the Lords

had agreed upon a Queftion to be put to each

Lord feveralry.

Then his Lordlhip put the Queftion, begin-

ning at the Junior Baron firft, as follows :

Is Dr. Henry Sacheverell guilty of High Crimes

and Mifdemeanours, charged upon him by the

Impeachment of the Houfe of Commons ?

And having afked every Lord prefent, and

they having declared, Guilty, or, Not Guilty, his

Lordfhip having caft up the Votes, declared him
Guilty.

That the Judgment to be paffed in the Cafe of
Dr. Henry Sacheverell fhall be,

'That he be enjoined not to preach during the Term
of three Years next enfuing : That his two
printed Sermons, referred to by the Impeach-
ment of the Houfe of Commons, fhall be burnt

before the Royal-Exchange in London, be-
tween the Hours of and , on the

Day of , by the Hands of the
common Hangman, in the Prefence of the Lord-
Mayor, and the two Sheriffs of London and
Middlefex.

Diffentient,

Sujfex,

Thanet,

Nottingham,

Craven,

Northefk,

North and Grey,

Leigh,

Jerfey,

Hamilton,

Beaufort.

Diffentient,

Jo. Ebor.

Scarfdale,

Northampton,

Craven,

Howard,
North and Grey,

Scarborough,

N. Durefme,

Weymouth,

Geo. Bath and Wells,

Guilford,

Buckingham,

Berkjhire,

Abingdon,

Conway,

Yarmouth,

H. London,'

Plymouth,

Tho. Roffen,

Guernfey,

Leominjler,

Denbigh,

Nottingham^

Thanet,

OJborne,

Beaufort,

Anglefea,

Sujfex,

R. Ferrers^

Leigh,

Poulett,

Ajhburnham:

NUMBER
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NUMBER XXXVII.

The following Addrefs, and Opinions', being authentick, are, it

is conceived, of Importance enough to give them a Place in

this Collection. The Addrefs was prefented by the Lord

Bijhop of Litchfield and Coventry, and the Lord Bijhop

o/Ely, April 17, 171 1, 10 Annas.

To the Queen's moft Excellent Majefty,

The humble ADD RES S of the Archbifhop and

Bijhops of the Province of Canterbury, in Con-

vocation affembled.

May it pleafe Tour Majefty,

WHereas one William Whifton, a Prefbyter

of the Church of England, and late Pro-

feffor of Mathematicks in the Univerfity

of Cambridge, who was^in Oclober laft, expell'd

the faid Univerfity, for afferting and fpreading

Abroad divers Tenets, contrary to Religion re-

ceived and eftablifhed by publick Authority in

this Realm, has fince that Time, and a little be-

fore the fitting of this prefent Convocation, print-

ed and publifhed an Hiflorical Preface to other

Writings of the fame pernicious Defign, intend-

ed for the Prefs, in which he has advanced feve-

ral damnable and blafphemous Affertions againft

the Doctrine and Worfhip of the Ever-Bleffed

Trinity : Exprefly contradicting the Two Fun-
damental Articles of the Nicene Creed; and de-

faming the whole Athanqfian ; and has had the

Confidence to infcribe and direct the faid printed

Preface to the Convocation now Affembled :

And whereas we take ourfelves to be both

bound in Duty to God, and to his Holy Truths,

and in Obedience to Your Majefty's pious Inten-

tions fignified to us with Your Gracious Licenfe,

to reprefs the faid Blafphemy -, and alfo obliged

in Vindication of our firm Adherence to the true

Faith, and for the Prefervation of the fame in

the Members of our Communion, to call the

faid William Whifton before us, in order either

to his Amendment, or Exclufion from the Com-
munion of the Church of. England; but do yet

find curfelves hindered from going on, by fome
Doubts arifing among ourfelves concerning our
Power fo to act and proceed:

For that the Court of Convocation being Fi-

nal, or the laft Rcfort, from which no Appeal is

provided by the Statute made in the 25th Year
of Henry the Eighth, Chap. 19. it may feem to

be doubtful how far a Profecution, without Ap-
peal to the Crown, will be confident with the

Statute made in the firft Year of Queen Elizabeth,

Chap. 1. Sect 17. whereby all Jurifdiction, and
particularly for Reformation of Errors, Herefies,

and Schifms, is united and annex'd to the Impe-
rial Crown of this Realm; and alfo how far it

will be confiftent with the Statute of Appeals,

made in the 25th Year of Henry VIII. Chap. 19.

Vol. VIII.

which, in the Courfe of the Appeals directed to

be henceforth made, doth not mention Convoca-

tion. May it pleafe Your moft gracious Majefty,

out of Your known Zeal for the Honour of God,

and the Good of his Church, to lay this Cafe be-

fore Your Reverend Judges, and others whom
Your Majefty in Your Wifdom fhall think fit,

for their Opinion, How far the Convocation, as

the Law now ftands may proceed in Examining,

Cenfuring, and Condemning fuch Tenets as are

declared to be Herefy by the Laws of this

Realm ; together with the Authors and Main-

tained of them.

Upon this Addrefs to the Queen, Her Majefty

was pleafed to refer the whole to the Twelve

Judges, and to her Attorney and Solicitor-

General ; who being feveral Times affembled

together, and debating the Matter, came to

the following Refolutions.

To the Queen's moft Excellent Majefty.

May it pleafe Tour Majefty ,

IN humble, Obedience to Your Majefty's Royal

Command, fignified to Your Judges by the

Right Honourable the Lord Keeper ; We whofe

Names are fubfcribed have confidered the Quefti-

ons mentioned in the Addrefs' hereunto annexed,

and are humbly of Opinion^ That fince the Sta-

tute of 23d of Henry VIII. againft Citing out of

the Diocefe, and thofe Statutes of the 24-th and

25th Years of the fame Reign, touching Appeals,

and as the Law now ftands, the Convocation

hath not any Jurifdiction originally to cite be-

fore them any Perfon for Herefy, or any other

Spiritual Offence, which according to the Laws
of the Realm may be cited, cenfured, and pu-

nifhed in the refpective Ecclefiaftical Courts or

Jurifdi&ions of the Archbifhops, Bifhops, and

other Ordinaries ; who, we conceive, have the

proper Judicature in thofe Cafes ; and from whom
and whofe Courts the Parties accufed may have

thrir Appeals ; the laft Refort wherein is lodged

in the Crown. In which Statute for Citing out

of the Diocefe, and in the others, as far as re-

lates to Appeals for fuch Offences, no Notice is

taken of the Convocation, either as to Jurifdicti-

on, or Appeals. Nor doth it any way appear

to us in whom the pretended judiciary Power of

a Convocation, either before or fince the faid

Statures, (if any fuch they ever had,) refided •,

whether in the whole Body of the Convocat.cn,

7 F or
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or in Part. But it is plain by the firft Statute,

That the Archbifhop's Jurifdidtion, even in Cafe

of Herefy, is bounded fo that he cannot proceed

againft fuch Offenders within any other Diocefe

than his own, without the Confent, or in the De-
fault of the Diocefan Bifhops. All which Statutes

being made for the Eafe and Benefit of the Sub-

jects, they cannot, as we humbly conceive, be

deprived of the Benefit of them by any Pretence

of Jurifdiction in the Convocation ; from which

we cannot find or be inform'd of any Inftance of

Appeal. Nor have any Judicial Precedents or

Authorities for Convening or Cenfuring of fuch

Offenders in any Convocation fince thofe Statutes,

or the Reformation, (which is now near 180

Years,) appear'd unto us. And if fuch Power
mould be allow'd to the Convocation, we con-

ceive it would invade the ordinary Jurifdiction of

the Archbifhops and Bifhops ; which we con-

ceive are preferved by the A61 of Parliament

made in the 1 7th Year of the Reign of his late

Majefty King Charles the Firft, Chap. 11. and

by another made in the 13th Year of King
Charles the Second, Chap. 12. and by the Act
made the 29th Car. idi, Chap. 9. which took

away the Writ De Heretico Comburendo j in none

of which any Mention is made of the Convoca-

tion. And by the Bill of Rights, 1 Wilh. & Mar.
it is enacted, That the Commiflion for erecting

the late Court of Commiflion for Ecclefiaftical

Caufes, and all other Commiffions and Courts

of like Nature, are illegal and pernicious. But

we conceive that Heretical Tenets and Opinions

may be examined and condemn'd in Convocati-

on, authorized by Royal Licenfe, without con-

vening the Authors or Maintainers of them.

All which we moft humbjy fubmit to Your Royal

Majefty's Great Wifdom.

May §th, 1 7 1 1

.

Edw. Ward, Jo. Blencowe,

Rob. Dormer, S. Lovell.

The other Paper here follows.

May it pleafe Tour Majefty,

IN Obedience to Your Majefty's Commands,
fignified to us by the Right Honourable the

Lord Keeper of the Great Seal, in relation to

the Humble Addrefs of the Archbifhop and Bi-

fhops of the Province of Canterbury, in Convo-
cation affembled, hereunto annex'd ; We whofe

Names are hereunto fubfcribed, have taken into

Confideration

ftated.

the Doubts and Queftions therein

And afcer Conference with the reft of the
Judges, We are humbly of Opinion, that of
Common Right there lies an Appeal from all

Ecclefiaftical Courts in England to Your Majefty,
in virtue of Your Supremacy in Ecclefiaftical

Affairs, whether the fame be given by exprefs
Words of any Act of Parliament, or not : And
that no Act of Parliament has taken the fame
away. And confequently, that a Profecution in

Convocation, not excluding an Appeal to Your
Majefty, is not inconfiftenc with the Statute of
1 Eliz. Chap. 1. but referves the Supremacy
entire.

As to the Queftion propofed in the faid Ad-
drefs, How far the Convocation, as the Law
now ftands, may proceed in Examining, Cenfu-
ring, and Condemning fuch Tenets as are de-
clared to be Herefy by the Laws of this Realm,
together with the Authors and Maintainers of
them, we underftand it to import only thefe two
Things : Whether a Jurifdiction to Examine,
Cenfure, and Condemn fuch Tenets, and the

Authors and Maintainers thereof, could ever be
exercifed in Convocation ? And if it could, Whe-
ther it be taken away by any Act of Parliament ?

And We humbly lay before Your M..jefty,

That all our Law-Books that fpeak of this Sub-
ject, mentioning a Jurifdiction in Matters of He-
refy, and Condemnation of Hereticks, as proper
to be exercifed in Convocation, both before and
fince the Acts of Parliament mention'd in the

Addrefs ; and none of them, that we find, ma-
king any Doubt thereof; and we obferving no-
thing in thofe, or any other Acts of Parliament,
that we think has taken it away ; We are humbly
of Opinion, That fuch Jurifdiction, as the Law
now ftands, may be exercifed in Convocation.

But this being a Matter which, upon Appli-
cation for a Prohibition, on behalf of the Perions

who fhall be profecuted, may come in Judgment
before fuch of us as have the Honour to ferve

Your Majefty in Places of Judicature ; we defire

to be understood to give our prefent Thoughts,
with a Referve of an entire Freedom of altering

our Opinions, in cafe any Records, or Proceed-
ings, which we are now Strangers to, fhall be
laid before us, or any new Confederations which.

have not occurred to us, be fuggefted by the Par-

ties, or their Council, to convince us of our
Miftake.

T. Parker, L. Powys, Ro. Price, E. Northey,

T. Trevor, T. Bury, R. Eyre, Ro. Raymond.

J. Powell, R. Tracy,

NUMBER
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NUMBER XXXVIII.

A Declaration, fgn'd by Archibald Hutcheson, Efq,
andgiven to feveral of his Acquaintance, foon after he had
penfed the Examination of Chriftopher Layer, in the Ap-
pendix to the Report of the Secret Committee ; in which

Layer has made Mention of his Name, as one of BurfordV

Club) which the faid Layer, in his Examination', faith, he

was told by one Plunket:. *

March 4, 1722-3.

AVING read Part of the Examination

of Layer, of the 19th of January, and

4th of February laft, in the Appendix to

the Report of the Secret Committee ; in which

Layer is mention'd to have faid, that one Plun-

ket told him, as explaining what was meant by

Burford's Club, That Lord Orrery was Chairman,

and that this Club met Monthly, at one another's

Houfes, as Layer thought ; and that Plunket

told him, That there were Eight other Lords,

and Six Commoners (whofe Names he mentions,

and mine as one of them,) of that Club : I do
hereby declare, upon the Honour of a Gentle-

man, That I do not know, or believe, that there

was a Club, or Meeting, of any of the Lords or

Gentlemen mention'd in the laid Examination ;

nor have I ever heard of any Meeting where

Lord Orrery was prefent, except that which was

carried on in the Two laft Seffions of Parliament,

when Lord Orrery, and feveral Lords and Gen-
tlemen, (not mention'd in Layer's, Examination,)

met Weekly, and, I believe, with great Inno-

cence, dined at one another's Houfes. And I

do further affirm, That even on accidental Vifits,

I have feldom met together any Two of the Lords
and Commoners fo mention'd in Layer's Exami-
nation : That there are Two of thefe Commo-
ners, (Sir Henry Goring, and Mr. Dawkins,)

whofe Faces I do not know ; and Two others,

(General Webb, and Sir Conjlantine Phipps,) be-

tween whom and me there has not been, for Fif-

teen Years laft paft, the Intercourfe even of Ce-

remonial Vifits, and between me and the Fifth

Commoner, (Mr. Shippen,) but very feldom

:

That there are Three of thofe Lords, (Scar/dale,

Craven, Gower,) with whom I have very little

Acquaintance ; a Fourth, (Lord Bingley) whom I

have never met any where, but in Vifits to others,

or in publick Places ; and a Fifth, (the Bifhop

of Rcch'-jler) in whofe Company I have been

but twice in Three Years Time. I mention this,

to fhew the notorious Falfhood of Layer's Flear-

fay Evidence of Burford's Club ; an Appellation

I never heard of, 'till fome Time after the Ap-
pointment of the Secret Committee.

Arch. Hutcheson.'

The Declaration of William Earl Cowper ; Jhew-
ing, That the Matters contain''d in fome Hear-
fays, relating to him, in the Examinations of
Chriftopher Layer, are falfe and groundlefs.

March 20, 1722-3.

THOUGH Hear-fay does not affect any
one, either in Law, or Reafon, yet it de-

ferves Contradiction, where the Truth will bear

it, efpecially if printed : And therefore, finding

that Layer, in his Examinations of the 19th of

Jan. and fourth of Febr. laft, hath faid, That
one Plunket told him, (as explaining what was
meant by Burford's Club,) that Lord Orrery was
Chairman ; and that Lord Cowper, and Seven
other Lords, and Six Commoners named, were
of that Club; and that this Club met Monthly;
as he, Layer, thought, at one another's Houfes ;

and not doubting but my Averment will be be-

lieved before any Hear-fay, efpecially from one
in Layer's fad Circumftances : I do hereby De-
clare and Affirm upon my Honour, That I do
not know, or believe, and never heard, before

the faid Examinations were talk'd of, that there

was any fuch Club, or Meeting: That as to

Three of the Commoners named, viz. Sir Henry

Goring, Mr. Dawkins, and Mr. Shippen, I do
not know them fo much as by Sight ; and as for

Two of the remaining Three Commoners, viz.

Sir Conflantine Phipps, and General Webb, I have
not been in their, or either of their Companies,
at any Time within Sixteen Years laft paft : And
as to the Lords, I never met them, or any of
them, but either accidentally, on Vifits of Cere-

mony, or in the Time of Parliament, and that

with other Lords, on the Bufinefs of Parliament

only : And as for one of the faid Commoners,
whom I am acquainted with, viz. Mr. Hutche-

* Thefe Declarations of Mr. Hulcbefcn, and Lord Coivperh, fhould be read after the F.x.iminntions of Layer, in Vol 6. and

after the Appendix to the Report relating to that Plot. People are left to make their own Obfervations en layer't Hear-fay

Evidence.

fon,
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icn, I never once was at any Meeting with him
cogether with any of the laid Lords or Com-
moners. And whereas Layer, in his Examinati-

on of the 19th of September laft, faid, That Lord
Orrery told him, that Lord Cowper told him,

(Lord Orrery,) that 200 Tories, and 90 Grumble-
tonians, would try their laft Effort in the Houfe
of Commons : And in another Examination, of

the 2 1 ft Day of the fame Month, Layer repeats

the fame, except that he ufeth the Words, dngry
Whigs, inftead of the Word Grumbletoniam : 1 do
hereby Declare and Affirm upon my Honour,
That I never faid fo to Lord Orrery, nor to that
Effect, nor any Thing like it : And I do there-
fore verily believe, that Lord Orrery never faid

that I did.

Cowpe R.

NUMBER XXXIX.

Upon the Trial of a PEER. %

1
Mi E R E is to be a Commiffion under

the Great Sea], conftituting a Lord High
Steward for that Occafion.

If the Great Seal be then in Commiffion, a

Speaker of the Houfe of Peers is to be appointed

by fpecial Commiffion.

The King's Writ of Certiorari is to be directed

to the Commiffioners of Oyer and Terminer, for

Middle/ex, to remove the Indictment found be-

fore them againft the Prifoner.

The Return whereof, with the Record of the

Indictment, is to mention the Time of the In-

queft of the Grand Jury, and when the Fact was

committed.

A Precept is to be directed to the chief Go-
vernor of the Tower, to bring his Prifoner to the

Court.

If the Trial be by fpecial Commiffion, a She-

riff is to be appointed to fummon the Lords the

Tryers, and to do other Services, who is to have

a white Wand.
The Lord Chamberlain of the Houfhold (or,

in his Abfence, the Vice Chamberlain,) is to

know when His Majefty will be attended for re-

ceiving the Lord High Steward's Staff, and de-

livering it to the Officers, who are to prefent it

to the High Steward ; and is to give Notice

thereof to Garter King of Arms, and to the

Ulher of the Black Rod.

Upon this Notice, the Black Rod is to pro-

vide a White Staff, eight or nine Foot long, and

he and Garter are to attend with it at the King's

Bedchamber,or where His Majefty appoints, and

to deliver it to the Lord Chamberlain, who is to

prefent it to the King on his Knee •, and Garter,

and the Black Rod in the Bedchamber, or at the

Place appointed, are to receive it jointly from

the King, on their Knee, with his Majefty's Di-

rections to whom it is to be deliver'd.

Hereupon, Garter and Black Rod are to wait

upon the Lord High Steward, and to give him

an Account thereof, and to know when he will

pleafe to be attended to the Trial.

On the Morning of the Trial, at the Hour
appointed by the Lord High Steward, the Judges

in their fcarlct Robes, (unlefs in Time of Mourn-

ing,) together with Gaiter, and the Black Rod,

and the Serjeant at Arms, who is to make the

Proclamations, are to affemble at the Lord High
Steward's Houfe, and are to wait on him above
Stairs, or where he pleafes to receive them,
Garter being in his Coat of Arms, the Black
Rod having the White Staff, and the Serjeant

at Arms bearing his Mace, where they all have
a Collation.

The Lord High Steward is to be call'd His
Grace upon this Occafion, during the Trial.

After a fhort Stay, His Grace the Lord High
Steward comes down to his Coach thus.

His Grace's Gentlemen, Two and Two, bare-

headed.

His Serjeant at Arms, and Seal-Bearer, (if

the Lord High Steward be Lord Chancellor, or
Lord Keeper,) both bare-headed, one with the

Mace, the other with the Purfe.

The Black Rod with the Lord High Stew-
ard's Staff, and Garter King of Arms on his

Right Hand, both bare-headed.

Then His Grace the Lord High Steward, in

his ufual Habit, (unlefs he be Lord Chancellor
or Lord Keeper, and then in his rich Gown, his

Train borne,) follow'd by the Chief Juftices and
Judges.

His Grace's Gentlemen, to the Number of
Eight, Twelve, or Sixteen, as His Grace pleafes,

firft take their Coaches without the Gate, Four
in a Coach, each Coach having Two Horfe&only.
Then the Lord High Steward takes his Coach

with Six Horfes, within the Court, at the Foot
of the Stairs, feating himfelf on the hinder Seat

of the Coach fingly ; Garter (and the Seal-Bear-

er,) fiiting over-againft his Grace bare-headed,

the Black Rod in the Right Hand Boot of the

Coach, with his Grace's White Staff, and his

Grace's Serjeant at Arms in the Left Boot, with

his Mace.

The Judges take their Coaches without the

Gate, and follow His Grace.

When the Trial is by fpecial Commiffion, a

Meffenger is to be lent a little before, to acquaint

•the Lords the Tryers, (who are to affemble in,

or near the Houfe of Peers, or in the Exchequer
Chamber) that His Grace is coming, in order to

their taking their Seats in the Court beforehand,

and then His Grace goes directly to JVeftmirifter-

Hall, by the Way of the New Palace-Tard.

* Mr
It not improper

Gregory King, Laneafter Herald, having wrote the Method of Proceedings upon the Tiial of a Peer,

iroper :o give it a Place here, no fuch Account being publifh'd in the State Trials.

we thought

But
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But if the Trial be in Parliament, they pafs to

the Old Palace-Yard, and fo up the Stairs, to-

wards the Houfe of Peers, in this Order.

Firft, His Grace's Gentlemen, Two and Two.
Then eight Serjeants at Arms, Two and Two :

Thefe are to wait His Grace's Arrival at the Bot-

tom of the Stairs.

Then His Grace's Serjeant and Seal Bearer.

Then the Black Rod and Garter.

Then the Lord High Steward, follow'd by the

Chief Juftices and Judges.

Failing through the Painted Chamber, at the

Upper End thereof, the Lord High Steward's

Gentlemen make a Lane for His Grace, and the

reft of the Proceeding to pafs through. The
Serjeants at Arms (all but His Grace's Serjeant)

ftay in the Lobby between the Painted Chamber
and Houfe of Lords, and beyond them Garter

on the Right Hand, and the Black Rod with the

"White Staff on the Left.

The Peers are to be in their Robes, and His
Grace coming into the Houfe, (and the Mace
being depofitcd on the uppermoft Woolfack,)
paffes on to my Lord Chancellor's Room, or to

His Grace's Chamber ; where, if the High
Steward be not Lord Chancellor, or Lord
Keeper, His Grace puts on his Parliament

Robes.
Having repofed a while, His Grace comes

into the Houfe again, and Prayers begin, after

which, if the Lord High Steward have a Special

Commiffion to be Speaker, it is to be read, and
He is to take the Woolfack.
Then the Peers are to be called over by one

of the Clerks Affiftant, and Notice to be taken

of all that are prefent ; and then the Houfe
adjourning to IVeftminfter-Hall, Garter, by His
Grace's Command, fummons forth the Peers pre-

fent, one of the Clerks Affiftant having marked
a Lift of them, for Garter to call them over by.

And the Proceeding to IVeJlminJler-Hall is in this

manner.

His Grace the Lord High Steward's Gentle-

men Attendants, Two and Two.
The Clerks Affiftant to the Houfe of Lords,

and Clerk of the Parliament.

Two Clerks of the Crown in the King's Bench,
and Chancery, if there.

The Mailers in Chancery.

The Attorney-General, if there.

The Judges, and Chief Juftices.

Peers Eldeft Sons, and Peers Minors.
Four Serjeants at Arms, with their Maces,

Two and Two.
The Yeoman Ufher of the Houfe of Peers.

The Lords Spiritual and Temporal, according

to their Degrees and Precedencies, Two and Two.
The youngeft Barons firft, all covered.

Four Serjeants at Arms more, with their Maces,
Two and '1 wo.

His Grace's Serjeant at Arms, and Seal-

Bearer.

The Black Rod, with His Grace's White Staff,

and Garter King of Arms, in his Coat of Arms,
on the Right.

The Lord High Steward of England alone,

covered.

His Royal Highnefs the Prince of Wales,
if prefent.

Thus they pafs through the Painted Chamber,
Court of Reque Its, and Part of the Court of
Vol. VIII.

Wards, through a Door between the Court of
Chancery and King's Bench, into the Court in

Wejlminjter-Hall, where the Peers go to their

Seats as in the Houfe of Lords.

The Lord Steward's Gentlemen go to the fur-

ther Side of the Throne, on the Left Hand.
. The Noblemen's Eldeft Sons, and Peers Mi-

nors, ftand on the right Side the Lord High
Steward's Chair.

The Clerk of the Parliament, and Clerks Af-
fiftant, go to their Table.

The Black Rod and Garter come before the

Throne, make their Obeifance, and ftand by,

whilft the Lord High Steward does the like ;

whence His Grace, attended by all the Serjeants

at Arms, and the Black Rod and Garter, having
faluted the Peers, repairs to the Woolfack, and
His' Grace's Serjeant at Arms, goes to the End of
the Clerk's Table.

His Grace taking his Place on the Woolfack,
as Speaker of the Houfe of Peers, the Lords be-

ing feated on their Benches, and the Judges and
Mafters in Chancery below on their Seats, Garter

and the Seal-Bearer ftand on His Grace's Right
Hand, and the Black Rod on the Left, and the

Eight Serjeants at Arms ftand on each Side more
behind.

The Two Clerks of the Crown are to be rea-

dy at the Clerk's Table, and to ftand before it

;

and the Clerk of the Crown in Chancery, having
the King's Commiffion to His Grace in his tand,

they both make three Reverences to His Grace,
and at the third Reverence coming up before the

Woolfack, they both kneel down, and the Clerk
of the Crown in Chancery, on his Knee prefents

the Commiffion to His Grace, who delivers •: to

the Clerk of the Crown of the King's Bench,
and they with three Reverences returning to the

Clerk's Table, the Clerk of the ^ rown in the

King's Bench, directs His Grace's Serjeant at

Arms (after thrice crying, O Yes,) to make Pro-

clamation of Silence, which he is to do with his

Mace on his Shoulder ; the faid C lerk

Crown of the King's Bench, dictating the Pro-
clamation to the Serjeant, and then opening the
Commiffion, reads it.

His Grace, and the Lords, ftand up uncovered,
whilft the Commiffion is reading, which His
Grace is to mind the Lords that they do.

The Commiffion being read, and I is Grace
bowing, and fitting down again, Garter, and the

Black Rod, with three Reverences jointly, pre-

fent the White Staff on rheir Knees to His Grace*
and thereupon being fully inverted in his Office,

His Grace, with the White Staff in his Hand,
removes from the Woolfack, to his Chair, placed

for him on an Afcent before the uppermoft Step of

the Throne, or State, attended by Garter, the

Black Rod, and the Serjeants at rms, and there

fits down, the Seal-Bearer laying the Purfe on a
Stool on the Left.

Then Proclamation is to be made for all Per-

fons but the Peers to be uncovered.

Then the King's Writ of Certiorari to Re-
move the Indictment, with the Return thereof,

and the Record of the Indictment, is to be read

by the Clerk of the Crown in the King's Bench.

Then the faid Clerk of the Crown directs the

Serjeant at Arms to make Proclamation for the

Chief Governor of the Tower of London, to re-

turn the Precept to him directed, with the Body
of the Prifoner into Court.

7 G Where-



'S'f4 APPENDIX.
Whereupon the Governor, or Deputy-Gover-'"

nor, brings the Prifoner to the Bar, the Axe
hfeifig carried before him by the Gentleman-

Jailor of the Tozver, who is to ftand with it at

the Bar, on the Right Hand of the Prifoner^

turning the Edge from him.

The Prifoner, at his Approach to the Bar, is

xb make three Reverences, one to His Grace the

Lord High Steward, the other two to the Peers

on each Hand, and His Grace and all the Peers

are to return the Salute to him. And the Black

Rod is to mind the Prifoner that he kneel, 'till

His Grace bids him arife, in cafe the Prifoner do
it not of himfelf.

His Grace, the Lord High Steward, (that he

may the better hear, and be heard,) may, with

Leave of the Peers, come down upon the Wool-
fack, and may deliver his White Staff to the

Black Rod, who is to hold it by him upright.

And then the Serjeants at Arms may unfhoulder

their Maces.

Then His Grace may give fuch Directions to

the Prifoner, and to the Council at the Bar, as

he thinks convenient, touching the Trial ; and
then may addrefs himfelf more particularly to

the Prifoner, touching the Crime for which he
ftands Indicted.

After which, the Clerk of the Crown, by His
Grace's Command, is to read the Indictment, to

which the Prifoner is to plead, and (if he plead

Not Guilty) is to put himfelf on his Trial by

God and his Peers.

Then the Judges, with Confent of the Peers,

at the Motion of His Grace the Lord High
Steward, may put on their Caps.

And Proclamation being made for the King's

Evidence to come forth, the King's Council, by

His Grace's Direction, are to begin to open the

Indictment, and to proceed to the Trial.

If any Queftions arife during the Trial, that

the Lords are minded to debate in their own
Houfe, the Court is to be adjourned by His

Grace the Lord High Steward, to the Houfe of

Peers •, and the Manner of going thither, and

returning again to the Court, is to be much in

the fame Order as at the firft coming into the

Court; His Grace carrying his White Staff to

the Door of the Houfe of Lords, and there de-

livering it to the Black Rod to hold, till the

Court return.

Upon any Intervals during the Trial, the Lord
High Steward may have Wine and Bifkets pre-

fented him on the Knee ; and the Judges and

Officers attending, may alfo have Wine and

Bifkets.-

If the Trial laft more Days than one, the

Bifhops are at their Election whether they will be

prefent after the firll Day.

Every Day during- the Trial, the Lord High
Steward is to be attended to his Houfe, by
Garter, and the Black Rod, &c. as he came at

firft ; fave that the Judges do not attend His
Grace Home : And that if His Grace have four
Coaches of Attendants, two of them go before

him, and two of them after him. And Garter,
the Black Rod, and Serjeant, every Evening
during the Trial (after the Black Rod has deli-

vered the White Staff to His Grace, at the

alighting out of his Coach) attend His Grace
up Stairs, His Grace entertaining them at his

own Table at Supper, each Day of the Trial.

But every Morning during the Trial (if it laft

more than one Day) the Judges, with Garter,

the Seal- Bearer, the Black Rod, and Serjeant,

attend His Grace at his Houfe, and thence to
the Houfe of Lords, (to which Place the Court
is always adjourned every Night) as on the firft

Day, the Black Rod delivering the Staff to His
Grace at the Foot of the Steps going up to the

Houfe of Lords, and receiving it again from His
Grace at the Door of the Houfe of Lords.

The Trial being over (which fometimes lafts

four or five Days) the Prifoner being withdrawn,
His Grace the Lord High Steward is to put the

Queftion, Whether the Prifoner is Guilty of the

Crime whereof he ftands Indicted, or Not Guilty ?

Afking the Lords feverally, beginning with the

youngeft Baron, and writing down their An-
fwers ; and laftly delivering his own Opinion.
Every Peer upon pronouncing his Judgment,'
ftanding up uncovered, and laying his Right
Hand on his Bread, and faying, Guilty (or

Not Guilty) upon my Honour.
Then His Grace is to declare to the Peers how

many have pronounced the Prifoner Guilty, and
how many Not Guilty.

After which, the Prifoner being again brought
to the Bar, and Proclamation made for Silence,

His Grace declares to the Prifoner the Judgment
of the Peers, and then commands Proclamation
for diffolving the Commiffion.
The Proclamation ended, His Grace ftands

up, and having received the White Staff from
Garter, and the Black Rod jointly, (as His
Grace always does, when he receives in Court,)

His Grace holding the White Staff in both his

Hands, breaks it in two, and fo diffolves the

Commiffion.
Then the Lord Chancellor, or Speaker, de-

mands the Pleafure of the Peers, whether they

will then adjourn to the Houfe of Lords, and if

fo, then they return thither in the former Order,
(except as to the White Staff.) But if they do
not adjourn thither at that Time, Garter, and the

Black Rod, attend the Lord High Steward to

his Coach, and fo to his Houfe, and then the

Seal-Bearer and Black Rod change Places.

AN
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A.

AMENDMENT, where to he al-

lowed in Criminal Cafes, as well as in

Civil, V. viii. 58
Warranted by Common Law, no Statute

of Jeofails extending to Criminal Caufes, or other

Caufe, where the King is a Party, ibid.

ANDERSON, Lord Chief Jujlice, his Re-

port concerning the Imprifonmerit of the Subject,

without Caufe fliewn, read at large in the Houfe

of Commons, V. vii. 147
ANDERTON, William, his Trial for High

Treafon at the Old-Bailey, for two traiterous

Libels, 5 W. & M. V. viii. 63
Evidence of a Printing Prefs, and Materials for

Printing, found in his Room, 64
And the two Libels, one correcled by his own

Hand, ibid.

Prifoner's "Defence, that no Overt-Act was prov'd,

and prays Council, ibid.

Printing declared an Overt-Act. ibid.

Lord Chief Jujlice Treby fums up the Evidence,

and the Jury find him Guilty, ibid.

Is executed, and the Ordinary's Account of him, 6$
His Trial by another Hand, ibid.

The feveral Evidences, 66

Is refufed Council, and delivers in his Plea him-

felf, ibid.

The Plea, 67
That 13 & 14 Car. II. which makes printing

feditious Books an Offence, extends not the Pu-
nijhment to Life or Limb, 68

The Jury ajk the Court, if having fuch Things

by him, without ufing them, affected the Pri-

Ibner's Life, ibid.

Jury, after long Debate, find him Guilty., 69
Petitions, that Sentence may be refpited, 'till Council

heard in his Behalf, 6g, 70
Pleads in Arreft of Judgment, and is condemn*dy

7°
His Behaviour 'till Execution, 7

1

Delivers a Paper to the Sheriff's, 72
ANDREWS, Eufebius, Col.

Proceedings againjl him for High Treafon, before

the High Court of Jujlice, V. vii. 324
His- Narrative prefented to the Council of State, ibid.

Some further Circumftances, relating to his Exami-
nation, put into Writing, 327

Petitions the Council, to have his Friends come to

him, andfor a fpeedy Trial, 328
Bradfhaw'j Warrant for his Commitment to the

Tower, dated two Months after his real Commit-

ment, ibid.

He petitions the Parliament, 329
Puts in his Anfwer in Writing to the High Court of

Jujlice, ibid.

Pleads, that the All confiituting the High Court of

Jujlice is repugnant to Magna Charta, ibid.

Puts [in a fecond Anfwer, that by the Letter of the

Acl, the Court is not qualify d to try a Freeman of

England, 330
That they are fworn in Words of manifefl Partia-

lity, ibid.

His third Anfwer, that it is not repugnant to the

Ail, to try him by his Peers, 331
Az'ozvs his Right, as a Freeman, to the Benejn of

challenging, and the Witneffes being brought Face

to Face, ibid.

Tlis Arguments at his Trial.

Firft, That be ought to be tried by his Peers, 332
Second,
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Second, That the Court, if a Court, is only a Court

ex Parte, not having Power to difcharge, if the

Perfon is acquitted, 333
Third, That it is no Court of Record, and there-

fore not capable to pafs upon any Man, in Matter

of Life, 334
Fourth, That the Comnffary Power of the Court,

is againft Common Law, and vulgar Reafon, 334
Fifth, Compares the Oath of the Judges, and the

Commijfioners, ^35
Sixth, A Recapitulation of the whole Argument,

33 6

Sentenced to he beheaded, 337
Dejires a Copy of his Charge, and a Bay to he af-

Jign'd to deliver in his Anfwer, 338
Urges the Crime imputed to him, only a hare Refo-

lution, fo, confequently, no Treafon, 333
That the Owning King Charles II. not within the

Words of the Acl, proclaim, declare, publilh,

or any ways promote, ibid.

Takes Exceptions at fome of his Triers, but not re*

garded, 340
His Speech on the Scaffold on Tower- Hill, 341
Animadverfions on two 30th of January Sermons,

refolved, a villainous Libel by the Lords, and

condemned to be burnt by the common Hangman,

1702, V. viii. 80
A N T R I M, Marquis of; his Cafe before the

Commiffioners, in the Bill of Settlement of Ire-

land, V. viii. 419
Antidote againft Poifbn j compofed of fome Re-

marks on the Paper mention'd to have been deli-

vered by the Lord Ruflel to the Sheriffs, at his

Execution ; by Sir Bartholomew Shower, 464
The State of the Charge againfl the Lord Ruflel,

465
The Paper no Anfwer to the material Part of the

Evidence, ibid.

Compaffing and imagining the Death of the King

extends to civil as well as natural Death, ^6y
All Meetings, and Agreements to rife, and feize the

King's Guards, are plainly Overt-Acls, ibid.

Mifprifion of Treafon, what, 468
Appeal ; Chancery has Power to renew a Writ of

Appeal, ifjufi fo to do, V. viii. 487
Appeal againfl a Member of the Houfe of Com-

mons, during the Time of Parliament, and De-
hates between the Two Houfes thereon.

Vid. Fagg, Sir John.

Appeal, Refolved by the Judges, that there lies an

Appeal from any Ecclejiaftical Court to the King,

and confequently, the Convocation not final,

V. viii. 5J0
A R G Y L E, Marquis of, Proceedings againfl him

for High Treafon, 13 C. II. V. vii. 379
The grand Indiclment exhibited againft him by his

Majefty's Advocate to the Parliament of Scot-

land, ibid.

Petitions the Parliament for a Recognition of his

Cafe, and for Warrants to cite fuch Perfons as

he Jhould give in, 385
Refufed, 386
His Speech before the Parliament, after the Indiclment

read, 387
Refolved, that his Advocates could not be allowed

to fpeak in Cafes of Treafon, but upon their

Peril, 390
His Speech before prefenting his Submiffion, ibid.

His Submiffion, and begs the Interceffion of Parlia-

ment, 392
Not accepted, and he ordered to put in his Defences,

ibid.

His Defences, nq~
Alledges, feveral Things ftated in the Libel are not

produced, without which, he is incapable of an-

faxringi 394
That the AJfs of Parliament, on which the Libel is

founded, are not repeated as they bear, 395
That the Libel, as founded on Praclice, is no ways

relevant-, ,06
That the Dittay is unclear, and indiftintl, therefore

the Libel inept, ibid.

Pleads his Majefty's Aft of Oblivion to the firft ten

Articles, qqj
Anfwers to the particular Articles, 399
Diftinclion between Ails concurring with the Ufurper,

transferring, de facto, the Power he ufurps,

and Ails whereby the oppreffed Subjecls make
Ufe of the Power now ufurp'd,' wherein the Uti-
lity, not ef the Ufurper, but of the Subjecls, is

refpebled, 413
The Opinions of feveral eminent Civil Lawyers,

concerning concealing Treafon, 418
Vid. Vol. ii. 428, 429.

ARMSTRONG, Lady, Copy of the Paper
delivered by her to the Lord Keeper, Lord Chief

Juftice, and Attorney-General, in Behalf of her

Hufband, Sir Thomas Armftrong, V. viii. 470
The Paper deliver'd by Sir Thomas to the She-

riffs, 471
I Vid. Vol. iii. 397, 398.

ARNOLD, Edward, his Trialforfhooting the

Lord Onflow, 1723-4, V. viii. 290
The Indiclment, ibid.

Council moves for a Solicitor to be by him, to call his

Witneffes, he being a Lunatick, 291
Council for the King oppofe it, ibid.

Mr. Serjeant Chefhire'j Speech, at opening the Fail,

292
The Evidence of the Perfons with Lord Onflow,

when he was Jhot, 293
Evidence of his declaring he would Jhoot Lord On-

flow, if hefaw him, 297
His Confeffion to the Juftice, that he had long and

deliberately intended to murder him, 300
Evidence for the Prifoner, to prove him a Lunatick,

301
Mr. Hungerford urges the Prifoner's not being

difguifed, brought him not within the Atl of
Parliament, 313

Mr. Juftice Tracy delivers the Opinion of all the

Judges, that the Claufe was diftinSl from the for-
mer, of being in Difguife, ibid.

Mr. Serjeant Chefhire'j Obfervations on the Evi-
dence, ibid.

Some Letters of the Prifoner's during his Confinement,

and State of the Cafe, as he himfelf dictated ity

produced, 3

1

6
Mr. Juftice Tracy fums up the Evidence, 317
The Jury find him Guilty, 322
ASHBY and WHITE,
Proceedings in the Houfe of Commons in that

Cafe, V. viii. 89
Afhby brings his Atlion againft White, for re-

fufing his Vote; is caft in the Queen's Bench,
and recovers on a Writ of Error, in the Houfe
of Lords, ibid.

Members appointed to fearch the Journals of the

Houfe of Lords, and the Queen's Bench, ibid.

The Record, 89, 90
Mr. Speaker HarleyV Speech, 92, 113
Mr. Brewer'j Speech againft the Anion's lying, 93
Denzil Onflow'.* Cafe cited, 94
Sir Thomas PowysV Speech againft it, 95

Cites
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Cites the Cafe <?/Nevil and Stroud, 1655. 98

And Soame and Barnardifton, ibid.

Sir John Hawles'* Speech, in Jujlification of the

Lords, 100

Sir Edward Seymour'* Speech, that no Aftion lay,

103

Marquis of Harrington''* Speeches, ibid. 124

Mr. Lowndes'* Speech, 104

Sir Simon Harcourt, Sollicitor General, his Speech,

107

Mr. Dormer'* Speech, 108, 109

Sir Jofeph Jekyl'* Speech, 1 10

Sir George Meggot'*, and Mr. Tancred'* Cafes,

cited by him, m
Sir Thomas Meere'* Speech, 1 14

Mr. Cowper'* Speech, ibid.

Sir Humphry Mackworth'* Speech, 1 1

7

Sfr Gilbert Dolben'* Speech, 1 19

Mr. King'* Speech, 121

Sir Thomas Littleton'* Speech, 122

Serjeant Hooper'* Speech, ibid.

Mr. Walpole'* Speech, 123

Refolv'd, that the Qualification of any EleBor, or

Right of any Perfon defied, is cognizable, and de-

terminable no where, but before the Parliament, ibid.

Afhby refolvedguilty of a Breach of Privilege, 124
Report of the Lords Committees appointed to draw up

a State of the Cafe, upon the Writ of Error, 125
Reafons of the Lords, for reverfing the Judgment, ib.

Two Sorts of Boroughs deferibed, 126
Though the Inheritance of the Franchife be in the Body

Corporate, yet it is for the Benefit of the particular

Members, and enures to their Advantage in their

private Capacities, 127
Where a Man is injured, if he cannot bring his A5iion

to recover the Thing itfelf, the Law will always

give him Damages in Lieu thereof, 131

The Lords refolve, the Aftion maintainable in the

Queen''* Courts ; and that the voting Afhby guilty

of a Breach of Privilege, is an unprecedented At-

tempt upon the Judicature of Parliament, 134
Mr. Mead brings other Ablions of the like Nature,

and is ordered to attend the Houfe of Commons,
ibid.

The Declarations in Five Caufes, 135
The jeveral Plaintiffs, and the Attorney, committed to

Newgate, 137
The Commons addrefs the Queen, that fh twill not

give leavefor any Writ of Error, ibid.

Her Majefiy's Anfwer, 138
Mr. Page, Mr. Mountague, Mr. Lechmere, and

Mr. Denton, ordered into Cufiody, for pleading on

the Return of a Habeas Corpus, in Behalfof the

Perfons committed, 139
The live Plaintiffs taken from Newgate, into the

Cufiody of the Serjeant at Arms, ibid.

Report 0/ the Proceedings of the Houfe of Lords, in

relation to the Perfons committed, read, 140
Protection granted to their Council, and Attornies, on

their Petition, ibid.

Conference appointed, 141
Two Writs of Habeas Corpusferved on the Serjeant,

for Mr. Mountague, and Mr. Denton, 142
Report of the Committee appointed to draw up what

is proper to be offered at the next Conference, 143
The Cafe of the Norfolk Election, 28 Eliz. and of

Sir Francis Goodwin, 145
Writs iffued by the Lord Chancellor, during a Proroga-

tion, declared void, 1 46
Mr. Bromley reports the Conference, 149
Refolved, that no Perfon committed by the Commons,

Jbculd be brought by Habeas Corpus before any

other Judicature, during that Seffton, ibid.

Vol. VIII.

That the Serjeant make no Return, and the Lord
Keeper be acquainted with thefe Refolutions, that

the Writs may be fuperfeded, ibid.

Report of a third Conference, ibid.

The Lords fay, the Commons have no Power to make
Declarations, which belongs to the Crown, 150

No Attion layfor a double Return, 'till 7 and 8 Wil-
liam III. 151

The Commons juflify their Declaration, 154
Writ of Error lies not in any Proceedings on a

Habeas Corpus, 157
Refolved, that the Proceedings in relation to the Ayles-

bury Men, and other Proceedings in that Matter,

are in Maintenance of the Privileges of the Com-
mons of England, ibid.

Proceedings in the Queen's Bench, on the Habeas
Corpus, 158

Mr. Page, Mr. Lechmere, Mr. Mountague, and

Mr. Denton, urge they were bailable, and objeel

to the Return, ibid.

Gould, Powys, and Powell, give their Opinions,

feriatim, they were not bailable, 159
Lord Chief Juftice Holt, e contra, 161

Prifoners remanded, and Judgment enter 'd on Record,

163
Houfe of Lords addrefs the Queen to grant Writs of

Error, ibid.

The Queen's Anfwer, 1 70
The Parliament prorogued, ibid.

Some Arguments of the Lords at the Free Conference,

171
A S H T O N, Mr. a Copy of the Paper Mr. Afliton

left in a Friend's Hands, V. viii. 482
ASHLEY, Serjeant, his Speech at a Conference

of Lords and Commons, concerning the Liberty of

the Subjecl, V. vii. 1 79
7* taken into Cufiody,[but afterwards difcharged, 180
ASSOCIATION, for bringing in the late

King James, forged by Younge and Blackhead.

Vide Rochefter, Bifhop of.

ATKINS, Sir Robert, his Argument in the Cafe

concerning the Election of Members of Parliament,

between Barnardifton an4 Soame, V. vii. 433
His Argument on the Pleadings in Sir Edward Hales'*

Cafe, 623
HisAnimadverJions on the Lord ChiefJuftice Herbert'*

Jujlification of the King's difpenfing Power, 625
ATKINS, Samuel, his Examination before

the Committee of Lords, appointed to examine

after the Murder of Sir Edmondbury Godfrey,

V. viii. 443
The Depofition of Captain Atkins, upon which Mr.

Atkins was apprehended, 446
Mr. Bedlow'* Depofition before the Lords, 449
Mr Atkins is tried and acquitted, 452
AT WOOD, Mr. his Examination of Sir Ed-

ward Herbert'* Jujlification of the King's difpen-

fing Power, V. vii. 630
B.

BA I L Y, David, Proceedings againfi himfor de-

faming the Marquis o/Anandale, V. viii. 195
He charges the Duke of Queenfbury, and the Mar-

quis o/Anandale, with enticing himtoaccufe Duke
Hamilton of a Plot, ibid.

Is examined upon Interrogatories, 196
Refufes to anfwer them, ibid.

The Indictment for Leefing-making, and defamatory

Libelling, 197
His Anfwer to the IndiBment, 198

The Queen's Advocate's Reply, 199
Found guilty by all the Privy Counfellors prefent, and

banijhedfor Life, 200

Isfet at Liberty by the Parliament, onfinding Bail, ib.

7 H Several
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Several Letters relating to the Plot, mention'd, 201
The Letter to Duke Hamilton, for which he was

indicted, 203
to the Earlof Eg\\ ngton, Prefident ofthe Council, 204 Accufes the Duke of York of being in the Plot, •

B A I L, Perfons imprifon'd per Speciale mandatum Captain Bedlow'j, and Dr. Oates'j

Bedlow, Captain, his Examination, taken in his

loft Sicknefs, by Sir Francis North, 1 680,
V. viii. 460

Domini Regis, if bailable,

Vid. Darnel, Sir Thomas.
Difference between Bailable and Repleviable, V. vii.

I 53
B A L M E R I N O T H, lord, his Trialfor High

Treafon, at St. Andrew'.?, 7 Ja. I. 85
Cchfejfes writing a Letter to the Pope, and getting the

King tofign it, among other Difpatches, by Surprize,

ibid.

Is found guilty, but afterwards pardon'd, and reflored

to his Blood and Eftate, 86

BARBADOES Ifland, the Cafe of the feveral

Grantees of that Ifland fated, V. viii. 401
BARKSTEAD, Col. one of the Regicides, feiz'd

at Delfc, and brought to England, V. viii. 370
His Speech at his Execution, 379BARNARDlSTON,&> Samuel, Proceed-

ings between him, and Sir William Soame, Sheriff

Articles exhibited

to the King and Council, againfl Lord Chief Juflice
Scroggs, V. vii. 476

BERKLEY, Serjeant, his Argument for the Re-
turn of the Habeas Corpus, in Mr. Stroud'j Cafe,

V. vii. 221
BERRY, Mr. the Account of his Behaviour on

the Day of his Execution for the Murder of Sir

Edmondbury Godfrey, V. viii. 442
B I N K S, Dr. his Sermon on the 30th of January,

1701-2, cenfured by the Lords, V. viii. 81
BLACKHEAD.W. Rochefter, Bifhop of.

BLUNT, Sir Chriftopher, Sir Charles Davers,
Sir John Davis, Sir Gilly Merrick, and Henry
Cuffe, for High Treafon, March 5, 1600,

V. vii. 47
The Commijfioners Names, ibid.

The Indictment for confpiring with the Earl of Efiex,

ibid.

of Suffolk, for a double Return, 26 Car. II. 1674, AJk the Judges, if they might not confefs in Part, and
V. vii. 428 plead Not Guilty to the reft, 48

Copy of the Record in the King's Bench, ibid. Mr. Serjeant Yelverton opens the Indiclment, ibid.

Plaintiff recovers 800 /. Damages, 430 Mr, Attorney General's Speech, 49
Upon a Writ of Error in the Exchequer Chamber, Sir Chriftopher Blunt'i Examination and Confeffion,

.43

1

ibid.

5°
Part of the Earl of Eflex'j Confeffion read, 53
The Attorney urges a Correfpondence between the Earl

of Effex, Sir Chriftopher Blunt, and Tyrone, 54
Evidence againfl Sir Charles Davers,

fix Judges for reverfing the Judgment^ and two

for affirming it,

Judge Ellis'.r Argument for the Judgment,

That the Non-ufer of the Action does not take away
the Action, 432

That the Acts of Parliament, though they maygive a Evidence againfl Sir John Davis,

Remedy, take not away the Remedy given by Com- Againfl Sir Gilly Merrick, and Cuffe,

mon Law, 432, 440 Sir Henry Nevil'j Narration read,

Sir Robert Atkins'.? Argumentfor it, 433 Cuffed Defence,

The Objection of its belonging to the JurifdiSlion of the Allfound guilty of High Treafon,

Houfe of Commons, confidered, 436, 448 Their Speeches before Judgment given,

What Things concerning the Parliament, the Court of Lord Chief Juflice Popham'j Speech, at pronouncing

King's Bench may determine, and what not, 437 Judgment, 62

Its being a new Action confide/d, 43 8, 447 BOOKS, feveral cenfured by the Lords, V. viii. 7 8

Lord Chief Juflice North'j Argument againfl the BOROUGHS, Two Sorts defcribed, V. viii.

Judgment, 441 126

That the Sherff is, in this Cafe, a Judge, therefore no BOUCHER, James, Proceedings in the Houfe

55
B^
57

ibid.

59
60
61

Action will lie againfl him, 442
The Words Falib, Malitiofe, &c. confider'd, 450
The Reverfal afflrm'd in the Houfe of Peers, 452
Five Lords proteft againfl it, 453
BATHURST, Charles, Efa-, his Petition to the

Houfe of Commons, fettingforth the LordWhar-

ton's Proceedings againfl him in the Houfe of Peers,

V. viii. 175
Lord Wharton, in a Petition to the Lords, by way of

Appeal, begs to have an Order of the Court of The Addrefs upon that Refolution,

Exchequer, to which he was no Parly, difcharged, Her Majefty's Anfwer,

and the Record taken off the Filet ibid.

Some Lords proteft againjt it, as giving themfelves an

Original Jurifdiction, 176

Mr. Bathurft not allowed to make Ufe of the Record,

as Evidence in the Trial of an Jffue, directed by

the Houfe of Peers, 177

of Commons, and Houfe of Lords, relating to

him, [See his Trial, V. v. 510.] V. viii. 536
Her Majefty's Speech to both Houefs, , ibid.

The Commons Addrefs to her Majefly, that they will

fupport her Majefty againfl all her Enemies, ibid.

Refolved, that no Perfons accufed of Crimes, and who
are her Majefty' s Prifoners, ought to be taken out

of the Cuftody of the Crown, without her Majefty'

s

Leave, 537
ibid.

538
The humble Reprefentation of the Houfe of Lords,

complaining of the Addrefs, and giving the Reafons

for their Proceedings, ibid.

Complain of the Commons applying to the Throne

withoutfirfl a/king a Conference, as unprecedented,

540
Refolved by the Commons, that the Lords taking Her Majefty's Anfwer, - 541

Cognizance of, andproceeding upon Lord Wharton"* Addrefs from the Commons, to clear themfelvesfrom

Petition, is unwarrantable, ibid. the Mifreprefentations of the Houfe of Lords, 542

That the Subject has undoubted Right to make Ufe of Her Majejly's Anfwer, 544
Addrefs pom the Commons, to defire her Majefty to

reajfume the jujl Exercife ' of her Prerogative, and

to declare the appointing a Committee of Lords for

the fole Examination of the Confpiraiy, is of a dan-

gerous Cenfequtnce, 545

of Lords appointed to examine into the Murder of The humble Reprefentation of the Lords, complaining

Sir Edmondbury Godfrey, V. viii. 449 of the Conduct of the Commons, ibid.

Juftfy

fuch Record, 178

The Lords refolve,fuch Refolution of the Commons
to be an Ufurpation of a Judicature, to which they

have no Pretence, ibid.

B E D L O W, Mr. his Depofition at the Committee
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Jujlify their Power of taking Prifor.ers out of any To the Fifteenth, For procuring the Bills of SeC-

other Cuftcdy, as the Houfe thought moji proper dement for Ireland, and taking Money for the

for their Examination, V. viii. 547 fame, V. viii. 408
Precedents out of the Lords Journals, 549 A Narrative of the whole Tranfaclion, 409
Precedents of the fame Power exercifed by the Com- The Names of the Commiffwners for the Bill cf Set-

mons, 554 tlement, 4l 6
The Parliament prorogued, 557 The Commiffwners difliked, 417
Bramttone, Serjeant, his Argument in the King's

Bench, on the Habeas Corpus brought by Sir

Thomas Darnel, and others, 3 Car. I. V. vii.

116

Brewer, Mr. his Speech in the Houfe of Com-
mons, in the Cafe of Afhby and White,

V. viii. 93
BRITTON, Richard, Vid. Denew.
BROOKE, George, for High Treafon, 1603.

Vid. Markham, Sir Griffin, V. vii. 63

BROOKESBY, Bartholomew, ibid.

BUCK, Peter, Vid. Fuller.

C.

A L T H O R P, Mr. his Argument in the

They attend his Majejly, and their Defence, 418
The Cafe of the Marquis of Antrim, 419
Account of what Money he received from Ireland,

To the Sixteenth, For betraying- his Majefty in the
Treaties, &V. relating to the late War, 425

The Treaty with the Dutch upon which the Peace
was made, its Inducements, Progrefs, and Con-
clufion, fet forth, -426

To the Seventeenth, For advifing the fatal dividing
the Fleet, about June, 1666, 432

His Reafons for withdrawing himfelf, 434
C L A R K E, William, Vid. Markham, Sir

CA L T H O R P, Mr. his Argument in the Griffin.

King's Bench, on the Habeas Corpus brought COKE, Sit Edward, his Speech in the Houfe
by Sir Thomas Darnel, and others, 3 Car. I; of Commons, relating to the imprifoning the

V. vii. 122 Subjetl by the King's Command, V. vii. 144
For Mr. Valentine, in the Information againfl him, His Argument at a Conference with the Lords, on the

for feditious Speeches in Parliament, 245 fame Subjeel, 169
Challenge to a Juryman, after the Oath admini- His Speech at prefenting the Petition of Right, 197

Jler'd, but before he kifs'd the Book, over-ruled by

the Court, 1649, V. vii. 321
CHANCERY has Power to renew a Writ

of Appeal, if jujl fo to do, V. viii. 487
CLARENDON, Earl of, his Vindication of

himfelf againfl the Articles of Treafon, exhi-

bited againfl him in Parliament, V. viii. 387
Mr. Seymour'* Speech at the Bar of the Houfe of

Lords, ibid.

The Articles, 388

His Letterfrom Montpelier, ibid.

His Anfwer to the Firfl Article, That he defigned

a {landing Army, 389
To the Second, That he had faid the King was a

•Papift,
. 392

To the Third, Setting forth the Proceedings con-

cerning the Canary Patent, 392, 393
To the Fourth, That he had procured the Impri-

fonment of the Subjects, againfl: Law, 397
To the Fifth, Of corruptly felling feveral Offices,

ibid.

To the Sixth, Concerning the Farming his Maje-

fty 's Cuftoms, ibid.

To the Seventh, Concerning receiving Money
from the Vintners, 400

To the Eighth, Concerning procuring feveral

Grants to himfelf and Relations, ibid.

To the Ninth, Concerning the introducing Arbi-

trary Government in his Majefty's Plantations,

ibid.

The Cafe of the feveral Grantees of the IJland of

Barbadoes, fully fated, 401

To the Tenth, For fruftrating the Propofal for

fecuring St. Chriflophers, &c. and reducing the

French Plantations, 405
To the Eleventh, Concerning the Sale of Dunkirk,

ibid.

C O L E P E P E R, Vid. Denew, et al.

COLLINS, Darby, Vid. Golding.

CONVOCATION, The Addrefs of the

Bifoops to the Queen, for the Opinion of the Judges,
how far the Convocation might go in examining,

cenfuring, and condemning fuch Tenets as were de-

clared by Law to be Herefy, with the Authors and
Maintainers of them, V. viii. $6g

The Opinions of the Judges deliver'd in to the Queen9

purfuant to that Addrefs, 570COPLEY, Antony, Vid. Markham, Sir

Griffin.

CORBETT, Sir John, Vid. Darnel, Sir

Thomas.
CORBETT, Col. one of the Regicides, feiz'd

at Delft, and brought to England, V. viii. 370
His Account of the Proceedings againfl him at

Weftminfter, 372
His Speech at his Execution, 377
CORKER, Mr. Vid. Wahman.
CORNISH, Mr. Ail for reverfing his At-

tainder, V. viii. 473
C O W P E R, Mr. his Speech in the Cafe of Afh-

by and White, 114
C O W P E R, Spencer, his Cafe, with John

Marfon, Ellis Stephens, and William Rogers,

Gent, for the Murder of Mrs. Sarah Stout,

publi/hed by them, 1699, 485
The Appeal fued out in the Name of an Infant,

without Notice to the Mother, its Guardian,

486
The Infant, and its Mother, demand the Writfrom

the Sheriff, who was fined 200 Marks for de*

livering it, 487
The Judges ofOpinion, that the Chancery has Power

to renew a Writ of Appeal, if jujl fo to do, but

in this Cafe refufed, ibid.

To the Twelfth, Concerning the undue altering The Cafe of Mrs. Mary Stout, 488
and erazing the Inrollment of his Majefty's The Hertford Letter, containing fome Obfervations

Letters Patents to one Dr. Crowther, 407 on the printed Trial for the Murder of Mrs. Sa-

To the Thirteenth, For arbitrarily examining and rah Stout, 490
threatning his Majefty's Subjects, ibid. Obfervations concerning drown'd Bodies admitting

To the Fourteenth, For iffuing Quo Warranto'

s

Water, 491
againft feveral Corporations, and taking Money Why Bodies, thrown dead into the Water, do not

to renew their Charters, 407, 408 jink, ibid.

The
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The Certificate of the Surgeons, who open'd her

Body, 496
Reply to the Hertford Letter, wherein Mr. Cow

per is vindicated, 497
Some Obfervations on their Trials, 506
Account of the Acquaintance of Mr. Cowper, and

Mrs. Stout, 507
What pafs'd the Night of her Death, 50 8

Some Obfervations on the Evidence^ 5 to

COWPER, Earl of, a Declaration figned by

him, Jhewing, that fame Matters, contained in

fome Hear-fays in Mr. Layer'* Examination, are

falfe, and groundlefs, V. viii. 571
CRESWEL, Mr. his Speech in Parliament,

on the Liberty of the Subjecl, 3 Car. I.

V. vii. 144
C R I S P E, and Dalmahoy ; the Cafe of an

Appeal againfi a Member of Parliament, during

the Time of Parliament, reported from the Lords

Journals, V. vii. 458
CUFFE, Henry, Vid. Blunt, Sir Chriftopher.

Cuftoms. By Common Law, there was no Cufiom,

but of three Things, Wool, Woolfell, and

Leather, V. vii. 495
D.

DALGLEISH, George, his Depofition,

concerning the Murder of Mary ^ueen of
Scots Hujband, V. viii. 328

Condemn1

d, 332
DALMAHOY, Vid. Crifpe.

DAMMAREE, Daniel, his Trial for High

Treafon, in levying War, &c. under Pretence of
pulling down Meeting-Houfes, V. viii. 218

Pleads, Not Guilty, 219
Mr. Thompfon opens the Inditlment, 221
Mr. Attorney General's Speech, ibid.

Tolboy'* Evidence of their Intention to pull down the

Meeting-Houfes, 222
Captain Orrel'* Evidence c/Dammaree'* leading the

Mob in Lincoln's-Inn-Fields, 223
Collier's Evidence of Dammaree'* bringing a Branch

out of the Meeting-Houfe, 224
Evidence of his hallooing, and rejoicing round the

Fire, 225
iltfr. Whitaker /or the Prifoner, 227
Mr. Darnel on thefame Side, 228
That the Prifoner was forced to halloo, ibid.

That the Cafe does not amount to levying War, ibid.

Evidence for the Prifoner, 230
And to his Charabler, 236
Mr. WT

hitaker'* Speech -, that being forced to com-

ply with the Mob, will not make him Guilty of
High Treafon, 237

Defires the Point, whether it Jhall be efleem'd levy-

ing War, may be faved, it not being fettled in

Keyling'* Reports, 239
Mr. Darnel, that this Cafe comes Jhort of the Cafes

in Key ling's Reports, the Intention </ Dammaree
not being proved, ibid.

Mr. Attorney General*s Reply, 239, 240
That the Intention of every Man that ails with an

Affembly of People, jhall be judged to be the

fame as the Defign of that Meeting, 241
Mr. Sollicitor General's Reply, ibid.

Mr. Thompfon on the fame Side, 242
Lord Chief Jujlice Parker funis up the Evidence,

243
The Nature and proper Weight of Evidence to any

one's Reputation, 246
That the Intention was general, therefore not a Riot,

but levying War, 247
The Juryfind him Guilty, 248

Serjeant Richardfon'* Spee-ch, at pronouncing Sen-

tence, 249
Dammaree afterwards pardon'd, " ibid.

DARBYj Leonard, Vid. Morris.
D A R N E L, Sir Thomas* Proceedings upon

the Habeas Corpus brought by him, Sir John
Corbett, Sir Walter Earl, Sir John Heve-
ningham, and Sir Edmund Hampden, 3 C. I.

.

V. vii. 114
Imprifon'd for refufing to lend'Upon the Commifftons

for Loans, ibid.

The Return of the Habeas Corpus* that he is de-
tained by Warrant of two Privy Counsellors, Sig-
nifying the fpecial Command of his Majejly, 1 1

5

Defires Time to confider, and is remanded, 116
The other Four brought to the Bar, and the Returns

read, ibid.

Serjeant Bramfton takes Exceptions to the Return,
and moves to have them bail'd, 116, 117

That the Return is infufficient, both as to the Caufe,
and Time of the firfi imprifoned, ibid.

To the Matter of the Return, viz. Speciale Man-
datum Domini Regis, u 8

Precedents of Perfons bail'd upon Commitments by
the fpecial Command of the King, or by King and
Lords together, ibid.

Mr. Noy'* Argument for Sir Walter Earl, 1 19
The Writ and Return, ibid.

That the Return muji be of an Officer's own Ac7,
or the Acl of another, not what he is certified of
by another, ibid.

Mr. Selden'* Argument for Sir Edmund Hamp-
den, j 2 ,

That the Return is contraditlcry, therefore void,

ibid.

The Meaning of the Words, per Legem Terra;, 122
Mr. Calthrop'* Argument for Sir John Corbett, 9

ibid.

Imprifonment by Command of the King, where ut-
terly unlawful, and where though lawful, yet
Continuance without Bail, unlawful, 122

Per Speciale; Mandatum Regis, how to be ex-
pounded,

j 2 -

The Jurifditlion of the Privy Council, a limited

Jurifdiclion, and therefore the Caufe of their Com-
mitment ought to appear, 126

The Council ordered to attend with Precedents, 128
Mr. Attorney General's Reply to the Form of the

Return, ibid.
To the Matter, l2g
That a Perfon committed per Speciale Mandatum

Domini Regis, is not bailable, 132
Anfwers the Precedents of Perfons bailed, who

were committed by the fpecial Command of the
King, 134

Lord Chief Jujlice Hyde'* Speech at delivering the
Opinion of the Court, i^S

Denies the Precedents of Perfons bail'd, or deliver'd,
when imprifon'd by the King's fpecial Command,
and no CaufeJhewn, 137

Precedents e Contra, 129
They are remanded, x^o
They are releafed by the King's Command, and re-

turn'd toferve in Parliament, ibid.

Open'd in the Houfe as a Grievance to be redrefs'd.

Sir Francis Seymour'* Speech thereon, ibid.

Sir Thomas Wentworth, and Sir Benjamin Rud-
yard'* Speeches, 141

Mr. Secretary Cooke'*, 142
Sir Robert Phillips'*, ibid.

Sir Edward Coke'* Speech, relating to the Liberty

of the Subjecl, 144
Cites
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Cites Precedent,*) thai the Command of the King is

not fufficient to imprifon a Man, without Caufe

fije^n, V. vii. 1 4 \.

Mr. Creiwdl'j Speech, ibid.

Lord Chief Juftice AnderfonV Report read, and the

Articles, to which all the Judges fubferibed their

Names, 14-7

Mr. Selden's Speech, 148

Rejchiiions of the Houfe of Commons, relating to

the Liberty of the Subject, 150

Conference between the Lords and Commons en the

fame SubjcCf, ibid.

Sir Dudley Digg'j Speech, ibid.

Sir Edward Littleton'.* Argument made by Com-

mand of the Houfe of Commons, 151

Difference between Repleviable and Bailable, 153

Mr. Selden'j Argument on thefame Occafion, 155
Precedents cited by him, that Perfons committed by the

King's Command, are bailable, 156

A'fivers Precedents brought againfl him, 158

The true Copy of the Precedents of Record, 1 62

Tni? Copy of the Records not printed, which were

167

581
Mr.

ufed by Sir Edward Littleton,

Sir Edward Coke's Argument on the fame Occafion,

1 69 The Anfwer,

The Attorney-General's Objections to the Arguments, DE HARTLEY
172

Serjeant Afliley'j Speech, en Behalf of his Majefty,

179
Objections by the King's Counfel, and Anfwers

thereto, 180

Earl of Suffolk charged with fpeahing fcandaloufly

of Mr. Selden, and Proceedings thereon, 182

Mr. Noy'j Anfwer to the Attorney's Objections, Mr. Serjeant Darnell opens the Evidence,

183 Mr. Colepeper'.; Evidence,

. the Return of the Habeas Corpus, in

Stroud'.f Cafe, V. vii. 223
D A V E R S, Sir Charles, Davis, Sir John,

Vid. Blunt, Sir Chriftopher.

DAVISON, Mr. his Arraignment in the Star-

Chamber, for Contempt and Mifprijion, 30 Eliz.

V. vii. 20
Accufed of delivering the Warrant for the Execution

of the Queen of Scots to the Lords, without her

Majefty 's Privity, 2

1

His Defence, ibid.

The Trial by another Hand, ibid.

Sir Walter Mildmay, one of the Commiffioners, his

Speech, 2 3
The Speeches of the reft of the Commiffioners, touch-

ing his Punifhment, 24, &c„
Is fined 10000 Marks, and imprifon'd during her

Majefty's Pleafure, 24, 27
Davilon'j Excufe^ in an Apologetical Difcourfe to

Walfingham, 28

A Letter from Walfingham and Davifon, to Sir

Amias Pawlett, and Sir Drew Drury, blaming

their Want of Zeal, in relation to the Queen of

Scots Death, 29
ibid.

Conflantine, Vid. Gold-
ing, et al.

DEMURRER, Vid. Plea and Pleading.

D E N E W, Nathaniel, John Meriam, and
Richard Britton ; their Trials for a Con/piracy

and Affault on Mr. Colepeper, 1 703-4.

V. viii. 1 78
The Indictment againfl them, ibid.

179
180

The Judges of the King's Bench call'd to give an Sir Jacob Banks order'd by the Queen to be profecu-

Account of the Judgment paffed, 184
The Earl of Warwick's Speech, 186

Five Proportions offer'd by the Lords.* to beprefented

to his Majefty, 187

Mr. Selden'j Speech about them, 188

Difliked by the Commons, 189

ted, for ftriking Mr. Colepeper at Windfor, ibid.

Sir George Rook challenges Mr. Colepeper, and
agree to meet on the Coafi of Holland, 18 r

Mr. Denew affaults Mr. Colepeper, 182
Other Evidence for the Queen, 185
Mr. Wells for the Defendants, 189

The Lord Keeper's Speech, by the King's Command, to Several Lords call'd to the Defendants Characters^

both Houfes of Parliament, ibid. 191
Sir Benjamin Rudyard'i Speech, 190 Meriam found Not Guilty, Britton Not Guilty of
Bifhop of Exeter'.? Letter to the Ploufe of Com- the Confpiracy and Affault, but Guilty as to the reft;

mons, 191 Denew Not Guilty of the Confpiracy, but Guilty

Mr. Hackwell'j Speech, 192 of the reft of the Indictment, ig^.

Mr. MafonV Speech, concerning the Billfor Magna D'enew/wi 200 Marks ; Britton 100 Pounds, 195
Charta, 194 DENTON, Mr. committedfor a Breach of Pri~

The Speaker'* Speech to the King, in Anfwer to vilege, in the Cafe of the Aylefbury Men, 139
feveral Meffages, 196 Serjeant at Arms ferved with a Habeas Corpus,

The Petition of Right prefented to the Lords, by to bring him before the Lord Keeper, 142
Sir Edward Coke, 197

A Letter from the King to the Lords, by the Lord

Keeper, communicated to the Commons, at a

Conference, 198

The Lords propofe an Addition to the Petition of

Right, 199
Several Speeches thereon, ibid.

Mr. Mafon'j Speech, taking the Lords Additions

apart, 200

Mr. Glanvill'j Speech thereon, 202

Sir Henry Martin'* Speech, 208

The Lords agree to the Petition, 2 1

1

The Petition, and the King's Anfwer, 2 1

2

Not approved of by the Commons, .213
Both Houfes join in a Petition to his Majefty, to

give a fatifaclory Anfwer to the Petition of

Right, and his Majefly's Anfwer, 2 1 5

The King's Speech, at proroguing the Parliament, 2 1

6

DAVEN PORT, Serjeant, his Argument on

Vol. VIII.

His Argument on the Habeas Corpus brought by the

Aylefbury Men, 159
DISNEY, William, Efa; his Trial for High

Treafon, 1685, V. vii. 611
Evidence of his having printed the Duke of Mon-

mouth'* Declaration, ibid.

His Speech at his Execution, ibid.

DIVORCE, Vid. Norfolk, Duke.

D O L B E N, Sir Gilbert, his Speech, in the

Cafe of Afhby and White, V. viii. 1 19DORMER, Mr. his Speech, in the Cafe of
Afhby and White, 108

DOUBLE, Thomas, return'd out of the

Country ; or, the true Picture of a modern
Whig, cenfured as falfe, fcandalous, and lending

to difturb the Peace of the Kingdom, Ho
D K A K. E, Dr. acknowledges himfelf Author of a

Book, entitided, The Hilrory of the lafl Par-

liament, begun 1700, 78
7 I Ihe
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The Preface cenfured as falfe and fcandalous, and the

Doctor oraer'd to-be profecuied, V. viii. 79
E.

EARL, Sir Walter, imprifond, for not fub-

fcribing to a Loan, 3 Car. I. brings his Ha-
beas Corpus, Vid. Darnel, Sir Thomas.

EAST-INDIA Company, the Cafe between

them and Mr. Sandys, concerning their Pa-
tent, Vid. Monopolies.

ELLIOT, Sir John, Proceedings again/} him,

Denzil Holies, and Benjamin Valentine, Efqrs.

for feditious Speeches in Parliament. Mich.

5 Car. I. B. R. V. vii. 242
The Words for which the Information was brought,

ibid.

" They plead to the Jur'tfdiclion, and the Attorney-

General demurrs, ibid.

Mr. Mafon for the Defendants, That the Speeches

containing Matter of Accufation againft fome great

Peers of the Realm, therefore not cognizable out

of Parliament, 242
That the King cannot adjourn the Houfe by verbal

Meffage, fo no Contempt in difobeying it, 244
That the detaining the Speaker is only punifhable in

Parliament, ibid.

Mr. Calth'orp^r Mr. Valentine, 244
The King ftjall not have his Eletlion of Court.,

where the Common haw makes a Prohibition,

246
Sir Robert Heath, Attorney-General, for the King,

ibid.

The Judges agree, they have a Jurifdiclion to punifh

Offences committed in Parliament^ 247
Their feveral Speeches, at delivering their Opinions,

248
Defendants refufe to put in any other Plea, and

Judgment upon a Nihil Dicit, 249
Defendants imprifon'd during the King's Pleafure;

Sir John Elliot fined 2000/. Mr. Holies jooo
Marks, and Mr. Valentine 500 /. ibid-;

Thefe Proceedings refolved a Breach of Privilege,

ibid.

Five Thoufand Pounds awarded to each, for his

Damages, 251
The Judgment refolved illegal, ibid.

The Information, Plea, and Demurrer, and Writs

of Error, 253
Reverfed by the Lords, 259
ELLIS, Judge, his Argument for affirming the

Judgment in Barnardifton and Soame'j Cafe,

Vid. Barnardifton, Sir Samuel.

EVIDENCE.
Where Matters may be given in Evidence to explain,

but to no other Purpofe, V. viii. 35
Agreed by all the Judges, That where Witneffes,

examined before the Coroner, were dead, or unable

to travel, fuch Examination might be read, V. vii.

421

If a Witnefs be examined by the Coroner, and Oath

made, that they have ufed all their Endeavours

to find him, not fufficient to authorize reading fuch

Examination, 422
Violent Prefumption, how far to go in Point of Evi-

dence, V. viii. 69
A Prifoner arraign d for Piracy, and pleading

Guilty, admitted to be an Evidence againft his

Accomplices, 213
The Nature and proper Weight of Evidence to a

Man's Reputation, 255
Confeffion, if to be given in Evidence, ibid.

E V I O T T, Peter. Vid. Gowrie, Earl of.

EXAMINATIONS upon Oath, before 6
Committee of Lords, concerning the Prcfeculion

of Lord Ruffel, Col. Sidney, Sir Thomas
Armftrong, Mr. Cornifh, (fc. V. viii. 476

F.

FA G G, Sir John, Proceedings in the Houfe
of Commons on an Appeal brought in the

Houfe of Lords, againft Sir John Fagg, and
other Members, by Dr. Shirley, 1675, 2 7 Car. II.

V. vii. 453
The Commons fend a Meffage to the Lords, to de-

fire they will have a Regard to their Privileges,

ibid.

Dr. Shirley order'd into Cuftody, and Lord Mohun
forcibly takes away the Serjeant's Warrant, 454

The Appeal refolved a Breach of Privilege, and
whofoever fhall appear at the Bar of the Lords
Houfe, to profecute a Suit againft a Member of the

Houfe of Commons, deem'd an Infringer and
Breaker of Privilege^ 455

Sir Nicholas Stoughton ordered into Cuftody, for
profecuting an Appeal againft Mr. Onflow, du-

ring Privilege of Parliament^ ibid.

The Lords declare it their undoubted Privilege to

receive and determine, in Time of Parliament,

Appeals from an inferior Court, though a Member
of either Houfe be concerned, 456

The Commons refolve it their undoubted Privilege,

that none of their Members be fummon'd to at-

tend the Houfe of Peers, during the Time of
Privilege, ibid.

Conference upon the Appeal againft Mr. Onflow*

457
The Appeal of Crifp againft Dalmahoy,' reported

from the Journals of the Lords, 458
Counfel refufe to plead, in regard Mr. Dalmahoy

was a Member of Parliament, ibid.

Order'd by the Houfe of Lords to appear, and
plead, ibid.

Order'd into Cuftody by the Houfe of Commons,

459
The Lords complain of their Commitment as a

Breach of Privilege againft the Houfe of Peers 5

order them to be fet at Liberty, and forbid the

Lieutenant of the Tower, and all Keepers of

Prifons, to detain them, 460
The Counfel arrefted in Weftminfter-Hall, by a

frefh Warrantfrom the Speaker\ and committed to

the Tower, ibid.

A Conference with the Lords upon that Subjeil,

ibid.

Both Houfes attend the King, and his Speech to them,

461
Refolved, Sir John Fagg Jhould have the Pro-

tection of the Houfe, in the Cafe of his Appeal,

462
The Lieutenant of the Tower, ferved with Writs of

Habeas Corpus to bring before the King and

his Parliament at Weftminfter the Four Coun-

fel committed, forbid to make any Return, ibid.

Refolved, That the Order of the Lords for iffuing

the Writs of Habeas Corpus is illegal, and that

no Perfon committed by the Commons, be made

to appear, and receive any Determination in the

Houfe of Peers, during that Seffion, ibid.

The King's Speech, and the Parliament prorogued,

463
Lord Shaftfbury\f Speech in the Houfe of Lords,

• ibid.

A Day appointed by the Lords for hearing Sir John
Fagg'* Caufe, 466

Refolution
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Resolution of the Commons, concerning appeals

againft Menders, affix'd in tlx Lobby, Weft-

minfter.-Hall Gate, and Inns of Court, and

Chancery, V. vii. 467
'The Parliament prorogued again, ibid.

Proteftations and Reafons of feveral Lords, for

the Dijj'oluiion of the Parliament, entered the

D.iy the Parliament was prorogued, ibid.

Fortefcue, Sir John, the Cafe between him and
Sir Francis Goodwin, about the Election for

Bucks, V. vii. 67
FULLER, William, confined to the Fleet,

and ordered to be profecuted, for publifhing two

Books, viz. Original Letters from the late

King, and Twenty-fix Depofitions of Perfons

of Quality, 1701-2. V. viii. 78
FALKLAND, Lord, his Speech at prefent- Peter Buck, and Mrs. Baldwin, order

1

d to be prd-

mg the Articles of Impeachment againft Lord

Keeper Finch, V. vii. 315
FAULCONER, Richard, his Trial at the

King's Bench, for Perjury, 1652, 343
The Indiclment for fwearing before the Commijfioners

for compounding Eftates, that the Lord Craven

was with King Charles at Breda, _ ibid.

That a Petition was deliver'd to the faid King,

calling the Commonwealth, barbarous and inhu-

man Rebels, ibid.

One of the Witneffes againft Faulconer imprifon'd,

'till the Seffions was paft, 344
Another Inditlment found againft him in Middlefex,

the former being vicious, 345
A Copy of FaulconerV Depofition produced, and

proved to be the fame, upon which Votes of Con

fecuted for printing and publifhing the fame,

ibid.

G E R M A I N E, John, the Trial

him and the Duke of Norfolk,

between

V. viii.

27
G E R R A R D, John, his Behaviour, and Speech,

at his Execution on Tower-Hill, 1654, for
Treafon againft the Proteclor, 366

[Vid. his Trial, V. ii. 212]
GLANVILLE, Mr. his Speech, concerning

the Petition of Right, at a Conference of both

Houfes, V. vii. 202
GOLDING, John, et al. for Piracy, ailing

- under King James the Second's Commiffion,

5 W. & M.
"

V. viii. 73
fifcation of the Lord Craven'.? Eftate paffed, 346 Dr. Oldis ordered to proceed againft them as Pirates,

Proofs of the Falfity of Faulconer'.* Depofition, 347
The original Petition prefented at Breda, (falfely

related in FaulconerV Depofition,) produced,

348
Proofs againft the Credit of Faulconer, 349
Faulconer'/ Defence, That the Subftance of his

gives his Opinion in Writing, that they were no

Pirates, ibid.

Gives his Reafons before the Council, that the co-

lourable Authority ftill remaining in King James,
will excufe them ; the Abdication never having
been publijh'd in France, 74

Information was true, and Proofs offer'd of his Sir Thomas Pinfold of thefame Opinion.

great Service to the Commonwealth, 350
Though a Miftake in what he fwore, yet not mali-

cioufly, nor corruptly done, 352
Reply of the Council againft him, ibid.

Found Guilty, 353
FELONY.
Wilfully and Malicioufly wounding a Perfon, tho'

Death do not enfue, Felony. Vid. Arnold.

FINCH, Sir Heneage, Solicitor-General, his

Speech, at fumming up the Evidence in Lord

Morley'j Trial, for Murder, V. vii. 425
His Argument in the Cafe of the Eaft-India Com-

pany and Sandys, 507
FINCH, Sir John, Speaker of the Houfe of Ordered to be printedfrom the Journal of the Houfe,

Commons, his Speech to the King, in Anfwer ibid.

to feveral Meffages, 4 Car. I. 196 His Return refufed by the Clerk of the Crown, as

75
Dr. Newton, and Dr. Walker, defire Time to

confider, ibid.

Dr. Littleton'/ Opinion; made King's Advocate j

tries and condemns them, ibid.

Appeal to the Houfe of Peers, by Petition, that they

ought to have been treated as Enemies, and Pri-

foners of War^ not as Pir ates 75
Set forth their Cafe, yS
Are Executed, 78GOODWIN, Sir Francis, the Cafe between

him and Sir John Fortefcue, concerning the

Eletlionfor the County of Bucks, 1 Ja. I. V. vii*

67

His Majefty's- Anfwer, ibid.

Held in the Chair by fame Members, while fome

Proteftations were publifh'd in the Houfe,} 217
Proceedings againft him, when Lord Fordwich,

and Lord Keeper, for High Treafon, 309
Sends a Letter to the Houfe of Commons, to de-

fire to be admitted to fpeak for himfelf ; his

Speech, ibid.

Juftifies himfelffor his Behaviour, as Speaker, 3 1 o

Juftifies himfelf, as to the Affair of Ship- Money,

ibid.

an Outlaw, but voted duly elecled, and to be

received de Jure, 68
The Lords defire a Conference on the Subjecl, and are

refufed, ibid.

A Meffage from the Lords, that his Majefly de-

fired there might be a Conference thereon, ibid.

The Speaker, and a Committee, attend his Majefly,

to relate the Reafon of the Houfe 's Proceedings,

Precedents of Perfons outlaw 'd, yet privileged by

the Houfe, and return'd to ferve, ibid.

Alfo for his Argument in Mr. Hampden'/ Cafe, in That a general Pardon is good for Outlawries againft

the Exchequer-Chamber, 3 1

1

Concerning the Foreft Bufinefs, 3 1

2

Mr. Rigby'/ Speech, in Anfwer to him, ibid.

Voted a Traitor, and impeach'd, 3 1 3

Retires to Holland, ibid.

His Letter from the Hague, to the Lord Chamber-

lain, ibid.

all, faving the Party at whofe Suit, ibid.

His Majefty's Anfwer, That they fhould admit a
Conference with the fudges who had refolved

Outlawry a fufficient Caufe of Difmiftion from
the Houfe, and that Sir Francis Goodwin flood

outlaw d, ibid.

The Three great Objections anfwer'd, 70, 7

1

The Articles of Impeachment prefented to the Lords, Committee appointed to put in Writing their Rca-
i bid . fons for their Proceedings, 7 2

Lord Falkland'/ Speech, at prefenting them, 3 1 5 Delivered to the Lords in the Council-Chamber, 75
The
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The King commands a Conference with the Judges,

in the Prefcnce of him and his Council, V. vii.

75
Sir Francis Bacon reports the Conference, j6
Refohed, that both Sir John Fortefcue, and Sir

Francis Goodwin, ftjould be excluded, and a new
Writ direcled, ibid.

Sir Francis Goodwin'* Letter to the Speaker, ibid.

Addrefs of Thanks to his Majefty, and his Majefty's

Anfwer, 77
The Warrantfor a new Writ, ibid.

This Cafe cited in the Conference about the Aylefbury

Men, V. viii. 145
G O W R I E, Earl of, Proceedings againft hini

and others for High Treafon, at Edinburgh,

1600, V. vii. ^
Cited to appear, but do not, 34
The Depofitions of the Witneffes, to prove the Sum-

monfes of Treafon, ibid.

Earl of Gowrie, and Alexander Ruthven, con-

demned to be hang'd, and the reft declared Guilty

of Treafon, and lefe Majejly,. 43
The Surname of Ruthven abolifh'd for ever, and

the Fifth of Auguft made a Holiday, ibid.

GREEN, Mr. Fid. Hill.

GROVES, Mr. his Execution, and Speech,

V. viii. 440
H.

HABEAS CORPUS. Proceedings on

that Writ, brought by Sir Thomas Darnel,

and others, on being irnprifon'd for not fubferibing

to the Loan, 3 Car. I. Fid. Darnel, Sir Tho-
mas.

Againft William Stroud, Efq; and others, in the

King's Bench, on an Habeas Corpus, 1629,

5 Car. I.
" V. vii. 2

1

7

Not to be granted, to remove any Perfon committed

by the Houfe of Commons for a Breach of Pri-

vilege, during that Seffion, V. vii. 462
HACKWELL, Mr. his Speech, concerning

the Billfor Magna Charta, V. vii. 192
HALES, Sir Edward, his Trial, for neglecling

to take the Oaths of Supremacy and Alle-

giance, 1686, V. vii. 612

Attion for 500 1. upon the Statute of 25 Car. II.

ibid.

Defendant pleads his Majefty's Difpenfation, and

Plaintiff demurrs, 613
Mr. Northey'* Argument for the Plaintiff, ibid.

Sir Thomas Powis/or the Defendant, 614
Sir Edward Herbert, Chief Juflice, his Speech in

giving his Opinionfor the Defendant, 615
Eleven Judges agree to the King's Difpenfing Power,

616
The Chief Juflice's Findication of himfelf, and his

Opinion, 6 1

7

Sir Robert Atkins'* Argument on the Pleadings in

this Caufe, 623
His Animadverfions on the Chief Juflice''s Findica-

tion, . 625
The Chief Juftice's Findication examined by Mr.

Atwood, 630
HALES, Mr. for maintaining feditious Perfons,

Books, and Libels. Fid. Knightley, Sir Ri-

chard.

H A L L I F A X, Charles, Lord. Fid. Port-

land, Earl of.

HAMPDEN, John, Efq; his Depofitions be-

fore the Committee of Lords, concerning the Pro-

fecution of Lord Ruffe!, Col. Sidney, and him-

felf, V. viii. 480

HAMPDEN, Sit Edmund", irnprifon'd for
not lending upon the Commiffwn for Loans,

3 Car. I. Brings his Habeas Corpus, Vol. vii.

116
H A R L E Y, Mr. (the Speaker,.) his Speeches

in the Houfe of Commons, in the Cafe of the

Aylefbury Men, V. viii. 92, 113
HARCOURT, Sir Simon, his Speech in the

fame Cafe, 107
HARRIS, John, for forging and publijhing a

Copy of a pretended Act of Parliament.

Fid. Morris.
HARRISON, Capt. his Speech at his Exe-

cution for the Murder of Dr. Clench, V. viii. 484'

HARTINGTGN, Marquis of, his Speech

in the Cafe of the Aylefbury Men, 103
H A V E R S H A M, Lord, Proceedings on his

Impeachment. Fid. Portland, Earl of.

HAWLES, Sir John, his Speech in the Cafe of
Afhby and White, V. viii. 100

HAY, John, his Depofition concerning the Mur-
der of Mary Queen of Scots Hufband,- V. viii.

3 29
Condemn'd, 332HEATH, Sir Robert, Attorney-General, his

Speech on the Habeas Corpus brought by Sir

Thomas Darnel,, and others. 3 Car. I. V. vii.

12S
His Objections to the Houfe of Commons Argu-

ment on that Occafion, at a Conference with the

Lords, and the Anfwers, 172
His Argument for the Return of the Habeas Corpus,

in the Cafe of William Stroud, Efq; and others,

5 Car. I. 236
In the Cafe of Sir John Elliot, and others, in an

Information for feditious Speeches in Parliament^

247HEPBURN, John, his Depofition, concern-

ing the Murder of Mary Queen of Scots Hus-
band, V. viii. 330

Condemn'd, 332
HERBERT, Sir Edward, his Juftification

of his Opinion in Sir Edward Hales
5

* Cafe, of
the King's difpenfing Power, V. vii. 617

HERTFORD, Marquis of, his Cafe, when
the Bill was brought into Parliament, to reftore

him the Title of Duke of Somerfet, 1 9H E V E N I N G H A M, Sir John, irnprifon'd

for not fubferibing to the Loans, 3 Car. I. Brings

his Habeas Corpus, Fid. Darnel, Sir Tho-
mas.

HILL, Lawrence, an Account of the Paper

found in his Pocket, at his Execution for the

Murder of Sir Edmondbury Godfrey, V. viii.

441
H O B A R T, Sir Miles, his Cafe on the Habeas

Corpus, brought by him, Mr. Stroud, and others.

Fid. Stroud.

H O L L E S, Denzil, Proceedings againft him

for feditious Speeches in Parliament, Fid. Elliot,

Sir John.
HOLT, Chief Juflice, his Speech, in fumming up

the Evidence in the Cafe of the Duke of Nor-
folk againft Mr. Germaine, V. viii. 35

His Argument in the controverted Point' of Peerage,

in the Cafe of Charles Knowles, Efq; otherwife

Earl of Banbury, 62
That the Lords difmiffing his Petition, no Bar to

the Defendant's Honour, ibid.

His Speech at the delivering his Opinion in the, Cafe

of the Aylefbury Men, 161

His
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His Argument when Mr. Holt, in the Cafe of the

Eaft- India Company and Sandys, V. vii. 493
HOOPER, Serjeant, his Speech in the Cafe cf

Afnby and White, V. viii. 122

HUBERT, Nicholas, commonly call'd Paris, his

Examination and Declaration, concerning the Murder

of Mary Queen of Scots Hujband, V. viii. 332
HUTCHESON, Archibald, Efp a Decla-

ration figtid by him, to clear himjelf from Mr.
Layer'i Hear-fay Evidence, that he was one of

Burford'j Club, V. viii. 571
HYDE, Lord Chief Juflice, his Speech at delivering

his Opinion on the Habeas Corpus brought by Sir

Thomas Darnel, and others, 3 Car. 1. V. vii.

S»5

I.

136

J
A Y and Topham, Proceedings in Parliament

on that Cafe, V. viii. 1

I'OFHA M pleads the Orders of the Houfe of

Commons to the Jurifdiclion of the King's Bench,

but no*, allowed, and Judgment againft him, ibid.

That Judgment voted illegal, and the Judges ordered

to attend, ibid.

&V Erancis Pemberton, Chief Juflice, juftifies him-

felf, that 'tis a good Plea in Bar, but not to the

Jurifdiclion, 3

Refolved, That the Orders of the Houfe being pleaded

to the Jurifdiclion of the King's Bench, ought not

to be over-ruled, ibid.

Sir Francis gives his Reafons for his Judgment, 4
Cites Sir John Elliott Cafe, ibid.

If an Officer abufes the Orders of the Houfe, though

they punifh the Officer, they never give Damages, 5
Sir Thomas Jones gives his Reafons for his Judg-

ment, ibid.

Where the entire Matter is tranfatled in the Houfe,

there a Plea at the Jurifdiclion proper, ibid.

Both voted guilty of a Breach of Privilege, and taken

into Cuflody, 6

JEFFERYS, Lord Chief Juflice, his Speech

at delivering his Opinion, on the Grant to the Eaft-

Inciu Companyfor fole Trade, V. vii. 555
J E K Y L, Sir Jofeph, his Speech, in the Cafe of

Afhby and White, V. viii. no
J E N K E S, Francis, Proceedings againft him, for

a Speech made by him on the Huftings at Guild-

hall, 27 Car. II. V. vii. 468
His Speech concerning the Decay of Trade, and to de-

fire his Majefty timely to call a new Parliament, ibid.

He is examined before the King and Council, 470
He is committed to the Gatehoufe, ibid.

The Warrant for his Commitment', 471
Moves the Lord Chancellor for a Habeas Corpus,

and the Motion over-ruled, ibid.

Moves the Quarter Seffions, as Juflices of the Peace,

to be bailI'd, 472
Four of Mr. Jenkes'j Friends petition the Chancellor

for a Writ of Mainprize, 473^

A Precedent fhewn to his Lord/hip, 474
The Writ refufed, ibid.

His Letter to the Lord Privy Seal, that he would be

pleafed to move his Majefty for a Writ of Main -

prize, or that Bail might be taken, 475
He offers a Habeas at the Old Bailey, to be figned,

and is denied, but afterwards bail d, 476
[Vid. V. hi. 541.]

IMPEACHMENT.
Articles of Imp'eachment againft Lord Keeper Finch,

V. vii. 313
Againft Lord Clarendon, V. viii. 388
Againft Earl of Portland, Orford, and others, 5 1 2

INFANT permitted by the Court to be nonjuited

in a Writ of Appeal, without, and agamjl the

Vol. VIII.

Confent of his Guardian affigned to profecute the

fame, V. viii. 487
JONES, Sir Thomas. Vid. Jay and Topham.
JONE S, Thomas. Vid. Golding.

JOHN SO N, Samuel, forpubli/ljiug twofeditiom
Libels agairft the Government, 2 Ja. II. V. vii. 645

The humble and hearty Addrefs to all the Englifh Pra-
te itants in his Majeftf's Army, ibid.

Evidence againft him, 646
His Sentence, to ftand in the Pillory, and be whipped,

ibid.

Is degraded, 647
The Parliament revcrfe the Judgment, 1689. ibid.

Is allow'd three hundred Pounds a Tear out of the

Poft-Office, 648
IRELAND. The Affair of the Bills of Settle-

ment for Ireland, explain' d, V. viii. 408
Letters Patents extend not to Ireland, unlefs it be

fpecially named, V. viii. 62
IRELAND, Mr. his Execution, and Speech,

[Vid. V. ii. 270] V. viii. 440
JURISDICTION: Vid. Plea.

The Jurifdiclion of the Privy Council, a limited Ju-
risdiction, and upon their Commitment, the Grounds

and Caufes of it ought to appear, V. vii. 1 26
The Court 0/King's Bench declare they have Jurifdic-

tion to punifh Offences committed inParliament, 247
Refolved in Parliament to be a Breach of Privilege,

and illegal, 251
Difference between pleading to the Jurifdiclion, and

in Bar, V. viii. 3
Where there is a Plea to the Jurifdiclion, becaufe the

Court cannot examine the Faff, they fwear to their

Plea, ibid.

Juftification by Virtue of Acls of Parliament do not ex-

clude the King's Courtsfrom their Jurifdiftions, 5
Where feveral Courts may have feveral Jurifdidlions

of the fame Fail, notwithftanding there may be Di-

verjity of Judgments, 112, 1 1

8

IVY, Lady, her Trial, for great Part of Shadwell,

in the King's Bench, 1684, V. vii. 571
The Names of the Special Jury, ibid.

Evidence of the Plaintiff Moffam'j Title under the

Dean and Chapter of St. Paul's, 572
Evidence for the Defendant Ivy, That it was originally

Marfh Ground, and never in the Dean and Chap-
ter SIS

Knowle'i Evidence for the Defendant, to prove a
Leafe, 2 & 3 Phil. & Mary, 576

Banifter'i Evidence for the Defendant, 581
Evidence of the Boundaries of the Marfh, 589
Evidence for the Plaintiff, 594
Evidence of the Defendant's Deeds being forged, from

their being wrong in the Stile of the King and Queen,

598
Sir Charles Cotterel'j Evidence of the Lady Ivy's

forging a Mortgage, 599
Mrs. Duffet'i Evidence of her Hufband's forging

Deeds for Lady Ivy, 600
Lord Chief Juflice Jeffcrysfums up the Evidence, 604
Verdie! for the Plaintiff, 610
The Information againft Lady Ivy, for forging tbefe

Deeds, ibid.

K.

KEELING, Jofiah, examin 'd concerning his

being tampered with about the Difcovery of the

Plot, 1683, and being a Witnefs, V. viii. 477
KING, Mr. his Speech in the Cafe of Afhby and

White, V. viii. 121

KING.
By Prerogative tries his Caufe in what Court he will,

except where the Common Law makes a Prohibition,

V. vii. 246
7K KING.
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KING. Commitment to Prifon i) his fpecial Com-

mand, ifbailable or not. Fid. Darnei, Sir Thomas.
His Poweri as to licenjinz Trade. Vid. Monopolies.

His Differing Power. Vid. Hales, Sir Edward.

As he is the Fountain of Honour, no Honour can be

taken from a Peer, or transferred by him, without

the King's Ccnfeht, • V. viii. 60
KNIGHTLEY, Sir Richard, arraign'din the

Star-Chamber, for maintaining feditious Perfons^

Books, and Libels, 31EIJZ. V, vii. 29
His Anfwer, 30
Mr. Hales'j Anfwer, 3 1

Mr. Wickftone and his Wife, their Anfwer-, ibid.

Mr. Knigbtley^«^20oo 1. Mr. Hales 1000 Marks,
Mr. Wickftone 500 Marks, Mrs. Wickftone
1000 1. and Imprifonment during Pleafure, 32

K N O W L E S, Charles, Efq; for the Murder of
Philip Lawfon, V. viii. 50

Indictmentfound againft him at Hicks's Hall, by the

Name of Charles Knowles, Efq; ibid.

Removed by Certiorari into /^King's Bench, ibid.

Defendant pleads Mifnomer, in Abatement, that he

is Earl of Banbury, and fets forth the Letters Pa-
tents, and the Defcents to himfelf, 51

The Attorney-General replies, That the Lords, upon

his Petition to be tried by his Peers
x
had adjudged,

he had no Title to the Earldom, ibid.

Demurrer, and Joynder in Demurrer, ibid.

Attorney-General, by Order of the Houfe of Lords,
delivers in an Account of the Proceedings in the

King's Bench againft him, 52
All the Judges ordered to attend the Houfe, and the

Lords to be fummon'd, c,^

Record of the King's Bench brought in, ibid.

He petitions his Majejlyfor a Writ of Summons, or

to recommend his Cafe to the Examination of the

Lords, 54
His Majejly refers his Petition to the Houfe, ibid.

Reprefentation to his Majejly, That five Tears before,

on a former Petition to the Houfe, they had adjudged

he had no Title to the Earldom, and difmifs'd his

Petition, ibid.

Lord Chief Jujlice, and Mr. Juflice Eyre, heard, 55
Proceedings in the Houfe, relating to the Title of Earl

of Banbury, before March, 1693. ibid.

The Petition of Nicholas Earl of Banbury, 1661,

referred to a Committee, ibid.

Report, That the Houfe of Peers Jhould advife the

King tofend him a Writ to come to Parliament, -$6

ACt read the firfi Time, declaring Nicholas Earl of

Banbury illegitimate, ibid.

Petitions tie Houfefor a Writ of Summons, gy
Que/Hon put, If all the Judges jhould be heard in this

Cafe ; Refolved in the Negative, ibid.
*

Refohed, That the Petitioner hath no Right to the

Earldom of Banbury, 58
The Arguments of Lord Chief Jujlice Holt, and Judge

Powell, ibid.

LATIMER, Hugh, fame Paffages out of his

Sermons concerning the Lord Sudley's Death,

3 Ed. VI. V. vii. 10

L E E, Thomas, Captain, for High Treafon, 1 600.

V. vii. 44
The Indictment

, for endeavouring to perfwade Sir Ro-
bert Crofs to lay Hands on the Queen, and thereby

deliver the Earls 0/Effex and Southampton, ibid.

Sir Robert Crofs'j Evidence, 45
Poyne'j Evidence read, of Captain Lee'j preffing up

to the Privy Chamber Door, ibid.

Found Guilty, and Executed, 47

L E C H M E R E, Mr. Ordered into Cufiody jor
a Breach of Privilege, in the Cafe of the Aylefbury
Men* V.viii. 139

His Argument on theirpraying a Habeas Corpus, 1 5 8

LIBELS, feveral cenfured, and the Authors pro*
fecuted,by Order ofthe Houfe ofPeers, V. viii. 78

Lord Chief Jujlice Scroggs'* Speech, occafton'd by the

many Libels and Pamphlets publijhed, 457
Liberty of the Subject, Debates in Parliament re-

lating thereto, 3 Car I. V. vii. 144
Refolutions of the Houfe of Commons* relating

thereto, jpq
LILBURN, John, the Trial of him, and John

Wharton* for printing and publifoing feditious

Books, 13 Car. I. in the Star-Chamber, V. vii.

266
Lilburn'j Examination at the Attorney-Generals

Chambers, 2 6i
Refufes to take the Star-Chamber Oath, as alfa

Wharton, 262
The Information in the Star-Chamber againft them,

263
Sentenced to fland in the Pillory, and Lilburn to be

whipt from the Fleet to VYeftminfter, and topay
500 1. a-piece, 264

His Speech to the People from the Pillory, 266
He is gagg'd in the Pillory, 270
He is laid in Irons by Commandfrom the Star-Cham-

ber, 2 y Z

The Sentence voted illegal by the Parliament, 1641,

ibid.

Two Petitions to the Houfe of Commons, 1645. 272
His Fine taken off by the Lords, and the Hearing of

his Caufe appointed at their Bar ; Mr. Bradfbaw,
and Mr. Cooke, being his Counfel, 272

Mr. Cooke'j Speech, 276
The Lords reverfe his Sentence, and the Commons

order him 2000 1. out of the EJtates of fveral of
the King's Party, 278

His Remonftrance delivered to every Member of the

Houfe, 1648. 279
His Petition to the Committee appointed to conjider of

his Bufinefs, a 80
An Ordinance of the Lords and Commons for

rafing 3000 1. out of late Lord Coventry'^ Eflate,

for his Reparation, 2 8 1

Thrown out of the Houfe of Commons, fecond
Reading, 282

Another Ordinance for raifing 3000 1. out of Sir

H. Gibbs, Sir H. Bellingham, and Mr. Bowe'j
EJtates, ibid.

His Trial at the Old Bailey, for returning to Eng-
land, being banifio'd by ACt of Parliament, 1653,

354
Voted by the Parliament to pay a Fine of 7000 1. and

banifh'd England, 1 65 1 , to depart in thirty Days,

ibid.

Refufes to kneel at the Bar of the Houfe, %$$
A Petition to the Parliamentfrom the People, in Be-

half of Col. Lilburn, and of Trials by Juries, ibid.

Goes to Amfterdam, 357
The Aft for the Execution of the Judgment given

againft him, < ibid.

Returns to England, and is committed to ewgate
by the Lord Mayor, ibid.

Is brought to the Bar, and defires a Copy ofhis Indict-

ment, and Counfel to be ajfign'd him, 358
Counfel affigrid him as to one Point only, ihid.

Receives a Copy of his Indictment thefame Day h, was
to be tried, ^59

Gives in his Exceptions to the lnfujficiency oftht in-

dictment, 360
* Has
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Has Time 'till Six o'Chck, to get bis Exceptionsfign'd

by Counfd, V . vi i . 361
Gives in a Parchment, demanding Oyer of the Atl,

'Judgment, and fuppofed Crimes mentioned in the

Atl, 363
Charges the Attorney-General Prideaux, with being

en impeach*d Traitor, 364
The Court refnfes to receive the Parchment, without

Counftl'sjigning it, 366
Delivers in his Exceptions under CounfeVs Hands, upon

Promife of the Court, thai it floould be no Prejudice

to him, and to have Oyer granted him, if averr'd

by his Counfel to be neceffary, 367
Some Paffages from Whiclocke, that Mr. Lilbufn

was brought in Not Guilty, for which the Jury
were fummon'd before the Council of State, 370
[Vid. V. i. 81, &r.]

LITTLETON, Dr. Vid. Golding.

LITTLETON, Sir Thomas, his Speech, in

the Cafe of Amby and White, V. viii. 122

LITTLETON, Mr. his Argument, made by

Command of the Houfe of Commons, concerning

the Liberty of Perfon of every Freeman, at a Con-

ference with the Lords, 4 Car. I. V. vii. 151

True Copies of the Records of the Precedents by him

cited, 167
His Argument againji the Return of the Habeas

Corpus for Mr. Selden, 224
LOGAN, Robert, Procefs again/1 him for High

Treafon, for confpiring with the Earl of Gowrie,

to murder James I. V. vii. 78
Five Letters from the late Robert Logan, to the

Laird Bour, concerning the Plot, produced, 79
Dtpofitions to prove the Hand, 8

1

Depofttions and Declarations of George Sprott, at

bis Trial, and his Execution, concerning the Plot, 8 2

The Name and Arms of Logan declared abolifh'd, and

bis Honours and EJlates forfeited to the King, 85
LONDON, the City's Petition to his Majefly in

Council, June 18, 1683. [Vid.V. iv. 851.]
V. viii. 462

Some Regulations concerning their Officers, to which

bis Majefly required the City's Submiffion, 463
LONG, Walter, Efq; Proceedings againfl him on

bis Habeas Corpus. Vid. Stroud, William, Efq;

LLOYD, Mr. Vid. Worcefter, Bifhop.

L O W N D S, Mr. his Speech in the Cafe of
Amby and White, V. viii. 104

M.

MACKWORTH, Sir Humphry, bis

Speech in the Cafe of Afhby and White,

V. viii. 117MAGNA CHARTA. Explanation of that

Statute, with relation to the Liberty of the Perfons

of the Subjects. Vid. Darnel, Sir Thomas.
Several Petitions of the Subjects, in confequence of that

Charter, and the feveral King's Anfwers, V. vii.

I52
Debates concerning a Bill, containing the Subflance of
Magna Charta, and other Statutes, relating to

the Liberty of the Subjecl, 1 9

1

What Time it extended to all Ireland, V. viii. 353M A I T L A N D, Charles, Lord of Halton, Pro-
ceedings againfl him, before the Lords of the Articles,

for giving falfe Tejiimony at the Trial of James
Mitchell. [Vid. Mitchell'* Trial, V. ii. 636.]

V. viii. 436
The Petition to the Lords againfl him, and the Letters

on which the Petition was grounded, ibid.

Lord H a 1 ton 's Anfwer, 437
Declared innocent, 420
Copies of Mitchell'.; two Confeffons, ibid.

M A R K H A M, Sir Griffin, Sir Edward Par-

ham, George Brooke, Bartholomew Brookefby,

Anthony Copley, William Watfon, and Wil-
liam Clarke* their Trials for High Treafon, at

Winchefter, 1603, V. vii. 63
The Commiffioners NameSi ibid.

The Inditlment, ibid.

All but Sir Edward Parham, found Guilty, 65
A Copy of a Letter, giving an Account of thefe Pro-

ceedings, ibid;

A true Copy of his Majefly's Warrant, written with

his own Handj to the Sheriff of Hamplhire, tofuf-

pend the Execution of Lord Cobham, Lord Grey,

and Sir Griffin Markham, . . 66
MARSHALL, Mr. Vid. Wakeman.
M A R S O N, John. Vid. Cowper, Spencer.

M A R T I N, Sir Henry, bis Speech concerning

the Petition of Right at a Conference', V. viii 208
MARY, Queen of Scots, Depofttions of the Per-

fons concern'd in the Murder of her Hufband, the

Earl of Darnley, V. Viii. 327
Duke of Norfolk'* Inditlment for High Treafon^ in

endeavouring to marry ber, 335MASON, Mr. bis Speech for the Bill concerning

Magna Charta, and the Liberty of the Subjecl,

V.„ vii. 194
His Speech concerning the Addition of the Lords to the

Petition of Right, 200
Argues againji the Return of the Habeas Corpus

brought by Mr. Long, 5 Car. I. 220
His Argument for Sir John Elliot, in the Information

brought againfl him, 5 Car. I. 243
MEGGOT, Sir George, his Cafe in Parliament,

V. viii. in
MERRIAM, John. Vid. Denew, Nathaniel.

MERRICK, Sir Gilly, for High Treafon, 1 600.

Vid. Blunt, Sir Chriftopher;

MITCHELL, James. Vid. Maitland.

M O N C R I E F, Hugh. Vid. Gowrie, Earl of.

MONOPOLIES. The great Cafe between

the Eaft-India Company and Mr. Sandys, con-

cerning their Patent Trade, exclufive of all others,

35 Car. II. V. vii. 493
The Argument ofMr. Holt, in Behalf of the Compa-

ny

%

ibid.

That the Perfons traded with, being Infidels, 'tis not

lawful for a Subjecl of England to trade with

them, without a Licenfe from the King, 494, 508
The Subjecls of England have not fuch a Right to

Foreign Trade, that they can, ad Libitum, trade

without Controul, 494, 530
By Common Law, Cuflom but of three Things due to

the King, Wool, Woolfell, and Leather, 495
Definition of a Monopoly, 496, 499, 514
Precedents of Charters granted, exclu/ive of other Per-

fons than the Grantees, 497
Sir George Treby'* Argument for Mr. Sandys, ib.

That the Patent does not differ from the Reafon of other

Monopolies, and confequently void, 499, 514
Objetlion againji Trading with Infidels anfwer'd,

501, 521
Objetlion, That Subjecls are not to trade with Fo-

reigners ad Libitum, anfwered, 502, 552
Precedents of Grants for fole Trading, not good, 505
Mr. Sollicitor-General Finch'* Argument for the

Company, 507
Mr. Pollexfcn'* Argument for the Defendant, 5

1

1

That the Provifo in the Statute of Monopolies, ex-

tends only to Charters, or Letters Patents, before

that Atl made, 5 1

8

Sir Robert Sawyer'* Argument for the Company,

528
Precedents
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Precedents of Licenfes for foreign Trade granted,

V. vii. 538, 563
This Charter dftingulfhedfrom a Monopoly, 543
This Aclion maintainable by the Company, 544
Mr. Williams'* Argument for the Defendant, 545
The Judges of Opinion, that the Grant is good, 554
Lord Chief Juftice JefFerys his Speech at delivering

his Opinion, 555
The King's Prerogative confider'd, as to Inland and

Foreign Trade, 557
Corporations for Trade to be diftinguijh'd from Mo-

nopolies, 565
Judgment for the Plaintiffs, 570
M O R L E Y, Thomas, Lord, his Trial before

the Houfe of Lords, for Murder, 18 Car. II.

V. vii. 421
Refolutions of the Judges, in feveral Points of Law,

concerning the Trial of a Peer, ibid.

The Earl of Clarendon'^ Commiffion for Lord High

Steward, 422
The Lift of the Lords Triers, 424
Sir Heneage Finch, Sollicitor-General, his Speech at

fumming up the Evidence, 425
Found Guilty of Manflaughter, 427
MORRIS, John; Two Judgments of the

Lords againfi him, Mary his Wife, Smith, Dar-

by, and Harris, for forging and publifhing a

Copy of a pretended AH of Parliament, 1647.

V. vii. 317
A Breviate of his Cafe, prefented to his Excellency

Sir Thomas Fairfax, 319
MORRIS, Colonel, Govemour of Pontefracl

Caflle, his Trialfor High Treafon, at York, 1 649.
V. vii. 320

Urges he ought to be tried by Martial Law, ibid.

Pleads his Commiffion from the Prince, and confe-

quently, no Crime committed againfi the King and

his Crown, as laid in the Indictment, 321

Is condemned, g2 2

Whitlock'i Account of this Affair, ibid.

His Speech at the Place of Execution, 323
MOUNTAGU, Mr. taken into Cujlody for a

Breach of Privilege, in the Cafe of the Aylef-

bury Men, V. viii. 139
Serjeant at Arms ferved with a Habeas Corpus, to

bring him before the Lord Keeper, 1 42

His Argument on the Aylefbury Men's praying a

Habeas Corpus, 158
N.

NE'WTO N, Dr. Vid. Golding.

N E V I L and Stroud, a Cafe on a falfe

Rjeturn, adjourn d by the King's Bench into the

Houfe of Commons, propter Difficultatem,

V. viii. 98
NORFOLK, Duke of, Proceedings between

the Duke and Dutchefs, in the Houfe of Lords,

for a Divorce, 1691. V. viii. 7
Dutchefs heard by Counfel againfi the Bill, ibid.

The Billfor a Divorce, ibid.

Reafons offer'd to the Lords, on Behalf of the Duke,

8

Civil Lawyers heard, and the Duke order'd to bring

in his Charge particularly, as to Perfon, Time,

and Place, ibid.

The Duke charges Mr. John Germaine, 9
The Dutchefs Anfwer, ibid.

Her Anfwer to the new Charge, 10
Charges the Duke with Adultery, ibid.

The Witneffes Names, 1

1

Witneffes examined, and Counfel heard on both

Sides, 1

2

Depofitions of the Witneffes read, and Proceedings

of the Lords thereon, V. viii. 13
Observations upon the feveral Evidences, by her

Grace's Friends, ibid.

Evidence on behalf of the Dutchefs, intimating a
Reconciliation, 2 3

Bill thrown out, 25
Brings his Aclion againfi Mr. Germaine in the

King's Bench, 27
Defendant pleads Not Guilty, within fix Tears,

ibid.

Jury's Names, ibid.

Damages laid 1 00,000 1. ibid.

Evidence for the Duke, . 28
Counfel for the Defendant urge, no Facl proved

within the ' Time of the Declaration between the' •

Dutchefs and Mr. Germaine, 32
Witneffes examinedfor the Defendant, and againfi the

Credit of the Duke's Witneffes, ibid.

A Letter from the Duke to the Dutchefs, read in

Court,
'

S5
Lord Chief Juftice fums up the Evidence, and de-

clares, Matters before thefix Tears may be given

in Evidence, to explain fome Aclionsfince, but to

no other Purpofe, ibid.

The Jury, next Morning, findfor the Plaintiff, with

100 Marks Damages and Cofls,
, 36

Are feverely reprimanded by the Court, ibid.

NORFOLK, Duke of, the Indiclment againfi

him for High Treafon, in endeavouring to marry

Mary §>ueen of Scots, 13 & 14 Eliz. V. viii.

335NORTH, Lord Chief Juftice, his Argument in

the Cafe of Barnardifton and Soame, concerning

a Double Return, V. vii. 441
Takes Capt. BedlowV Examination in his lafi Sick-

nefs, 1680, V. viii. 460
His Narrative of it at the Council-Board, ibid.

His Letter to Sir Lyonel Jenkins, Secretary of

State, $6t
His Speech, when Lord Keeper, to the Lord Mayor

and Aldermen of London, on their delivering their

Petition to his Majefty in Council, relating to the

Quo Warranto, 1683. 463
[Vid. V. iv. 851.]

Some Regulations, to which his Majefty required the

City's Submiffion, ibid.

N O Y, Mr. his Argument in the King's Bench,

on the Habeas Corpus brought by Sir Thomas
Darnel, and others, 3 Car. I. V. vii. 119

O.

OA T E S, Dr. Articles exhibited by him and
Capt. Bedlow, againfi the Lord Chief Ju-

ftice Scroggs, before the King and Council, V. vii.

476
His Petition to both Houfes of Parliament, V. viii.

474
Houfe of Peers affirms the Judgment againfi him,

and thirteen Lords protefi againfi it, ibid.

Bifhop Kenneth Account of the Reverfal of it, 475
O G I L V I E, John, Proceedings againfi him for

High Treafon, at Glafcow, 161 5. V. vii.

95
Confeffes himfelf a Jefuit, and is examined concerning

the Power of the Pope over his Majefty, 96
Arraign'd before Commiffioners for that Purpofe,

ibid.

The Indiclment, 97
Protefts againfi the Commiffioners', 98

Refufes
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Refufes to anfwer their ghtejiions, or acknowledge Name of a Place in a Nobleman's Stile, no farther

them as Judges, V. vn. i oo
The Arckbifhop of Glafcow'j Speech to the Jury,

ibid.

Found Guilty, and fentenced to be hang'd and quar-

tered, IOI

Account of his Execution, ibid.

O K E Y, Colonel, one of the Regicides, feized at

Delft, and brought to England. His Trial,

V. vm, 370

37 l

376

His Behaviour after Sentence,

His Speech at his Execution,

OLDISH, Dr. Vid. Golding.

ONSLOW, Denzil, his Cafe on a falfe Re-
turn, V. viii. 94

ONSLOW, Lord, Jhot by Mr. Arnold, who
was condemnedfor it, V. viii. 290

O N S L O W, Mr. his Cafe, on an Appeal

neceffary, than to give the Patentee an EJlate in his

Honour, within the Statute de Donis, ibid.

A Perfon nobilitated under the Great Seal of Eng-
land, a Peer of England, though the Place from
whence he takes his Name of Honour be in a Fo-

reign Country, unlefs dijlinguijh'd, as Irifh Peers

are in their Patents, ibid.

Peerage, how to be pleaded, ibid.

Nobility, not to be granted over, or barr'd by him
that hath it, 60

Nor can the Heir, on whom it defcends, wave it, or

the Privilege of it, as to be tried by his Peers, ib«

By what Means Peerage may be taken away, ibid*

Though the Houfe of Peers be a fupreme Court of

Record, yet every Vote pafs'd there is not an Aft

of Judicature, unlefs the Proceedings, in order to

it, had been judicial, ibid.

brought againfl him by Sir Nicholas Stoughton, Have no Power over any one's Peerage, unlefs the

Fagg,during the Time of Parliament. Vid.

Sir John.

O R F O R D, Earl of, Proceedings on the Im-

peachment againfl him. Vid. Portland, Earl of.

OUTLAWRY. A general Pardon good for

Outlawries againfl all Perfons, but the Party at

whofe Suit, V. vii. 6g
P.

PA K I N G T O N, Sir John, his Charge

againfl the Bifhop of Worcefter, V. viii. 82

PAGE, Mr. order'd into Cujlody, for a Breach

of Privilege, in the Cafe of the Aylefbury Men,
V. viii. 139

King, on a Petition, refers the Matter to themt
ibid.

Their Jurifdiblion afcertain'd by the Common Law*
6t

The Journals of the Houfe of Lords not the Re-

cords of Parliament ; and when they atl as Judges,

the Stile is, Per Cur' Parliamenti, 62

Original Caufes not within the Cognizance of the

Houfe of Peers, who are the Dernier Refort, ib.

No Writ of Error lies in Parliament out of the

King's Bench, for any Error in Fatly though it

doth for any Error in Law, ibid.:'

Irifh Peers meer Efquires in England, 348
His Argument, on their praying a Habeas Corpus, Peers of Parliament not by inherent Nobility, but

158 in Right of their Baronies, which they hold in

P A R H A M, Sir Edward. Vid. Markham,
Sir Griffin.

PARLIAMENT.
What Matters concerning the Parliament, the Court

of King's Bench may determine, and what not,

V. vii. 437
Debates in Parliament, concerning the Eleclion for

Bucks, 1603, between Sir Francis Goodwin, and

Sir John Fortefcue, order'd to be printed by the

Houfe, V. vii. 67
Concerning the Grievances of the Subject, in Bil-

leting Soldiers, and Imprifonment for not fub-

fcribing to the Loan, 3 Car. I. V. vii. 140
Upon the Cafe of Jay and Topham, V. viii. 1

In the Cafe of Afhby and White,

Never give Damages,

Member of Parliament may be committed by a Ju-
Jlice of the Peace, for Breach of the Peace, 162

Profecuting an Appeal againfl a Member of Parlia-

ment, during the Time of Parliament, refolved a

Breach of Privilege. Vid. Fagg, Sir John.
Partition Treaty. Vid. Portland, Earl of.

PATENTS Letters. Vid. Peers and Peer-

auter Droit,fhall be triedfor Treafons, or Felonies,

at the King's Suit, by an ordinary Jury, 360
Vid. Afhby and White. Debates in the Houfe of Peers,' in the Cafe of Ni-

cholas Knowles, Efq\ commonly call'd Earl of

Banbury, Vol. viii. 55
In the Cafe of the Aylefbury Men, 125
Concerning the Liberty of the SubjetJ, 4 Car. I.

V. vii. 150
PEMBERTON, Sir Francis. Vid. Jay

and Topham.
PETITION of Right, prefented to the

Lords by the Commons, V. vii. 197
The Lords propofe an Addition, and it is debated

by the Commons, 199
V. viii. 8 9 After feveral Conferences agreed to by the Lords, 211

98 The Petition, and his Majejly's Anfwer, 212
PHILLIPS, Sir Robert, his Speech in Par-

liament, concerning the Grievance of the Subjecls,

in billeting Soldiers, and Imprifonment, for not

fubferibing to the Loan, V. vii. 142
PICKERING, Mr. Vid. Ireland, Mr.
PINFOLD, Sir Thomas. Vid. Golding,'

et al.

PIRATES. Perfons ailing under the late

King James's Commiffion, proceeded againfl asfuch,

and convicled. Vid. Golding.

Pirates in the Plantations, proceeded againfl in a

fummary Way, by the Commijfwners, without a

Jury,
'

V. viii. 214
Vid. Quelch, et al.

PLEA ^PLEADING.

age.

Letters Patents being once under the Great Seal,

the King cannot countermand them, V. viii. 60
Are a Conveyance at Common Law, ibid.

Extendnot to Ireland, unlefs it be fpecially named, 62

PEER, the Method of Proceedings on the Trial

of a Peer, V. viii. 572
PEERS and PEERAGE.
Upon an Appeal of Murder, which is a Suit of a ESTOPPEL, how to be pleaded, V. vii. 624

Subjetl, Peers fhall be tried by an ordinary Jury Difference between pleading in Bar, and to the Ju-

of Freeholders, V. vii. 152 rifdiclion, V. viii. 3
The Refolutions of the Judges in feveral Points re- Authority by Alls of Parliament pleadable by way of

lating to the Trials of Peers, 421 Bar, but not to the JurifdicYion, ibid.

Peerage by Creation only triable by Record, V. viii. 59 When Letters Patents are pleaded, andfhewn to the

A Perfon a compleat Nobleman by his Letters Pa- Court, the adverfe Party cannot deny them, or

tents, without any other Ceremonies, ibid. plead nul tiel Record, V. viii. 59
Vol. VIII. 7L A Bifhop,
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A Bifhop, who is a Peer Jure Ecclefise, muft plead

his Peerage, that he is unus de Paribus Regni,

for he hath no Letters Patents to plead, V. viii. 59
Demurrer, a Confejfal of no more than Matters of

Facl well pleaded, and not of any Matters of

Law in the Judgment of the Court, 61

Plea in Abatement requires Certainty only to a cer-

tain Intent in general, 59
POLLEXFEN, Mr. his Argument for Mr.

Sandys, in the Cafe of Monopolies, V. vii. 5 1

1

PORTLAND, Earl of, the State of the Pro-

ceedings in the Houfe of Commons, with re-

lation to him, and the reft of the impeach''d Lords,

and what happen'd thereupon between the two

Houfes, V. viii. 512
Copies offeveral Treaties prefented to the Houfe, ibid

.

Addrefs of Thanks, and to lay before his Majefty the

ill Confequences of the Partition Treaty, 513
"A Committee of Lords appointed to draw up, and

Jlate the Fail, as to the Treaty now in Debate,

5 T4
The Report of the Committee, and Debate thereon,

ibid.

Lords Addrefs upon the Treaty, 516
The Earl of Portland impeach''d of high Crimes and

Mifdemeanors, for negotiating and concluding the

Treaty, 5 1

7

Conference with the Lords, and Report thereof, ibid.

The Letters Patents, creating the Earl of Portland,

and Earl of Jerfey, Plenipotentiaries, 518
The Paper laid before the Lords by the Earl of

Portland, 5 1

9

The Lord Somers admitted into the Houfe of Com-
mons, and heard, 520

The Lord Somers, Orford, and Halifax, im-

peached, for advifing his Majefty to the Treaty of

Partition, 1698. ibid.

The Commons Addrefs his Majefty, to remove

the impeached Lords, 52

1

[Articles againft the Earl of Grford, Vid. V. v. 340]
[His Anfwer, ibid.]

The Commons Replication, 523
[Articles againft Lord Somers, Vid. V. v. 345}
[His Anfwer, ibid.]

The Commons Replication, 523
Mejfage from the Lords, That the Right of limiting

a convenient Time for bringing the particular

Charge before them, is lodged in them, 525
The Commons Anfwer, ibid.

Conference appointed, and Report thereof, 526
[Articles againft Lord Halifax, Vid. V. v. 367]
Meffages from the Lords, relating to the Right of

appointing the Days for Trial of the Impeachments,

and the Commons Anfwers, 526, 527
Conference appointed, and the Report thereof, 528
Mejfage from the Lords, with the Refolutions of

the Houfe, that no Lord of Parliament, im-

peached of high Crimes and Mifdemeanors, fhall,

upon his Trial, be without the Bar, nor be pre-

cluded from Voting on any Occafion, except in his

own Trial, ibid.

The Commons Anfwer, 529
Lord Haverfham'j Speech at a free Conference, re-

folved fcandalous, and reflecting on the Houfe
of Commons, 530

And that the Lords be defired to inflicl fuch Pu-
nifhment, as fo high an Offence deferves, ibid.

The Lords appoint a Day for Lord Somers'i Trial,

53 1

The Commons forbid any Member to attend, ibid.

Reafons of the Committee, for not proceeding to

Lord Somers's Trial, ^32

The Lords appoint a Day for the Lord Orford'.!

Trial, and fend Lord Haverlham'j Anfwer to

the Charge againft him, 5 S3
The Commons refolve not to go to the Lord'' So-

mers'j Trial, 'till they have received Satisfaction

for the Affront offered by Lord Haverfham, ibid.

The Lords proceed to Weftminfter-Hall on the

Trial of Lord Somers ; Thirty-two Lords diffent,

but the Reafons expunged by Order of the Houfe,

534
Lord Orford, and Lord Halifax, withdraw at the

Trial, ibid.

Refolved, The Queftionfor acquitting Lord Somers be

put in the Court below, Thirty-one Lords pro-

teft ; the Reafons expunged, ibid.

The Impeachment difmifs'd, 53$
The Commons proleft againft it, ibid.

The Commons forbid any Member to appear at

Lord Orford'j Trial, ibid.

POWELL, Judge, his Argument in the con-

troverted Point of Peerage, in the Cafe of
Charles Knowles, Efq; commonly call'd Earl of
Banbury, V. viii. 58

P O W R I E, William, George Dalgldfh, John
Hay, John Hepburn, Nicholas Hubert, their

Depofitions concerning the Murder of Mary Queen

of Scots Hufband, V. viii. 327
Their Trials, and Sentence, 331
P O W Y S, Sir Thomas, his Speech in the Cafe of
Afhby and White, V. viii. g$PRANCE, Miles, his Sentence, for Wilful
Perjury againft Green, Hill, and Berry, on the

Murder of Sir Edmondbury Godfrey,

V. viii. 442
PRYNNE, William, his Argument in the Cafe

of Lord Magwire, condemned here for Treafon
committed in Ireland, V. viii. 341

That Lord's Plea, That he ought to be tried by his

Peers in Ireland, ibid.

The Atl of 35 H. VIII. recited, upon which the

Queftion arifes, 342
The AH extends to Treafons committed in Ireland by

Irifh Peers, as well as Commoners, 344
The Extent of the Words, any Perfon or Perfons,

and a Man, 345
The 1 Mary, SelT. 1. and the 1 & 2 Ph. & M.

extend not to the taking away of Foreign Trea-

fons, or their Trials by this Law, 346
Irifh Peers confider'd in England as meer EJquires,

348
Statutes which prefcribed new Forms of Trials

puntlaally to be complied with, 349
What Time Magna Charta extended to all Ireland,

353
Before this Atl Irifh Peers weYe not tried by their

Peers, for Treafons done in Ireland, but for
fame fpecial Treafons, within fome particular

Laws, 254-
By the Common Law, before this Ail, the Treajons

committed in Ireland by Peers, or Commoners,
were triable before the Marfhal of England, in

England itfelf, 358
Peers of this Realm in auter Droit, as Bifhops,

&c. to be tried for Treafons or Felonies, at the

King's Suit, by an ordinary Jury, 360
This Aft extends not to Scots Lords, or Commons,

36z
His Plea over-ruled, and he tried by a Jury, and con-

demn 'd and executed, 36$
PURCHASE, George, his Trial for High

Treafon, in levying War, under Pretence of pul-

ling down Meeting-Houfes, 1710, V. viii, 267
Mr.



The T A B L E. 59*
Mr. Thompfon opens the Inditlment, V. viii. 268

The Attormy-General's Speech, ibid.

Tolboy'* Evidence of their Intention of pulling

down the Meeting-Houfes, 269

Mr. Orrell'* Evidence, that the Prifoner thruft

feveral Times at the Officer of the Guards, 2 70
Rufiell'* Evidence to the fame Purpofe, 272
Richardfon'* Evidence to the fame Purpofe, 273
Mr. Darnel for the Pnfoner, urged no general pre-

vious Intention proved, but this only a fudden

Execution of a Defign, ibid.

That the Prifoner being in Brink, was forced about

by the Mob, but no ways concern'd in the Inten-

tion or Execution of pulling down the Meeting-

Houfes, 2 74
Mr. Major on the fame Side, ibid.

Evidence for the Prifoner, 275
Broad'* Evidence, that he was very much in Drink,

at near Eleven 0'
'Clock, and muft neceffarily pafs

the Mob to go Home, 276
Cheekley'* Evidence, that he only held his Sword

undrawn, to keep the Horfes off, 278
Mr. Darnel'* Speech, 280

Mr. Attorney- General's Reply, 281

Mr. Sollicitor's Reply, ibid.

Mr. Thompfon'.; Reply, 282

Lord Chief Juftice Parker fums up the Evidence,

ibid.

The Jury find a fpecial Verdicl, 285
A Copy of the Special Verdicl in his Cafe, as it was

drawn up for the Confideration of all the Judges,

ibid.

An Argument on the Cafes of him, Dammaree, &V.

289

OO E L C H, John, et al. their Trials at

Bofton, for Piracy and Murder, V. viii.

205
Arraign'd with Matthew Pymer, John Clifford,

and James Perrott, upon feveral Articles, ibid.

That being fitted out to cruife on the French and

Spaniards, they had plunder'd the Portuguefe,

Allies of her Majefly, 206

Quelch pleads Not Guilty, the reft Guilty, 207
The reft of the Crew arraign'd, and plead Not

Guilty, ibid.

Paul Dudley, Efq\ Queen's Advocate, opens the

Evidence, 208
Pymer, Clifford, and Perrott, Evidence againft the.

Prifoners, * 209
The Counfel for the Prifoners urge, the London

Gazettes no Evidence of the Alliance, 213
That the Witneffes were not competent Witneffes, not

having received her Majefly's Pardon, ibid.

Pirates in the Plantations proceeded againft in a
fummary Way, by Commiffioners, without a fury,

ill-

Found Guilty, ibid.

He, and Four more, hang'd, 2
1

7

QJJ I D L E Y, Patrick. Vid. Golding, et al.

R.

RA D L E Y, Richard, fined 200 1, for fpeak-

ing fcandalous Words againft the Lord Chief

Juftice Scroggs, V. viii. 459RALEIGH, Sir Walter, Account of bring-

ing him to Execution, V. viii. 339
The Attorney-General demands Execution of the

Judgment given againft him Fifteen Tears before,

ibid,.

The Chief Juftice' s Speech at granting it, ibid.

The King's Special Warrant for beheading him,

V. viii. 340
R E A, Donald, Lord. Vid. Uchiltree, James,

Lord of.

Reafons for addreffing his Majefly to invite the

Eletlrefs Dowager, and Eletlor of Hanover;
and Reafons for attainting and abjuring the pre-

tended Prince of Wales, cenfured by the Lords,

V. viii. 82
R I G B Y, Mr. his Speech in the Houfe of Com-

mons, in Anfwer to Lord Keeper Finch'* Jufti-

fication of himfelf, 1640. V. vii. 312
ROCHESTER, Bifhop of, Proceedings

againft him before the Lords of the Privy Council,

1692. V. viii. 37
Arrefted at Bromley, ibid.

His Papers feized, and his Houfe examined by the

Clerk of the Council, ibid.

Carried to his own Houfe, under a Guard of Sol-

diers, 3 8

Examin'd concerning an Affociation for reftoring King

James, ibid.

His Speech to the Council, 39
Writes to Lord Nottingham, and is difcharged,

ibid.

Receives a Letter from Lord Nottingham, to attend

him at his Office, ibid.

Is examined before one Blackhead, 40
Blackhead charges the Bifhop with receiving and

anfwering a Letter from one Robert Younge,
ibid*

The Bifhop examines Blackhead himfelf, 41
The Bifhop's Secretary examin'd, 4Z
Remembers Blackhead'* bringing a Letter from one

Hookes, ibid.'

Blackhead confeffes he brought the Bifhop a Letter

from one Dr. Hookes, and not Younge, ibid.'

The Bifhop is again difcharged, 43;

Brings the Letter before the Council, and meets

Younge there, 44
Blackhead confeffes he left the Affociation in the

Parlour, at Bromley, by Younge'* DiretHon*

And took it away again, fince the Bifhop's Confine-

ment, ibid.

The counterfeit Affociation, ibid.

Younge and Blackhead confronted, Younge denies

all, 47
The Affociation, and the Letter fign'd Hookes,

both the fame Hand, 48
Younge and Blackhead afterwards convicled of this

Forgery, ibid.

Younge Executed for Coining, aud a Copy of his

laft Speech, confeffing the Forgery, 49
ROGERS, William. Vid. Cowper, Spencer.

R U S S E L, Lord. Vid. Antidote againft

Poifon.

The All for annulling his Attainder, V. viii. 471
R U T H V E N, Alexander, and Henry. VidJ

Gowrie, Earl of.

RYAN, John. Vid. Golding.

SA C H E V E R E L, Dr. Account of what
pafs'd moft remarkable in the Houfe of Com-

mons, 1 yog, relating to him, V. viii. $$j
His two Sermons refolved fcandalous and feditious

Libels, ibid.

Committee appointed to draw up Articles of Im-
peachment againft him, 558

Affirm*
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Affirms the Lord May or' j defying him to 'print his

Sermon, tho' his Lordjhip denied it, V. viii. 558
An Addrefs to her Majefly refolved on, for fome

Dignity in the Church for Mr. Benjamin Hoad-
ley, for having juftified the Principles of her

Majefly, and the Nation, ibid.

The Doclor petitions to be bail'd, $59
Upon Debate, refolved in the Negative, ibid.

The Report of the Committee read Paragraph by

Paragraph, and agreed to by the Houfe, 560
The Doclor delivered into the Cufiody of the Gentleman

UfJjer of the Black Rod, and upon his Petition,

is bail d by the Lords, 561

The Donor's Anfwer read, and replied to by the

Commons, ibid.

Debates in the Houfe of Commons, concerning their

Right to be prefent at the Trial, 562

Refolved to addrefs her Majefly for a Proclamation,

to difcover the Fomenters of the Tumults about the

Doclor's Trial, 563
Debates about leaving out the Words, fomented by

Papifts, Nonjurors, and of adding the Word
Republicans, ibid.

Her Majefly's Anfwer, and the Addrefs of Thanks,

ibid.

The Managers receive the Thanks of the Houfe, 564
Divifwn in the Houfe upon it, ibid.

Debates, Whether they Jhould demand Judgment

againft the Doclor, 565
The Judgment, ibid.

A Lift of the Lords who protefted againft fome

Proceedings in the Doctor's Cafe, viz. Whether
the Words fuppofed to be criminal, are necef-

fary to be exprefsly fpecified in the Impeach-

ments, or not ? ibid;

Precedents of Parliamentary Profecutions, where the

Words have been conftantly exprefs'd in the Ar-

ticles, 566

The Proteft upon the Queftion, Whether the Com-
mons have made good their Firft, Second,

Third, and Fourth Articles againft the Doc-

tor ? 567
Whether the Anfwer of the Lords, in giving

Judgment, fhall be Guilty, or Not Guilty

only ? ibid.

Upon the Lords finding him Guilty, 568
Upon his Sentence, ibid.

SANDYS, Thomas, Efq; the great Cafe of

Monopolies, between him and the Eaft-India

Company, 35 Car. II. V. vii. 493
SAWYER, Sir Robert, his Argument for

the Eaft-India Company, V. vii. 528
S A N G U I R E, Lord, his Trial at Weftmin-

fter, for the Murder of John Turner, 16 it.

V. vii. 86

The Indiclment, by the Name of Robert Creigh-

ton, Efq-, ibid.

His Confeffion, and Speech, 8 7
Sir Francis Bacon** Speech, 89
Mr. Juftice Yelverton'j Speech, at faffing Sentence,

Lord Sanguire hang'd, 9

1

His Cafe in Coke\f Report 9, ibid.

S C R O G G S, Lord Chief Juftice, Articles of

high Mifdemeanors exhibited againft him to the

King and Council, by Dr. Oates, and Capt.

Bedlow, 31 Car. II. V. vii. 476
His Anfwer to them, and Oates and Bedlow left to

be proceeded againft at Law, 478, 479
Proceedings againft him, and the other Judges in

Parliament, 32 Car. II. 479

Several Speeches in Parliament, concerning the

Judges difcharging the Grand Jury, before they

hadfinifh'd their Preferments, 480
Refolved to be a manifeft Violation of a Judge's

Oath, 48

1

Report of the Committee appointed to examine the

Proceedings of the Judges, ibid.

That they had illegally and partially impofed Fines on

Offenders favouring Papifts, and Perfons popiftjly

affetled, 483
That the Charge given by Mr. Baron We (ton-, at

Kingfton, was a Scandal to the Reformation,
and in Derogation of the Rights and Privileges

of Parliaments, 484
Refolve to impeach Lord Chief Juftice Scroggs,

Sir Thomas Jones, and Sir Richard Wefton,

486
The Articles againft Lord Chief Juftice Scroggs,

ibid.

Speeches in Parliament thereon, 488
Lord Chief Jujthe Scroggs his Anfwer to them, 490
His Speech, Mich. 1679, occafion'd by the many

Libellous Pamphlets publijh'd, V. viii. 457
Richard Radley fined 200 1. for faying, He re-

ceived Money of Dr. Wakeman, for his Ac-
quittal, 459SEDITION, the Extent and Signification of
that Word in our Law, V. vii. 225

S E L D E N, Mr. his Argument in the King'a
Bench, on the Habeas Corpus brought by Sir

Thomas Darnel, 3 Car. I. V. vii. 121
His Speech in the Houfe of Commons, on thefame

Subjeft, 148
His Argument at a Conference with the Lords

thereupon, 155
Precedents, that Perfons committed by the King's

Command, without Caufe Jhewn, are bailable,

I 57
Precedents e contra, anjwer'd, 159
True Copies of the Records of the Precedents cited,

162
His Speech concerning the Five Propofitions deliver d

by the Lords, 188
About the Bill concerning Magna Charta, 191
His Argument on a Habeas Corpus, againft the

Return, 229
SEYMOUR, Sir Edward, his Speech in the

Cafe of Afhby and White, V. viii. 103
SEYMOUR, Lord Sudley, Proceedings in

Parliament againft him, for High Treafon,

3 Ed. VI. V. vii. 1

Marries the Queen Dowager, and endeavours to be

made Governor of the King's Perfon, ibid,

Articles of High Treafon againft him, 2
Duke of SomerfetV Letter

y
to Sir Thomas Hobby,

declaring the traiterous Proceedings of the Ad-
miral, ibid.

Some of the Council go to him in the Tower, to de~>

fire his Anfwer to the Charge, 4
The Admiral anfwers three of the Articles, but would

go no farther, 5
The AH for his Attainder, 6
The Warrant for his Execution, 10
Some Paffages out of Bijhop Hugh Latimer'j Ser-

mons, concerning the Admiral's Manner of dying,

11

SEYMOUR, Sir Francis, his Speech in

Parliament, concerning the Perfons imprifon'd for

the Loan, 3 Car. I. V. vii. 140
S H A D W E L L, /£<? Lady Ivy's Trial for a

great Part of it, V. vii. 571
SHIRLEY,
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$ H I R L £ Y> Dr. his Appeal brought in the Houfe

of Lords againft fome Members of the Houfe of

Commons, during theSeffion, and Debates thereon,

1675. Vid. Fagg, Sir John.

SHIVERS, Richard. Vid. Golding.

SHOWER, Sir Bartholomew, his Obfervdtiohi

en the Paper mention''d to have been deliver d by the

Lord Ruflel to the Sheriffs, at his Execution^

[Vid. Vol. iii. 668.] V. viii. 464
SIDNEY, Algernoon, his Petition to hisMajefty,

V. viii. 469'

Defires to be admitted into his Majefty's Prefence, 470
The Aft for annulling his Attainder, 472
Examinations taken on Oath before a Committee of

Lords, appointed to infpetl who were the Advifers

and Projectors of the Murder of Col. Sidney,

Lord Ruflel, &c. [Fid. V. iii. 738.] 4/3
SINDERCOMBE, Miles, alias Fifh, his

Trial at Weftminfter, for High Treafon, 1 656.

V. vii. 371
The Ind.clment,for confpirin'g and imagining the Death

of the Protehor, ibid.

Evidence of his Defign to kill the Proteclor, and to

fire Whitehall,- 372
The Court declare, the compaffing and imagining the

Death of the Chief Magiftrate, by what Name
foever he was call'd, High Treafon, 373

And the Statute 25 Ed. III. only Declaratory of the

Common Law, ibid.

Sentenced to be hang'd and quarter'd, ibid.

Endeavours to corrupt his Keeper to fuffer him to

efcc.pe, 374
Is found dead in his Bed, ibid.

The Phyficians and Surgeons who opened him, not able

to guefs by what Means he made away with him-

. Mi 375
The Coroner's Inqueft bring in their Verditl, that he

poifoil'd himfelfi 2j6
Buried on Tower-Hill, under the Scaffold erecled

for his Execution, ibid.

His Sifter's Examination, if fhe ever brought him

Poifon, ibid

.

The Informations of the Guards, who watch'd in his

Chamber, 377SLAUGHT E R, John. Vid. Golding.

SMITH, Aaron, his Depqfition, that he was
defired to be a Witnefs againft Colonel Sidney,

Vol. viii. 477
SMITH, Ifabel. Vid. Morris.

S O A M E, Sir William, the Proceedings in the

Cafe of the Eletlion for Suffolk between him and
Sir Samuel Barnardifton, 26 Car. II. Vid. Bar-

nardifton.

S O M E R S, John, Lord. Vid. Portland, Earl of.

SOMERSET, Duke of Proceedings againfl

him for High Treafon, and Mifdemeanors, 3 &
4Edw. 6. V. vii. 12

Proclamation againfl him, fign'd by moft of the

Council, ibid.

Committed to the Tower, ibid.

The Articles objetled to him, 1 3

Htsftrft Submiffion, ibid.

He is fined 2000 1. a Tear of Land, and lofes all his

Goods and Offices, 1

4

His fecond Submiffion, ibid.

He is pardon 'd, and reftored to almofl all his Eftate, 1

5

Proceedings againfl him for High Treafon and Felony,

5 & 6 Ed. 6. ibid.

He, andfeveral others, fent to the Tower, ibid.

Several Examinations againft him, ibid.

He is tried in Weftminfter- Hall, 16
The Indictment, for defigning tofeize and imprifen the

Duke of Northumberland, ibid.

Vol. VIII.

His Defence, 1

7

The IVitneffes not produced, but only their Examinati-

ons read, ibid.

Acquitted of Treafon, andfound Guilty of Felony, and

fentenced to be hang'd, ibid.

He is beheaded, and his Speech at his Execution^ 1

8

His Great Grandfon reftorcd to the Title, 19
STAYLEY, William. An Account of the digging up

his Quarters, becaufe his Relations abufed the King's

Mercy. [See his Trial, V. ii. 656.] V. viii. 439
STEPHENS, Ellis. Vid. Cowper, Spencer.

STOU T, Sarah. Vid. Cowper, Spencer.

S T O U G H T O N, Sir Nicholas, order'd into

Cuftody, for profecuting an Appeal in the Houfe of

Lords, againfl Mr. Onflow, during the Time of

Parliament. Vid. Fagg.

STROUD, William, Efqi Proceedings againfl

him, Walter Long, and John Selcen, Ejquires,

V. vii. 217
The Speaker of the Houfe of Commons held in the

Chair, 'tillfome Prct'eftations were made, ibid.

The Parliament diffolvedi andfome Members fummon'd

before the Council, ibid.

Some refufing to anfwer out of Parliamentv committed,

to the Tower,' and the Studies of others feafd up,

ibid.

Some QueftiOns put to the Judges, concerning Offences

committed by Members of Parliament in Parliament}

and their Anfwers, 218

The Return of the Habeas Corpus for Mr. Stroud*

and otherSi 219
Mr. Afk, and Mr. Mafon, argue againft the Re-

turn, ibid.

Serjeant Berkley for the Return, 221
Serjeant Davenport on thefame Side, 223
Mr. Littleton'* Argument againft it, 224
Mr. Selden'i Argument againft it, 229
Sir Robert Heath'* Argument for it, 236
The Prifoners, who were in the Marfhal's Cuftody, re-

moved to the Tower, the Evening before the Court

were to give their Judgment, • 239
Two Letters from the King to the Judges of the

King's Bench, ibid.

The King fendsfor the Judges to London, 240
The Prifoners remanded, becaufe they would not find

Sureties for their good Behaviour, 241
Mr. Stroud, and Sir Miles Hobart, charged in In-

formations with efcaping out of the Gatehoufe, ibid.

Brought in Not Guilty, ibid.

The Judges refolve, That a Prifoner departing from
Prifon, though with the Keeper's Licenfe, ispunifh-

able, as well as the Keeper, ibid.

STRODE, Richard. Refolved by all the Judges,

met at Serjeant's Inn, That the Acl, 4 H. Vill.

intituled, An Acl: concerning Richard Strode, was
a particular Acl of Parliament, V. vii. 217

Urged to be a general AH, 244, 437
E Contra, 247
SUFFOLK, Earl of, charged at the Bar of

the Houfe of Lords, for fpeaking fcandalous

Words of Mr. Selden, Member of the Houfe of

Commons, and one of the Managers of the Con-

ference, 4 Car. I. V. vii. 182

T.

TA N K R E D, Mr. his Cafe in Parliament ;

order'd to pay the Charge of Attendance, to

a Perfon falfely complain'd of, V. viii. 1 1

1

THOMPSON, Richard, Report of the Com*
mittee appointed to examine Complaints againft him,

32 Car. II. V. vii. 491
Witneffts examined concerning his Sermons on the 30tb

of January, and other Occaftons, 492

7 M Refolved,
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Refclved, That the faid Thompfon had preached

Sedition, vilified the Reformation, and promoted

Popery, V. vii. 493
Committee apponted to prepare an Impeachment, ibid.

T H W I N G, Mr. his Speech at his Execution,

V. viii. 459
Acknowledges him/elf a Prieft, 460

[Fid. V. iii. 89.]

TlCKLE FOOT, Thomas, his Obfervations

on tFTriclof Sir George Wakeman, V.viii. 453
TOPHAM. Fid. Jay.

TRADE. Fid. Monopolies.

TREASON.
Duke of Somerfet accufed of Treafon, in tonfpiring

to imprifon the Duke of Northumberland, a Privy

Counsellor. Vid. Somerfet, Duke of.

Declared in Court to be treafon to undertake to force a

King to do any Thing againft his Will, V. vii. 46
One condemn''d for Treafon, in confpiring the Death of

the Protetlor, 373
Confpiring the Death of the Chief Magiftrate, by what

Name foever called, declared High Treafon, ibid.

The Opinions of feveral eminent Civilians, concerning

concealing Treafon, 4 1 8

Printing declared a fifficient Overt- Atl, V. viii. 68

What fijall be deem'd levying War, fo as to make it

High Treafon, V. viii. 247
Confeffion, howfar to be given in Evidence of Treafon,

Where a general Defign is put in , Execution, that

amounts to High Treafon, every one aiding is

guilty of High Treafon, though he was not privy

to thefirft Defign,

"

266

Foreign Treafons, and Treafons committed in Ireland,

to be tried here by a Jury, though the Traitor be an

Irifh Peer, 34

1

Compaffing and imagining the Death of a King, how

far that extends, and what fhall be deem'd Overt-

Alls, 467, &c.

Mifprifion of Treafon, what, 468

TRIAL.
A Peer by Letters Patents, if he be arraigned before

the Parliament fits, Jhall be tried by his Peers,

V. viii, go.

Cannot wave his Trial by his Peers, 60

The Kim, by his Prerogative, tries his Caufe in what

Court he pleafes, except where the Common Law
makes a Prohibition, V. vii. 246

One pretended to be a Lunatick allowed a Sollicitor to

ftand by him, to call his Wilneffes, and ajk Queftions

for him, on his Trialfor Felony, V. viii. 291

Onefianding mute, and refufing his Trial, condemn'

d

upon the Statute of 35 H. VIII. for foreign Trea-

fons, 346
TURNER, Colonel, his Behaviour at his Exe-

cution, for breaking open the Houfe of Mr. Tryon,
V. viii. 381

T W Y N, John, his Behaviour, and Speech at his

Execution, V.viii. 386
V.

VALENTINE, Benjamin, Efa; Pro-

ceedings againft him in the King's Bench, for

feditious Speeches in Parliament, 5 Car. I. Fid.

Elliot, Sir John.

V O W E L L, Peter, his Speech at his Execution,

1654. V. viii. 365
[Vid. his Trial, Vol. ii. 212.]

UCHILTRIE, James, Lord of, his Trial at

Edinburgh, for Calumnies againft the Marquis of

Hamilton, Lords Haddington, Roxburgh, and

Buccleugh, and fowing Sedition between his Ma-

jefly and the faid Noblemen, 6 Car. I. V. vii. 283

Lord Uchiltrie'j Examination, June 20, 1631, and
Depofitions concerning the Hamiltons, V. vii. 284

Lord Rea'^ Examination, 285
The King's Letters to the Lords of the Council in

Scotland, to try the Lord Uchiltrie, 287
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