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ERIES II.

INTRODUCTION.

At the conclusion of the First Series of my Leetures T said
that I should, in the beginning of the next series, explain to
you some extensive changes of some of the branches of the
common law, effected by modern acts of parliament. The
promise thus made, 1 now proceed to perform.

The instances which I shall select of branches of the law
greatly changed by recent legislation will be readily per-
ceived to be of the first importance. In dealing with them,
the discursive character of these Lectures will-be retained ;
experience and the opinions of others justifying me in no
longer regarding this as a fault, in an attempt to teach
younger students the clements of a science comprehending
sb vast & variety of titles, as are comprised in English Law.,
For their instruction and use it is possible to select purts
which may attract and interest them, when they might be

repelled by a formal attempt to reduce the whole to a
L[]

system. ’

II.
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LECTURE XL.
1. Common Law changed by ' 15. Jury of Twelve.

Acts of Parliament. 16. Jury of Five.
2. T¥rial by Jury. 17. Jury. Legislation.
3. Trial of Questions of Fact. 18. Challenges.
4. Common Law Procedure | 19. Unanimity.
Act. 20. Verdict. Guilty or Not
6. Trial without Jury. Guilty.
6. County Courts. 21. Grand Jury.
7. Triul by Peers. * 22, Public Prosecutor.
8. Criminal Justice Act, 23. Indictment.
9. Petty Sessions. 24. Acquittal.
10. Quarter Sessions. v 25. Coroner’s Inguest.
11. Larceny. {96, Justice.  Administration.
12. Simple Larceny. I Publicity.
13. Compound Larceny. 27. Secrecy.
14. Technical Phrases.

AT the beginning of my third lecture, I said that it would
be difficult to find a title or head of the common law, the
details of which have not been altered by acts of parliament.
This asscrtion may be illustrated by a few remarkable
examples.

» Pirstly, I mention trial by jury. Of the details of this
mode of trial, to which, as history has taught you, our
ancestors attributed great impcrtance, regarding it as one
of *the safeguards of "the liberties which they asserted and
have transmijted to us, some parts remain unchanged.
The changes which havé been made suggest many inte-
resting rcﬂectlons.

Acts of parliament have established exceptions to the
rule, that a jury is the proper tribunal for the trial of
quastions of fact. By an act of parllament passed in

B2



4 LECTURE XL.

1854, called the Common Law Procedure Act (a), and
to which I shall have very frequent goccasion to refer,
it is provided in the first scction, to the.effect, that the
parties to any cause may leave the decision of any ques-
tion of fact to the court: and such question of fact may
thereupon be tried and determined by any judge who
might otherwise have presided at the trial thereof by jury,
either with or without the assistance of any other judge or
judges of the same court, or included in the sume com-
mission at the assizes. Looking at the section, you will
perccive that I have contented myself with stating its
general purport. I recommend you to make yourself
familiar with its details.

Up till the time I am writing, the power thus given to
parties to dispense with a jury has been yarely exercised ;
but its existence, applicable as it is to many hundreds of
causes every year, entitles the law which gives it to a place
in this part of my lectures.

It is different in the county courts,—new tribunals of
limited jurisdiction, substituted in 1847 for very ancient
common law courts, which were also called county courts.
In these new courts, questions of fact are tried by the judge
only, without a jury, unless either party requires a jury.
Lven this may be done only in some cases. This right to
require trial by jury is exercised in comparatively very few
cases. It scems that, whether in the superior courts, or in
the inferior courts, the suitors are content with the ordinnry
course of law : in the former, rarely dispensing w1th Jjuries ;
in the latter, rarely roqulrmb g them.

Soon after the passing of the Common Law Procedure
Act, I wrote a paper which was printed in the Law Maga-
zine, on the subject of the power given by the act to liti-
gating paftics to withdraw from the consideration of juries
questions of fact. As this paper contains a great deal of
the sort of instruction which it is my aim to impart, 1
shall repeat the substance of it in my next lecture. .

{a) 17 & 18 Victoria, chapter 125.



* , LECTURE XL. 6

The enactments just referred to apply only’to what are
called civil proceedings, in which questions are decided
between parties in’ litigation, as plaintiffs and defendants.
There is reason to think that the preference which in all
former times has prevailed in this country for trial by jury
is wearing out as respects civil causes.

In criminal proceedings, the common law has built upon
the usage to try questions of fact by means of a jury
another custom, namely, that a person accused of a felony
is to be tried by his peers : pares, equals.

In a future lecture I shall say a great deal of this
privilege as enjoyed by lords of parliament. At present, I
am referring only to commoners, the privilege of each of
whom it is, when charged with felony, to be tried by a jury
consisting of twelve of his peers. Commoners in former
times, when political strife led some men to actual treason
and sedition, and others to make unfounded charges of
those crimes, this privilege of trial by jury, and not by
judges who were ministers of the Crown, then removable
at pleasure, was of the highest value to every Englishman.,
At a glance you perceive that my present allusions are
chiefly to the reigns of Charles the Second and James the
Second; and more especially to the case of the seven
bishops, who, though lords of parliament, were tried by a
jury, by reason of the crime with which they were charged
being a misdemeanor and not a felony.

,JEven now, when the independence of the judges is
*secured agamﬂt the influence of the Crown by law and by
public apinion, it will be well for the people to guard
Jaalously an institution which 'may, should troubled times
recur, again shield patriots from persccution.

The last femerks are, introductory to my stating to you
the effect of what may appear, from the subject matter of
it, an infringement, however slight, on the privilege which
every man has to be tried by his peers. The new law
I am about to statc works very beneficially ; but, in future



6 LECTURE XL, , *

legislation, care must be taken to stop short of the danger
of impairing further the valuable righ‘t‘ of trial by jury.
The hackneyed simile of the thin end of the wedge is
apposite.

In the year 18565, a statute called the Criminal Justice
Act(a) was passed; the first and second sections give to
two or more justices of the peace sitting in petty sessions
a jurisdiction which they may exercise if they think fit,
and if the accused consent to submit to it, to hear and
determine charges of simple larceny, of property the value
of which does not exceed five shillings: and charges of
attempts to commit larceny from the person, or simple
larceny. Under these sections, a sentence may be im-
prisonment with or without hard labour, for any period
not exceeding three calendar months. Many accused
persons consent to be tried at the petly sessions, thus
avoiding imprisonment before trial, as well as the chance
of severer punishments, which may be inflicted at the
assizes or quarter sessions, than at the petty sessions.

The third section gives to justices in petty sessions a
jurisdiction which they may exercise, if they think fit, when
a person pleads guilty to a charge of simple larceny of pro-
perty of greater value than five shillings, or of stcaling from
the person, or of larceny as a clerk or servant. Under this
section, a sentence may be imprisonment with or without
hard labour for any term not exceeding six calendar
months. As this third section provides only for caseg of
accused persons pleading guilty, it is by the first and second’
sections that the point of the wedge may be szid to be
inserted. ¢ . <.

A lecture on the constitution of various courts will be
the proper place for an explanation of the difference be-
tween the, court of quarter sessions, in which justices of
the peace have, throughout their whole county, jurisdiction
in respect of many important subjects, and a court of petty

(2) 18 & 19 Victoria, chapter 126. .



LECTURE XL. 7

sessions having, within a district of the countyy jurisdiction
in respect of certain specified subjects.

The statute so draws attention to the difference between
simple larceny and other larceny, that I find this a most
convenient place for impressing it on your minds.

The word larceny, latrociny, derived from latrocinium, is
our technical word for theft. Now theft is either simple or
compound ; simple when it is only a removal of property
with a felonious intent to deprive the owner of it; com-
pound when the felonious intent is complicated or aggra-
vated by other circumstances, such, for example, as the
fact of the theft being from the person of the owner, or
that of the thief being the owner’s servant, or of the theft
being from a dwelling-house. Beuar this distinction in
mind, and read again my condensed statement of the effect
of the three clauses. .

I venture an attempt to illustrate the technical phrases
of one science by a reference to similar technical phrases
of another and very different science: surgery. A surgeon
speaks of a simple fracture when the parts of a broken
bone remain in their right places, ready to be united by a
natural process. He speaks of a compound fracture when
the mischief is complicated or aggravated by the fragments,
or one of them, piercing the adjoining muscle, and being,
therefore, more difficult to be reduced. The analogy ap-
pears perfect between the use by persons of one pro-
fession of the words simple and compound, and the use of
‘the same words by the® members of another profession.
Simple, simplex, sine plexis, wnhout complication. Com-
peund, complicated.,

As to the number of men to form a jury, the law is un-
changed as respects &1l gourts, whether of civil or criminal
jurisdiction, except one. The number is, as always, still
twelve, except in the county courts, in which the number
is directed by an act of parliament to be five.

,Most of the practical details in respect of juries, for
instance, as to the preparation of lists of persons qualified
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and liable to serve as jurymen, as to the selection of persons
to serve, as to the mode of summoning them, are minutely
regulated by acts of parliament.

Challenges, that is, objections which may be made to
persons summoned to serve on a jury, are partly regulated
by acts of parliament, but chiefly by the common law.
For the rules respecting them I refer you to the very clear
account which Stephen gives of them in his Commentaries.
Challenges, rare in large counties, are occasionally made in
small counties and in municipal jurisdictions ; and the law
respecting them is well worthy of your attention.

A part.of the common law which remains unchanged, is
that which requires a jury to give a unanimous verdict. A
verdict cannot be received unless all the jurymen, whether
twelve or five, agree to it. But the practice is for the
court, after the lapse of a reasonable titne, to discharge
them, if they cannot agree. After this, the same question
may be tried by another jury.

Attempts have been latterly made so to change the law
as to dispense with the unanimity required of juries. Itis
an argument in favour of the proposed change that it seems
unreasonable to require the unanimity of twelve men on a
point which would not be brought before them were it not
the subject of controversy, and to enforce their unanimity
by imprisonment, aggravated by cold and hunger. You
know that jurymen not agreeing are locked up, and may
not, during their confinement, be supplied with food or fire.
Few subjects have been better débated in parliament thar
this was in the House of Lords, when a bill was.proposed
to effect the suggested chahge. Of the arguments which
prevailed against the bill, the most convincing appeared to
be, that to require unanimity i3 one ways of enforcing
thorough discussion on the part of the jury; to receive the
verdict of a majority is to dispense with discussion, and to
encourage each man to vote according to his first im-
pression.

This last argument applies, though less strongly, to the
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wish, which some have, that an English jury, deciding in a
criminal cause, should have power, as a Scotch jury has, to
find the charge “ Not Proven.” True it is that the Scotch
practice is more logical than the English, which forces a
jury to say either “ Guilty” or “ Not Guilty,” inasmuch as in
the majority of cases in which the latter verdict is given,
the accused person is acquitted, not because he is proved
or even thought to be innocent, but because he is not
clearly proved to be guilty. In favour of our practice it
may be said, that a Scotch jury may escape the necessity
of a thorough discussion of the question of guilty or not
guilty, by too readily adopting a verdict of “ Not Proven.”
In the case of what is called a grand jury, more properly
called a grand inquest, unanimity is not requisite. The chief
function of a jury of this sort is, as you know, to enquire
as to the truth® of any written charge brought before it,
called a bill, alleging any person to have been guilty of a
crime. If| after hearing evidence, the grand jury think it
sufficient, if not answered or explained, to justify a verdict
of guilty, they find the written charge laid before them a
true bill: and it is after that called an indictment, As I
said just now, a grand jury need not be unanimous : but, in
order that a bill may be found true, it is necessary that a
majority, consisting of at least twelve, agree so to find it.
For this reason, there must not be less than thirteen, and

not more than twenty-three men to form a grand jury.
On the subject of grand juries, comparatively with other

' juries, there has been but little legislation.

Many persons think that grand juries are needless, and
, that they should be abolished, substituting for them a
public prosecutor, whose function should be to investigate
the evidenee against persons accused of crimes, and to
exercise a discretion like that of the grand jury to prefer or
withhold the charges. Every charge sanctiohed by him
would be of the nature of an indictment, upon which the
accused might be tried. This subject has been well debated
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in the House of Lords. Against the proposed change one
of the arguments is entitled to great weight, namely, that
the public prosecutor would be a ministdr of the Crown, and
under its influence: and it is desirable ‘that there should
be an independent tribunal before which a private pro-
secutor may bring charges against persons protected by the
government. This might be a point of great importance
in times less peaceable and well ordered than our own.

When a grand jury returns a bill as not found, the
accused is not acquitted. Further evidence being dis-
covered may be laid before the same or a future grand
jury; and if, then, a bill is found, the accused may be
placed upon his trial. A person tried and acquitted cannot
be again tried on the same charge. Nemo debet bis vexari
pro eidem causfl.

A coroner’s inquest, enquiring the cause of a man’s
death, is a grand jury. If they find a person guilty of
murder or manslaughter, the charge written and signed by
them, or a majority of them, the majority consisting of
twelve at least, is called a coroner’s inquisition. To this the
person charged may, at the assizes, to which the inquisition
is transmitted by the coroner, be required to plead guilty,
or not guilty : and if he pleads not guilty, he may be tried
as upon an ordinary indictment.

Between the two sorts of grand inquest, there is a dif-
ference of a very peculiar nature. Grand jurymen sit in
private, and are sworn to secrecy. Their oath, rather a
fine piece of composition, which yeu have listened to at the ¢
assizes, is, as respects this country, a singular insgance of
enforced secrecy in the tramsaction of judicial busmes§
The jurymen sworn by a coroner usually sit in public,’
though the coroner may, if he thmks it condycive to the
ends of justice, direct other persons to withdraw, the
object beiry of course to avoid putting suspected persons
and their friends on their guard against further inves-
tigation.
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In like manner justices of the peace, investigating charges
which may end in the accused being committed for trial,
may, if they think ht, clear the court. This seldom hap-
pens.  Upon all dccasions of magistrates acting judicially,
when holding petty sessions for instance, it is a peremp-
tory part of the law that they must, like any other court of
justice, sit in public. Publicity is in this country regarded
as essential to the due administration of justice; but this
obviously does not apply to preliminary investigation, in
which secrecy may be of the first importance, lest detection
should be evaded or criminals should escape.
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LECTURE XLIL

1. Trial without Jury. 10. Sir William Scott.

2. Trial by Jury. 11. County Courts.

3. Judge. Duty. 12. Jurisdiction.

4. Judge. Power. 13. Jurics.

6. Judicial Character. 14. Ebvidence of interested Par-
8. Lord Ellenborough. ties.

7. Lord Tenterden. 15. Judicial impatience.

8. Lord Denman. 16. Advocates.

9. Lord Abinger. 17. Judicial reasons.

For the reason given in my last lecture I shall in the
present lecture repeat the substance of a paper written by
me and printed in the Law Magazine of }855, the subjects
of it being trial without jury, and the judicial character.

The enactment in the Common Law Procedure Act
of 1854, enabling the judges of the superior courts of
common law to try, with the consent of the parties,
questions of fact without jury, gives rise to many re-
flections.

The judges may find it an easier duty to try causes un-
embarrassed by juries; but they will, I think, feel it to bea
nobler function with which they may now find themselves
invested, that of forming and giving expression to their own
judgments instead of acting as the assistants of other men.
Trying a cause with a jury, their duty is to state, as clearly’
as may be, the queqtions to be decided, and to djrect and
assist, by what is called @ careful summing up, twelye
men, whose minds may be already possessed by prejudlce,
or puzzled by the sophistry, or disturbed byethe clamour,
or led astray by the eloquence of opposmg counsel. Some
Jjudges, al$b, with more or less skill and success, and more
or less consistently with their duty, have had the habit of
making attempts to lead juries to right verdicts, or to what
they have deemed right verdicts.
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There were persons who thought that occasibnally the
summings up of Lord Abinger had too much the character
of pleadings in favour of the side which he considered
entitled to the verdict. In the former part of his life at the
bar, he had a certain way of his own of telling the jury
what their verdict ought to be, so as to leave them scarcely
the power of deliberation. This command over juries was
more appropriate to the bench, and was frequently, in the
case of Lord Abinger, irresistible. I remember a trial at
which he presided at Stafford, in which, in the course of
his summing up, he explained and illustrated the paradox:
the greater the truth, the greater the libel. He put the
case of a woman who, haviug erred in her youth, had
afterwards, when residing in another part of the country,
married a respectable man, and had become the mother of
a family; and heé supposed a person, knowing the events
of the earlier part of her life, to disclose them for the
purpose of annoying her husband, or herself, or her family.
The way in which he put the case 1 cannot attempt to
relate. In his quiet tone, Lord Abinger asked, if in such
a case the saying would not be true: the greater the truth,
the greater the libel. IIe told them to ask their own
hearts for an answer. I well remember the answer my own
feelings gave ; and I could plainly perceive the effect of the
question on the minds of the jury; and I now refer to it,
not for the purpose of illustrating a paradox, but for the
purpose of drawing attention to the sort of power one of
the most successful of modern pleaders, carrying his skill
to the bench, exercised over the minds of others.

. »Lord Ellenborough commantled juries by look and tone.
His personal dignity was in itself a power and a strength ;
but it did not always prevail. The London juries came
latterly to resist his charges, as too dictatorial. There have
been other instances of the jealousy of juries of habitual
attempts by judges to lead them or command them.

, Lord Tenterden was more successful, by reason of his
lucid statement of the facts, and of the law applicable to
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them. He seemed to travel with the jury along the right
path to justice.

Lord Denman was a stnkmg mstance of the power
which one man can exercise over other men, when he
combines in his one person the scholar, the lawyer, the
magistrate, the gentleman, Without art, certainly without
the appearance of art, he won the confidence of juries.

We sometimes hear praised the careful summing up of a
painstaking judge. But how often is a summing up too
minutely careful, setting the facts and combinations of the
facts in every possible light, going over them again and
again, and distinguishing slight shades from still slighter
shades, until every juryman and every listener is in a state
of bewilderment, from which it is hopeless that the jury can
recover, with their faculties in a state fit for deliberation.
When I was a young man, I several times'hcard one of our
most learned judges sum up, in this manner, circumstantial
evidence ; and some of his successors have had the same
fault. Unfortunately, too, this fault, or weakness, or want.
of skill, is more frequently shown in the most important
trials, those of which the result affects the life of the
accused—trials for murder. The importance of the trial
very properly makes the judge as careful as it is in his
power to be; but it unfortunately happens that the more
care a judge of this character takes, the more inefficient he
becomes.

But I have wandered from the subJect I propose to can-,
sider : the power to try civil causes in the superior courts
without juries ; and I have been discussing the character-
istics of certain judges as ‘evinced chiefly in the trial of.
criminal causes.

I return then to our subject. Ugfortunately®it is not yet
become the practice of parties to consent to dispense with
juries. I will try to account for this. When there is a
difference between two parties, one may be in the right, and
the other in the wreng ; but it often happens that both arg
in the wrong, one being more wrong than the other, The
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one in the right, or least in the wrong, needs’a remedy.
He is the most likely of the two to go to law, and he is the
most likely to desire that sort of trial which is the most
likely to bring the truth to light. He would most likely
prefer the judgment of a single judge, a lawyer accustomed
to sift and weigh evidence, to the verdict of twelve men
taken by lot from the very miscellaneous classes of persons
of whose names the jury lists consist. On the contrary,
the party in the wrong, or least in the right, is interested in
withholding a remedy. He is not the one to commence
proceedings; and if proceedings are taken against him, he
would most likely prefer the chance of a verdict of a jury
in his favour, to the probability of the judgment of a single
judge against him., He is not likely to give his consent to
a trial without a jury.

What has happened in the county courts may serve to
illustrate what I mean. In the case of a difference not
within the ordinary jurisdiction of the county courts,—for
instance, a dispute involving a question as to the title to
land,—the parties in difference may, by consent, give a
county court jurisdiction between them, and thus avoid the
delay and expeuse of a trial at the assizes. Consents of
this sort are very rarely given, and inquiries have been
made as to the cause of this. Some have suggested the
reason to be the interest which the lawyers, by whom the
parties in difference are advised, have in preferring the more
,expensive remedy ; but I have formed an opinion that the
true cause is the natural disinclination of a wrongdoer to
facilitato a remedy for the wrong he has inflicted, and his
natural disinclination to do that which may lead to his
being compelled to make restitution. He cannot be ex-
pected to consent to a cheap remedy. He is more likely to
hope that his opponent will, for want of means, be unable
to proceed to trial at the assizes, involving, among other
great expenses, the maintenance of witnesses for days at an
agsize town. Universal experience tells us that the game
of the wrongdoer is, by delay and increase of expense, to
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wear out the means and hopes of the person whom he has
wronged.

I am inclined to think the better way would be to permit
any sort of action to be brought in a county court at the
option of the plaintiff, giving the defendant an equal option
to remove into a superior court any cause involving a
question not now within the ordinary jurisdiction of the
county court. A person who would refuse an express
consent to an action being brought against him, might,
nevertheless, not care to take the trouble and incur the
expense of removing it when actually brought. Here,
again, what I mean is illustrated by what has happened in
the county courts. In any of those courts any cause is,
as a matter of course, tried by the judge without a jury,
unless in some cases either party requires a jury. It is
very rarely that a jury is required. Things take their
course. So I think it would be better in the superior
courts if, instead of the dispensing with a jury being made
dependent on the concurrence of two parties already in
difference, the recourse to a jury were made dependent on
its being expressly required by one of them.

Nevertheless, upon the probable supposition that there
will be in time more and more trials in the superior courts
of common law without juries, I shall discuss the new
functions with which the judges are thus invested. Ilence-
forth, instead of having, in all trials of questions of fact, to
perform the embarrassing duty of assisting others to do
what they could do better alone, they will sometimes find *
themselves in a position in which their function will be to
listen carefully to the evidedce, to sift, and compare, and,
weigh it calmly, to form their impartial couclusions, and to
express them clearly, satisfying their own %onsciences,
instead of endeavourmg, often vainly, to give a right direc-
tion to the consciences of twelve other persons, and making
attempts to lead them to a right conclusion.

I will now consider, as formiug, it will be seen, a part of
our present subject, some of the means of detecting truth
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when hidden in a mass of conflicting evidence. This is
more likely to be effgcted, now that the interested parties
may be heard, than when their evidence was rejected. In
this reference to fhe evidence of intercsted parties I am
anticipating the important subject of a future lecture: the
statute baving the effect of repealing, for most purposes,
the maxim which had always been a very peremptory part
of the law of England : Nemo debet esse testis in proprid
causi, As will be explained in the lecture on this subject,
those who really know the truth, are now permitted, or if
‘they hold back, may be required, and even compelled to give
cvidence. In a trial of a question of fact the truth may
generally be said to be present in court, known to one or
more persons who conceal it : the object is to bring it to
light. Of the various tests of truth, with which the
expericnce of lawyers has made them long familiar, I do
not propose to speak. I intend to confine my remarks to
those tests only which have become uscful by reason of the
evidence of intercsted parties being made admissible.

It sometimes happens that when two persons, both in-
terested, and both from their character or from circum-
stances equally unworthy of credit, contradict each other
_in their evidence, the truth, or the probable truth, may be
elicited from their statements, by the process of comparing
admissions inadvertently made by one against his interest
with admissions inadvertently made by the other against
his interest. Sometimes, too, admissions against apparent
interest are not inadvertent, and are mixed up with false
statements: for the purpose of giving them a show of
candour or a tinge of honesty. Admissions often supply a
clue which may lead to the discovery of the truth, and
they are somethnes elicited from a party by effective cross-
examination, or by a concluding examination by the judge
himself, acting on materials elicited by the counsel in their
examination of the parties or witnesses.

Points of this sort have always been of especial importance

I c
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in the county courts, in which, from their first establishment,
the parties interested have been examined as witnesses.
They became more important, because ‘available in a more
important judicial sphere, from the time' a change of the
law rendered the evidence of interested parties admissible
in the superior courts.

In the county courts, too, these points were, from the
first, of great importance, because questions of fact have
always in those courts Dbeen generally decided by the
judges, the parties scldom having recourse to juries. A
judge who can, with sufficient skill, collate admissions made
by interested parties, each against himself, so as to arrive
at the truth, or probable truth, might find it difficult to
suggest, much more to explain, to a jury such a course of
reasoning, and impossible to direct them or even give them
effectual assistance in the application of it to the questions
under investigation. As it may be thought that some of
the judges of the county courts have derived from their
past experience, so it may be considered certain that the
judges of the superior courts will derive from their future
experience, powers of analysing evidence, the greater from
their minds not being disturbed in the application of the
appropriate tests, by the necessity of finding words by
meauns of which to express to juries the difficult points to
be considered. It may be hoped that some of our judges
may now have an opportunity of becoming, in the history
of their profession, the rivals of Sir William Scott, the great -
master of the art of discovering truth through thé veil df
falsehood. .

If, instead of teaching ybung men, [ were now presumjng
to address the learned persons for whom I am contemplating
a new sphere of utility and fape, I would suggest the
necessxty for (.ulbmg any feelings of lmpatlence, leading to
too early an expression of the effect which is being made
by evidence on the mind. From this fault juries have been
usually free, by reason of their habitually passive demeancur.
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It is a fault to which an active-minded judge may be found
very liable, unless he is most careful to avoid it. The more
immediate bad effect of impatience or hastiness on the part
of a judge may be that, at an early part of the trial, parties
or witnesses may be exposed to censure, which further in-
vestigation or reflection may show them not to deserve.
The more real bad effect is the embarrassment produced on
the mind of the judge himself, if, before having heard all
the evidence, he makes known the impression made on
him by a part of it. A judge who too soon makes known
what is passing in his mind, may not only raise on the one
side hopes, and on the other side fears, either of which
may needlessly embarrass the party subject to them in the
conduct of the cause, but may impose on himself the em-
barrassing necessity, firstly, of rectifying expressed opinions,
and, secondly, of finding terms by means of which fitly to
express the change which his opinions undergo. It is an
undignified position for a judge to find himself obliged to
unsay what he has spoken from the bench, and injurious
to his reputation to be often obliged to do so; but, more-
over, the thing itself is so difficult to do well as materially
to impair the efficiency of a judge in the particular cause
in which it becomes necessary. The process is hardly con-
sistent with the calmness necessary for the right conduct of
a judicial inquiry.

The last act of the trial, the delivery of the judgment,
when all the proofs and arguments have been heard and
considered, is, generally speaking, the earliest period at
which a judge can safely give utterance to his opinions or
his_feelings, and then, so far a¢ is right for the pugpose of
making known the grounds of his judgment, his place is
plainly and fearlessly to declare his opinions and his feel-
ings. I do not say that exceptions will not occur to the
rule I am insisting on, that a judge must carefuily guard
himself against every disposition to impatience. Roguish
claims are sometimes made, and roguish defences are some-

c2



20 LECTURE XLI.

times attenfpted, which cannot be expected to receive from
a man of right feeling any other regard than that of scorn,
or any other treatment than that of being summarily
crushed. Cases of this sort happen frdm time to time,
but they are comparatively of rare occurrence, and the
safest course for a judge is to be slow to perceive them.
It is a fatal error to be too ready to stop causes. Injustice,
or the sense of injustice, thus caused, may be irreparable.
On the other hand, a cause stopped on safe grounds is an
cxcellent precedent, dcterring other suitors from attempts
to practise imposition on courts of justice.

It will be perceived that I anticipate great advantages
to the judicial character from the practice, if it should ever
fortunately prevail, of dispensing with juries. I am also
sanguine enough to hope for still greater advantages to the
character of the English advocate. Sephistry, passion
apart from reason, rhetoric without logic, will no longer be
eflective weapons. Fluency, verbiage, iteration will be
valueless. Clamour, and abuse of parties and witnesses,
and personal display, will not serve as substitutes for argu-
ment. Those men who, now at the bar, adorn their pro-
fession by their real eloquence, their skill in argument, by
their appeals to the feelings, when the feelings are fairly
interested, by language deriving real strength from its
gravity and moderation, will meet with more ample rewards
and honours, and will find many imitators. Then will be
felt the truth of the principle, too often unheeded, that the
advocate is properly the assistant of the judge, bound® t¢
say all that he can fairly say for the party for whom he is
retained, but not justified®in attempting to mislead the
court or jury by the distortion of facts, or by any artifice
inconsistent with a regard for trujh. Those gersons who,
in the struggle for success, have hitherto sometimes more
or less habitually yielded to the temptation to say that for
their clients which a man would not, consistently with
honesty, say for himself, will, when addressing a single
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judge trying questions of fact, find that such practices
must be given up a3 unavailing in each particular case, and
as destructive of the character of the advocates who have
recourse to them. 1 feel assured, not without some ex-
perience to warrant the assertion, that an advocate properly
qualified for his office will find his services useful to his
clients, in proportion to the candour with which, urging all
that may be fairly urged, he abstains from addressing to
the court arguments tainted with falsehold. It is no fanciful
contrast to draw, that on the one side of the high-minded
pleader of causes, the advocate, in the true sense of the
word, who, scorning unworthy artifice, renders good service
in the administration of justice; and, on the other side, of
the hireling, who, with no cther object than that of ob-
taining verdicts,, whether rightly or wrongly, habitually
distorts the facts, and is an unworthy disturber of what,
but for him, might be the pure stream of justice. I believe
that the first class is, in these times, becoming more
numerous, the latter class more rare. [ firmly believe that
the more frequent trials of questions of fact by experienced
judges, instead of inexperienced jurymen, become, the
sooner will the class of unworthy hirelings vanish from our
tribunals, and the sooner shall we sce realized the theory,
that the advocate is an assistant judge. Need I dilate on
the consequent advantages to the judge, to the litigants,
and to the community ?

. § haye reason to believe that the suitors are better satis-
fied if a judge, deciding questions of fact, states the grounds
of his décision, than if he prgnounces a bare *judgment
fot the plaintiff,” or “judgment for the defendant,” like
the verdict of a jury, for the plaintiff, or for the defendant.
But I should not have adterted to this point, were it not that
I have still greater reason for believing that the lesing party
likes to know why he loses, and is pleased if he can gather
from the judgment, that all facts and arguments, making
apparently in his favour, have reccived due consideration.
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But this, and similar points, occupy doubtless the thoughts
of those who may have now cast on vhem a new class of
duties. To the discharge of those dutigs they will bring
those qualities which make them worthy of their high
position, rendered still higher and more useful by their
becoming now, more than ever, the real arbiters of ques-
tions and disputes arising among the inhabitants of this
great country.
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LECTURE XLII

1. Common Law changed by { 12. Lord Denman's Act.
Act of Parliament. 18. Parties. Wilnesses.
2. Maxim: Nemo debet esse | 14. Husbands and Wives.
testis in proprid causd. 15. County Courts.
3. Maxim abrogated. 16. Criminal Proceedings.
4. Real interest. 17. Acts of Parliament. Blun-
6. Fancied interest. ders.
6. Nominal interest. 18. History of Aect in its Pas-
7. Trustees. sage through Parliament
8. Heir. inadmissible to show inten-
9. Absence of Witnesses. tion.
10. Mischiefs and Absurdities 19. Actual intention.
of Rule, 20. Ezpressio unius est exclusio
11. Witness. Disqualification. alterius.
Crime.

THERE are few subjects more worthy of the attention of a
law student than that which I make my chief instance of
the manner in which modern legislation has changed the
common law. It is, the repeal, cxcept in criminal proceed-
ings, and except in a very few civil proceedings, of the
maxim: Nemo debet esse testis in proprid causi. Until re-
cently, this maxim was a most peremptory part of our law.
Jts direct effect was to exclude the evidence of the parties
to every litigation, and that of their wives and husbands,
and also‘the evidence of persons for whose benefit or pro-
teetion any action was brought or defended ; but it also
excluded not merely the evidence of persons who were
contending for valuableerights, or who had a direct pe-
cuniary interest in any litigated question, but algo the evi-
dence of persons having what could scarcely be designated
as other than fancied interests.

oThe evidence.of a person who was interested ouly as a
trustee was thus excluded. If you lovk at treatises on
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evidence, you will be surprised at the slight and fanciful
grounds upon which the evidence of persons was rejected
upon the supposition of interest.

All lawyers, except the very young, may remember the
waste of time and money spent in disputing, in courts of
justice, the propriety or otherwise of admitting or rejecting
the evidence of persons whose interest, if it could be made
out, was only nominal. The absurdity of an interest only
nominal being treated as a real interest was disregarded ;
and on the ground of it the evidence of a mere trustee
might be rejected, while in the same cause the evidence of
the cldest son and heir apparent of the claimant of a large
property might be received, the law not taking notice of his
interest in the success of his father, because his prospect of
the inheritance was not a direct intcrest, but depended only
on a possibility of his surviving his father and becoming his
heir, and of his father not disinhcriting him.

Therc were other cases in which this rule of law rejected,
on the ground of interest, the cvidence of persons having
no interest that could be supposed to influence them, and
admitted the evidence of persons whose real interest in the
matter in dispute was manifest though not recognized by
the law.

Moreover, it often happens that a business transaction
takes place between two persons without the presence or
intervention of any witness, whether agent or servant or
friend. If in a case of this sort disputes ensued, the party
injured might be, while the law remained unchanged, with-
out a legal remedy by reason of the maxim: Nemo debet
esse testis in proprid causd. In such a case, the only.or
best mode of ascertaining the truth was rejected.

Again, there were cases in whioh the truth‘being known
to the payties only, their evidence was rejected, and the
courts were compelled to attempt to collect it from circum-
stances, detailed by persons imperfeetly acquainted with the
facts. Some one remarked, that the law chose to grope
about in the dark, taking the chance of finding or missing
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the truth, for fear of being deceived by those to whom alone
the truth was knowg.

[ have mentioned only a few of the mischiefs and ab-
surdities consequent on the strictness of the rule rejecting
interested witnesses. The fine distinctions, involved in the
discussion and application of the rule, were the delight of
lawyers whose memorics were stored with the names of
cases in the reports of which these distinctions were to be
found.

For many years these mischiefs and absurdities were
repeatedly and sufficiently exposed in the writings of
Bentham, and of others, who, with the character of lawyers
blended that of philosophic reasoners. At length a partial
remedy was provided by an act of parliament made in
the year 1843 («), and called Lord Denman’s Act.

That you may understand the full import of the enact-
ment then made, you must be informed that up to that time
certain crimes made the evidence of those convicted of them
inadmissible, even in cases in which they were not inte-
rested. Phillipps, in his work on Evidence, writing long
before this statute was made, says(d), “it frequently
“ happens that a witness is suffered to give evidence,
“ because not absolutely disqualified by the rule of law,
“ though he may be far lower in point of credit and real
“ character than another, who is excluded as incompe-
“ tent.”

. Questioning the propriety of the rule which excluded the
evidence of a convicted criminal, Phillipps remarks (c),
¢ although the moral principle of a witness on some former
*sccasion has proved too weakK to resist a passion or temp-
¢ tation of interest, it does not follow that he ought to be
“ accounted Wholly undoserving of credit, when there may
“ be no temptation to lead astray, or where it may be
“ reasonably supposed that the oath he takes, and the fear

(a) 6 & 7 Victoria, chapter 85.
. (b) Phillipps ou Evidence, L. 14.
(c) Ibid. 1. 15.
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“ of the temporal punishment annexed to perjury will not
“ be without influence in causing him ¢o adhere to truth.”
Again, he says (a), “the distinction between offences for
“ which a conviction disqualifies a witness is often purely
“ technical, the whole class of offences which come under
“ the denomination of felony, incapacitate: although in
“ many misdemeanors there may be much more depravity
“ than in some kinds of felony.”

The crimes, convictions of which rendered the criminals
too infamous to be admitted as witnesses, are enumerated
in the chapter of Phillipps on Evidence, from which I have
just been quoting. Among them are treason and every
sort of felony. He proceeds thus(d): “it has been
“ generally laid down by writers on the law of evidence,
“ that every species of the crimen falsi renders the party
“ convicted an incompetent witness. The term crimen
“ falsi is one which has been taken from the Roman law,
“and the precise extent of the signification which it has
“ received in our law appears to be involved in some degree
“ of uncertainty.” Again, he says (c), “it does not appear
“ that every offence which involves the charge of falsehood
“ or fraud will render a witness incompetent.” Some of
the instances this writer gives of crimes of this nature, ex-
cluding the evidence of persons convicted of them, are
forgery, perjury and conspiracy to accuse another of a
capital oftence.

We will now return to the statute, my inspection,of
which has led me into a digression on the subject of in-
competency to be a witness by reason of crime. ‘The pre-
amble of the statute is in' these words: “ Whereas the
“ enquiry after truth in courts of justice is often obstructed
“ by incapacities created by thee present lal, and it is
“ desirablg that full information as to the facts in issue,
“ both in criminal and in civil cases, should be laid before

(a) Phillipps on Evidence, I. 16.

() Ibid. 1.17.
(c) Tbid.
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‘ the persons who are appointed to decide upon' them, and
“ that such personsshould exercise their judgment on the
“ credit of the witnesses adduced, and on the truth of their
“ testimony.”

The first section contains, in a multitude of words
proper to make it effectual, an enactment that no person
offered as a witness shall be excluded by reason of crime
or interest. 1t contains a proviso to the effect that the act
shall not render competent witnesses the parties real or
nominal to any litigation, or their husbands or wives.

The law being thus simplified, hundreds of reported
decisions and hundreds of pages of law text-books may
now be disregarded by the student, and are never thought
of by the practitioner.

The act of pafliament made in 1846 (a), establishing the
modern county courts, renders parties in litigation in those
courts, and their wives, competent and compellable to be
witnesses.

In a great majority of trials in the county courts, the
parties are examined ; and in a great many, they are the
only witnesses. It sometimes happens that a party re-
quires his adversary to give evidence. Whether the enact-
ment just referred to was or was not originally intended as
an experiment, its working was watched by lawyers and
legislators, and appropriate enquiries were made of the
county court judges; and it was at length regarded as a
Sugcessful experiment. My impression is, that the enact-
ment has been especially efficient in enabling parties to
compel from their adversaries admlsslons of the truth which
could not otherwise have been ‘obtained.

However this may be, a statute passed in 1851 (),
contains in ils 2nd section an enactment to the effect that
parties in litigation shall be competent and compellable to
give evidence.

The 3rd section provides, that nothing contained in the

() 9 & 10 Victoria, chapter 95.
(b) 14 & 15 Victoria, chapter 99.
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act shall render a person, who in any criminal proceeding
is charged with an offence, competert or compellable to
give evidence, or shall in any criminal proceeding render
any husband competent or compellable to give evidence
for or against his wife, or any wife for or against her
husband.

The 4th section provides, that nothing contained in the
act shall apply to any action, suit or proceeding instituted
in consequence of adultery, or to any action for breach of
promise of marriage.

Looking at the statute, you will perceive that the second
section does not make the evidence of wives or husbands
of parties admissible, But for the known history of this
statute, it would be difficult to suppose that this omission
was intended. The omission would seem to be one of
those blunders often met with in acts of parliament: other-
wise the mention, in the third section, of husbands and
wives would look like a blunder of that sort. These
mistakes usually happen by reason of a clause being altered
in the passage of a bill through parliament without heed to
other clauses or sentences in which alterations should also
be made to make the whole act consistent. In time, you
will be surprised at the many instances of blunders of this
sort to be met with in the books of reports, giving rise to
an infinity of puzzling questions. One of these instances
is, the discussion in courts of justice of the effect of the
very statute last referred to. e

Soon after the passing of the statute, a question arose in
the Court of Exchequer (a), and afterwards in the*Court of
Queen’s Bench (b), whether the statute did not by impli-
cation make admissible the evidence of the wife of a party
to a suit. Both courts decided that the statute had not
that effect. TFrom this opinion, Mr. Justice Erle dissented,

(a) Barbat v. Allen, 21 Law Journal, New Scries, Exchequer, 155,
1852. .
() Stapleton v. Croft,21 Law Journal, New Series, Queen’s Benca,
247, 1852.
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on the ground that “the law relating to the exclusion of
“ evidence on account of interest gave effect to the principle
“ of wuniting the inferest of husband and wife. If the
 husband was exeluded on account of interest, so also was
“.the wife on account of her united interest; and if the
“ capacity of the husband was restored, the wife became
¢ thereby also capable.”

Founding his opinion against the competence of wives
on the ground of their not being mentioned in the second
section, Mr. Baron Pirke said, “the only colourable
“ argument in favour of the defendant” (the defendant’s
wife had been tendered as a witness on his side and re-
jected) “is that founded on the language of the subsequent
“ section, in which it is provided, perhaps unnecessarily,
“ that nothing in the act contained shall render the husband
“ or wife competent or compellable to give evidence for or
¢ against each othergin criminal proceedings. It is said,
“ that from these negative words we may imply the affirma-
“ tive proposition, that they are to be competent in other
“ cases, | think we ought to make no such implication.
“ The third section is not so fully worded as it might have
“ been, and perhaps only mentioned criminal proceedings as
‘ those in which husband and wife were most likely to be
“ offered as evidence against each other, leaving the law in
“ all other cases as it stood under the former section.”

Chief Baron Pollock, by whom the evidence of the
defendant’s wife had been rejected, said : “ the third section
“ of the recent act is not open to the explanation suggested
“ by my brother Parke; for Lord Truro, in one of his
“ public judgments explains exactly how it came to be so
 framed : while, however, I allude to that, I must at the
“ game time say that the history of a clause in a statute,
“ attested by the personal knowledge of members of the
“ legislature, is certainly no ground of decision in a court
*“ of law; and I think it right to guard myself against the
“ supposition that we could resort to such means to find
“ dut the meaning of a statute, Lord Truro stated, that

Y



30 LECTURE XLII. |

“ when the bill was before the House of Lords, he moved
“ that the clause (words) which gave the courts of law the
“ power of examining the wife be struck out: and it was
“ struck out accordingly. In the body of the bill, however,
“ and in another clause, there was a provision against (a)
“ the reception of the evidence of the wife in certain cases,
“ and in the trial of criminal offences. That clause, by an
“ oversight, and in consequence of the late hour at which
“ the bill was discussed, had been permitted to remain;
“and one of the judges, secing that the evidence was re-
“ ceivable in certain specified cases (b), assumed that it
“ was receivable in all, although the general clause had
 been struck out. It must be admitted that a scintilla
“ of argument for the defendant may be founded on the
“ construction of the language of this third section, thus
“ inserted ex majori cauteld. But the first section goes
“ the other way: and I think that the iuference from that
“ section is stronger than the somewhat feeble inference
“ deducible from the third; and, consequently, that the
‘ wife of the defendant in this case was inadmissible as a
¢ witness.”

Lord Campbell said : * My opinion is, that it would be
“ an improvement in the mode of administering justice to
“ admit husbands and wives under certain restrictions.
“ They ought not to be admissible in criminal cases; and
“ no communication which has passed between them con-
¢ fidentially ought to be disclosed by them. But, with
“ these exceptions, I think the administration of justice
“ would be furthered by admitting their evidenge for or
“ against each other. IIowever, 1 can only look to the
“law as it exists, and to what the recent statute enacts.
“ We cannot look to the historyof the statute, or to the
“ private intention of the framer of it, or to any mistake

() In the Law Journal, the words ¢ power given for"’ should evi-
dently be “ provision against.”” I have corrected this in my extyact,
(b) What ¢ specified cases 7’
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“ which is suggested to have occurred in the passage of the
“ bill through parliament. 'We must look to its words.”

Differing from Mr. Justice Erle, Lord Campbell says :
“ One reason given for the exclusion of the wife of a party
*“ is to preserve the peace of families; and it is not rested
“ merely on the yround of interest. Lord Coke, Lord
“ Hardwicke and other most eminent judges and text
“ writers have so laid it down ; and it has been said, that if
“ this practice were permitted, implacable enmity might be
¢ produced between husband and wife.”

Again, Lord Campbell says: “ The wife is not a party to

¢ the suit in which her husband is plaintiff or defendant,
“ although they are, in the contemplation of law, one
“ person. It might as well be said, that under a judgment
“ in an action against a husband scparately, the wife could
“ be taken in execution, because husband and wife are one
“ person in law. It seems to me, therefore, that under sec-
“ tion two the wife remains incompetent as before. Stress
“ is then laid on section three. If it were a doubtful question
“ under section two, section three might afford a fair argu-
“ ment on the ground that expressio unius est exclusio alte-
“ rius. But I must say that, after deliberately considering
¢ the matter, I think it was the express intention of the
“ legislature to exclude wives in civil cases. If that be so,
“ gection three will not assist ; and the wife still remains in-
“ competent, as at common law. Such is the opinion ex-
« presscd by Lord Truro and the Court of Exchequer.”
* Notwithstanding my having brought together in this
lecture these long extracts, I recommend you to read the
whole of these two cases of Berbat v. Allen and Staplcton
v. Croft. Iregard them as fair specimens of discussions on
the effect of .statutes, the construction of which is made
difficult by blunders contained in them. In this point of
view you will find them instructive reading.

As respects husbands, that the act left their evidence
inadmissible in cases in which their wives were parties was
bitt of little importance, inasmuch as, except in a few pos-
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sible, but rare, cases, the husband of a married woman is
always made a party in every action ip which she is made
a party. In every such case of a husband being a party to
an action, the statute makes his evidence admissible as that
of a party. '

As respects wives, the statute was, in practice, found in-
conveniently defective. Accordingly, in conformity with
the opinion expressed by Lord Campbell, an act of par-
liament was made in 1853 («), by the effect of the first and
fourth sections, of which, the husbands and wives of liti-
gating parties, whether interested or nominal parties, are
now competent and compellable to give evidence. The
second section provides that nothing in the act shall render
any husband competent or compellable to give evidence for
or against his wife, or any wife for or against her husband,
in any criminal proceeding, or any proceeding instituted in
consequence of adultery. The third section is obviously
intended to prevent the law infringing on the confidence
which should exist between husband and wife. It is in
these words: “ No husband shall be compellable to dis-
¢ close any communication made to him by his wife during
¢ the marriage: and no wife shall be compellable to dis-
“ close any communication made to her by her husband
 during the marriage.”

I trust that you are now made familiar with the almost
entire change made by the statute law in respect of the
common law rules for the exclusion of the evidence of in-
terested persons. -

(@) 16 & 17 Victoria, chapter 83,
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1. Libel. 18. Cheating at Cards or other
2. Slander. Games.
3. Differences. 14. Smashers.
4. Slanderous Words. 15. Words. ll[eaning.
6. Crime. 16. T'echnical Words.
6. Infection. 17. Slang.
7. Trade. 18. Cu‘i’libet in sud arte creden-
8. Livelikood. um.
9. 0};;;_ o0 19. Opinion. Evidence.
10. Actual Damage. 20. Erperts.
11. Abuse. ) 21. Medical Jurisprudence.
12. Blachleg. 22. Loreign Law.
23. Scotch Law.

As one of the chief instances of parts of the common law
changed by acts of parliament I have selected the law of
libel.

To present properly this subject to your minds, it is
convenient to speak in the first place of the distinction
between slander and libel. According to the technical
meanings of those terms I thus define them. Injurious
words spoken only, not written or printed, are slander. De-
famatory words, written or printed, are a libel. Slander
and libel are the two species into which is divided one
genus of injuries consisting of injurious words.

*For slander an action is maintainable by the pers8n
injured. For a libel an action may also be maintained by
the person libelled; or the pubNsher of the libel may be
indicted and punished as a criminal.

I desire your close attegtion to the differences between
slander and libel which I intend to place before you, and by
means of which I mean to exemplify my favorite way of
teaching ; that of dwelling on points of difference between
two similar things, and so conveying clearly to the mind
the*details of both.

1L D
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Slanderous words, for which the law provides a remedy,
are of two classes; the first consistii g of plainly injurious
words for which an action may be maintained, whether
they do or do not cause actual damage; the second con-
sisting of words which, though not plainly injurious, are
disparaging, and are intended to cause, and actually do
cause, damage. For words-comprised in the first class an
action lies, even when the injury does not cause mischief:
injuria sine damno. To bring words within the second
class there must be both injury and damage: injuria et
damnum; the iujury resulting from the wrongful in-
tention, the damage being the actual result.

The first of the two classes into which I have thus
divided slander is thus well described by Stephen, in his
Commentaries : “ When a man utters any thing of another
“ which may either endanger him in liw by impeaching
“ him of some punishable crime,—as to say that he hath
“ poisoned another, or is perjured; or which may exclude
“ him from society,—as to charge him with having an
“ infectious disorder, tending so to exclude him ; or which
““ may impair or hurt his trade or livelihood,—as to call a
“ tradesman a bankrupt, a physician a quack, or a lawyer
“ g knave; or which may dispurage him in an office of
¢ gublic trust,—as to suy of a magistrate, that he is partial
“ and corrupt.”

I shall now speak of the second of the two species into
which I divide defamatory words: those in respect of
which an action can be maintained when the person
speaking them intends to cause, and by using them
actually does cause, damhge to the person of whom he
speaks. Of the many words of this sort 1 select a
few of the most common by way of example; namely,
rascal, scoundrel, villain, cheat, swindler. To apply any of
these abusive terms to a man does not imply that he has
been guilty of a crime for which he may be punished, as
does either of the words, traitor, murderer, thief, perjurer.

In the year 1858, the curious question was discussed in
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the Court of Exchequer («), whether a person can maintain
an action against anether who calls him a blackleg without
causing him actual damage. The four barous present at
the argument were equully divided. Baron Martin and
Baron Bramwell thought, that by the word blackleg is
meant a person who cheats at cards or other games; and, as
a person may be indicted and punished for cheating at cards
or any game (), the word imputes an indictable crime, and
is, therefore, actionable without actual damage. Chief
Baron Pollock and Baron Watsen thought that a man
might be a blackleg without being a cheat. Indeed, the
chief baron gave this amusing and well-expressed definition
of the term : “ A person who gets his living by frequenting
“ race-courses and practising games of chance and skill,
¢ constantly betting with the best odds he can obtain in his
“favor, giving tlfe least odds he possibly can, doing this
“ with the view of making money, but not necessarily dis-
“ honest in so doing or cheating in the sense in which the
¢ word is used in the common law or statute law.”

There is one word which I thiuk has so become a part
of our language, with a certain meaning, that I think no
court of justice could doubt that it imputes an indictable
offence ; 1 mean the word smasher, meaning a person whose
unlawful trade it is to pass bad money. There are scores
of smashers who are well known to the police officers as
pursuing that trade. 1 do not doubt that to be called a
smasher is an injury for which a person may sustain an
dction, without being able to prove that he has sustained
actual damage.

Wlhen you read the report of the arguments as to the
word blackleg, you will perceive that the barons treat the
word as having so becomge a part of the English language
as to be susceptible of interpretation by a court without the
aid of evidence, two of them thinking that it impfied guilt,

(a) Barnet v. Allen, 27 Law Journal, New Series, Exchequer,
413, 1858.
(D) Statute 8 & 9 Victoria, chapter 109, scction 17, 1845.
D2
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and two of them thinking that it had not of necessity that
import. They appear to have thought it not to be a word
of the meaning of which evidence could be given. This
leads me to another important point; namely, that there
are in most arts and trades and pursuits technical words,
the meanings of which are not generally known, and which
courts and juries may be informed of by the evidence of
witnesses, engaged in the arts, trades or pursuits, in which
the words are used. I must resist the temptation to give
instances of this practice. The point is too plain to need
illustration by instances, and [ must not digress too much
from the proper subject of this lecture—the law of slander
as introductory to the law of libel. This is, however, not
an unfit place to give you some general instruction on a
most interesting point, as I now proceed to do.

Often have you and other young men when walking with
a farmer over his fields, with a printer or a maunufacturer
through his workshops, or with a sportsman across -the
country, or chatting with a seaman on the deck of a ship
or in a boat, been gratified by the explanations given you
of technical terms, and you have, with the meaning of
words, reccived an increase of substantial knowledge. On
such occasions you have the benefit of one of the truths
contained in the law maxim : cuilibet in sufi arte perito cre-
dendum est. In like manner, judges and juries are con-
stantly told by surgeons and artists, and farmers and land
surveyors, and merchants and tradesmen and workmen,
and sportsmen and gamekeepers and seamen, and’ persons
of all sorts of professions and trades and pursuits, the
meaning of technical words in use.

But I ought not to overlook the language called slang;
some words of it, such as smasher, meaning a passer of
bad coin, and beak, meaning a justice of the peace, have
by frequent use obtained a known meaning, of which any
Jjudge or jury may be expected to take notice; but now
and then a slang word is used, the meaning and application
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of which jt is necessary to ask a policeman or some other
person likely to be well informed on the point.

But the maxim cuilibet in sufl arte perito credendum est
is of still greater value, than as pointing out the right source
from which to learn the import and application of techni-
calities. It is an cxpression of the rule, that the opinions
of skilful persons are often of necessity reccived by courts
and juries to guide them in the discussion and decision of
litizated questions. The opinions of farmers as to the
management of land, or of sailors, as to the management
of a ship, are often of great value; but the instances in
which the opinions of professional witnesses are received
are innumerable. Witnesses of this sort are in some coun-
tries called experts. This word is hardly yet adopted by
English lawyers.

Of this class®of evidence you are aware the most
common is-that of surgeons and physicians, whose opi-
nions of the causes of death, or of diseases, and us to the
proper or improper treatment of wounded and sick persons,
are often indispensable. Questions relating to death, dis-
eases, poisons, medicines, surgery and anatomy, and many
kindred topics are so frequent in courts of justice, that a
science called medical jurisprudence or forensic medicine is
one of the favorite studies of members of the two pro-
fessions, the medical and the legal, the members of which
have thus, as it were, a science common to both. This
reminds you of some trials you have been present at, and
8f Many of which you have read reports in the newspapers,
especially some celebrated trials for murder.

A very remarkable instance, hot merely of the admissi-
bility, but of the necessity, of evidence of the opinion of
experts remains to be myentioned. When in a court of
justice a question of foreign law arises, the judges do not
seek information from books, nor do they make use of any
casual knowledge of their own. They must be informed
th.e state of the foreign law by an expert, a lawyer of the
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foreign country, sworn like any other witness, and then
stating his opinion.

Nay, strange as it may scem to you, if a question of

" foreign law arises before a jury, the point is treated, not as
involving a question of law to be decided by the judge,
but as a question of fact on which the jury is to find a
verdict,

English lawyers are greatly interested when listening to
the.evidence of a foreign advocate, or, as more commonly
happens, of a Scotch advocate. The law of Scotland,
differing, as you know, from ours, is regarded by us as
foreign law.

An act of parliament (¢) passed in 1859, enables any
court of justice in any part of the Queen’s dominions to
ascertain the law, applicable to any state of facts, as admi-
nistered in any other part of the Queeh’s dominions, by
stating a case for the opinion of a superior court of justice
of the country, the law of which it is desired to ascertain.
For giving effect to this object the statute contains several
clauses. As it only gives a power, which may be exer-
cised or not, it follows that cascs may still arise in which in
an English court Scotch advocates may be called to prove
points of Scotch law.

When 1 began this lecture I intended it to be a little
treatise on the law of libel, illustrated by parts of the law
of slander. I find it, in the result, to be a discourse on
slander only, with a digression on the import of a maxim
of general interest, but also of especial use with referende
both to slander and libel. I now think it convenient to
make a pause and to resétve the law of libel for my next
lecture.

(a) 22 & 23 Victorit, chapter 63.
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IN an enumeration in the Institutes (@) of injuries for which
the Roman law provided remedies, one injury is thus spe-
cified : ** Si quis dd infamiam alicujus libellum, aut carmen,
“ aut historiam, scripserit, composuerit, ediderit, dolove
“ malo fecerit, quo quid eorum fieret.” I quote this passage
because of the use in it, with reference to defamation, of
the word libellus, a little book, the origin of the English
technical word libel.

With us a libel may, as explained in my last lecture, be
thus defined: defamatory words, written or printed.
Whether such words are written or printed in a book, a
letter, a newspaper, or in any other form, they are still
termed a libel. Our word libel has nearly the same
meunmg as the Roman law phrase : libellus famosus. The
Wword libellus did not, with the Romans, of itself import an
injury. It meant only a little book. If a book had the
effect of defaming any one, then it became libellus fa-
mosus.

One of the qualities ofs a definition of the meaning of a
word should be to be comprehensive, if possible, of every-
thing which the word designates. With reference to this
quality my definition of a libel,—defamatory words, written

¢ (a) Institutes, 4, 4, 1.
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or printed, is defective; inasmuch as it does not include a
defamatory picture which, according t. our law, is a libel.
Like many definitions, useful for practical purposes, you
must be satisfied with my definition, though it may some-
times need explanation with reference to particular points
as they arise.

In another aspect also my definition is imperfect. Tt
does not comprise what is called a treasonable libel or a
seditious libel, or a blasphemous libel, happening not to
defame any person ; but the publisher of which may never-
theless be punished as a libeller.

There is, in the courts in which the practice is according
to the canon law and the civil law, yet another use of the
word libel. In those courts, the Ecclesiastical Courts and
the Adumiralty Courts, of which I hope to treat in future
lectures, the complaint or charge made by the plaintiff in a
suit, against the defendant, is called the libel.

Returning to the subject of libel, according to the
common law use of the word, I desire your renewed
attention to the chief difference, spoken of in my last
lecture, between slander and libel. As you were then told
slanderous words, for which a person of whom they are
spoken may maintain an action, must either impute to him
a crime for which he may be punished or tend to exclude
him from society, or tend to damage him in his trade or
livelihood, or to disparage him in an office of trust, or they
must be intended to do him damage and actually have tha
effect. Tt

The law is very different in respect of a libel. Whether
it is that the law treats with greater severity words written
or printed, because they are more deliberate than spoken
words, or whatever be the reason. the restrictions in respect
of slander do not apply to libel. Any defamatory words,
written or printed, are a libel, and the law provides a remedy,
whether they do or do not impute a crime, or have or have
not any of the injurious tendencies just referred to, or
whether they are or are not intended to do actual damage,
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or whether they have or have not that effect. Any state-
ments, any remarkq any arguments, any insinuations, any
epithets, any words of any sort tending to degrade or dis-
credit a man in the opinion of others, or make him con-
temptible or ridiculous are, if written or printed, a libel in
respect of which he may maintain an action or prosecute
the libeller as a criminal.

This being the comprehensive state of the law of libel, it
may seem strange, considering the freedom with which the
motives, and conduct, and characters of men are, now more
than ever, brought into publie, and discussed, and impugned
and ridiculed, that there are comparatively so few actions
and prosecutions for libels. This may be accounted for in
several ways. In the first place there prevails, especially
among public men, a feeling that the advantages of the
frecedom of the press are so great and so essential, that it is
wise to overlook many abuses of it, rather than incur any
risk of impairing its utility. In the next place, many a
man libelled unjustly, conscious of the rectitude of his in-
tentions, strengthencd by the sympathy of his friends,
trusting to the impartiality of others, feels that he may
overlook the attack without real risk to his reputation, and
that he may thus deprive, as far as he can, his defamer of
the satisfaction of knowing that his sting has done its work,
that of causing annoyance to be remedied only by a re-
course to litigation, and its incident evils. In the third
place, it is to be hoped that many men are influenced by

* their religion, of which one of the chief precepts, if not the
chief precept, imposes on all, as a duty, the forgiveness of
injuries. In the New Testament you find passages which
serve to apply the spirit of this precept more directly to
those who are injured by calumny.

I have glanced at the next difference between slander
and libel. For slander the person injured may maintain
an action, but the slanderer cannot be punished as a
criminal. For a libel & person injured may maintain an
dction, or the libeller may be indicted and punished as a
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criminal. This difference may be attributed to the forbear-
ance due to the haste with which word; may be spoken as
compared with the deliberation with which words are
written or printed, or to the greater publicity and perma-
nence of a libel, and its greater tendency to provoke a
breach of the peace. In few words, slander is regarded
only as a private injury; libel, both as a private injury and
as a crime,

I must now bring forward a topic for which a more
appropriate place might be, a description of the jurisdiction
of the Court of Queen’s Bench, but which so directly con-
cerns the subject of libel, that it cannot be omitted from
this lecture. For a libel, the prosecution may be by indict-
ment. But for this offence, as for any misdemeanor, that
is, any crime not being treason or felony, the offender may
be prosecuted by means of what is called & criminal infor-
mation filed in the Court of Queen’s Bench. A criminal
information cannot be filed, at the instance of any other
prosecutor than the Attorney-General, except by leave of
the court.

You have often read in the newspapers reports of appli-
cations for leave to file criminal informations for libels.
This mode of prosecuting a libeller is usually preferred to
an indictment. 1t is also preferred to an action to recover
damages. The reason of this preference is, that the judges
of the Quecn’s Bench will never grant leave to file an infor-
mation, unless the prosecutor expressly denies the truth of
the assertions against him. It often happens that an inio-
cent man, libelled, is glad to resort to this means of promptly
clearing himself by his own oath, without waiting an in-
definite time for an opportunity of vindicating his character
at the trial of an indictment or action. The effect is that,
in very many cases, leave to file the information being
granted, the person to be prosecuted, especially if the
publisher of a newspaper, is satisfied by the oath of the
prosecutor, withdraws the defamatory imputation and p.xys
the costs; and so the matter ends.
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The powers of the judges are so prudently and ably
exercised in the diSposal of applications for leave to file
criminal informations, that the Queen’s Bench may with
truth be said to have acquired the character of a court of
honor. Their intimations as to concessions and apologies,
which ought to be offered and accepted, are usually willingly
acceded to by the parties interested to the great relief and
advantage of both.
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1. Libel not published. 16. Libel. «Privileged Commu-
2. Libel. Publication. nication.
3. Letter. 17. Servant. Character.
4. Anonymous Letters. 18. Honesty. Good Faith.
6. Qui fucit per alium fucit per | 19. Malice. Bad Faith.
se. 20. Advocates.
6. Libel. 21. Business Letters.
7. Trespuss. 22. Literary Criticism.
8. Assault. 23. Public Men.
9. Imprisonment. 24. Press. Freedom.
10. Distress. 25. Abuses.
11. Servant. Negligence. 20. Injuria sine damno.
12. Agent.  Responsibility. 27. Damnum absque Injurid.
13. Necessity. l 28. Resentment.

14. Soldiers. Duty. i 20. Revenge.,
16. Postman. i

Looxing again, at the beginning of the last lecture, at the
passage quoted from the Institutes, you will perceive that,
according to the Roman law, the guilt in respect of a de-
famatory book, or poem, or story, consisted in the writing
it, the composing it, or the publishing it, or the maliciously
causing it to be written, or composed, or published. The
English rule on the same point may be thus more simply
expressed @ the guilt in respeet of a libel consists in the
publication of it. With us, merely to write and not publish,
what would, if published, be defamatory, is not an injury
to the person to whom it relates; nor is it a crime for which
the writer may be punished. A man may amuse himself
by writing strictures on another person, not intending to
make them known. Without any fault on his part, they
may be secn by other persons, for instance, by an officer of
the law making a justifiable scarch, or by an unjustifiably
inquisitive person; or the paper on which they are written
may be carelessly lost or inadvertently parted with, or it
may be stolen. Again, in the case of a writing with an in-
tention to publish, one effect of our law is to give an
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opportunity to the offender to change his mind. In such
a case a locus peenifentia is of great value.

It has, however, been decided (a) that a person who
writes a libel in One county with intent to publish it, and
afterwards publishes it in another county, may be indicted
in either. This decision, and some arguments used by two
of the judges by whom it was delivered, Lord Tenterden
and Mr. Justice Holrvoyd, have been supposed to render it
doubtful whether the law is rightly stated when it is said
that only to write, without publishing, a libel, is not an
offence. But, if the arguments are carefully looked at, it
will be seen that the judges still treat publication as the
completicn of the offence, and though they speak of the
writing a libel, intended to be published, and afterwards
published, as an indictable offence, they do not so speak of
the writing a libel not afterwards published. The publica-
tion reflects on the writing a criminal character which,
without publication, it would not have.

You of course understand that by the word publication
is not, when applied to a libel, merely meant the making it
generally public, as when a book is sold or given away or
a placard distributed. To publish a libel is to part with
the possession of it. To send a libellous letter to a person
is to publish it to him; even if he be the person defamed.
To give a defamatory writing to a friend is to publish it to
him. To read it aloud to others is to publish it, unless, of
course, as may well happen, this is done inadvertently
without a previous knowledge of its tenor. The instances
of publication just mentioned are given by way of example.
Your own observation will supply many other examples.
It might be enough for me to repeat, that to part with the
possession of a libel is a, publication of it; but I think it
better to illustrate the proposition by citing, from the case
I have just referred to, parts of the arguments of the
judges.

One of the points which that case serves to establish is,

(:z) The King v. Sir Francis Burdett, 4 Barnewall & Alderson, 95.
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that to post a letter, cven though sealed, containing a libel,
is to publish the letter in the county intvhich the post office
is situate; and the person so publishing it may be indicted
in that county. t

M. Justice Best said : “ But supposing it to have been
“ sent by the post, my opinion is, that such a sending of it
“ amounted to a publication. 1t is assumed that publi-
“ cation eans a manifestation of the contents. 1 deny
“ that such is the meaning of publication. In no part of
“ the law do I find that it is used in that sense. A man
¢ publishes an award ; but he does not read it. Again, he
¢ publishes a will; but he does not manifest its contents to
“ those to whom he wmakes the publication; he merely
“ desires the witnesses to take notice that the paper to
“ which they affix their different attestations is his will.
“ So in the case of libel, publication is nothing more than
“ doing the last act for the accomplishment of the mischief
“ intended by it. The moment a man delivers a libel from
“ his bands his control over it is gone; he has shot his
“ arrow, and it does not depend upon him whether it hits
“ the mark or not. There is an end of the locus peeni-
“ tentie, his oftence is complete, ail that depends upon
“ him is consummated, and from that mmoment, upon every
“ principle of common sense, he is liable to be called upon
“ to answer for his act.”

Mr. Justice Holroyd said : —¢ But whether it was sent
“ away or parted with by the defendant in Leicestershire,
“ open or sealed, makes, in my opinion, no difference with
“ respect to the question, whether it was, in point of law,
“ published by him in that county or not, so far as to give
“ the jury of that county jurisdiction over that fact. In
“ Coke’s Reports () it is laid down that a scandalous libel
“ may be published traditione, when the libel, or any copy
“ of it, is delivered over to scandalize the party. So that
“ the mere delivery over, or parting with the libel with that
“ intent, is deemed a publishing. It is an uttering of the

(a) 5 Coke’s Reports, 126 a. ‘
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““ ]ibel, and that I take to be the sense in which the word
“ publishing is used® in law. Though in common parlance
“ that word may be confined in its meaning to making the
“ contents known to the public, yet its meaning is not so
“ limited in law. The making of it known to an individual
“ only is, indisputably, in law a publishing.”

You readily perceive the good policy of the law in
treating as a crime the sending to a person a sealed letter
in which he is himself defamed. The tendency is manifest
of letters so sent to lead to breaches of the peace. But
the injury caused to private feclings by letters of this sort,
sometimes anonymous, is often very great.

Moreover, our word publication comprises in its meaning
the causing a libel to be published, an offence which, in
the passage I have quoted from the civil law, is referred
to distinctly frdm that of publishing it.  According to
English law, a person by whose direction an injury is done
by another, is himsclf guilty of the injury: qui facit per
alium facit per se. Thus a person who causes the pub-
lication of a libel publishes it; a person by whose orders
or authority a trespass is committed is a trespasser; a
person who directs another to assault or imprison a third
person is, if obeyed, guilty of the assault or of the false
imprisonment. For example, a landlord is responsible for
an unlawful distress made by a bailiff acting under his
authority; and a person who unlawfully gives a person in
charge of a constable is guilty of false imprisonment. This
%s indeéd in conformity with a rule of the Roman law (a):
is damnum dat qui jubet dare, cnlarged on in the doc-
trine () “ non solum autem is Mmjuriarum tenetur, qui fecit
“ injuriam, id est, qui percussit: verum ille quoque tenetur,
“ qui dolo fecit injuriam, vel qui procuravit, ut cuimala
“ pugno percuteretur.”’

The maxim, qui facit per alium facit per se, expresses
one ground of that part of our law which, as you have read

(«) Digest, 50, 169.
(b) Institutes, 4, 4, 11.
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in a former lecture, makes a master liable for the conse-
quences of his servant’s negligence, ¢ausing damage to
another, provided the negligence occurs in the performance
of a servant’s duty to his master. '

With us a person, who by the authority of another in-
flicts an injury, for instance, publishes a libel, makes an
unlawful distress, assaults or falsely imprisons a person, is
as guilty and as responsible for the injury as the person by
whose authority he acts. This rule, which must operate as
a great check upon wrongdoers, as preventing their having
the assistance of servants and agents, is not inconsistent
with the qualification expressed in the civil law : is dam-
num dat, qui jubet dare; ejus vero nulla culpa est, cui
parcre necesse est. [ apprehend that, consistently with
our law making scrvauts and others obeying orders liable
for their unlawful acts, cases may be supposed in which a
necessity to obey might excuse them; such cases are
doubtless rare, and it may be difficult to suggest examples
of them, I should think that soldicrs under arms, in the
presence of rioters, would be decemed not responsible for
injuries inflicted by them in immediate obedience to the
direct orders of their officer. Military duty and the sol-
dier’s oath of obedience seems to impose on every soldier,
in the position adverted to, an irresistible duty to obey.

However this may be, I find myself unable to suggest
a case in which a person knowingly publishing a libel might
be entitled to the benefit of the doctrine: ejus vero nulla
culpa est, qui parerc necessc est; unless, perhaps, that df &
postnan dclivering according to his duty a letter addressed
in libellous terms. The case is not imaginary ; for I re-
member an instance of a gentleman being prosecuted for
sending by the post a letter so addressed, as to impute to
the person to whorn it was directed that she was an adul-
teress. The legal duty of a postman to deliver promptly
every letter entrusted to him was, until lately, strengthened
by his oath of office, and is now so strengthened by a
solemn declaration to the same effect as the former oath.'
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But defamatory words may be spoken, or a defamatory
writing may be publshed, under circumstances which pre-
vent either being treated as slanderous or libellous. In
every such case tlte words or writing are said to be a pri-
vileged communication,

Of these privileged communications the instances are

innumerable. The most familiar of all is that of a person
answering, whether verbally or in writing, an enquiry as to
the character of a servant, who, having left his service, is
-seeking another place. In such a case it often happens
that the person, of whom the enquiry is made, is not only
justified in law, but bound in point of morals to state what
he knows or believes, however disparaging it may be, of
the servant. Honestly and in good faith performing "this
duty a person is free from all responsibility for what he
says or writes, even though he may be mistaken in the
character he gives. But he must act in good faith ; and if,
in giving a bad character, he is influenced by malice, the
privilege is lost, and he is as liable as if he had spoken or
written without any enquiry being made of him.

You are not to infer from what I have just said, that to
invest a statement with the character of a privileged com-
munication it is necessary that it should be an answer to
an enquiry. It may, obviously, often happen that, to pre-
vent mischief, or under the influence of some other good
motive, one person may find it his duty to volunteer, in good
faith, information or warning to another, affecting, though
® may,-the character of a third person. In such a case
honesty and good faith establish the privilege ; bad faith or
malice prevents its existence. «

Again, it is every day the duty of advocates in courts of
justicé to comment, most_ strongly and freely, on the con-
duct and character of parties and witnesses. This duty
gives, for the benefit of their clients, and often for the
public good, a privilege which it is often painful to exer-
cise, and Which is less frequently abused by the lawyers of
th® present day than it was by their predecessors.

1L : E
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Business letters have often, of necessity, as you may
well suppose, the character of privileged communications.
To be safe the writers of them should be careful, when
dealing with the characters of others, to scan their own
motives and the phrases they use, lest any appecarance of
malice should destroy their privilege to write freely.

For the public good, fair literary criticism, though books
may be so treated as to bring the authors into contempt or
ridicule, is greatly privileged. With reference to this sub-
ject, the use of the phrase, fuir criticism, is important.
From unfairness might be inferred malice, by which the
privilege might be lost.

Greatly, must be admitted, is another privilege now and
then abused: that in the exercise of which comments are
made on the conduct and characters of statesmen and other
public men. But so cssential to the welfare of a frce
country has the frcedom of the press become, that every
patriot is content to bear with some of its abuses, lest its
real value and efficiency should be impaired. The right to
criticise freely and fairly the conduct and characters of the
ministers of the Crown, whether chief or subordinate, and
of other public men, is now a valuable part of our law,
originating not in auny legislative enactment, but in usage
and custom. It has been asserted and maintained through
many difficulties, and is now firmly established. Its con-
tinuance can be endangered only by its being permitted to
be used unfairly or for private purposes, or under the
influence of malice. To deal properly with any real abuses
of this sort it is to be trusted that the law will always be
found to have sufficient sirength, when its protection is
invoked.

I must leave you to collect from law books and news-
papers instances, which are sure to attract your attention,
and which are of frequent occurrence, of privileged com-
munications. T only insist on your bearing in mind that to
every privileged communication honesty and good faith are
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essential, and that the existence of malice or bad faith is
destructive of the Brivilege.

The law of slander and libel serves well to illustrate the
difference of which I have said a great deal in several of
my former lectures : the distinction between injuria sine
damno, injury or injustice without damage, and damnum
absque injuri&, damage without injury.

A person, without sustaining any damage, is spoken of,
or written of, as a thief. Ile may maintain an action for
the slander or the libel: injuria sine damno. A master
giving a character says or writes, honestly and in good
faith, that he believes that the servant whose character he
is asked is a thief. By reason of this being a privileged
communication, the servant does not get the place he was
secking. He sustains a rcal damage; but he has no
remedy. This is damnum absque injuri.

A witness censured by a counsel may lose his character.
The sale of a book fairly criticised may be thereby di-
minished. In these and many similar cases, for the damage
sustained there is no remedy. Each is another instance of
damnum absque injurif,

In this respect the principles of English law ave consis-
tent with the principles declared by moralists and divines.
Thus Butler, in his sermons, explains, better than other
writers, that mischief caused without injustice is not, and
that injustice is, a proper object of resentment, the natural
feeling with which men are endowed to lead them to the
“edress of injuries by lawful meauns, stopping short of
revenge, which is the unlawful excess of resentment.
Whenever the law provides & remedy for an injury, it
gives a right direction to resentment, and serves to prevent
revenge. Whenever it denies a remedy for a damage, not
caused injuriously, it enforces on the sufferer the duty of
not resenting that which is not a proper object of re-
sentment.

E2
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By presenting to your minds many of the details of the
law of slander and libel, I have now prepared you for the
details of the legislative changes of the law of libel.

In the trial of a person accused of a crime, the practice
is for the judge, in the course of summing up the evidence,
to inform the jury of the state of the law with reference to
the question before them, and to leave it to the jury to find
a general verdict of guilty or not guilty according to the
effect of the evidence, and of the law applicable to it, on
their own minds. Such was always the practice, except in
cases of persons charged with the publication of libels.

Seeing the general terms in which a libel is defined or
rather described, the question whether a particular writing
is a libel is sometimes difficult to be determined. By rea-
son of the essential difficulty of questions of this sort, hard
often for lawyers to discuss, and for laymen to understand,
or from a tendency on the part of some judges of bygone
times to assume as much power as they could, or in con-
sequence of some unsatisfactory verdicts having been given
in cases in which juries may have been influenced by
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political feeling, or for some other reason, it so happened
that in the coursd of the eighteenth century, judges had
usurped a power which they exercised in the case of per-
sons tried for the publication of libels as for crimes. A
practice became usual for the judge presiding at the trial
of an indictment for a libel, if he thought the paper, charged
to be a libel, had in law that character, to inform the jury
to that effect, and to tell them that the only questions for
their consideration were, whether the defendant had pub-
lished it, and whether the words used had the meaning
attributed to them in the indictment, and to direct them, if
they thought the defendant had published the paper, and
that the words used in it had the meaning attributed to
them, to return a general verdict of guilty.

This practice, if it could have been confined to trials for
libels affecting private individuals, might, by reason of the
frequent difficulties of the sort I have referred to, have
been tolerated as leading more usually to justice than to
injustice. But it prevailed also in trials for alleged sedi-
tious libels, prosecutions for which were formerly a favorite
mode of checking patriotism. In such cases it was in-
tolerable, as being destructive of one of the essential func-
tions of a jury indifferently chosen, that of standing between
the accused and the accuser, however powerful the latter may
be. There have been times when governments needed to
be thus checked.

At the trial of the seven bishops, the Chief Justice

'Wrigﬁt summed up the evidence, and stated his opinion
that the petition presented by the bishops to the king
was a libel. Another judg® Allibone, expressed the
same opinion. Two other judges, Iolloway and Powell,
declared, on the contrary, their opinions that the petition
was not a libel. The general question, guilty or not guilty,
was that which the jury decided. Now had the practice of
the reign of George the Third prevailed before the revo-
lution, the chief justice, but for the circumstance of two of

is colleagues not agreeing with him in opinion, might in
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summing up have left to the jury, as the only question to
be considered by them, whether the bishops had presented
the petition to the king, that being, if proved, a publication,
and directing them, as there could be no question of the
meaning of the words used in the petition, if they thought
the publication proved, to return a verdict of guilty. I am
glad to take this illustration from one of the most interesting
of historical events. 1lad the practice I am discussing then
prevailed, the chicf justice might or might not have been
embarrassed by the circumstance of the court being equally
divided on the question of libel or no libel. For their con-
duct during the trial the judges Holloway and Powell were
dismissed, the judges being in those times removable at the
pleasure of the Crown. That so great a victory of freedom
over despotism, as was the acquittal of the seven bishops,
might have been lost, if the jury could have been charged,
as were afterwards some of their successors in Westminster
Hall and Guildhall, serves to make manifest the value of
the enactment, the purport of which I shall now state.

In 1792 an act of parliament (a), called the Libel Act,
was passed to remove doubts ‘ respecting the functions of
juries in cases of libel.” The preamble recites to the effect
that doubts had arisen whether, on the trial of an indictment
or information for a libel on a plea of not guilty, it was
competent for the jury to give their verdict on the whole
matter in issue.  The first section enacts to the effect that,
in every such trial, the jury may give a general verdict of
guilty or not guilty, and shall not be required or directed by*
the court or judge to find the defendant guilty, merely on
the proof of publication byhim of the paper charged to be
a libel, and of the seunsc ascribed to it in the indictment or
information. .

Thus was a judicial usage and custom stopped in the
process of forming itself into a part of the common law of
the land.

The second section provides to the effect that the court
.or judge shall, according to their or his discretion, give thelr

' (a) Statute 32 George III., chapter 60.
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or his opinion and directions to the jury in like manner as
in other criminal ca¥es. With reference to this provision it
was decided, in the case referred to in my last lecture, that
the judge was jusfified in adding to the expression of his
opinion that the letter, for the publicution of which the
defendant was indicted, was a libel, they were to take the
law from him, unless they were satisfied he was wrong.
Upon this point some of the remarks of Mr. Justice
Bayley are remarkable: ¢ I entirely agree that the learned
“ judge did right in intimating to the jury his opinion on
‘ the question, whether this was or was not a libel, and in
“ telling them that they were to take the law from him,
¢ unless they werc satisficd he was wrong. The old rule of
“law is: ad quemestionem juris respondent judices, ad
“ queestionem facti respoudent juratores; and I take it to
“ be the boundent duty of the judge to lay down the law,
“as it strikes him, and that of the jury to accede to it,
“ unless they have superior knowledge on the subject; and
“ the direction in this casc did not take away from the jury
“ the power of acting on their own judgment.” [ wish
you to peruse the whole of the report of this celebrated
case of The King against Sir Francis Burdett (a). On
various topics it contains most interesting and instructive
reading. The decision of it was onc of the important
cvents of the year 1820, a period of great political strife.

The third scction provides to the effect that nothing in
the act contained shall prevent the jury from finding a
$pécial 'verdict as in other criminal cases. With reference
to a criminal case, a special verdiet, as distinguished from
a gencral verdict of guilty or not guilty, may be thus
defined : a verdict stating the facts as the jury find them to
be proved, and submittigg to the judgment of the court
whether they constitute the crime charged in the indictment ;
whether murder, or manslaughter, or larceny, or libel, or any
other crime.

J@) The King v. Burdett, 3 Barnewall & Alderson, 717 ; 4 Barnewall
& Alderson, 95, 314,
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The fourth section provides to the e(fect that, in the case
of a verdict of guilty, it shall be lawful for the defendant to
move in arrest of judgment as he might have done before
the passing of the act. In the present state of your pro-
fessional knowledge I think this too early a place to offer
you information on the subject of motions in arrest of
judgment generally. It is enough for me to say that this

- motion is the right course of proceeding when a person has
been tried and found guilty upon an indictment, charging
facts which, though proved, may not amount to an indict-
able offence. By means of this motion the opinion of the
court is taken upon the question so raised. This course
was pursued in Burdett’s case; but the Court of King’s
Bench decided that the letter set forth in the indictment,
and of the publication of which he had been found guilty,
was a seditious libel, and therefore an indictable offence.
So the motion failed, and the defendant was sentenced to
pay a fine of 2,000, and to be imprisoned three months,
He was, as you know, a man of rank and of great wealth,
celebrated, for many years, as a political agitator, in and
out of parliament.

The use of the word “shall,” in the first section of the
statute of which I have stated the substance, has been
deemed by some judges to impose on a judge trying an
indictment for a libel the duty of stating, whether he
thinks it proper to do so or not, his opinion on the point,
whether the publication in question is or is not a libel.
Such seems the grammatical import of the word ¢ shall ;*
even though the words “according to their or his dis-
cretion” are added. But 1t may be asked what, then, is
the use of the words “ according to their or his discretion ?”
They are superfluous if they only mean that the discretion
of a judge is to guide him in his mode of expressing an
opinion which he is required to give. They were, I should
think, intended by those who composed the section, to
reduce the force of the word “shall,” implying a command,
to that of the word “may,” implying permission. This
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view is supported by the use of the words “in like
manner as in other criminal cases ;" for it so happens that
in ordmary trials for crimes, the judges do every day ex-
ercise their discretion whether or not to express their
own opinions on the questions which juries are to decide.
Nay, cases now and then occur in which judges, stating
carefully all the arguments bearing either way, think it
right to avoid giving, or appearing to give, a bias to the
opinious of juries, by making their own opinions known on
the points thus the more really left to the impartial con-
sideration of those by whom they are to be disposed of.
From pursuing this course, when in his discretion a judge
might think fit to do so, he is supposed to be debarred by
the peremptory terms of the statute.

In your law reading you will sometimes be surprised at
the way in which the words “shall” and “ may” are twisted
about and compared with their contexts so as to make
either read as if it were the other.

Whether the usual construction of the section or mine
be the right one, it is manifest that the safest way is for a
judge, trying an indictment for a libel, to state his own
opinion. If the usual construction is right, he obeys the
command contained in the statute; if my construction is
right, he exercises a power which the statute gives him or
leaves him in the possession of.

However this may be, one thing is evident, that the
enactments in the statute are confined to trials of indict-

*ments and informations, and do not extend to actions in
which persons complaining of libels seek to recover da-
mages. With reference to suth actions the statute does
not impose any duty on the judges.

Accordingly, quite irgespectively of the statute, a judge
trying an action for an alleged libel may or may not, though
he most usually does, in the exercise of his discretion,
declare to the jury his own opinion whether the publication
ig or isnot a libel. But whether he does 50 or not, it is for
the jury to decide the question by their verdict.
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There is one other point in reepcct of whiclr it is my
wish that you should have a clear nétion of the distinct
functions of a judge and a jury trying an action for a libel.
When the circumstauces of a publication make it a privi-
leged communication, if it is alleged that, by malice on the
part of the defendant, the privilege has been lost, it is for
the judge to say, in the first place, whether there is any
evidence of malice, either apparent on the face of the pub-
lication or shown by other circumstances. If he thinks
there is no cvidence of malice he ought to nonsuit the
plaintiff.  If he thinks there is cvidence of malice he ought
not to dircct the jury to find a verdict for the plaintiff’; he
ought to submit the evidencc of malice to the jury, leaving
to them to decide by their verdict whether malice is proved.
This point and the effect of malice may be well illustrated
by an example. .

In 1855 an action was tried («), in which the plaintiffs,
who were printers, sued the defendant, who was deputy
clerk of the peace for a county, for an alleged libel, being
a letter, addressed by him to the finance committee of the
county, explaining the circumstances under which he had
ccased to cmploy the plaintiffs to print certain papers at the
expense of the county. The letter concluded thus: “ but
“under the circumstances I have stated, it will be seen
“that I bad no alternative but to adopt the course I have
“ taken, rather than submit to what appears to have been
‘“an attempt to extort a considerable sum from the county
“ by misrcpresentation.”

Lord Campbell, before whom the cause was tried, de-
cided that, though the main part of the letter was of a
privileged character, the concluding sentence, not being
confined to a statement of facts, but imputing motives to
the plaintiffs, was beyond the privilege ; and he directed
the jury to find a verdict for the plaintiffs. The jury did
so, assessing the damages at 501.

(a) Cookev. Wildes, 24 Law Journal, New Series, Queen’s Bencl,
367, 1856.
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The Court of Quecn’s Bench granted a new trial on the
ground that, the conc‘uding sentence being properly deemed
by the judge as some evidence of malice by which the letter
might lose its privilege, he ought not to have taken upon
himself to decide in effect that it proved malice, but ought
to have left that point to be decided by the jury.

This case supplics an excellent illustration of the dif-
ference between evidence and proof. Evidence consists of
facts adduced before a tribunal and treated as proof, or
not, according to the result of the consideration which is
given to them. The same facts which are only evidence
during a trial are regarded as proofs of the point which in
the result they are deemed to establish. A verdict of
guilty gives the character of proof to what was until then
only evidence of guilt.

The error intd which the chief justice was led by a
precedent, now overruled, was that of treating as proof of
malice a portion of the letter which he ought to have
presented to the jury as only evidence of malice, to be, or
not to be, invested by the verdict with the character of
proof.

You will meet with many instances of imputations of
motives depriving publications of the character of privileged
communications, and of comments having the same effect.
The safe course in penning a privileged communication of
a private nature is not to go beyond a statement of facts
believed to be true. Comments, remarks, arguments, in-
ferénces, insinuations, epithets should be avoided.

Of course what I have just said cannot apply to literary
criticism or to discussions of the conduct and characters of
public men, In criticism and discussion, comments, re-
marks, arguments, inferegces, are indispensable ; insinua-
tions or epithets may or may not be fair and justifiable.

I shall now quote, as most worthy of your attention,
some exccllent remarks made by Mr. Justice Best, after-
wards Lord Wynford, in Sir Francis Burdett’s case:—
«“ My opinion of the liberty of the press is, that every man
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“ ought to be permitted to instruct his fellow subjects ;
 that any man may fearlessly advancde any new doctrines,
“ provided he does so with proper respect to the religion
“ and government of the country; that he may point out
“ errors in the measures of public men, but he must not
“impute criminal conduct to them. The liberty of the
¢ press cannot be carried to this extent without violating
“ another equally sacred right; namely, the right of cha-
“racter. This right can only be attacked in a court of
¢ justice, where the party attacked has a fair opportunity
“ of defending himself. Where vituperation begins, the
“ liberty of the press ends.”

The only criticism I offer on this passage is, that pro-
bably what the judge meant to say would have been more
clearly expressed if, instead of the phrase * criminal con-
duct,” he had used the phrase  criminal motives.” The
errors of public men are criminal or not according to their
motives. This is a most important subject at this time,
inasmuch as the most favourite reading is now, undoubtedly,
that of the leading articles, on passing events, printed
in the newspapers, and of these none appear to interest
their readers more than those which deal with the personal
characters of public men. The power with which many of
these articles are written gives them an influence over the
minds of a vast number of persons. The writers of them
do well when they are restrained by sentiments like those
expressed by Lord Wynford, and having the sanction of
the law of the land.
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1. Crime. 18. Ignorance.

2. Intention. 14. Absence.

3. Negligence. 156. Editor.

4. Manslaughter, 16. Printer.

6. Murder. 17. Publisher.

6. Libel. 18. Declaration at Stamp Qfffice.
7. Bookseller. 19. Evidence.

8. Statute. 20. Newspaper filed at Stamp
9. Presumption rebutted. Office.
10. Qui fucit per alium facit per 21, Note at the end of a News-

se. paper.

11. Newspaper. . 22. Discovery of Printer, Pub-
12. Proprietor. lisher, or Proprietor.

IN the law of libel are found two exceptions to the rule, or
rather principle, that to a crime a criminal intention is
essential. It has been said, that these are the only ex-
ceptions to the rule. It may be difficult to say whether
there is a third instance of the principle being disregarded
when negligence is treated as criminal, as, for instance, when
a person, whose culpable negligence causes the death of
another, is convicted of manslaughter. In a case of man-
slaughter by negligence, bad the culprit intended to cause
death, or had he inflicted it by means of an act inten-
tfonally unlawful, though not intended to cause death, his
guilt would have been that of murder. It may therefore
be said, with a degree of truth, that manslaughter by neg-
ligence is a case of crime without a criminal intention.
My answer to this reflecjion may seem founded on too
fine a distinction. I suggest that the indifference to con-
sequences, evinced by culpable negligence, is, if not a
species of criminal intention, an equivalent to it.

But really a theory is not needed to justify punishment
for culpable negligence leading to the loss of life.
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Of the two exceptions, I am now to treat of, to the rule
or principle which makes a criminal intention an essential
part of a crime, the first is that of a bookseller selling, in
the course of trade, a book, without knowing its contents.
He is, if it contains defamatory matter, deemed guilty of
publishing it, and is liable to an action at the suit of the
person defamed, or to be indicted as for a crime. The
same law applics to a book containing treasonable, se-
ditious, blasphemous, or immoral passages, which a book-
seller may happen to sell without being informed of its
contents.

So a bookseller may be prosecuted for the publication
of a book bought in his shop during his absence by reason
of illness. Ile may find himself in the same predicament
in respect of a book brought into his stock and sold to a
customer, while he is quietly living at his country house or
travelling abroad. It may be a book of the existence of
which he has never heard.

The effect of the law on this point is, in the cases I have
supposed and in others which might be suggested, that a
bookseller may be prosecuted as a criminal for an act not
accompanied by any criminal intention on his part. To
make this severe law applicable, it matters not whether
the sale of a book happening to be libellous, be effected by a
bookseller’s own hands or by those of a shopman, without
his knowledge, and even in his absence; it is enough that
it is bought in his shop.

If this state of the law is to be justificd, it must, I think,
be by means of an argument like that, by which is ac-
counted for the rule making a master liable for the conse-
quences of his servant’s negligence, causing damage to
another, provided the negligence occurs in the performance
of the servant’s duty to his master. It might well happen
that the shopmen of booksellers might not be persons of suf-
ficient property to be able to pay damages or fines; and
their masters, being answerable for them, have a strong
motive to be careful in the selection and control of them.
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To this it may be added, that this law may serve to deter
booksellers from attempting, for the sake of gain, the sale
of defamatory or seditious or immoral books, screening
themselves from punishment by a pretended or intentional
ignorance of what is done in their shops during their ab-
sence. It is easy to suppose the case of a person being
careful not to know what is done in his shop. That there
have been unscrupulous booksellers, whose guilty intention
or knowledge not being susceptible of direct proof, might
have escaped punishment, but for the rule I am discussing
may be true enough; still one’s mind cannot get rid of the
reflection, that it is contrary to natural justice to enforce
a rule, according to which innocent men may be punished,
lest the guilty should escape. In the administration of
justice it may happen, that, by the dpplication of general
rules, the justic2 of which is unquestionable, innocent
persons may suffer. The rule in question is so framed as
intentionally to sweep into the net, which it spreads, the
innocent and the guilty, lest the latter should escape.
Can this be right? It is inconsistent with what many,
more especially in this country, deem a first principle of
jurisprudence, that it is better that many guilty should
escape rather than that one innocent man should suffer.
With reference to the responsibility of a bookseller in
respect of libels published in his shop, 1 have now stated
the effect of the common law. 1 do not think it quite
clear that this responsibility is qualified by an enactment
contained in an act of parliament («) passed in 1843, to
other parts of which I shall direct your attention in my
next lecture. The provision to which I refer is contained
in the seventh section, and is in these words:—‘ When-
“ soever upon the trial of gny indictment or information for
“ the publication of a libel, under the plea of not guilty,
“ evidence shall have been given which shall establish a
“ presumptive case of publication against the defendant, by
“ the act of any other person by his authority, it shall be
¢ (a) 6 & 7 Victoria, chapter 96.



64 LECTURE XLVII.

“ competent to such defendant to prove that such publi-
“ cation was made without his authority, consent, or
“ knowledge, and that the said publication did not arise
“ from want of due care or caution on his part.”

My doubt as to the effect of this enactment on a book-
seller’s common law liability, in respect of a sale in his
shop, is founded on the possibility that, applying the
maxim: qui facit per alium, facit per se, a court of justice
might deem any sale in his shop, even in his absence or
without his knowledge, to be a sale by himself, and not
merely presumptive evidence of a sale by him; and the
section I have quoted applies only to presumptive cases of
authorized publication.

The second exception to the rule or principle which
makes criminal intention an essential part of a crime is of
greater importance than the first. It is: that of the pro-
prietor of a newspaper, not interfering personally in its
management or publication, but who is nevertheless
deemed guilty of publishing any libellous matter it may
happen to contain, though inserted without his knowledge.

The same law applics to the proprietor of a newspaper
containing, without his knowledge, treasonable, seditious,
blasphemous, or immoral passages.

So the proprietor of a newspaper may be treated as

guilty of publishing a libel printed in it during his absence
from his business by reason of illness. He may find him-
self in the same predicament in respect of a libel printed
while he is quietly living in his country house or traveling
abroad. Iis first knowledge of it may be a casual perusal
of it. :
The effect of the law on this point is, in the cases I have
supposed, and in others which might be suggested, that a
proprietor of a newspaper may, without any criminal in-
tention or knowledge on his part, be treated as a criminal
for the criminal act of another person, the editor who is
plainly the proper object of punishment.

If this state of the law is to be justified, it must, I think,
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be by means of argurents like those which I have brought
forward in respect of the law making a bookseller respon-
sible as a criminal for sales in his shop without his know-
ledge. To those arguments may, with reference to the
proprietor of a newspaper, be added the reflection that he
supplies capital for, and derives profit from a trade, one of
the ordinary risks of which arises from the danger that
defamatory or otherwise illegal matter may find its way
into the publication.

This should serve to make the proprietor of a newspaper
most careful in the selection and control of his editors ; and
if he chooses to leave any editor in the management of the
publication uncontrolled by his interference, he knows the
responsibility which he so incurs. He is, as it were, a
surety for the good conduct of the person whom he en-
trusts, and from whose services he derives a profit.

An act of parliament (a) passed in 1836, contains pro-
visions ‘which facilitate the prosecution of the printers,
publishers and proprietors of newspapers containing libels.

The sixth section is a very long enactment, the effect of
which is to require, in the case of every newspaper, a
written declaration to be left at the Stamp Office. The
declaration must state the title of the newspaper, ‘the
building in which it is to be printed, the building in which
it is to be published, and also the name, addition, and place
of abode of the printer, of the publisher, and of the pro-
pnetor, and must be signed by each of them.

*The eighth section provides to the effect that a certified
copy of every such declaration shall be admitted in all
proceedings, civil and criminal, and upon every occasion
whatsoever, touching the newspaper mentioned in it, or
anything contained in the newspaper, as conclusive evi-
dence of the truth of all such matters set forth in the
declaration as are by the act required to be therein set
forth, against every person by whom it is signed. The
sectjon further provides to the effect that whenever a cer-

(a). 6 & 7 William IV., chapter 76.
1.



66 LECTURE XLVIL

tified copy of any such declaration is produced in evidence,
and a newspaper shall be produced, mtituled in the same
manner as the newspaper mentioned in the declaration,
and whereof the names of the printer and publisher and
place of printing are the same as those mentioned in the
declaration, it shall not be necessary for the plaintiff, in-
formant, or prosecutor to prove that the newspaper was
purchased of the defendant or at his house, shop or office.

The thirteenth section is a very long enactment, accord-
ing to the effect of which a copy of every newspaper,
signed by the printer or publisher is to be promptly deli-
vered at the Stamp Office, that it may be produced in
evidence in any proceeding, civil or criminal, against the
printer, publisher, or proprietor.

The fourteenth section requires that there shall be printed
at the end of every newspaper, the niame, addition and
place of abode of the printer and publisher, and a descrip-
tion of the building in which it is printed and published,
and a statement of the day on which it is published.

The nineteenth section contains a provision, that if any
person shall tile any bill in any court for the discovery of
the name of any person concerned as printer, publisher, or
proprietor of any newspaper, or of any other matters relative
to the printing or publishing of any newspaper, in order the
more effectually to bring or carry on any suit or action for
damages alleged to have been sustained by reason of any
slanderous or libellous matter contained in any such news-
paper respecting such person, it shall not be lawful for the
defendant to plead or demur to such bill, but such de-
fendant shall be compellable to make the discovery re-
quired : provided always, that such discovery shall not be
made use of as evidence or otherwise in any proceeding
against the defendant, save only in that proceeding for
which the discovery is made.

I have yet in reserve for your attention parts of the
statute law in respect of libels, more interesting than the
dry details of the latter part of this lecture.
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1. Slander. 14, Assault.

2. Libel. 15. Nuisance.

8. Practical Difference. 16. Libel,

4. Action. 17. Actions. Multiplicity.

6. Indictment. 18. Particular Injury from
6. Attorney-General. Public Wrong.

7. Public Prosccutor. 19. Seditious Libel.

8. Letter to Person defamed. 20. Felony. Right of Action
9. Anonymous Letters. suspended.

16. Private Prosecutor. 21. Felony. Decfinition,

11. Resentment. 22. Misdemeanor. Definition.
12. Misdemeanor. » 23. Accessory before the Fact.
13. Choice of Remedies. 24. Injuria sine damno.

It is right that I should now say more than I have hitherto
said of the remarkable practical difference between slander
and libel : the person injured by slander may maintain an
action for damages ; but the defamer cannot be prosecuted
as for a crime; a person injured by a libel may,-in like
manner, maintain an action for damages, or the libeller may
be prosecuted and punished as for a crime.

The chief reason for regarding the publication of a libel
as a misdcmeanor, for which the offender may be indicted,
is the obvious tendency of a libel to provoke a breach of
the peace. It is, therefore, an offence in which the
community is interested; and cases sometimes occur in
which the Attorney-General, the chief law minister and
adviser of the Crown, not baving judicial functions, finds it
his duty to prosecute libelters. It is on the ground of the
tendency of a defamatory libel to provoke a breach of the
peace that the law deems the sending, to the very person
defamed, a libellous letter or other writing, a publication of
the libel and treats it as an indictable offence, though it is
not seen by any other person.

2
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This tendency to provoke a breachof the peace is not
a reason for regardmg a letter or other writing sent to the
person defamed in it, and not seen by another, as an injury
in respect of which he sustains damages, to be recovered
by means of an action. Therefore he cannot maintain an
action against his calumniator, but he may prosecute him
as for a crime.

This odious crime, that of sending defamatory, abusive
or insulting letters, whether anonymous or not, is more
common, and more commonly overlooked, than the inex-
perienced in the world are aware of. Indeed there are
persons whose guilty propensity it is to annoy others by
means of offensive letters, and it would be well if, by the
prosecution of some of them, the law on the subject were
made more generally known; but usually persons thus
attacked, though often deeply injured In their feelings,
shrink from adding to the injury by making themselves,
and the wrongs done them, the subjects of public discus-
sion.

In most cases in this country prosecutions for crimes are
conducted by the persons directly injured ; the law trusting
to their resentment, or to their sense of public duty, as
supplying a sufficient motive for their undertaking that
which is, in most countrics, the duty of public prosecutors,
Accordingly an indictment for a libel is usuvally preferred at
the instigation of the person injured.

But in respect of this, or any other misdemeanor, a
person directly injured has generally, not only, a choice of
either bringing an action or preferring an indictment, but
he may at the same time do both : he may bring an action
for the private wrong, while, for the public wrong, he is
prosecuting the criminal. Thus a person assaulted may
both sue for damages and prosecute by indictment. How-
ever vexatious his conduct may be deemed he has a legal
right to persist in proceeding in both ways at the same time.

The use I have made of the phrase “ directly injured”
will remind you that, to prevent multiplicity of actions, an



LECTURE XLVIII. 69

action is not mainiginable in respect of a public wrong,
unless by a person sustaining from it a damage peculiar to
himself, and not common to himself and others. You
have read illustrations of this in my lectures on markets
and fairs, and on ferries and mills.

Of the same point an excellent illustration is that given
by Blackstone, and explained by Stephen thus: « It is
“ requisite, in order to sustain an action for damages, that
“ the plaintiff should have sustained some loss or incon-
‘ venience, whether actual or nominal, of a kind proper
“and peculiar to himself—for where the damage is of
“a merely public character, affecting the subjects of the
“ realm at large, as well as the plaintiff, no civil action lies,
¢ although the*law considers the injury in that case as
‘ amounting to a crime, and consequently as a fit subject
“ for an indictment. Thus no action can be maintained for
“ an encroachment on the highway ; but the offender is liable
“ to be indicted as for a public misdemeanor. Wherever ex-
“ traordinary damage, indeed, is sustained by an individual,
“ he has in general a right of action as for redress of
“ a civil injury, though the case may in its circumstances
“ also amount to a crime. Thus, in the case last supposed,
“ if by means of a ditch dug across a public way, which is
“ a common nuisance, a man or his horse suffer any injury
“ by falling therein, then, for this particular damage, which
“ is not common to others, the party shall have his action.”

In this passage the word *nominal” is used ‘by Stephen
ev1dently with reference to the prmclple, of which I have
so often occasion to speak, that for injury without actual
damage, injuria sine damno, an action is maintainable.

Now let us consider the case of a seditious or immoral
libel. Applying to a puBlication of this sort, the purport
of the commentator’s explanation, it may be said that the
injury is of a merely public character, affecting the com-
munity at large, and not any one particular person more
than others. Generally, therefore, no one person can
maintain an action in respect of it. But it may happen
that a seditious or immoral libel may contain libellous



70 LECTURE XLVIIL ¢

words affecting the character of somy: one person. For
this particular injury he is entitled to maintain an action.
You see the direct analogy between this case and that of a
person injured by means of a ditch dug in a public high-
way.

The law enabling a person directly injured to sue for
damages or to prosecute the wrongdoer as for a crime, or
to pursue both remedies at the same time, is confined to
the class of crimes called misdemeanors, that is, indictable
crimes not being fclonies. For an injury sustained by
means of a felony, an action cannot in the first instance be -
maintained. It is the duty of every person injured by a
felony to disregard his private wrong and, acting for the
public good, to devote his energies to obtaih by means of a
prosecution, the punishment of the criminal. It is possible
to suppose the case of a libel being also a felony. It is,
for instance, a felony to procure a felony to be committed.
The person guilty of this is called an accessory before
the fact. 1t is evident that this guilt may be incurred by
means of a letter, which may amount to a libel in respect
of which a private person might, but for the felony, be
entitled to maintain an action.

When however, by the acquittal or conviction of the
criminal, the prosecution for a felony is concluded, the
private right of the injured person to redress, previously
suspended by his public duty to prosecute, comes into
active existence; and he may maintain an action against
the person who has wronged him,unless, indeed, an ac-
quittal has been obtained by means of his own collusion.

As in the definition of felonies and misdemeanors, as
distinguished from each other, felonies are said to be in-
dictable crimes, convictions for Wwhich cause the forfeiture
of the property of the offenders ; and misdemeanors are said
to be indictable crimes, convictions for which do not cause
forfeiture, the right to sue, for damages, a person who has
been convicted of felony may scarcely deserve to be termed
a remedy.
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1. Slander. . 10. Libels. Defamatory. Pu-
2. Libel. nishment.
8. Truth. 11. Threats, proposals, offers, in
4. Slander.  Actionable, not respect of Libels.
Criminal. 12. Libels. Eutortion.
8. Libel. Criminal, though  13. Threatening Letters.
true. " 14. Treasonable Libel.
6. Rule qualified ly Statute. 15. Seditious Libel.
7. Truth and the Public bencfit.  16. Libel on a cluss of Persons.
8. T'ruth only. 17. Iudecent or Immoral Libel.
9. Costs. 18. Blasphemous Libel.

To an action by a person slandered or libelled, to recover
damages for the’injury, it is a good defence that the im-
putation against him is true. Denying him personally a
remedy, the law imposes on him the duty of submitting to
the injury, as to one of the consequences of his own mis-
conduct or misfortune. No doubt this is, in most cases,
consistent with natural justice, so far as the defamed person
alone is concerned. It would be a strange law that should
enable a person, of whose misconduct the truth has been
spoken, to recover damages from the person speaking it.

But though the law does not give a person, injured by
the truth being spoken or published of him, a right to
recover damages, it treats, as will be scen directly, a de-
famatory libel as a crime, even though the imputation it
contains be true. Permitting the person defamed to pro-
secute his defamer as for a crime, the law gives the former
a sort of redress.

It is one of the propensities, one of the habitual amuse-
ments, of mankind, to talk and write of, and censure and
ridicule, the characters, the peculiarities, the tempers, the
bodily and mental deformities, the eccentricities, the mis-
fortunes, and the misconduct of each other. The law thus
deals with this propensity. It gives a remedy, by action,
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to a person injured by untrue defamntory words; but it
does not treat as a crime defamatory words, whether true
or false. It gives a remedy, by action, to a person defamed
by a false libel. But it also takes notice of the tendency
of a defamatory libel, whether true or false, to provoke
breaches of the peace, and therefore treating a libel as an
indictable crime, it provides that to an indictment or in-
formation for a libel the truth of the libel is no defence.
Such is the rule of the common law, qualified to some
extent by statute law, as I purpose to explain in this
lecture.

The common law rule is well explained by Russell, in his
book on Crimes, edited by Greaves, in a passage which I
shall now quote as a good introduction to the details of the
most important modern legislation in respect of the law of
libel :—

“The ground of the criminal proceeding is the public
¢ mischief, which libels are culculated to create in alienating
“ the minds of the pcople fromn religion and good morals,
“ rendering them hostile to the government and magistracy
“ of the country ; and where particular individuals are at-
“ tacked, in causing such irritation in their minds as may
‘““ induce them to commit a breach of the public peace.
“ The law, therefore, does not permit the defendant to give
“the truth of the libellous matter in justification: any
‘“ attempt at which, in the instances of libels against re-
“ ligion, morality, or the constitution, would be attended
“ with consequences of the greatest absurdity ; and, in the
“ case of libels upon individuals, might be extremely un-
% just, and could never afford a substantial defence to the
‘ charge. A libel against an individual may consist in the
 exposure of some personal deformity, the actual existence
“ of which would only show the greater malice in the de-
“ fendant; and even if it contain charges of misconduct
¢ founded in fact, the publication will not be the less likely
“ to produce a violation of the public tranquillity. It has
* been observed, that the greater appearance of truth there
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“ may be in any mglicious invective, it is 5o much the more
¢ provoking.”

You perceive, at the end of the passage quoted, a glance
at the sort of truth contained in the adage: the greater the
truth, the greater the libel : the paradox I spoke of in a
former lecture.

In 1843, an act of parliament (@) was made “to amend
“ the law respecting defamatory words and libel.”

The purport of the sixth section may be thus shortly
stated : upon the trial of an indictment or information for a
defamatory libel the defendant may, with or without a plea
of not guilty, plead the truth of the matters charged in the
libel, and allege that it was for the public benefit that those
matters should be published, and aver the facts showing
the publication to be for the public benefit. Without such
a plea the truth’of the libel is not to be inquired into. The
truth of the libel is not, of itself, to amount to a defence ;
to make it a sufficient defence, it must also be proved that
the publication was for the public benefit. If the defend-
ant is convicted the court may, in the sentence on him,
consider whether his offence is aggravated or mitigated by
his plea and by the evidence given to prove or disprove it.
In stating the purport of the section I have thought I
could present it more clearly to your minds by altering, as
I have done, the order in which its several parts are
arranged in the section itself.

. According to the effect of the section, if at the trial of an
indictment or information for a libel, the defendant pleads
only not guilty, no evidence of the truth of the libel can be
received ; if he pleads the truth of the libel, alleging also
the publication of it to be for the public benefit, evidence
of the truth may be re¢eived, but he ought not to be ac-
quitted, unless both propositions are made out to the satis-
faction of the jury: the alleged truth and the alleged public
benefit; if the jury find the alleged truth of the libel, but
«negative the alleged public benefit, the defendant ought to

(a) 6 & 7 Victoria, chapter 96.
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be found guilty, but the truth of the jmputations he has
made against the prosecutor may be treated by the court
as mitigating his offence and his punishment.

The eighth scction enacts to the effect ‘that in the case of
an indictment or information by a private prosecutor for
a defamatory libel, if judgment be given for the defendant,
he shall recover his costs from the prosecutor; and if, upon
a special plea to such an indictment or information, the
verdict be for the prosecutor, he shall recover his costs, by
reason of the plea, from the defendant.

The third, fourth and fifth scctions enact the punish-
ments for defumatory libels. I think the effect of these
sections will appear to you more clearly if, in stating their
effect, I invert the order in which they occur in the statute.
I shall thus begin at the least, and end at the most aggra-
vated of the species of libels termed defamatory libels, those
by which private persons are injured, as distinguished from
seditious libels and other libels aftecting the community and
not merely affecting individuals,

According to the fifth scction, the punishment for a
malicious defamatory libel is a fine or imprisonment or
both; the term of the imprisonment not to exceed one
year.

According to the fourth section, the punishment for a
malicious defamatory libel, aggravated by the offender
knowing the libel to be falsc, is imprisonment for not more
than two years and a fine.

The third section enacts the punishment of three yea;s'
imprisonment, with or without hard labour, for persons
guilty of any of several specified offences thus described :
“if any person shall publish or threaten to publish any
“libel upon any other person, qr shall directly or in-
¢ directly threaten to print or publish, or shall directly or
“ indirectly propose to abstain from printing or publishing,
¢ or shall directly or indirectly offer to prevent the printing
“ or publishing of any matter or thing touching any otheg
“ person, with intent to extort any money or security for
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“ money or any vgluable thing from such or any other
¢ person, or with intent to induce any person to confer or
“ procure for any person any appointmeat or office of profit
“ or trust.”

As to the most atrocious of all libels : a letter or writing,
threatening, for the purpose of extortion, to kill any
person, or to burn or destroy property ; or, for the purpose
of extortion, accusing, or threatening to accuse, any person
of any of several specified crimes, or a letter or writing
demanding with menaces, and without any reasonable or
probable cause, any chattel, money or valuable security,
statutes, which are a part of our criminal law, declare the
crime to be a felony, and enact, as the punishment for it,
penal servitude for life or not less than three years, or
imprisonment, with or without hard labour, for a term not
exceeding four years. If the criminal is a male he may, in
addition to imprisonment, be sentenced to be once, twice, or
thrice publicly or privately whipped.

Having thus specified the punishments for defamatory
libels, meaning libels aftecting individuals, [ will now make
my treatment of the libel law more complete by stating the
punishment for libels affecting the community generally,
whether at the same time defaming particular persons, or
not.

Between a treasonable libel, not amounting to actual
high treason, or, to use the right technical phrase, not
being an overt act of high treason, and a seditious libel,
there does not appear to be any essential difference. The
punishment for either, or for seditious words, is a fine or
imprisonment, or both. I have made you familiar with the
case of Sir Francis Burdett, who was both fined and im-
prisoned for a seditious dibel.

Partaking of the nature of a seditious libel, and also of
a defamatory libel, is a libel by which a class or body of
persons are defimed. The punishment for this offence is
@ fine or imprisonment or both. The Court of Queen’s
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Bench permitted an information for aflibel on the clergy
of the city of Durham.

For an indecent or immoral libel the punishment is also
a fine or imprisonment or both.

For a blasphemous libel the punishment is the same;
except that for certain forms of blasphemy specified in the
unrepealed part of a statute passed in the reign of King
William the Third (a), a person may be made subject to
various disabilities and imprisoned for three years.

(2) 9 & 10 William III., chapter 10, section 1.
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LECTURE L.
1. Libel. Apology. 8. Type.
2. Newspaper. Apology. 9. Part of Newspaper.
8. Periodical Publication. 10. Presumption of Authority
4. Malice. rebutted.
5. Negligence. 11. Clerk.
8. Damages. 12. Servant.
7. Payment into Court. 18. Judicial Opinions.

Or the statute of 1843, the first two sections, the considera-
tion of which I have postponed to that of others, contain
enactments, of a very novel character, giving effect to
apologies for libels, and having the further effect of in-
vesting juries with the function of deciding whether an
apology made or offered is sufficient.

The first section enables the defendant, in any action for
defamation, to give in evidence, in mitigation of damages,
that he had made or offered to make an apology, either
before the commencement of the action, or, in case of its
being commenced before an opportunity of making or
offering an apology, as soon afterwards as he had an
opportunity.

The word defamation as used in this section must mean
either sort of defamation, whether by spoken words or by
means of a libel.

The second scction enacts to the effect, that in an action
for a libel contained in a newspaper or other periodical
publication the defendant may plead that the libel was
inserted without actual malice, and without gross neg-
ligence, and that before the commencement of the action,
or at the earliest opportunity afterwards, he inserted in his
newspaper or periodical publication a full apology, or if his
newspaper or periodical publication is published at intervals
exceeding a week, that he had offered to publish the
apology in any newspaper or periodical publication to be
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selected by the plaintiff. Filing such ¢ plea the defendant
may pay money into court.

You know that if, in an ordinary action for damages,
the defendant pays money into court, pleading that the
plaintiff has not sustained greater damage than the amount
so paid, and if the jury think that the damages sustained
by the plaintiff do not exceed the money paid into court,
they give a verdict for the defendant. The section before
us is so worded that, to entitle a defendant to a verdict on
the ground of the money paid into court being sufficient,
the defendant must prove also the absence of malice and
negligence, and the insertion of an apology as pleaded.
This being explained you will the better understand a case
decided in the Court of Exchequer in 1859 (a).

In that case a decision was given as to the meaning
of the word apology, as used in the section of which I have
just stated the substance. The action was for a libel con-
tained in a newspaper, and the defendant pleaded that the
libel was inserted without actual malice and without gross
negligence, and that the defendants published in their news-
paper, the day after the publication of the libel, a full
apology, and they paid forty shillings into court.

At the trial it appeared that the apology was prigted
under the heading of “Notice to Correspondents” and in
very small type. The jury found that the libel was pub-
lished without actual malice and without gross negligence ;
and that the apology was sufficient in its terms, and was
inserted in good faith; and that forty shillings were suffi-
cient damages ; but they also found that the apology should
have been printed in larger type, and should have been
inserted in a different part of the newspaper. Upon this
finding the jury, by the direction of the judge, gave a
verdict for the plaintiff with one shilling damages. But
for the finding that the apology should have been in larger

(a) Lafone v. Smith, 28 Law Journal, New Series, Exchequer, 83,
1839,
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type and should hage been in a different part of the paper
the verdict would have been entered for the defendant,
forty shillings being sufficient damages if the apology had
been properly inserted.

The Court of Exchequer refused a new trial. Chief
Baron Pollock said, “I think that the word apology,
“ whether it is ¢ full apology’ or ‘upology’ alone, means
¢ inserted so that it may operate as an apolo y; and [
“’think, putting it in very small type, as it is put here, in
“ type suitable for that part of the paper in which it
“ appears,—that is, the type in which the notices to corre-
“ spondents usually are made, is not enough. The place
 where it is put, the mode in which it is inserted, as well
“ as the terms, being part of the apology, I think the jury
“ were quite right in finding as they did, and their finding
“ merely amounts to this, that the defendants did not
“ insert a full apology, as they are required to do by the
“ statute.”

Mr. Baron Bramwell said, “ When the statute says a
“ person may insert an apology, it must meun effectually
“ insert ; it could not mean that it would be sufficient for him
“ to insert an apology in such a way that in all probability
“ ng one will see it, or, if anybody, only a few persons.”

Again, the same baron said : “One does sometimes read
“ the notices to correspondents out of curiosity, to look at
“ the odd misccllany they present, and to wonder at the
“ sirange ideas that must have given rise to the questions
“ that are put; but no person reading the paper for news
“ would look to that part of the paper, nor is there any-
“ thing to attract the attention of readers to it.”

Mr. Baron Watson said, ¢ The libel itself is contained
“in that part of the paper to which attention, particularly
“ of persons in the town of Liverpool, is drawn, namely,
‘ under the head of local intelligence; and the subject-
“ matter is a contested election in one of the wards of the
“ borough of Liverpool ; and that part one would suppose
“ would be the proper place to put the apology.”
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Mr. Baron Channell made a remark (o the effect, that in
the opinion of the jury the defendants, under all the cir-
cumstances, had not really inserted an apology sufficient to
entitle them to a verdict. He might, I think, have ex-
pressed better what he meant to say, if he had said they
had not inserted a real apology.

In this good, plain common-sense judgment, the literal
meaning of the words of the statute are disregarded, but
their spirit is wisely observed. The apology, as worded,
was a full apology, and it was inserted in the proper news-
paper; and this is all that the statute appears in strictness
to require. But, not being inserted in proper type, and in
a proper place, it was not such an effectual apology as the
statute, properly construed, intends.

The very words of the seventh section of the statute
of 1843 enabling a defendant to an indictment or informa-
tion for a libel to rebut, by evidence, a presumption of a
publication by him, by the act of another person, are quoted
in my forty-seventh lecturc. In that lecture expression is
given to a doubt whether booksellers may be able to avail
themselves of the enactment in question.

It may be instructive to you that I should put one or
two cases to which, probably, the cnactment might be
deemed to be applicable.

The first case I suggest is that of the clerk of a solicitor
or of a merchant, entrusted, as is not unusual, to write, in
his master’s absence, business letters in his master’s name,
and writing upon some occasion a letter in substance and
in its terms apparently within the scope of his autho-
rity, but happening to contain a statement or remark
defaming the character of another person. Now, suppose
the master to be indicted for the libel, and suppose also the
judge presiding at the trial to hold the circumstances to
establish a presumptive cuse of publication by the defendant,
I think it probable that he might also rightly hold the
defendant competent to offer evidence for the purpoge
of proving that the publication was without his authority,



LECTURE L. 81

)
consent or knowledge, and was not occasioned by a want
of due care or caution on his part. Establishing those two
points to the satisfaction of a jury, I thmk the defendant
would be entitled té be acqultted

The other case I put is that of one of a firm of partners
writing, in the name of the firm, upon some occasion a busi-
ness letter, in substance and in its terms apparently within
the scope of the authority of a partner to write for the
firm, but happening to contain a statement or remark
defaming the character of another. Now suppose a partner,
other than the actual writer of the letter, to be indicted and
tried for the libel, and suppose the judge to hold the cir-
cumstances to establish a presumptive case of publication
by the defendant, I should think he might also rightly hold
the defendant to be made competent, by the statute, to
rebut the presumption.

Upon most questions it is most difficult to anticipate the
opinions of judges. When you are in practice you will
learn the requisite caution not to give very positive opinions
on the construction and application of acts of parliament
so recent as not to have received judicial consideration.

11,
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"LECTURE LI

1. Courts of Justice. Public. 8. Reports. Defamatory.

2. Secrecy. 9. Public Meeting.

3. Reports. 10. Letters to Newspapers.

4. Newspapers. 11. Parliament. Debates.

6. Public Opinion. 12. Publication.

6. Influence on Judges, Juries, | 13. Qbiter dicta.
Advocates. 14. Amendments.

7. Judicial Character.

Having, in my last lecture, made known to you a peculiar
privilege expressly given to persons engaged in the publi-
cation of newspapers and other periodical publications, I
shall now proceed to notice some parts of the law of libel
which, though not peculiar to the persons so engaged, are
more frequently applicable to them than to any other class
of persons. To all classes these parts of our law are never-
theless of great interest.

As in this country the usages and customs of the people
are the law of the land, there i a special propriety in one
of those usages imposing on the courts of justice the duty
of sitting in public. Our law strictly forbids secrecy in the
administration of justice.

The advantages of this practice is great. Not only are
the courts checked and kept right by the presence of an
audience, and thus are avoided the oppression and injustice
which have always been the characteristic of secret tri-
bunals, but the people themselves are instructed in the
rules and principles by which the conduct of every man
must be guided. .

But, however large may be the hall in which a court
sits, only a very minute proportion of the people can
be present at one time. The want of space is made good
by the noble art of printing, which serves to place every
tribunal in the presence of the whole world. Lawyers
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have always had t‘eir books of reports of decisions on
points of law. All classes of men have now their news-
papers, by the perusal of which they may instruct them-
selves, not only in the theory of legal rules and principles,
but in their practical application. I will not now discuss
any difficult question as to the limits of the due influence
of public opinion on the conduct of judges and juries and
advocates, and the danger of permitting that influence to
pass those limits. It is enough for me to say, that the
public opinion as it now exists, and as it is now expressed
by-means of the press, may, with reference to any subject
worthy of its attention, be the opinion of all thinking men,
and not merely of a portion of them which may happen to
crowd into the presence of a tribunal.

Probably the influence of public opinion is more real
and more legitimite in the formation of the character of
the judges generally, regarded as a body of men devoted
to one object, than in the control of the conduct of any of
them separately.

It constantly happens that, in reports of proceedings in
courts of justice, whether in law books or in newspapers,
or by other means, defamatory words are printed or libels
are copied. The law for the public good makes these
reports, if published in good faith and without malice,
privileged communications. Any private damage, or any
tendency to provoke a breach of the peace, is disregarded
for the sake of general advantages outweighing those
particular inconveniences.

Thus, in a case in the Court of Quecn’s Bench (a), Lord
Campbell said: “ A fair statement of what takes place in a
“ court of justice is privileged, and it is a most beneficial
“law that it should be sq, as the public have a great in-
“ terest in knowing what occurs there, and the inconve-
‘“ niences which can arise from such a publication are
“ infinitesimally small in comparison with the benefits

(@) Davidson v. Duncan, 28 Taw Journal, New Series, Quecn’s

Bench, 104. 1857.
G2
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¢ which result from it.” The other judges gave expression
to the same principle ; with this addition, that, to be entitled
to the privilege, a report must be substantially correet.

In the case to which I have just referred the decision
was, that, to an action for a libel contained in a newspaper,
it was no defence that the alleged libel was a true and
accurate report of the proceedings at a public meeting of
commissioners acting under an act of parliament for the
improvement of a town.

Lord Campbell said : “If this plea be good, a fair and
“ impartial account of what takes place at a public meeting
““ may be published, whatever harm it may do, from a
“ county meeting to petition parliament down to a parish
“ vestry meeting. At such meetings there may be a great
“ number of things spoken which are perfectly relevant, but
“ are highly injurious to the character of others, and if a
“ fair report of such statements is justifiable, in what con-
¢ dition would the injured party be, as he would have no
‘ opportunity of vindicating his character.”

Mr. Justice Wightman said: “ It would be very dan-
¢ gerous if persons sitting at a public meeting might take
‘“ the opportunity of publishing that which affects the
¢ character of others with impunity. Such a doctrine, as
“ is contended for by the defendant, would render a report
“ of all that is said at every public mecting, held for the
“ redress of a public grievance, a privileged communi-
“ cation.”

This decision of the Court of Queen’s Bench forces on
the attention of the editors of newspapers their duty to be
cautious in preparing for the printer the reports they
receive of the speeches made at public meetings. Sooner
or later also an adverse decisior of a court of justice may
effectually bring to their notice the legal, in addition to the
moral, responsibility to be more cautious than some of them
are in admitting into their columns libellous letters, whether
anonymous or bearing signatures. .

From the readiness with which signed defamatory letters
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are printed in news‘)apers, I have sometimes thought that
some editors may have an erroneous notion that an au-
thentic signature relieves a publisher from responsibility.
They should reflect that a signature may not lessen, and
may add to, an injury, which the exercise of a judicious
firmness on their part may prevent. At the same time,
considering the habits of some resentful persons, to be
always writing to the newspapers, amounting sometimes to
a sort of monomania for libelling others, I cannot doubt that
newspaper editors have often occasion, in the exercise of
a wise discretion, to refuse to print letters addressed to
them. It is casy to suppose the difficulty of their position
when, in this way, they are curbing the resentful feelings of
others,

I shall not dwell on the immense benefit the community
derives from the ‘publication of the debates in parliament ;
now that both houses not only do not enforce their rules
against, but in different ways actually sanction, their publi-
cation. For the public good the law, as in the case of
proceedings in conrts of justice, gives to reports of par-
liamentary debates the character of privileged communi-
cations. But to be entitled to the privilege they must be
substantially correct reports of what actually occurred.

This is well expressed by Mr. Justice Wightman in the
case relating to reports of proceedings at public meetings.
He said: “ As to the publication of what takes place in a
“ court of justice, it must be a substantially correct report
“ of what has passed, and this protection is conceded on
“ the ground of the superior benefit accruing from the
‘ communication of what takes place there. With respect
“ to parliamentary proceedings, the publication of them is
“ protected, yet if a memtber of the House of Commons
“ were himself to publish, out of the house, what purports
“ to be an amended statement of what he has said there,
“ as was the case in The King v. Creevey (a), he could not
“ justify, Therefore, that privilege must also be taken

(2) 1 Maule & Selwyn, 2783,
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* with certain limitations; it must b a correct report of
“ what is actually spoken in parliament.” An obiter
dictum of a judge is of great value when it has the merit
of expressing, with great precision or clearness, a rule or
a principle established by other authorities; but there is a
great danger, which practising lawyers are not sufticiently
careful to avoid, in giving to an obiter dictum, usually only
an argument, or an illustration of a rule or principle or
argument, the weight of u dircct authority. In the case on
which this lecture may be regarded as a commentary, Lord
Campbell said: “I quite concur in the doctrine, that a
“ member of parliament who publishes an amended version
“ of his speech is liable for that, although he might have
“ spoken the same words in his place with impunity.
“ But if a member were to repeat bonfl fide to his con-
“ gtituents what he said in the house, for the purpose of
¢ explaining his conduct to them, I think he would be pro-
“ tected.” This dictum was useless, if the Chief Justice
only meant to say that a member of parliament may repeat
correctly to his constituents what he has said in the house ;
for any correct report made by any person of what is said
in parliament is a privileged communication. To be of any
force, the dictum should mcan that a member of parliament
reporting to his constitueuts a speech made by him in the
house has some greater privilege than another person

, reporting the same speech would have. I cannot con-
Jecture what this greater privilege can be, unless Lord
Campbell meant to say that a member of parliament,
provided he speaks or writes in good faith, may report to
his constituents, otherwise than accurately, what he has
said in parliament, to the injury of another person. For
my part I should think the want of accuracy would destroy
the privilege.

Obiter dicta are worked by ingenious advocates into
authorities and arguments in a way which must sometimes
surprise the learned men who have uttered them ; and I
should not wonder to hear what Lord Campbell said,
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quoted as an authority, or used as an argument, for
some such dangerous proposition as this: provided a
member of parliament, in good faith, intends, for the
purpose of explaining his conduct to his constituents, to
report to them fairly something he has said in parliament,
he may with impunity so amend his speech, as to make
his report inaccurate to the injury of another.

In framing this possible proposition, you perceive I
have used the word amend in the sense in which it is used
in parliament; where it means to change or alter with the
object of making better; though, according to expericnce,
that object is as often missed as attained by what is called
an amendment. You have not forgotten the amendment,
spoken of in my forty-second lecture, made in a bill in its
passage through the House of Lords.
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LECTURE LII

1. Parliament. 8. Attachment.
2. Debates. 9. Habeas Corpus.
3. Courts. Reports. 10. House of Commons.
4. ParliumentaryPapers. De-  11. Coutempt.
Jumatory. 12. Commitment.
6. Stockdale v. Hansard. 13. Privilege.
6. Sheriffs. 14. Parliamentary Papers.
7. Ministers of Courts. Statute.

You know well the constant practice of each house of
parliament to order reports, papers, votes and proceedings
to be printed, and many of them to be published. As one
of the ordinary functions of either house, especially of the
House of Commons, is the investigation by mcans of com-
mittees of alleged grievances and of the alleged misconduct
of various government officers, contractors with government
and others, it frequently happens that parliamentary papers,
especially the reports of committees, contain statements
defamatory of various persons. It might have been
anticipated, that the principle on which the law invests
with the character of privileged communications, reports
of proceedings in courts of justice, and of debates in par-
liament, would be applied to any papers, the publication of
which might be sanctioned by either house of parliament.
I refer to the principle, that the damage which private
persons may sustain from reports of judicial proceedings
and parliamentary debates is disregarded for the sake of
the public good to which those reports are greatly conducive.
It would seem reasonable that, if a defamatory speech made
by a member of parliament may be published by him or
any other person, much more should it be lawful to publish
by the authority of either house a report of one of its com-
mittees, or a vote of the house itself, though happening to
be defamatory. But such was not the law before the yeap
1840. .
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Before that ye!r, in an action (¢) by a person named
Stockdale against Hansard, the printer, for a libel, the de-
fendant pleaded to the effect that the defamation com-
plained of was part of a document which had been, by
order of the llouse of Commons, laid before the house,
and had become a part of the proceedings of the house,
and that it was printed and published by the defendant by
order of the house; and that the IIouse of Commons had
resolved and declared that the power of publishing such of
its reports, votes and proceedings, as it shall deem neces-
sary and conducive to the public interest, is an essential
incident to the constitutional functions of parliament, more
especially to the Commous house of parliament as the
representative portion of it. The Court of Queen’s Bench
decided that the ITouse of Commons itself had not a right
to publish defdmatory matter, except for the use of its own
members; and that the plea was not a good defence to the
action. Afterwards, in another action by the same plain-
tiff against the same defendant, for a similar cause of
action, judgment was given for the plaintiff, to recover
damages; and the damages having been assessed by a
jury, process was issued to levy them and the plaintiff’s
costs by the sale of the defendant’s goods. The sheriffs of
London and Middlesex having, in obedience to the process
of the Court of Queen’s Bench, levied the amount of the
damages and costs, the IIouse of Commons resolved that
the money was levied in contempt of the privileges of the
house, and ordered the sheriffs to refund it to the defendant.
The sheriffs not obeying this order, the House of Commions
resolved that they were guilty of a contempt of the house,
and committed them to the custody of the serjeant-at-arms;
and in his custody they*remained for a long time.

The Court of Queen’s Bench ordered the sheriffs to pay
the money to the plaintiff, and notwithstanding their con-
tinued imprisonment by order of the House of Commons,

° (a) Stockdale v. Hansard, 9 Adolphus & Ellis, 1.
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the court ordered them to be attached,' that is, to be im-
prisoned for disobedience of the order of the court.

The sheriffs sued out a writ of habeas corpus, in obedience
to which the serjeant-at-arms carried them before the Court
of Queen’s Bench. His return, setting out a warrant signed
by the speaker, reciting a resolution of the house, that the
sheriffs had been guilty of a contempt, without specifying
the particulars of the contempt, and ordering them to be
committed, was decided by the Court of Queen’s Bench to
be sufficient; and the sheriffs remained in the custody of
the serjeant-at-arms.

I might, but I do not, speak of this conflict as having
existed between a legislative assembly, asscrting what it
deemed one of its own privileges, and a high court of
justice, declaring and cnforcing what it deemed to be the
law. 1 prefer speaking of it as an unfortunate conflict
between parliamentary privilege and common law ; and, as
I think that parliamentary privilege, as a part of the law,
should be regulated by law, and that there is great danger
to liberty in permitting any branch of the legislature to
place itself above the law, I think the House of Commons
ought not to have persisted in protecting its printer from
the consequences of his disobedience to the law, as declared
by a legal tribunal.

It was well said by Lord Denman (a): ¢ [ infer, from the
« resolutions brought before us, that the House of Com-
“ mons disapprove of our judgment in the former case
“ between ¢hese parties, and I deeply lament it; but the
“ opinion of that house on a legal point, in whatever
“ manner communicated, is no ground for arresting the
“ course of law, or preventing the operation of the Queen’s
“ writs in behalf of every one of -her subjects who sues in
“ her courts.”

The house ought to have indemnified its own servant,
the printer, and ought not to have punished the ministers
of the law and of justice for the performance of their duty.

(a) Stockdale v. Hansard, 11 Adolphus & Ellis, 263.
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Possessed of the g‘ant’s power, and not forbearing to use
it, the Commons made their victims, not the Lord Chief
Justice of England and his brethren, for declaring the law
according to their consciences, and enforcing it by their
judgment and their process, but the poor sheriffs of London
and Middlesex, on whom, as the ministers of the courts
at Westminster, the law imposed the duty of executing
the process, and the peril of imprisonment for neglect to
execute it.

In tracing my short history of this conflict which lasted
many. months, I have omitted, besides some technical
points, many circumstances and argumecnts interesting in
themsclves, but not necessary for the purpose of making
known to you the state of the law which led to the enact-
ment of the statute, the purport of which 1 shall now state.

The statute (4) I speak of was passed in 1840. It
recites, that it is essential to the exercise and discharge of
the functions and duties of parliament, and to the pro-
motion of wise legislation, that no obstruction or impedi-
ment should exist to the publication of such of the reports,
papers, votes or proceedings of either house of parliament,
as such house may deem fit or necessary to be published.

The first section is an enactment enabling any defendant
in any civil or criminal proceeding for or in respect of the
authorized publication of any report, paper, vote or pro-
ceeding of cither house of parliament to present to the
court in which the proceedings are taken, or a judge of the
court, if it is one of the superior courts, a verified certificate
signed by the Lord Chancellor, or the Lord Keeper, or the
Speaker of the Ilouse of Lords, or the clerk of the Par-
liaments, or the Speaker of the House of Commons, or the
clerk of that house, stating that the report, paper, vote or
proceeding in question was published by order or under
the authority of the ITouse of Lords or of the House of
Commons; and the court or judge shall immediately stay

(a) 3 & 4 Victorin, chapter 9.
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the proceeding, and the same and every process therein
shall, by virtue of the act, be put an end to, determined and
superseded.

The first section applies only to publications made by
the direct authority of either house. The second section
provides for cases of copies of them published without such
authority, and cnables the defendant in any proceeding for
or in respect of any such copies to obtain in a summary
way an order to stay the procceding. You have often seen,
in newspapers, copies of parliamentary papers, the publi-
cation of which is thus protected; and you know their
great value to yourselves and other young men who watch
with interest the events of cotemporary history.

This carefully drawn statute provides, in its third section,
protection for those against whom proceedings are taken
for printing any extract from, or abstract of, any autho-
rized parliamentary publication, and directing that, in any
such proceeding, the defendant shall be acquitted, if the
jury shall be of opinion that the extract or abstract was
published boné fide and without malice.
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LECTURE LIII.

1. Parliament. 16. Contempts.
2. Courts of Record. 17. Attachment.
8. Four Superior Courts. 18. Courts not of Record.
4. Assizes. 19. Manor Courts.
5. Quarter Sessions. 20. Copyholds.
6. Justices of the Peace. 21. Surrenders and Admissions.
7. Coroner. 22. Old County Courts.
8. Pie Poudre Court. 23. Elections.
9. Court Leet. 24. OrdinaryJurisdiction trans-
10. Sheriff”s Tourn. Jerred.
11. Privilege. 25. New County Courts.
12, Prerogative. 20. Ezpressio unius est exclusio
13. Nemo dehet edse judex in alterius.
proprid causd. 27. Prevarication.
14, Record. 28. Perjury.’
15. Recognizances.

I am now arrived at the end of my lectures on my sclected
instances of great changes of the common law made by
statute law; and I am now at the place fixed on for the
commencement of my lectures on constitutional law ; but I
cannot yet part with the case of Stockdale against Hansard,
fixing, as it does, my attention on the part of the common
law which gives to every court of record, and to each of
our two houses of parliament the privilege or prerogative
of punishing, by its own authority, without recourse to any
other tribunal, for contempts offered to itself.

1 know not that the word prerogative has ever been
applied in the manner I have just applied it; but, for my
present purpose, I prefer,it to the word privilege; for I
think that while a privilege implies in its ordinary meaning
some benefit to the person who possesses it, and that he
may exercise for his own sake, any power implied in it, the
word prerogative means a power which a person or tribunal
possesses for the sake of the community, and does not
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imply a benefit to the person or triiuna] exercising it,
more than to the rest of the community.

You perceive that in speaking of the word privilege, 1
do not refer to it in the more general sense in which it is
sometimes used in the civil law, that of an exceptive law
or private law affecting only a person or class of persons,
whether bencficially or not. In this sense a disability or a
penalty may be imposed by a privilege; and an act of
parliament attainting a man of high treason is a privilege.

The etymology of the two words privilege and pre-
rogative helps to establish betwcen them a difference which
may be thus expressed : a privilege, in its ordinary sense, is
an exception to a law ; a prerogative is a law above other
laws ; it is a privilege of a mcmber of parliament that he
cannot be, as other men may be, arrested for debt; it isa
prerogative of the Crown to pardon criminals. It is a
privilege of a person attending a court of justice as a
witness to be free from arrest for debt; it is a prerogative
of the court, if he is arrested, to make a summary order
for his discharge from custody.

It is a power, or what I term a prerogative, of every
court of record to order any person guilty of a contempt
of the court to be imprisoned or fined, or to be both fined
and imprisoned ; and it is the practice of the four superior
courts, the Chancery, the Queen’s Bench, the Common
Pleas, the Exchequer, to treat a person disobeying their
orders as guilty of contempt, and to issue against him a
process called an attachment, by force of which he is
imprisoned.

Could this power be considered as a privilege of a
tribunal by which it is exercised, it must also be deemed
an exception to the rule: nemo debet esse judex in proprif
causd.

That a court may have the power of punishing in a
summary way for contempts offered to itself, it must be a
court of record; that is, it must be a court, the records
of which are regarded of so high authority as to be con-
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clusive evidence of.everything stated in them; no one is
permitted to dispute the truth of any fact so stated: n
judicata pro veritate accipitur.

On one very trivial point the law is precise: a record to
be really a record, must be written on parchment, not
paper.

Of courts of record, the most conspicuous are the four
high courts I have just mentioned: the Chancery, the
King's Bench, called, during the reign of a Queen, the
Queen’s Bench, the Common Pleas and the Exchequer;
and there are others, of which I shall mention only a few,
leaving you to become acquainted with the rest in your
reading and practice.

In enumerating among the courts of record those con-
stituted by the commissions under which the judges hold
the assizes, I abstain from anticipating the account I intend
to give of them in a future lecture. I now only name
them. They are the commissions of oyer and terminer,
of gaol delivery, of nisi prius, and a commission of the
peace.

By a commission of the peace is also constituted in every
county a court of record, called the court of quarter
sessions.

You know that of the court of quarter sessions every
Jjustice of the peace for the county is a member; but you
perhaps do not know, I do not think you can have read in
rhyme (a), that every justice of the pcace “a court of
record is himself.” Such is the law. For instance, when-
ever a justice binds over a person to keep the peace or to
appear at the assizes or quarter sessions, he signs a docu-
ment, called a recognizance, written on parchment and
being, in point of law, a rgcord.

One court of record is that of the coroner. In this
court it is the duty of that officer to investigate, with the
assistance of a grand inquest, the cause of the death of
every person whose death is violent or sudden, or who

(a) Anstey’s Pleader’s Guide.
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dies in prison. I state the duty of tHe coroner to be, to
hold an inquest on the body of every person who dies
suddenly, by reason of the express .terms of an ancient
unrepealed statute (@) defining his duties, and notwith-
standing decisions of the Court of King’s Bench, that a
coroner ought not to hold an inquest on the body of any
person dying suddenly, unless there is reasonable ground
to suspect that his death was caused by murder or man-
slaughter. This is a most remarkable instance of legitimate
and positive legislation being controlled by judicial and
indirect legislation; the judges having evidently, though
unconsciously, decided according to their notions of what
the law ought to be, rather than according to the actual
law as dictated by parliament. The judges appear to have
overlooked, that, according to the tenor of the statute,
the coroner and his jury are to search out suspicious cir-
cumstances, which might otherwise be overlooked or con-
cealed. I should make this judge-made law the subject of
a distinct lecture, were it not that, at the time I am
writing (5), a bill is pending in parliament to regulate the
office of coroner. It is to be hoped that the controversy
which has been raised as to the power of the coroner
may thus be settled.

The market court, called the pie poudre court, spoken of
in my thirty-third lecture, is a court of record.

As of courts of record, so of courts not of record, I con-
tent myself with mentioning a few instances, saying but
little of their jurisdiction. I take this course with the less
reluctance, by reason of the jurisdiction of many courts not
of record having become obsolete, and of the practice of
holding many others being discontinued.

Incident to every manor is a court called the court
baron. Frequently, by force of a grant from the Crown,
or prescription from which a grant is presumed, the lord of
a manor may hold a court leet. Ina manor in which there

(a) 4 Edward 1., statute 2, de officio coronatoris, .
(6) The summer of 1860.



LECTURE LIII. 97

are copyholders, surrenders of, and admittances to, copy-
holds are properly made in a court called a customary
court; but, by virtue of modern acts of parliament, they
may be made before the lord of the manor or his steward
out of court.

You will sometimes, when you look at manor court
rolls, sec one court described by the three several titles of
the court baron, the court leet, and the customary court of
the lord of the manor. Of these three courts the court
baron and customary courts are not courts of record. The
leet is a court of record.

Of a court baron and of a customary court I may have
occasion to speak when I explain to you what a manor
is, as I ought to have done in one of my earlier lectures
before treating of the law of copyholds.

Of a court leet I may possibly speak, as a matter of
curiosity, when I am treating of courts of criminal juris-
diction. For every hundred, that is, one of the large
districts inta which a county is divided, there ought pro-
perly to be holden by the sheriff a court leet, called the
sherift’s tourn, meaning his circuit. Sometimes by grant
or prescription there is a lord of a hundred by whom the
leet should be holden. But I must be careful not to let
the subjects of the court leet and the old county court, of
which I am about to speak, lead me astray from the per-
formance of the duty I have assumed : that of teaching you
the laws of England in their present state ; not the almost
obsolete relics of the Saxon institutions, interesting to every
intelligent man, but which I must leave you to learn the
details of from other sources.

From the carliest times down to our time, in every
county, a court has been helden, called the county court.
Of this, which is not a court of record, all the freeholders
of the county are the judges. In this court the freeholders
clect the coroners for the county, and the verderors of any
foregts within it. At the same court the freeholders, and,
since the Reform Act of 1832, all the county electors,

1L H
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elect the knights of the shire, as the county members of
parliament are called.

The ordinary jurisdiction of the county court, until the
year 1847, was a jurisdiction in respect of actions for
debts of less than forty shillings. It had also other
judicial functions, and might have others by force of
special writs from the Crown.

In the year 1846, an act of parliament (a) gave the Queen
a power, exercised in 1847, to establish throughout Eng-
land and Wales new courts called county courts, and, by
its third section, transferred to them “all the jurisdiction
“ and powers of the county court for the recovery of debts
“ and demands.”

This statute declares every new county court to be a
court of record, and gives it other jurisdictions and powers
in addition to those transferred to it; and many more have
been added by subsequent acts of parliament.

Being a court of record, a new county court would have,
as of course, the common law power of a court of record
to punish for contempts; but I hesitate to say it has this
power, by reason of the principle: expressio unius est
exclusio alterius ; for it so happens that the statute of 1846
contains, in its one hundred and thirteenth section, an
enactment to the effect, that if any person shall wilfully
insult the judge of a county court, or any juror, bailiff,
clerk or officer of the court, during his sitting or attend-
ance in court, or in going to or returning from the court,
or shall wilfully interrupt the proceedings of the court, or
otherwise misbehave in court, any bailiff or officer of the
court may, with or without the assistance of any other
person, by the order of the judge, take the offender into
custody and detain him until ¢he rising of the court; and
the judge may commit the offender to prison for any time
not exceeding seven days, or impose upon him a fine not
exceeding five pounds, and in default of payment commit
him to prison for a time not exceeding seven days, unless

(a) 9 & 10 Victoria, chapter 95.
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the fine be sooner paid. In my own experience I have
known a very few instances of the exercise of this power
to the extent of persons being detained in custody until
the rising of the court, and only two to any further extent.
In one of these two instances a person was fined for an
insult to the judge, and misbehaviour in court. In the
other a person was committed to prison for seven days,
his misbehaviour being manifest and gross prevarication,
and the example having a perceptibly beneficial effect on
the conduct of witnesses at subsequent courts. I remember
similar beneficial results from comtitments for prevarication
made by judges of the superior courts in the exercise of
their power tp commit for contempt. The immediate
effect of a commitment for prevarication, as an example,
is greater than that of a prosecution for perjury ; the result
of the latter being’seen at a period -indefinitely postponed,
and bcing most uncertain. But false evidence may be
consistent throughout, and therefore not be prevarication,
the essence of which is the inconsistency of different parts
of the evidence of the offender. In a clear case of perjury,
not being prevarication, the proper course, to bring the
false witness to punishment, is for the court to order a
prosecution for perjury. For this purpose ample powers
are given, by an act of parliament passed in 1851 (a).

Reading my next lecture you will perceive that the
common law power, of a court of record, is exercised in
respect of contempts not within the definition of the statute
power of the county court. Though each one of these
powers resembles the other; yet also each differs from the
other: nullum simile est idem. It may follow, in the
absence of authority I do not say it does follow, that the
express power excludes the dmplied power : expressio unius
est exclusio alterius.

(a) 14 & 15 Victoria, chapter 100, section 19.
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1. Contempts. 7. Certiorari.

2. Jury. Challenges severed. 8. Judge-made Law.

8. Trial. Publication. 9. Fine.

4. Order not to publish Evi- | 10. Exchequer. Revenuc Court.
dence pending Trial. 11. Estreat.

6. Queen’s Bench. Superin- | 12. Contempt.  Commitment.
tendence of Inferior Cri- No Appeal from Supe-
minal Courts. rior Court.

6. Gaol Delivery. 13. Appeal frem Inferior Court.

You will understand better the common law power of a
court of record to commit for contempt, if I now give a
few instances of its having been exercised.

In 1821 (@), a person named Davison was tried before
Mr. Justice Best, at that time a judge of the King’s Bench,
afterwards Lord Wynford, Chief Justice of the Common
Pleas, for a blasphemous libel. In a defence, which
Davison read, he reviled the Christian religion, and at-
tacked the characters of persons not before the court, and
therefore not able to defend themselves. The judge
having admonished him, in vain, more than once, to dis-
continue his misconduct, said, at length, he must use means
to restrain him. Davison rephed “ My lord, if you have
“ your dungeon ready, I will give you the key.” For this
contempt the judge fined him twenty pounds. Afterwards,
for reviling the Holy Scriptures the judge fined Davison
forty pounds, and for defaming the bishops another forty
pounds. Davison making a.submission, the nature of
which is not stated in the report, the judge took off the
fines. The defendant having been found guilty, a motion
was made for a new trial, on the ground that the impo-
sition of the fines so intimidated the defendant, thatt he

(a) The King v. Davison, 4 Barnewall & Alderson, 329.
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omitted some most material parts of his defence. The
Court of King’s Bench refused a new trial, and the judges
expressed their approval of the imposition of the fines.

In another case (), a witness for a prosecution struck the
defendant, in the lobby of the court, after the close of the
trial. The witness was brought into court, and the judge,
Mr. Justice Coleridge, committed him to custody for three
days for the contempt.

Lord Cottenham, when Lord Chancellor (5), committed
to prison a suitor in Chancery, who was a barrister and
a member of parliament, and who, after attending as
counsel before one of the masters of the court, addressed
to the master a letter, expressed in threatening terms, to
induce him to alter an opinion he was supposed to have
formed on the case.

In 1856, Vice-Chancellor Stuart (c) committed to prison
a plaintiff in Chancery for writing to the defendant a letter
threatening that, if the suit should go up for judgment, he
would be prosecuted for swindling, perjury and forgery.
The Vice-Chancellor quoted these words, spoken by Lord
Cottenham in the preceding case : ““ The power of committal
“ js given to courts of justice for the purpose of securing
“ the better and more secure administration of justice.
“ Every writing, letter or publication which has for its
“ object to divert the course of justice is a contempt.”
The Vice-Chancellor added : “ A threatening letter must
“ be considered as having equally that object, whether
“ addressed to a suitor seeking justice, or to a judge or
“ officer of the court.”

When by one indictmentseveral persons are charged with
high treason or felony, they may, if they think fit, by chal-
lenging separately the jurors who are called, be tried sepa-
rately. When this is done, the prisoners are said to sever

(a) The King v. Wigley, 7 Carrington & Payne, 4.

(%) Lechmere Charlton’s Case, 2 Mylne & Craig, 216.

(c» Smith v. Lakeman, 26 Law Journal, New Series, Chancery,
305. 1866,
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in their challenges. Somc objecting to some jurors, others
objecting to other jurors, it might be that of those who are
summoned there would not be twelve left unchallenged.
The prosecutor is thus driven to put some of the prisoners
on their trial separately from others, usually one at a time.
You have read of the Cato street conspiracy which led to
the trials in 1820, of Thistlewood and several others for
high treason. The prisoners being charged by one in-
dictment, and being tried ‘before a commission of gaol
delivery for the gaol of Newgate, severed in their chal-
lenges, and the Crown lawyers put them on their trials one
at a time., At the commencement of the first trial, that of
Thistlewood, the Chief Justice Abbott, afterwards Lord
Tenterden, strictly prohibited the publication of the pro-
ceedings on that or any other day, until all the trials
should be brought to a conclusion. After the conclusion
of the second trial, that of one Ings, and before the com-
mencement of the third, Clement, the publisher of the
Observer newspaper, published in it a fair, true and
impartial account of the evidence. The court of gaol de-
livery treated this disobedience of their order as a con-
tempt, and ordered Clement to attend the Court to answer
for it. 'The order for his attendance was served at his
office, and he did not attend in pursuance of it. The
court fined him five hundred pounds for the contempt.

To make my account of this case clear to you, I am
obliged to anticipate some parts of my lectures on the
constitution of courts relatively to each other; but I will
endeavour to say now, on this subject, just enough for my
present purpose. The Court of Queen’s Bench has the
superintendence of all inferior criminal courts, restraining
them, if they exceed their jurisdiction, correcting their
errors, and in other respects keeping them in order. Of
these inferior courts the court of gaol deliveryis one. That
the legality of the order fining Clement might be ques-
tioned, an application was made to the Court of King's
Bench for a writ called a certiorari, to remove the order
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into that court (a). The application was resisted, and, after
argument, the writ was refused, the ground of the refusal
being that the Court of King’s Bench thought that the
imposition of the fine was perfectly legal.

Precedents were cited of courts making orders forbidding
the publication of evidence pending trials, and instances
were mentioned of such orders having been disobeyed, but
there did not appear to be any instance of any person
being punished for disobeying any of them. Irrespectively
of precedents, the counsel and afterwards the judges argued
the propriety and expediency of an order probibiting the
publication of evidence until the case in which it is given
is closed ; and the judges treated the several trials on one
indictment as one proceeding. In the argument as to the
propriety of the rule the counsel for Clement had, I think,
greatly the advantage of their adversaries and of the judges;
for it seemed to me, reading the arguments, which I desire
you also to read, that the unquestionable advantages of
presenting to the public from day to day true accounts of
the proceedings of a court of justice, greatly outweigh the
disadvantages which the publication of them might cause.
I confess I should have been better pleased if, on this
occasion, the Court of King’s Bench engaged in reality,
though not in form, in judicial legislation, had given a
decision, that an order prohibiting the publication of evi-
dence is contrary to good policy, unreasonable and void.

To my mind one argument has presented itself, ap-
pearing to me to be entitled to weight: that the delivery
of evidence in an open court to which the public has a
right of access, being itself a publication of the evidence,
it is nugatory to say that the evidence shall not be
published. It is already published, If such an order
is available for any purpose, it can only be to prevent
printed reports. It cannot stop the mouths and pens of
byestanders, and prevent their imperfect reports in con-
versation, and by means of letters. It gives a mischievous
cifirency to reports likely to be imperfect or incorrect, and

(a) The King v. Clement, 4 Barnewall & Alderson, 218.
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impedes those which are likely to be true. This is one of
a few instances in which the law seemsg to shrink from the
means of truth, because of the possibility that the truth
may work mischief.

You may consider my presumption in questioning
the policy and legality of the decision of the Court of
King’s Bench, the greater when I tell you that in the same
case the Court of Exchequer gave a similar decision.
Writing in the country I am not able to see a report of
the proceedings in the Exchequer ; but a digest enables me
to give you an intelligible account of them.

When a fine is imposed by a court of record, the pay-
ment of it to the Crown is enforced by the process of the
Court of Exchequer, being the court the original and
proper jurisdiction of which concerns the revenues of the
Crown. That the Tixchequer process may be issued, an
extract, called an estreat, of the record of the order im-
posing the fine is transmitted to the court. In technical
language the fine is said to be estreated.

The order imposing the fine on Clement having been
estreated, its legality was questioned before the Exchequer,
and that court decided (@) that the fine had been lawfully
and most properly imposed.

The legality of an order of either of the four superior
courts for the punishment, by fine or imprisonment, of any
person for contempt of the court cannot be questioned in
any other court. For instance, in the year 1850, a prisoner
was brought by means of a writ of habeas corpus, before
the Court of Queen’s Bench, and the return to the writ
stated a commitment by the Court of Chancery for a
contempt, the contempt being a disobedience of an order
of the Court of Chancery; the Court of Queen’s Bench
refused to receive affidavits to'show that the Lord Chan-
cellor who made the order was an intcrested party (b).

(@) Re Clement, 11 Price, 68.
(5) Re Dimes, 19 Law Journal, New Seri¢s, Queen’s Bench, 308.
1860,
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In this case Mr. Justice Erle thus explained a difference,
in respect of the power to punish for contempt, between
the superior courts and inferior courts : “There appears to
“ me to be a very clear distinction between the present
“ case and those cited of the quarter sessions and inferior
¢ jurisdictions. In those cases the proceedings are, by the
“ law of the land, subject to our review, but no certiorari
“ lies from this court to the Court of Chancery to remove
¢ proceedings taken there for the purpose of inquiring
“ whether they are regular or not.”

You bear in mind Clement’s case cited in my last lecture,
in which an order of the Chief Justice of England and
other commissioners of gaol delivery was brought, as an
order of an inferior court, before the Court of King’s
Bench, and its lezalitv was discussed.
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1. Superior Court. Contempt. 8. Oath.
2. Nemo debet esse judex in 9. Court.

proprid caus. 10. House of Commons. Wit-
8. Parliament. Contempt. ness ordered to attend.
4. No Appeal. 11. General Warrant.
5. House gf Lords. 12. Ezchequer Chamber.
6. House of Commons. 13. Arbditrary Power.

7. Great Inquest of the Nation.

BLACKSTONE, quoting a passage from Coke, says: “ The
“ whole of the law and custom of parliament has its
“ original from this one maxim; ‘that whatever matter
% ¢ arises concerning either house of parliament, ought to
“ ¢ be examined, discussed and adjudged®in that house to
¢ ¢ which it relates, and not elsewhere’” (a).

Consistently with this maxim, each of the two houses of
parliament has a privilege or prerogative resembling that
of a superior court of record: the legality of an order of
either house for the punishment of a person adjudged by
the house to be guilty of a contempt of it, cannot be in

_any manner questioned.

Every superior court of record, and each house of par-
liament is said to be the sole judge of contempts offered to
itself, and no other tribunal has a power to review its ad-
Jjudication in respect of a contempt. Tribunals, possessing
this arbitrary power, ought to be most careful to repress, in
the exercise of it, every resentful feeling. Unless they
succeed in doing this, their power may become a practical
infringement of the rule : nemo debet esse judex in proprif
causfl.

Speaking in my fifty-third lecture of several courts of
record I did not mention the highest of all, the House of

(a) 1 Blackstone’s Commentaries, 163 ; 4 Coke’s Institutes, 15.



LECTURE LV. 107

Lords. My reason for this omission was, that though the
House of Lords has, in its character of a court of record,
the same power as any other court of record, to commit
for contempts, it has also, like the House of Commons, the
same prerogative in its still higher character of a branch of
the legislature.

The House of Commons is not only not a court of record,
but it is not in any respect a court. It is for this reason
that, according to the common law, it has not the authority
incident to every court, that of administering an oath. For
particular purposes many acts of parliament have con-
ferred on the house, or on its Speaker, or on its com-
mittees or its officers, power to administer oaths, but these
special powers do not make it a court. By an act of
parliament (@), a power is conferred on a parish constable
to administer art oath to the valuers of goods distrained for
rent; but this does not make a constable a court. The
illustration is not the worse for the comparison being
between widely different authorities,—one of the states of
the realm, and one of the inferior ministers of the law.

In the journals of parliamment you may read of some
startling commitments, as for contempts, for affronts and
injuries to peers and commoners, having no relation to the
circumstance of their being members of parliament. For
many years this abuse of power has ceased, and it is the
practice of each house to inflict punishment for those acts
and omissions only, which can be deemed contempts of the
house itself.

To illustrate the parliamentary power in respect of con-
tempts, and its exemption from all control, I shall refersto
a few only of the cases in which it has been exercised.

Many years ago, the [louse of Lords voted that a person
named Flower had been guilty of a breach of privilege in
publishing a libel upon a member of the house, and
ordered him to pay a fine of a hundred pounds and to be

* (z) Statute 2 William and Mary, session 1, chapter 5, section 2.
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imprisoned six months and until payment of the fine. By
means of a writ of habeas corpus he was brought before
the Court of King’s Bench (a), which refused to discharge
him from custody.

More recently the House of Commons voted that a
person named Hobhouse had by the publication of a libel
on the house been guilty of a breach of their privileges, and
they ordered him to be committed to Newgate during their
pleasure. Upon his being brought into the Court of King’s
Bench (b), in pursuance of a writ of habeas corpus, the
court refused to discharge him from custody.

In 1844, the House of Commons ordered a person
named Howard to attend at the bar of the house to be
examined touching some matters under discussion. The
order not having been obeyed, the house ordered that How-
ard should be sent for and brought beforé it, in the cus-
tody of the serjeant-at-arms, and that the Speaker should
issue his warrant accordingly. The Speaker signed a
warrant which, reciting that the House of Commons had
ordered that Howard should be sent for in the custody of
the serjeant-at-arms, required and authorized the serJeant-
at-arms to take him into custody.

Howard, having been arrested in pursuance of the
warrant, brought an action in the Court of Queen’s Bench
against the serjeant-at-arms for an assault and false im-
prisonment. The question whether the warrant justified
the arrest was argued (c) at great length by counsel and
by the judges whose opinions differed.

According to the opinions of the majority of the judges,
Lord Denman, the Chief Justice, Mr. Justice Coleridge
and Mr. Justice Wightman, the Court of Queen’s Bench
decided that the general warrant, not stating any offence,
nor any adjudication of any offence, nor any charge of any

(a) The King v. Flower, 8 Durnford & East, 314.

(b) The King v. Hobhouse, 3 Barnewall & Aldcrson, 420,

(c) Howard v. Gosset, 14 Law Journal, New Series, Queen’s,
Bench, 367. 1845.
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offence, nor any ground or reason for taking Howard into
custody, was bad and did not justify his arrest, and that
the action was maintainable.

Though the arguments of the judges have reference
rather to the form of the Speaker’s warrant in the par-
ticular case than the general power of the House of Com-
mons to commit for contempts, they contain passages
asserting, in eloquent and convincing terms, that the law
of the land is as supreme over the House of Commons
as it is over the Crown, or any other lawful authority.
This is the proposition which Lord Denman and his then
colleagues in the Queen’s Bench had, a few years before,
asserted in Hansard’s case, and which the House of Com-
mons had at that time disregarded.

The decision in Howard's case was brought before the
Court of Exchequer Chamber, consisting, when sitting as a
court of appeal from the Queen’s Bench, of the judges of
the Common Pleas and Exchequer (@). The judgment of
the Exchequer Chamber, reversing the decision of the
Queen’s Bench, was delivered by Mr. Baron Parke, now
Lord Wensleydale.

The judgment states, as indisputable, principles which
I reduce to three propositions;—the first being, that the
Ilouse of Commons, forming the great inquest of the
nation, has a power to order the attendance of witnesses,
and in case of disobedience, to order them to be brought
to the bar to be examined. An alleged power to order a
witness to be brought in custody to the bar, without a
previous order for his attendance, had been referred to in
the Queen’s Bench; but the Exchequer Chamber declined
to express an opinion as to the existence of.such a power.

The second of the thrge propositions is, that if a person
ordered by the House of Commons to attend and answer a
charge of contempt and breach of privilege, wilfully dis-
obeys the order, the house has power to order him to be
o (@) Gosset v. Howard, 16 Law Journal, New Serics, Queen’s
Bench, 345. 1847.
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taken into custody and brought to the bar to answer the
charge. It may be remarked, that this proposition does
little else than state a power implied in the general power
to commit for contempts.

The third proposition is, that the house alone is the
proper judge, when these powers are to be exercised.

The judgment of the Exchequer Chamber contains
references to the very general forms of writs of attach:
ment for contempts issued by the superior courts, and
contains this passage: “The possibility of abuse which
“ is urged as an objection to the power of either house to
“ issue its mandates in such a form, is no valid argument
“ to its existence. If it were, it would apply equally to all
“ the superlor courts, which, without doubt, have the power
“ of issuing theirs, in the forms before referred to; and it
“ would apply also to the other admitted’ legal powers of
“ these courts, which may be abused without adequate
“ remedy. In case of an improper exercise of this power
“ of attachment by a court of law or equity, or by either
“ branch of the high court of parliament, there can be no
“ appeal ; the only remedy is by application to the sense of
“ justice of each court; and it would be improper to
“ suppose that any one of them would be more likely to
‘“ abuse the power, or less likely to grant redress, than
“ another.”

In the judgment it is also said : ¢ The difference between
“ the opinion of this court and that of the majority of the
¢ Court of Queen’s Bench is only this: that they construe
“ the warrant as they would that of a magistrate; we
“construe it as a writ from a superior court. The
“ authorities relied upon by them relate to the warrants
“and commitments of magistrates ; they do not apply to
¢ the writs and mandates of superior courts, still less to
¢ those of either branch of the high court of parliament.”

I have now worked my way round to Hansard’s case,
my point of departure into my long excursion into the law
of contempts.
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After every dissolution of parliament the conduct and
character of the dissolved House of Commons are subjects
of history, and may be freely discussed and censured,
without any fear of the displeasure of the House of Com-
mons for the time being.

In Hansard’s case the then House of Commons, though
only a part of the legislature, and therefore not the legis-
lature, set itself above the law, and in the exercise of the
arbitrary power, its possession of which is recognized by
legal authorities, punished, by a long imprisonment, minis-
ters of the law and of courts of justice for acting, according
to their bounden duty, in obedience to the law and to the
legal process of the courts. This flagrant abuse of power
- leads to several serious reflections.

Arbitrary power exercised by a popular assembly, es-
pecially liable to’be influenced by passion or prejudice, and
to be moved by sudden impulse, may be, at the least, as
dangerous to political and personal liberty as if exercised
by the Crown. To me it seems, and I have lately con-
sidered the subject with great care, that I might not
express to you any hastily-formed opinions on the point,
that the Crown itself might more safely than the House of
Commons be entrusted with a power which it does not
possess, like that of a court of record to commit for con-
tempts or breaches of its privileges or prerogatives. One
of my chief reasons for thus thinking is, that for every act
of the Crown there are legally responsible ministers ; for any
act of the House of Commons not any person is subject
to any real responsibility ; and it is too well known, that
the moral responsibility of a multitude of persons has but
a slight effect upon them collectively or any of them
separately. This last reflection serves to destroy the
analogy insisted on between a superior court, consisting
of a few judges responsible to parliament, and a house
of parliament utterly free from legal responsibility.

, If ever an attempt should be made to disarrange our
present happy balance of political power, the chief danger



112 LECTURE LY.

would be in the usurpation of unlimited power, not by the
Crown, but by the House of Commons. Unlimited power
is apt to become tyranny; and the tyranny of many is
according to history, at the least, as oppressive as the
tyranny of one. Now, we have seen that, according to a
practice which appears to have the sanction of the law, the
House of Commons may even now imprison any man at
its own pleasure, without the legality of its order being
in any manner questioned. A fearful use might, during
an important political struggle, be made of this power by
a Iouse of Commons happening to be influenced by de-
magogues. It would be wise and patriotic if, at this
time, when good order prevails, and no attempts at change
are made, otherwise. than by regular legislation, the two
branches of, the legislature would, by a self-denying statute,
subject the exercise of their power to imptison their fellow-
subjects to the revisal, in each case, of the judges of all
the superior courts assembled. Those high magistrates
made, by one of the wisest of our laws, independent of the
Crown, are equally independent of cither house of parlia-
ment separately, and might be safely entrusted with this
addition to their great powers.

You must not think any part of this lecture inconsistent
with my attachment, well known to you, to the valuable
parts of the constitution which limit the prerogatives of the
Crown. Consistent with my aversion to inordinate regal
power is my still greater dislike and distrust of inordinate
democratic power.
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1. Common Law. | 7. Separage Privileges of each
2. Customs and Usages. House.

3. Statute Law. 8. House of Commons. Dis-
4. Kingly Power. puted Elections.

5. Parliament. 9. House of Lords. Life Peer-
6. Customs of Parliament. ages.

My anticipations, expressed at the close of my first series
of these lectures, are not verified. Instéead of making the
sudden transition, then spoken of, 1 find myself gliding
from one most important branch to other parts of con-
stitutional law.

Critics teach tlmt every literary work, if lt has not,
ought to have, its one idea; and, moreover, if that idea is
not apparent, it ought to be easily discoverable. Upon
this point I do not leave you in the dark. However
desultory you may have thought these lectures, they have
not, I trust, failed to impress upon your minds the principle
which I wish to be considered to pervade them, giving
them, as I havebefore remarked, a sort of unity, to which

- they might otherwise have no pretence. The principle I
mean is that insisted on in my first lecture, that the laws
of England consist of the ancient customs and usages of
the people of England.

To this principle, I repeat, our written laws themselves
may be referred ; inasmuch as they derive their force from
the ancient custom and usage of the people to obey acts of
parliament.

To this principle may alsq be referred the power of the
Crown ; inasmuch as it is an ancient custom and usage to
be governed by a monarch, a King or a Queen, whose title
to sovereign power, and to the allegiance of the people, is
transmltted by inheritance, according to the course of the
cominon law in respect of private inheritances, adapted to

1. I
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the circumstance of the powers, rights, and duties of a
mdnarch not being divisible, You remember my attempt
to illustrate, by each other, the descent of the Crown, and
the descent of private inheritances.

But there is no known limit to the legislative power of
parliament. It as been exercised by changing the suc-
cession of the Crown itself; and so it happens, that the
title of our present sovereign lady, the Queen, is derived
from two blended sources : the common law rule, making
the Crown hereditary, and the Act of Settlement making the
Princess Sophia of Hanover the source from which the
descent is traced.

It is an ancient usage and custom, and therefore part of
the common law, that the parliament, the supreme legis-
lature of the kingdom, consists of threc branches; the
King or Queen, the Lords, the Commons; and that the
separate assent of cach is esscntial to the validity of any
new law. The customs of parliament are themselves an
important branch of the common law. In Blackstone’s
interesting and instructive chapter eutitled, *“ Of the Par-
liament,” you read: “ The high court of parliament hath
“its own peculiar law, called the lex et consuetudo Par-
 liamenti; a law which Sir Edward Coke observes is ab
“ omnibus querenda, a mullis ignoratu, a paucis cognila.
“ It will not therefore be expected that we should enter
‘“into the examination of this law with any degree of
“ minuteness ; since, as the same learned author assures
“ us, it is much better to be learned out of the rolls of
“ parliament, and other records, and by precedents, and
“ continual experience, than can be expressed by any one
“ man. It will be sufficient to observe that the whole of
“ the law and custom of parliament has its original from
“ this one maxim: that whatever matter arises concerning
“ either house of parliament ought to be examined, dis-
“ cussed and adjudged in that house to which it relates,
“and not elsewhere.” You perceive the bearing of this
on the subject of the latter part of the last lecture,
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Upon this last-mentioned principle the House of Com-
mons has always persisted in the mischievous practice of
trying disputed elections before committees, consisting
formerly of all the members, and now of selected mem-
bers of that house. This mode of trial has been changed,
regulated and improved by acts of parliament. Neverthe-
less, it has never obtained the confidence of the com-
munity ; and an opinion prevails with some in favour of a
proposal, that the Commons should give up this privilege,
and permit disputed elections to be tried before one of the
ordinary impartial tribunals sitting in Westminster Hall.

In the exercise of a similar privilege the Ilouse of
Lords, some years since, passed a resolution by which they
effectually denied a seat in the house to Lord Wensleydale,
a peer, whose patent limited his pecrage to himself only for
his life. By this tesolution, acquicsced in by the Crown,
the Lords asserted, as a principle, that, to confer a
title to a seat in their house, a patent must crecate an
hereditary peerage. In consequence of this resolution a
patent was granted, giving the dignity of a peerage to
Lord Wensleydale and the heirs male of his body.

The majority of the Lords, who voted for the resolution,
must have disregarded ancient precedents and mere legal
reasoning, and must have decided according to their own
views of expediency. In this case the Lords had a direct
interest in resisting the royal prerogative, inasmuch as any
ministry desiring to increase its influence in the upper
house by creating new peers would more readily find
talented men willing to accept life peerages, than properly
qualified men willing to accept hereditary peerages. A
man may possess an estate or a life income adequate to the
dignity of a peerage enjoyed by him for life; but not an
estate which he could settle on his eldest son and his
descendants to the exclusion of his other children. Now it
is manifest that any considerable addition to the number
of the peers tends to diminish the value of every peerage
botR in dignity and power. The interest of the Lords in

12
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the question raised, as to the validity of a claim by a peer
for life to a seat in their house, justifies an opinion
that it would have been more satisfactory, if there had
been a judicial tribunal invested with the power to decide
the question.

It might be better if all claims to seats in either house of
parliament could be made subjects of the jurisdiction of
one of the superior courts of common law. For this
purpose an act of parliament would be requisite. From
time to time many parliamentary usages and privileges
have been regulated, restrained or repealed by acts of
parliament. Some, by disuse, have become obsolete.
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1. Parliament. Money Bills. 10 Ezpress Assent of each
2. Commons. Branch of the Legis-
8. Lords. lature.
4. Supplies. 11 The Commons grant, the
5. Tazation. Lords assent.
6. Land Tazx. 12. Bill of Supply. Form.
7. Paper Duty. 13. Grievances before Supplies.
8. Precedents. 14. Money Clauses.
9. Parliament. Act. 16. Penalties.

16. Fees.

History makes Englishmen regard as one of the most
important of the ‘customs of parliament, the usage which
maintains the privilege of the Commons, that is, of the
people at large, that all supplies of money to be raised by
taxation shall begin by a vote of the House of Commons.
The privilege is by some attributed to the fact of the people,
the great body of taxpayers, being represented in that house ;
by some to the probability that the Lords may be too
much under the influence of the Crown to be entrusted
with the power of voting supplies.

A supply having been voted by the House of Commons,
eftect is given to it by a bill, which, beginning there, and
receiving the consent of the House of Lords, and the assent
of the Crown, becomes an act of parliament.

Another privilege of the Commons is, that a money bill
canuot be altered or amended by the Lords. The only
choice the Lords have is between consent and rejection.
Of this a remarkable instynce occurred in 1692. In that
year an act was passed for raising money by means of a
land-tax, the very land-tax which, as then assessed, is paid
to this day. While the bill was passing through par-
liament, the Lords inserted a clause, enacting, that the
estates of peers should be valued by twenty of their own
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order, instead of the commissioners named in the bill, being
the principal gentlemen of every county. This clause, for
which there were precedents, was rejected by the Commons.
Afier a conference between the two houses, the Commons
returned the bill to the Lords, with a brief intimation, that
they were not to presume to alter laws relating to money.
Afier another conference, the Lords waived what they
protested to be their right to amend money bills. Read
again Macaulay’s account of this transaction.

In the year in which I am writing, 1860, the House of
Lords rejected a bill sent to them by the Commons for
repealing the ancient excise duty on paper. Assertions
were made by some persons, that by this rejection the
Lords infringed on a constitutional principle, that the
taxation of the pcople is to be regulated by the repre-
sentatives of the people. There is no such principle im-
plied in the privilege of the Commons, that all money bills
shall begin in the Ilouse of Commons, and shall not be
altered in the Iouse of Lords. That privilege is quite con-
sistent with that which is the true rule; that a tax cannot
be imposed or repealed, except by an act of parliament,
originating in a vote of the House of Commons. Now the
assent of the Ilouse of Lords is as essential to an act of
parliament as the assent of the ITousc of Commons. There
is no distinction in this respect between an act imposing or
repealing a tax, and any other law ; and there are no legiti-
mate means of forcing the Lords to give their consent,
otherwise than according to their own opinions. It is
enough that they cannot alter a money bill ; it is for them
to choose between assent and rejection.

In consequence of the rejection by the Lords of the bill
for the repeal of the paper duty; the Commons appointed a
committee to search for precedents. The committee made
a report, setting forth many precedents serving to establish
the privileges of the Commons in respect of taxation, and
a few instances of the exercise by the Lords of their right
to reject money bills, and not one precedent inconsistent



LECTURE LVIHI. 119

with that right. The pervading principle is, that the
Commons in the first instance grant, and the Lords then
assent to, supplies to the Crown.

Of this long report, which must henceforth be the text
book of this part of our law, I shall, in this lecture, make
use of those portions only in which are related the events
of the years 1407 and 1628.

In the year 1407, the ninth year of the reign of Henry
the fourth, at a parliament holden in the abbey of Glou-
cester, the Commons represcnted to the King that they
were greatly disturbed by the King sending to them, for
their consideration, a vote of the Lords in respect of an aid,
deemed by the Lords proper to be voted to the King. The
Commons affirmed this to be in great prejudice and dero-
gation of their liberties. It was then solemnly settled and
recorded in parliament, that neither the Lords separately,
nor the Commons separately, shall make any report to the
King, of any grant granted by the Commons and assented
to by the lords, until the Lords and Commons are of one
assent and of one accord; and then, in manner and form
accustomed by the mouth of the Speaker of the Commons,
This great precedent is implicitly followed to this day.
The terms grant and assent express sufliciently the distinct
functions of the two houses, of one to propose supplies, of
the other to assent or not to assent.

In the year 1628, carly in the great struggle between
privilege and prerogative, the form of the preamble of a
bill of supply was settled by a committee of the Commons,
consisting of Sir Edward Coke, Mr. Glanville, Mr.
Selden and others, and, being excepted to by the Lords,
was persisted in by the Commons. The form so settled
was this: “ Most graciows Sovereign, we your Majesty’s
“ most faithful Commons have given and granted to your
“ Majesty.”

The tenor of the form settled in 1628, expressing the
fact of the Commons granting supplies, is observed to the
present time, though there are often deviations from the
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very words then selected and arranged. The preamble
of the act of parliament imposing, in April, 1860, an in-
come tax of ten pence in the pound, is thus worded:
“ Most gracious Sovereign,—We, your Majesty’s most
¢ dutiful and loyal subjects, the Commons of the United
“ Kingdom of Great Britain and Ireland in parliament
‘“ assembled, towards raising the necessary supplies to
“ defray your Majesty’s public expenses, and making an
‘“ addition to the public revenue, have freely resolved to
“ grant unto your Majesty the several rates and duties
“ hereinafter mentioned; and do therefore most humbly
“ beseech your Majesty that it may be enacted; and be it
“ enacted by the Queen’s most excellent Majesty, by and
“ with the advice and consent of the Lords spiritual and
“ temporal, and Commons, in this present pallmment
“ assembled, and by the authority of the same, as follows.”
It is impossible to suppose a precedent more precise or
more decisive to the effect that, though taxation must
begin by a resolution of the Commons, it must have the
express sanction of each of the three distinct branches of
the legislature.

In July, 1860, the Tlouse of Commons, after a debate of
two nights on the report of their committee to search for
precedents, passed three vague resolutions, in which, by
means of a little study, one perceives combined an as-
sertion and an admission of one constitutional truth: that a
bill relating to taxation, or to any of the dctails of taxation,
must begin in the House of Commons, and may be rejected
by the Lords.

Doubtless the expressed opinion of the Commons, on
any question of taxation, supplies an argument which
ought to have great weight in the deliberations of the other
house, but the Lords may sometimes think this argument
outweighed by others, and then it is their right and their
duty to disregard it. If they neglect this duty, they de-
prive the community of one of the safeguards against
hasty and unwise legislation, and unwise taxation : the de-
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liberate consideration of every proposed new law, and of
every proposed tax, by each of three differently constituted
and independent estates of the realm.

Keeping in view the fact that it is not a mere veto by
means of which either branch of the legislature may reject
a proposed law sanctioned by the other two, one wonders
that the power of the House of Lords to reject a money
bill could ever have been doubted. The positively and
separately expressed assent of every one of the three
branches is indispensable. A power to signify a veto
might be lost by disuse. The frequent repetition of an
express assent keeps alive the power to give or withhold it.
JThough the royal assent has not been for more than a
century refused to a bill, having passed through both
houses of parliament, the power to withhold it is as un-
doubted as ever. Disuse has not impaired it, and occasions
may possibly arise for the exercise of it.

To the aintenance in former times of the great point of
constitutional law, that the people cannot be taxed without
the consent of parliament, we are in a great measure in-
debted for the preservation of the country from despotic
power. Of nearly equal value is the privilege of the
Commons, that a supply of money to the Crown must
begin by a vote of their house. It cannot be too carefully
guarded. It adds force to the constitutionul watchword,
—grievances before supplies.

Though there is never now reason for thinking this
privilege in danger, great care is, in point of fact, always
taken to avoid precedents which might impair it. After
many struggles by the Lords against it, their acquiescence
in this privilege has become habitual and complete, Those
who manage the detailsewf the business of their house, the
Lord Chancellor, and the chairman of committees, are careful
that any bill beginning there shall not, when sent down
to the Commons, contain what is called a money clause:
any clause which can be construed as imposing any pay-
ment in'any way resembling a tax., A clause of that sort
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would certainly be rejected by the House of Commons, as
a breach of privilege. The rule is applied not only to
taxes for the general purposes of the government, but to
taxes for limited purposes, such as turnpike tolls, and
special purposes, such as rates for the improvement of a
town, and even, as some think unreasonably, to penalties
and fines for offences.

It is a standing order of the House of Commons made
in 1831, that if, by any bill sent down by the House of
Lords to the Commons for their concurrence, any pe-
cuniary penalty or forfeiture is imposed, varied or taken
away, the Speaker shall report to the house, whether the
object is to impose, vary or take away any pecuniary.
charge or burden, or whether the same relates only to the
punishment or prevention of offences, and the house shall
thercupon determine whether it may be expedient, in the
particular case, to insist on the exercise of its privilege to
originate all provisions respecting pecuniary penalties or
forfeitures. .

Another standing order of the House of Commons made
in 1849, declures to the effect that with respect to any bill
brought from the Lords, whereby any pecuniary penalty,
forfeiture or fee shall be authorized, imposed, appropriated,
regulated, varied or extinguished, the house will not insist
on its ancient and undoubted privileges : firstly, when the
object is to sccure the execution of the act, or the punish-
ment or prevention of offences; secondly, when fees are
imposed in respect of benefit taken or service rendered
under the act, and in order to the execution of the act, and
are not payable into the Treasury or Exchequer, or in aid of
the public revenue, and do not form the ground of public
accounting; thirdly, when the Iill is a private local or
personal bill.
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1. King. 8. High Crimes and Misde~
2. Powers in respect of Par- meanors.

liament. 9. Inpeachment.
8. Chief Magistrate. 10. High Court of Parliament.
4. Erecutive Powers. 11. Court of the Lord High
6. Prerogatives. Steward.
6. Ministers. 12. Peers.
7. Responsibility. 13. Peers of the Realm tried.

As from the common law the king derives his power as the
head of the legislature, involving the power to convoke, to
prorogue, and to dissolve it, and the necessity of his assent
to its acts, so from the common law he derives his executive
power as the chief magistrate of the realm; it being an
ancient custom and usage of the people to obey the king,
as their chief magistrate. By the king are appointed the
judges, by whom justice is administered, and the sheriffs,
and other magistrates by whom the law is enforced and
the public peace preserved. The king is the commander-
in-chief of the land and sea forces of the nation. He ne-
gotiates with other states on questions in which the
country is concerned. He appoints ambassadors to foreign
parts; enters into treaties, declares war and makes peace.
He confers peerages, and other distinctions of rank. By
his officers the public revenue is collected and expended.
All these and many other prerogatives and functions,
which I cannot, in a rapid summary, attempt to enumerate,
the king derives from the common law, consisting of the
ancient customs and usages of the people with reference to
the subject-matters of those prerogatives and functions.
Many of them have been modified by acts of parliament;
all, according to the now well-established usage, are ex-
ercised by the sovereign with the advice and assistance of
ministers, who are responsible for the advice they give,
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and for their own conduct in the transaction of public
affairs. A delinquent minister, or, indeed, any person
accused of a high crime and misdemeanor, may, as you
know, be brought to justice by means of an impeachment,
presented by the House of Commons, as the grand inquest
of the realm, to the ITouse of Lords, the tribunal -before
which the impeachment is tried. The prosecution is con-
ducted by a committee of the House of Commons, the
members of the committee being called managers. On
the occasion of every such trial the House of Lords is pro-
perly called the High Court of Parliament.

Having diligently read history, you are well acquainted
with the functions of the Ilouse of Lords as a court of
justice for the trial of peers and peeresses for treason or
felony, or misprision (concealment) of either. This juris-
diction originates in the ancient custom and usage that an
accused person is to be tried by his equals :—pures, peers.
In England there are but two orders of men, the peers of the
realm and the commons. The sons of peers are commoners.
They arc noble only by courtesy. We, fortunately, have not,
as some countries have, a third order, that of slaves or
serfs, subjects of property. Thus a peer of the realm is
tried by his peers, the members of the Iouse of Lords, A
commoner is tried by twelve of his peers, a jury. If you
ask how it is that this privilege of the peers is confined
to treasou, felony, and misprision of either, and that they
do not enjoy it when tried for misdemeanors, I am not
ready with an answer. There are misdemeanors of greater
enormity than many felonies. If Blackstonc’s suggestion
of a reason for the privilege is right, that the great are
always obnoxious to popular envy, and, were they judged
by the people, they might be in dunger from the prejudice
of their judges, the reason seems as applicable to a trial for
an aggravated misdemeanor, especially if of an infamous
character, perjury for instance, as to any trial for felony.
Accused of a misdemeanor, a commoner is tried by his
peers: a peer is not so tried; he is tried by a jury of
commoners.
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For the trial of a peer, the course of proceeding is this:
—A bill having been preferred before an ordinary grand
jury, and by them found true, the indictment is removed
into the House of Lords, which, if parliament is then sitting,
is called the High Court of Parliament; or, if it is not
then sitting, the Court of the Lord High Steward. In
either case the president is an officer appointed for the
occasion, and called the Lord High Steward. There is this
difference between the High Court of Parliament and the
High Steward’s Court, that in the former all the peers are
judges both of law and fact, the high steward voting as
one of them. But in the latter he is the sole judge of
matters of law, the other lords only trying questions of fact,
like a jury.

" A still more important distinction exists with respect to
trials of peers for felonies. Of the Ifigh Court of Parlia-
ment, all the peers of the realm who choose to attend are
members ; but of the High Steward’s Court, those lords
only are uembers who may be selected by him, and are
summened by his direction. As respects treason, this’
power, which might be made by the Crown and its officer,
the lord high steward, the means of crushing noblemen
hostile to the ministry for the time being, ceased after the
end of the dynasty by which it was most likely to be
abused. After the revolution an act of parliament (z) was
passed, enacting that, upon every trial of a peer for treason
or misprision of treason, all the peers who have a right to
sit and vote in parliament shall be summoned at least
twenty days before the trial; and every lord appearing
shall vote in the trial. In the trial of a peer the decision is
by the majority ; but a majority cannot convict unless it
consists of twelve peers at the least. The peers are not
sworn, as jurymen are, to give a true verdict according to
the evidence. At the close of the trial each peer separately
votes “ Guilty, upon my honor,” or “Not guilty, upon

my honor.”
() 7 William III., chapter 77.
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1. Lords.  House. Judicial 7. Divorce Court.
Functions. 8. Court of Error.

2. High Court of Parliument. 9. Writ of Error.

8. Appeals. 10. Ezchequer Chamber.

4. Chancery. 11. Queen's Bench.

6. Fquity. 12. Common Pleas.

6. Probate Court. 13. Ezcheqyuer.

Tue House of Lords has, by the common law, other ju-
dicial functions than those spoken of in the last lecture.
It is, under the name of the Iligh Court of Parliament, a
court of ultimate appeal from the superior courts of commen
law, the King’s Ben&h, called during the reign of a female
sovereign the Queen’s Bench, the Common Pleas, and the
Exchequer, and from the High Court of Chancery, and from
the Courts of Probate and Divorce.

The Chancery is the only now existing court of equity,
of general jurisdiction over the whole kingdom. Of equity,
in the peculiar sense in which English lawyers use the
word, and of the Court of Chancery, I shall treat in future
lectures. The Courts of Probate and Divorce I shall also
reserve for future consideration. At this moment, 1 shall
speak only of appeals from the superior common law
courts.

As lawyers call that a criminal court in which criminals
are tried, and its process criminal process, so, almost as
absurdly, a court to which an appeal can be made is usually
called a court of error. This strange phrase is meant to
express that the function of the court is to correct the
errors of other courts. The phrases criminal court, court
of error, and other phrases of the sort, the use of which I
shall not be able to avoid, may serve to remind you of the
solecism “ mad-doctors,” meaning physicians who have the
care of lunatics.
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The process by which a cause is brought into a court of
error is called a writ of error. It is issued in the name of
the Queen out of the Court of Chancery; and it commands
the transmission to the court of error of a transeript of the
record and proceedings in which error is alleged to exist.

By the common law, as amended by a statute passed in
the reign of Queen Elizabeth (a), the House of Lords was
the court of error in respect of some classes of proceedings
in the King’s Bench; and a court called, from the place
where it sat, the Exchequer Chamber, consisting of the
judges of the Gpmmon Pleas and the barons of the Ex-
chequer, was the court of error in respect of other classes
of proccedings in that court.

By the common law, a eause in the Court of Common
Plcas might be removed by writ of error into the King’s
Bench, and, affer a decision there, by another writ of
error, into the House of Lords.

Formerly, the Court of Exchequer, besides having its
present jurisdictions as a court of common law and a court
of revenué, to which jurisdictions I shall more especially
refer in the course of these lectures, was a court of equity.
Many years since, its jurisdiction in equity was taken from
it by act of parliament. By the common law, a cause on
the law side, as it was called to distinguish it from the
equity side, of the Court of Exchequer, might be removed
by a writ of error into a Court of Exchequer Chamber,
consisting of the lord chancellor, the lord treasurer, and
the judges of the King’s Bench and Common Pleus; and
thence, by writ of error, into the House of Lords.

By force of an act of parliament made in 1830 (), “ for
“ the more effectual administration of justice,” the court of
error, in respect of all the three superior courts of common
law, is now the Court of® Exchequer Chamber, consisting,
in the case of an appeal from the King’s Bench, of the
judges of the Common Pleas and the barons of the Ex-

(a) 27 Elizabeth, chapter 8.
® () 11 George IV, & 1 William IV., chapter 70, section 8.
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chequer; in the case of an appeal from the Commmon Pleas,
of the judges of the King’s Bench and the baroms of the
Exchequer; and, in the case of an appeal from the Ex-
chequer, of the judges of the other two courts.

Appeals can thus be made from the King’s Bench to the
Exchequer Chamber in criminal cases as well as in civil
causes.

After a decision in the Exchequer Chamber an appeal
lies, by means of another writ of error, to the House of
Lords.

The Common Law Procedure Act of 1854, giving rights,
not previously existing, to appeal against decisions of the
superior courts not being the proper subjects of writs of
error, makes the Exchequer Chamber and the House of
Lords, successively, courts of appeal from the superior
courts of common law, in the several cases in which it so
gives, for the first time, rights of appeal.

Having now disposed of the judicial functions of the
House of Lords, except as a court of appeal in equity, and
except as the court of appeal from the Courts of Probate
and Divorce, 1 shall, in my next lecture, proceed to con-
sider those of the superior courts of common law.
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Tue original and proper function of the Court of Queen's
Bench is the administration of the laws for the repression
of cMmes, styled the criminal law. This jurisdiction it still
retains, exclusively- of the other two superior common law
.courts.

The original and proper function of the Court of Ex-
chequer is the administration of the laws relating to the
public revenue. This jurisdiction it still retaius, exclusively
of the other two courts.

The original and proper function of the Court of Common
Pleas, which has been sometimes called the Common Bench,
is the administration of justice between the subjects of the
realm in respect of their property and their contracts, and
all injurics not treated as crimes against the community.
Aptly enough, this is said to be a civil jurisdiction (civis,
civilis), as distinguished from a criminal jurisdiction. The
name of each court serves to express well the nature of its
original and proper jurisdiction.

Formerly, the Court of Common Pleas had exclusive
jurisdiction in a variety of causes called real actions, re-
lating to real property (landed property), all of which,
except two, were abolished by an act of parliament made
in 1833 (a).

- (a) 3 & 4 William IV, chapter 27, section 3.

1. K
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The clause by which real actions are put an end to con-
tains a list of most of them; the names of many being
curious specimens of ancient law jargon. Many of these
actions had become obsolete. One good efiect of the
cnactment is to relieve you and other law students from all
occasion to burthen your minds with an enormous mass of
what was called learning, the greater part being unin-
teresting to the degree of being repulsive,

The statute is entitled, “ An Act for the Limitation of
Actions and Suits relating to Real Property, and for sim-
plifying the Remedies for trying the Rights thereto.” It
carefully saves from the effect of its repealing clause the
acticn of ejectment, which is now the only mode, except in
the two cases just referred to, of asserting at law, as dis-
tinguished from cquity, a disputed title to real property.
An ejectment may be brought in any one of the three
superior common law courts, at the option of the plaintiff.

Of the two real actions not abolished, one, called the
writ of dower, is the remedy of a widow against the heir of
her husband, or other person withholding her dower; the
other, called a writ of quare impedit, is the remedy of the
patron of an ccclesiastical benefice against a bishop or other
person impeding his right of presentation.

With the exception of the two real actions just men-
tioned, and which are of rare occurrence, the threc common
law courts have now co-ordinate jurisdiction in all matters
relating to property, to contracts, and to injuries not re-
garded as crimes.

From this jurisdiction, as will be explained in my lectures
on equity, are excluded many wrongs and transactions in
respect of which there can be found no remedy except in
the Court of Chancery. From it are also excluded many
causes of action, though not all, in respect of which the
modern county courts have jurisdiction. This is also a
subject I shall refer to hereafter,

I speak of the jurisdiction of the three courts as co-qrdi-
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nate, not only in the sensc of there being no appeal from
any one to either of the others separately, but also because
any person intending to sue another for the recovery of
property, or in respect of any breach of a contract, or in
respect of any injury to his property or person, may sclect
any one of the three in which to bring his action.

That the Queen’s Bench and Exchequer have, in com-
mon with the Common Pleas, this extensive jurisdiction,
originates in usurpation confirmed by usage. Until not
many years ago the law of England, or rather its adminis-
tration, was defaced by innumerable fictions, most of them
idle inventions, Nearly all have been got rid of in the
course of modern legislation. It would disturb your atten-
tion flom the proper subjects of your present studies now
to give instances of these absurdities. As to the fiction by
means of which the Court of King’s Bench usurped a
gencral jurisdiction in civil causes, I may perhaps, in con-
versation, amuse you by relating its details. At best, it
can be regarded now only as a trifle, interesting to a mere
legal antiquarian, or as a puerile fiction—one of the many
in which our predecessors in the practice of the law seem
to have delighted.

The fiction to which the Court of Exchequer had re-
course was more respectable. To bring a suit in the Court
of Exchequer, the plaintiff suggested in his plaint that by
reason of the defendant not paying him what he demanded,
he, the plaintiff, was the less able to pay the king, in his
exchequer, the money he owed him. By this suggestion,
usually false, but that was thought of no consequence, it
was pretended that an interest was given to the king in
respect of his revenue; and the cause was made a subject
for the interference of the Court of Exchequer. The writ
by which the action was commenced, and in which the
fiction was repeated, was called a quo minus.

Thus, by ancient usages and customs ; ancient, though the
origén of some of them is known ; the superior common law

K2
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courts have a very extensive co-ordinate jurisdiction. This
jurisdiction, in some respects usurped, extended by fresh
usurpations, generally acquiesced in, and strengthened by
usage, recognized and confirmed by writs called original
writs, issuing in the king's name from the Court of Chan-
cery, and having the effect of assigning particular suits to
one or other of the threc courts, has been so recognized,
amended and regulated by many acts of parliament, that it
may be said to exist now by direct legislative sanction.

Formerly, writs of the sort just mentioned, and which
were called original writs, formed one of the most technical
and unattractive of the subjects of a law student’s reading,
and of a lawyer’s practice. They are now abolished, and
the writs themselves, and the fictions which were main
features of most of them, are now unworthy of your atten-
tion, unless when the form of one of them happens to
enunciate a rule of law. Of this you remember an instance
in my lecture on the liabilities of innkeepers.

Without information which you may never have a motive
for acquiring, you can never know how comparatively
simple in all respects have the process, pleadings and pro-
ceedings of all our courts of justice been made by modern
legislation. A most complicated, dilatory and costly sys-
tem, full of difliculties, snares and dangers, frequently
leading the tribunals astray from real questions into ques-
tions of form and precedent, and often in other ways
causing the miscarriage of justice, has, by successive
changes, been converted into a system, not without faults,
but which, comparatively with that which it has super-
seded, is simple, summary and inexpensive, and well calcu-
lated to bring to the consideration of the courts the true
questions to be decided. .

All actions at law, except the two surviving real actions,
and except the action of ejectment, are called personal
actions. By force of an act passed in 1852 (@) to amend

(@) 15 & 16 Victoria, chapter 76. .
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the process, practice and mode of pleading in the superior
courts of d®mmon law, a writ, called a writ of summons, is
the only writ for the commencement of any personal action
in any one of those courts. This writ, forms of which are
prescribed by the statute, is issued, in the name of the
Queen from the court, and commands the defendant to
cause an appearance to be entered in the court in an action
at the suit of the plaintiff, and gives him notice that, in
default of his doing so, the plaintiff may procced to judg-
ment and execution.

I am almost tempted by the ingenuity of the grotesque
fictions which, until the year 1852, distinguished the action
of ejectment, to speak now of the origin of this action:
but really this abolished absurdity, fit, possibly, to be the
subjéet of a casual conversation, is unworthy of a place in
a lecture meant to be instructive. For a queer document,
called a declaration in ¢jectment, which it was always most
difficult to explain to a student, the statute 1 last referred
to has substituted a writ, the form of which it prescribes, for
the commencement of an action of ejectment in any one of
the three courts. The import of the word “ejectment” serves
to tell you that an action of ejectment is a proceeding in
which a person asserts a right to the possession of real pro-
perty in the posscssion of another. In this action, the right,
if not disputed, is enforced in a summary way; and, if it is
disputed, the question can be brought to trial and decision.

Thus it is that the writ, in its prescribed form, commands
the appearance of the person in possession and of others
entitled to defend the possession, or such of them as deny
the alleged right, and informs them that, in default of their
appearance, judgment will be signed, and they will be
turned out of possession. ,

Originally, the practice of the courts varied very greatly ;
but is now made uniform by a succession of statutes en-
acted for that purpose. To the details of this practice 1
shgll have future occasions to refer.
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Of the little exclusive jurisdiction of the Common Pleas,
in respect of two real actions, I have said enough. The
revenue jurisdiction of the Exchequer is of too technical a
nature to be fit for this part of these lectures. Besides the
criminal jurisdiction of the Queen’s Bench, there are several
important branches of jurisprudence with which that court
alone can deal, and to some of which, as well as to its
criminal jurisdiction, I shall have occasions to refer in the
next and in succeeding lectures.
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WE will begin with the original criminal jurisdiction of the
King’s Bench, now the Queen’s Bench.

In times now remote this and other courts, branches of
a court called aula regia, followed the king’s person and sat
in any place, in any part of the kingdom, in which he hap-
pened to be. Whether, originally, the ordinary subjects
of jurisprudence were so divided that three distinct courts
were formed, all sitting in aulé regif, one for criminal cascs,
onc for revenue cases, und one for common pleas or suits
between private persons, or whether, originally, one great
court called aula regia had a general jurisdiction over all
three subjects, 1 consider a question of some difficulty, fit
for investigation by a skilful law antiquarian.

To remedy the inconvenience to private suitors of follow-
ing the king’s person to seek justice, it was one of the
articles of Magna Charta that common pleas should not
follow the king’s court, but should be holden in some cer-
tain place. ‘ Communia placita non sequantur curiam
“ nostram, sed tencantur in aliquo loco certo.” In conse-
quence of this article, the Court of Common Pleas has
always since sut in Westminster Hall, the great hall of the
king’s palace at Westminster, the “ certain place” probably
intended, though not expressed, by the framers of the
Great Charter. The Courts of King’s Bench and Ex-
chequer, though not mentioned in this article, have also
fog centuries sat in Westminster Hall; though such of the
original writs mentioned in the last lecture as were return-
able in the King’s Bench, always required the appearance
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of the defendant on a day named in the court before the
king himself wheresoever he might then be in® England.
This was another law fiction, the king often being in other
places in England than Westminster, and it never being
the practice for him to administer justice in person.

At the beginning of every law term, a grand jury of the
county of Middlesex, in which -county Westminster is
situate, is sworn and charged in the Queen’s Bench. That
court proceeds to the trial of any persons against whom
indictments are presented by this grand jury for offences
committed within their county. The trial is also by a
Middlesex jury.

By reason of the frequent gaol deliveries in former times
at the Old Bailey for the city of London und for the
county of Middlesex, and by reason of the establishment,
some years since, of the Central Criminal Court for London
and Middlesex, and for some parts of threc of the adjacent
counties, bills are seldom presented to, and, consequently,
indictments are seldom found by, the grand inquest sworn
and charged in the Queen’s Bench.

As, now that the Queen’s Bench sits in Middlesex, it
has an original jurisdiction in respect of offences committed
in that county, so, I think, it would have a similar juris-
diction in respect of those committed in any other, in which
it might at any time happen to sit; and that it would, in
like manner, be attended by a grand inquest of that county.

Another branch of the original jurisdiction of the Queen’s
Bench is in respect of offences with which persons are
charged by informations filed by the Attorney-General, or
by an officer called the coroner and master of the Crown
office. There cannot be any such information in respect
of any treason or felony ; for neither of which can a person
be tried without an indictment found by a grand jury.

It is the practice for the Attorney-General to file in-
formations only for great misdemeanors tending to disturb
or endanger the government, and which it is necessarysto
repress by immediate prosecution and punishment. The
power to file them has been less often exercised in our
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time than in former times. It is a necessary part of the
prerogafive of the Crown, formerly greatly abused by the
too frequent filing of informations for what were alleged to
be seditious libels. Many similar publications are at this
time overlooked as harmless; and many are the less mis-
chievous by reason of their being overlooked. The great
jealousy with which these ex officio informations, as they
are called, have been regarded in parliament and by the
people at large, has made our modern Attornies-General
very averse to file them except in cases where their duty to
do so is imperative. It may interest you to be now re-
minded that the trial of the seven bishops took place upon
an ex oflicio information, alleging their petition to the king
to be a seditious libel.

* Informations filed by the coroner and master of the Crown
oftice at the instigation of private prosecutors are of fre-
quent occurrence. Formerly, this officer might, in his dis-
cretion, file informations ex officio ; but, this power having
been grently abused in times preceding the revolution, an
act of parliament was afterwards passed to the effect that
informations shall not be filed by him without express
direction by the court; and that the prosecutor shall give
security for payment of the costs of the accused in the case
of a failure of the prosecution.

The idea of a criminal information is so associated with
that of a libel, that I think it right now to say in more
express terms than before, that, though not often met with
in practice, except in cascs of libel, a criminal information,
whether ex officio, or by leave of the court, may be filed
for any crime punishable by means of an indictment and
not amounting to treason or felony.

A criminal informatign being filed, process is issued to
arrest the accused, who is either bailed or kept in prison
to await the result. Ile pleads to the information. If he
pleads not guilty, he is tried by a jury. If he pleads

, guilty, or if he is found guilty by the verdict of a jury, his
punishment according to law is adjudged by the court.
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A most important branch of the jurisdiction of the Queen’s
Bench is the superintendence of other courts of criminal
jurisdiction. In treating of this power of the Queen’s
Bench, I shall take occasion to speak of the constitutions
and powers of some of the courts in respect of which it is
exercised.

Of several of these courts the jurisdiction is so local, or
in other respects so confined, or is so impaired by lapse of
time, that it would be a waste of time to say anything of
them now. Those that I deem of sufficient importance to
be at this time considered, are the courts of oyer and ter-
miner and gaol delivery, and the courts of quarter sessions
holden in every county; the former twice or oftener in
every year; the latter usually four times.

And firstly, as to the courts of oyer and terminer and
gaol delivery. You know the sensation madc twice every
year in a county town and its neighbourhood by the arrival
of the judges of assize, as they are called. They derive
the ordinary name of their office and of their court, the
assizes, from the practice of sending them originating in
the very ancient practice of commissioners or judges being
sent into every county to take assizes; that is, to try certain
real actions so called. Real actions being now abolished,
there are now never any assizes to take, though the name,
is still retained. You will read in Blackstone’s Com-
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mentaries that the judges on circuit sit in every county by
virtue of five commissions, namely, a commission of the
peace, a commission of oyer and terminer, a commission of
gaol delivery, a commission of assize, and a commission
of nisi prius. Looking at the corresponding passage in
Stephen’s, Commentaries, you will perceive that, since the
abolition of real actions, he omits the commission of assize.
From this I infer that the four other commissions only are
now in use. Of these the commission of the peace re-
sembles, I believe, the commission always existing in every
county, and from which the ordinary justices of the peace
derive their authority. The commission of nisi prius is that
by virtue of which the circuit judges try questions of fact
arising in civil causes pending in the superior common law
cburts. On this subject I may have future occasion to
speak. The immediate objects of our attention are the
courts of oyer and terminer and gaol dclivery.

You know well that, England and Wales being divided
into circuits, two of the judges of the superior courts of
common law are, twice a year, assigned to cach circuit.
They arc invested with adequate powers by separate com-
missions for each county. Sometimes it is thought right to
issue a special commission to deliver a particular county
gaol at a particular time, either generally or of persons
charged with certain crimes. Of the former sort are the
winter assizes now becoming usual in some of the larger
counties, in addition to those which occur in the spring and
summer. Of the other sort was the special commission
issued some ycars since, after an insurrection which was
defeated at Newport by the mayor and a small body of
soldiers, to deliver the Monmouth county gaol of persons
detained on charges arising out of the insurrection. Some
of the persons tried were found guilty of high treason.

In a record printed at the end of the fourth volume of
Blackstone’s Commentaries, you may see a recital of the com-
mission of oyer and terminer, specifying almost all the many

* crimes of which men are capable, and directing the judges
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to inquire, hear and determine of these and all other mis-
deeds, offences and injuries whatsoever. It is sufficient for
me to say that from that commission, and from the com-
mission of gaol delivery, the circuit judges take an autho-
rity to try and adjudicate upon indictments presented by a
grand jury sworn and charged by them, and upon indict-
ments transmitted from former assizes by reason of the
accused not having been in custody, or by rcason of the
absence of witnesses, or for some other good causc; or
upon indictments transmitted from the court of quarter
sessions in consequence of their happening to be found for
crimes not within the jurisdiction of that court to try,
though found by a grand jury sworn and charged by it;
or in consequence of trials being adjourned from that
court to the assizes, either by reason of their involvirg
difficult questions, or by reason of the absence of witnesses,
or for some other good cause.

The commission of oyer and terminer, giving in express
terms the power to inquire, by the oaths of good and lawful
men (the grand jury), and to hear and determine all trea-
sons, felonies and misdemeanors, is the commission that
enables the judges to try prisoners indicted at the same
assizes ; and the commission of gaol delivery is that which
enables them to try indictments sent from former assizes or
from the quarter sessions.

It sometimes happens that a criminal information is tried
at the assizes; but this trial takes place under the com-
mission of nisi prius, the cause being transmitted from the
Queen’s Bench in the same way as a civil action is sent by
that court for trial. It is only with the jurisdiction to dis-
pose of indictments that I am now concerned.

Formerly, sessions of oyer and terminer for the city of
London and the county of Middlesex, and for the delivery
of the gaol of Newgate, were holden at the Old Bailey
cight times a year. In the year 1834, an act of parlia-
ment (a) established a court called the Central Criminal

(2) 4 & 5 William 1V, chapter 36.
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Court, the judges of which are the Lord Mayor of London,
the Lord Chancellor, all the judges of the superior courts
of common law, many other functionaries specified in the
act, and any other persons named from time to time by the
Crown. To this court is addressed from time to time a
commission of oyer and terminer for the city of London
and the county of Middlesex, and certain specified parts
of Essex, Kent and Surrey. The act directs the court to
sit at least twelve times in every year in the city of London
or in its suburbs. In point of fact, it always sits at the
Old Builey, thc judges of the superior courts taking the
cvidence and charging the jury in the more important
trials; the recorder of London, the common serjeant of
London, and the judge of the Sheriff’s Court of London,
in others. The grand jury is usually charged by the re-
corder.

The original jurisdiction of the circuit judges and of the
judges of the Central Criminal Court acting as courts of
oyer and terminer and gaol delivery, applies to all treasons,
felonies and misdemeanors.

Before the creation of the Central Criminal Court, the
High Court of Admiralty, which still exists for other pur-
poses, had jurisdiction in respect of all crimes committed
on the high seas, or on the sea coast beyond the limit of
any county. This court had by the common law and by
statute (a) a jurisdiction in respect of deaths and mayhems
in ships in great rivers below the bridges, though within
the limits of counties.

At common law, the High Court of Admiralty, the prac-
tice of which was for the most part according to the civil
law, tried criminals without a jury. That any Englishman
should be tried, not by, his peers, but by a single judge,
was always considered a grievance. By a statute made in
the reign of Henry the Eighth (), it was enacted in effect
that every trial in the Court of Admiralty for a crime should

, (a) 156 Richard II., chapter 3.
(b) 28 Henry VIII., chapter 18.
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take place before commissioners, and a jury of twelve men
upon an indictment found by a grand jury, the cburse of
proceeding being according to the law of the land. The
commissioners usually appointed were the Lord High Ad-
miral, or his deputy and others: among them being two
common law judges who, in practice, tried the prisoners.

The statute which established the Central Criminal
Court (a), gave that court jurisdiction to inquire of, hear
and dectermine offences committed on the high seus, or
within the jurisdiction of the Admiralty of Lngland, and
to deliver the gaol of Newgate of prisoners committed for
any offences alleged to have been so committed.

A statute passed in 1844 (d) has given a similar jurisdic-
tion to the courts of oyer and terminer and gaol deliver‘y
of every county; so that persons charged with offences
committed at sea are now commonly tried at the assizes
for the county within which is situate the port at which
they arrive.

The statute provides that nothing contained in it shall
affect the jurisdiction of the Central Criminal Court, or
restrain the issue of any special commission for the trial
of persons charged with offences committed within the
Admiralty jurisdiction.

In respect of courts of oyer and terminer and gaol deli-
very the Court of King’s Bench is the immediate court of
crror.  Of writs of error from that court to the Exchequer
Chamber and thence to the House of Lords I have spoken
in a former lecture.

As you have rcad in one of my lectures on contempts,
an order of an inferior court of criminal jurisdiction, not
being a judgment, and, thcrefore, not being the proper
subject of a writ of error, may be removed by a writ called
a certiorari into the Queen’s Bench that its legality may
be there questioned.

You know that a writ of error is a mode of appeal after

(a) 4 & 5 William IV, chapter 36, section 22.
(b) 7 & 8 Victoria, chapter 2.
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judgment. Now it may happen to be right that before
trial, and therefore before judgment, an indictment should
be removed from an inferior court to the superintending
court to be there disposed of. For this purpose a writ of
certiorari may be issued commanding the court in which
an indictment is found to send it to the Queen’s Bench.
A recent statute (@) provides to the effect that, except at the
instance of the Attorney-General acting on behalf of the
Crown, a certiorari shall not issue to remove an indictment,
unless it be made to appear to the court from which the
writ is to issue, that a fair and impartial trial of the case
cannot be had in the court below, or that some question of
law of more than usual difficulty and importance is likely
to arise, or that for the satisfactory trial of the case a special
juty, or a view of premises, in respect of which the in-
dictment is preferred, may be required.

When an indictment is removed into the Court of
Queen’s Bench, it may be tried in that court or at the
assizes for any county under the commission of Nisi Prius.
If the ground for the issue of the certiorari is, that a fair
trial cannot be had in the county in which the indictment
is found, it is sent to be tried in some other county.
Indeed, one of the chief uses of a writ of certiorari is the
removal of trials from counties in which prejudices are
prevalent against the accused into other counties.

To any inferior court, whether of criminal or civil juris-
diction, the Court of Queen’s Bench may issue a writ of
prohibition to stay a cause not within the jurisdiction of the
inferior court, or a writ of mandamus to compel it to hear
a cause in which it has jurisdiction.

(a) 16 & 17 Victoria, chapter 30, section 4.
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Or the inferior courts subject to the immediate juvisdiction
of the Queen’s Bench as a court of ecrror, the court of
quarter scssions is, next to the courts of oyer and termiuer
and gaol delivery, the most conspicuous. In every county
there is always existing a commission under the great seal,
called the commission of the peace, addressed to many of
the principal gentry of the county, including usually the
resident peers, and often some of the resident clergy, as-
signing them to keep the peace, and also to be justices to
inquire by the oaths of good and lawful men, and to hear
and determine of felonies and misdemeanors committed
within the county. Thus from this commission, being a
limited commission of oyer and terminer, the persons to
whom it is addressed derive the ordinary title of their office,
that of justices; and thus it is that they are members of a
court called the general quarter sessions of the peace, at
which they exercisc their power to inquire, hear and deter-
mine : to inquire by means of a grand jury sworn before
them; to hear and determine, that is to try, indictments
found by the grand jury.

Out of quarter sessions also they have, as justices, many
judicial powers, which they commonly exercise, and of
which I shall have occasion to speak when I mention what
are called petty sessions of the peace.

Another and more ancient title, now seldom used, of the
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office of these justices of the peace is that of keepers or
conservatdrs of the peace. In this character, in addition
to their duty of repressing riots and other breaches of the
public peace, they have many functions, some ministerial,
some judicial, and some of a mixed nature; the chief being
the investigation of charges against persons brought before
them, and the committal for trial of those against whom
they think there is sufficient evidence to justify further
investigation.

The commission of the peace, and the statute of Edward
the Third (a), in pursuance of which it is issued, are so
worded as to leave the jurisdiction of the quarter sessions,
in respect of crimes, very undefined. In practice it never
took cognizance of capital offences; crimes by which the
puniShment of death is incurred. Until the prevalence in
very recent times of humane and truly wise principles as to
the treatment of criminals, this exclusion in practice from
the cognizance of the court of quarter sessions of capital
crimes restrained its criminal jurisdiction to a few only of
the lesser indictable offences. Still, even capital felonies,
not being treasons, were within the terms of the statute
and the commission; and, with regard to a variety of
lesser crimes, doubts existed as to the extent of the juris-
diction which they conferred. These doubts have been
removed by a statute passed in 1842 (d), to define the juris-
diction of the court of quarter sessions. From this juris-
diction the statute excludes treason, murder, and every
capital felony; and any felony, when committed by a
person not previously convicted of felony, punishable by
transportation for life; and also eighteen classes of crimes:—

1. Misprision of treason.

2. Offences against the queen’s title, prerogative, per-
son, or government; or against either house of
parliament.

3. Offences subject to the penalties of preemunire.

(a) 84 Edward IIL., chapter 1.
(b) 5 & 8 Victoria, chapter 38.
I L
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For the meaning of this head I must refer
you to Blackstone’s Commentaties. It is
possible, though most unlikely, that against
some wrongheaded person the penalties of
premunire may in our time be enforced.

4. Blasphemy, and offences against religion.

5. Administering or taking unlawful oaths.

6—7. Perjury, subornation of perjury, false affirma-
tions or declarations, and subornation of the same.

8. Forgery.

9. Setting fire to crops of corn, grain, or pulse ; or to
any part of a wood, coppice, or plantation of
trees; or to any heath, gorse, furze, or fern.

The meaning of this 9th head appears to be, that
all the higher species of arson, such as burn-
ing houses, being excluded from the jurisdic-
tion of the quarter sessions by reason of their
being either capital felonies or punishable by
transportation for life, the legislature now
declares the lower species of arson to be also
excluded.

10. Bigamy and offences against the laws relating to
marriage.

11. Abduction of women and girls.

12. Endeavouring to conceal the birth of a child.

13. Offences against any of the laws relating to bank-
rupts and insolvents.

14. Blasphemous, seditious or defamatory libels.

15. Bribery.

16. Unlawful combinations and conspiracies: except con-
spiracies or combinations to commit any offence
which the quarter segsions has jurisdiction to try
when committed by one person.

17. Stealing or fraudulently taking, injuring, or destroy-
ing records or documents belonging to any court
or relating to any proceeding therein.

18. Stealing or fraudulently destroying or concealing
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wills or testamentary papers, or any writing, being
dr containing evidence of the title to any real pro-
perty.

Since the passing of this statute the punishment of
transportation has been abolished, and that of penal ser-
vitude substituted: so that a criminal may now be sen-
tenced to penal servitude for the period for which he might
before the change have been transported. The statute must
now be read as if it contained the words ¢ penal servitude”
instead of the word transportation.

The jurisdiction of the quarter sessions may now be con-
cisely defined to be a jurisdiction in respect of all crimes
not being punishable by death or by transportation for life,
and not being excepted by the statute of 1842. Itisan
eccentric, but in this instance an efficient, process, that of
defining a thing by expressing what it is not. You see it
may sometimes happen to be true that exclusio unius est
expressio alterius.

It is remarkable that the grand jury charged by a court
of quarter sessions may present for offences which that
court has no jurisdiction to try. The second section of the
act of parliament, of the first section of which we have just
made an abstract, contains provisions for the removal to
the assizes of indictments thus found at the quarter ses-
sions. It is a piece of law, in practice obsolete, that at a
court leet, the court which the sheriff ought to hold in
every hundred not in the possession of a grantee of the
Crown, and which many lords of hundreds and many lords
of manors have, by prescription or by grant by the Crown,
the privilege of holding, an indictment may be found for
any felony or misdemeanor. An indictment so found
should be certified to the gssizes, to be there tried, a court
leet not having any power to hear and determine. Some
years since a steward of a court leet certified to the assizes
at Gloucester an indictment found by the leet grand jury.
The judge acknowledged the legality of the proceeding,
but thought it best that & bill should also be preferred
before the grand jury at the assizes.

L2
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Many cities and boroughs have in their charters clauses
constituting certain persons, in most instances fhe mayor
and aldermen, justices of the peace in and for the city or
borough, and enabling them to hold a court of quarter ses-
sions. In 1835 an act of parliament(a) was made for the
regulation of municipal corporations. This statute, which
is called the Municipal Reform Act, altered in most respects
the municipal constitutions of numerous cities and boroughs
cnumerated in schedules, being all the most important in
the kingdom except London, and comprising nearly all
those which are represented in parliament. There are many
obscurc boroughs not affected by this statute. The first
section repeals all parts of any law or charter inconsistent
with any of the provisions of the statute.

Another section gives the Crown power to assign by com-
mission persons to act as justices of the peace for each of
the cities and boroughs enumerated in one schedule, and
for every such of the boroughs, mentioned in another
schedule, to which, upon petition of the town council, the
Crown may be pleased to grant a commission of the peace.

Another section empowers the Crown, upon the petition
of the town council, to grant to a city or borough, having
a commission of the peace, a court of quarter sessions, of
which the sole judge is a recorder appointed by the Crown.

The statute gives a court of quarter sessions so consti-
tuted cognizance of all crimes, offences, and matters cog-
nizable by any court of quarter sessions of a county;
except the power to make a county rate, and certain other
administrative powers vested in the justices of the peace for
a county, into the details of which I need not enter.

The right way for a student to make himself acquainted
with the numerous administrative powers of a court of
quarter sessions for a county is to attend, two or three
times during his ecducation, the quarter sessions at the
time the court is transacting finance business, and exer-
cising its powers in respect of the police, and of the county
gaols, bridges, lunatic asylums and various other subjects.

(a) 6 & 6 William IV., chapter 76.
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1. Error. Writ, 5. Case reserved,

2. Quarter Sessions. 6. Indictment remitted to As-
3. Burglary. sizes.

4. House-breaking. 7. Appeals.

Tae writ of error, by which a record at the assizes or
quarter sessions may be removed into the Queen’s Bench,
enables that court to act as a court of appeal with reference
to errors apparent on the face of the record. An instance
of this might be an indictment presenting facts which if
proved do not constitute a crime punishable by law. An-
other might be a sentence not warranted by law. I remem-
ber a case in which, by means of a writ of error, a judg-
ment of the court of quarter sessions for Monmouthshire
was quashed because the indictment charged the crime of
burglary ; an offence with regard to which the court of
quarter sessions has no jurisdiction. Another error in the
same record was, that the sentence of transportation was
for a period shorter than the minimum period then required
by law.

The crime of burglary is, by common law, that of break-
ing in the night into a dwelling-house with intent to commit
a felony, or, by statute, that of breaking in the night out
of a dwelling-house, having entered it with intent to com-
mit a felony, or having committed a felony in it. For this
purpose the night begins at nine in the evening and ends
at six in the morning. The punishment for it is penal ser-
vitude for life or for not less than three years, or imprison-
ment with or without hard labour for not more than three
years. * ’

The circumstance that for burglary the punishment may
be penal servitude for life deprives the quarter sessions of
jurisdiction in respect of it. That court has jurisdiction in
reBpeet of the crime of house-breaking, not in the night,
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with intent to commit a felony, the punishment for it being
penal servitude for not more than fifteen years anl not less
than three years, or imprisonment with or without hard
labour for not more than three years.

I now return to the proposition with which this lecture
begins: a writ of error makes the court of error a court of
appeal in respect of errors apparent on the record. Now it
often happens that doubts or difficulties arise at a trial in
_respect of the admissibility of evidence or its application,
and with reference to the question whether the facts proved
are sufficient to justify a conviction. A doubt or difficulty
of this sort arising during a trial cannot be made to appear
on the face of the record, otherwise than by means of a
special verdict—an unusual proceeding in a court of crimi-
nal jurisdiction. At the assizes the more usual practice
has been, and still is, for the judge to reserve the point.
The trial proceeds, and, if the prisoner is acquitted by the
jury, the question reserved becomes unimportant. He can-
not have been injured by the reception of evidence perhaps
inadmissible, or by the opinion of the judge, perhaps wrong,
that the facts proved constitute a crime. If the prisoner
is convicted, the question reserved is considered by the
Jjudges of the common law courts at Westminster, sitting
in the place called the Exchequer Chamber, though not
constituting a court of exchequer chamber properly so
called. According to the opinion they express, the person
convicted is either sentenced to punishment or discharged.
It was a defect in the law that the court of quarter sessions
could not thus state a case for the opinion of the judges.
This is remedied by a statute passed in the year 1348.

The commission of the peace contains a clause directing
that if any question of difficulty arises at the quarter ses-
sions, the case is to be adjourned to the assizes to be there
disposed of. I have known this done in one instance: in
that case the chairman of the quarter sessions stopped the
trial, arid directed the indictment to be transmitted to the
assizes, At the assizes a jury was sworn and the trial pro-
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ceeded as if the prisoner had not been arraigned at the ses-
sions. Iny the course of the trial, the difficult question
which had arisen at the sessions was discussed and reserved
by the presiding judge; but, as the accused was acquitted
by the jury, there was no occasion for his taking it before
the other judges.

The court of quarter sessions possesses an extensive ap-
pellant jurisdiction in respect of many matters decided in
the first instance by justices of the peace acting out of ses-
sions. Of this appellant jurisdiction it will be more con-
venient to treat in the next lecture.
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1. Petty Sessions. 7. Crime. Diminution.
Q. Criminal Justice Act. 8. Appeals to Quarter Sessions.
8. Larcenies and Attempts to 9. Case reserved.

commit Larceny. 10. Appeal from Justices of the
4, Previous Conviction. Peace to a Superior Court
6. Police Magistrate. of Common Law.
6. Stipendiary Magistrates.

THERE remains to be treated of another court which,
though not bearing the name of a court of oyer and
terminer, and though not having a commission so con-
stituting it, is, in effect, a court of that character. For
many purposes, some judicial, some administrative, every
county has been long divided into districts, called petty-
sessional divisions, in each of which the justices of the
peace resident in or near it frequently hold courts called
Petty Scssions. In 1855, the legislature avajled itself of
this tribunal to relieve the assizes and quarter sessions of
the trial of many persons charged with comparatively
trivial offences, thus saving to the country the expense of
taking the witnesses to the county town and maintaining
them there, to the prosccutor and witnesses the great
inconvenience of being absent from their homes, and to the
accused themselves long detention in prison while awaiting
their trials. This important change was effected by an act
of parliament called the Criminal Justice Act (a). In my
analysis of the provisions of this statute you will perceive
repeated a small portion of a former lecture.

The ninth section enacts, that every petty sessions shall,
for the purposes of the act, be an open public court, and
shall be the petty sessions holden for a petty-sessional
division.

The first and second sections give, in many words, to

(a) 18 & 19 Victoria, chapter 126. .
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any justices of the peace assembled in petty sessions a
Jurisdictjon which they may exercise, if they think fit, and
if the accused consent to submit to it, to hear and determine
charges of simple larceny of property, the value of which
does not exceed five shillings, and charges of attempts to
commit larceny from the person, or simple larceny. You
will observe that the value of property attempted to be
stolen and not stolen is immaterial for the purposes of this
jurisdiction, Under these sections a sentence may be im-
prisonment with or without hard labour for not more than
three calendar months.

The third section gives, in many words, to justices
assembled in petty sessions a jurisdiction which they may
exercise, if they think fit, when a person before them
pMeads guilty to a charge of simple larceny of property of
greater value than five shillings, or of stealing from the
person, or of larceny as a clerk or servant. You will
observe that the value of property stolen from the person
or stolen by a clerk or servant, is, for the purposes of this
jurisdictiofl, immaterial. Under this section a sentence
may be imprisonment with or without hard labour for not
more than six calendar months.

From the jurisdiction given by the first and second
sections is expressly excepted any case in which it appears
to the justices that the offence is by reason of a previous
conviction of the person charged, punishable by transpor-
tation or by penal servitude. There appears no such
exception from the jurisdiction given by the third section
in the graver cases which it provides for. This seems an
instance of careless legislation.

The words, ““ any justices of the peace assembled,” imply
the necessity of the presence of two justices at least; but
the sixteenth section gites to any one metropolitan police
magistrate, or any one stipendiary magistrate, all the powers
given by the act to justices in petty sessions. Stipendiary
magistrates are rare. They are appointed in pursuante of
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local acts of parliament for the government of very populous
districts, such as Liverpool, Birmingham, and Brighton.

A trial at the petty sessions is of a very summary
character. There is no grand inquest; there is no indict-
ment; there is no jury. In some respects the proceedings
are regulated by provisions contained in the statute.

In the county, with the affairs of which I am familiar, the
average number of prisoners for trial at the quarter sessions,
before the passing of the Criminal Justice Act of 1855,
was one hundred and forty: since then it has diminished
to forty. There is a similar change in other counties. The
difference can be only partly accounted for by the cases
disposed of in petty sessions. Perhaps the prompt punish-
ments to which this law leads is one of the causes of the
diminution of crime by which the difference just adverted
to may be explained. I trust that another cause is the
efficiency of the schools now everywhere provided for the
poor.

Justices of the peace have, by force of many acts of
parliament, a multitude of powers to convict, in a summary
manner, persons offending against the provisions contained
in those acts, and in very many instances the persons so
convicted have a right of appeal to the quarter sessions.
Indced, in some instances of accused persons being ac-
quitted, the prosccutor has a right of appeal. So also,
when orders are made by justices in the administration of
the poor laws, or of the laws relating to lunatics, or for
stopping up or diverting highways, or with reference to
some other subjects placed by statute within their juris-
diction, orders so made may in like manner be appealed
against. In one instance in which the functions of the
Jjustices may be regarded as being almost as much admi-
nistrative as judicial, that of granting licences to public
houses, theatres, and places of public amusement, persons
aggrieved by the grant or refusal of licences may appeal
to the quarter sessions. I must postpone to some future
opportunity the treatment of these very extensive sub-
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jects : and this reference to them is now made lest these
importans parts of the jurisdiction of the quarter sessions,
and that of justices out of sessions should seem to be now
overlooked.

If, at the trial of an appeal at the quarter sessions, a
question of law arises, deemed by the justices assembled to
be a question of difficulty, they may, if they think fit,
submit it to the consideration of the Court of Queen’s
Bench, by directing a case to be stated for that purpose.
The practice is for the sessions to give a decision subject to
a case which is prepared by the counsel for one of the
parties, settled by the counsel for the other, and signed by
both, or, if they differ, it is settled and signed by the chair-
man of the court. The order of the sessions and the case
a1t removed by a writ of certiorari into the Queen’s Bench,
where the point reserved is argued and determined. The
Court of Quecn’s Bench either confirms or quashes the
order of the quarter sessions, according to the opinion of
the judges upon the point of law thus submitted to them.
There is no other method than this of obtaining a reversal
of a decision of the quarter sessions in the case of an
appeal; and that court may grant or refuse a case in its
discretion. The law on this subject may be thus summed
up: from a decision of the quarter sessions in a case in
which that court is itself a court of appeal there is no
appeal with reference to any question of fact; from such a
decision there is, with reference to any question of law, an
appeal with, and not without, the consent of the court
itself.

In the year 1857 was introduced an entirely new system
of appeal from the summary decisions of justices of the
peace acting elsewhere than at the quarter sessions. An
act of parliament made in that year (a) gives a right of
direct appeal from justices out of sessions to either of the
superior courts of common law.

In the abstract I shall now make of the chief provisions

(a) 20 & 21 Victorie, chapter 43.
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contained in the statute I shall omit many parts, regulating
in detail the practice in respect of appeals. For thg present
1 think it sufficient to direct your attention to the general
object and purport of the statute.

The second section provides to the effect, that after a
determination by a justice or justices of the peace of any
information or complaint which he or they have power to
determine in a summary way either party may, if dissatis-
fied with the determination as being erroneous in point of
law, apply in writing within three days to the justice or
justices to state and sign a case setting forth the facts and
the grounds of the determination for the opinion of one of
the superior courts of law named by the party applying.
The same party is within three days to transmit to the
court so named the case itself, and to the other party.a
copy of it.

The fourth section provides, that if the justice or justices
are of opinion that the application is merely frivolous, but
not otherwise, he or they may refuse to state a case.

The fifth section contains an enactment enabling the
Court of Queen’s Bench to compel a justice or justices to
state a case.

‘The sixth section enacts, that the court to which the
case is transmitted shall bear and determine the question
or questions of law arising thereon, and shall reverse, affirm,
or amend the determination or remit the matter to the jus-
tice or justices, with the opinion of the court, or may make
such other order in relution to the matter, and may make such
order as to costs, as to the court may seem fit, and all such
orders shall be final and conclusive. A proviso is added, to
the effect that no justice or justices shall be liable to pay
costs in respect of any appeal under the statute.

The fourteenth section provides, that a person appealing
under the statute is to be taken to abandon every right
of appeal to the court of quarter sessions, which he might
otherwise have had.
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1. Juvenile Criminals. 3. Parents’ Responsibility.
2. Reformatories. 4. Step-Parents.

To the courts of petty sessions, in common with the courts
of oyer and terminer and gaol delivery, and the courts of
quarter sessions, is entrusted the administration of a new
system of jurisprudence applicable to juvenile criminals.
In former times, the imprisonment to which young offenders
were subject, both before and after trial, bringing them into
association with older criminals, commonly bardened them
in the course of crime, and made them familiar with the
ptfactices of experienced malefactors. Afterwards, when
gaols and prison discipline were improved, and the
young could no longer be corrupted by the conversation
of the old, the punishments to which juvenile offenders
were sentepced were not long enough for their reform by
means of discipline and religious and moral instruction.
A few years since some philanthropists introduced a new
system ; that of removing juvenile criminals from gaols and
penitentiaries to schools and reformatories. In these insti-
tutions efforts are made to improve their characters and
alter their habits by a little school ®eaching, sufficient moral
and religious instruction, and a great deal of discipline and
hard work. The system works well ; and is doubtless one
of the causes of the diminution of crime. Not only are
there fewer young offenders, but it is hoped that thus the
main supply of future adult criminals may be cut off.

At first the managers of these schools could only receive
inmates by the consent of themselves or by that of their
parents ; but the legislafure has since, very wisely, enabled
courts of justice to make confinement inga reformatory
part of the sentence on a juvenile offender.

Of the several statutes on the subject of reformatories
the first was passed in 1864 (a).

(a) 17 & 18 Victoria, chapter 86.
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The first section contains provisions to the effect that a
reformatory, certified by the secretary of state for dhe home
department to be useful and efficient for its purpose, shall
be held to be a reformatory school under the provisions of
the act.

The second section enacts that, whenever any person
under the age of sixteen years shall be convicted of any
offence punishable by law, either upon an indictment or
upon summary conviction, it shall be lawful for the court,
judge, police magistrate, stipendiary magistrate, or any two
or more justices of the peace, before or by whom such
offender shall be convicted, in addition to the sentence then
passed, to direct such offender to be sent, at the expiration
of his punishment, to a reformatory school, to be there
detained for a period not less than two years, and flot
exceeding five years. DBut according to a provision in this
section, the offender must be also sentenced, by way of
punishment, to a previous imprisonment for fourteen days
at the least. .

I mention this subject of reformatories in connection
with that of the court of petty scssions, because, very
commonly and very rightly the justices assembled in that
court having juvenile offenders before them, instead of
committing them for trial at the quarter sessions or assizes,
sentence them under the Summary Jurisdiction Act to a
short imprisonment in a penitentiary and a long detention
in a reformatory. In many counties it rarely happens that,
unless for a second or third offence, a person under sixtcen
years of age is tried for theft at the quarter sessions or
assizes. Thus, a young thicf is subjected from the period
of his first being amenable to justice, to the process of
reform. .

The second statute relating to reformatories was passed
in 1865 (a).

The second and third sections contain provisions for
compelling the parent or step-parent of a juvenile offender

(a) 18 & 19 Victoria, chapter 87.
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detained in a reformatory to pay, if of sufficient ability, for
the support and maintenance of the offender, a sum not
exceeding five shillings a week. This weekly payment is
to be assessed by two justices of the peace upon the
complaint of any person authorized by a secretary of
state.

The liability thus imposed on a step-parent is remarkable.
I presume that it is founded on a policy similar to that of
the provisions, parts of the modern poor laws, by which a
man marrying a woman who has children, legitimate or
illegitimate, is burdened with the maintenance of them
while under the age of sixteen years, However this may
be, the wisdom of the law is evident, both as respects
parents and step-parents. From either is thus withdrawn
ohe motive for permitting or encouraging acts of theft on
the part of a child; that of having him provided for in a
reformatory, a motive by which a step-parent would be
more likely than a parent to be influenced. The pecuniary
liability consequent on a child being an inmate of a refor-
matory is a sort of penalty on a presumed want of due care
in his education.

The third statute relating to reformatories was passed in
1856.

The fourth was passed in 1857. The four acts contain
many rcgulations, into the details of which it is needless
for me to enter further.
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1. Justices of the Peace. 4. Police Constables.
2. Commitment for Trial. 5. Hundred.
8. Constables. 6. Chief Constables.

Tre most frequent duty of justices of the peace, partly
administrative, partly judicial, is that of investigating
charges against persons accused of crimes, and of com-
mitting them for trial, when the evidence appears to justify
that course. Incidental to this is, since the Criminal Jus-
tice Act has been in force, the duty of selecting those cases
deemed fit to be adjudicated on under that statute. In
respect also of assaults, they have under different statutes
discretionary powers to convict, and sentence or acquit, or
to commit the accused persons for trial before another
tribunal.

There are several ways in which persons accused of
crimes are brought before justices of the peace. Of these
I shall in my next lecture mention some of the most usual.
In doing this I shall make frequent mention of an officer
called a constable, being properly and originally the officer
appointed for a township, his chief duties being to preserve
the peace and to pursue and arrest criminals. In most
instances a parish contains one township; its constable
being called the parish constable. In many cases, with
some of which you are familiar, a parish is divided into
several townships, each having its own constable. I think
it sufficiently accurate to say that, originally, the words
township and constable were correlative, every township
had a constable, and every constable ruled a township;
every township representing a Saxon tithing.

Until within a few years constables were appointed at
the courts leet for the hundreds or manors within which
their townships were situate ; but an act of parliament has
transferred the duty of appointing them from the leet to
the justices in petty sessions.
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The explanation just given is preparatory to my stating
the nature of the office of constable in its modern and more
common aspect. Acts of parliament have established in
every county a police force, every member of which is a
constable for the county, and has all the powers, duties and
responsibilities which any constable has by virtue of the
common law or otherwise. When, in the next lecture, I
speak of a constable taking a person into custody, you will
understand that the constable thus acting may be a parish
or town constable, but is more usually a police officer.

For each of the larger districts called hundreds, into
which a county is divided, there is an officer called the
high constable or bailiff of the hundred. His original and
proper duties, like those of the constable of a township,
concern the preservation of the peace, and the pursuit and
arrest of offenders. In the performance of these duties,
the persons who fill these ancient offices are, in practice, in
a great measure superseded by reason of the more regular
discharge of them by the modern county constables, or
policemen, as they are called; but there is nothing in the
statutes relating to the police to deprive other constables of
their powers, or to relieve them from any of their duties.
Some of the duties of high constables of hundreds relate
to the collection of the county rates, and the preparation of
the lists of persons liable to serve on juries, and they and
the constables of townships have other duties than those I
have mentioned.

1I. M
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1. Arrest of Criminals. 12. Warrant.
2. Arrest of suspected Crimi- | 13, Breaking Doors, &e.
nals. 14. Homicide in attempt to ar
8. Arrest by a private Person. rest.
4. Arrest by a Constable. 15. Larceny.
5. Arrest by a Justice of the | 16. Imjuries to Property.
Leace. . 17. Crimes in the Night.
6. Arrest for Felony. 18. Pawnbrokers.
7. Arrest for a Breach of the | 19. Murine Store Dealers.
Peace. 20, Statute. Prohibition with
8. Sheriffs and Coroners. out Penalty.
9. Hue and Cry. 21. Statute. Duty imposed with
10. Information. out Penalty for Dispbe
11. Swmmons. dience.

AccorpiNg to the promise in my last lecture, I now pro-
ceed to speak of some of the usual ways of bringing before
justices of the peacc persons accused of crimes.

Any justice of the peace, any constable, and, indeed,
any private person present when a felony is committed is
bound by law to arrest the fclon, and in the pursuit of him
may break open doors, and even kill him if he cannot take
him. A person who neglects this duty is liable to be
fined and imprisoned, and if he is killed in the performance
of it, the person killing him is guilty of murder.

When a felony has been committed, any person, though
not a magistrate or constable, and though not present at
the commission of the offence, may arrest a person of whose
guilt there is reasonable suspicion ; but he may not for this
purpose break open doors, nor may he kill the suspected
person if he cannot take him.

The law only permits a private person to arrest a sus-
pected felon, without imposing upon him the duty of doing
so. Indeed, to justify an arrest by a private person on a
charge of felony, the person making the arrest must prove,
firstly, that a felony has been actually committed, and
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secondly, that there is reasonable ground to suspect the
guilt of ¢the person detained. Unless he can prove both
these points, he is liable to an action for false imprison-
ment.

It often happens that a private person sends for a con-
stable and gives a person in charge, as it is termed, that is,
requires the constable to take him into custody on a charge
of felony. A person who does this is as liable to an action
for false imprisonment as if he had made the arrest himself,
unless he can prove an actual felony committed and reason-
able cause for suspecting the guilt of the person charged.

In the case of a private person desiring to prosecute a
person for felony, not committed in his presence, the prudent
course is to relate to a policeman the facts of the case,
leaving him to exercise his own discretion as to arresting
or not arresting the accused ; for there is this difference
between the position of a constable and that of a private
person: a constable arresting a person on a reasonable
suspicion of felony is justified, even if it cannot be after-
wards proved that a felony has been actually committed ;
to justify the constable it is enough to prove a reasonable
suspicion that a felony has been conunitted and a reason-
able suspicion of the guilt of the person arrested. On such
grounds it often happens, that a person is properly and
lawfully detained by the police without any remedy, if the
charge fails for want of proof of an actual felony, or even
if the persons detained are proved to be innocent.

It is said, that even in the case of a felony having been
actually committed a constable may not, in the pursuit,
without a warrant, of a person of whose guilt there is rea-
sonable suspicion, break open doors.

A privatesperson has not authority to arrest a person for
an assault or other breach of the peace not amounting to
a felony.

A justice of the peace present at a breach of the peace
may arrest, or command by word of mouth another person
to arrest, the offender.

M2
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A constable present at a breach of the peace may arrest
the offender; but, in the case of a breach of the peace at
which he is not present, he may not without a written
warrant from a justice of the peace arrest any person.

Of the unrepealed, but, in practice, obsolete powers of
sheriffs and coroners to arrcst felons, I have nothing more
to say than that I do not remember an instance of their
being exercised.

I refer you to Blackstone’s Commentaries for a lively
description of the hue and cry, in which constables and all
other persons may be required to join for the pursuit and
arrest of felons; fresh pursuit being thus made from town
to town and from county to county. Modern usages and
the efficiency of the police have rendered the law rclating
to the hue and cry, in point of practice, obsolete. Y

I have now stated the prompt measures, sanctioned by
law, for bringing to justice persons guilty of crimes. There
remains to be considered the legal process for eftecting the
same object, namely, a warrant. ‘

Upon the reccipt of direct information, whether on oath
or not, and whether in writing or not, of a person having
been guilty of an indictable crime, a justice of the peace
may issue a summons requiring the accused person to
appear before him; and, if the summons is not obeyed, a
warrant may be issued for his arrest.

Upon a written information made on oath a justice may,
if he thinks fit, in the first instunce, and without a previous
summons, issue a warrant to arrest a person charged with
an indictable crime. Such warrants are frequently issued.
In the execution of a warrant of this sort a constable may
break open doors, and, if the alleged crime is a felony, may
even kill the person named in the warrant, if he cannot
take him,

You know the legal adage: a man’s house is his castle.
One meaning of it is, that, in the execution of process to
arrest a person for debt, or in the execution of any process,
other than in respect of his being charged with a crime, the
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outer doors or windows of a dwelling-house may not be
breken. | Another meaning is, that even in the execution
of process against a person on the ground of his being
charged with a crime there ought to be, before outer doors
or windows are broken, a notification of the business of the
officer and a demand of admittance and a refusal of it.
What may amount to such a notification, demand and
refusal, may be a question depending upon the circum-
stances of any particular case.

The part of the law which treats as justifiable homicide
the killing a felon by a person present at the felony, or by
a person who has a warrant to arrest him, if he cannot be
taken, is confined to cases of felony. To kill a person
liable to be arrested, with or without process, for a mis-
deémeanor or for dcbt, or any other cause than felony,
though the person endeavouring to arrest him cannot take
him, may be murder or manslaughter according to the
circumstances.

In those parts of this lecture in which I have spoken of
the powers of a justice of the peace, or of a constable, or
of a private person, to arrest offenders without warrant, I
have been guided by the common law. 1 shull now state
the purport of some parts of the statute law, giving in plain
language similar powers.

Of the several acts of parliament, passed in 1827 and
1828, usually called Peel’s Acts, having for their object to
reduce to a sort of code many parts of the law relating to
crimes, one(a) is entitled “ An Act for consolidating and
amending the Laws in England relative to Larceny and
other Offeuces connected therewith.” This statute provides
various punishments for various crimes, treating some as
felonies, sgme as misdemeanors, and making some the
subjects of summary convictions by justices of the peace.

The first part of the sixty-third section enacts: ¢ that any
“ person found committing any offence punishable either
“ upon indictment or upon summary conviction, by virtue

(a) 7 & 8 George IV, chapter 20.
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“ of this act, except only the offence of angling in the day-
“ time, may be immediately apprehended without a warrant,
“ by any peace officer, or by the owner of the property on
“ or with respect to which the offence shall be committed,
““ or by his servant, or any person authorized by him, and
“ forthwith taken before some neighbouring justice of the
¢ peace to be dealt with according to law.”

Another part of the same section provides, that * any
¢ person to whom any property shall be offered to be sold,
“ pawned or delivered, if he shall have reasonable cause
“ to suspect that any such offence has been committed
““on or with respect to such property, is hereby autho-
“ rized, and, if in his power, is required, to apprehend
“and forthwith to carry before a justice of the peace the
“ parly offering the same, together with such property, to
“ be dealt with according to law.”

This power is often exercised by pawnbrokers. In the
trial of prisoners at the quarter sessions I have met with
instances of respectable pawnbrokers being, thus, very effi-
cient assistants of the police. '

Dealers in marine stores have frequent opportunities of
being uscful in the same way. It might be well for magis-
trates to avail themsclves of opportunities of drawing the
attention of these dealers and others to the import of the
word “ required,” as used in the statute, and of explaining
to them that, for a wilful neglect of the duty thus imposed
by an act of parliament, a person is liable to be indicted
and fined, or imprisoned, or both fined and imprisoned.

If, without expressly providing a punishment for disobe-
dience, a clause in a statute forbids or enjoins anything to
be done, any wilful disobedience of the enactment is an
indictable misdemeanor.,

The authorities on the subject of the effect of a penalty
enacted by a statute, for disobedience of an enactment con-
tained in it, which disobedience might, but for the express
enactment of the penalty, be an indictable misdemeanor,
are so confused that I think it best, at this time, to instruct
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you only as to the effect of an enactment forbidding or
enjoining anything to be done without expressly providing
any penalty ; leaving you to investigate at a more advanced
period of your studies a subject in the discussion of which
there are usually difficulties to be encountered even by
practitioners.

Another of Peel’s Acts (@) is entitled : “ An Act for con-
solidating and amending the Laws in England relative
to Malicious Injuries to Property.” It provides various
punishments for various crimes, treating some of them as
felonies, some of them as misdemeanors, and making some
the subjects of summary convictions by justices of the peace.

The twenty-eighth section enacts “ that any person found
“ committing any offence against this act, whether the same
“ be punishable upon indictment or upon summary convic-
“tion, may be immediately apprehended without a warrant
“ by any peace oflicer, or the owner of the property injured,
“or his servant, or any person authorized by him, and
“forthwith taken before some neighbouring justice of the
“ peace to be dealt with according to law.”

As by the common law any person present at the
commission of a fclony may arrest the offender, the chief
practical effect of the enactments, to which 1 have just
drawn your attention, giving power to the owner of pro-
perty or his servant, or any person authorized by him, to
arrest an offender in respect of property, is to give that
power in cases of offences mentioned in the statute and not
being felonies.

A statute passed in 1851 (B), contains this cnactment :
“it shall be lawful for any person whatsoever to apprehend
“ any person who shall be found committing any indictable
“ offence in the night and to convey him or deliver him to
“ some constable or other® peace officer, in order to his being
“conveyed as soon as conveniently may be before a justice
“of the peace to be dealt with according to law.”

(a) 7 & 8 George IV., chapter 30.
(b) 14 & 15 Victoria, chapter 19, s. 10.
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As by the common law any person present at the
commission of a felony, whether in the day or in the night,
may arrest the offender, the chief practical effect of the
enactment just quoted is to extend that power to cases of
misdemeanors, and other offences not felonies, committed:
in the night.

There are innumerable statutes relating to particular
subjects, game, for instance, which give powers to arrest,
without warrant or other process, offenders against them.
Of these statutes I have endeavoured to select those of the
most general interest and application.
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.LECTURE LXIX.

1. Search Warrants. | 2. Search without Warrant.
. 3. Precedents.

Tue sixty-third section of Peel’s Act relating to larceny,
from which section 1 have, in the last lecture, made two
extracts, provides to the effect, that if any credible witness
shall prove upon oath before a justice of the peace a reason-
able cause to suspect that any person has in his possession
or on his premises any property on or with respect to which
any offerce, punishable by virtue of the act, shall have been
committed, the justice may grant a warrant to search for
such property, “ as in the case of stolen goods.”

The effect of this last enactment is to confirm and extend
a part of the common law, an ancient usage or custom for
justices of the peace to grant search warrants, giving au-
thority to constables or others to enter and search dwelling-
houses for stolen goods. The necessity for such a warrant
to justify an endry into a man’s dwelling-house without his
consent or against his will originates in the respect due to
the maxim : a man’s house is his castle.

True it is that dwelling-houses are often searched by
constables without warrants, but this is usually done by
the consent, express or implied, of the masters of the
houses. A man seldom refuses his consent to a search,
because by so doing he may raise or add to a suspicion of
his guilt.

You will in time highly appreciate the perusal and
collection of forms and precedents as greatly facilitating
the study of the law, and as firmly impressing on your
minds useful points. Of this the form of a search warrant
is a good instance. This is the form : —

County :)O{‘Sil:mcester, } To the constable of Newland.

Whereas it appears to me John Fortescue Brickdale, Fsq.,
one of the justices of our lady the Queen, assigned to keep the
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ﬁaace in the said county by the information on oath of Edward
arrison, of Newland, in the county aforesaid, yeoman, that
the following goods, to wit, six silver spoons, a silver watch, a
silver chain and a silver watch key have within seven days last
past, by some person or persons unknown, been feloniously
taken, stolen and carried away out of the house of the said
Edward Harrison, at Newland aforesaid, in the county afore-"
said ; and that the said Edward Harrison hath probable cause
to suspect, and doth suspect, that the said goods, or part thereof,
are concealed in the dwelling-house of John Smith, of Coleford,
in the said county, labourer :

These are therefore, in the name of our said lady the Queen,
to authorize and require you, with necessary and proper assist-
ants, to enter in the daytime into the said dwelling-house of the
said J ohn Smith, at Coleford aforesaid, in the county aforesaid,
and there diligently to search for the said goods; and if the
same, or any part tf;ereof, shall be found upon such search, that
you bring the goods so found, and ulso the body of the said
John Smith before me, or some other of the justices of our said
lady the Queen, assigned to keep the peace in the county afore-
said, to be disposcd of and dealt withal according to law.

Given under my hand and seal at Newland, in the said

county, the twenty-ninth day of September, in the twenty-
fourth year of the reign of Victoria, by the grace of God
of the United Kingdom of Great Britain and Ireland
%l&%n, Decfender of the Faith, and in the year of our Lord

You sce that a scarch warrant is one (it is the last to
which I draw your attention) of the modes of bringing
before a justice of the peace a person charged with a crime;
and this is my chief reason for making a search warrant
the subject of this lecture.

The use, in the sixty-third section of Peel’s Larceny Act,
of the words, *““as in the case of stolen goods,” leads me,
as I shall explain at the beginning of my next lecture,
directly from the subject of a search warrant to many pro-
visions contained in that act, which I deem worthy of your
especial attention.
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LECTURE LXX.

1. Search Warrant. 7. Fiztures, &ec.
2. Larceny. Laws consolidated. 8. Minerals.
8. Property. Moveable and im- 9. Trees, &c.

moveable. 10. Plants, &c.
4. Goods and Chattels. 11. Fences, &c.
6. Land. 12. T'respass.
0. Buildings. 13. Larceny. Punishment.

I uavE spoken of the sixty-third section of Peel's Act of
1827, consolidating the laws relating to larceny, as confirm-
ing and extending the common law authority of justices of
the peace to grant search warrants. By this I mean, that as
that authority exists, irrespectively of the statute, in respect
of stolen goods, that is, goods the subject of larceny pro-
perly so called, the enactment is, as to them, only con-
firmatory ; but the statute applies, in many of its parts, to
things in respect of which specified offences, made punish-
able by the statute, are committed, and not being according
to the common law larcenies ; and as to those things the
statute creates an authoiity to grant search warrants,

To make this clear and, at the same time, to explain to
you some curious parts of the common law, and some use-
ful amendments of it, I shall now comment on the words
of the statute * as in the case of stolen goods.” In doing
this I shall state the purport of many enactments contained
in the statute of 1827, and which I shall designate Peel’s
Larceny Act; and I shall not refer to any of several pre-
vious (now repealed) statutes, having objects similar to
those of some of the enactments I shall place before you.
I shall treat the statute of 1827 as being, what it really is,
the existing law for eﬁ'ectmg those objects, and as belng,
to that extent, the existing substitute for the common law.

In English law, the word goods, or its equivalent word
chattels, means only things which, being the subjects of
property, are moveable, as distinguished from things which,



172 LECTURE LXX.

being the subjects of property, are immoveable, such as
lands and buildings. According to the common law it is
not larceny, theft, to deprive a man of any immoveable
thing, or any part of any immoveable thing. Now, as the
removal of a thing is, both in law and in common sense,
essentlal to the ldea of theft, there was certainly some
reason in saying, that a ficld or a garden, or a castle or a
cottage, could not be stolen. DBut the common law went
further than this, and said, that everything annexed to, or
growing on, an immoveable thing was a part of it, and,
being part of it, was itself an immoveable thing and could
not be stolen.

The principle, that everything annexed to, or growing
on, an immoveable was a part of it, is the ground-work
of a very extensive branch, or rather of several extensive
branches, of law, involving many distinctions and diffi-
cultics, and called the law of fixtures, the study of which
you will find essential. Our place is now to cousider only
that branch of the common law which treats of fixtures
generally as not being, and those parts of the statute law
which deal with some of them as heing, subjects of theft.

According to the common law, then, a person who,
though with the intention of stealing, dug and carried away
coal or any other valuable mineral, or cut down and carried
away a tree or part of a fence, or cut or gathered and took
away any growing grass or corn, or removed any part of
a building, for instance, lead, being part of the roof of a
house, was not guilty of larceny. Any one of these things,
previously severed from any land or building, was a chattel ;
and a person taking it, with the intention of stealing it, was
by the common law guilty of the felony called larceny ; but
the combined acts, and greater moral guilt, of severing and
taking it was only a trespass, for 'which the remedy was an
action at law.

But if a person severed anything from any land or build-
ing, not his own, thereby reducing to the state of a chattel
the thing severed, and if, at a subsequent and distinct
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time, he fetched it away, with the intention of stealing it,
he was guilty of larceny.

Thus, if a workman, repairing the roof of a house, ripped
and secreted a part of the lead of the roof, and went at
might and carried it off, he was g thief; if, without any
interval of time, he ripped it and took it away, he wag only
a trespasser.

By the thirty-seventh section of Peel’s Larceny Act a
person who steals, or severs with intent to steal, any ore of
any metal, or any lapis calaminaris, manganese, or mundick,
or any wad, black cawke, or black lead, or any coal, or
canncl coal, from any mine, bed, or vein is declared guilty
of felony, and is made liable to be punished as in the case
of simple larceny : that is, he may, in the present state of
thelaw, be imprisoned for not more than two years with or
without hard labour and with or without solitary confine-
ment for specified periods, and, if a male, he may be once,
twice or thrice publicly or privately whipped.

As to stone, chalk, marl, clay, gravel, sand, and other
mincrals not specified in the section, the cffect of which is
just stated, to sever and, at the same time, to steal any of
them, however valuable, is still ouly a trespass, for which
the remedy is an action at law.

The thirty-eighth section of Peel’s Larceny Act, in many
words of which I give the substance only, decluares it to be
a felony, and makes the offender liable to be punished as
in the case of simple larceny, to steal or to cut, break, root
up, or otherwise destroy, the whole or any part of any tree,
sapling, or shrub, or any underwood, exceeding the value
of one pound if growing in any park, pleasure ground,
garden, orchard, or avenue, or any ground adjoining or
belonging to any dwelling-bouse, or exceeding the value of
five pounds if growing elsewhere.

The thirty-ninth section makes it an offence, of which a
person may be convicted before a justice of the peace, to
steal, or to cut, break, root up, or otherwise destroy, the
whole or any part of any tree, sapling, or shrub, or any
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underwood, wheresoever growing, of the value of one shil-
ling at the least. The punishment is the forfeiture of a sum
not exceeding five pounds and the value of the thing stolen
or injured ; but a person who, after being so convicted, is
guilty of a similar offenge, is to be imprisoned with harl
laboun for not more than twelve calendar months ; and, if a
male, the offender may be once or twice publicly or
privately whipped. A person who, after being twice so
convicted, is guilty of a similar offence is declared guilty of
felony, and is made liable to be punished as in the case of
simple larceny.

The fortieth section contains in respect of a person who
steals, or cuts, breaks, or throws down, with intent to
steal, any part of any live or dead fence, or any wooden
post, pale, or rail, set up or used as a fence, or any stile or
gate, or any part thereof respectively, provisions like those
contained in the thirty-ninth section with reference to a
tree, sapling, or shrub, or any underwood ; except that the
fortieth section does not make it necessary that the thing,
in respect of which an offence is committed, is to be of any
value, and except that it does not declare to be a felony
any offence committed after two previous convictions.

The forty-second section makes it an offence, of which
a person may be convicted before a justice of the peace,
to steal, or to destroy or damage, with intent to steal, any
plant, root, fruit or vegetable production, growing in any
garden, orchard, nursery ground, hothouse, greenhouse or
conservatory. The punishment is, at the discretion of the
Justice, either imprisonment with hard labour for not more
than six calendar months, or the forfeiture of a sum not
exceeding twenty pounds, and the value of the thing stolen
or injured. A person who, after being so convicted, is
guilty of a similar offence, is declared guilty of felony, and
is made liable to be punished as in the case of simple
larceny.

The forty-third section makes it an offence, of which a
person may be convicted before a justice of the peace,
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to steal, or to destroy or damage, with intent to steal, any
cultivated,root or plant used for the food of man or beast,
or for medicine, or for distilling, or for dyeing, or for or in
the course of any manufacture, and growing on any land,
wot being a garden, orchard Q nursery ground. The
punishment is, as to the justic® shall seem meetq either
imprisonment with or without hard labour for not more
than one calendar month, or the forfeiture of a sum not
exceeding twenty shillings and the value of the thing stolen
or injured, and in default of payment, imprisonment for not
more than one calendar month. A person who, after being
so convicted, is guilty of a similar offence, is to be im-
prisoned with hard labour for not more than six calendar
months, and may, if a male, be once or twice publicly
or*privately whipped.

The forty-fourth section enacts to the effect, that if any
person shall steal or rip, cut or break with intent to steal
any glass or woodwork belonging to any building or any
metal, or any utensil or fixture, fixed in or to any building,
or any thing made of metal fixed in any land being private
property, or for a fence to any dwelling-house, garden or
area, or in any square, strect or other place dedicated to
public use or ornament, every such offender shall be guilty
of felony, and shall be liable to be punished, as in the case
of simple larceny.
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LECTURE LXXI.

1. Trespass. 3. Felony.
2. Misdemeanor. 4. Benefit of Clergy.

StupyING the subjects of the preceding lecture, and of
some succeeding lectures, it is well for you to bear in mind
three propositions, which I have framed for your instruction,
and which you may find of some use for other purposes in
the course of your studics.

The first of the three propositions is that a trespass may
be thus defined : a wrong done by force, however slight or
however great.

The sccond proposition is that a trespass may be, and
often is, so aggravated by circumstances that the law treats
it as a misdemeanor : that is, an offence against the com-
munity, for which the offender may be prosecuted by
indictment.

The third proposition is that a misdemeanor may be, and
often is, so aggravated by circumstances that the law treats
it as a felony: that is a crime, a conviction for which causes
a forfeiture of the property of the criminal.

Every felony, if it is an act of force, is both a mis-
demeanor and a trespass. Of this a theft, or a murder, is
an instance. Ivery misdemecanor, if it is an act of force,
is a trespass. Of this an assault is an instance. Every
unlawful forcible act is a trespass. Of this an unlawful
intrusion into a man’s house, or on his land is an instance.

Neither of my propositions has any reference to any
wrong not done by force; for instance, slander, which,
though a wrong for which an action is maintainable, is not
a trespass, or a libel which is a misdemeanor, or a forgery,
which is a felony. Plain as this point is on the face of the
propositions, I think right to mention it cxpressly, lest any-
thing T have said should lead you to suppose that every



LECTURE LXXI. 177

wrong for which an action may be maintained is a trespass;
or.that eveyy felony or misdemeanor is a trespass. At the
same time, as my third proposition imports, it is correct to
say that every felony is a misdemeanor: an aggravated
nvisdemeanor., .

It is usual to speak of a trespass, short of a misdemeanor, -
as a mere trespass. For a mere trespass the remedy is an
action at law by the person anured against the trespasser.

For a misdemeanor thé common law punishment is a fine
or imprisonment, or both. By manystatutes other punish-
ments, transportation, or its modern substitute, penal
scrvitude, for instance, are enacted for certain specified
misdemeanors.  Generally speaking, an action may be
maintained by a person injured by means of a misde-
meahor, against the wrongdoer, even while an indictment
for it is pending.

If according to the common law any act is a felony, or
if by any statute any act is declared to be a felony, the
punishment is death, unless, as is now most commonly the
case, some other punishment is enacted by statute.

The severity of the old common law, purporting to inflict
on all felons the punishment of death, was mitigated by
what was called benefit of clergy, with the nature of which
history and miscellaneous reading have made most young
persons acquainted. It has long been the practice to effect
the same object by enacting specific punishments, short of
death, for specified felonies.

For a felony the person injured by it cannot maintain an
action, until, either by conviction or acqulttal the prose-
cution of the criminal, or alleged criminal, is determined.

Of the differences between a misdemeanor and a felony T
have spoken before. It is incident to my mode of teaching,
sometimes to place the same thing before you in different
lights or for different purposes.

1I. N
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LECTURE LXXII.

1. Lareeny. 8. Box containing Writings."
2. Realty. 9. Villein.

8. Trees. 10. Wardship.

4. Growing Corn, &e. 11. Knight-Service.

8. Fixtures. 12. Socage.

6. Minerals. 18. Copyhold Wardship.

7. Writings.

TreATING Of the part of the common law spoken of in my
seventieth lecture, Blackstone (a) says: ¢ Of things that
“ adhere to the freehold, as corn, grass, trees, and the like,
“ or lead upon a house, no larceny could be committed by
¢ the rules of the common law ; but the severance of them
“ was, and in many things is still, merely a trespass:
“ which depended on a subtilty in the legal notions of our
““ ancestors. These things were part of the real estate;
“ and, therefore, while they continued so, could not by any
“ possibility be the subject of theft, being absolutely fixed
“ and immoveable.” The commentator states the purport
of some acts of parliament, in force in his time, and since
repealed, for the punishment of persons stealing fixtures
from buildings, trees and some other productions of land,
and one metallic ore, namely, black lead. For those acts
of parliament, parts of Peel’s Larceny Act form the present
substitute, treating, as shown in the seventieth lecture, some
of these trespasses as offences in respect of which a justice
of the peace may adjudicate punishment, others as misde-
meanors, others as felonies.

You cannot but think it a still greater subtilty, if not
an absurdity, in the legal notions of our ancestors, that
deeds and other writings relating to the title to any land
were regarded as part of the land, and, being part of a
thing that is immoveable, could not be the subject of

(a) 4 Blackstone’s Commentaries, 232.



LECTURE LXXII. 179

larceny. To steal them was a mere trespass, for which
the remedy was an action at law.

In what Blackstone calls the technical language of the
law, deeds and writings relating to land are said to savour
of the realty. With the land they descend from an owner
of it to his heir, and they pass with the land from one
owner to another by will, or by conveyance, or ggherwise.
That in this respect they are real, not personal, property is
intelligible ; but there seems no sense in attributing to
moveable things, deeds and writings, a quality which a
fixture or a growing tree has by reason of its being an
immoveable thing.

It was also a part of the common law that a box or
chest, in which were kept charters or writings relating to
land, was a part of the realty, and though it happened to be
itself of great separate value, to steal it was not larceny:
it was a mere trespass, the remedy for which was an action
at law. Coke, speaking of the box or chest, says (a):
¢ It shall be-of the same nature the charters be of ; et omne
“ majus dignum tiahit ad se minus.” To this doctrine I
shall bave occasion to recur, when I proceed to state to
you, soon, the purport of the enactments in Peel’s Larceny
Act, providing for the punishment of persons who steal
writings 1elating to realty. .

As one of the curiosities of the common law I transcribe
from the page of Coke’s Third Institute, from which I
have just quoted a few words, this little paragraph :

“ No larceny can be committed by taking and carrying
“ away of a ward or of a villein, because they are in the
“ realty.”

You perceive, at once, that® villein was a part of his
owner’s real property; but you may not, without some
explanation, understand how a man’s ward can be said to
be a part of his property.

Until an act of parliament, passed soon after the Resto-

(2) Coke’s Third Institute, page 100.
N2
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ration (@), abolished the tenure by knight-service (chivalry
or military service), by which until then many copsiderable
estates were holden, if, upon the death of a tenant by
knight-service, his heir, being 2 male, was under the age
of twenty-one years, or being a female was under the age
of fourteen years, the lord, as he was called, being the
person of, whom the lands were holden, had the wardship
of the heir, until, if a male, he attained the age of twenty-
one years, or until, if a female, she attained the age of
sixteen years.

By virtue of this wardship the lord, who was then
termed the guardian in chivalry, was entitled to the cus-
tody of the person of the heir, and maintained and educated
him, and, moreover, had the custody of his lands, without
accounting to him or to any one else for the profits, out of
which he could provide the military service to which he
would have been entitled from the heir, if of mature age.
Of this wardship in chivalry, and of the oppressions and
abuses which were its frequent consequences, ycu have read
in history, and in poetry and romance consistent with his-
tory and with law.

The wardship was a part of the lord’s real property, an
incident to his own lordship or seignory. To one accus-
tomed to the way in which the old lawyers could some-
times push a principle to strange consequences, it is hardly
surprising to find a ward spoken of as a part of the lord's
realty.

Again, by the common law, if upon the death of an
owner of lands holden in socage, namely, freehold lands not
being holden by knight-service, his heir was under the age
of fourteen years, his guardlian was his nearest of kin to
whom the lands could not come by descent. This last
qualification prevented the guardian being a person who
had an interest in the death of the heir. This guardian in
socage had the custody of the person and lands of the ward

(a) 12 Charles 1L, chapter 24.
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until he attained the age of fourteen years, and was then
bound tqaccount to him for the profits of the land. The
lawgegarded, for several purposes, the right of a guardian
in s*cage to the custody of the person and land of the
*heir as an estate in the land. It was a part of his real
property; and it is not to be doubted that Coke’s doc-
“trine, that a ward coujd not be the sub_]ect of larceny
applied to a ward in socage.

Nearly all the lands in this countryMnot in the possession
of the clergy, are now, as regards all freehold estates in
them, holden in socage, and there are sometimes instances
of children being wards in socage. I shall soon have
occasion to speak more in detail of the nature of socage
tenure.

°If the heir of a copyholder is under age, the lord of the
manor is his guardian; but, unlike a guardian in chivalry,
he is bound to account to the heir, when of age, for the
profits of the land. It is usual for the lord of the manor
to grant a wardship of this sort to some friend of the heir.
[t is plain that such a wardship, as an incident to a manor,
is of the nature of real property.
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1. Writings stolen. 10. Misdemeanor. Action.
2. Writings relating to Realty. | 11. Chose in Action.
8. Box containing Writings. 12. Written Securities stolen.
4. Wills, &eo. ltolm. or de- | 18. Shares.
stroyed. 14. Savings Bank.
5. Records, &c. stolen or de- | 16. Warrant for Delivery of
stroyed. Goods.
6. Parchment. 16. Letters.
7. Misdemeanor made a Fe- | 17. Manuscript Books.
lony. 18. Ward stolen.
8. Felony declared a Misde- | 19. Girl stolen.
meanor. 20. Child stolen.
9. Felony. Action.

THE twenty-third section of Peel’s Larceny Act (¢) makes
it a misdemeanor to steal any paper or parchment being
evidence of the title to any redl estate.

The section does not provide for the case of stealing a
chest or box in which writings concerning the realty are
kept, and it may perhaps be argued, that, on Coke’s prin-
ciple: omne majus dignum trahit ad se minus, to steal the
chest or box has become a misdemeanor. On the other
hand it may be argued that, as a penal statute is to be
construed strictly, the statute not providing for the case of
stealing the chest or box, to steal it may still be a mere
trespass, for which the remedy is an action at law.

The twenty-second section of Peel’s Larceny Act makes
it a misdemeanor to steal, or, for any fraudulent purpose, to
destroy or conceal, any will, codicil or other testamentary
instrument, whether relating to real estate, or to personal
estate, or to both.

The effect, shortly stated, of the twenty-first section of
Peel’'s Larceny Act is to declare it to be a misdemeanor to

(a) 7 & 8 George IV,, c.g).
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steal, or, for any fraudulent purpose, to take from its place
of deposit, or from sny person having its lawful custody,
or unlawfully and maliciously to obliterate, injure or destroy,
any récord or document of or belonging to any court of
rgcord or any court of equity, or relating to any cause or
matter begun, depending or terminated in any such court.

If a record of a court concerned land, the same com-
mon law rule applied to it as to any other writing being an
evidence of tifle to real estate: it could not be the subject
of larceny. This was the lawpthough a record, being the
property of the court, would not be the property of the
owner of the land, and therefore could hardly be regarded
as if it were a part of the land. .

If a record did not concerrr real estate, to steal it, or
1ather to ateal the parchment on which it was written, being
a*thing of some value of itself, was by the common law
a larceny.

As to arecord concerning land the meaning of the statute
is clear : to steal it is now a misdemeanor.

As to a record not concerning land, a question may be
raised whether the enactment declaring the stealing it to be
a misdemegnor deprives that offence of its character of a
felony. The enactment, unless this 18 a consequence of it,
seems not to effect its apparent object, so far as respects a
record not relating to land, inasmuch as it is.contrary to law
to treat any felony as a mere misdemeanor. If a statute
declares that to be a felony which was before a misde-
meanor, the misdemeanor is said to merge in the felony ;
the criminal ought to be prosecuted for the greater offence,
and may not be prosecuted for the less. It seems to be
equally reasonablethat, when the legislature declares that
to be a misdemeanor which was before a felony, it should
be taken to mean that the offence is to be in future only a
misdemeanor ; and that the criminal ought to be punished
for the less offence, and is not to be prosecuted for the
greater.

The punishmen@for any misdemeanor specified in either
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of the three enactments, of which I have just stated the
purport, is penal servitude for not more than seven, and not
less than three, years, or fine or imprisonment, or both fine
and imprisonment. The imprisonment may be with or
without hard labour, and with or without periods of solitagy
confinement.

According to the purport of a part of the twenty-fourth
section, nothing in the act contained, relating to any of the
misdemeanors mentioned in the preceding part of the
lecture, is to prevent, lessen or impeach any remedy at
law or in equity which any person aggrieved by any such
offence might otherwise have had. If the statute had
declared the specifietl offences to be felonies, this provision
would have had an important meaning; applied to any
offence, declared to be a misdemeanor, it seems to be withvut
effect. It says only that which the law says without it.
With reference to this point I refer you to former lectures,
im which I have spoken of the private remedy for a person
wronged by a misdemeanor or by a felony.

1 think T have not hitherto used the technical phrase
“chose in action,” meaning a thing to which a person is
entitled, without having the possession of it. Tjus, a debt,
money due to one, is, of all choses in action, the most
common. A chattel which a person withholds from the
owner is a chose in action,

Blackstone (@) says: “bonds, bills, and notes, which
“ concern mere choses in action, were also, at the common
“ law, held not to be such goods whereof larceny might be
“ committed, being of no intrinsic value, and not importing
“ any property in possession of the person from whom
“ they were taken.” By the words “fo intrinsic value”
the commentator means that the paper, on which a bond,
or a bill of exchange, or a note 6f hand is written, is not
of any appreciable value. Thus may be distinguished the
case of stealing either of those instruments from that .of
stealing a record; the parchment on which a record is

(a) 4 Blackatone’s Commel;uu'g, 234,
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written being, as waste parchment, a thing of some value.
It is well known that many vqluable parchment manuscripts
have been stolen and used up ‘n book-binding and for
other purposes.

« In the passage quoted from Blackstone's Commentaries,
bonds, bills, and notes only are named ; but they must be
regarded as examples of written securities, being the titles,
or evidences of the title, to choses in action infinite in
number and in variety of species.

The fifth section of Peel's Larceny Act enacts to an
effect which may be thus shortly stated : Any person who
shall steal any security being the title, or evidence of the
title, to.any share or interest in any public stock or fund,
or in any fund of any body corporate, company, or society,
or*to any deposit in any savings-bank, or shall steal any
security for money, or any warrant or order for the delivery
or transfer of any goods or valuable thing, shall be guilty
of a felony, for which he may be punished in the same
manner as if be had stolen any chattel of the same value
as the share, interest, or deposit, the money due, or the
goods or valuable thing.

There are acts of parliament providing for the severe
punishment of persons who steal letters sent by the post.
Making only this slight reference to those statutes I think,
I have said quite enough of those parts of modern legis-
lation, by which is altered that part of the common law
which treated as a mere trespass the stealing of writings,
not having some intrinsic value, such as a parchment
manuscript might have by reason of its material, or a
manuscript book might have by reason of its contents.

I now recur to the doctrine that a ward, being a part of
his guardian’s real property, could not, according to the
common law, be the subject of larceny. To some extent
this is now modified by one of Peel's Acts passed in 1828,
¢ for consolidating and amending the statutes in England
“ relative to offences against the person’; (a).

The twentieth #ection enacts to the effect, that any

&) 9 George IV., chapter 31,

.
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person who shall unlawfully take or cause to be taken any
unmarried glrl being under the age of sixteen years, out of
the possession and againgt the will of her father or mother,
or of any other person having the lawful care or charge of
her, shall be guilty of & misdemeanor, and shall be liable
to be punished by fine or imprisonment or both.

The twenty-first section enacts to the effect, that if any
person shall maliciously, either by force or fraud, lead or
take away, or decoy or entice away or detain, any child
under the age of ten years, with intent to deprive the
parent or parents, or any other person having the lawful
cate or charge of such child, of the possession of such
child, or with intent to steal any article upon or about the
person of such child, or shall with any such intent as afore-
said receive or harbour any such child, knowing the same
to have been, by force or fraud, led, taken, enticed, de-
coyed or detained, every such offender, and every person
counselling, aiding or abetting such offender, shall be guilty
of felony. The punishment for any offence specified in this
enactment is penal servitude for not more than seven years
and not less than three years, or imprisonment with or
without hard labor, for not more than two years, and, if a
male, to be once, twice or thrice publicly or privately

whipped.
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®1. Animals stolen. ‘14, Swans.
2. Domestic Animals serving | 15. Pigeons.
Jor Food. 16. Domgstic Animals not serv-
8. Ozen, &c. ing for Food.
4. Sheep. 17. Horses.
5. Swine. 18. Asses.
6. Domestic Poultry. 19. Mules.
7. Wild Animals confined and | 20. Dogs.
serving for Food. 21. Cats.
8. Deer. 22, Fervets.
9. Hares. 23. Ammalc kept for Amuse-
10, Rabbits.
11. Fish. 24, Smgmg Birds, &e.
12. Pheasants. 25. Parrots, Monkeys, &c.
13, Partridges.

W
Accorping to the common law it was larceny to steal
some animals; it was not larceny to steal others. In order
to inform you of the interesting details of this part of our
unwritten law, I now extract from Blackstone’s Com-
mentaries () five passages, arranging them in an order
different from that in which they occur in the work itself.
The summary thus expressed of the law relative to the
stealing of animals is imperfect; but I think it clearer than
any given by any other writer. The study of it will enable
you to understand the effect of several sections of Peel’s
Larceny Act (b), providing for the punishment of persons
by whom are stolen some of the animals, the stealing of
which is, according to the common law, not larceny.
1. “ Of all valuable domestic animals, as horses, and of
“ all animals domite nature, which serve for
“ food, as swine, sheep, poultry and the like,
“ larceny may be committed.

(a) 4 Blackstone’s Commentaries, 234, 235
(b) 7 & 8 George 1V., chapter 29.
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2. ¢ Larceny cannot be cbmmitted of animals in which
¢ there is no property, either absolute or qualified,
“as of beasts that are feree nature, and unre-
“ claimed, such as deer, hares and conies, in a
“ forest, chase or.warren ; fish, in an open river
“ or pond ; or wild fowls at their natural liberty.

3. “ But if they are reclaimed or confined, and may
¢¢ serve for food, it is otherwise, even at common
“law : for of deer so enclosed in a park that they
“ may be taken at pleasure, fish in a tank, and
¢ pheasants or partridges in a mew, larceny may
“ be committed.

4. “ It is also said that if swans be lawfully marked, it
“is- felony to steal them, though at large in
“ a public river; and that it is likewise felon§ to
¢ steal them, though unmarked, if in any private
“ river or pond ; otherwise it is only a trespass.

5. ““ As to those animals which d®not serve for food,
¢ and which therefore the law holds to have no
“ intrinsic value, as dogs of all sorts, and other
¢ creatures kept for whim and pleasure, though a
“ man may have a bare property therein, and
“ maintain a civil action for the loss of them, yet
“ they are not of such estimation, as that the
“ crime of stealing them amounts to larceny.”

On these five passages I shall now comment, taking from
their text a few words at a time, according to the method
of some ancient law writers.

All valuable domestic animals.—It is not correct to say
that of all valuable domestic animals larceny may, accord-
ing to the common law, be committed ; for a dog, though
a valuable domestic animal, is mot a subject of larceny.
The fifth passage implies that dogs are only kept for whim
and pleasure. There are many dogs, sheep-dogs, watch-
dogs, and terriers, kept for the destruction of vermin, for
instance, which are of real utility. It is difficult to deny
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the utility of many sporting dogs, though many of them
are kept ouly for pleasure.

As a matter of taste, you would have been better pleased
if there had been an ancieit usage and custom, a part of
the common law of the land, treating with, at least, as
great respect man'’s faithful companion and friend, the dog, _
as man's luborious slave, the horse.

I think the only valuable domestic animals, not serving
for food, which could by the common law be subjects of
larceny are the horse, the ass and the mule; and that to
give accurate expression to the rule stated in the first of my
extracts from Blackstone those three animals should be sub-
stituted for “ all valuable domestic animals.”

Prescribing a specific severe punishment for stealing a
horge, a section in Peel’s Larceny Act leaves the stealing of
an ass, or of a mule, to be dealt with as a simple larceny,
for which another section prescribes a less punishment.

Domitee naturee.—~ By animals domite naturee are meant
certain well-known species, or to spcak with scientific pre-
cision, certain well-known varieties of certain species of
animals whose natures have been changed by an indefinitely
long ussociation with mankind. They are said to be do-
mite nature as distinguished from animals feree natwree, I
think it better to spcak of them as domestic animals.

Serve for food.—Of domestic animals, besides the horse,
the ass, and the mule, those only which serve for food could,
by the common law, be subjects of larceny. From the
instances given of them by Blackstone is omitted the chief
of them, the ox.

That they serve for food is the circumstance that gives
to wild animals, confined, the value that makes them, by
the common law, subjects of larceny.

Deer in a forest or chase.—The twenty-sixth section of
Peel's Larceny Act enacts to' the effect that, if any person
shall, unlawfully and wilfully, course, hunt, snare or carry
away, or kill or wound, or attempt to kill or wound, any
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deer kept or being in the unenclosed part of any forest,
chase or purlieu, he shall, on conviction before a justice
of the peace, forfeit a sum of money not exceeding fifty
pounds.

The same section enacts to the effect that, if any person,
convicted of any of the offences just described, shall offend
a second time by committing any of those offences, his
second offence shall be a felony, and he shall be liable to be
punished as in a case of simple larceny.

Deer in a park.—The same section also enacts to the
effect that, if any person shall, in respect of any deer kept
or being in the enclosed part of any forest, chase or purlieu,
or in any enclosed land where deer shall be usually kept,

" commit any of the offences which I have just specified, he
shall be guilty of felony, and shall be liable to be punished
as in a case of simple larceny. This enactment may be
regarded as confirming and extending the common law rule,
treating as a felony the stealing of de®in a park.

For a definition of a forest, of a chase, and.of a purlieu,
I content myself with referring you to Manwood’s Forest
Law, especially the twentieth chapter. The subject is inte-
resting to those who take pleasure in illustrating history
and law, each by the other.

Hares and conies.—To steal a rabbit or a hare kept in
a hutch, or otherwise confined, would be larceny by the
common law.

Hares and conies in a warren.—The thirtieth section of
Peel’s Larceny Act makes it a misdemeanor, unlawfully and
wilfully, in the night, to take or kill a hare or coney in
any warren or ground lawfully used for the breeding or
keeping of hares or conies. The section not providing any
specific punishment for this offence, 8 person guilty of it is
subject to the common law punishment for a misdemeanor,
fine or imprisonment, or both.”

‘The same section enacts to the effect that, if any person
shall, unlawfully and wilfully, in the day, in any such warren
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or ground as aforeseid, take or kill any hare or coney, or
set or use any snare or engine for the taking of hares or
conies, he shall, upon conviction before a justice of the
peace, forfeit 8 sum of money not exceeding five pounds.
« Pheasants and partridges in 8 mew.—Pigeons are more
copmonly kept in a confined or reclaimed state than phea-
sants or partridges. To steal from a pigeon-bhouse or box
pigeons either kept in close confinement, or, as is more
usual, accustomed to fly away from the pigeon-house or box
and return to it as their home, is, by the common law, a
larceny. .

® The thirty-third section of Peel’s Larceny Act enacts to
the effect that, if any person shall unlawfully and wilfully kill,
wound or take any house-dove or pigeon under such circum-
stihces as shall not amount to larceny at commorblaw, he
shall, upon conviction before a justice of the peace, forfeit,
besides the value of the bird, a sum of money not exceeding
five pounds. This Mause might apply to the case of a per-
son stealing,a pigeon when away from home.

Fish in an open river or pond.—The thirty-fourth section
of Peel’s Larceny Act enacts to the effect that, if any per-
son shall unlawfully and wilfully take or destroy any fish
in any water running through or being in any land adjoining
or belonging to the dwelling-house of any person being the
owner of the water or having a right of fishery therein, the
offender shall be guilty of a misdemeanor,

The same section enacts to the effect that, if any person
shall unlawfully and wilfully take or destroy, or attempt to
take or destroy, any fish in any water, not being such as
aforesaid, but which shall be private property, or in which
there shall be any private right of fishery, the offender shall,
on conviction before a justice of the peace, forfeit, besides
the value of any fish taken or destroyed, a sum of money
not exceeding five pounds.

In a subsequent part of the same section is a proviso, that
nothing before contained in the section shall extend to any
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person angling in the day-time ; but that if any person shall,

by angling in the day-time, unlawfully and wilfully take or
destroy, or atlempt to take or destroy, any fish in any such
water as firstly in the section mentioned, he shall, on con-
viction before a justice of the peace, forfeit a sum of money
not exceeding five pounds, and if in any such water as lastly
in the section mentioned, he shall, on a like conviction, for-
feit a sum of money not exceeding two pounds.

The thirty-fifth section enacts to the effect that, if any
person shall be found fishing against the ‘provisions of the
act, it shall be lawful for the owner of the ground, water or
fishery, his servants, or any person authorized by him, 8
demand from the offender any fishing implements then in
his possession, and, in case the offender shall not imme-
diately deliver them up, to seize them for the use of suth
owner. In the same section is a proviso exempting from
the payment of any damages or penalty any angler by
whom any implements shall be delivered up, or from whom
they shall be taken, according to the enactmert contained
in the section.

Animals which do not serve for food.—It is not correct
to say of all animals that do not serve for food, that they
cannot, by the common law, be subjects of larceny, inas-
much as it is a common law larceny to steal a horse, an ass,
or a mule.

Dogs of all sorts and other creatures kept for whim and
pleasure.—The thirty-first section of Peel's Larceny Act
enacts to the effect that, if any person shall steal any dog,
or-any beast or bird ordinarily kept in a state of confine-
ment, not being the subject of larceny at common law, the
offender shall, on conviction before a justice of the peace,
forfeit, besndes the value of the dog, bird or beast, a sum
of money not exceeding twenty pounds. If a person so
convicted is afterwards guilty of a similar offence, his
punishment, on conviction before one justice, is to be impri-
sonment, with or without hard labour, for not more than
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twelve calendar months; if the eonviction is, hefore two
Justices, they may further order the offender, if a qlale, to
be once or ‘twice publicly or privately whipped.

Dogs of all sorts and other creatures kept for whim and
plgasure.—Dogs, cdts and ferrets are specially mentioned
in the law books as not being the subjects of larceny, and
in respect of ferrets there is a decigion to that effect. That
dogs, cats and ferrets are all useful animals sevves ta take
them out of the terms of Blackstone’s description of animals,
in respect of which, though reclaimed, larceny cannot be
committed ; they cannot be said to be kept only for whim
and pleasure. Other writers speak of them as being of too
base a nature to be the subjects of larceny. What may be
meant by the phrase, base nature, so applied, is not ex-
plaimed. But for the horse, the ass and the mule, being
subjects of larceny, it might be taken to mean not serving
for food.

Of other animals often kept for whim and pleasure a long
list might be made, including obviously singing- birds, par-
rots, chained monkeys and tame foxes.

As a close to this lecture you may like to have a sum-
mary, prepared by me, of the animals, the stealing of which
is, by the common law, ‘the felony called larceny. In
framing it I have taken pains to avoid, what appear to
me to be the faults of former writers.

“This is my summary :—

1. All domestic animals serving for food : such as oxen,
sheep, goats, swine and domestic poultry.

2. Some domestic animals not serving for food : namely,
horses, asses, mules.

3. Confined wild animals serving for food : such as' deer,
hares, rabbits, pheasants, partridges, fish.

4. Pigeons in a house or box in which they are kept, or
from and to which, as their home, they are in the habit of
flying.

I o
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5. Marked swans, though at large; unmarked swans,
kept on a pond or private stream.

For the common law felony of stealing any ahimal com-
prised in this summary, Peel’s Larceny Act (a) prescribes
the punishment. -

If any animal, not comprised in this summary, is stolen,
the wrong is a mere trespass, the remedy for which is an
action at law, unless Peel’s Larceny Act prescribes a punish-
ment for it.

(@) 7 & 8 George IV., chapter 29.
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1. Arrest of Criminals. 5. False Promise.

2. Search Warrant. 6. Misdemeanor merged in
8. Fraud. Felony.

4. False Pretence.

I RECALL your attention to the sixty-third section of Peel’s
Larceny Act (a), giving powers to arrest on the spot persons
guilty of any offence for which punishment is prescribed by
that statute, and giving a justice of the peace power to
grant a warrant to search for any property in respect of
which any such offence may have been committed. You
have scen that these powers apply to thefts of minerals,
trees, fixtures, writings and animals, and other things which
are not, as well as those things which are, according to the
common law, subjects of larceny.

The fifty-third section of the same statute prescribes a
punishment for a very common offence, which, though not
larceny, implies guilt of the same character as that of lar-
ceny, the offence of obtaining property by a false pre-
tence. The powers given by the sixty-third section apply
to persons guilty of this offence and to property obtained
by it.

This fifty-third section recites that a failure of justice
frequently arises from the subtle distinction between lar-
ceny and fraud, and, to remedy this, enacts to the effect
that any person who by any false pretence obtains any
chattel, money of valuable security, with intent to cheat or
defraud any person of the same, is guilty of a misdemeanor.
The section also provides to the effect that a person in-
dicted for this misdemeanor shall not be acquitted by rea-
son of his having obtained property in such a manner as to

(a) 7 & 8 George IV., chapter 29.
02
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be guilty of larceny, and that a person tried for the mis-
demeanor shall not afterwards be prosecuted, o the same
facts, for larceny. The punishment for this misdemeanor
is penal servitude for not more than seven years and not
less than three years, or fine or imprisonment, or both.
The imprisonment may be with or without hard.labour.

The section before us recites that a failure of justice fre-
quently arises from the subtle distinction between larceny
and fraud. To you this may require explanation.

When a falsehood is a trick, or a part of a trick, by
means of which a person gets possession of a chattel, with
the intention of depriving the owner of it, the crime is
either larceny or fraud; but whether it is the one orsghe
other depends upon the question whether the clrcumstances
show that the owner was induced by the false pretence to
part with the right of property in the chattel or only to part
with the possession of it. If he meant to part with the
possession only, the offence is lareeny ; if he meant to part
with his right of property, the offence is that.of obtaining
property by a false pretence.

From a multitude of cases having reference to this dis-
tinction I select a few decisions, the purport of which is
capable of being stated in a few words.

Upon the trial of a person charged with stealing two silver
cream ewers it appeared that, after he had left the service
of a customer of a silversmith, he went to the silversmith’s
shop and falsely told him that his master, meaning the
customer whose service he had left, wanted a silver cream
ewer, and desired the silversmith to give one to him and to
put it down to his master’s account. The silversmith gave
the prisoner two silver cream ewers, that his customer
might choose one. It was degided that the silversmith
sending two ewers, in order that one might be chosen,
parted with the possession only, and that the offence was
larceny ; but if he had sent but one cream ewer he would
have parted with his right of property and the offence
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would not have been larceny (a), and would have been the
offence, of obtaining property by a false pretence.

In another case Mr. Justice Patteson treated as a part-
ing with possession only, and not as a parting with the
right of property, the sending of five shawls in order that
a choice might be made of one (b).

A person went to an inn, on a fair day, and told the
ostler to bring out his horse, and upon the ostler saying he
did not know which it was, went into the stable, and,
pointing out a mare, falsely said it was his. By this false
pretence he obtained what was deemed possession of the
mare, and it was decided that he was guilty of larceny (c).
Tigg owner of the mare did not part with his right of pro-
perty.

A person who, by falsely pretending to a carrier’s servant
that he was the person to whom goods were directed,
obtained possession of them, was decided to be guilty of
larceny (d). The right of propeity was not parted with.

Bear in mind that the statute does not abolish this dis-
tinction. It only prevents a person, indicted for a fraud as
a wisdemeanor, being acquitted, or prosecuted a second
time, by reason of his guilt being that of larceny ; as, but for
the statute, he might be on the general principle of which
I have spoken before, that a misdemeanor, being also a
felony, merges in the felony.

In a case of a false pretence being a trick, or part of a
trick, amounting to larceny, the offender may still be indicted,
in the first instance, for the felony, and so receive, in a case
of horse stealing for instance, u severer punishment than
that prescribed for the misdemeanor.

As to other misdemeanors than that of obtaining property

(a) The King v. Davenpori, reported by Archbold in his edition of
Pecl’s Acts; 2 Russell on Crimes, Greaves’ Edition, 28.

(b) The King v. Savage, 5 Carrington & Payne, 143; 2 Russell
on Crimes, Greaves’ Edition, 28.

(¢) The King v. Pitman, 2 Carrington & Payne, 423.

(d) The King v. Longstreeth, 1 Moody’s Crown Cases, 187.
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by a false pretence, the practical effect of the principle, that
a misdemeanor merges in a felony is modified by a statute
made in 1851 (a), containing an enactment to the effect thata
person tried for a misdemeanor shall not be entitled to be
acquitted by reason of his guilt appearing to be a felony,
and that a person tried for a misdemeanor shall not after-
wards be prosecuted, on the same facts, for a felony, unless
the court shall think fit to discharge the jury from giving a
verdict, and direct the person to be indicted for the felony.

Innumerable decisions have been given as to what false-
hoods are, and what falsehoods are not, false pretences
within the meaning of the fifty-third section of Peel’s
Larceny Act and within the meaning of an enactmgnt
made in the reign of King George the Second having the
same object. With reference to this part of our subject I
shall content myself by adverting to only two points.

1. To be a false pretence within the meaning of Peel’s
Larceny Act a statement must be a false pretence of some
existing fact,and not a mere false promise in respect of the
future. *

2. To a false pretence within the meaning of the statute,
words, whether written or spoken, are not essential. A
man’s conduct, without words, may amount to a false
pretence.

For illustrations of these two points I think it quite
enough to refer you to those parts of Russell on Crimes,
edited by Greaves, which apply to them. For what you
may there read I cannot, even for you, attempt to write a
substitute.

(a) 14 & 15 Victoria, chapter 100, section 12.
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1. Justice of the Peace. Duty 7. Commitment.
® out of Quarter Sessions. 8. Bail,
2. Summary 4Jurisdiction ex- 9. Recognizance.
ercised in Public. 10. Imprisonment.
8. Preliminary Investigations  11. Process.
may be private. 12. Warrant.
4. Depositions. 18. Cause to be stated.
6. Prisoner's Statement. 14. Habeas Corpus.
6. Remand.

I Now remind you of the lectures in which I spoke of the
varfous ways in.which persons, accused of crimes, are
brought before justices of the peace. 1 had then in view
the point at which I am now arrived.

I do not purpose to say anything more of the duty of
justices of the peace in respect of their summary jurisdiction
under the Criminal Justice Act, or under any other statute.
I shall now gpeak only of those cases in which they have
not a summary jurisdiction, or in which, having it com-
bined with a power to exercise it or not as they may think
fit, they do not exercise it.

With regard to a person brought beforé a justice of the
peace and charged with a crime, in respect of which the
Jjustice has not, or, having a choice, does not think proper
to exercise, a summary jurisdiction, the duties of the justice
are defined by a statute made in 1848 (a) to facilitate
the performance of the duties of justices of the peace out
of sessions with respect to persons charged with indictable
offences.

The provisions of this statute are so remarRably precise
and clear, that I cannot think I should be rendering you
any service by attemptlng to state the effect of any parts
of it, as I am in the habit of doing with respect to
acts of parliament, to which I direct your.attention,—
sooner or later every law student and every magistrate

(e) 11 & 12 Victoria, chapter 42.
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becomes well acquainted with the details of this useful
part of the statute law by consulting from time to time the
statute itself.

The manner in which a justice of the peace investigates
a charge, in respect of which he does not exercise a sum-
mary jurisdiction, is so minutely prescribed by some sec-
tions of the statute, and his duties, with reference to other
points are so carefully described in other sections, that the
statute itself has the character of a book of practice, a
manual, for which it would be difficult to frame a substitute.

One section of the statute carefully confirms the rule of
law, that the room in which the investigation ls takmg
place is not an open court, and also confirms the power of
the justice to order the exclusion of petsons from it. I
have before told you that a summary jurisdiction must be
exercised in an open court. The reasons are apparent for
this distinction between a court in which justice is deﬁmtely
administered, and a room in which a magistrate superin-
tends a preliminary inquiry. In the latter gase publicity
might greatly tend to defeat the object of tlﬁnqmry It
often happens that a part of the evidence is taken at one
sitting, and the prisoner is remanded and again brought
before the justice. This sometimes happens more than
once. During a remand, the friends of the accused may
be as active in stifling, as the police in searching out, proofs
to which the previous evidence has directed their attention.
This inconvenience may be prevented by a justice exer-
cising his power to order the room in which he sits to be
cleared. There is seldom occasion to do this.

By clearly expressed enactments five points are specially
provided for

1. The depositions of the witnesses are to be taken in
writing in the presence of the accused, and he is to be at
liberty to cross-examine them.

2. The accused is to be cautioned that he need not make
any statement, but that, if he makes a statement, it may be
used against him at his trial. Any statement he makes is
to be taken down in writing.
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3. If it appears that any promise or threat has been
made to induce him to confess his guilt, he is further to be
cautioned’ that he has nothing to hope from the promise
or fear from the threat, and that, notwithstanding the
pomise or threat, any statement he may make may be
given in evidence against bim.

4. A prisoner committed for trial, or holden to bail for
that purpose, is entitled to copies of the depositions ggainst
him. :

5. If, at the time of the trial, a witness is dead, or so ill
as not to be able to ®avel, his deposition may be read as
evidence.

The investigation usually ends, if not in the dismissal of
the charge, in the committal of the accused for trial at the
qlarter sessions, or in the country at the assizes, or in
London and its immediate neighbourhood at the Central
Criminal Court.

Justices of the peace have ample discretionary powers
to admit ggcused persons to bail instead of sending them
to gaol ait their trial. Of these powers, and of the
exercise of them, and of the recognizances which the jus-
tices take from the sureties of the accused for his appear-
ance in the court in which he is to be tried, I might have
much to say but for the minute instructions and forms
contained in the statute itself.

Blackstone says (a) : “To make imprisonment lawful it
“ must either be by process from the courts of judicature,
“ or by warrant from some legal officer having authority
“ to commit to prison; which warrant must be in writing,
¢ under the hand and seal of the magistrate, and express
¢ the causes of the commitment, in orderdg be examined
“ into (if necessary) upon a habeas corpus.™ If there be no
“ cause expressed, the gaoler is not bound to detain the
« prisoner; for the law judges in this respect, saith Sir
“ Edward Coke, like Festus, the Roman governor, that it
“ s unreasonable to send a prisoner, and not to signify
“ withal the crimes alleged against him.”

(a) 1 Blackstone’s Commentaries, 137.
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Habeas corpus.—To an English lawyer these are as
magical words; and he is never more animated, in speech-
or in writing, than when they are his theme. These two
words are the name of a writ, by means of which, or by
means of an application for it, a person imprisoned, av
otherwise confined against his will, has a right to have the
legality of his detention considered by a court of justice
having power to discharge him from illegal custody, or to
admit him to bail, or to remand him to legal custody®

This writ takes its force from an ancient usage and
custom to issue it and to obey it. 'This usage and custom,
itself a part of the common law of the land, is strengthened
and extended by several parts of the statute law, which
I shall make the subject of a distinct lecture.

The writ may be issued from either of the Courts bf
Chancery, Queen’s Bench, Common Pleas and Exchequer,
and commands the person detaining the person named in
the writ to have immediately his body in the court from
which the writ is issued. It is applied for, not gs a matter
of course, but by a motion founded on afﬁdav‘ and it is
granted, if, by the affidavits, it appears that the imprison-
ment is unlawful or that its legality is questionable, or that
the prisoner ought to be admitted to bail.

The writ is in this form :—

Victoria, by the grace of God of the United Kingdom of
Great Britain and Ireland Queen, Defender of the Faith, to
the keeper of our gaol at Maidstone, in and for the county of
Kent, greeting: We command you that you have in our court
before us at Westminster immediately after the receipt of this
our writ the body of John Smith, beinﬁ detained®under your
custody as is said, together with the day and cause of his
being taken and detained, by whatsoever name he may ghe
called thercin, @undergo and receive all and singular such
matters and things as our said court shall then and there con-
sider of and concerning him in this behalf: And have you then
there this writ.

Witness, Sir Alexander James Edmund Cockburn, Baronet,
at Westminster, the seventcenth day of November, in the
twenty-fourth year of our reign.

By the Court.
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b Habeas Corpus. 13. Vacation.

2. Petition of Right. 14, Civil Process.

3. Imprisonment. Commandaf 16. Imprisonment in Scotland or
the King. Ireland, or beyond Sea.

4. Privy Council. 16. Detention without Process.

6. Imprisonment without Cause 17. Disobedience of Habeas Cor-
assigned. - pus.

8. Star Chamber. ‘ 18. Truth of Return examined.

7. Habeas Corpus Act. 10. Discharge.

8. Commitment for Crime, 20, Bail.

9. Persons Bailable. 21. Remand.

10, Treason. 22. Wife detained.

11." Felony. 23. Child detained.

12. Term. 24. Judges. Independence.

Tre celebrated Petition of Right, which became by the

assent of the King, Charles the First, an Act of Parlia-

ment (a), ?tes as one of the grievances intended to be

redressed, that, against the tenor of the Great Charter, and

of a statute made in the reign of King Edward the Third,

and other the good laws and statutes of the realm, divers

of the king’s subjects had of late been imprisoned without

any cause shown, and when for their deliverance they were

brought before the king’s justices by the king's writ of
habeas corpus, there to undergo and reccive as the court

should order, and their keepers commanded to certify the

cause of their detainer, no cause was certified but that they
were detained by the king’s special command, signified by the

Logie of the Privy Council, and yet were returned back to

several prisons, without being charged witl¥any thing to

which they might make answer according to law. The

enactment applicable to this grievance is that “no freeman

in any such manner as is before mentioned be imprisoned

or detained.” '

* (@) 8 Charles I., chapter 1.
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Not to speak of the history of this great law, and of the
fatal disregard of it by the monarch from whom it was
wisely exacted by a parliament of which true “patriotism
was the leading motive, we learn from the history of every
country and of every period that all tyrannies, regal or
republican, chiefly oppress those who are subject to their
power by imprisoning them, without cause assigned, and
without opportunity of appealing to any judicial tribunal.

Some parts of my next extract from Blackstone serve
to bring to mind, at the same time, the ancient republic of
Venice and the modern kingdom of the Two BSicilies. As
to the latter, writing in the winter of the year 1860, I
think of the prisons of Naples and Palermo, and of the
events of the past summer and autumn.

Blackstone says: “ Some have thought, that unjust ‘at-
“ tacks, even upon life, or property, at the arbitrary will
“ of the magistrate, are less dangerous to the commonwealth,
“ than such as are made upon the personal liberty of the
‘“ subject. To bereave a man of life, or by, violence to
« confiscate his estate, without accusation or ti#l, would be
“ so gross and notorious an act of despotism, as must at
‘ once convey the alarm of tyranny throughout the whole
“ kingdom. But confinement of his person, by secretly
* hurrying him to gaol, where his sufferings are unknown
“ or forgotten, is a less public, a less striking, and therefore
‘ a more dangerous engine of arbitrary government.”

The statute by which, about twelve years after the peti-
tion of right, the Court of Star Chamber was abolished,
contains an enactment for securing the right, to a writ of
habeas corpus, of every person imprisoned by the order of
the Court of Star Chamber, or of any court havin@§for
pretending to have, a like jurisdiction, or by command or
warrant of the king, or of the council board, or of any lords
or others of the privy council.

The praises lavished by historians and lawyers on the
next of the laws I am now reviewing, the famous Habeas



LECTURE LXXVII. 205

Corpus Act (a), made late in the reign of King Charles the
Second, are well deserved. Combined with the common
law it is°a law of inestimable value, cherished by all
Englishmen as an essential part of those of their laws by
which personal liberty is secured.

The statute recites to the effect that great delays had
been used by sheriffs, gaolers, and other officers, to whose
custody persons had been committed Yor crimes, or supposed
crimes, in making returns of writs of habeas corpus, by
different shifts to avoid yielding obedience to the writs,
contrary to their duty and the known laws of the land,
whereby many of the king’s subjects had been, and there-
after might be, long detained in prison, in cases where by
law they are bailable. This recital is followed by a section
bebinning with these words: “for the prevention whereof
“ and the more speedy relief of all persons imprisoned for
“ any such criminal, or supposed criminal matters ;” and it
proceeds to make an enactment requiring* the sheriff, or
gaoler, or other person, to whom a writ of habeas corpus is
delivered, to' bring before the court or judge before whom
the writ is made returnable the person named in the writ,
unless committed for treason or felony, within three days if
the place of detention is not more than twenty miles from
the place where the court or judge is residing, within ten
days if the distance is more than twenty, and not more than
one bundred miles, and within twenty days if the distance
is more than one hundred miles. This enactment serves
well to place in view the contrast between the modes of
travelling in the reign of King Charles the Second and in
the reign of Queen Victoria. The section contains direc-
tidM in respect of the expenses of travelling to be paid by
the person in respect of whom the writ is issued.

By reason of the courts sitting at Westminster only in
term time, and by reason of the great length of some of
the vacations, a person might formerly be imprisoned for

(a) 31 Charles II., chapter 2.
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many weeks or even for several months without being able
to sue out a writ of habeas corpus. To remedy this the
statute contains an enactment imposing on the Lord Chan-
cellor, the Lord Keeper of the Great Seal, and every one
of the judges and barons of the King’s Bench, Commen
Pleas and Exchequer, the duty of issuing, in time of vaca-
tion, on the request of any person committed for any crime
other than treason or lony, a writ of habeas corpus, and
the further duty of admitting him to bail unless duly com-
mitted for an offence in respect of which he is not bailable.

The statute imposes great pecuniary penalties on the
Lord Chancellor and other judges for denying, and on
sheriffs and other officers for not duly obeying, writs of
habeas corpus.

One section makes a provision for the discharge ‘of
persons committed on charges of treason or felony, and
not promptly brought to trial in pursuance of the commit-
ment. *

The statute contains a provision that a discharge of a
person from custody, in respect of a crime, shall not have
the effect of discharging him from custody in respect of
any civil cause.

The statute contains enactments to prevent the undue
removal of persons from one prison to another, and te pre-
vent the imprisonment of inhabitants of England or Wales
in Scotland or Ireland or in Jersey or Guernsey or other
places beyond sea.

Of the many useful provisions of which the Habeas
Corpus Act consists, I have stated the general purport and
effect of only those which are most prominent and in-
teresting. *

You have seen that the Habeas Corpus Act contains
provisions in respect of persons imprisoned as for crimes or
in civil causes. In other cases, a comparatively modern
act of parliament extends and regulates the right to writs
of habeas corpus.
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Of the statute (a) just mentioned, made in the year 1816,
the first section enacts to the effect, that when any person
shall be ¢onfined or restrained of his liberty, except for
a crime or supposed crime, or for debt, or by process in a
ciyil suit, any one of the judges and barons of the King’s
Bench, Common Pleas and Exchequer shall, upon com-
plaint by or on behalf of the person confined or restrained,
if it shall appear by affidavit that there is probable and
reasonable ground for the complaint, award in time of va-
cation a writ of habeas corpus, returnable immediately
before the same judge or baron, or some other judge or
baron of the same court. :

The second section provides for the punishment, as for a
contempt, of any person not obeying a writ of habeas cor-
pus issued in pursuance of the act.

The same section permits a judge or baron, in the case
of a writ of habeas corpus, issued late in a vacation, to
make it returnable in court in the following term: and it
also enableg a court to make a writ of habeas corpus,
issued during a term, returnable before a judge or baron in
time of vacation.

The third and fourth sections enable any court or judge
or baron, receiving a return to a writ of habeas corpus, in
any case provided for by the act, to examine into the truth of
the facts stated in the return, in order to discharge, admit to
bail, or to remand, the person detained.

Of this statute of 1816 I have mentioned only the most
prominent parts. The sixth section applies to writs, issued
in pursuance of the Habeas Corpus Act, the power to
make a writ, issued in a vacation, returnable in term, or a
writ, issued in a term, returnable in vacation, and the pro-
vision for the punishment, as for a contempt, of a person
disobeying a writ.

It is an ancient usage and custom to issue the writ of
habeas corpus in other cases than those of actual imprison-

(a) 56 George III., chapter 100.
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ment. For instance, it is sometimes used for the purpose of
enabling a court or judge to restore to a husband his wife,
or to a parent his child, unlawfully kept away from him by
other means than personal confinement.

I rejoice in the reflection that in these lectures Ihave fougd
a place for this account of the chief fortress of personal
freedom, entrusted, by the laws of England, to the safe
keeping of the judges of the realm, whose independence is
secured by wise legislation.

Before the revolution, and for a few years after it, the
judges could be removed from their offices at the pleasure
of the crown, a state of dependence of which some of our
kings did ‘not fail to take advantage. According to a
statute made in the reign of King William the Third (z), a
judge cannot be removed from his office except in pursu-
ance of an address from both houses of parliament; and
according to a statute made in the reign of King George
the Third (b), the commissions of the judges are not vacated,
as previously, by a demise of the crown. o

The value of these two laws is abundantly evinced by
the details of the State Trials before and since the revolu-
tion. The contrast is unspeakably great.

I know not whether any parts of the professional in-
struction you will henceforth receive from me will take the
form of lectures, Therefore it is yet uncertain whether
this Second Series will be followed by a Third.

(a) 13 William III., chapter 2.
'(a) 1 George III., chapter 28.
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1. Tenure. 11, Confiscation of Land by

2. Manor. William the Congueror.

3. Land. 12. Grants to Normans.

4. Buildings. 13. Feudal System.

6. Trecs. Fences. 14. Feud. Fief.

6. Minerals. 16. Fee.

7. Fiztures. 168. Escheat.

8. Allvdial Tand, 17. Escheat for Felony.

9. Feudal Land. 18. Subinfeudation.

10. Conguest. 19. Quia emptores. Statute.
20. Alienation.

TaEesE supplemental lectures on tenures are now written in
deference to the wishes of a gentleman for whose opinion I
have a great respect, and whose friendship I gained by
means of the first series of my lectures. The right place
for them would have been, in the first series, immediately
before the lecture in.which copyholds are first spoken of.
Other friendly critics have mentioned to me as a defect in
that lecture, the want of a definition of a manor.

The subject of tenure is land, comprising not only, as it
is right now to remind you, land according to the ordinary
meaning of the word, but everything permanently annexed
to it; for instance, trees, fences and buildings. The hyper-
bole :—cujus est solum, ejus est usque ad ccelum, is good
law, as to everything above the surface of land, and it is
equally the law, that everything below the surface be-
longs to the owner of it. Of the exceptions by grant or
prescription, as when one person may be entitled to the
soil, to cultivate it or build on it, and another to the mine-
rals below it, and of the numerous exceptions established
by law, as in the case of the right of a tenant to fixtures
set up by him for the purposes of trade, I need not now
speak. It is enough for my present purpose to say that

I P
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presumptively everything affixed to the land is a part of
the land. .

That the presumption may be rebutted by evidence of a
grant or prescription inconsistent with it, and that it may be
rebutted by evidence of facts raising a legal exceptiony are
points with which you will become familiar when, as a
necessary and difficult part of your studies, you read the
law of fixtures.

Bear in mind then that, when in this lecture I speak
of land, I mean land properly so called, however altered
by the ercction of buildings or otherwise, and as comprising
all buildings standing on it.

Also, 1 premise that, whenever in these supplemental
lectures you meet with the word land, you are to under-
stand that freehold land is meant, unless copyhold land or
leasehold land is specified.

Having thus, according to a good old fashion, defined
the sense in which I intend to use a word capable of
several meanings, I proceed to explain the nature of
freehold tenure.

You know the difference between allodial land and land
the subject of tenure. Of allodial land the owner is the
simple and absolute owner, as he is of any moveable things,
for instance, of the furniture of his bouse, or of his clothes,
or of his cattle.

Of land not allodial the owner is only a tenant: he
holds (tenet) of a person who, relatively to him in respect
of the land, is his lord or superior.

According to our law, conforming to what is called the
feudal system, as it prevailed in some parts of Europe after
the subversion of the Roman Empire, the owner of all land
is the Crown, holding it of no human lord or superior.
Land in the actual possession of the Crown may be said
to be the only allodial land in this country; for, also in
conformity with the feudal system, all land in England,
not in the actual possession of the Crown, is holden either
immediately of the Crown or of persons who hold of
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the Crown, and who are termed the lords of those who
hold of them.

Of the system of tenures prevailing in England you
must, early-in your studies, make yourselves well informed.
At this time [ shall be content to speak only of some of
the more striking features of the system.

To what extent the feudal system prevailed in this
country before the conquest is an obscure point. I begin,
thercfore, by reminding you of the first great, and of the
second greater, confiscation by William the Conqueror, of
the lands of the Saxons, and of his lavish grants of them
to his Norman followers.

These confiscations and grants were so general, and
affected tetritories so vagt, that all the lands in England,
with ‘comparatively unimportant exceptions, may be said to
have changed owners. As the grants were so made, that
the grantees were to hold of the Crown, they may be said
to have been one of the means by which the feudal system
was established in England.

Blackstone and other writers treat some laws made in
the reign of the Conqueror in great councils of the realm,
as an actual establishment or formal recognition of a feudal
system of tenures in this country, binding all possessors
of land to military service. But I think those laws may
be regarded only as an express recognition of the duty of
all freemen, whether owners of land or not to swear fealty
to the king, and also to defend him in war; the reference
to lands and tenements being applicable only to persons
holding lands, whether of the king or of other lords by
niilitary services, and therefore being under a direct obli-
gation, greater than that of others, to serve regularly ‘in
war. As I shall soon explain, there always.have been
some lands, the tenure of which was not by military
service. ‘

I think that the rule, that all lands, not the property of
the Crown, are holden of the Crown, gradually became a
part of the common law. The universal prevalence of an

r2
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ancient usage and custom, gradually formed to this effect,
serves to account for all the lands in England becoming
feudal, while in Normandy itself, whence, some say, the
Conqueror brought the feudal system, and in other parts of
France, there were, even before the French revolution
destroyed feudal rights, some allodial lands. There were
parts of France in which lands were presumed to be
allodial until they were proved to be feudal. The same
presumption has always prevailed in Germany and Hol-
land. In England, on the contrary, all lands, not the
property of the Crown, are not merely presumed to be, but
actually are subject to tenure; none but the Crown lands
being allodial. Thus says the common law of the land,
that is ancient usage and custom. .

The persons to whom the Conqueror and his successors
granted lands were, in respect of them, the immediate
tenants of the Crown, and they and their heirs were ac-
customed to grant portions of them to others to be holden
by the grantees and their heirs, of the graators and their
heirs.

Again, these grantees might grant the lands, or a portion
of them, to be in like manner holden of themselves; and
consistently with the law, there might be quite a chain
of tenants: the immediate tenant of the Crown being the
first, the actual possessor of the land being the last link.
The immediate tenants of the Crown were said to hold of
the king in chief (in capite).

In the event of the death of any grantee without heirs,
or in the event of any subsequent failure of his heirs, the
land escheated, that is, reverted, to the grantor or his
h&lrs. This liability to escheat wus an essential incident
to tenure.

In the event also of a tenant being convicted of any
felony, his land escheated to his lord.

In the language of the feudal system, a person holding
land of another was said to have a fee, fief, feodum, or feud.
Hence is the origin of the word “feudal,” and of the
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phrase “feudal tenures.” Grants of land by others than
the sovereign have been, with sufficient propriety, called
subinfeudations ; and the habit of making them became a
great evil, for which, in the reign of King Edward the First,
a remedy was provided by a statute, called from its initial
words, the Statute of Quia emptores. This statute enacted
to the effect, that thenceforth it should be lawful to every
freeman to sell, at his own pleasure, his lands or part of
them, so that the buyer should hold the same lands of the
chief lord of the same fee, by such customs and services,
as the seller held them before. Thus subinfeudations
became impracticable, and this is the law to this day.

One obvious effect of the statute was, that thenceforth
an escheat might happen, not on the failure of heirs of the

(] . s

original grantee, but on the failure of heirs of the purchaser,
the substituted owner of the estate. gEvery conveyance of
an estate became_in reality the substitution of a tenant
holding of the same lord, and in the same manner as the
seller; and this also is the law at this time,
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1. Quia emptores. Statute. 8. Escheat. o
2. Subinfeudation. 7. Escheat for Felony.

8. Knight-Service. 8. Alienation of Land.

4. Wardship. 9. Restraints in Alienation.
6. Marriage. 10, Edward the First.

Having treated of the nature of tenure generally, I shall
soon discuss the several species of tenures. But, before
this, I wish you, with another object, to peruse the Statute
of Quia emptores.

~ You will then perceive that, according to the preamble,
the intention of the legislature was to relieve the great men
of the realm from the grievances they sustained by means of
sales of land holden of them, and so conveyed as to be
thenceforth holden by the buyers and their heirs, of the
sellers and their heirs. ¢

Of these grievances, which were many, I will now, by
way of illustration, specify four :—

1. When the Statute of Quia emptores was made, a
very extensively prevailing tenure of land was that called
tenure by knight-service, the setvice in respect of it being
that of serving the lord of the fee in war. Now, while
subinfeudations were lawful, a lord of a fee, neceding the
military services of his freeholders, might find that, by
means of subinfeudations granted by themselves or their
ancestors, they had become so impoverished as not to be
in a condition to perform their services. At the same time,
ndt being the lord of the substituted tenants, he would not
be able to exact the services from them.

2. You know that one incident of tenure by knight-
service was, that the lord of a fee had the wardship of the
person and lands of any male tenant inheriting under the
age of twenty-one years, and of any female tenant in-
heriting under the age of fourteen years. The wardship
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continued, in the case of a male until he was twenty-one
years old, in the case of a female until she was sixteen
years old. *The lord maintained and educated the infant
tenant, and provided for the performance of the services,
and, did not account to any one for the profits of the lands.
A wardship might be of great value ; but it might also be
worthless by reason of the ancestors of the ward having
parted with their lands by way of subinfeudation.

3. The lord of an infant tenant might dispose of his
ward in marriage, he might, in fact, sell the marriage ; and
a ward, refusing a marriage offered by his lord, forfeited to
him the money-value of the marriage. It is plain, that by
reason of subinfeudations granted by a ward’s ancestors, his
marriage might be of little qr of no value. This grievance is
spedially referred to in the Statute of Quia emptores. The
right of a lord to sell the marriage of his ward implies a
coarseness of sentiment prevailing in the times in which
the right existed. The tyranny with which it was exer-
cised must have been a greater grievance to the youthful
tenants than the loss of its advantages could be to the
lords.

4. A family impoverished by subinfeudations might by
change of residence, or by falling into obscurity, be lost
sight of by the lord of the fee, and there might be a failure
of heirs, or a conviction for felony, and a consequent
escheat, which might never come to the knowledge of the
lord; and the lands might, to the lord’s injury, remain in
the possession of the representatives of persons to whom
they were granted by way of subinfeudation, and *whose
estate ought to cease upon the failure of the heirs of the
person who granted it, out of whose estate it was in tsuth
carved.

Returning to the statute, and passing on from the pre-
amble, you will perceive that the effect of the direct
enactment, expressly stated to be made at the instance of
the great men of the realm, is to establish the right of all
freehold tenants to sell their lands at their own pleasure,
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the immediate interests of the great men themselves being
provided for, less directly, by words qualifying the direct
enactment. In truth, this ingeniously framed law, made
for the benefit of the great men and securing to them
great advantages, conferred upon all freehold tenants, a
power of the first importance, that of selling their lands at
their own pleasure. Thus was impliedly repealed a clause
in the great charter (or rather in the confirmation of it in
parliament, in the reign of King Henry the Third, for the
clause was not in the great charter of King John), pro-
hibiting the gift or sale of land, unless the giver or seller
reserved to himself enough land to enable him to perform
the services to be rendered in respect of the whole fee.

It looks as if King Edward the First had insisted on this
implied repeal of every restraint on the alienation of fand,
as a price yielded by the great men for the removal of the
grievances of which they complained. Edward, one of the
most subtle of politicians, knew well that facilities for the
sale of land tended to reduce the then inordinate power of
the barons. Their own necessities would induce them to
sell land ; and they would thus, by their own act, diminish
their vast possessions and consequent power. One of the
wisest of legislators, Edward could not fail to know the
immense advantage to the community of a free commerce
in land, by means of which, instead of remaining unim-
proved in the bands of needy or embarrassed, or sluggish,
or thriftless, or unskilful owners, it might pass into the
hands of the industrious, or the enterprising, or the skilful,
or of Persons by the expenditure of whose capital it might
be improved for the public good.

In your studies you will always be meeting with proofs,
that the spirit and policy of English law, unwritten and
written, and of English lawyers, have been constantly,
though not invariably, adverse to restraints on the alien-
ation of property. The course of the stream, though now
and then a bend may be perceptible, has always main-
tained one direction.
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1. Species of Tenures. 11. Burgage.

2. Knight-Service. 12. Borough-English.

8. Great Council. 13. Gavelkind.

4. Parliament. 14. Primogeniture.

5. Barons. . 16. Escheat for Felony.

6. Commons. 18. Frankalmoign. -

7. Barony by Tenuse. 17. Military Tenures abolished.
8. Grand Serjeanty. 18. Socage substituted.

9. Socage. 19. Wardship.
10. Petit Serjeanty. 20. Appointed Guardian.

! Now keep my promise to speak of the several species of
tenures.

Until the time of Charles the Second a widely extensive
tenure of lands, whether directly holden of the king; or of
other lords, was the military tenure called tenure by knight-
service. The distinguishing feature of the tenure was a
service called knight-service, implying a duty, on the part
of every tenant, to serve his lord in war. Thus, in time of
need, the sovereign might find himself surrounded by an
army consisting of the great men of the realm, and ‘heir
freehold tenants.

Occasionally the king summoned some of the chief of
the immediate tenants of the Crown to the great council of
the realm, a council which acquired the name of the par-
liament, and to which, in the course of time, were added
representatives of the Commons chosen by freeholders for
counties, by burgesses for boroughs.

The great tenants in chief summoned to parlialﬁnt
acquired, by a sort of prescription, a right to be so sum-
moned, by reason of their tenure of their estates. An
estate to which this right became annexed was called a
barony, and every successive owner of it was, by the title
of baron, a lord of parliament. There are said, and I think
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with truth, to be some yet subsisting baronies by tenure;
though this is controverted in a case now pendmg before
the House of Lords.

In a few cases the services due from tenants of the
Crown did not imply the duty of serving the king in hig
wars, but were honorary, and concerned the king’s person.
An instance was, the service of carrying the kmtrs banner
or sword, or of being his champion at his coronation. In
these cases the tenure was called grand, serjeanty. Tenure
by cornage was, when the service was that of winding
a horn, to give warning of the entry of any enemy into
the kingdom. It was regarded as a species of grand ser-
jeanty. :

Next in importance to the military tenures was a tenure
of a peaceful character, the duty of the tenants being tv
render to the lord agricultural services; as, for instance, to
plough for him a certain number of days in the year, or to
pay him a certain rent either in money or corn or other-
wise, and sometimes both to render services and pay rent.
The tenure last described acquired the name of tenure in
socage, derived from the word soc, a Saxon word for a
plough. Of this tenure the essential characteristic was the
certainty of its services and rents, as distinguished from the
uncertainty of military service, and of other burthcns to
whi®h tenants in knight-service were subject.

One tenure, said by Littleton to be in effect a species of
socage, by reason of the sort of certainty just spoken of,
was distinguished by the name of petit serjeanty. This
was when a person held land of the king, rendering to him
annually some small implement of war, as a bow, an arrow,
a sword or a lance.

®enure in burgage is spoken of by thﬂeton as a species
of socage. It is when the king or any person is lord of an
ancient borough, tenements within which are holden of
him at a certain rent. To this day there are several houses
i Gloucester, an ancient borough, the owners of which pay
small refits to a gentleman who has purchased of the Crown
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the right to receive them. From this circumstance I infer

that burgage tenements in Gloucester are holden of the

Crown,’as the lord of that ancient borough. In practice

you will sometimes find among title deeds conveyances of
ancient boroughs, and meet with instances of the receipt of

small rents in respect of tenements within them. In some .
boroughs, as you are aware, burgage tenements are subject

to the custom of borough-English, of which I said so much

in one of the earliest of my lectures.

The tenure of gavelkind lands is a species of socage,
modified by the peculiar customs to which the lands happen
to be subject, and chiefly by the customary descent to all
the sons of a deceased tenant, and not, according to the
general law, to his eldest son only. The right of primo-
Yeniture is indeed essential to military tenure, preserving,
as is its plain tendency, to the sucoessive actual possessors
of land adequate means to bear the expense of serving in
war; whereas repeated gavelkind descents, by frittering
large estates into very small portions, might leave the lord
of a fee without one tenant able to maintain himself in the
field. Gavelkind was a socage, and not a military tenure ;
and considering the burthensome nature of knight-service
the inhabitants of Kent were fortunate in being able to
preserve their peaceful tenure, regarded as one of the pri-
vileges of which the people of that county have always been
proud.

Another part of the custom of gavelkind was, that
gavelkind lands did not escheat for felony ; a privilege not
without value in disorderly times.

Tenure in frankalmoign is that by which the clergy hold
their lands ; the services for which are the offices of the
church. My concise definition of frankalmoign diffef8 in
terms, but not in substance, from that of other writers;
inasmuch as I have adapted it to the present state of the
church. In framing it I have not mentioned the services
often in ancient times reserved in grants of lands to the
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clergy, masses, for instance, for the souls of the grantors
and their heirs, which cannot be rendered by the pro-
testant successors of the grantees, and for which the daily
offices of the church are therefore substituted, partly by
usage, partly by the indirect, but necessary, effect of dife
ferent statutes passed since the Reformation.

Immediately after the Restoration of King Charles the
Second an act of parliament was passed to abolish the
tenure by knight-service and its numerous incidental
courts, proceedings, payments, burthens, grievances and
oppressions specified in the statute(a), and the considera-
tion of which would lead me too far from my immediate
object, that of making clearly known the now existing
state of the tenure of freehold land. The statute might be
made the text of a treatise interesting to students of legal
antiquities and to yourselves and other diligent readers of
history.

The effect of this long statute may, for my present
purpose, be stated in a very few words : every sort of free-
hold tenure, except socage and frankalmoign, is abolished ;
and all lands, holden before the statute by any tenure
abolished by it, have since the statute been holden, and still
continue to be holden, in socage. Our only subsisting free-
hold tenures are therefore the lay tenure in socage, and the
clerical tenure in frankalmoign.

Though in other respects grand serjeanty is one of the
tenures converted into socage, the statute provides that the
honorary services are still to be rendered in respect of lands
holden by it. It thus happens that many honorary services
are still rendered at a coronation.

By reason of the pending, controversy, whether there
may now be a right to a peerage by reason of the tenure
of land, I refer you to the eleventh section, enacting to the
effect that nothing contained in the act is to infringe or
hurt any title of honor, feodal or other, by which any person

(a) 12 Charles II., chapter 24.
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has, or may havg, a right to sit in the Lords’ house of parlia-
ment, as to his title of honor or sitting in parliament, and
the privileges belonging to him as a peer.

By way of substitute for the wardships abolished by the
statute, power is given to a father to appoint, by deed or
will, a guardian of his children during their minorities, and
a guardian so appointed is invested with ample powers.

You know that when a tenaut in socage is under the age
of fourteen years his guardian is his next of kin, not being
capable of being his heir. By a provision contained in the
statute the aunthority of a guardian in socage is superseded
by that of a guardian appointed by the infant’s father. On
the subject of socage wardship I shall speak more in detail
in my next lecture, in which I shall treat of the conse-
quences now actual or possible of freehold tenure.
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1. Tenure. 20. Suit of Court. .
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6. Subinfeudation. 24. Customary Court.
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17. Rents. 84. Trustee. Esclgat.

18, Reliefs. 85. Mortgage. Lscheat.

19. Heriots. 86. Allodial Land.

AprproacuiNG my definition of a manor, I must first
present to your minds definitions of a tenement and of a
freehold tenement.

A tenement is land holden. of another.

A freehold tenement is land holden by a person and his
heirs of another and his heirs. P

True it is that the estate in a freechold tenement may be
so dealt with, that a person may hold the land for life,
and a tenant for life is a freeholder ; but them the reversion,
the right to the land, subject to the tenancy for life, still
subsists in some person and his heirs; and it is to this
right that, in such a case, may be referred my definition
of a freehold tenement. .

A manor is a territory within which are freehold tene-
ments holden of a ‘person who is termed the lord of the
manor., As there cannot, since the Statute of Quia
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emptores, have been any subinfeudations, and as, in other
words, no freehold tenement can have been since created,
it follows that every lawfully existing manor must have
existed before the year 1290, in which year the statute
was made.

The lands within a manor, which never having been
granted to be holden either by freehold or copyhold tenure,
have always remained in the possession of the lord or of his
leasehold tenants, are termed the demesne lands of the
manor, or the lords demesne (terrze dominicales).

Sometimes there are within a manor waste lands, that is,
lands which are not part of the demesne lands, and which
have never been granted to be holden by any tenure.
Over these wastes, often called commons, the lord and his
tnants, whether freehold, copyhold or leasehold, have
usually prescriptive rights of common, the soil being the
property of the lord. Since inclosures have become fre-
quent, the number of instances of these waste lands has
been greatly diminished.

It sometimes happens that two or more manors are the
freehold tenements, or some of the freehold tenements,
holden of another manor. In a case of this sort the
superior manor is sometimes called an honor or lordship.
You have heard of the honor of Woodstock.

It was probably, by reason of their tenure of some of the
more important of these honors or lordships, that the great
men of the realm were anciently summoned to parliament:
Hence it is that there have been and, as many lawyers
think, still are some peerages, baronies by tenure.

Of the freehold of land subject to copyhold tenure the
lord of the manor is the owner.

So little is now ever said or thought of tenure and its
consequences, that it is usual for the owner of any freehold «
land to regardit as his own absolutely. I believe there are
thousands of landowners who would be surprised if they
were told that they hold their freehold lands of others, who
in respect of the lands are their superiors or lords. Of the



224 surPLEMENTAR LECTURE 1v.

modern consequences, actual or possible, of this relation of
lord and tenant, I can now speak the more clearly by reason
of my having first spoken of the nature of a manof.

The consequences, actual or possible, of the only lay
freehold tenure now existing, and called socage, are ser;
vices, rents, reliefs, heriots, suit of court, fealty, wardship,
escheat. .

1. Services.—You remember that, in the explanation of
the nature of socage tenure, the certainty of its services
was spoken of. This privilege of certainty was an im-
portant distinction between socage and what was deemed
the nobler tenure by knight-service, and the inferior tenure
by copy of court roll. 1t so happens that I have no per-
sonal knowledge of agricultural or other personal services
being in our times rendered by freeholders to the lord df
any manor.

2. Rents.—1I have known many instances of small yearly
rents, bearing different names, such as chief rents or head
rents or quit rents, being regularly paid by freehold tenants
to lords of manors; and I have met with other instances of
the liability of owners of freehold lands to ancient rents
being mentioned in their title deeds. There are instances
of rents paid by burgage tenants to the lords of their
boroughs.

These rents, which when first received might be regarded
as something more than an acknowledgment of tenure,
have, by reason of subsequent changes in the value of
money, become of so little importance, that in most cases
the collection of them has been long discontinued. In
very many cases the right to them has been lost by lapse
of time.

3. Reliefs.— Incident to every sort of tenure is the right

~of the lord to receive from the heir of a deceased tenant a
payment called a relief. In the case of ourggocage tenure
the relief due by law is a year’s rent ; and Blackstone says:
“ Wherever lands in fee-simple are holden by a rent, relief
“ is still due of common right upon the death of the tenant.”
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I have never known, and I do not remember to bave read
or heard of, a relief ‘paid by any modern freeholder or
demanded of him.

4. Heriots.—It sometimes happens, that, by the custom
of a manor, the lord is upon the death of a freehold tenant
entitled to a heriot. According to the custom of the par-.
ticular manor, a heriot is either the tenant’s best beast or his
best chattel or a money payment. I have never known an
instance of a heriot being exacted in respect of a freehold
tenement. Of the render of heriots for copyholds in-
stances are common.

5. Suit of court.—Incident to every manor is a court
called a court baron, formerly having in practice, and still
having, in theory, jurisdiction over a variety of subjects.
The lords of some manors still hold their courts baron,
though but little real business is transacted at them. Of
the court baron, the judges, called the suitors, are the
freehold tenants of the manor.

It is the duty of every freehold tenant to attend a court
baron, if duly summoned. Attending it, he is said to do
suit of court.

At a court baron at least two freeholders must be
present; and it has been said to be essential to the con-
tinued existence of a manor, that there should continue to
be at least two freehold tenants to do suit of court; and it
has also been said, that if, by purchase or otherwise, all the
freehold tenements within a manor, or all but one, become
the property of the lord, and so cease to be holden of him,
the manor ceases to exist. This may explain the not un-
frequent .use in legal documents of the phrase “ manor or
reputed manor.” A reputed manor may be a district,
formerly a manor, but which, for want of freehold tene-
ments, has ceased to be a manor.

If, by prescriptiofi or grant, a lord of a manor is entitled
to hold a court leet, he usually holds it at the same time
and place that he holds his court baron; and so if, withina
manor, there are any copyhold tenements, the customary

1. Q
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court for the transfer of copyholds is usually holden at the
same time and place as the court baron. Of the court leet
and of the customary court the steward of the manor is
the judge.

6. Feulty.—Fealty is a tenant’s oath of fidelityto his
lord. According to the course of common law every
change of any of the freehold ténants of a manor ought
properly to be presented at the next court baron, and the
new tenant ought then to do fealty. :

The title of the heir of a freeholder being perfect by
descent, and the title of a purchaser being complete by his
deed of conveyance, it has not, for a long period, been the
practice to recognize the title of either by presentment at
the court baron, or to receive the fealty of either. Indeed,
there seems ground for suggesting that an ancient usage or
custom is formed, having the effect of abrogating the part
of the common law, which imposed on freeholders the
duty of rendering fealty.

Nevertheless, as the common law on thi$ point has never
been repealed, and as I wish to show clearly the original
character of tenure, I think it well now to describe the
common law forms in respect of fealty. '

Supposing a lord of a manor willing to receive, and a
new freeholder willing to do fealty, the suitors at the next
court baron would present the change of tenants by descent
or purchase ; and the new tenant would then, in a form pre-
scribed by law, swear to be a faithful tenant to the lord of
the manor. He would also pay any relief which might be
due. Minutes would be made on the court roll of the
presentment, of the fealty done, and of the payment of the
refief. If there happened to be any accruing heriot, there
would also be a presentment of its falling due.

Upon any change of the lord by descent or purchase all
the freehold tenants should do fealty to the new lord.

I have never met with an instance of fealty being done
by a freeholder. I have several times seen it done by
copyholders; but the more usual practice is to respite a
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new copyholder’s fealty, making, on the court rolls, an
entry to that effect.

7. Wardship.—If a person, who inherits a freehold, ‘is
under the age of fourteen years, his next of kin, not-capable
of imheriting the land, is called his guardiandn socage, and
has the wardship and custody of his person and estate
until he attains the age of fourteen years. The law will not
entrust the care of an infant freeholder to a person who,
being capable of being his heir, might be benefited by his
death.

To you what I have just said needs explanation. It is
a part of our law of inheritance, that no person can take
land by descent, unless he is of the blood of the last pur-
chasgr, that is, of the person who last acquired the land by
buying it, or by the will of a former owner, or in some
other way than descent. #

Now when an infant inherits land from his father, or
from any ancestor of his father’s blood, it is manifest that
the last purchdser must have been either his father, or some
person of his blood ; and the law therefore excludes from
the possibility of descent the infant’s mother and all his
kin on her side, for none of them are of the blood of the
last purchaser. In such a case the infant tenant’s mother
if living, or if she is dead, his next of kin of her blood is
his guardian in-socage.

So if a descent to a person under the age of fourteen
years is from his mother or some ancestor of her blood, the
guardian in socage is the infant’s father if living, or if he is
dead, the next of kin of his blood.

A guardian in socage is bound, when his ward attains
the age of fourteen years, to account to him for the profits
of the land.

By reason of the exercise, by most persons of property,
of their power to dispose of their lands by their wills, thus
making descents less frequent than formerly, and by reason
of the frequent exercise of the powers which all fathers
have to appoint guardians of their children until they attain

Q?
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the age of twenty-one years, thus superseding the powers
of all other guardians, there are in practice but very few
instances of the powers of guardians in socage coming into
existence.

8. Escheats—The right called escheat, the right of the
lord of a fee to resume the lands of a tenant dying without
heirs, is, as I have said before, incident to every sort of
tenure.

Until the reign of Henry the Eighth no freehold lands
could, except by the custom of gavelkind, or some other
local custom, be disposed of by will. Acts of parliament,
then made, enabled a landowner to dispose by will of two-
thirds of his land holden by knight-service, and the whole
of his land holden in socage. One effect of the Statute
of Charles the Second converting the military tenure
into socage was, as was manifestly intended, to give
every freeholder full power to devise all his lands by will.
Thus is the chance of escheat, for failure of heirs, reduced

, to almost nothing. Not to speak of the general practice
for men of property to make their wills, it is to be supposed
that any owner of land, happening not to have an bheir or a
known heir, will make a will, disposing of his property in
favor of some friend, rather than leave it to escheat to the
lord of the manor, perhaps a stranger in whom he takes
no interest. :

The severity of the ¢ommon law as to forfeiture in the
case of a person guilty of treason or felony was very great.
All the personal property and all the lands of a person
attainted of treason, of whomsoever holden, were forfeited
to the Crown absolutely; and all the lands of a felon
escheated to the lord of whom they were holden, sub-
ject, if they were holden of any other lord than the Crown,
to a forfeiture to the Crown for a year and a day during
which any waste, such as the destruction of buildings and
the cutting down of timber was lawful. The Crown was
said to have a year, day and waste. :

If a person convicted of felony afterwards survived another
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person whose heir he would otherwise have been, he was.
incapable of being the heir, and his ancestor’s land es-
cheated. Moreover, a felon’s blood was said to be cor-
rupted, and none of his descendants could, by tracing their
descgnt through him, be the heir of any other person. Land
conveyed to a convicted felon escheated.

The common law of forfeiture and escheat might inflict
upon the innocent families of criminals great hardships,
which are now to some extent prevented by three com-
paratively modern acts of parliament.

Late in the reign of King George the Third, a statute (@),
leaving untouched the law of forfeiture and escheat in cases
of treason and murder, reduces the duration of a title by
escheat for any other felony than murder to the natural
life ®f the cripinal; so that upon his death the lands
return to the same course of descent, as if he’had not been
attainted of felony. '

A statute, which I have mentioned before, made in
1833 (), for the amendment of the law of inheritance,
takes away the effect of corruption of blood as an im-
pediment to a descent to the issue of a deceased felon.

It often happens that the legal owner of land, the actnal
tenant of the freehold, has it only as a trustee for others, or
as a security for money lent by him on a mortgage. Now.
as the common law of forfeiture and escheat dealt only with
the legal ownership, the actual freehold tenancy, the land
might escheat by the death of the trustee or mortgagee
without heirs, or might be forfeited or escheat by his being
attainted of treason or felony. To prevent this injustice to
innocent persons, objects of the trust or persons mortgaging
their estates, a statute was made in 1834 (¢).

When an escheat of freehold land happens by a failure
of heirs or by an attainder of felony, the Crown, of which all
land is presumptively holden, has the benefit of it, unless

(a) 54 George III., chapter 105.

(%) 8 & 4 William IV., chapter 106, section 10.
(c) 4 & 5 William IV, chapter 23.
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the presumption can be rebutted by proof of the land es-
cheated being holden of a manor or borough, in which case
the lord of the manor or of the borough has tHe benefit of
the escheat. Immemorial payment of rent might be one
proof of tenure. .

Escheat is, forfeiture is not, a gonsequence of tenure.
Forfeiture is a penalty for a crime ; escheat is the title of
the lord to resume the feud of an unworthy vassal.

Forfeiture for treason, over-riding the lord’s title by
escheat, supplied, when the relation of lord and freehold
tenant was more of a reality than it has become, a motive to
the lord to prevent treason on the part of his tenants.

Both forfeiture and escheat are a sort of security for
good order, supplying a motive to men to abstain from
crimes, lest detection should involve their families in Tuin.
In modern legislation, as we have seen, this last point is
disregarded, except with reference to treason and murder.

It is usual for a person committed for trial for felony,
and having property, to convey it to trustees:for the benefit
of his family, to avoid the loss of it by forfeiture or escheat
consequent on a conviction.

Land conveyed to a corporation, not havmg a licence to
hold in mortmain, escheats.

Having thus, for your instruction, reconsidered the con-
sequences, actual and possible, of our modern lay freehold
tenure, namely, services, rents, reliefs, heriots, suit of court,
fealty, wardship and escheat, I arrive at this conclusion,
that the features of freehold tenures are becoming, in
practice, so rare that the condition of an English free-
holder is now nearly that of an allodial owner.

END OF THE SECOND SERIES,
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 Btephar's Comymon Law Progedure Act, 1860. .
LT AL $vo/Bi eloth, - e

+.VHE COMMON LAW PROCEDURE ACT, 1860, 23 & 24
10,0926 -with Notes and antlgtroduction, By Jamms Steruss,
{ "Bl Heoorder of Poole. Editor of % Lusl’s Practies” aifd of # Mr. Sor.
" fen WqﬂCommeﬂtaries. T B

1

wit’ Supplement to *‘Stephen’s Lsh's Practice.”

Godte;and Tristram's Probate. Court Practice,—Third
AR . Edition, S

8vo., 18;. cloth,

THE PRACTICE of the COURT of PROBATE in COM- -

MON FORM BUSINESS, Dv lexny Crranies Coore, F.S.A,, Proctor
. in,"Dontqu' Eommons, Anthor of “ The Practice of the Ecclesiastical Courts,”
- &Ke, %Isd a TREATISE ou the PRACTICE of the COURT in CON.

TENTIOUS BUSINESS. By Thowmas H. Tisrranm, D.€, L., Advoeate
in“"Doctors’ Commons, amd of the Inner Tem ple.  Third Edition, enlarged and
inproved, and including all the Statutes, Rules, Orders, &e. to the present
time, together with a Colleetion of Original Forms and Bills of Casts, -

ARAAA AL AR S,

Chadwick’s Probate Court Manual.

1 vol. royal $vo., ©." - *coth,

EXAMPLES of ADMINISTRATION BONDS for the
COURT of PROBATE; exhibiting the Principle of various Grans of
Aduwinistration, and the corrent Mode of preparing the Bonds in respect

. thereot; also Directions for preparing the Oaths and full Examples of: Qath

;. I some particulsr cases; arvanged for practical atility, and adaéned to mwany
;powplicured as well as simple cases vsually oconrring. With

" the_reesnt Acts of Parliament, aud from the Roles and Oiders relating
" thierets § alsa'the vasious Forms of Afinnation preseribed by Acts of Parliu-
anenf; end.a copious Index. By Samury CuapwIcx, one of the Principal

Cletksof Seats in Her Mujesty’s Court of Probate.

s oA RAR

. Glew's Iaw of Highways. .

12mo., 10%. 'ﬁd cloth, 7

i

CA @R‘EA’PISE on the LAW of HIG H'W.AS.‘(S; conhinfng the -

whole of the Statute Law and the Decisions of” he=Courts on the Subject of

Iighwdys, Pyblic Bridges aud Public Footpatls s stematically arranged,

, including the Law of Highways in Districts under Lacal Boerds of Heafth K

. and Lotal Government Bourds, the South Wides Highway Act, 1860; aad |

» ati Appendix: of Statutes, By W, CuNxixoman Grew, Tsq., Barrister at -
&utﬁa&%f “TheLaw of Poblic Hoalth;” “’Ihe Law reluting to.

it W i “The Consdliduted Orders of the Poor Law Board |-

1 . L.’g’.
Nui

Bdibug™

&e, o

A

Xtracts from °

- Work ia so printed and arranénd with references thereto as to furm a:
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Christie’s Crabb's Conveyancing.—Fifth Edit. by Shelford.
Two vols. royal §vo., 3. ehath.

(RABB'S COMPLETE SERIES of PRECEDENTS in
CONVLYANCING ond of COMMON snd COMMERCIAL FORMS
in Alphubetical Ordcr, adapted to the Present State of the Law end the
Practie of Conveyaneing, with copious Prefacos, Observations wid Notes
on the sovernl Decds. By J. T, Cunisirr, Iisq., Barrister-nt-Law, The
Luth Edwon, with numeious Corvections and Addinons, by Leoxasn
Suvionb, Bey, of the Middlo Temple, Barrister-at-Law.

*% The Jaw of Proporly dmindment and Relief of Trustees 1rts, Y859 and 1860,
have been wdded to the prese nt cdition,

Feimtha Taw 2inew
* € reat changes have boen made 10 the Jaw «<ince Cratb & Piecedents obtar ¢d therr well deserved
popalanty  Mence the necossity for @ uew (dition u d the prepurau o of 3t could not have hean
conhded 1o meri able hauds than those of Vir Sbel oxil the veter n suthority on reqd propesty lns
Watl 1he mdustry that d sungmshes b he hs done ample yo tice 10 his 11k, He hay rewssien the
#rCte paaron of the b tradaciious ot refaces) and remodelled such of the precedenty 1e requned
2¢tarin it on U mieel the e vipeneses of new atitutes new decisans or new practice  In carel luess we
have 1h hoe o second (4 b oso erudition € rabb s sugertyr, anid the resale 15 2 wark of which tha
attrmnl suthot we fd hate toengroud ¢ontd st lve appuared cnder hixows ausprees 1t is oot o hook
1o be qu ted, nor wdee Teo gl its meass Le exbued by g itaton It as cssentially & heok of practice,
witch ¢ an orly be descubed worn je oatd ne ond d d with appl end & dution of 1t
tr the notice o f thove for whose service it has Lewn vg laborionsly compled
Lre nth Solicitary Jeurnal and Reporick
‘M Sheclford has shown rewsts (ble wdustry iad § nenfuluess in noting op recent derasinns relsting
more immediatclv (o the p avirce ol conyeym oy Fhy colicction of precgdents contamed in these
two volumi s aie all that could t¢ demrtd  Lbey are puticularly well adapted for Sohwestors, bong
of awally pr cucal chavactcr  Then are mureoverfiet fiom the uscles, cepetitsons of common forms
th it so much werease the bulk and ¢xjreroe of some collictions that we <ould sime  We huow not
of n v cotleeinn of cunvi sanuig provedents that wuuld make 1 50 possible for o tyru to pu topether
2 presencdle diaft at man caigency or which ate more haudy in every yespect even for the é\pe
1euced daafion u Ay Shilford b proced b meelf i tlas tesk 1o be not v worthy of hus fonaer
raiu wion  do those funhor with s <1} (% otks i will he & suflicient recommmendation of this work
tic My Shelto ds paste sj3ears ou fha LU puec of there be any who axe not well acquvinted with
them we vonture Uy eom eul to such the work tefoze uy, ac the post geveralls usefut std vopve-
vunt collection f precedouts m vos ey wneing, agld f + smmeraal foums r oadinary use, whyh are
to Fe had i the Tnglish langu e,
Trom ike Lau Maguztar and Revww
“ Thone who huve }een 1o the halyt «f umng Crabb's work will allow that has * Prefaces® dontain
tactical ohscrvations of ec agiderabl utility to the prokesuvnat min  The fow of tome au with
1t waay chinpes aml somie refurms 1o the law relatite to « onveyanetg, have imposétl the
upon M1 Sheltord of carefolly 1eviong. o} end 1u My instavess has rendered it expedipns for hijs
10 7¢ wine not & small portion of sone of thve Prefaces e Snéltord has also bad to exercise, and
we Jdoubt ot wi h cotrect gnugme & has excrcistd, biin 2etretron b to whete he sh ald retect Egrms
whith he decmncd it advisable to omut, and whels he sh uld revise them or itrodude vew onds, 16
mest the u o'orn eatxenc ks a0 characturitias of coavevanng Lo this important part of his duty
~ tne 2ewodetliog and periccuggof the Fotims veven with the examwation whieh we have alncady
Vun able ta sord thas work, we are able o afirm, that the leatned editni bas been ennseutly sue
cessful and cllected valu dle immotyment.,”
From the Law (v oncle
possessas one dushnetive fedturé 1o desoring more atteution than ustal in such works Lo forms
mercial fatare  We are sposfied from an examination of the present with the mmediare]y
hng ediugo that Mr “helford hins rery comvidernbly nnproved the cheracter of the work, both
?i e pretaces and 1 the forms  [he (wo voluumes contam sever sl hisndred vages of additional niatten,
i ald both the latedt cases sud decisians sppear ta be notteed i the prefaces  Judeed 1t 8% evident that
“Mi Sheltord h1y qodesmzed the whole work snd (hus given it aa adustional willno, On the wha'e
the two volues of Crabb « bricedunts as edied by Mr T conard Shalioid, will he Yhured extremely
useful i a salicita’s office, prescuting @ large snvant of 18l propesty Iqu-llal&. nxiberons
{ muedats wdewd ws keow ot no puok 30 Justly eutided to toe sppellation o "hsgiy e the Gk
editite of Ma € 1ibb < Predcdents, ’ L, s
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MR, SERTEANT STEPHLN'S

New Commentaries on the Laws of England.—Fourth
’ Edltion-
wt Four Volumes, 8vo, Four Gumeas Jlorh,

¢ M QMMMD, by permussion, to }{ER MAJEN'Y THE QULFN.)

T, NEW COMMENTARILS on xuu LAWS or ENGLAND,
in which are interworven, under a new and ongmal Anaogement of the
smnl bjeet, all such parts of the Wark ot Blackstone sv are uppheable

the present times; together wath full bot compendions Expositions of the
Modern Fmnprovemenrs of the Taw op to shie Intest perod, the onign al and
adupted Muterials bemg throughous the York ty pc riapinenlly ditineusiied
fiom each other. By HrwRY JouN Hnensn, Sa cunt at Law, Fomth

I Fditon  Picpared for the press by the learned Authm 1 canjunction with

| Jawrs Sirediw, LL 1), ot the Yhddle Temple, Barister at Law, and Pro-

' feseor o Loglish Law end Jorsprudance ut King « College, London,

Do Lo T P s

¥ fhat My, Serjeant St phon bag st cer I Limamdnti ning (e tej utaty m of Bluhsfone as the
Band book of the Law Student  nd estahl s wr sy di on wvthat wh tty) theplace ot th e
Bnglnﬂ 1o the eccduswu ol abost 5 ompetitors tor Wt rute hom Wt a8 B0 N et pet to
hivhaying caspht the p nt of Ins mast v 1nd ¢ver som thing of W 1 yie and trus provented
thal abluptness ol trn ot 0 fiom onc a et £ ta o*hvr which ¢ O tany s Admest
V01§ page, and yometimies ven M Hhe s g ser ek Thae s 11 [ L stifness that wght
buxMﬁ hom thivstnatd ¢ mposia noandthtiamenn e bon semy to Mre Stept o,
and which s sceated for lun the alue t ondipated possesst nof the rield 1 venamee the Lisg
elition Want rhanses hany cenmoaae wi b we oir tuds uoteet 0 1lat 1t e my ou  piesenty
an cathne vt the 1tw ot Foelaad pre 1 Iy 3t ths pomment Tt r ust be the mist toxt bosk 1cad
Dy the Law Student, Lut ve wendd res i nd th J et ner 10 refic b us men s by somy
times dippivg 1nta s gapes it he ha oot lesure to tend it threu*h Ho will e stonfihed to
find how mnuch wfonmatton be w 11 guther from at ?

Lrem (e X egaderan
¢ In oar opnnon the hey 11 the I'xamin stion 1 that sdm 1ible work Stephen s Commentaries,
aut no btudent onght to take hivsextn twe il of the Licarporated T os So scty, to nnderyo
tue opged) with, any hoge «f obtaining hor surs orcven acertie ¢ ta p o ow, until he wa ecn-
W™ us he had roaste od sts eent oty Some man canslder tf s 1 hobd dictus but no one who ja
at all aequ nnfed with the charactey of tac cducisneta TawStu | ut th  ntue of the Lxanuna
tion itet If, oXtendmg ot O all the branches of the Jaw the aumborand ms sive do (plion of the
vatluus works published aftes ting those br s hes, willrepadite ous ataloment, that 1work which
biwngs the s hole 1o ass of Iaw i one elc u and distimer e s of exg Hosce 19 e most valugble
thdl gould be placed m the hands of + Stndent Wi  re the 1a110 antious 10 1n  re & randidates
with the sohd bunchts angd ady jutaces thet ¢ e donaved from the study of Stephan o Coips
taticy, since we knuw that manv utl Ld ¢l vks sie detesvea into the pernsal of other woiks
comprid i1 anoreor kosunperfcct nuinner and bearag th« name of € 0 smenta ies cn Blau ! ior e
Let them 1cad Blachst we sud A1l his L omnent Mo v t1om the firat ta the 1ty 1t they have tome
and tite for such 3 task, but, on the cony ctwon of this undert tking to not et then supcw
¥ have thercby hocome posecasors of the contents of St phan s Commen'ar s
Hrom the ¢ lscrtora Jturnal

X fourth edition has appeared of horleant Stephant » Commentancs propar 1o the prv o
by hisson, Mr Janmes Stepiun, the Profissrof 1 niﬂun }ay an L Junsprodente o hang s Ol
2 Bendon  The charwter of the ook is 8o swell known and ita 2 gmianion so thor ughly

{  establislied, that we hive no turtha mqula!o fuiha thin wheth ¢ ewh nera cdition brinas
duwn the 1aw to thy Jite of pubhcation %tennen Iy a vory worihy ¢ditgr of his father s
wabrk, and has cvidently bestowed tho greatest care and inuustiy on fulhlling his tuk o per
fectly as possibh.  The ast edltion 4*)»0 ucd 10 1633, and vn rnng to diffcent parts of the
netv ¢ditfon wo nud the acts of paliament and the (il (angs uf a later date noted np v 1y
rccurstddy  Whewe Mr herr o his Blackatone, retirk to two casrs, Mr 6fcphen refers to
twenry ['his 18 the great ment of Stephen s Couuncntatiss 1t not valv uransrs the subject
cJearly and connectedly, T ut at shows the Studs nt hiw he 1) prosecute the v gquoy for himsdr,
aud ranry his knowledgo beyond what can possibly be <baveyed within the limsty of 4 geur d

tieatise
From tI + Law Chraniple,

**We eahnot but repeat, that the New Commentares of My Serjeant Stephen deserve the
reputation which they have gaincd, that the fourth ¢dit.dn appears 1o have heen very ¢ n-eluu{
ztepm-l Mnﬁu the 13w down td the cnd of the Tast session uf puliam ut  that It i1 1 wor]

hich, will und useful not only to the law student, but o tle 11 «tition  thay the notes

MI

muth practipnl 2antua, the value of wWhich 1y cndance 1 hy the ref wnceg to
~3he abirtes utrd veporivd n.u(r‘:mu » and abpsre all, that ghe v 1k, which way be ichied on
, egnthins an excelicnt summiary of the lawin ita mey tstate & sun foundation

on studunt inay saiely buld *

et - e e
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Stephen’s Questions on the Commentaries.
L vol Svo, INs vd doth

QU LSTIONR for LAW STUDENTR on the FOURTH
LDUION of My Bejeant Soypniv's NLW COMMENTARIES. By
Javrs SinpHEN, LL D, Banwstcr at Law, & &e

P

Wharton’s Articled Clerk's Manual —Eighth Edition.
1 thuk vol. 12mo , 208 cloth .

A MANUAL foo ARTICLED CLERKS, contuning Comscs
of Study as well 10 Common I w, Convéyancing, Lquty, Bankruptey und
Commal Taw, as m Coustitutional, Romwm-Civil T oclesiastical, Colom o,
aud International Taws, and Mcdical Turspudince , o Dizest of all the
Ly amnation Questions, with the Genaral Rnlos, Foims of Artieles of (Ylerk-
“hp, Noties, Aflidavits, &, and a Last of the propa Stamps wind Fees
hemn., & comprchenstve gaide to then snccowful Exanunation, Admision anid
Purctice as Attorues and Solieitors ot the Supuw Comts, hlghth Edhuon
By I J 8 Waanwon, Laq, M A, Ovon, Ban te at Law, Author of
*¢ 1be Law Livicon? .

Wechcafully wkn tidec rd e 10 mu hoth £ A serses appry ation  Thiaughont the
We kit rere it esotaw Lepxticlnnlaiths n nd wel ala (o1 to produce confidency
oamtr bt fyath feondufke we w ould tell ay a1 aicrs tha by u g thes
Manududi acesly i ? net redung ug g It the (xeusior ) otler 1¢ ding they way gawn
mu ) kwiry ner wotjuly fortim dwhethorsnch sty oo ata) o forh mom v ferane
t)n oanndi tfiahy wnbaf Beal 2l svathe iy anwve va k1o u oy where he coult tan
wihio realbvnt et uwtothe A ndd 101 ths M ol Ss t » T eruabani K po ler

Wetlskav it Jddak ¢ uoroanabinstuls wllon Mi Woarton s be sk of ade ¢
ance 0 Wi e 1w itaimng, to what matters b should due t11 attentun and af the
samc t e fwm b hin with iafnmation senving tor the proun Inak of tuitherstvev Thue s
u;n unty no other woil of the hind and that x¢ scme wedit an the o days of wnttion’  Lex
! rele

M Whmten b kostill centin 1es to glew e put e faverd wdmnbulk  Ih Sthedition as
no v hefer us vih enbuaea in bire but ity additior 3l ontents hive been well aclecieds dwedl
duc t L oaud by iy conscquently produced s haalths rot ity ol whith pé ent ean wom
}oov tlemew it hisnot up u @ hifore 3t was 1 qun 1 Che vints of the b ok are
wif ubtet ot ch dlo naerea osthe steennmowbn b tnbell  Tegubaen

Drewry's Equity Pleader.
I2mo, 65 cloth,

. ~ )

A CONCISE TRBATISE on the PRINCIPLES of EQUITY
PLEADING, with Preccdents By C. Srewart DREWRY, of the Tnnke
Tomple, Fog , Buinster at Law.,

CONJENIS  What Perang ant entitled to sue 3p Fquity, and 10 what manner to yue  of the
Moados of 11 stituning 19 at in Eguity  of the Retence ot buits  of Pluns  of Answeryr df
Smenled Bills  of Revive ind bupplenientaf Billa  of Interlovutory Appheations of the
17 ttew nps on goin  wmto kiidence of Appeals, Contlusion, Appendi of Precedonts
© My Dievay will b ren embered by oy 6 the tuthor of the ver) popular and excellent
Tuat o ontie Pracote in bquity  Hs hw now contnbutal to the library J the Jaayar another
work Ot cgual vatue, wotien for younger mombers of the profissiun, and for studenfs w wlich
he de erthes the prngiples and general ruls ot cquity ylullmlg 1t will be {ound of great utility
as 1 traductory to the n ore elaborate trestiscs, or to relash ¢k xemory after tho study of the
larges viohe — Law Trnce
If however a koot ledge of Lquity Pleading bo deaired by any of our readers, we can refer
1l #m to the tbove work {or a very simple anid conclse qutlite On the whole )t appears to us
that, heepang i view Mr Drewry s desigh, namely 1o produce a work on Equlty ing {or
(IT mulmmlm of students he has succssfully accomplished his profenscd o to Larar

r wrele

Such 2 bock sinee the yecent reforms effected In that branch of the Jaw , Will be found uxeful
14 & Targe class of readers  As R intioducticn to pluaditigs & they now subafat wn #he Equaty
Lotats €3¢ hook 15 well tuned ' ~Law Mupa~ nt und f uw Revicu

As it 1y anntd wn a1 eagy and readably style, dud 18 as teee ftom teshmerl temi pvpossthle,
(I u.)\ll(u. 20 torin 4 first-hook of Introdietion to 183 subjeet wnttir "—Le juleian

—— e
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Fry's Specific Performance of Contracts.

§vo,, 16 . cloth,

A TREATISE on the SPECTUIC PERTORMANCE of
CONTRACTS, jncluding those of Pablic Compante., with & Prehminary
Chapter on the Provisions of the Chancery Ameudnient Act, 1838, By
Epwiro Fry, B.A., of Lincoln’s Ing, Enq., Batiiter at Law.

* Tt will be secn what a mosterls grasp the author han tsker 1 By s ject and 118 tre stment of the
vrious parts of it equally exlubity the hend of a man who hos stmled 1 Jyw os 1 screuee Hers
% Hul m the eattacuion of §rines, ks, precise 4n the expasit vn of theta, apt 1n thew ap, Hication to ¢
part ¢ nlar case, but 1n that he 1s thorongbly peaciseal  Lke weve Wousr who uses 5t s 4 ent back
;l" n;d 1t an advizser who will tell huow not only whiat the law 15 but how 1t wuy be mnforced -

m Lomet.

* W1, fry’s vork presents in a reasonable com pass u large quantity of medern !eu\mur on the sub-
1t of Lntracts, with refereace 1y the eominm Jesncdy by spuait ¢ poaformeni e, sud wid thus be
ucceptable to the puofesstan generally —La  Chrome fe

there 158 (1o rursy and wlerrness moats stvle aid a "ateat £ as 1 the exposution, whith rat
only argur a knowledne of the law, but of these v w3 ing «ircumst an ¢~ ju hurgan snicty (o which the
law buas to be applied "— Specrazer

Ny Ery's elahoiste essay spvea s to exhau f the sabjert ot hich he s oted and broveht to
bear, with great diigence, some 700 ¢ see which irctude thave ot (he 'atest repats '~ Lau Va a-
e d ™ Buses

“ Althouvh 8 profescinnal w k10 2 anffieicotly 1 3 ulae i stede to be sceswenlle 1) all persens
engaped I commercia or o or steck andestabiog P Fh Direes J fy 0t L OR

h1s 15 8 thoronghly suasfictory faw book  Nojrartcak facsta vh vl b watheat g, wdate
cloabntse, pracavion and wett 1o Al avem vewent ¢ uder st as gwd atex teak t e the fe l studou,
The law of spectfic ,or 17 wrc s a weontng Liw gus nw, md e onaracten t o wlnch o1s 8ats epy
er bvane to Ms bav s wark iv  hat the 1acent canes are a5 v oll die ste 111 b wuod as the alder
ones  Mr ry’s.s apy, o he ' typaciwen of the mvdao hin 1o Jus Foonom vt

“ Mr Iy s tieat w0 sy weanct and compicheans e, evidane mg patient stady, anl coutawmg sonnd
prac lical dedactions supj orted by prmcigle wa authorsty **~Legwucran

- »

-Bdinbridge on Mines and Minerals. Second Edition,

dvo, 24 cloth

A TREATISE on the LAW of MINES and MINERALS.
By WrnLram BaNsrinas, Bsy , ¥.(038., of the Toner Temple, Barrister
at Law. Svcond Edition, carefilly revised, and much nlarged by ndditional
matter relating to manornal nghts -nghts of way and watir and other mming
epsenents— the <ale of mines and shmes—the coustruction of leases—cost
Bodk and general partnerships- injuries from undu muning and inundutions -
barriers and wotking out of bounds. With an Appendix of Uorms aud
Custoins and & (Hlossary of English Mining Terms,

“ Among recont publications has been & Sechnd Edition of Mr Bambnidge’s elaborate Treatise
oft the Law of Mines and Mnerals » —Timos

¢ Strange (0 say, unty the publuation f Mr Balnbridgu's Trentlse, there was no law bock
ddicated to & vubject so vast, o drhcult, and nyolvirg do fugay mtevestr  No wander, then
that an endeavour to supply the defect shoult have seceived & corial weleome, or that, when it
was found to be so well done, there should be a demand for 2 seeond editron ot 1t * = Law Times.

“Heyond the general revinou and {ncarparation of receny deciuong, wiich evury New Fditon
{miplies, the Wark has been much 1mproved by the additian of mu h new mitttn  The Glossary
of Mming Terms is more complete than anv we have seen '~ Surrst

" Waare glad to see that a New Ldjtion of tlus Wark, which has hecoin: an authouty in
velation to the Law of Vines and Minerals We thlnk that s valuma wih be taviabdls to
mény !mht_mt the pale of the legal profession, it will avsuredly be ko to lawyeis "—Ldw

Magavine.
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'.Coote’s New Admirali Ptacﬁca. o

8vo. 125 cloth. ' . !

THE NEW. PRACTICE of the "HIGH COURTof ADMI-
RALTY of ENGLAND ; with the New' Rules of Isﬁiﬂ,@'&uda Ooﬂwﬁan
of Original ‘Forths; and Bills.of Gastd. By Hmnig Cpkites, &
Proctor of the; Cotirt, Author of: #The Pragtice of tw’ﬂouﬂ of. PmM
“The Practice of the Ecclesiastieal Courh,” &ec.

“ Mr. Coote is almd;ly::by generully knowy to &. ‘Px-olaamn by his Lgulnblﬂ% 1

, Practice of the Court ccle asircal Courts, whi
-pcess1on to notice, The work l»fon u c tvmeﬂgeﬂ by tuc d arrangewent of the,
as well as by a constant sppreciation of ver shits hd convemence of practitioners, Qaw&g
an this ent of the law need hardly ba sfrud to undemka the ordinary business h’f ﬂu ol
with sue! k to guide him,”-~Suliciters” .zm

“ Mr, Coote has prompily entered the new field vius npmed m l\im. and laid the Srst modern booi
on the subject before the new comers. He has the great ldvtnu.‘e ot unanenu i he has bewn Joug
ﬂrueuunnpr in the Court as a Procior; he ts consequently familiar ukh those, mmuua of practice
1ch 1nark the distinction batween the student und the practical man. -—Iaw Fimes,
Mr. Coote has, in a volume of bed the n the Ad t“
w-lh an wesluable mepusl, 1t fs not merely lhal Mr. Conte’ s vnlumu is t'he nnly ttuuns book of
lqracm e that it is tn be recommended, hut tbu it is 8 very and luvmx
1tie vhanee of there being any succes-ful rival."— Law Chtonicle,
** Mr. Coote has done his wark weli by dnmg it carefuily and unnﬂ'cchdl‘ lhdnhqw.. 1(
most sen3ibly to tho letter of his prnnnse. and, by ¢nmpressing inta x reasonal ie
tion as tha ‘.rofrssmn stood in need of, hay succeede In furnl~hum a_work vk hu calyw be
pernsed d aud app: of,"~ Cazet

N '-",u
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Tudor's Leading Cases on Real Property, Conveyancing, &¢. |

One thick vol., royal 8vo., 36s. cloth.

A SELECTION of LEADING CASES on the LAW relating
to REAL PllOPERTY CONVEYANCING and the CONSTRUCTION
of WILLS and DEEDS; with Notes.” By Owzx Daviss. Tupor, Esq.,
of the Middlc Temple, Ba.mster at Law, Author of A Selection of Leadmg
Cases in Eqnity.”

* The selection of cases in the volume before us has been judmously made, nnd the
notes are the result of much learning and induetry,  Mr. Tudor is also entitled to
praise for having kept the notes within moderate dnmenbmnn, and for not having ever-
burthened them with cases. Amm‘% the subjects arc Tenancies at Sufferance,. 4¢™
Will, and from Year to Year; Frecholds of Inheritance and not of Inheritance; the:
Rights of Cammon ; Easements ; Advowsons ; Rents; Uses and Trusts ;. Powérk i
Perpetuities ; Mortmam ; ; the Rule in Shelley's Case ; Estates by Implica vtf
Law; Escheats; Vested and Contingent Interests; E:tates in Parcenany;
Tenancy ; Tenuncy in Common ; and Tenancy by F:mreues: Lapsed Legamés 3 '(
Extrinsic Fvidence in Construmg Wills: Extinguishment and Mergers aud;'“
Couditions and Restraiuts upon the Alicnytion of Property.”—Jurist.

" Tt is a work which will repay 'peﬂﬁqnl, and’#a would recommend those ol' ou)'a
readers who are anxious for' mstruc.mm gn'gonte of the most gbstruse points of the
Law of Real Property, to age agdl eyrefully redd the volume of Mr. Tudor,
and then we arc satisfied’thnt they_ mﬁ ru:ogﬁise the utility of  the Jabouts of the‘
Annotator, and find thamtdves woh improved thereby.”— Law Chronicle. .

‘*The manner in which Mr: Fudsr has exepukeé lus tuﬂ: s, keyondall pnue T L2

Moining Adveptiser.
(valuable a&diqqn Ty ubmy,ut the mrkmg

~ The.work will doubtless be
lawyer as well as that of the student.’’--Lggal Ofe beerver, i
“ Mr. Tudor has donie  substantial serviée to the Profession,:: The plan
is the same as in the Equity Cases, Mr Fudor bas cxhibited hig®
and clearness in the conveying of it to his refglers, 'and his velonie
Uy the studcnt, and will he useful for refer 10 :haquotiu '. ;
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Francillons Law Lectures.—First Serios,
8ya,, s uth,
LECTURES, ELEMENTARY oud FAMILIAR, on ENG-
LIS LAWY . Timer Senyma, By Jasrs Franauoxn, Heg, County
Court Judgeyto by continued by sabsaquent volume~

&ﬁg@ Wi enm.ﬁm uw woelf wispted to b e for which thuy are
a3

d

o mad g Wil e

ﬁ, We embﬂm'v ﬁ" lry a Tasinres 19 lnw-oyudbben s bt ve te vi1y

ulen If My Rl now ol not Snd"s ¢ wes ol reale=s ) re nlv wore sumrous (o Lvend
w.m v of law stadures ~& bmtar, J wil porer

¢ baqactilon B s 12 coerd o overy rérditle volume whau ty this wespect forms a strivie

' F pertiony ui as tlv 8o W Ty wotle wall ¢ pfer

(2 Ortenavy iea Looks wbt
1 Trbnt \Mn’e’ generntin of lawyers #f those taymn who waydewire to wwquige <oms
Moy 1he pumn es o the law <t on N
7 W én writcs na p  niar ooy sivh Bi» Iittle volun e wiit be tound beth ur eres mg
and R‘f Ve 62 th wen ral ae Joa ns well 98 thy sredent "= brils Ve vengat
nétra tity were w upieantle ud juynesiag ah Mr hin ullmf 1 10 these Lectures, taw
uld h ve no cause to connplatn of (e de,teva or the dilivulty of theip stydus 1 v

L2
stod Ut wat
stulants want & hitle move of this <idur o tarion gud & fow murc such Justiuctors as 81 1ran

cilion ~Legulerin
WM cenr s3fely mcommend them Hu.¥ e prepan L with eomwsidurable < o and 1bibity wnil the
0!

Tut €18 cimt md sinple th t bat for 18 eotl uce vhekas Bercd b 1re substune  of the
wook aestgld e dogleed whether tho wirerc uld te s hiwsvze Ine subatine 18 woreaver,
rod 1cd wierestag »o a1 ws s 1s posnib v —drde 1 wm

Davis's Qounty Cowrts Practice and Evidence.-- Second
. Edition.
Post bvo 21 dloth

A MANUAL ot e PRACTICL and BVIDENCE m
ACTIONS snd othcr Prosccdmgs mothe County Courts, with the Stotutes
snd Rulee By Jowis Lowawry Davis, Fap, ot the Middle "Temple,
Baursta-at-T m, Sreovn Eption, Wath o SUPPFFMENT, contaunng
the Practec under the Sratute 19 & 20 Vaet o 108, and the New Rules aad
Orders, &c , togother wath o new wd contplete Index to the entne Work.

* Jlus rs the mly werl o tlc County Canrts whick tie's fully of the Law and
Lmagpe n vetions ard otlar pree cdingy v these Courd

-
" Wi aie plad o see that the eaeellar brtle vorh wastten syra time smee 17 Ur v 3 has 1eached
tdum Wemwy wleed c rratal e Mo 2 sovde mdanct b bas tm a2l g dase

A
.‘l"t)(l 0 elett o i wiatpeg the muer Js o whin by yrsest v lune s Ong o Tay
lagut ine
e Davis s loch winide tosnt a very uscfal Mawual not ouly s e € saaty Cauts tut Tsoan

the ror it 2]
.ﬂ(wl)-u\! woahd D me £t o Mferaw ot edio to el 1pe and impove h s usful

Iitle booh  We pryhiestedthe sae @ sobtthie 0 ko) 8 f3al 4 ¢ar s ¢ [hure 1ewins nos mly
the 1 1casiog duty of 1ecording 1t ard ¢ ngidiulatmg Ve Vavis ui b biswelleamel huom  Jao
e &
*Lhe warh at Mr Davisa myy ustly te ravd to Lr usefal £ the stalent ml puaciitio vr s gen
dmrlv'ﬁhu g cwn e Coaunty Corees Lrd od we hnsvotnowors £ ats 1z shi ne 1y
0 asaiuel o the stulenl or pracutioner desitons of kn win, vhet th o 1onr law 1s at the  1iscut

he, ~{axn Chrontel
9 a U8 4T ~ent ren thas sin gl volume may ba siécly rel «d_upou as l"n aeenrate wnd ¢ om kot g oafe
TR, i

o gvers branch of Coy Court By ¢ an) faduoe ~¥
v lhc) Wercts now 8¢ arteet o s (rdin 1ol the nirent bav nd Proctce on the sul ecrsan st ire

quuntly gecurmng 1w the Lo mty Coutte and wall be fuund & st useful com) 4b on to the oy 0
taner >~ Yoraing Chro e
‘ B N

Davig’s County Courts New Practice,
Post 8v0,, 122, cloth

TIIE NEW PRACTICE of the COUNTY COURTS, in
ACTIONS and other Provcedings, with the Statate 10 & 20 Viet «. 1u8,
and the Rules, &p,, theron: loiming a h complete 1 iteclf. or a
SUPRLEMENT to the Second Edition of #'The Manul of the Prachee
and_ Evidewce in the Connty Comts.” By Famrs Epwanp Daves, hay,
of the Midgle Temple, Basrister ab Law,

* it New watl not be found faterior to the Manual sy predeccssor  Lhis puslieation
W] P,V Y p atesslun geaciklly o wiwmy pojes wi oh tadl 3 tna tuns :.u.uu.r in
* u? of 8 ¥ 0F » DLOIUBILIOD, 91 2 TPV R, 1Ne%6 sul 46tu t be well han lled "~
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Stephen’s Lush’s Common Law Practios.~—8scond
Edition,

One thuk yolying, 8vo, 42s cloth

LUSIH'S PRACTICL of the SUPERIOR COURTE of
COMMON LAW at WESTMINSTER, m Acthons and Progeedings
connected therowith ova which they have & common Juredietion, With
FORMS; abso louoductrry Lreatises10spectiny, Parties to Actioms, Attoamies
and Town Agents, “umg m Person, by Atrorney, vr m 1orne Poupens,
&c  wd m Appondn, contaming the Generul Rules, the Authonzed Talle
ot Conts, Tees, &e Sccond Tdion By Jaurs Srrrues, LL D, of th
Muddle Temple, Baua ter-at-Law, and Protesror of Jaoghsh Law und Jars-
prudence at kg College, London.,

- 4

* An exunmation «f the work enable s to prouounce 1 very fivourable oprnton
onthe manct i aby n Mr Stephen basexe ted hisliboisous task. Ma Stephen s
«ditrshup has oot been of the vrdmay kind = Fa s Ma exene

¢ Fhe law oy widl as the prictice 15 st torth with exeriordinary elabo) auon
mdued we have ncya s enalaw bock which 1y such = montment of tudustiy 1s
this  We bave no hesitation m pronounaang this ¢ be by fa the best ¢ Prictice
that has yer ppoared nd thit Mr Stophen hos ully wuntuned the reputition
achieved {)y My Yush —/ 1¢ Iime .

“ The work has fallin mto cxcellent hiands It s not too much to say that the
woth fully 2 omphishies 114 obyccts, and muct uewess mly become nor only 25t md it
wthonty, but viewmz d mmud m the martas which 1t so ably nd luadly
tecats  — Varnm, Chrond -

* Mir Lush has been fortanate w s editor P unstahig, methodical and con
scarntiously cau wons, Mr Stephon has excouted  most Liboriy s task 1 4 minne
emmentlyusetal wd saosfactory . Wediem shiywark with 1he uty commend won
2 the attenticn of those whoir it mere particnl uly eoncim  — Darl g Neswos

“Aworh which s 1 comolite t ¥t book of the 1etnal Pra tice  id 1a 10 aluable
to the Pyactitiones nd the Stadent  Inducd, we hnow not where the Tuter coudd
find o0 seuduble 1 book on subyccts omdmnnly so hitele mviting 1s powtsof Pagetr ¢
at the sumc tanc thit the work furmshes all that the busicst Pracutioney could
desne "~ Lau { hranule

* The duty ot remodelhing Mr Lush’s Commott Law Practice has buen asugned
by the publishers to Mr Jancs Stephen, ind the resale of h s Iibours leaves them
no ground toregiet than sdection Nothing his heen nnnited which wis weces-
sa1y to complete the work of 1etovation '—Mornng {diertrser

A carctul oxammation of 1ts contents has satpficd us that it combines 1a a
ramanh able dognee the qualities of accacy and conaseness  Lhe new Prictice
15 now clearly and cuccanctly explamed and allustinted withm the conve ne nt ec -
pts of 1emple volume and we cinnot doubt that Jwwvers will 1apidly cvince
thar estimation ot so great a boon —Mor aing Post

“We have compurcd 1t with the first edition, and we have no besitation n
swing thut the work atselt wall be & yermanent mouamene of the mdustiy of the
Ic uncd editor **—Legnl Ubscrver

“We predict that it will he the standard auznority on the Common Law Practice.
Tts Author b1 not dopted the plin pursoed m other modern Practice hoaks, but
Be has bestow d i (nnest hligcuce and appropriate care on lis sglyect, the
iwsult1s wasterly treatise, exiibiting duc gosutacy.’ —Legulean,
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MESSRS BUTIERWORTI, FLELT SIREWE, R.C. 1t
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May's Parliamentary Practice.-—Fourth Edition.
UOne thick yolusre, B0, %12 6d. cloth.

A PRACTICAL TREATISE on the LAW, PRIVILEGES,
PROC EEQ&G@ and USAGE of PARLIAMENT, By Trns. LRSKINR
May, Bsq., of the Maddle Tomple, Barrister-nt-Lave; Clerh Assistant
of the House of Gommdne.  Fourth Rdjtion, revised and enlarged.
ConiEV15.~~Bevk 1. Conntution, Powers mud Privileges of Parliament -

11 Pracnee ind Proccedmgsin @arhaner (T8 The Manner of Pirs-
ing Private Bills, showing thre Practice n both Housts, with the latest

" . Btanding Orde 1, and the most régent Precedunes,

“™Mr Mav's work upon this very F'::‘*ﬁm" of beeks which hnve not to
(J abon this v MPARLDI one mase eRS W hicl naw
T atoi o e Lo vt W [loune mﬁ%&*ﬁ&? :‘11’.‘2‘{'.‘.".“":..‘.8& b peb b, aud toe
work. verts to have buen cartiuily buughe down tn the prescn day *

Erom the Law Limee
** A¢ 1t 13 now perfecte | this wotk fsthe e wieat uid recognzd nuttoriry on Pachiur entary Taw
;lrntl' Pruuce an thescjore an imdwpr sl adwon Lreae library of all who sdyoy that pleasant and

1 ¢ Launcss
FontreDrdy Neur
‘Mr M%- worh 1s too well knownt (3 wvet nu ot of sts ot tunts, I‘uni a stapdard "5 refer
erice not only 10 2 mgland Mut e € n s Storo md Vesery prat of the world whae oug § avliae
et tagy \wstituctous have been 1 u tate f
Lrordh Ols ey r

° Jhe valoe of this excellent worh 18 grer Iy mcies | by the thorsugh revi son it hea andersene
at tl@ hands or 1dme auclior a<well op £y 4ddit s mwad o st 50 st (DL It up E0 (unlﬂlﬂllﬂ ot
e [t podedsis, moroter neojgiul A, nlu h lacilitates bevos ) e aswee the 1esesiches of
thove whaove syweiors ar whove pleysute raie thom to tudy the subuct of which it so Incudiv
e ts Loo tuen, therel re cutottes & gtase of the jrolacuon for 38 nceurny and * 1 ox
cellenes porean W lie ) 11 aely or ey G o8 by 1ee im nendad te the attention of all per ous m
any v1ve connected with o i (rested in tlye businesa of )¢ isfation ?

Cron e Sol catwy' Jonintal

* The great valoe of the work ar i what beste~plauy the @ cess whien has carnie {1t alreads o
the fourth cditic 1 1 the so0ta we it n tr o s the e and pr vedings m 1 whisment which
wortaus  The sugect ater tsso leacdy ol vo fagie My are necd th t esgn without the aid of
the x{ scvane an alWhysLiv e fo cranna omen? on the infor uation which Ae roguires,’

tv Me berof Parlipuert w il ind as a rute all ha 1nulln Mr May s bidsnive, and mewbex« of
our Pro‘ession whoe cousule the bk for praencal jm s will b qaost intersated by (b pages vhach
we fevoted t1an ccount «f the moaonr of passtop Pravire P 1ls  No S Later wio bis or desizas
P mOnry paactice should omnaf to 4o d ax byt 90 much of thos treatt ¢
Erom the Keanamust

“+" L rgkine av « tientise 01 the u npes wd jrvileaes of he Vaehish Parl ament 1a & work of
5 Tud valuc, Toacquires 20 iy 1om the peedadic ol ress to raise st<valyc i theesovof 1nhiahy
1 cdashoth whome mlin the ¢ lontes Wi horeuly se come | franthic hhon of this s ery miporiant
Wtk baCiusc ¢very fresed ton which et ps up the pro¢ @ oty ot quotes and ll ch nges i law or
I chice 100 wore recent dng, veee Jy 3 lils to ity Imuwediate valar  An this mution we are biought
up tothe erd of e «sson of 1408 ¥

Frope the Mornin ) Post

¢ The freitwse on the whule < mtams every fnfopmstion which can be valuable 1o Mewbars of
Parbiameng, 10 31 aetisoners of th fav and 1o stndents of the mew nwwﬂ\m brauch ot the conay
at M hmna nf this (suutry It 1sesscs one nex t wh oh cannot be wo bighly appreciated
rotseytness and cleams sy with which the porat of eath precedcnt 13 srared

- ~ ~

* Rouse's Copyhold Manual.—Second Edition,
12mo. 105 «lath.

THE COPYHOLD ENFRANCHISEMENT MANUAL,
Srconn Epriron, rewntten and extended <o a5 to compmise the LAY,
PRACTICLE anil FORMS igp STATUTORY and COMMON LAW
ENFRANCHISEMENTS, and in COMMUTATIONS ; the VALULS
ol INCRANCIIISCMENTS, wath numerows RULES, TABLES aud
EXAMPLES prepared eapressly for this Biition; and all the COPY-
HOLD ACTS, including that of 18538. By Rorra Rowusr, Eu} , of the
Muddle Tewple, Baruster-at-Law, Author gf *“The Practical Man,” &e.

¢ Tl b donbt that Mr R A8 the Copvhold tufrant hisement; d thi
E"vuv ;A?nfj.}lg " ::nﬂ::td msach I;nm‘v:;-\“valll.ﬂ::d -mx‘ im:v.?«'.l?o ay Illﬂr ﬁ:un:.lt'm:f lur.uitnuw‘:
50."". Rnuf:lc ‘017;::mrd Iaw wriiet, avd 10 this treatise hus hand has not f.rgot Jts cunnng,
W have byen jpuch pleasd with the mwpection of this volume as se have diped into s here and
dm-t\wwhw ote 4 fhe I sabycte hare T»"numl "t e i ¢

* 1 he ,A'f'puva dl‘nu; «h&lnu ‘“""‘L“{h"" hament tedds ted it desinal le that a secoud edition
nh}\h': ﬂd?:"' :ﬁ"'ih ouid’b‘:‘ug l&'g! ﬂ;' l%r ko‘m&uc \ nd}alntlm‘nt&« sopor

¢ &0, i 3 eoysl 13 Kou v uiplete as o

E&l‘iu (o:u# umlh¥nu:u(e m lluiﬁnuh rn: vl idpr ¢ —bell's cm':n:::

s — ——— A_a,:
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Mr. Ok;’s Magisterial and other 'Works.
Oke's Magisterial Synopsis,»~Seventh Edition.

Oue thick volmge, 8véy, 4. ¢loth. »

THE MAGISTERIAL SYNOPSIS: a Practicn] Guide for
A imiet aten, their Clorks, Attornies and Constables, m all Matters gat of
Quuttar Scstons, Suminary Convietwns and Indictible Qfivaces, with then
Ponaluesy, Punshment, Procedure, &y being Tabularly aithoged. By
(r1orek € Oxy Assistant ¢ lerk o the Lmd Mavor of frondon, Author of
“he Magesternal Lormubist,” “The Law of Turnprke Roads,” &e &e.
S venth Kdmon, (nlorged und mmproved,

# 4% This tdition 1 dudes the Statutes and Decisione to the present tune

“1 am wware that the Tord Mayor s at presest an able asaictant i the pason
of a .ontlan ut the nune of Ohe, author ot the * Misistenial Synopsis, a vay
Cataaprising, thle und learned man ' —ILhe Lord Chancellor, m th House of Lorek,
Lebrnawry 75 1800

Oke’s Magisterial Formulist.—Second Edition.

Svo, 21y cloth

The MAGISTLRIAL FORMIULIST - bung a complete Collec-
tion of Lorms and Prcculents for mactical use wall Cases out of Quarter
Scsaons, and m Pwoclnal Matiers, by M gistiates, then Clerhs and
Attormes  with an Introduction, L\F]'m ttory Ducctions, Varahons and
Notes, By (l1ore1 ( OUad, Aathorof ¢ The Magistenal 5y vopsis,” &e &e,
Sceond Ldion, enlaged and imposed.

* Iras cuonph to anpance the yablcation of a Nev I liny  »f th s verh <o well hnova ts Mag:s
trar Claas Itwsavd all €1 non st ele Logms 1] o ced 1o wr 4 0 8l eus s ot ol
Qo aterSc 1 oswd i bar b1 Vaters, with in Iotacduet 3 vilu o g bow they are to be asad
Ve oned vuloaddirkcrs b e been uade tuus New Ldin 1 vhch ousists of po dess "'L'" oy

oy e us 1 ] -
s be e ot Lero« 0 d trccedon for Practigd Use in all Caves ont ol Quaster Sesstng

anl n P dnd Mot rs s deservedl ¢ cer el Lt s conplrte o} well arcanged and we IAJUICO
'.‘“ u‘(lhu 1 vew § hnon uf 1t whi bobas tors me twe s danaaict has at devyth uppeared -
an Vs tre

Oke’s Turnpike Laws.—Second Edition.

12mo, 155 cloth

THE LAWS of TURNPIKE RQADS; compnsing the whole
of the Genernl Acts; the Acts as to the Union of Trusts, for facilitating
Arrangements with their Creditors, the Intertaence of Ralways and other
Pablie Works with Roads, their Non-tepawr, and entoreing Contitbutions
from Paishes (mcJuding the Auts as to South Wales Turnpike Roads), &e.
Ac , pruwucally anunged, with (ases, Notes, Forms, &¢ &e. By Grunag
' Onr, Authot ot ““ The Maguternul Synopsis’* and  The Muguterigl
Kot nwtist,? &c

~ A,

Oke’s Solicitor'’s Book-keeping.
vou, fn cloth,
K]:lLI}I,mIaIPR()iVﬁD SYT'}‘% ofysgLICITORS' BOOK'-
WL , pract exen) posed Busin

Dy f:f pm(i;a}h,}, Badnin, %{;&‘;ﬁﬁ,}g‘” Adspiad é"’m‘.‘..’h,‘

nd large Othees, to 1 wtuers sole Concerps. 0,
y w The ﬂ«m
. b b

wE, Author ot ¢ Lhe Magusteral Symopsis’ and

» mutist.” {1
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MESSHS. BUTTERWORIH, PLEET STREEF, €.C. 13 |

. -

- Ronse's Practical” Copveyancer.—Second Edition.
¢ Two yolyByon 2. cloth,

THE ?%AC'I‘IOAL CONVEBYANCER : a Companion to
ROUSK'S BRACTCAL "MAN; giving; in-a mode ebmbiniag faeility of
teferade with generl utihty, npwards of Four Hundred Piecelents of
Canveyances, Mortgages and Letives; a Coflections of Miscellaueous Forms ;
and (odded in the preseut edition) Forme ot Settlement und Separation
Decds. By Rorra Rousg, Eeq., of the Middle Temple, Baniister-at-Law,
author of *The Procucal Man,” o &e. &o.  Second Edition, greatly

enlurged.

* It work hs been materially enlarged expanded indeud joto two volumes, sndt the referencis
thronghnut hase lven carefully venticd and tasted  We enremaih oo surt of doubt ¢hat * 1he Prae
ucd Conveyan e’ will 1 1ty pesent unproved form, be noeeptable to adl appreciated by the j ro-

casion ' —J aw Maga ¢ 12 and Reorer

It may truly be savlto oftr moge talitie  to the deaftsman than any othe r work « ompusing € on
vovancu Precadents Mo Honso s work 1s one which ansatelliyent ok may readily adopt to any
1esuged draft 1 au Chror aele

** T'be chans esaxe deesd 10 pievensents, Che arraogement 1s eatremnly eonverjont  If the first
edjunt found (asonr with the yic esagn wuch more 1s ibis secund edition enttled to thesr regard * -
Taw lsmes

* 1t 14 not of'en In these lavs when sa wuch has been alteady writtun and a0 wnch more 16 belog
«dus mtly poured frora the piess tf 2t one comes ~eros a bork that cau tm any seme be oalled
uniginal  Notmny 0 leyal Jitcra une tears the faiptest rasemblance 1o the * Practiesl Conveyaneer.’
Jhere 13 this sy ecanl gdvancage in My Rouse 3 thorotgt )y sy« ematie artanguiaent, that it 1 possible
t2 ¢ (t at home with hes procedents much more quukly than with apy other wotk of the kind  Alto-
gether the book strikes us as 1 vorv (flective labour saving machine, and ona that will be found ¢ f
<o ulvalne to p & sooners, ths cxte it of abase business coopels them to defegate 4 good deal of
thew convey incang (o elerks who nuvd « me little prel, nseruction ¢ ble thein to set abont a
wn"n wed dipftnthe v “Lwn  The book w short descraest s bitle, and way, we think, be relied
oh 4% 1 really Pracucal (onviyancer —Solicstars Jetirnas enl heporier

* Ths s anew ud matertslly im roved edition 1 two vols of a wortk whose pructical utthty we
had of c1s10m o wolIce tw 3eus a0 We thiuk it well sdapeed not on y for anaid (o the practitioner,
Lut also s a guide to che stodint of practic | cunveyant tng * ~£ sguletan

** We ventured 1o predicate that the successof the work would be very preat. And so st hay proved
The worh 13 really one of groat atuiey , the forms arce so arringed that by means of sheleton drafts
riference s made to the utended §or 1ons of A conveyarce <o that & couvryaresr has only to deuide
1, on the constiuetion of lys decd, wrd be ¢ u then, by relerning 10 the num! ery, have the decd at
oncevapied cutby & clesk 1nd save an nfluity of traul ke 1o the geaeral, and usgeclully the «cuntey
Prgetitiones, this work will prove very uweful *—Beif v Mescerger.

. Fisher's Law of Mortgage and Priority.
8va., 368, boards,

The LAW of MORTGAGE as applied to the REDEMPTION,
FORECLOSURE and SALE in EQUITY of ENCUMBERED PRO-
PERTY, with tha Law of the PRIORATY of INCUMBRANCERS., By
Wiritau Rromand Fisnen, of Linegln’s Inn, Faq., Barrister at Law.

once) it tioas,—~wha taxt book th o byeet
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i 14 LAW WOREKS PUBLISUED BY
| Glen’s Poor Law Orders, —Fourth Edition.

12mo, 125 clothe

The CONSOLIDATLED and othey ORDERS of the POOR
LAW (OMMISSIONERS und the POOR LAW BOARD, together
with the General Owders relating o Pogr Jaw Aucomnty the Swtntes
rduting to the Opdeps, Andat of Accounts, Appealy Payment ot

Yarch Iibits. With 1 xplanatory Nutes ehmlmu ‘Qrdprs, and the
Ticwions thereon ; "Tubles of Statutes, Cases und fndex, By Wirtkaan
Craninanan Grrw, kag., of the Middle Tunple, Barrister 4t Law, and
ot the Powm Law Boud. .‘}Jom th Fdionw.

NMre (Hen tae editor ot 1233 yoluwae s offnilly conperted with the Poard ke has made fhe sut
terth Sudy of i Lie ho v ta 1har with every purt of 1t and therefrre he 3s able £0 g)ve lus
1 lusgfotinatt whuh oo b man jovsesied or o wid rmhm Hence a volume & acilaty
By as eived the prac ikl [ruol of Juak editions, esh an Laiprovement on sts | redesrsvds, YL aw

d1ries
A A

Glen’s Public Health and Local Government.
12mo 12+ doth

TIIG LAW RELATING TO THE PUBLIC HEALTH
AND 1OCAL GOVERNMENT, m 1elation to SANITARY and other
MAITERS, togcthicr wath the PITBLIC HEALTH ACT, 1848, and the
LOCAL GOVLRNMENT ACT, 1838, and the Tncorporated Acts, mith
Tablcs of Statutce, Cass anld Tndex By Wrettan CunyrnawaM Gy,
Ly, of the Muddic Tumple, Butnstcr-at-Law, and ot the Poor Law Board
* W anticate for the abose ncvtioned selumes a very e iderat I sale er wse the mformatt n

\v!mhdu\ alesy 1o 81 LNt olel yevery iava i the lin do fa Meaieand t 3

he werk Suel § ne arl heety vy prove enc ally ascful Dedy Vous
A work wheh vl conventent 216 Accessl & it Linisy 1 luad ard sformu g guide and

comme ATy 16 th sLiates nojuestion e
Bere anbenod, it mthe cthe ol ol prespno «nown rao which M Ghon has por

vlu-n ‘Ldlah N l; k tnat his booh will Fe + tandard oneou th 1, tat natterscomy rised thaen -
e IR

119 a1 is declars L to be to furmivh thow engaged mn the 1 ln 1nstrats nof the lvw and m the 4l
sanccre U anituy sctoums with a practcifly moefal cap s o oof the sta ut s relutiog to the
Tulh he Th Py um st statyasee 1y av st b e apler by o bl titwrec nbe
1 ~ Pordwe sttty we g v boletaseur vy ca 1 vithepitle  Obs 1 oor

vie sesme o rly sucinetly and v ot 1 m]l’ln e safcand uns rong g does n

th 1 M1 1 he e bty be of urpoaoscipal aovon nert Vo nimg Herold -

hyuw sllar Faulocelilly ex cited 2 1t ¢ tathor sh ws throu. 10ug 8n extencive
l'v st st whon oot we with coustlers le ab ity 10 104 2ung such kaowledge
’ »

b‘ o xl s’ t the ¢veral Acts mention d m the atove titles we regard these as very useful
Wor N oalr

Glen’s Nuisances Removal and Diseases Prevention,
12mo 5 dJith

TITL LAW RLIATING TO THE REMOVAL OF
NIUTISANCLS INTURIOUS TO UEALTIL aud to the PREVEN-
TION O EPIDEMIC AND CONTAGIOUS DISEASES, with the
SPALE TS, mduding the PUBLIC HEALTH ACT, 1854; the NUI-
SANC LS REMOVAL and DISEASES PREVENITON ACT, 18605 and
Tbles of Statutes Ca 3 and Index. By Wortray Cuanivonav GLew,
Pstgey of the Maditle Temple, Buaster-at-Law, and ot the Poor Law Board,

e Clast boae ause v th Lyv relaninow to the Rewyoval of Nnisances and the luwntmuu(le

Tisean 8 vl te o prarsx 1w 0 wuiding, Jaosl ah cacles safely through the anticactes of the
wuy sty s sh o rwore or b s afl o ohe snbpet NS dacons T ournad

It llll Ctwu dafull ¢ § st of €he law as L sxists 01 tins (nportapt sub et ~-f ¢ o Maga
Zenr 11 e

it ul nhﬁl n,ei to b em nertly sei4zceable to local anthortics toc whose use 1t 18 prinerpally
comy )« [ ER TR

in Al p1atess anal nen concers ad ya the admimstration ol the Law s vriatiag to the Remaval of
Nuwwapcos 1 3 th 1 reser auen of the Publie Healch this Incle sk ot My Glon will be tound vers
usef nlhn‘ ulwu kn w ol no other vork on che sure mutters we mpht with truth <8y thas # ts mdis

. t o tham " gt
P T ¢ sty v 2l cxsttion of 116 la s ns 1t exists yomn this mnst mp wtant «urm. urmtﬂl&w
sthapine wwircn letw ewho st reddily 1o comppaticu  the coyrss of Q?mnnn.h ]
fev i eentar b1 wwedl of nur v s il i eveey us), * the vo nplewest of the preceding
p1 1 pan ol nthey s sell aoany v ar of practie «~08 g

i
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Hunter’s Law of Property Amendment Aots, 1869 & 1860,
N }lmf.,;n Gd Hoatde

THE S to the LAW of PROPLRTY and to
mmvé”‘i smns,m B Vier, ¢.80; and 23 & 24 VT ¢ 34
wih Notes, By Sy Lvessra Joskeic [lovts o,
of 'l‘ml mbridge, B.A. aud of Lincolu’s Fan, ¥uq, Bunster

ut Law, Autho of « An Flcmenmy Vicw of 2 Suit i qoty."’

Lu.‘m M’-d:t ot the abjitis dustpue { by thn sdveral sectiors 33 sungularfy dvar aniconerse —

Webare u-ldom pernml Btrest -o al‘ umnr comhpass m d pretension chat hos 8o thoror ghly mee
cm vu-sol wh

aml&
wifl ‘omc u jon Lrygsicat ey £ s B .noul f \lm
m&‘ Flunter, acd we TRCOGAN, { i mﬁ,'n Lo pacchise the v olume *

EN Y Pt

Hunter's Law of Property Amendment Aet, 1860.

2w) 22 sewed

THE ACT to further AMEND the LAW of PROPLRTY,
23842t Vier ¢ 38, with Lnttoductions ond racticul Notes, aud with furtlur
Noteson 22& 23 Vit ¢ 33 By S31vLoran JooLes Henane, Baa of
Liuncoln’s lun, Esq , Barrister ut faws

~

Hunter’s Elementary View of a Suit in Equity.

12mo , 7s. boards

AN ELT MEVTARY VIEW O THF PROCEEDINGS IN
A SUIT IN LQUITY, wuli an Appendin ot Totms, By Sy'vesnk
Joss ri Huxivw, BA, ot Tmolns lnn, Lo, Buswstin-at-Law, and
Uwm i1 of the Studentship of the Inns of Conrt

Qoe mernt may fauly fe 1o licated >f 1 Jtasacor etnase ¢o4Tad 1 of mf tmat »
wit hothe s ufent will gotalsenharc b 1w sejmiate In Hiawe ¢ dd o Huessmel uinv
af « v.u nun whtch gave o much 3opala ) G Smihos d loventary Vi Shu Tot varc d

y f/au
;l as we cant yudge from yher ¢ at lllm page we tlimk then iy p Las cou ¢ ention ty
petfan llis tish ~lao Migu a /e
We sball coutant o rseives iv s w1 g that ve an rn m.l : ﬁ I's muihreally pract 1
murtee ¢ miftsd n 50 comp 1t v alla pue » ) thea w rh flom which a
uutlent ¢ glean yo much stz 1t n ko d flaent he l-. lu. v u 1«© Ia € uwle
*ilus volowde ¢« vhot tail 1o be v ry acceptable trthoe * 1 vhe ¢ ¢ t was wistten  Ja

’Jnn
Lts clearnesy 19 umuknl Iy conspicuous  Altogetner 1tas 1 of the 1 08t sate £ U0y hundbools

we bave perused —Ligg ule

Shelford’s Succession, Probate and Legacy Duties.

12mo, 128 (doth

THE LAW ielating to the PROBATI, LLGACY and
SUCCESSION DUTILS, meduding all the Statutcs and the Deomanns
on those Subjets  witn l«ums and Practical Ducctions, By Lrovaup
Sxmnonn, <q , of the Middle Temple, Bairster at-Iavw.

* Ihe present Work has had bestowed nm 1t that pyinstakany, care which 1s the distingawhing
l‘mun of Mr ShiMard s Letcurs = Juas
ke puum. vnlnmo wall ul h sustain du Im:b wogtation of 13 Ay Yax —Jao Mag
‘A work which urm Je ¢ view ot the low ™ tlog to the sulyer by rote u t'r ant (red
subjects ot thm ..i’ n«y duties, nuhount o hnowfadpe of whicr 1he S v 4t n Doty eam 1 b
L

he lfard hn rendeud goud gervied to the pscfessdor by ha ale 1 a1 d weth h- al (ypostion
t ubnl law nhnm to( 1robate leghey no Mu.cnu mdnt s = Mowimg Fe
o i olyeet has b tn to wuwl ame ﬁ% arranges e 1ol thay mmh ol the Siump
‘ n mmynws 3 me \ \llbll' Pragticl pections reps T the payment ot the Sag
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Wigram on Extrinsic Evidence as to Wills.
Fautth Ldiuoe  8vow 114 tloth

AN EXAMINATION OF THE RULES OF LAW mimctmg

the Admismon vi LXTRINSIC EVIDENCE w Asd of the INTLR-

PRLIATION OT' WILLS By the fught Hon, Sir Janss WiGuas,

Kut  The Fourth Ediuon, prepared for ress with the senction of the

Iﬁ::md Az;dn , by W. Knxox Wienaxu, M‘.,A., of Lmcolyp’s ¥un, &Laq.;
1rster-ateLaw

Tn the celelaated treatise of frr Junes W the su)es of Jaw are atated discussed and vx
plaje % In & DD 108 v}guh hu’fuu ed the ndm‘li“tm of c-?{ry sudp¢ who has Lad 1o coranit lb"-
Lord Kingedoun, sna Prog ¢ ouncel Judg ment lulyp8eh 185§

o~ -

Grant’s Laws of Bankers and Banking.
Post 810,18 cloth

The LAW of BANKING; BANKER and CUSTOVFR,
BANKER and CORRESPONDINT, PRIVATI BANKS, BANKING
(O-PARTNERSIIIPS and JOINI-S10CK BANKS, COIONIAL
BANKS, SAVINGS BANRKRS comprsag the Rights aud Liabilines,
and the Remcdies ot und agemst Dircutors, Munagas, ¢ letks, Sharehalt 1,
& the rules as to (hegues, Ordars, Bulls pagable nt Bankcrs, Aecountable
Recetpts, Bank Nutcs, Deponts of Secunties, Guarantees, &e. By Jaurd
Grane, M A, of the Muldle Temple, Fsq, Barnster at Law, Kuthor of
“The Law of Corporations 1n Geaeral

“Thig 1s 2 well-designed and aell (xecuted work —Je?il 05 e

“ I'he learning und indostty which were so conspicuwns e M Grant s former
work are cqually appivent in tins  Ihe book supp ics vred w e which has | g
heen felt both by the Protessson and by the public at Lirpe Ju st

“ No mn 19 the Piofgsiion was more comps tunt to ticat the subject of Binking
thiy My Wront  This volume appcas o) p itunedy  To all wnianed 3 the
Itigatiens, 15 well o to 2l Jegal advisers of Ku k1 Mr (awm's wnh \»lll‘f@ -
imvaluabl  awsistint Itas acdaar and carctul Lrottise on o sn¥ject not ahicady
cxhiianted and 1t mnst become the Lext Book upon st - 1 qu I mes

Ihe object of the Author bas beea to give an entirely practi | espostien #
the Jaw a9t stinl a4 cording w statntory énactment il st bas buen dovel ped,
st uned and espluned by judieind deewsions ' ~ 1 nes

“ 1his 14 @ verv able work, the appear ine of which 15 espeetally to be we'comed
at the present tune 2 rami )

“ For spch 4 tash mdustry nud accuracy are the qualitres which are puncipally
requred  and the Author aprc s to possess them m 2 hugh degrse  His work 19
moreover well arrangcd and clealy « xpressed *—dthenum

-
“

e ¢

Williams’s Common Law Pleading and Praectice. ]
bvo, 12¢ cloth.
An INTRODUCTION to PRACTICE and PLEADING

In the SUPLRIOR COURTS of LAW, embracing an outhne of the
whole pxocwdm%a’ n un Action gt Law, on Motion, and et Judgey Chuw-
Pr Wi

bers the Bules of Pleadiniz and Practite, end Forms of all th
%ﬂnénﬁ;i&of‘cedl‘ngq. By W“n%g‘w“’ ,B:‘;’ of the Inper omple:
fer al W

* Tor the Student erpectally the book has fi of peculiay r;lu, 18 gt the

same m{m wuﬁuﬁo nio.dh pl:’c‘:‘;c:l. md*pilro 0wt :het :Mormm g;:. Jud;?m,i |
un on of gener. n¢iples 14¢t108) Mment o s tra
forms aug exnmpg: o {.bﬁ taaih M-’W}. “ A’i’;
1) < 4 Yo il " » 4 *Aﬁ‘%
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+ THE LAW CONCERNING LUNATICS, IDIOTS and
» PERSONS of UNSOUND MIND, By Cuiries PALMkr Priuiirs, of

Smith'a Bar Education. ST
B¥0e, 90 (duch, .

. .
A BI&T&%’ of EDUCATION for the EN’%I‘SH BAR,
with BEGH ONB as to SUBJECTS and METHODS of STURY,
By Purise dsaims Suror, Esgy M.A, LI, Barnster-agifaw,
%‘MMw.m:m :nh lﬂ‘:‘“&- 1t phideutly empustes fiom tha pes of a
e ER T BT B FL I S s o v v vhordh
M&h‘:}"“ O O e T e e e e B por f'" Slfesa
1 cation 8 115 out how vach, in theyt sen Spheiee 11y Madme o not of 13 an etrengili

emt . the el al b v LR
i 'lnl-"’  Juseilyewy powers but us valudble B ihe o ol experis ce of & Wrhévikng myranct

¢ The wmost nsefyl treatise yet extant on tht sob ect of Texul elocation '~ Speergtoy,

* the wforn sivn ot tha eors wyned 1 the e for the Hr i wodern ¢ 18w 8t
extensine aad ﬁu It Tany &?Amb}o as th: the 3 mmo g,: be auﬁ’m from |J [owsng the
¥ w0 aked out by the et ne umen ) b ae Pustories are pivtn We therciore commend the wuy
most kiemtily 10 the roader s etentton * ~Justaes of e Poere

N e

Shelford on the Law of Railways.—Third Edition.
Koy 12mo. 305 (loth

*

THE LAW of RAILWAVYS, imeluding the Tlage General Con-
sohdation Acts, 1845, and the other flencral Aete for 1eculebng Ralv
way~ m BEugland and Ticland to the pieseat Tiwe, with copous Notes of
Decuded Caves on then Constinetion, meluding the Rights and Taahbities of
shareholders, Atlottecs of Shues, and Provimonal Comnuttec-men, with
Foims, k¢ By Lrovarp Surrronn, Eeq , of the Middle Temple, Banister
at Law, Thied Edinon,
nelyio evers bk (3 Xt i s i b 3 L £F RRLSERE s [0t b at tGhe

be tof bie yerforman + aud a ¢r ofal cxur 19ticn of this ¢ lilmal will fully warrgat b 3 wiounce
pieht thyt the uew rua ter s 1mportant and exter 1ve —lhe Las Al fusthe
-

~

Phillips on the Law of Lunacy.

Povt 8voy 184, cloth

bt Chureli, Oxford, 3.A., and of Liheoln’s Tun, T1yq , Barriter at Law.

“Mr ¢ P Philys has 1 his very ¢omplete, elahmate avd wseful vel ime preser |{}i us with an
rellout view of (ho present law a8 well as the pracuce relating to lunacy ~ Law Vagaving end

» buh the auth evithootly bustowed grest pain hich pnt
7 »ﬁ%ﬁﬁﬁ:&"&:b‘m"&m’aﬂ r::;z?l, bat uwﬂch :h:;‘s‘ u'l:mh‘:rll; :u :M xugm :Wl 2
ﬁrm the Peace

Grant’s Law of Corporations in General.

Royal Svo,, 264 boards. .

A PRACTICAL TREATISE on THE LAW of CORPO-
RATIONS in GENERAL, us wel te.as Sale; ineluding Maai-
oiptl o ; \lm, Bankin and othgr Joint Stock and
ading 8. Chaptérss Univeratics, Colleges, Schiools;
sprtls nﬁg&, € ejrate, 03 Guardian of the Poor,
A irstrdeny, Churehwardens snd Oversecrs, ojg, ; and also Corporanions,

; {i~us, ap By James
 Eigoat the Mgl Tepple, Bassior ot v
+ N N 8y M L 1
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Seriven’s Tieatise on Copyhold, Customary Firechold and Ancient
DLWVMESNT 71 NTTRE; with the Jurmsdy tron of Courts Baroh énd Courts
ety also an Appcndix contnnmg Rules for lmlduolﬁ‘ﬁustomuy Courts,
Courta Baron and Cowts Tect, Torms of Court Rolls, Dapwtations, an
Copvuoll Awsurines, wd | at1 vty frong the relative Aats of Pwihument,
by Jony Senaves, Seeantat Law Lak Lot nru Limtox, embracng
il the anthorities to the prerent purrod, by Hrany Srarnsaw, Foq. of the
Inna Temple, Barmster at Law  Two vols, royal #vo, 97 105 boacds,

Penice's Gmde to the Inns of Court and Chancery; with
Nctues of th n Ancunt I ephr ¢, Rules, Orders, nnd ( ustoms, Reéadmgs,
M ot4, *Dsquesy, Reveds and ‘nmtnmm nts, wncluling in Account of th
Twanont Mon of the Honous wble Sogietus, Tineolu » fnn, the Tnner Tunple,
the Widdle Temple, wd Gy’ Inn, &, tocther wath the Regulations of
the baw Tons ot Conr s to the Adnuson of Students, Keeping Lerms,
Fraumes, Call 10 the Bu, &e &e 8¢ By flosknr B P11iROFR, kg,
of (aay » Jun Bawster ot Tan  Svo ¥y cloth

B.istowe s Local Government Act, 1858, 21 & 22 Viet ¢ 98,
with Note, an Appendis of Cuwes decrdad vpon th Pubhie 1eith Act, |
181y nd 4 wopous Imlex By S 8 Bristowk, Isg, of the Joner
Tomple, Bumstar t-Laww 1200 25 6d doth .

Biendt’s Divorce and Matimonial Causes Practice, a Treatise
on the faw, Prutice and Proceduwre of Divorce il Matnmesial Caoss
uadin the Act 20 & 21 Vit « ko, contammp the Act alse the Buley,
Otders and Lot ssucd thosun bor, together waith Procedents By Wie.
11.1 \M Baannr, of the Ima Templ, Toq, Busster it Taw L2mo, 7¢ 64
oe nily

Sharkey's Hand-Book of the Practice of Election Commuttees,
with 1 App ul x of Statutcs, Forms anl Prcwcdents By P Bunknow ks
Srvrny, Sole tor wnd Pulivaentuy ), it Lmo » rds

Normin s Tiettise on the Law and Practice relating to Létiors
P e 1 Un Inventions us alt 1ed indamcended by Statutes 1o & 16 Vict e 89,
| v PRX& 8 Vaer ¢ 109 with the New Rules of Prectice 1 the Offices of
Coary pnas of Paonts wd m the Potty Bz Ofhce an Chaneay, wil
all the Coseado v tothe i of publcation By Joiry PAxIoN Nonryas,
M A ofthe Iona Tanple Banister at Law  Post Svo, 75 6d, cloth

Gray s Treatise on the Law of Costs in Agtions angd other Proceed-
e tle Courtsof Commun Jaw at Wesfmnster By Jous (xray, Esq,
of the Midd’e Femple, Bunste at Law  8vo, 215 cloth
¥ T W hemt we th 31! 1wdetn Iaw and § eactsce of Costy inciuding the mpdstant Y

vy v il 0y nlivl  edurs Act w il Hulew 3837 anl the rccent n
Ca b I 3ty sonthel unty{ ufls Al ng the nincrovs suty oty N
1l tonel Conts | Tespey of Beuviras Amd lments (osts of abe of
; 1 n'r . luint ‘: l‘ 'ldwe;dttlf:n;) ml(l\nui (l:ﬂ mdpmlruln'r:ﬂ
P at it d Jesugs ltons 1y an alnst b xopd
Bk 1 Ay e Juoacsgb the Bacy, Ré nlu(m!-ulu‘:"whlrvm v
¢k ¢ a4 d vy aihditwn ‘i:ru of the Pay Sec uny for (asts and Staving
et 1 b 1of D nntate Wilhesses upow Arrest Costs of Special Jyries View,
Nos Tualy Arnst of Julgingt m flect of Diath of Parties Costs on
1 a iand Art m \l‘ndmu, Pro ans Indictimnte Orlers 8« rmoved by
C fwgtan Tasat 3 A Contg mb’mm(m&» to reraver Costs, &c fo
tion

The South Australian Systegs o Conveyane Regutra

of ‘Litle, with fusniuctions for the d¥uidance ntyg:m’;' I;;élm;. Uloateated
by Cogus of the Books upd Purps 1o Use wm the Taind O3els Ofhces By
I Rosrar B lorrins  To which waddcd the Doutl Avatesliin Réat Rro-
peety Act s umended in the erspoms of 1858, with a 6pprous Fadpk, By
v sny Gawrexr, Doy, Barrister, Sohoor to the Lond Thtles

somets Bvo 4s bult glotl o O e
s — * ™ 9("‘&‘**"‘“
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Sessiops Oases at the Contial Griminel Courts Taken in Slort-
lc':l;:l‘ll‘f by Heewy J D BarrzgTand 4 Bucaisg, by abpowinkat to the
[}

¥ - MENSES, BUTTERWORTIL, ¥1EET STRELT, T C 1L}
S, v

Annua) Sabscupon,  pud 1o advanee £1 1is 0/ sewed, but for the come-
nieuge of thi plofarion ind thi pblic, single nosabers may aj4o He purchascd

Upole's gﬁnﬁw of the Mdolesastical Courts, with Forms and
Tablps of Costs. By Hiney Chanurs (‘oou?’?roowr m Ductory’
Commons, &c. 1'thick vol “vo I/ 8¢ boards

Oreening’s Forms of Declarations, Pleadings and other Pro-
etedings 1w the Snpenor Courts af Comwon Law, with the Comnon Law
Procedun Aet, ind other Statutes , “Tablo of Ofhcers® Lien, nnd the New
Rule~ of Practive and Plewha,, wit'h Notiss By Hivny Guegane, L,
bpcein) Pleader  Sccoud Fition Lo 108 6d bourds

Aicher’s Inder to ths Unrapealed Statutes connepted with the
Admmistratin of the T m Fozhod aud Waies, conmeneing with the
Revzn of Willuum the Toarth, il continued up to the cdow of the Susion
140 By Tuovis 2 Awemaw keg  Bvo 55 bouds

Pulling’s Practicel Compendium of the Law aud Usage of
Vowomtde A counts ¢ cnbing the varous Rules ot Tuw afiécting them,
tie cadmpary VMode mowlwhthey wre entered m Account Book , pnd the
variops Formos of Puocccding, and Ruler of Plaadmyg aud Fyidence for then
Toveatition, 2t Comnem Tew, i Fquity, Bavhruptoy wd In olvency,
o In Arhiiwton Wath o St ey vy v, eontwnmy the L ot Jomt
Htoek Compunies A unts ind the 120 Rejulvuons tor ther Adjuste
meos under th Wardmg ap Acts of 1846 ana 1949 By Aumavm e
Pyvring 1oy of the lunar Lowple, Bartster at Law  12mg 0 honeds

The Laws of Biuhados (By Authonity) Royal 8ve 21s cloth
Waircn’s Mauual of the Parliamentary Election Law of tla

Ot 1 K ngdom, with 1dderence to the Comduct of 1 leetions, wnd the
Rer tiaton Comt ndohur ths vay latc @ Stawtes wd Do one
wih a copous Tudea By Saavar Warmy DOCT,MP QO nd
Ttoomder of Halt One thik vol royal 12me 28 < th

Warren’s Manual of the Law and Practice of Election Com-
pltees, bomg the contlutng portion of a  Manual of Parhiamentary
Kot tion Taw," and inoluding the Jtcst Deasiens By Sastuiz Warri v,
DCL,MP,QC,and Ruorder of Hull  Ruyal 12mo, 1y ldoth

Feigh's Abridgment of the Law of Nist Puus By P, Brady
Lsaon, of the Inner Tomple, Bt at Liw 2vole vy £2 & bouds.

A Practical Treatise on the Law of Tolls, and therein of Tolls
Foorough wd Navase, Far ad Market Tolls  Canal, Torry, Port and
.?mhom Tolls, Turnpihe Tolls, Ruteabelity of Tolls,” I xempticn from

ollh, Ronidies and Tdence 1o \etians for Tolls By 1rrorrick
GUANING, Lsg ol Linvoln’s Inn, Barisster gt Law 49 boards

A Complete Collestion of the igs and Conventions, and
Reeprocal Degnlations, al présent &y between (ireat Britwn and
Fo; Powers By Lowis Hrrranst, Iibt urem and heeper of
the Papers, Doreign Officc  Vols 1 ¥ 30, Bvo. £11 59 hoards

Tir. Deane's "Law of Blockads, as contamed 1n the Jndgments
of mﬁmtdgkm axid the Cases on Blockade emdrd dyring 1834 By

wiigd B, Dxigrgy D.0.0: , Advosate m Doctnis® Commar  8vu 10y cloth
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Wille's Essxy on the Principles of Cirewmsiantisl Byidenoe:
lllustgaugo::ydnumcruus Casess  Thitd Edition. By Wisntas Wirxs, Dsq.
do D 1ds

The New:Practive of t};e Courd of Shan

cexy b
tht Acts und Orders for the Improvement,of the JMM&S?’:
3

1, & 16 Viet. ¢ 86, tor Abolishwg the Office of Master, 16 & I8Vipk: ¢, 8
and tor Rohef of the Suitors, 15 & 16 Viet ¢ 87, with Intropuction,
Noins, the Acs, together with all the New Owless i Chaneery of 1692,
mchidmg (he utest, and 1 copwus Inprx. By Jaues O’Down, Esq,
Barretar t Law ~ Scond Flstion, ecorrcend, greatly mproved, and me
cluding the recent Cases  12mo 74 0d bourds ¢

The New System of Common Law Procedure according to the
Common Luw Procedure Act, 1952 By J R Quarv, of the Middle
Tomple, Barpeicr at Taw, aud 11 Horrovo, of the Middle Tample, Spernl
Plewder,  12mo 7s 6 cloth

Sewell's Munieipal Corporation Acts, 5 & 6 Whll. 4, ¢, 78, and
B & 7 VWl 4, c0 108, 104, 10%, with [ oegal and Lxplanatory Notes, and
4 copious Index By Ruuwmn Crinky Sswiix, Esq, of the Middie
Tan)le, Burnster at Taw  12mo 99 hourds

The Law relating to Transactions on the Stock Exchalage,
By Huvey KRrysin, Dsq, of the Middle fumple, Barster at Law,
1210, 8 (loth

A Legigraphical Chart of Landed Property m England from
the time of the Saxon to the present ZEra, displaving at one view the
Tenures, Wode of Descent, Power and Alienation of Lands m England nt
all topex durmyg the same ponedl By Cmanrrs Tvansr, Doq. of the
Inner Temple, Barster at I vw.  On a Juge sheet, 65 colourcd

Dwyer's ComPendinm of the Principal Laws and Regulations
tehimye to the Militiv ot (rreat Bmtain and Iicland, aad of the Ot
of I erds=Iieutcnnats, Licutonants and Depury =T wutcnants of Counties, ¥
of Cnr Macr tates and Deputy-Laatenants of Cines and Towns, and of
Justices of the Powve, m conncetion therewath  12mo 58 6d ddoth

The Common Law of Kent, or the Customs of Gavelkind.
With an Appondin concammg Borough Lnghsh - Bv I Rorinson, Fag
Trino Ppogoy, with Notes and Reterences to modern Authonties, by
Jonv Wirsov, 1« Buistcr at Law. 8vo 18s boards P

The Marriage and Registration Acts, 8 & 7 Will. 4, “”&'
83, a0, with Instiuctions, 1crms, and Prictical e tions for the 'UOQ [J
Ofhanting Ministcas, Supaamtcndent Reistors, Regishare The Acty of
In37, v17 70l f, ¢ 1 wd 1 Viet 0 22, with Notes wnd Observations ,
and a tull Index By Juun SovigrrneN Burn, Esy, Sccretary to the
Commswon 12mo G 6d boardr

A Treatise on the Law of Gaming, Horse-Racing, and Wagers,,
with 1 Lull Collection of the Statutes in force m reterence to those subjects ¢
toactha with Piactical Torms ot Pleudings and Indictments, adapted fn
the General or Profisional Reader, By IREDYRID os, Ey.,
Bartister at Law  12mo 5o, tloth, e

Hamel’s Laws of the Customs, consolidated by
T oriks Commussioncrs of her Magusty®s Troasury, undg
18,4, with « Commentary, contmning Pricfical Folt L
w Leading Costows (‘axeyy, Appendsx ot m:, and o Fople
1rric Jonw Janmkr, Esy, Soheitor for W e Cus
10y 4 Svo. 163 «joth, . ';“lf ¥ *‘a ® - e
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s

e it
of . e, n, with an Historieal Introdaction. By Gmopus
m%nﬁm, oyl v £1 1 o bonads y

Defovstiuns o

ach of the \%:Coun, Rulés und Custums respecting Adwsigs

sion, ‘Keeping Terws, Call to the Bar, Clumher, &e., Ruwarhs ou the

g&?ﬁﬂﬁcﬁm} gf "t;he Benchﬂ;,’ Oll’xse%valtinns on Pﬂm btudy of %he lﬁw, ungd
e pyeful Taformation, . B. Lrigw . ot Uray's Iy, Bauister

ot Latr.  12mo. G». boards. y s d '

* Schomberg's Acts for the Commutation of Tithes in England
and Wales, 6 & 7 Will. 4, 0. 71, 8nd 1 Viet c. 60, with Notes, Qbservntiony,
sud an Epitome of the Law of Tithes, and an Appeudix, containing Tablis
for caleulating the Rent-Charge, Forms of Notices, Agieyents, Appa:tion-
wents, &e. Dy J. T. Scmompene, Esg., of the Inner Temple, Bairister
at Law. 12mo 7s. boards.

's Pleader's Guide: a Didactic Poem, in Twa Parts,
The Eighth Editon. 12mo 7s. bouids.

4 Treatise on the Law of Commerce’and Manufactures, and
the Contracts relating thereto; with un Appendin of licatien, Statutes, and
Pigoedents. By Josiru Curray, Leq. Banwster ut Law. 4 vola, oyel
8vo, £4 : 64, boards.

An Essay on Charitable Trusts, under the Charitable Trusts
Act, 1863. By Henay Joun Pix, Bu. Pot8vo 6d sewed.

. 3
A Practical Treatise on Life Assurance; in which the Statutes,
&e., affecting unincorpornted Jomnt Stoek Companies are huetly commdered
and explamed. Srconp EpiiioN, By Fuiperrcg Braywoy, Esq.,
A}tll.or of ““A Treatire on Life Aunuities 7 12mo 7+ bomds.

A Report of the Bread Street Ward Scrutiny; with Intro-
ductory Obrervations, a Copy ot the Poll, aud 1 Digest of the Lvidiuer,
Aiguments, and Decrons wnench Case. By WL T, Haiy, Boj, Barnster
at iaw. 12mv, 43. boards,

The Judgment of the Right Hon. Stephen Lushington, D.C.L,,
&¢, delivered in the (‘omwth Court of the Birchop ot London m the (‘aseq
' esterton against Taddell (Clerh) and Honc aud others, und kesl
st Liddell (Clerk) and Parke and Evans, on3th Dic 1805 Edited

.bg A, F. Baxronp, D.C.L. Royal 8vo 2 0d swed

The Judgment of the Right Hon. 5ir John Dodson, Knight,
Déan of the Aiches, &o , alse the JUDGMENL of the JUDICTAL
COMMITTEE ot the PRIVY COUNCIL, 1 the eascs of Liddddt (Jerk)
and Horne and othets agangt Westerton, and Liddell (dJurk) and Purk an

' Evans agaimet Beal.  Ednad by A. F. Bavronp, LLD. wund with on
lahorate anglyticsl Index to the whole ot the Judgments m these (‘uses,

al 8vo.,,36. 8d. sewed. .

Dr, Bouﬁ&‘igwew Admiralty Reports.

REPORTH of CASES ergucd and determined n the HIGH COURT
of 0§ luﬁm% with the Judgments of the Right Honourable
Stap nmCJ- ¢ Witstae Romivsov, DO L Advocate
7 Vuie'f énd 1L, s0d Vol IIL. Parts 1 and 1L, contnnmg Uasey deerded fom
to Trity Vacation 1850 #£4 7+ sowed.
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. of. the law.—4. Loyd F run.,h.mn s Acts s Rilly,~3, wa::m

The Latw iﬁuquyg_ any Ztm,?!ﬁ ‘mzw ‘

‘Published Quarterly in I‘Lmnmxv, May, Avoust & hnvnu&zu, a¢ Fs.

Gontents of the United New Series (camwnced in 1858) N% lto 18.

1. Flistory urJuumdnnm—-lbe Writings of p&' Lﬂbmu——? A Gmhfhm oy~ .
. of Jersey,—~35. Iife uernlmn. 4 County Conrtesd. 3 v Hers vnﬂ‘ N"’*- o
©,  =fl. The Reports of the Charity lon.mmmnpn‘far and and W] e»(l&il. 1855, 1 B
Mﬂ-no!n of Mra, Flzherberts with an Account of her Marriage with 11, 8.8, the l’ruu‘e of

Wales, afterwards hing George the Pourth,~8 Papers of the Suciety for l’rnu\?(mu the memh
ment 6f the Taw —9 Ciyyent Leaal Latraure~10. Statuts Low Columssion.~LL, |

Evidence i Scotland, =22, Judicial alm(.sncs. .

1. Memoriais of hu‘hme by Heney t‘mkbum.—»" On Probate of Wille--3, ﬂn the Muﬂnn of
Dannges Lx Deliets 4 Amnerican Vaction=Mob intesference with Jusuce.~5. Feersges for
Life—~ he tine ‘atates Actes 7. Minmter of Public ,lusm'v, lus Funviious v
Tinttes.~i. T e rmlu.cn 1a Palmer’s Case, the Dvee Sombre ( 10, r\!l])t"ale Judi-
carire ~=11 Dunn'’s Cuge~12. Divorce lhlhl'wmy Courts—I ate armvn.—ls. ‘apers of l o
Soclety for Promoting the Amendu.ent ol 1he

Ne

1. M. St Jos«-ph on the “ Codes th l[r.muvru “and l'h(- *Cade Napolapn Q. On ernm-l in

h aw of Saviogs Bauks.—~3. fhe Present Statw of Doctors! Gosmons.— exerament by
Party ux by Orgumzation (in_relation 1o Ta gislation and Law).~5. Letter mlu I ) Hrbugh m
to the Farl of Kpdnor oy the Prospects of Law Reform.~-f, The First l‘fmun‘u Mecrng or
Mational Reformatory Union.—~7. | vgal Edutativa its Present stote and YONpecty. —H, l'n)eu
of the Taw Amendmeur Society=0. Tord Cachburn’s Rerinlscences —10, Brodie on the Ap-
pallae Jursdienon of the flouse of Lueds,~ ll. ‘The Liyce Sonst re Case,

o. 4,

. Recolloctions of the Munner Bar - ‘The I’rrsellt Seafe of the Matmmonial Law.~3, Juvenjle
Offendcrs i Feanee, + Later from the Rogus Profcesor of Taws ac Camotidge,~5, Letters uf
Janies towaell, -6 The Common Forw 1 usiness of the {natamentary Courta,—1. Ihe late Lord
Chief Justice Jervin =8 Sleepmy Stattes 0, Donesatc § aw and | eishinon - 10, Congolifiion
of the Law -nd the Publie Sepvice, 11 Adsumstration of e Cripinnd Law, =19, Breuc b of
‘Irust,~- 13, Lord Cockburo aud the Edwburgh Reviaw, <14, Pupers of the Society for Pmnmuw
the Amendument of the Law.

No, 5§
1 ’.I he Jurulu'nl Saciety.~—¢, Feelesiaatical Jouisdic tion m 3 g
1etions - 5, Jhe llm,nhnunn of utestates’ Married Woman Quesiyon,
—7 anfell’s lru-u.:. of the High Court ot Lliangery. —8. eutary Kevision of Cyrreny
1 egislation Al) he New Parhamem.—10, [he Iazr Vrauds. -11, French Law on Tides of
1lanaur,--14, s--n Sbores of Tngland- 13 Lord Brougham’s dets .md Bills. - 14, Papers of
the Society f'ur l’mumunu the Amendment vl the law,

Curvent Tepal L mmxm -

o. 6.
1. Recollections of the Munster Rar.—g. Show’ liwhn. aud the Rule nf ke Roud.—3 The. Vﬂr\llim
af the Aaw\ s a Catlinueats-4, Lhe l  uquette ol the Bur -5, Compnliary [xamnation for t
[H (] ihe Uity Years War™ of o Pablic Question. 5 Intsan Lan Reloem—8, Tord
W lqll --{). brwotessional |locution, and 1nsenses therewith connteted,— 10, Papers of
voon Promotne che Awendwe .t ol the Taw,~ 11, Iarearenrt Coup D Lint, J he
Women s Property Question s -1, Statute Law Commission, =11, 1 he Bar kxamiaes -

1
(lu- stions,

N
1. Tord lrare--¢ [he Prohatasand Administration Aete-8 Lawyers and Law Reform,—4 Tudieinl
- Appowvtwents -- 5. Madelene Snath’s friml—6, Admimetrabion Pendenue Lite,~ 7. Frue Grounas
of Fauh we the Statate Law Gomvmission.—8. Lord Brovgham's Avenal Latter o Iord Kodger, *
—y. Treh Jow Impernd Government—10 Lhe Jawe ™ir Tohu Steddart- <11 Dispasal of
Muatters undrr Constlerstion,—12, Lq,r«lame Eflngts, 13, Do ng of tlw Awsociaton ar lhr- .

mmghant, o 8,
1. Two Sertires Ialmdm‘mry 1o the “udy of dm t aw -2, Les P

’!‘nncez—-i I nsloﬁa

ute
Sesi "w-GA

umi lnhmm’i Procedurs,.
t. iate Fren o:' all.—-l‘ ’ln
Pmyeﬂy. &5:. .

. 'sw r0's Cotmmenturies.~ 7, Savines' Banky Reforn—~B,
l\eu lections of the Manster Har,—10  Law Corsolidatn
Ber Examuution Questioos,—13, Dr, Aldy on noman Law.:

4. Frevch J.m

No, X
1, The Might Hon, Sir W, I, Mayle.—2, The Admumllv Courr its Reforms.~3, Burke! i?
and ‘L ges, by Mueknieht.~ b, ‘Tiile Rooks amsee (1tle Deeds. ‘The lndia mll&.—ﬁ.
Publu. Fanctionaries =7, Fvideme of Pacties i Ceinnnal ses—R. Position of A ra
relauon to Justice and 1eaidlaton -9, Mew Laws reloting to, lnvnrra and l'rulsam-lo.
Cousttutional Luws.~ 11. Papers of the uw Anumdmenl Socicty, \

1. Civie Offices —The Gresham [ew lmluvoalun. On Methods of %1-"‘ }ahoaunn far ﬂu- Blui-hs .
Pirobate Courr Kepotts,~1, The Lord hisoce l\mght Bruce.~-5. of th
Par~enn Juiled -6 Legislative Predicaments and Processes.
Local lm]lu«(u 9. l.u yers' Ll'er..\iure'—lo. lledu'oalcual ite tm‘e-
~12. Jhe Rigbt of Search.~13, The Jew Ble-—-u

Alurnumcm o
e u I rb Bar hxammnuou Quesﬂou -lt). Commentaries upon Eugl ' "‘L
hou S SIREr
B et

=T Legal Lducation, -2, Broom’s n! 'ﬂmm——ﬂew Fditiov.—~3. Ancle in
t ;-.”vri‘:i‘l‘-“ s Judges of ltﬁ 5. Ntechanicveof 1 aw Maky f

* ot Criminkl | aw.7, title of lhe Cra-‘ o the Sea-Shore —8. Meeting of

Liverpool—9. Jord Bmuzh:mi l\nuul:l.umr to Lord Kulnor. L i
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1. 13“ Life of the late Baron Alderson.—2, l‘ﬂ\-m Inturnuhuu) Edy
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vevanciog.~ 3, Resnhs of the Common, £e Acts
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Cosrrnrs or No. 18, Now Suries,
1, Privileges of Pn'lmnom.-—ﬂ The Penare of 1teal Preperty in mr 1<lnng of Guernsey--3. Co-ty
ir the l'mhm Lourt—4, Yhuhespeure 1 the Qoeen’s L eneh--4, Mr, Locke Kmy s Inter Ly Lili-
6. I'he Library nf the Mihlle s enple—g, Priveples and 1w of Bading- 8, Judooial Auttei-
mn—-o( Ahef;gumi fate ﬂI 1he 'i‘tntvu- Tuw (‘mn‘m;“aum»-mli;) tor ¢ . Poreus - “:[ he
vaorce (aupt 3 1uptey Law. Lot lond Mutyey— fetent Altaces on [nles
to Real Property~Louservative Lun ﬁ'&» 33'

1. $iz Joho Teylereleridye and ) \ll.ggl:.h s lh. Faw of qulvn ] Cnnmmesnf Taw-—-An |

Yuxlish Borough in the Kourteentl Lustmnual of kompcy -=d. Lhe Jury Sysitoy m

l.nilnutl——‘b Selmyn's Nisi Prins, ‘The lezal efitci of War winb reforence to Caniratiand
iy o the Taw

LZE

olitica- Keanomical View of krm hy the date L iebard foues =8, Lhe St

the %nhrenlues and lnay of Lnlm —Dr, Leapigsell's Vanual of Raman Croal

of 1 aw Amendnent Socret; he Avaual feport of 7he Conneal for the \(n\mn 140

'l' n the prosent positicn u? Faxevotory aml fnstees = | or Faamvation Questions: irpaty
Lerw, 1859, ~Report of the Commter of the Iv.m of Courr.
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No,

L. Baron Bramwell, the #ress und the Bar-~2 “a lpl« Fresh for Murder in Gernpoy. -3, Chanch

« Discipliae,~3, The Law of Slaverv. 5. f xiractof Lurd tr m. ham's Lﬂurl-\l'he totd ol Raunae.

“oustitutional Helatinus hetwe rem Rettaio and her Colunies =7 1he Keformation ot
Aditta~8 Madern beyisiation, - Parha e peTy SSomembrancer -9, B

and their Prevention.- 10, ‘lhe o |r-s ol ¢ Inns of Courts 1. Last Sewsion 12

Smethurst’s. Irfal~13. Judicial Stons 14, Lm.veyum!w n ‘-owh Australia by Kegin

trlhun of Title.—-15, ke late W.J. lsm uﬂ

16
1 ’l'he Tnmyle and the ’rﬂ'uplan' Ko ‘lhu lwm\le Church.~« Rawland's lhsw nf the o
oglish Constitation.~ 3 tdasphemy. ‘-«i Tastice and Jnsuers,~ &, Coumunl Law_ of Frapes
of llaw: No 31, An tuglish Loarousd i the Lourteenth L entery : Cusrawpnal of
St George’s i the Last Fondov8  The Jurtditdon and Practen of

brawling
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17
i 'lh'rl'.\mu:\' aw and its Defeetse - 1he Iu ry ot Court  Noo L 119 e 30 the Tengle T

<oln’s Iny Eenchiers.- 3 ‘The Consolidated Onlers ot the Court 6 Choneery =~ & 1he Dibenyef
the Frewch S PPl d's Taw of Toracsb. vhe Juiod al Socin, 70 Conveyanomg n
South Avstralia--Mysteis o Raghsh Lee aslation <=8 Cartup v anees ol ble Loty Le
Gloucester Pribery Cannuieat w--3 Proposea ¢ oueslnlatian of the Ja st Srack Compamer Aets. -
10, l Lawyers e Pringh Columine, =t The T anhimgioy and lus dveney B, e, -
11 pd 1 quity Pdl-Coamon U aw Commissiona~ 14 bohn Avsan,- <fadwes’ Chaan
~Arhutrations,— Powts recently decided under Lovd st. eovards’ act.--totes of New Houk:
Events of the Quarter -~ Arecheuvlogy w the Inmp'e, &ey

No.
1. Am«l of the Five \vmherk =€ Varjme I,«u : \la~!rrnnd Ouer = 5. The Civians of Doclors®
w4, [he © Metang Nevars =5 Tudars 1eaduyy Mercantie

aases (‘eldbres—-\ ween 7. Dwdley N Taw of Purt
L Reparuas and Reg
)

£ Tarewmudencd,
~10, urs ‘s Cases in € At b aasinabon
Questions, —-Law Amernn Papers —d hetae. « baw Poversty —Rpou s i
Laws affecting Yunacy 1 ,nx,lmd - heport of the € o mnscioners an the wode o Lasi, Fyie

jnc. m Chaneery,
! Reports.
House of Lords Reports.

REPORTS of CASES decided in the HOUSE of LORDS on

APPEALS and WRITS of ERROR— CLAIMS of PEREURAGE: and DI-
VORCES. By Cuantss CLARK, Esq., of the Middle Temple, Barrister at Law.
(Reporter, by appoinunent, to the House of Lords.)

Vols. It, I L, 111, IV., V.and V1., and Vol VLI Paits L, TE and L[ L., containing
all the Cases decided from 1847 to 180() iuclusive. ( These feports witl be ieg umrlg
continued.)

Probate, Divorce Court and Matrimonial Causes Reports.
By Authority,

REPORTS of CASES decided in HER MAJESTY'S NEW COURTof !
PROBATE, and in the COUR'Y for DIVORCE and MATRIMONIAL CAUSES,
commencing Hilary Term, 1858, By Dr.Swincy, D.C.L,, Advocate and Barrister
at Law, of ray’s Ton, :Aml Dr. Trisrras, D.C.L., Advoeate ir Doetors’ Conmons,
and of the Iuner Femple.  Vol. L, containin ull the Cases decided from Hatary -
Tﬂm, 18.»8. to-Hilary. Vacation, 1860, price £2 : 4s. sewed. |

{ These Reports will be reguhzrly continucd.) Lt
. Dr"s ¥'# Admiralty Reports. S
REPQR’ of CASES determined in the HIGH COURT of ADMI-

RALTYy.comm Mich. Term, 1855, By M, C. Merraass $w suy, D.C.L
k quﬂa% o p‘;rij»,of Gmy ann, Bu'mter at Law. Une Vol., price 3&:
wed, ¢
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Preparing for Publication,

Kerr's Action at Law. The Tuinp Epiixon, embodyng the (‘ommon
Law roccduie Aot of 1560, [n 12w

A Hand Book of the Practice at the Cowmon-Law Judges'
ga%beu.-—ﬂy Grorer Il PARRINGON, of the Commor e Pliay Judos
BN, Y

Oke’s Magisterial Laws of London.—In 1 swall vol 12mo.
Corner's Crown Office Practice.~ Stcoan 1 prriow.
Chadwick's Probate Court Mannal.- 1 3ol 1oyal Ao,
Hertslet's Commercial Treaties, —'1he 1 LsvinTa VoLvme. Tnthyo

A Guide to International Law.—By Luwis Hiurstrr, Lsy, Lditer
of ““ A Colleetion of Commercidd amd other Treatwe Inbdy,
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