Dear Wikimedia Foundation DMCA Agent,

| am submitting this counter-notification pursuant to 17 U.S.C. § 512(g)(3) in response to
the removal of the file “Little Daddy (1931).webm” from Wikimedia Commons. The file
was removed following a takedown notice submitted by ClassicFlix, which alleged that
the file infringes their copyright in the 1931 short film Little Daddy. 1| am a
long-standing contributor and administrator on Wikimedia Commons, and | am
submitting this counter-notification in my capacity as a community member acting in
good faith to protect the integrity of the Commons and the public domain.

| respectfully request that the Wikimedia Foundation restore the file, as | believe the
takedown was based on a mistake or misidentification of the material's copyright
status. The film in question is in the public domain in the United States, and therefore
its use on Wikimedia Commons does not infringe any valid copyright.

I Identification of Removed Material (17 U.S.C. § 512(g)(3)(B)):

The material in question is the digital video file “Little Daddy (1931).webm,” which
contained the full 1931 Hal Roach short film Little Daddy, part of the Our Gang series.
The file was previously hosted at:

https://commons.wikimedia.org/wiki/File:Little Daddy (1931).webm

Il. Legal Basis for Restoration — Public Domain Status of Little Daddy (1931)
A. Antedated Copyright Notice and the 1909 Act

The film’s opening credits display a copyright notice reading “Copyright MCMXXX in
U.S.A. by Metro-Goldwyn-Mayer”, indicating a copyright year of 1930. However, the film
was first released in 1931. Under the Copyright Act of 1909, a correct copyright notice
was a condition of securing and maintaining copyright protection. Section 19 of the
1909 Act (35 Stat. 1075, 1080) required that published works bear a notice with the
name of the copyright claimant and, for certain classes of works, the year of first
publication.

Although motion pictures (Class L) were not explicitly listed among the classes for
which a year was required, the Copyright Office and studios generally treated the
inclusion of a year as standard practice. The 1967 Compendium of Copyright Office
Practices (Section 4.2.4.IV.b) states that a notice “lacking the year date will be
considered for registration ... but we caution the applicant that such a notice may not
be adequate, especially in Class L.” This reflects the Office’s understanding that courts
might treat the year as a material part of the notice, even for motion pictures.

The legal significance of an antedated notice—where the year stated in the notice is
earlier than the actual publication year—has been addressed by multiple courts. In
Callaghan v. Myers, 128 U.S. 617, 664 (1888), the U.S. Supreme Court held that a




copyright notice bearing an earlier year than the actual publication date did not
invalidate the copyright, but the term of protection would be calculated from the year
stated in the notice. The Court reasoned that such a variance “could cause no injury to
any other person or to the public, because the copyright would expire in 28 years from
the expiration of the year stated in the notice ... and not in 28 years from the time of
the recording of the title.”

This principle was reaffirmed in Southern Music Pub. Co. v. Bibo-Lang, Inc., 10 F. Supp.
972 (S.D.N.Y. 1935), where the court held that a copyright notice dated 1904 on a work
published in 1905 was a “venial error” that did not invalidate the copyright but merely
shortened the term. The court concluded that the copyright expired at the end of 1932,
not 1933, because the term was measured from the notice year.

Similarly, in Leigh v. Gerber, 86 F. Supp. 320 (S.D.N.Y. 1949), the court held that a
misdated notice that favored the public by shortening the term did not result in
forfeiture. The court emphasized that such errors, while technically incorrect, did not
mislead the public and therefore did not justify invalidation.

B. Codification in 17 U.S.C. § 406(b) and Legislative History

Although 17 U.S.C. § 406(b) was enacted as part of the 1976 Copyright Act and applies to
post-1978 works, the House Judiciary Committee Report (H.R. Rep. No. 94-1476, at 146
(1976)) makes clear that this provision “adopts the established judicial principle” that
an antedated notice causes the copyright term to run from the year in the notice. The
U.S. Copyright Office’s Circular 15A echoes this understanding, stating: “The term of
copyright for works published with a year date in the notice that is earlier than the
actual date of publication is computed from the year date in the copyright notice.” See
also Compendium of U.S. Copyright Office Practices, Third Ed. § 2115.2(B) (term for
pre-1978 works determined by antedated notice year).

Thus, even though § 406(b) does not directly apply to pre-1978 works, it codifies a
principle that was already well-established under the 1909 Act and its judicial
interpretation.

C. Application to Little Daddy

Assuming the renewal was valid, the maximum term of protection under current law
(28-year initial term plus 67-year renewal term, would have expired on December 31,
2025. Therefore, as of January 1, 2026, the film is in the public domain.

D. Notice Requirements for Motion Pictures

While the Copyright Act of 1909 did not expressly list Class L motion picture
photoplays among the categories for which a year date was required in the copyright
notice, it was common practice to include a year date in motion picture notices, and
the year date—when present—has legal significance for term computation. The U.S.
Copyright Office has long stated that when a work is published with a year date in the



notice that is earlier than the actual year of publication, the term is computed from
the year in the notice, rather than the year of first publication.

Consistent with that guidance, the antedated-notice rule is best understood as a
general notice-based term-computation principle rather than a doctrine confined to
particular media. The underlying rationale—protecting the public’s ability to rely on
the information conveyed by the notice—applies with equal force where a motion
picture notice includes a year date. Accordingly, even if the year date was not strictly
required for Class L works, once a year date is included in the notice, it provides the
relevant benchmark for computing the copyright term under the established rule
described above.

1ll. DMCA Section 1201 and Anti-Circumvention Claims

ClassicFlix's notice also appears to invoke the DMCA's anti-circumvention provisions
(17 U.S.C. §1201) on the theory that the Commons file was sourced from an encrypted
Blu-ray release. However, whatever the merits of any anti-circumvention allegation, it
does not neatly fit within the § 512 notice-and-takedown framework, which is designed
to address claims of copyright infringement—i.e., unauthorized exercise of one of the
exclusive rights protected by Title 17. A takedown notice under §512(c)(3) must
include, among other things, a statement that the complaining party has a good-faith
belief that the complained-of use “is not authorized by the copyright owner, its agent,
or the law,” reflecting that the process targets allegedly infringing uses.

By contrast, § 1201 creates a distinct cause of action focused on circumventing “a
technological measure that effectively controls access to a work protected under this
title” In Chamberlain Grp., Inc. v. SRylinRk Techs., Inc., 381 F.3d 1178, 1196-97 (Fed. Cir.
2004), the court cautioned against construing § 1201 as a freestanding “property right”
untethered from copyright’s core infringement framework, and emphasized that § 1201
liability should not be divorced from the question whether the challenged conduct
enables or facilitates unauthorized uses that copyright law would prohibit. Allegations
of circumvention therefore raise questions that are separate from (and not resolved
by) the § 512 infringement analysis—particularly where the material at issue is claimed
to be in the public domain.

Here, the removed file is a copy of the underlying film. If, as explained above, the film
itself is in the U.S. public domain, then hosting and distributing that film does not
infringe any subsisting copyright in the film as a work of authorship. To the extent
ClassicFlix contends that the file necessarily embodies protectable elements from its
Blu ray release (for example, unique authored material included on the disc), that is a
different and more specific allegation than “the film is copyrighted,” and it would need
to be supported by identification of the copyrighted material allegedly copied and an
explanation of how the Commons file reproduces that protected expression.
Accordingly, the § 512 takedown should rise or fall on whether the file infringes a valid
copyright in the content of the file; any § 1201 circumvention theory, if pursued at all,



would be a separate claim requiring separate legal and factual showings.

IV. Consent to Jurisdiction
In accordance with 17 U.S.C. § 512(g)(3)(D), | hereby consent to the jurisdiction of the
Federal District Court for the Northern District of California (where the Wikimedia
Foundation is located), and | will accept service of process from the complainant
(ClassicFlix) or their agent.

V. Good Faith Statement

| swear, under penalty of perjury, that | have a good faith belief that the material was
removed or disabled as a result of a mistake or misidentification of the material to be
removed, for the reasons explained above.

VI. Request for Restoration

In light of the above, | respectfully request that Wikimedia Commons restore the file
“Little Daddy (1931).webm” at the earliest opportunity. If the Foundation determines
that, as a community administrator rather than the original uploader, | lack standing
as the “subscriber” to file this counter-notice, | urge the Foundation to consider the
substance of the above and take appropriate action on its own initiative to protect the
public domain. The DMCA was never intended to suppress access to public domain
materials, and correcting this erroneous takedown would uphold both the letter and
spirit of the law.

Thank you for your attention to this matter. Please let me know if any further
information is required.

Sincerely,

Jonatan Svensson Glad

SWEDEN





