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HONG KONG SPECIAL ADMINISTRATIVE REGION

ORDINANCE No. 129 oF 1997

@ TUNG Chee-hwa

Chief Executive
28 August 1997

An Ordinance to provide for the establishment of the Electoral Affairs
Commission as a body corporate, for the purpose of making
recommendations regarding the delineation of geographical constituencies
and demarcation of their boundaries and to be responsible for the conduct
and supervision of elections, and matters incidental thereto.

[29 August 1997]
Enacted by the Provisional Legislative Council.

PART I

PRELIMINARY

1. Short title

This Ordinance may be cited as the Electoral Affairs Commission
Ordinance.

2. Interpretation

(1) In this Ordinance, unless the context otherwise requires—
“by-election” (###%) means an election to fill a vacancy in a public body arising
other than from—

(a) the expiration of the term of office of all those members who are
to be elected under any electoral law as members of that public
body; or

(b) the dissolution of a public body;

“Chairman” (/%) means the person appointed under section 3(2) or the
person acting for him under paragraph 1(5) of Schedule 2;

“Chief Electoral Officer” (4 £5¥ £1F) means the person appointed as such
under section 9;
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“Commission” (% €) means the Electoral Affairs Commission established
by section 3;

“election” (2£2), subject to section 17, means an election held for the purpose of—

(a) electing the members of—
(i) the Legislative Council;
(ii) a body which is the successor to—
(A) the Provisional Urban Council; or
(B) the Provisional Regional Council; or
(iii) those bodies which are successors to the Provisional District
Boards;
(b) electing the members of the election committee;

“election committee” (3EEZ S €) means the election committee constituted
under an electoral law for the purpose of returning persons in accordance
with that law, as members of the Legislative Council;

“elector” (#E) means a person whose name appears on a register of persons
entitled, under any electoral law, to vote at an election;

“electoral law” (3£27%) means any law in force providing for the election of —

(a) the members of a public body; or
(b) the members of the election committee;
“function” (B8E) includes a power and a duty;
“General election” (¥:j£#242) means an election held for the purpose of—
(@) electing all the members of the first Legislative Council; or
(b) filling the vacancies in the Legislative Council following a
dissolution of that Council;

“geographical constituency” (#7#E[E), subject to section 17, means a
geographical area having separate representation (whether by one or more
members) in a public body;

“Legislative Council” (32i%€) means the Legislative Council of the Hong
Kong Special Administrative Region;

“member of the Commission” (#% & i &) includes the Chairman;

“political body” (B E ) means—

(a) a political party or an organization that purports to be a
political party; or

(b) an organization whose principal function or main object is to
promote or prepare a candidate for an election;

“Provisional District Board” (HiFf[E#% &) has the meaning assigned to it by the
Provisional District Boards Ordinance (Cap. 366);

“Provisional Legislative Council” (i 2. € ) means the Provisional
Legislative Council of the Hong Kong Special Administrative Region,

“Provisional Regional Council” (iR BUS) has the meaning assigned to
it by the Provisional Regional Council Ordinance (Cap. 385);

“Provisional Urban Council” (EiFfTi7BU5) has the meaning assigned to it by
the Provisional Urban Council Ordinance (Cap. 101);
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“public body” (AR #&) means a body referred to in paragraph (a)(i), (ii) or
(iii) of the definition of “election”;

“Selection Committee” (%% E€) means the Selection Committee referred to
in the Decision of the National People’s Congress on the Method for the
Formation of the First Government and the First Legislative Council of
the Hong Kong Special Administrative Region adopted at the Third
Session of the Seventh National People’s Congress on 4 April 1990.

(2) For the avoidance of doubt it is declared that “election” within the
meaning of paragraph (a) of the definition of it includes a by-election.

(3) Any reference in this Ordinance to the performance of a function
includes a reference to the performance of a duty or exercise of a power, as the
case may require.

PART II

ESTABLISHMENT OF COMMISSION

3. Establishment and membership

(1) There is established by this section a body corporate by the name of
the Electoral Affairs Commission which may sue and be sued in that name.

(2) The Commission shall consist of—

(a) a Chairman; and
(b) 2 other members,
appointed by the Chief Executive in accordance with this section.

(3) The person appointed as Chairman under subsection (2)(a) must be a
Judge of the High Court and he must be so appointed in consultation with the
Chief Justice of the Court of Final Appeal.

(4) Subject to subsection (5), only a person who has the right to vote
under Article 26 of the Basic Law may be appointed or hold office as a
member of the Commission.

(5) A person is not eligible for appointment as a member of the
Commission or to hold office as such—

(@) if he is nominated as a candidate for election as Chief Executive;
(b) if he is a member of the Selection Committee;
(c) if he is or becomes a member of the Election Committee referred
to in Annex I to the Basic Law;
(d) if he is or becomes—
(i) a member of the Executive Council;
(i) a member of the Provisional Legislative Council or the
Legislative Council;
(i) a member of the Provisional Urban Council or the
Provisional Regional Council or a body which is the
successor to either of those Councils;
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(iv) a member of—
(A) a Provisional District Board; or
(B) any of those bodies which are successors to the
Provisional District Boards; or
(v) a member of any political body;

(e) if he is or becomes a person described in Part II of Schedule 1;

(f) if, in the opinion of the Chief Executive, he is or becomes
actively engaged in politics;

(g) if he holds a judicial office (other than that of a Judge of the
High Court) within the meaning of section 2(1) of the Pension
Benefits Ordinance (Cap. 99);

(k) if he is or becomes a member of any national, regional or
municipal congress, legislature, assembly or council of any place
outside Hong Kong;

(i) if he is or becomes a member of —

(i) the National Committee of the Chinese People’s Political
Consultative Conference; or

(ii)) a Local Committee of the Chinese People’s Political
Consultative Conference;

(j) if he is or becomes a member of the armed forces of the Central
People’s Government or any other country;

(k) if, within the 4 years immediately before the date of appointment
(were he to be appointed), he—

(i) has been nominated as a candidate in the election of the
Chief Executive;
(ii) has been a member of the Selection Committee;
(iii) has been a member of the Election Committee referred to in
Annex I to the Basic Law;
(iv) has been a member of the Executive Council;
(v) has been a member of the Executive Council which existed
before 1 July 1997,
(vi) has—
(A) been nominated as a candidate;
(B) acted or been appointed as the agent of a candidate;
or
(C) subscribed in any capacity to the nomination of a
person as a candidate,
in an election;
(vii) has been a member of the Legislative Council;
(viii) has been a member of the Provisional Legislative Council,
the Provisional Urban Council, the Provisional Regional
Council or a Provisional District Board;
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(ix) has been a member of any body which is the successor to
the Provisional Urban Council or the Provisional Regional
Council or any of those bodies which are successors to the
Provisional District Boards;
(x) has been a member of the election committee;
(xi) has been a person described in Part III of Schedule 1; or
(xii) in the opinion of the Chief Executive, has been otherwise
actively engaged in politics;
() if, within the 4 years immediately before the date of appointment
(were he to be appointed), he has been a member of—
(i) any national, regional or municipal congress, legislature,
assembly or council of any place outside Hong Kong;
(ii) the National Committee of the Chinese People’s Political
Consultative Conference; or
(i) a Local Committee of the Chinese People’s Political
Consultative Conference.
(6) An appointment under subsection (2) shall be for a period—
(a) which shall not exceed 5 years or be less than 3 years; and
(b) specified by the Chief Executive at the time of appointment.

(7) The Chairman and other members of the Commission shall be
entitled to such remuneration and allowances as are determined by the Chief
Executive.

(8) The Chief Executive shall give notice in the Gazette of any
appointment under subsection (2) as soon as practicable after that
appointment.

(9) Schedule 2 applies in respect of the Commission.

(10) Subsections (4) and (5) (other than subsection (5)(g)) apply in respect
of a member of a committee established or appointed under section 7(1)(g),
subject to necessary modifications, as if they apply in respect of a member of
the Commission.

PART III

FuNcTIONS, POWER AND DUTIES OF COMMISSION

4. Functions of Commission

The functions of the Commission are—
(@) to consider or review the boundaries of geographical
constituencies for the purpose of making recommendations
under Part V;
() to be responsible for the conduct and supervision of elections;
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to be responsible for the conduct and supervision of the process

for the formation of the election committee;

without limiting the generality of paragraphs (b) and (c), to—
(i) supervise the registration of electors;

(ii) regulate the procedure at an election; and

(iii) conduct or supervise promotional activities relating to

registration of electors;

to keep under review the matters referred to in paragraphs (b),

(c) and (d);

to report to the Chief Executive on any matter relating to

elections and any process for the formation of the election

committee;

to perform any other function it may perform or is required to

perform under this or any other Ordinance; and

to generally make arrangements, take such steps or do such

other things as it considers appropriate for the purpose of

ensuring that elections and any process referred to in paragraph

(¢) are conducted openly, honestly and fairly.

5. General powers of Commission

The Commission may—

(a)
(b)
()

(d)

(e

(N
(&)

acquire, hold or dispose of property of any description;
publish any material and distribute or sell such material;
make standing orders to regulate the conduct of its business or
procedures
in performing its functions under Part V, require from any
appropriate public authorlty or public officer, any information
which it considers is reasonably required for the purpose of
estimating the population of Hong Kong or any area of Hong
Kong;
without limiting the generality of section 6(3), bring to the notice
of the appropriate authority or person, with or without
comments—

(i) any complaint received by the Commission; or

(ii) any occurrence which it considers is a material irregularity,
in respect of an election or process for the formation of the
election committee;
exercise the powers conferred on it by any other Ordinance; and
do such other incidental act or thing or exercise such powers as
it considers necessary or expedient for the performance of its
functions under this or any other Ordinance.
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6. Commission to issue guidelines

(1) The Commission may issue—

(@) guidelines relating to—

(i) the conduct or supervision of or procedure at an election;
(i) the activities, in connection with an election, of—
(A) a candidate;
(B) an agent of a candidate or any other person assisting a
candidate; or
(C) any other person;
(i) the conduct or supervision of or procedure relating to the
formation of the election committee;

(b) without affecting the generality of paragraph (@), guidelines
relating to election expenses or the.display or use of election
advertisements or other publicity material in connection with an
election; and

(¢) guidelines relating to the procedure for making a complaint
referred to in subsection (3).

(2) The Commission shall consult the public in relation to the guidelines
referred to in subsection (1), in such manner as it may determine, unless it
considers that such consultation is not practicable due to the existence of an
urgent need to issue, revoke or amend a guideline.

(3) The Commission shall consider as soon as reasonably practicable,
any complaint relating to a guideline issued under subsection (1), and make
any decision or, subject to subsection (4), take such action (including the
issuing of a reprimand or censure), as it considers appropriate in respect of
such a complaint.

(4) Before the Commission reprimands or censures any person under
subsection (3), it shall make a reasonable effort to contact that person and give
a reasonable opportunity for that person to make representations to the
Commission as to why the reprimand or censure should not be issued.

7. Regulations

(1) The Commission may, by regulation, provide for the following—
(a) the—

(i) registration of electors;

(i) determination (where applicable) of —
(A) the appropriate constituency; or
(B) in the case of the election committee, the appropriate

sectors or subsectors,

for such registration;
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(iii) form, compilation, revision and correction, and the manner
of publication of the register of persons entitled under any
electoral law to vote at an election; and

(iv) ascertainment of qualifications of electors;

(b) the conduct or supervision of, and procedure at any election;

(c) the conduct or supervision of, and procedure for the formation
of the election committee;

(d) without limiting the generality of paragraphs () and (¢)—

(i) the procedure for the nomination of candidates in an
election, including provision for consent by a candidate for
nomination, and withdrawal of a nomination;

(i) the procedure for lodging a deposit in respect of the
nomination of a candidate;

(iii) the appointment by the candidate, of agents and other
persons to assist him in an election and matters relating to
such appointments;

(iv) the designation of polling stations;

(v) the supervision of polling stations and the regulation of the
ballot;

(vi) the procedure or procedures for voting and counting at an
election;

(vii) the designation and supervision of counting stations;

(viii) the declaration and publication of results of an election;

(ix) the disposal of ballot or other papers after an election; and

(x) the making of a report to the Commission by any person, or
any person specified in the regulations, regarding any
occurrence considered by such a person as an irregularity
relating to an election, the poll or a counting of the votes;

(e) the appointment and conduct of persons authorized to incur
election expenses on behalf of candidates and matters relating to
the display or use of election advertisements or other publicity
materials relating to an election;

(f) the Commission or such other person specified in the regulations
to require any information reasonably required in respect of any
matter referred to in paragraph (a), from a person or a class or
description of persons specified in the regulations;

(g) the establishment or appointment of committees (including or
consisting of a person or persons other than members of the
Commlsswn) and provide for the functions, proceedings and

lation of those committees;

h) the /countermandmg 'of an election on the ground of the death or
disqualification of-a candidate;

(i) the determination or specification of forms; and



A386 1997 S 2 129 $RAEH] RETHE LG4

() —ME HEAAAET A G5 ST (T 2 820k B I SO B B ER AT
RN EK » FTEBX -
(2) TERIEMMEE 3) HWGELT » BEG I LBH » si—
(a) 2
b #®E;®
(00 BEBRIFE(CHE,
ERREENERTHERANARSRUTEEMMETRG R EZHRE - T8 -
RS BRERENERT TUEHERE » TEhkc— "
() BAHRRBXEMBELRABNR ;
(i) BRL - AHBARHEMAEEARZEMNE ; 5
(i) BEFHEZBHANABESERNZEESE  BERSENAREENR
REZIEIER -
(3) BQ)FABERAR TREEHE S/ E G) KRR WE I —
(a) —IE#mBeEIERRaPR4E ;
() —HEBEHEBR T MEERERE
() BRTBRRERERTERNEEEE ; =X
(i) EEFEREHEEEE
ol g=iop: 2T -C R iE
() M—ERERER (0) BAERMBREMETHRE (FEMEREET
) SR EEAE -
4 BREGHEIT LR BUTEETEEREL—
(@ () HREE QXEHRFEHES  BRERYEEE-EAFHEE
&
(i) fniREE - BRI EER GRBMTHERNE) RESE (2)(ii) ZKFEl
HTHESHRE - #E—EAEER B FE B e 2 XeFHa
B MR EMEN » HIAEL—HEREBE B RN 14
KMFBE '
(b) MH—IEBEEERE O)b) TR EE , S ER ERES
HHEMBEEMETHR RN ERESHE GENRFEEdEmE
EHRBRNRBIC TR EEGHEE LS (2)3) XA 82 1t 4938 i 71 1 HH §9)

ELECTORAL AFFAIRS COMMISSION Ord. No. 129 of 1997 A387

(j) generally providing for the better carrying into effect the
provisions and purposes of this Ordinance or any electoral law.
(2) Subject to subsection (3), the Commission may make regulations to
provide for the postponement or adjournment of—
(a) an election;
(b) the poll; or
(¢) the counting of votes (“the count™),
where the Commission or any person specified in the regulations is of the
opinion that the election, the poll or the count is likely to be or is being
obstructed, disrupted or undermined or seriously affected by—
(i) a typhoon or other climatic condition of a serious nature;
(i) riot or open violence or any other occurrence of public danger; or
(iii) an occurrence which appears to the Commission or the specified
person to be a material irregularity relating to the election, the
poll or the count.
(3) Subsection (2) shall not be construed as empowering the Commission
to postpone or adjourn—
(a) a General election;
(b) in relation to—
(i) a body which is the successor to the Provisional Urban
Council or the Provisional Regional Council; or
(ii) those bodies which are successors to the Provisional District
Boards,
an election to elect all those members who are to be elected under
any electoral law as members of that body or bodies; or
(c) the poll (at all the polling stations) or the count in respect of a
General election or an election referred to in paragraph (b),
on any ground referred to in subsection (2)(ii).
(4) The Commission may by regulation provide for—
(@) the appointment of a new date—
(i) for an election, the poll or the count postponed or
adjourned pursuant to subsection (2); and
(i) which shall be not later than 2 days from the original date
fixed for the election, the poll or the count, as the case may
be, in the case of a postponement or adjournment on a
ground referred to in subsection (2)(iii) and not later than
14 days from the original date in any other case;
(b) the procedure for the postponement or adjournment of a
General election or an election referred to in subsection (3)(b) or
the poll or the count in respect of a General election or such
other election, on any ground referred to in subsection (2)(ii) by
the authority or person who has power under any electoral law
to effect the postponement or adjournment, and the procedure
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for the appointment of a new date for the election, the poll or
the count by that authority or person; and

(c) the appointment of a date (being a date not later than 60 days from
the date on which the countermanded election would have been
held) to hold an election in place of a countermanded-election.

(5) Regulations under this section may provide that any comtravention of
a requirement in or made under the regulations is an offence and is punishable
by a fine not exceeding level 2 or imprisonment not exceeding 6 months.

(6) Regulations under this section may provide that—

(@) where a body corporate is convicted of an offence under these
regulations and the offence is proved to have been committed
with the consent, connivance of, or was attributable to the
neglect or omission on the part of a director, manager, secretary
or any other person concerned in the management of the body
corporate, the director, manager or secretary or that other
person is liable for the offence; and

(b) where a partner of a partnership is convicted of an offence and it
is proved that the offence was committed with the consent or
connivance of, or was attributable to the neglect or omission on
the part of any other partner or person concerned in the
management of the partnership, the partner or that other person
1s liable for the offence.

(7) In this section, “constituency” (R 3E£AH]) means—

(a) a geographical constituency; or

(b) a constituency of any other description by which one or more
members may be returned to the Legislative Council under any
electoral law.

8. Report on elections

(I) Subject to subsection (5), within 3 months, or such longer period as
the Chief Executive may allow in any particular case, of the conclusion of an
election, the Commission shall make a report to the Chief Executive on
matters relating to that election in respect of which the Commission has any
function under this or any other Ordinance.

(2) Without limiting the generality of subsection (1), a report under that
subsection shall include a report on any complaint made to the Commission in
connection with that election.

(3) The Chief Executive may require the Commission to—

(@) make a report to him in respect of any matter specified by him
relating to an election; or
(b) conduct a review into any such matter and make a report to him,
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within a reasonable period specified by him (generally or in a particular case)
and such a report shall be in addition to a report referred to in subsection (1).

(4) The Commission shall comply with any requirement made under
subsection (3).

(5) Where the election supervised by the Commission is a General
election, the report under subsection (1) must include a report on the
formation of the election committee but the period for making that report shall
begin only on the conclusion of the General election.

PART IV
GENERAL PROVISIONS RELATING TO COMMISSION

9. Chief Electoral Officer

(1) The Commission shall perform its functions through a Chief
Electoral Officer who shall be appointed by the Chief Executive.

(2) For the purposes of subsection (1), the Chief Electoral Officer shall,
under the direction of the Commission, do all acts and things necessary for
implementing the decisions of the Commission.

(3) The Chief Electoral Officer shall be provided with such staff as may
be required.

(4) The Chief Electoral Officer—

(a) shall, subject to subsection (5), attend the meetings of the
Commission; and

() may attend any meeting of a committee established or appointed
pursuant to section 7(1)(g).

(5) A representative of the Chief Electoral Officer may attend any
meeting of the Commission or any meeting referred to in subsection (4)() in
the place of the Chief Electoral Officer with the consent of the person presiding
at the meeting.

10. Appointees of Commission

A member of the staff provided under section 9(3) or a person appointed
by the Commission shall be regarded as a public servant.

11. Delegation

The Commission may delegate any of its functions, whether under this or
any other Ordinance, other than the power to issue guidelines under section
6(1), make regulations under section 7 a duty to make a report under section 8
or its functions under Part V, to the Chief Electoral Officer or any other
person it considers fit.
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12. Expenses, payments, etc.

(1) All expenses properly incurred by—

(@) the Commission, a member of the Commission or the Chief
Electoral Officer in the performance of any function under this
or any other Ordinance; or

(b) any other person in the performance of any function under this
Ordinance,

shall be payable out of the general revenue.
(2) Any remuneration or allowance payable under section 3(7) shall be
payable out of the general revenue.

13. Members disqualified from nomination

(1) Subject to subsection (2)—
(@) a member, during his term of office, is disqualified from—
(i) being nominated as a candidate for election as Chief
Executive;
(i) becoming a member of the Election Committee referred to
in Annex I to the Basic Law; or
(i) becoming a member of the Executive Council;
(b) a member, during his term of office, is disqualified—
(i) from—
(A) being nominated as a candidate;
(B) acting or being appointed as agent of a candidate;
(C) subscribing in any capacity to the nomination of a
candidate,
in an election;
(i) from being a member of the election committee;

(c) a person who has ceased to hold office as a member of the
Commission is disqualified during the period of 4 years
beginning on the date he ceases to hold office, from—

(i) being nominated as a candidate for election as Chief
Executive;
(i1) becoming a member of the Election Committee referred to
in Annex I to the Basic Law;
(i) becoming a member of the Executive Councﬂ
(iv) holding office as a member of—
(A) the Provisional Legislative Council or the Legislative
Council;
(B) the Provisional Urban Council or the Provisional
Regional Council or a body which is the successor to
either of those Councils; or



A394 1997 E 55 129 34551 EEEEZE Bk

(C) HirIm & i 3k B 1 A% SR B e e SR e T R A R L B 1Y
B
(v) 7EBREEPIBIRZ B i AERS 5
(vi) FR BT B ANREARERTAEEANRIEANERE
(vii) #EBEERF LTI H 4B RBFERAMNER ;5 &,
(viil) ¥{THEERE B EH BIER -
Q) MNEZETRESNAMAEERTHY 4 XRPEEREERE > B Q)
HHRESL AR AEA
3 &) K Q FAEFEELENEUSE  MREE 7)) R IREHNESR
EHMETER > —WHRTGNEMEA -

14. B

(D (0 BHEGEFAREFENTIRATRBIATABROISUL T H Ao PG T A Ry
B HAF H R AR RS SBULMEERE -
(b) AT AR AAE YT AT AT ARG T KBRS H o AR
CBRAELER  BBUEMAEEE -
() EARRE 1) FE—BENERT. REARHEFEN S - EEMEER
HAOTE R A © BT > BRI S(e) MetE ihi BT T BT 3 0 B AR 48
55 6(3) oA B AR AL HIE » I H S EHHE o

15. FRERESRBFTH
ERATAKEA

BREGAGESBUNNZRBASREAN > FABHEAZEBUTH MM - #%
PEEARHE -

16. RBEFMEARESEN

(1) ARAAR AR UT Y > FARRAZEENES - BEER
A > BSEMZERMEK T > SRAZERNNE > A ERETEE —

ELECTORAL AFFAIRS COMMISSION Ord. No. 129 of 1997 A395

(C) a Provisional District Board or any those bodies which
are successors to the Provisional District Boards;
(v) being nominated as a candidate in an election;
(vi) acting or being appointed as the agent of a candidate in an
election;
(vii) subscrlbmg in any capa01ty to the nomination of a
candidate in an election; or
(viii) being a member of the election committee.
(2) Subsection (1) shall not apply in relation to a person who ceases to
hold office as a member within 14 days of the date of his appointment.
(3) Subsections (1) and (2) shall apply in relation to a member of a
committee established or appointed under section 7(1)(g), subject to necessary
modifications, as if they apply in relation to a member of the Commission.

14. Tmmunity

(1) No liability shall be incurred by—

(@) the Commission in respect of anything done, or omitted to be
done, by it in good faith in the performance of a function or the
purported performance of a function under this or any other
Ordinance; or

(b) any other person in respect of anything done, or omitted to be
done, by him in good faith in the performance of a function or
the purported performance of a function under this Ordinance.

(2) Without limiting the generality of subsection (1), it is declared
that for the purposes of the law of defamation, any comment made under
section 5(e) or the publication of any matter relating to a complaint made
under section 6(3), in any communication, report or statement, in writing or
otherwise, shall be absolutely privileged.

15. Commission not to be regarded servant
or agent of Government

The Commission shall not be regarded as a servant or agent of the
Government or as enjoying any status, immunity or privilege of the
Government.

16. Unauthorized use of Commission name

(1) A person shall not incorporate, form, be a director, office bearer or
organizer of, or work in connection with, or be a member of, any body of
persons, whether corporate or unincorporate, which without the written
consent of the Commission—
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(a) holds itself out to be—
(i) the Commission or a part thereof or
(i) in any way connected or associated -with the Commission;
(b) uses the title “Electoral Affairs Commission” or “#HEMER
&7 or a title in any language which so closely resembles that title
" so as to be capable of mlsleadlng any person into believing that
the body of persons is—
(i) the Commission or a part thereof; or
(i) in any way connected or associated with the Commission.
(2) Any person who contravenes subsection (1) commits an offence and
is liable—
(a) on summary conviction; to a fine at level 2 and to imprisonment
for 3 months; and
(b) on conviction on indictment, to a fine. at level 4 and to
imprisonment for 6 months.

PART V

RECOMMENDATIONS OF COMMISSION

17. Definitions

(1) In this Part—

“election” (%) means an election to elect all the members to be returned to
the Legislative Council by all the geographical constituencies;

“geographical constituency” (#77#&) in relation to an election means a
geographical area having separate representation (whether by one or more
members) in the Legislative Council;

“population quota” (## A 3%, in relation to an election, means the total
population of Hong Kong divided by the total number of members to be
returned by all the geographical constituencies in that election.

(2) Any reference to the population of Hong Kong in this Part shall be
construed as a reference to the population of Hong Kong as estimated by the

Commission under section 20(6).

18. Report on boundaries

(1) The Commission shall submit to the Chief Executive, in accordance
with this section, and in relation to any election, a report containing—
(@) recommendations as to the delineation of geographical
constituencies for the purposes of that election;
(b) the name by which the Commission recommends that each such
constituency be known;
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(¢) the reasons for the recommendations;

(d) without. affecting the generality of paragraph (c), where the
Commission departs from the strict application of section
20(1)(b) pursuant to section 20(5), an explanation relating to
such departure; and

(e) where the Commission receives any representations under
section 19(5), the representations, or a summary of them, as the
Commission considers appropriate in each case.

(2) The recommendations under subsection (1) shall be made with
reference to a map or maps—

(a) showing the demarcation of the boundaries of each proposed
geographical constituency;

(b) supplemented, where the Commission considers it appropriate,
by a description, whether by reférence to the map or maps, or
otherwise of any boundary shown on such map or maps,

which shall be submitted with the report.
(3) A report referred to in subsection (1) shall be submitted—

(a) in respect of the first election to be held after the commencement
of this section, not later than 31 October 1997; and

(b) in respect of each subsequent election, not later than 12 months
before the date of the election to which the report relates.

(4) The Chief Executive may extend the period referred to in subsection
(3)(a), or in any particular case, the period referred to in subsection (3)(b).

19. Provisional recommendations

(1) The Commission shall, when it has provisionally determined the
recommendations it proposes to make for the purposes of section 18 in respect
of any election, and before it submits a report under that section in respect of
that election, cause a map or maps—

(a) showing the delineation of the proposed geographical
constituencies and the demarcation of their boundaries; and
(b)) with a name assigned to -each proposed geographical
constituency,
to be exhibited, for a period of not less than 30 days, for inspection by the
public at reasonable hours and free of charge, at any place considered
appropriate by the Commission for such purpose.

(2) The Commission shall give notice in the Gazette of the place and
hours at which the map or maps may be so inspected and specify in the notice
an address to send any representations in writing for the purposes of this
section.
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(3) The Commission may, where it considers it appropriate, make
available for inspection under subsection (1), a description of any boundary
shown on a map or maps exhibited under that subsection.

(4) Any person may make representations to the Commission regarding
the proposed recommendations within the period of 30 days beginning on the
date a notice under subsection (2) is published in the Gazette.

(5) Representations for the purposes of this section may be made in
writing (including by facsimile transmission) or at any meeting held under
subsection (6).

(6) The Commission may hold meetings for the purpose of receiving
representations under this section and any such meeting shall be open to the
public except where the Commission considers it desirable that the meeting
should not be open to the public. :

(7) The Commission—

(a) shall notify the public in such manner as it thinks fit, of the
date, time and place of a meeting to be held under subsection (6);
and

(b) may adopt such procedures as it thinks fit in respect of such a
meeting.

(8) The Commission shall have regard to any representations made
under this section when making recommendations under section 18.

(9) In their application to the first provisional recommendations made after
the commencement of this section, subsections (1) and (4) shall be read as if—

(@) a reference to 14 days were substituted for the reference to 30
days in subsection (1); and

(b) a reference to not less than 14 days were substituted for the
reference to 30 days in subsection (4).

20. Criteria for making recommendations

(1) In making recommendations for the purposes of this Part, the
Commission shall—

(@) ensure that the extent of each proposed geographical
constituency is such that the population in that constituency is as
near as is practicable to the number which results (“the resulting
number”) when the population quota is multiplied by the
number of members to be returned to the Legislative Council by
that geographical constituency pursuant to any electoral law;

(b) where it is not practicable to comply with paragraph (@) in
respect of a proposed geographical constituency, ensure that the
extent of the constituency is such that the population in that
constituency does not exceed or fall short of the resulting number
applicable to that constituency, by more than 15% thereof.
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(2) In making such recommendations the Commission shall ensure that
each proposed geographical constituency is constituted by 2 or more
contiguous whole declared areas.

(3) In making such recommendations the Commission shall have regard

to—
(a) community identities and the preservation of local ties; and
(b) physical features such as size, shape, accessibility and
development of the relevant area or any part thereof.
(4) In making such recommendations the Commission shall have regard
to—

(a) existing boundaries of Districts; and

(b) existing boundaries of the Urban Council Area and the Regional
Council Area.

(5) The Commission may depart from the strict application of
subsection (1)(a) or (b) only where it appears that a consideration referred to in
subsection (3) renders such a departure necessary or desirable.

(6) The Commission shall, for the purposes of subsection (1)—

(a) endeavour to estimate the total population of Hong Kong or
any proposed constituency, as the case may be, in the year in
which the election to which the recommendations relate, is to be
held; and

(b) 1if it is not practicable to comply with paragraph (a), estimate the
population of Hong Kong or the geographical constituency, as
the case may be, having regard to the available information
which is the best possible in the circumstances for the purpose of
making recommendations.

(7) In this section—

“declared area” (EE# Ei%) means an area delineated in the Schedule to the
order entitled “Declaration of Constituencies (Districts) Order 1994” and
published in the Gazette as L.N. 93 of 1994 on 18 February 1994;

“District” (Hul2) has the meaning assigned to it by the Provisional District
Boards Ordinance (Cap. 366);

“Regional Council Area” (B ATESEER) has the meaning assigned to it by
the Provisional Regional Council Ordinance (Cap. 385);

“Urban Council Area” (THBUS#ER) has the meaning assigned to it by the
Provisional Urban Council Ordinance (Cap. 101).

21. Consideration of report

A report or maps received by the Chief Executive under section 18 or
22(2) shall be considered by the Chief Executive in Council as soon as
practicable after such receipt.
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22. Return of report

(1) The Chief Executive may, after the Chief Executive in Council has
considered a report submitted under this Part, return the report for further
consideration by the Commission of any recommendation contained in it.

(2) Where a report is returned under this section, the Commission shall
make another report to the Chief Executive within such period as is specified
by the Chief Executive.

(3) The Chief Executive. may return under this section the first report
submitted under a particular election or a further report submitted following
the return of a report.

(4) Section 18 shall apply in relation to a report submitted under
subsection (2) subject to necessary modifications and as the circumstances may
require.

(5) In this section, any reference to the return of a report includes a
reference to the return of a part of a report or a map or maps submitted with
a report, and this section shall be construed and have effect accordingly.

23. Tabling of report

(1) The Chief Executive shall cause a report, map or maps submitted
under section 18 or 22(2) to be laid on the table of the Provisional Legislative
Council or the Legislative Council, as the case may be, within 30 days of the
submission thereof.

(2) If any period referred to in subsection (1) would, but for this
subsection, expire after the end of a session or a dissolution of the Legislative
Council, and before the day of its second meeting in the next following session,
that period shall be extended and expire on the day after such second meeting.

Consequential Amendments

Prevention of Bribery Ordinance

24. Schedule amended

The Schedule to the Prevention of Bribery Ordinance (Cap. 201) is
amended by adding—
“85. Electoral Affairs Commission.”.
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SCHEDULE 1 [s. 3]
PART I

In this Schedule—

“former Ordinance” (SCRI%#]) means the Ordinance known immediately before 1 July 1997 as
the Boundary and Election Commission Ordinance (Cap. 432);

“repealed Ordinance” (¥ EEF%#) means the Ordinance known immediately before 1 July 1997
as the Electoral Provisions Ordinance (Cap. 367).

PART II

The persons disqualified under section 3(5)(e) of this Ordinance from appointment or holding
office as a member of the Commission are—
(@) a person who is an employee or servant of— -
@) Lthe Provisional Legislative Council or the Legislative Council or a committee of
any such Council; S
(ii) the Provisional Urban Council, the provisional Regional Council or the
commiittee of such Council;
(iii) a body which is the successor to a Council referred to in sub-subparagraph (ii)
or a committee of any such body; or
(iv) a member of any political body; and
(b) persons who would have been disqualified from nomination as a candidate at an
election within the meaning of the repealed Ordinance under the following sections
of the répealed Ordinance—
(i) section 19(1)(a);
(ii) section 19(1)(aa);
(i) section 19(I)(ae) (except persons holding an office specified in item 4 of the
Schedule to the repealed Ordinance);
(iv) section 19(1)(b);
(v) section 19(1)(c);
(vi) section 19(1)(d);
(vii) section 19(1)(da);
(viii) section 19(1)(f);
(ix) section 19(1)(g);
(x) section 19(1)(%);
(xi) section 19(2).

PART III

A person disqualified under section 3(5)(k)(xi) of this Ordinance is a person who would have
been disqualified from appointment or holding office under any of the following sections of the
former Ordinance—

(a) section 3(5)(c)();
(b) section 3(5)(c)(ii);
(¢) section 3(5)(c)(ii1);
(d) section 3(5)(c)iv);
(e) section 3(5)(c)(v).
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SCHEDULE 2 [ss. 2 & 3]
PROVISIONS APPLICABLE TO COMMISSION

1. (1) The Chairman or other member of the Commission shalljjsubject to this section—
(a) hold and vacate office in accordance with his terms of appointment; and
(b) on ceasing to hold office, be eligible for reappointment.

(2) The Chairman or other member of the Commission may at any time resign his office by
notice in writing to the Chief Executive, and the resignation shall take effect—

(a) from the date specified in the notice or on receipt of the notice by the Chief
Executive, whichever is later; or

(b) if no date is specified, on receipt of the notice by the Chief Executive.

(3) If the Chairman or other member of the Commission—
(a) is absent from Hong Kong for more than 6 months consecutively; or
(b) is in the opinion of the Chief Executive—
(i) incapacitated due to physical or mental illness; or
(ii) otherwise unable or unfit to discharge the functions of his office,
the Chief Executive may by notice in writing to him remove him from office.

(4) Where the office of the Chairman or other member becomes vacant, the Chief Executive
shall, as soon as practicable by notice published in the Gazette, appoint another person in his place
for a period specified by the Chief Executive at the time of appointment.

(5) If the Chairman or other member, due to absence from Hong Kong or any other reason,
is unable to perform the function of his office as the Chairman or other member for any period,
the Chief Executive may appoint, in the case of— ‘

(@) the Chairman, another member of the Commission;
(b) any other member, another person,
to act in the place of the Chairman or the other member, as the case may be, for that period.

(6) Section 3(4), (5) and (6) of this Ordinance shall apply to an appointment or
reappointment under subparagraph (1) or (4) and section 3(4) and (3) of this Ordinance shall apply
to an appointment under subparagraph (5).

(7) Where the Chairman or other member—

(a) resigns from office, the Chief Executive shall give notice in the Gazette of the
resignation as soon as practicable after receipt by the Chief Executive of the relevant
notice under subparagraph (2);

(b) ceases to hold office due to disqualification or removal, the Chief Executive shall
give notice thereof in the Gazette as soon as practicable.

(8) Where a member of the Commission (including the Chairman) ceases to hold office due
to disqualification pursuant to section 3(5)(f) or 3(5)(k)(xi) of this Ordinance, the cessation shall
be deemed to operate from the date of the notice under subparagraph (7).

2. (1) Subject to subparagraph (2), meetings of the Commission shall be held at such times and
places as may be determined by the Chairman.

(2) The Commission shall hold a meeting at least once every 12 months.

(3) Subject to subparagraph (6), at any meeting of the Commission the Chairman and 1
member shall form a quorum.

(4) At any meeting of the Commission—

(@) the Chairman shall preside;

(b) any question shall be decided by the majority of the votes of those present and
voting; and

(¢) in case of an equality of votes, the Chairman shall have a casting vote.

(5) Without prejudice to section 9 of this Ordinance, a person who is not a member may
attend a meeting of the Commission with the consent of the Chairman or if so provided in the
standing orders made under section 5 of this Ordinance, but such a person or the Chief Electoral
Officer and his representative attending a meeting under section 9 of this Ordinance shall not be
entitled to vote at a meeting of the Commission.

(6) Any decision relating to—

(a) the issue of guidelines under section 6(1) of this Ordinance; and
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(b) the making of—
(i) regulations under section 7 of this Ordinance;
(i) a report for the purposes of section 8 of this Ordinance; or
@ii) recommendations for the purposes of Part V of this Ordinance (including
provisional recommendations),
shall be made at a meeting of all the members of the Commission (excluding any member who is
unable to perform the functions of his office as described in paragraph 1(5), for the time being).
(7) The Commission may act notwithstanding one vacancy in the membership and its
proceedings shall not be invalidated by reason of a defect in the appointment or qualification of a
member.
(8) Subject to this Ordinance and any standing orders made under section 5 of this
Ordinance the Commission may determine and regulate its own procedure.
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